Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


SCOTS   RKVISKI)   RK FORTS 


COURT  OF  SESSION  SERIES 


I  ^ 


THE   SCOTS 


REVISED    HEIM)RTS 


1 


'] 


FAGUliTY   COJiliKCriON    Vol..  II 


1815  TO   1825 


•     • 


•  «  •>  •  I 


••      _  • 


V       •    -  • 

*  •     tf     « 


« « •  < 


«     J 


• « ^  w . 

«/ 1^  *f  w « 


•   *• 


« « # 


.^  V  V  V  w 


•  ^ 


EDINBUEGH 
W1[-LIAM    (;KEP]N    4    SONS 

LAW   PUBLISHERS 
1906 


i>  ^  w  ^  W 

y«>  9  •  « 

w      ^     ^ 


FuiRiK  n  liitm  skuribe  *  oompaiit 


AFKIL  ItOt. 

3^42.0 


SCOTS  REVISED  REPORTS. 


COURT    OF    SESSION. 


FACULTY    COLLECTION. 


■  ■>■ 


No.  1.  F.C.  N.S.  V.  L     15  Nov.  1815.     Ist  Div.— Lord  GiUiea. 

Makquis  of  Queensberry  v.  Sir  James  Montgomery  and  Others,  Executors 

of  the  late  Duke  of  Queensberry. 

[Folly  reported  in  Queensberry  Leases  Case,  L  Bligh  339 ;  3  S.R.R  (H.L.)  466.] 


No.  2.  F.C.  N.S.  V.  8.     17  Nov.  1815.     Ist  Div.— Lord  Hermand. 

Earl  of  Wemyss  v.  William  Murray  and  Others,  Tenants  on  the  Neidpath 
Estate,  and  Sir  James  Montgomery  and  Others,  Executors  of  the  late 
DuEB  OF  Queensberry. 

[Fully  reported  in  Case  of  Queensberry  Leases,  I.  Bligh  339 ;  3  S.R.R.  (H.L.)  466.] 


No.  6.  F.C.  N.S.  V.  29.     21  Nov.  1815.     1st  Div.— Lord  Alloway. 

Henderson,  Pursuer. — Clerk  et  Moncreiff. 

Hbndsrsok  and  Others,  Defenders. — Cranstoun,  Buchanan,  et  Wilson. 

Tailzie, — Clauses  in  an  entail  iuefifectual  to  prevent  the  sale  of  the  entailed  estate,  or  an 
alteration  of  the  order  of  succession. 

In  the  entail  of  the  estate  of  Earlsball  are  these  clauses :  ''  That  it  shall  be  noways 
lawful  to  the  said  Helen  Bruce,  my  spouse,  and  the  heirs  of  tailzie  above  writteu,  to  sell, 
annailzie,  dilapidate,  or  put  away  the  foresaid  lands  or  estate,  or  any  part  or  portion 
thereof,  or  to  contract  debts,  or  do  or  commit  any  fact  or  deed,  civil  or  criminal,  where- 
by the  &iid  lands  and  estate,  or  any  part  thereof,  may  be  anyways  adjudged,  evicted,  or 
forfeited  from  them,  or  may  any  way  be  affected  in  prejudice  and  defraud  of  the  subse- 
quent heirs  of  tailzie  and  provision  successively,  conform  to  the  order  and  substitution 
above  specified ;  neither  shall  it  be  lawful  to  them  to  permit  the  said  estate,  or  any  part 
thereof,  to  be  evicted,  adjudged,  or  any  way  affected  for  any  debts  or  deeds  contracted 
or  committed  by.  [30]  them  before  their  succession,  or  by  any  of  their  predecessors  whom 
they  may  any  way  represent,  or  in  which  they,  as  their  representatives,  may  be  liable  or 
subject  to." 

"  That^  if  the  said  Helen  Bruce,  my  spouse,  or  any  of  the  heirs  of  tailzie  and  pro- 
vision above  written,  shall  contravene  in  the  premises,  by  contracting  or  committing 
any  fact  or  deed,  whereby  the  said  lands  or  estate,  or  any  part  thereof,  may  be  any  way 
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evicted  or  affected  in  manner  foresaid,  or  ehall  permit  the  said  lands  and  estate,  or  any 
part  thereof,  to  be  evicted,  adjudged,  or  any  way  affected,  for  any  other  debts  or  deeds 
contracted  or  committed  by  them  before  their  succession,  or  by  any  of  their  predecessors 
whom  they  represent,  and  which  they  may  any  way  be  made  liable  in  as  representing 
them  any  manner  of  way,  or  for  any  debts  or  deeds  contracted  or  committed,  or  that 
may  be  contracted  or  committed  by  me,  without  redeeming  them,  as  already  mentioned, 
then,  and  in  any  of  these  cases,  the  person  or  persons  so  contravening,  in  manner  fore- 
said, shall,  for  him  or  for  herself  alone,  but  not  for  the  descendants  of  their  bodies,  lose, 
forfeit,  and  amit  the  right  and  succession  of  the  foresaid  lands  and  estate,  and  all  infeft- 
ments  and  securities,  and  rights  thereof,  in  their  person,  shall  thereafter  expire,  and 
become  extinct,  void  and  null,  and  of  no  effect,  ipso  facto,'* 

Mr.  Henderson,  the  heir  in  possession,  raised  an  action  of  declarator  against  the  sub- 
stitute heirs,  with  the  view  of  ascertaining  his  power  to  sell  or  alter  the  order  of 
succession. 

But  the  defenders  maintained,  that  of  both  these  powers  the  pursuer  was  deprived 
by  the  terms  of  the  entail.  To  impose  restrictions,  technical  language  is  not  required ; 
neither  must  the  clauses  assume  a  precise  shape,  or  occupy  a  particular  place  in  the  deed. 
It  is  sufficient  if  the  words  form  a  substantive  prohibition.  In  the  Boxburghe  and 
Lochbuy  ca^es,  the  Court  were  satisfied,  that  there  was  a  real  separation  of  ideas  and 
meaning,  which  created  as  invincible  a  restriction  as  if  the  clause  had  been  of  a  perfectly 
distinct  and  isolated  shape.  The  Argaty  and  Eastfield  cases  did  not  contain  a  substan- 
tive prohibition  ;  but,  in  the  present  case,  all  the  usual  prohibitions  are  in  perfect  form ; 
Iftf  Against  selling,  alienating,  dilapidating,  or  putting  away  the  lands,  or  any  part 
thereof ;  2dly^  Against  contracting  debts ;  Zdly,  Against  doing  or  committing  any  fact 
or  deed,  civil  or  criminal,  by  which  the  lands  may  be  adjudged,  evicted,  or  forfeited. 
Here  the  sense  of  the  last  member  of  the  sentence  closes,  and  the  disjunctive  particle 
^^OT^  announces  a  new  class  of  deeds  to  be  prohibited.  To  arrive  at  the  construction 
contended  for  by  the  pursuer,  the  words  which  protect  the  order  of  succession  are 
limited,  in  their  interpretation,  to  refer  only  to  the  effect  of  legal  diligence.  But,  in  the 
construction  of  a  deed  of  entail,  it  is  just  as  improper  to  take  off  as  it  is  to  impose 
fetters  by  implication.  Besides,  deeds  leading  to  eviction  or  forfeiture  have  already 
been  prohibited.  Why  then  prohibit  what  would  merely  be  their  consequences  ?  If 
[31]  any  doubt  could  exist,  it  is  removed  by  the  use  of  the  word  "defraud."  For, 
although  deeds  leading  to  adjudication  or  eviction  may  be  justly  said  to  be  in  prejudice 
of  the  subsequent  heirs,  it  would  be  a  complete  misapplication  of  terms  to  say,  that  they 
were  in  "  defraud  "  of  the  substitutes  called  in  the  entail 

If  an  entail  had  been  executed  in  perfect  conformity  with  the  words  of  the  statute 
1685,  there  can  be  no  doubt  of  its  efficacy,  but  between  such  deed  and  the  present 
entail,  it  is  absolutely  impossible  to  distinguish  any  difference  in  meaning. 

(The  defenders  also  relied  upon  a  clause  in  the  entail  prohibiting  the  heirs  in  succes- 
sion from  possessing  the  above  lands  and  estate  by  any  other  title  than  the  present 
deed  of  entail,  which,  it  was  contended,  imported  a  restriction  upon  altering  the  order 
of  succession,  since  the  effect  of  alteration  would  be  possessing  by  a  new  and  different 
title.     But  no  attention  was  paid  to  this  argument  by  the  Court) 

As  to  the  power  of  selling,  the  prohibitory  clause  is  perfectly  sufficient  \  and  the 
resolutive  clause  not  professing  to  give  a  special  enumeration  of  all  the  particular  cases 
in  which  the  contravener  is  to  forfeit  his  right,  but  including  the  whole  under  a  general 
reference  to  the  terms  of  the  prohibitory  clause,  the  case  of  Tillicoultry,  15th  January 
1799,  does  not  apply. 

The  pursuer  contended.  That  although  there  is  no  particular  situation  appropriated 
to  the  prohibition  against  altering  the  order  of  succession,  nor  any  technical  phraseology 
requisite,  still  there  is  a  manifest  distinction  between  clauses  protecting  the  estate  from 
eviction  by  legal  diligence,  and  from  being  conveyed  to  a  different  series  of  heirs  than 
those  called  by  the  entailer.  There  is  no  break  in  the  sentence,  as  assumed  by  the 
defenders ;  and  the  expression,  "  conform  to  the  order  and  substitution  above  specified," 
has  not  the  least  reference  to  proper  deeds  directly  altering  that  order,  but  is  merely 
descriptive  of  the  heirs  of  tailzie  and  provision  successively  called  by  the  deed,  and  who 
are  protected  from  the  consequences  which  would  follow  adjudication  or  eviction. 

[The  Lord  Ordinary's  interlocutor  was, — "  The  Lord  Ordinary  having  considered  the 
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memorials  for  the  parties,  the  deed  of  entail  in  question,  and  the  whole  process,  finds, 
That  no  fetters  can  he  imposed  upon  heirs  of  entail  hy  implication :  Finds,  That,  to 
render  an  entaO  effectual,  it  must  contain  prohihitions  against  contracting  deht, 
against  alienating  or  selling,  and  against  altering  the  order  of  succession ;  and 
these  prohihitions  must  he  fenced  hy  irritant  and  resolutive  clauses  applicahle 
to  the  whole  of  them  :  Finds,  That  the  resolutive  clause  in  the  present  entail,  which 
specifies  the  different  prohihitions  to  which  it  applies,  totally  omits  the  prohihition 
against  alienating  or  selling ;  and  that,  according  to  the  decisions  of  this  Court,  and  of 
the  House  of  Lords,  in  the  cases  of  Tillycoultry  and  Bonington,  and  other  cases,  it  can- 
not affect  third  parties;  and,  therefore,  finds  the  sale  made  to  David  Wemyss,  Esq. 
effectual,  and  not  challengahle  hy  the  heirs  of  entail,  and  decerns  and  declares  accord- 
ingly :  Finds,  That  all  the  prohihitions  must  he  imposed  either  in  express  terms,  or  hy 
'BQch  generic  terms  as  to  comprehend  the  different  acts  stated  to  he  prohihited  :  Finds, 
That  in  the  entail  in  question,  there  are,  upon  page  6,  express  prohihitions  against 
seUing,  annailzieing  or  contracting  deht,  hut  that  there  is  no  prohibition  against  altering 
the  order  of  succession,  unless  it  he  contained  in  these  words,  immediately  following  the 
prohihitions  to  contract  deht ;  '  or  to  do  or  commit  any  fact  or  deed,  civil  or  criminal, 
'  wherehy  the  said  lands  or  estate,  or  any  part  thereof,  may  he  anyways  adjudged, 
'  evicted,  or  forfeited  from  them,  or  may  anyway  he  affected  in  prejudice  and  defraud  of 
'  the  suhsequent  heirs  of  tailzie  and  provisions  successively,  conform  to  the  order  and 
'  substitution  above  specified : '  Finds,  That  these  words  do  not  contain  a  prohihition 
against  altering  the  order  of  succession  in  express  terms  ;  that  the  words  in  the  first  part 
of  the  clause,  '  or  to  do  or  commit  any  fact  or  deed,  civil  or  criminal,  wherehy  the  said 
'  lands  or  estate,  or  any  part  thereof,  may  be  anyways  adjudged,  evicted,  or  forfeited,' 
apply  only  to  those  deeds  by  which  the  estate  might  be  evicted  or  adjudged,  or  to  such 
criminal  acts  hy  which  it  might  be  forfeited,  and  which  are  quite  common  in  entails 
where  the  alteration  of  the  succession  is  expressly  prohibited ;  and  therefore  cannot  in- 
clude, either  expressly,  or  hy  the  general  terms  made  use  of,  a  prohibition  to  alter  the 
order  of  succession  ;  and  that  the  latter  part  of  the  clause  can  only  apply  to  the  doing  or 
committing  any  fact  or  deed,  civil  or  criminal,  whereby  the  lands  might  be  evicted  or 
adjudged,  and  wherehy,  in  consequence  of  such  eviction  or  adjudication,  they  may  in  any 
way  1^  affected  in  prejudice  and  defraud  of  the  subsequent  heirs  of  tailzie :  Finds,  that 
the  Court  have  given  effect  to  this  principle,  hoth  in  the  cases  of  Argaty  and  of  fiastfield, 
in  which  last  case  there  was  a  prohihition  against  selling,  alienating  or  disponing,  and 
which  is  followed  by  the  clause,  '  neither  shall  it  he  lawful  for  them  nor  in  their  power 
'  to  contract  deht,  nor  do  any  other  deed  whereby  the  said  lands  and  others  foresaid,  or 
'  any  part  thereof,  may  he  appraised,  adjudged,  or  any  manner  of  way  evicted  in  pre- 
'  judice  of  this  present  tailzie,  or  of  those  who  by  virtue  thereof  shall  be  then  entitled 
'  to  succeed : '  Finds,  that  this  decision  was  pronounced  posterior  to  the  cases  of  Eoxburgh 
and  Lochhuy,  in  which  it  is  alleged  a  contrary  principle  was  assumed ;  and  farther,  finds 
that  these  cases  seem  to  have  proceeded  upon  the  ground,  that  there  was  a  substantive  clause 
in  the  prohihition,  applicable  2?^  se  to  the  alteration  of  the  order  of  succession ;  the  clause 
in  the  Boxburgh  tailzie,  after  the  prohibition  against  alienations  and  contracting  debts, 
being,  *  nor  yet  to  do  any  other  thing  in  hurt  and  prejudice  of  thir  presents,  and  of  the 
'  foresaid  tailzie  and  succession,  in  haill  or  in  part ; '  and  although,  in  the  Lochhuy  case, 
the  question  is  more  involved,  yet  in  both  cases  the  Court  held  there  was  a  substantive 
prohihition  applicahle  in  each  case  to  the  alteration  of  the  succession ;  and  the  present 
case  resembles  more  the  case  of  Fastfield,  than  either  of  these  other  cases  so  much  relied 
on  hy  the  defenders :  Finds,  That  hy  a  posterior  clause  in  the  entail,  pages  seventh  and 
eigh^,  in  which  a  new  prohibition  is  introduced  against  Mrs.  Helen  Bruce,  and  the  heirs 
of  tailzie  succeeding  to  her,  it  is  expressly  provided,  that '  if  any  succeeding  heir  shall 
'  possess  and  enjoy  the  said  lands  and  estate,  hy  any  other  title  hut  allenarly  hy  these 

*  presents,  and  with  and  under  the  conditions  and  provisions,  and  clauses  irritant  and 
'  resolutive  ahove  expressed,  to  be  insert  in  all  subsequent  conveyances,  the  heirs  so 

*  failing  and  contravening,  shall  ipso  facto  amit  and  lose  the  benefit  of  this  right,  and 

*  the  next  heir  of  tailzie  shall  enter  to  the  said  lands  and  estate,  as  if  the  contravener 
'  were  naturally  dead ;  and  any  alteration  or  other  deed  done,  or  that  may  infer  an  altera- 
<  tion,  or  in  order  to  alter  and  evacuate  this  tailzie,  shall  he  ipso  facto  void  and  null : ' 
Finds,  That  a  clause  prohihiting  the  heir  from  possessing  the  estate  upon  any  other 
title  than  the  entaili  cannot  import  a  prohibition  against  altering  the  order  of  succession, 
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bat  is  merely  introduced  for  the  purpose  of  preventiDg  the  entail  being  defeated  by 
prescription  and  possession  upon  other  titles,  and  which  might  in  that  way  put  an  end 
to  the  whole  clauses  of  the  entail :  Finds,  That  the  resolutive  and  irritant  clauses  attached 
to  this  prohibition,  only  apply  to  it,  and  do  not  apply  to  the  other  prohibitions  in  the 
deed  of  entail ;  and  therefore,  upon  the  whole,  finds  that  this  deed  of  entail  does  not 
contain  any  substantive  and  distinct  prohibition  against  altering  the  order  of  succession, 
and  that  the  irritant  and  resolutive  clauses  do  not  apply  to  such  prohibition,  and  decerns.'' 
(16th  December  1814).] 

The  case  came  before  the  Court  in  memorials,  and  their  Lordships  found  (2l8t  Nov- 
ember 1815),  "That  the  tailzie  libelled  does  not  contain  sufficient  and  effectual  provi- 
sions to  disable  the  pursuer  from  selling  and  conveying  the  lands  therein  to  an  onerous 
purchaser,  or  from  altering  the  order  of  succession  thereto,  by  a  new  and  gratuitous 
settlement." 

[Cf.  Lang  v.  Lang,  M'L.  &  R.,  886 ;  7  S.R.R.  (H.L.)  312.] 


No.  8.  F.C.  N.S.  V.  32.     22  Nov.  1815.    Teinds.— Lord  Craigie. 

Common  Agent  in  the  Locality  of  Abbotshall,  Pursuer. — Clephane. 

Eeverend  John  Martin,  Minister  of  Kirkaldy,  Defender. — CranMoun,  Alison, 

Teinds. — Found,  that  where  a  part  of  a  parish  is  disjoined,  and  erected  into  a  new  parish, 
and,  at  the  same  time,  a  stipend  is  modified  out  of  the  lands  disjoined  to  the  minister 
of  the  old  parish,  it  is  to  be  presumed,  the  decree  of  disjunction  being  lost,  that  it 
was  a  condition  of  the  transaction,  that  the  minister  of  the  parent  parish  was,  in  all 
time  coming,  to  draw  that  part  of  his  stipend  out  of  the  teinds  of  the  new  parish,  and 
that  the  minister  of  the  new  parish  is  not  entitled  to  have  those  teinds  entirely  appro- 
priated to  him,  even  when  they,  together  with  the  full  teinds  of  his  own  parish,  are 
not  more  than  sufficient  to  answer  the  stipend  modified  to  him. 

The  parish  of  Kirkaldy  was  originally  of  very  considerable  extent,  and  being  found 
too  great  a  charge  for  one  minister,  almost  the  whole  of  the  landward  part  was  disjoined 
from  it  in  [33]  the  year  1650,  by  decree  of  disjunction,  since  lost,  and  erected  into  the 
parish  of  Abbotshall.  After  this  disjunction,  the  teind  left,  in  what  continued  to  be  the 
parish  of  Kirkaldy,  according  to  a  valuation  taken  in  1629,  amounted  only  to  23  boUs, 
2  pecks,  3  lippies  in  victual,  and  20  merks  money,  which  was  not  sufficient  to  pay  the 
existing  stipend  of  the  minister  of  Kirkaldy.  On  the  same  day  on  which  the  disjunc- 
tion took  place,  the  Teind  Court  granted  to  the  minister  of  Kirkaldy  a  stipend  out  of 
the  teinds  of  the  disjoined  lands,  of  115  bolls,  3  firlots,  3  pecks,  and  2  lippies,  and 
L.4,  138.  4fd.  sterling  money,  which  the  minister  of  the  parish  continued  to  draw  down 
to  the  present  time.  In  July  1811,  the  minister  of  Abbotshall  brought  a  process  of 
augmentation  of  his  stipend,  and  the  stipend  then  modified  to  him  exhausted  the  whole 
teinds  of  the  parish,  la  making  up  the  scheme  of  locality  of  this  stipend,  the  commou 
agent  laid  part  of  it  upon  the  teinds  which  had  formerly  been  appropriated  to  the 
minister  of  Kirkaldy.  Mr.  Martin,  the  minister  of  Kirkaldy  at  the  time,  appeared  in 
the  locality,  and  gave  in  objections  to  the  proposed  scheme,  in  so  far  as  it  encroached 
upon  the  teinds  from  which  his  stipend  was  paid.  The  Lord  Ordinary  (17th  December 
1814)  appointed  parties  to  prepare  informations  that  the  case  might  be  reported  to  the 
Court  His  Lordship  added  this  note  to  his  interlocutor  :  "  Unless  for  the  decision  in 
the  case  of  Korth  Leith,  the  Lord  Ordinary  would  have  been  of  opinion,  that  the  decree 
of  modification  and  locality  in  1650,  with  the  undisturbed  possession  from  that  time  till 
now,  would  have  afforded  a  sufficient  prescriptive  right  in  favour  of  the  minister  of 
Kirkaldy ;  but  it  would  be  inexpedient  and  dangerous  to  depart  from  a  precedent  which 
appears  to  have  been  settled  with  great  care,  and,  if  the  Lord  Ordinary  rightly  recollects, 
by  a  considerable  majority  of  the  Judges  then  upon  the  Bench.  Still,  however,  the 
question  appears  to  be  attended  with  very  great  difficulty ;  the  decree  of  disjunction 
itself  being  no  longer  to  be  found,  so  that  the  import  of  it  must  be  gathered  from  the 
circumstances  of  the  case.  From  these,  however,  the  Lord  Ordinary  is  induced  to 
think,  that  the  allocation  of  a  certain  part  of  the  tithes  in  the  newly  erected  parish  of 
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Abbotahall,  for  Uie  support  of  the  minister  of  Kirkaldj,  was  a  condition  in  the  decree  of 
disjunction.  Although  this  had  not  been  expressed,  it  would  have  been  implied.  It 
seems  to  be  clear,  that  immediately  after  the  decree  of  disjunction,  the  minister  of 
Abbotshall  would  not  have  been  permitted  to  demand  an  augmentation  of  his  stipend, 
to  be  made  effectual  from  the  tithes  which  had  been  allocated  to  the  minister  of 
Kirkaldy ;  and  if  such  would  have  been  the  determination  at  the  time,  the  £x)rd 
Ordinary  is  at  a  loss  to  see  upon  what  grounds  an  opposite  decision  can  now  be  given." 

Upon  advising  the  informations  for  the  parties,  the  Court  pronounced  this  inter- 
locutor (January  25,  1815):  "The  Lords  sustain  the  objections  on  the  part  of  the 
minister  of  Kirkaldy,  and  [34]  find  the  stipend  payable  to  him  hitherto  out  of  the 
teinds  of  the  erected  parish  of  Abbotshall,  must  continue  to  be  payable  to  him  and  his 
successors  in  office  now  and  in  all  time  coming,  conform  to  use  and  wont,  and  to  remit 
to  the  Lord  Ordinary  to  proceed  in  the  locality  accordingly,  and  to  report." 

The  judgment  of  the  Court  went  upon  the  ground  that  it  must  have  been  agreed, 
and  made  part  of  the  transaction,  by  which  the  parish  of  Abbotshall  was  erected  out  of 
that  of  Kirkaldy,  that  the  stipend  then  modified  to  the  minister  of  the  latter  parish,  out 
of  the  teinds  of  the  disjoined  part,  should  be  paid  to  him  in  all  time  coming,  otherwise 
it  would  not  have  been  laid  upon  the  lands  disjoined,  upon  the  very  same  day  that  the 
disjunction  took  place.  And  besides,  it  could  not  be  supposed  that  the  parishes  would 
have  been  disjoined  without  making  such  an  arrangement,  because,  but  for  such  a  con- 
dition the  minister  of  Kirkaldy  must  have  been  deprived,  by  the  disjunction,  of  part  of 
the  stipend  which  he  drew  at  its  date,  and  this  the  Commission  of  Teinds  never  could 
have  had  in  contemplation. 

The  general  argument  of  the  parties,  besides  that  upon  the  special  circumstances  of 
the  case,  was  very  much  the  same  as  that  in  the  case  of  Johnston  against  the  Heritors  of 
St  Cuthberf  8,  dd  March  1802. 

A  reclaiming  petition  was  presented  by  the  common  agent  of  Abbotshall  j  on  advis- 
ing which,  with  answers,  the  Court  adhered. 

[Cf.  Simpson  v.  Emng,  1882,  10  R.  313,  pcusim.] 


No.  9.  F.C.  N.S.  V.  35.     29  Nov.  1815.     let  Div.— Lord  GiUies. 

Frederick  Schultze,  Clothier  and  Habit-Maker,  Pursuer. — Buchanan. 

Walter  Campbell,  Esq.  of  Shawfield,  and  Others,  Defenders. — J,  Walker, 

Servitude — Property, — A  servitude  aUiue  nan  tollendi,  or  non  luminibue  ojfficiendi,  may 
be  inferred,  within  burgh,  from  a  building  plan,  which  was  held  out  to  all  persons 
purchasing  ground  for  building,  as  the  general  plan  of  the  town,  without  any  mention 
either  of  a  servitude  or  of  the  plan  in  the  titles  of  the  property. 

The  buildings  in  the  New  Town  of  Edinburgh  were  erected  in  conformity  to  a  plan 
which  lay  in  the  Council  Chamber,  and  was  shown  to  all  purchasers  and  feuars  of 
boilding-ground  as  that  by  which  they  were  to  be  regulated;  but  it  was  not  men- 
tioned in  the  title-deeds  of  the  different  purchasers. 

Mr.  Schultze  acquired  the  property  of  the  sunk  story,  and  the  two  flats  immediately 
above  it,  of  a  house,  No.  10,  on  the  west  side  of  St.  Andrew's  Square,  which  had  been 
feaed  out  by  the  plan,  on  which  the  back  areas  were  marked  green.  He  wished  to 
erect  a  building  two  stories  in  height,  at  the  end  of  his  area,  farthest  from  his  house,  as 
a  workshop  for  his  tailors ;  and  he  presented  a  petition  to  the  Dean  of  Guild,  praying 
for  authority  to  do  so.  This  was  opposed  by  Mr.  Campbell,  and  the  other  neighbouring 
proprietors,  upon  the  ground  that  the  proposed  erection  was  a  violation  of  the  original 
plan,  which  was  fixed  upon  as  the  rule  to  be  observed  in  the  building  of  the  New  Town, 
and  upon  the  faith  of  which  their  predecessors  bad  feued  their  properties ;  and  as  being 
itself  of  the  nature  of  a  nuisance  in  the  particular  circumstances  under  which  it  was 
proposed.  The  Dean  of  Guild  pronounced  this  interlocutor  (29th  July  1813) :  ''  Having 
eonindered  this  petition,  answers,  replies,  minutes  for  the  parties,  title-deeds,  and  whole 
proeees,  ref oaes  the  desice  of  this  petition,  aasoikiee  the  defenders,  finds  the  pursuer 
liaUe  in  ezpeneee,  and  decerns." 


6  SCHtJLT2E  V.   CAMPBELL,   &c.  P.O.  Idl6,  NJ.  V. 

The  pursuer  brought  the  case  into  Court  by  advocation,  and  it  [36]  was  taken  to 
report  by  the  Lord  Oidinary  upon  informations.  The  argument  for  the  parties  was  very 
similar  to  that  in  the  case  of  Young  and  Company  against  Dewar  (17th  November 
1814) ;  and  the  authorities  referred  to  were  the  same,  as  will  be  found  quoted  in  that 
case,  and  the  notes  accompanying  it.  The  Court,  upon  advising  the  informations,  pro- 
nounced this  interlocutor  (3d  May  1815) :  "  Advocate  the  cause,  assoilzie  the  defenders, 
and  decern." 

Against  this  interlocutor  the  pursuer  presented  a  reclaiming  petition,  which  was 
refused,  upon  being  advised  with  answers  (29th  November  1815),  and  the  Court  adhered 
to  their  former  interlocutor. 


No.  10.  F.C.  N.S.  V.  36.     29  Nov.  1815.     Ist  Div.— Lord  GiUies. 

John  Campbull  and  Others,  Executors  of  John  Breadalbane  Campbell, 

Pursuers. — J.  H,  Mackenzie. 

WILLLA.M  John  Lambb  Campbell,  Defender. — B.  Bruce. 

TaUzie» — Interest  which  has  been  allowed  to  accumulate  upon  an  entailer's  debt  affects 
the  fee  of  the  estate,  and  must  therefore  be  paid  by  the  heir  in  possession. 

William  Campbell  entailed  the  estate  of  Glenfalloch,  and  died  leaving  debt.  His 
son  succeeded,  but  did  not  keep  down  the  interest  On  his  death,  John  Breadalbane 
Campbell  succeeded,  who  got  an  assignation  to  the  debts  and  interest,  and  paid  the 
interest  accruing  during  his  life.  John  having  died,  his  executors  brought  an  action 
against  William  John  Lambe  Campbell,  the  heir  in  possession,  concluding  for  payment 
of  principal  and  interest  of  these  accumulated  debts. 

When  the  case  came  into  Court,  the  pursuers  passed  from  any  claim  for  interest  paid 
during  the  life  of  John  Breadalbane  Campbell.  [37]  The  defender  admitted  his  liability 
for  the  principal  sum,  but  contended,  that  the  heirs  were  bound  to  keep  down  the 
interest  accruing  during  their  lifetime,  and  that,  as  he  did  not  represent  the  heir  who 
had  neglected  to  do  so,  the  present  action  was  untenable.  Arrears  of  interest  are  no 
proper  debt  of  the  entailer,  and  do  not  affect  the  fee  of  the  estate  itself.  They  can  only 
be  regarded  as  a  burden  on  the  fruits  of  the  estate.  Were  any  other  doctrine  sanc- 
tioned, the  whole  estate  might  be  carried  off,  and  the  entail  entirely  defeated.  Besides, 
if  an  heir  of  entail,  paying  the  arrears  of  interest  upon  an  entfidler's  debts,  is  to  be  con- 
sidered as  a  creditor  of  the  entailer,  and  as  such  entitled  to  relief  out  of  the  fee  of  the 
entailed  estate  itself,  why  should  not  the  same  relief  be  given  to  the  heir,  who,  during 
his  own  lifetime,  has  kept  down  the  interest  ?  The  relief  would  be  the  same,  were  it 
not  for  the  principle  that  interest  can  only  be  made  effectual  out  of  the  rents  as  they 
exist,  or  by  a  personal  action  against  the  heir  or  his  representatives,  who,  by  intromitt- 
ing  with  the  rents,  has  rendered  himself  personally  liable.  It  is  obvious,  that  no  hard- 
ship is  thus  laid  upon  the  creditor.  He  ought  to  have  levied  the  interest  as  it  arose, 
and,  if  he  has  neglected  this  precaution,  he  must  be  contented  with  the  responsibility  of 
the  heir's  representatives.  The  case  of  Gordon  against  Maitland  December  1,  1757, 
quoted  by  the  pursuers,  is  not  in  point 

The  pursuers  argued^  The  defender's  reasoning  is  false  in  principle.  Interest  upon 
the  entailer's  debts  is  not  merely  a  burden  upon  the  rents,  but  affects  the  fee  of  the 
estate  itself ;  and  this  was  the  reason  why  J.  B.  Campbell  paid  the  interest.  He  had  an 
undoubted  right  to  take  an  assignation  to  this  debt,  and  to  claim  relief  in  so  far  as  the 
interest  was  not  due  by  himself  personally ;  that  is,  in  so  far  as  it  fell  due,  not  during 
his  own  time,  but  during  the  possession  of  heirs  of  entail  whom  he  did  not  represent ; 
for  an  heir  of  entail  is  bound  to  keep  down  the  interest  only  during  his  own  time,  not 
during  the  time  of  all  preceding  heirs.  As  to  any  danger  of  the  entail  being  defeated 
by  the  estate  being  carried  off  for  accumulated  arrears,  the  entailer  has  himself  to  blame 
for  attempting  to  entail  his  lands  without  paying  his  debts. 

The  Lord  Ordinary  pronounced  this  interlocutor  (11th  March  1815)  :  '*  Finds,  that 
John  Breadalbane  Campbell  was  bound  to  pay  the  interest  that  fell  due  upon  the  debts 
in  question,  as  being  debts  of  the  entailer,  during  the  period  that  he  possessed  the 
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entailed  estate :  But  finds,  that,  for  the  principal  sums  and  former  interest  which  feU 
due  during  the  possession  of  the  prior  heir,  whom  John  Breadalbane  Campbell  did  not 
represent,  and  which  were  paid  by  his  tutor  and  curator,  John  Breadalbane  Campbell 
was  to  be  held  a  creditor  of  the  entailer,  and  that,  in  consequence  of  his  death,  the 
pursuers,  as  his  executors,  are  entitled  to  insist  for  payment  of  the  same  against  the 
defender,  as  the  heir  of  entail  now  in  possession." 

[38]  The  case  was  advised  by  the  Court,  upon  petition  and  answers. 

Per  Ouriam : — The  defender's  plea  is  radically  wrong  in  point  of  law.  The  interest 
of  the  debt  is  as  much  a  burden  upon  the  fee  of  the  estate  as  the  debt  itself.  There  is 
no  hardship  on  the  present  heir.  He  takes  assignation  to  the  debt,  and  keeps  it  up 
against  the  estate,  paying  the  interest  during  his  own  life.  No  accumulation  of  interest 
upon  interest,  however,  can  be  allowed,  for  here,  neither  a  decree  has  been  obtained, 
nor  an  ati^udication  led.  The  Court,  with  this  modification,  adhered,  29th  November 
1815. 


No.  U.  F.C.  N.S.  V.  47.    8  Dec.  1815.     1st  Div.— Lord  AUoway. 

James  Cockburn,  Pursuer. — G.  J.  Bell. 

m 

John  Gibson,  Defender. — Oreenshields^ 

Writ. — ^A  bill  signed  by  a  mark,  before  subscribing  witnesses,  and  where  the  party  admits 
that  he  signed  it,  constitutes  a  valid  obligation,  though  it  cannot  authorize  summary 
diligence. 

Gibson  accepted  a  bill  drawn  by  a  person  named  Wright  for  L.76,  by  putting  his  mark 
to  it  before  two  subscribing  witnesses.  This  bill  was  indorsed  to  Cockburn ;  it  was  not 
paid  when  [48]  it  fell  due,  and  diligence  was  raised  upon  it.  Gibson  suspended,  upon 
the  ground  that  his  signature  by  a  mark  could  not  constitute  any  obligation  against  him. 
The  bill  was  passed,  and  Cockburn  being  doubtful  whether  the  bill  charged  upon  could 
authorize  summary  diligence,  raised  an  ordinary  action  against  Gibson  and  Wright  for 
the  sum  contained  in  it,  which  was  conjoined  with  the  suspension,  and  the  Lord  Ordi- 
nary pronounced  this  interlocutor  (20th  Jane  1814) :  "  Ordains  James  Cockburn  to  give 
in  a  special  condescendence  of  the  facts  he  avers,  and  will  undertake  to  prove,  in  order 
to  instruct  his  allegation,  that  he  gave  John  Gibson  value  for  the  bill  charged  for,  and 
tiiat  in  terms  of  the  Act  of  Sederunt ;  and  appoints  him  therein  also  to  state  what  passed 
among  the  parties  at  the  granting  of  the  two  bills  in  process,  the  one  for  L.175,^  and  the 
other  for  L.76."  Thereafter  this  interlocutor  was  pronounced  (11th  March  1814): 
"  Finds,  that  the  bill  in  question,  alleged  to  be  subscribed  by  a  cross,  by  a  person  who 
cannot  write,  and  in  the  suspender's  situation,  ought  not  to  have  been  the  foundation  of 
summary  diligence.  Li  the  process  of  suspension,  suspends  the  letters  simpltciter. 
With  regard  to  the  ordinary  action,  finds,  that  it  is  alleged  that  the  pursuer  received  the 
defenders  bill  for  L.175,  signed  by  a  cross,  from  Wright,  in  security  for  L.76,  the  price 
of  the  stallion :  Finds,  that  it  is  not  alleged  that  the  pursuer  had  any  authority  from 
Wright  to  give  up  this  L.175  bill  to  the  defender  Gibson,  upon  receiving  the  bill  in 
question  for  L.76,  signed  by  a  cross  as  his  mark;  and  that,  by  disposing  of  the  L.175 
bill  in  this  way,  he  appeared  conscious  that  it  had  been  improperly  obtained  from  the 
defender:  Finds,  that  unless  he  can  instruct  that  the  bill  for  L.175,  alleged  to  be  sub- 
scribed by  the  defender  Gibson's  X,  was  a  fair  and  onerous  debt,  and  obligation  by 
Gibson,  to  the  amount  of  L.76  sterling,  he  has  no  title  to  recover  any  part  of  that  money 
from  him ;  therefore,  assoilzies  him  from  the  action ;  and,  in  the  circumstances  of  the 
case,  finds  him  entitled  to  expences,  and  appoints  an  account  thereof  to  be  given  in ; 


^  Wright  held  the  defender  Gibson's  acceptance  for  L.175,  and  when  he  bought  the 
hoise  from  Cockburn,  he  indorsed  that  bill  to  him  in  security  of  the  price,  and  took 
from  him  an  obligation  to  account  for  the  difference.  Cockburn,  when  he  found  that 
bill  was  not  likely  to  be  paid,  went  to  Gibson,  and  took  form  him  the  bill  for  L.76, 
being  the  amount  of  the  price  of  the  horse ;  and,  at  the  same  time,  delivered  up  the 
L175  to  Gibson  by  Wright's  desire.  The  L.175  bill  was  accepted  by  Gibson's  mark, 
in  the  same  way  as  the  L.76  bill. 
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but  decerns  against  William  Wright  in  terms  of  the  libel,  and  finds  him  liable  in 
expences,  and  appoints  an  account  thereof  to  be  given  in,  and  remits  said  account,  when 
given  in,  to  the  auditor  to  be  taxed."    A  representation  was  refused. 

The  pursuer  petitioned  the  Court ;  and  before  the  case  was  ad-  [49]  -vised,  he  stated, 
that  the  defender  bad  acknowledged  to  Wright^  by  letters,  that  he  had  received  value 
for  the  L.175.  Two  of  these  letters  were  afterwaids  produced,  signed  by  the  defender's 
mark  before  witnesses,  in  which  he  acknowledged  having  accepted  various  bills  to  Wright, 
including  the  L,175  bill,  and  all  for  value.  The  Court,  upon  advising  the  petition  with 
answers,  pronounced  this  interlocutor  (13th  Juue  1815) :  "In  the  suspension,  adhere  to 
the  interlocutor  reclaimed  against ;  but  in  respect  of  th^  cautionary  obligation  not  being 
denied,  alter  the  interlocutor  in  the  ordinary  action,  and  decern  for  payment  of  the  sum 
of  L.76  sterling,  contained  in  the  bill  pursued  for,  and  interest  thereof  as  libelled ;  find 
the  respondent  liable  in  the  ezpences  of  the  said  ordinary  action,  but  not  of  the  sus- 
pension." 

Upon  advising  a  reclaiming  petition  and  answers  (8th  December  1815),  the  Lords 
adhered. 


No.  15.  F.C.  N.S;.  V.  49.     12  Dec.  1815.     2nd  Div.— Lord  Pitmilly. 

Chaeles  Stewart,  Pursuer. — Bobinson. 

Thomas  and  Mahgaret  Syme,  and  James  Fraser,  their  Factor  loco  tutoris. — 

Defenders. —  W.  Erskine. 

Proof — Tutor  and  Curator. — Parole  proof  not  competent  in  support  of  an  informal 
document,  in  order  to  connect  it  with  another  transaction,  as  evidence  of  a  loan.  Not 
competent  to  examine  judicially,  or  refer  to  the  oath  of  a  factor  loco  tutoris^  as  to 
what  happened  before  his  appointment. 

An  action  was  raised  by  Charles  Stewart,  cattle-dealer  in  Craigdow,  against  Thomas 
and  Margaret  Syme,  children  of  the  deceased  Alexander  Syme,  and  James  Fraser,  their 
factor  loco  tutoris  for  [60]  payment  of  L.130,  contained  in  a  bill  accepted,  6th  April  1813, 
by  the  pursuer  to  John  Fraser,  alleged  to  have  been  for  the  accommodation  of  Alexander 
Syme  j  and,  in  order  to  show  that  the  proceeds  had  been  applied  for  his  behoof,  he 
founded  on  the  following  missive  letter :  *'  I,  Alexander  Syme,  vintner  in  Inver,  acknow- 
ledge that  I  am  due  Charles  Stewart,  Craigdow,  L.130  sterling,  for  which  I  will  pay 
the  said  Charles  Stewart,  on  the  6th  or  9th  June  1813.  (Signed)  Alexander  Sthb. 
Dunkeld,  Apnl  6,  1813." 

Lord  Pitmilly,  Ordinary  (12th  November  1814),  "Found,  that  the  written  docu- 
ment, dated  6th  April  1813,  bearing  to  be  an  acknowledgment  of  debt  to  the  amount  of 
L.130,  by  the  late  Alexander  Syme  to  the  pursuer,  and  which  both  the  defender  and 
pursuer  state  to  have  been  written  by  the  defender,  James  Fraser,  is  destitute  of  the 
legal  solemnities,  and  not  actionable;  and  finds,  that  the  attempt  to  connect  this 
informal  document  with  the  bill  produced,  which  is  drawn  by  a  person  of  the  name  of 
John  Fraser  on  the  pursuer,  and  on  which  the  name  of  the  late  Alexander  Syme  does 
not  appear,  by  the  paf ole  testimony  of  the  persons  said  to  have  been  present  when  these 
transactions  were  completed,  is  irrelevant  and  inadmissible;  therefore,  assoilzies  the 
defender  from  the  conclusions  of  the  libel." 

And  on  24th  February  1815,  "In  respect  the  defender  James  Fraser  has  been  made 
a  party  to  the  present  action,  solely  in  consequence  of  his  being  factor  loco  tutoris  for 
the  other  defenders,  and  of  his  consequent  intromission  with  the  funds  and  effects  left 
by  the  late  father  of  the  said  defenders,  finds,  that  James  Fraser  cannot  be  judicially 
examined  as  a  party,  as  to  facts  which  took  place  during  the  lifetime  of  the  father  of 
the  other  defenders,  and  long  before  Mr.  Fraser's  appointment  of  factor  loco  tutoris  took 
place ;  and  as  to  which  parole  evidence  is  inadmissible,  and  that  a  reference  to  the  oath 
of  Mr.  Fraser  is  also  incompetent." 

The  pursuer  petitioned,  and  pleaded, — The  summons  is  not  laid  on  the  obligation  as 
a  regular  deed ;  it  refers  to  the  bill  and  acknowledgment  in  evidence  of  the  transaction. 
As  James  Fraser  does  not  explicitly  deny  that  the  bill  was  discounted  for  the  behoof  of 
Syme,  the  pursuer  is  entitled  to  have  him  judicially  examined;  or,  if  that  ia  inoom- 
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petent,  he  offera  to  refer  the  facts  to  his  oath.  The  cases  where  parole  testimony  has 
been  refused  are  those  where  the  creditor,  in  possession  of  a  bond,  or  other  poacher,  has 
denied  the  payment ;  but  the  pursuer  is  in  a  situation  to  prove  the  actum  et  tractatum 
by  which  the  loan  was  accomplished ;  and  the  only  question  is,  whether  he  is  entitled 
to  bring  such  proof,  in  order  to  recover  the  money  )  Irving  against  [51]  Maxwell,  23d 
December  1707  ;  FourU.  Vol.  II.  p.  406.  Though  the  missive  is  destitute  of  the  legal 
solemnities,  it  may  be  received  in  evidence  of  the  debt,  as  it  is  not  denied,  or  at  least  it 
can  be  proved;  Douglas  against  Elliot,  7th  January  1757  ;  Northesk  against  Stormont; 
Statr^  Vol.  I.  p.  728  j  Ramsay  and  Hay  against  Pyranon  and  Edgar,  1632 ;  Spottuwoodej 
p.  70;  Crawford  against  Wright,  16th  January  1739;  KUk,  No.  3,  p.  605;  Henderson 
against  Murray,  5th  December  1765. 

Antwered^ — The  transaction  by  which  the  loan  was  granted  can  neither  be  admitted 
nor  denied,  as  two  of  the  defenders  are  infants,  and  the  other  has  no  access  to  know  the 
facts.  The  bill  bears  no  reference  to  the  missive,  and  the  name  of  Alexander  Syme  is 
nob  on  it,  and  a  loan  cannot  be  established  by  the  evidence  of  witnesses ;  Erak.  b.  iv. 
tit.  ii.  s.  20.  Eraser  cannot  be  examined  as  a  party,  as  he  is  so  solely  in  consequence  of 
his  appointment  as  factor,  and  his  testimony  is  equally  inadmissible  as  that  of  any  other 
witness;  Hepburn  against  Hamilton,  12th  December  1661;  Stair ^  Did.  Yol.  II.  p. 
238. 

The  Court  (12th  December  1815)  adhered. 

[Cf.  Ealdane  v.  Spiers,  10  M.  539,  547  ;  Bryan  v.  Butters  Brothers,  19  R.  493 ; 

Paierson  v.  Paterson,  25  K  144,  passim.] 


No.  16.  F.C.  N.S.  V.  51.     13  Dec.  1815.     2nd  Div. 

Reverend  William  Smith,  Minister  of  Petty,  Pursuer. — Cranstoun,  Maedonald. 
The  Earl  of  Moray,  Defender. — Solicitor-General  Forbes. 

Arrestment. — ^Ministers'  stipend  arrestable. 

In  a  question  between  these  parties,  involving  several  other  points,  the  Earl  pro- 
posed to  retain  the  stipend  payable  from  his  property  in  the  parish  of  Petty,  which 
formed  about  three-fourths  of  the  whole  stipend,  in  compensation  of  certain  claims 
against  Mr.  Smith.  This  was  objected  to,  on  the  ground  that  mi-  [62]  -nisters'  stipend 
cannot  be  attached  by  creditors  by  arrestment  or  otherwise. 

Pleaded  by  Mr.  Smith, — It  is  a  general  principle,  that  alimentary  funds  are  not 
arrestable;  Erskine,  b.  iii.  tit.  ii.  s.  7;  Creditors  of  Douglas  against  Forbes,  19th 
December  1738;  C.  Home;  Kilk.  voce  Aliment;  Mackenzie  against  Morrison,  19th 
May  1791.  And  by  the  present  understanding,  a  minister's  stipend,  like  an  officer's 
half-pay,  cannot  be  arrested  below  what  is  necessary  for  his  subsistence,  being  necessary 
to  enable  him  to  perform  his  duty ;  Bdl,  2d  edit,  book  v.  c.  v.  p.  627 ;  ConneU  on 
Tithes,  b.  iv.  c  v.  Vol.  IL  p.  465.  A  professor's  salary  was  in  one  case  found  arrest- 
able; Laidlaw  against  Wylde,  9th  June  1807  ;  but,  in  that  case,  he  had  a  pension  from 
Government.  The  only  authority  on  the  other  side  is  a  short  note.  Minister  of  Linton 
against  his  Creditors,  12th  February  1736 ;  Clerk  Horns, 

Answered, — ^Ministers'  stipends  are  not  more  alimentary  than  other  salaries,  the 
leeompence  of  labour.  There  is  no  precedent  for  the  exemption  pleaded.  The  decision 
in  1736  stands  without  a  contrary  decision;  and  is  noticed  by  Elchies,  Stipend,  No. 
5,  Note.    Ministers  pursuing  cessio  have  frequently  been  obliged  to  assign  their  stipend. 

Observed  on  the  Bench, — What  makes,  a  fund  alimentary  is  its  being  declared  so  at 
its  coustitation :  to  arrest  such  would  be  contrary  to  its  destination.  But  however 
necessary  for  subsistence  a  fund  may  be,  it  is  arrestable,  unless  alimentary.  An  officer's 
half-pay  does  not  properly  belong  to  himself ;  it  is  alimentary,  and  can  be  applied  to  no 
other  purpose.  But  a  minister's  stipend  belongs  to  him  plena  jure.  Ministers  must 
assign  the  whole  of  their  stipend  in  a  cessio,  unless  otherwise  arranged*  The  decision 
1736  stands  uncontradicted. 

The  Court  unanimously  found  the  stipend  arrestable. 
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No.  17.  F.C.  N.S.  V.  53.     14  Dec.  1815.     let  Div.— Lord  Boston. 

Patrick  Hendbrson,  Petitioner. — Cockbum. 

Found,  that  a  party  retaining  possession  of  a  lease,  by  an  appeal  to  the  House  of 
Lords,  was  to  be  held  in  mala  fide  after  the  decision  of  the  Court  of  Session  against 
him,  that  decision  having  been  affirmed. 


No.  18.  F.C.  N.S.  V.  53.     14  Dec.  1815.     Ist  Div.— Lord  AUoway. 

John  Wauchope,  Writer  to  the  Signet,  and  Others,  Trustees  of  John,  Duke  of 

BOXBURGHE,  V.  JaMES,  DuKE  OF  BOXBURGHE. 

Tailzie. — Found,  that  where  an  heir  of  entail  its  such  takes  a  simple  discharge  of  a 
wadset  of  part  of  the  entailed  lands,  and  completes  hil  title  by  resignation  ad  re- 
manerUiam^  he  himself  holding  the  superiority  of  the  lands  under  the  entail,  the  lands 
themselves  are  brought  under  its  fetters. 

[Fully  reported  on  appeal  in  1  W.  &  S.  41 ;  4  S.S.R.  (H.L.)  456.] 


No.  21.  F.C.  N.S.  V.  62.     21  Dec.  1815.     2nd  Div. 

Elizabeth  Yuill  or  Marshall,  Pursuer. — Baird. 
James  Marshall,  Defender. — J,  A.  Maconodiie. 
Aliment — ^A  father  is  not  bound  to  aliment  his  son's  widow,  in  the  lower  ranks  of  life. 

James  Marshall,  the  pursuer's  husband,  after  having  been  for  sometime  a  druggist, 
entered  into  the  navy  as  a  common  seaman,  where  he  died,  leaving  one  daughter.  The 
pursuer  had  before  her  marriage  been  a  common  servant. 

Sometime  after  the  death  of  her  husband,  she  brought  an  action  against  James 
Marshall,  portioner  in  Glasgow,  the  father  of  her  [63]  husband,  concluding  for  L.25 
sterling  yearly  as  aliment  to  her  during  her  life  or  viduity. 

Upon  hearing  counsel,  the  Court  ordered  the  case  to  be  stated  in  condescendences. 

The  pursuer  pleaded^ — That  she  had  a  legal  claim  for  aliment  against  the  defenderi 
in  the  circumstances  in  which  they  stand,  he  being  a  person  of  considerable  heritable 
and  personal  property,  acquired  principally  from  the  funds  of  the  mother  of  the  pursuer's 
husband,  who  was  his  only  child.  This  claim,  arising  ex  dehito  naturdli^  is  supported 
both  by  law  and  practice ;  Erskine,  lib.  i.  tit.  vi.  s.  56 ;  Tait  against  White,  28th 
February  1802 ;  Chrystie  against  Macmillan,  6  th  July  1802 ;  De  Courcy  against  Agnew, 
3d  July  1806. 

Angweredj — The  parties  are  in  the  lower  ranks  of  life ;  and  the  defender's  property 
barely  affords  subsistence  for  himself  and  family.  A  father  is,  no  doubt,  bound  to  put 
his  son  in  a  situation  to  earn  his  own  subsistence,  but  having  done  so,  his  obligation 
ceases ;  Erekiney  lib.  i.  tit.  vi.  s.  56 ;  BlackstonSj  Vol.  I.  p.  449.  Such  being  the  situa- 
tion of  the  pursuer's  husband,  she  is  not  entitled  to  demand,  de  jure,  an  aliment  to  which 
he  himself  would  not  have  been  entitled.  If  she  could  not  make  this  claim  during  her 
husband's  life,  much  less  can  she  do  so  after  his  death,  when  it  must  be  made  in  her 
own  separate  character  of  a  relation  by  affinity.  Aliment  due  expietate  is  limited  to  the 
descendants  of  a  man's  own  body;  Malcolm  against  Malcolm,  16th  January  1756; 
Setons  and  Paterson  against  Paterson,  25th  June  1761 ;  Clerk  against  Clerk,  19th 
February  1799;  Adam  against  Lauder,  11th  July  1764;  Kaimea^s  Sel.  Dee,  The  case 
of  De  Courcy  against  Agnew  was  a  case  of  special  circumstances,  and  very  different  from 
the  present.  No  aliment  is  due  to  a  widow  in  the  lower  ranks  of  life  against  the  rela- 
tions of  her  husband;  20th  May  1809,  Maccowan  against  Paterson;  17th  February 
1810,  Duncan  against  Hill. 
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The  Court  weie  unanimously  of  opinion,  Uiat  the  pursuer,  from  her  situation  in  life, 
was  not  entitled  to  aliment  from  her  husband's  father ;  and  that  the  case  of  De  Courcy 
was  not  applicable,  as  the  pursuer  was  the  daughter  of  one  of  the  first  families  in  Ireland, 
and  her  son  the  heir  of  entail,  and  of  the  title  of  his  grandfather. 

[Of.  Hoeeason  y.  Hoaeason^  9  M.  39.] 


No.  24.  F.C.  N.S.  V.  65.     19  Jan.  1816.     1st  Div.— Lord  AUoway. 

TTift  Grace  James,  Dueb  of  Boxbubghe,  Pursuer. — Mackenzie, 

The  Duchess  Dowager  of  Eoxbiirghe  and  John  Manners,  Esq.,  her 

Husband,  Defenders. — Forbes, 

Fiar  and  Liferenier, — A  liferenter,  by  constitution,  is  entitled  to  work  a  lime-quarry  for 
the  use  of  the  lands  liferented. 

The  fiar  is  entitled  to  enter  the  liferented  lands,  and  work  the  lime-quarry,  pro- 
vided he  reserves  a  portion  of  it  sufficient  for  the  use  of  the  lands  themselves. 

The  Duchess  Dowager  of  Boxburghe  was,  in  virtue  of  a  postnuptial  contract  of  mar- 
nge,  dated  May  1804,  mfeft  in  certain  lands,  comprising  the  barony  of  Boxburghe.  She 
entered  into  possession  of  the  same,  including  a  lime-rock,  of  which  she  granted  a  lease 
to  a  person  of  the  name  of  Hume,  to  subsist  during  the  period  of  her  liferent  right. 
Hume  wrought  the  rock  for  sale,  both  to  the  tenants  in  the  locality  lands,  and  to 
strangers.  This  lease  of  the  rock  was  challenged  by  the  judicial  factor  upon  the  estate 
of  Boxbui^he,  while  it  was  sequestrated ;  and  the  question  which  he  raised  was  after- 
wards insisted  in  by  the  present  [66]  Duke  of  Boxburghe  :  And  it  was  found,  April  1, 
1814,  that  the  Duchess  had  no  right  to  work  the  rock  for  sale,  either  herself,  or  by  her 
tenants. 

But  the  question  still  remained,  whether  she  was  entitled  to  use  the  quarry  for  the 
benefit  of  the  locality  lands,  or  whether  the  Duke  was  entitled  to  remove  her  entirely 
therefrom,  and  himself  to  enter  into  possession?    In  order  to  settle  these  points,  the 
Duke  proceeded  in  the  process  of  reduction  which  had  been  raised  of  Hume's  lease;  and 
the  Lord  Ordinary  pronounced  this  interlocutor  (15th  December  1814):  "The  Lord 
Ordinary,  having  considered  the  whole  process  and  productions,  finds,  that  it  has  been 
finally  decided  by  the  Court,  that  the  Duchess  of  Boxburghe  had  no  right  to  let  the 
lease  of  the  lime  in  question  for  sale  to  the  public,  and,  therefore,  to  that  extent,  reduces, 
decerns,  and  declares,  in  terms  of  the  libel :  Finds,  that  the  Duchess,  as  liferentrix  of 
the  locality  lands,  was  entitled  to  work  lime  for  the  use  of  the  lands,  and  thai  she  is  entitled 
to  work  lime  for  that  purpose,  by  letting  the  same  to  be  wrought  for  the  use  of  the  locality 
lands  :  Finds,  that,  although  the  lime  now  wrought  had  been  opened  upon  the  sea-shore 
by  the  Duchess,  without  having  been  an  open  quarry,  when  she  succeeded  to  the  locality; 
that  this  does  not  prevent  her  using  that  lime  for  the  benefit  of  the  locality  lands,  as 
every  liferenter  by  locality  has  a  right  to  the  use  of  the  subject  liferented  salva  rei  sub- 
ttanHa :  And,  if  lime  be  wrought  exclusively  for  the  benefit  of  the  locality  lands,  no 
part  of  it  is  taken  away,  but)  on  the  contrary,  the  subject  must  be  ameliorated  and 
improved  by  the  use  of  it,  in  a  district  where  good  cultivation  is  so  well  understood : 
Finds,  thai  the  pursuer,  as  fiar,  has  no  power  to  enter  the  locality  lands  liferented  by  the 
Duchess,  for  the  purpose  of  working  this  lime,  with/mt  her  permission  :  Therefore  assoil- 
zies from  that  conclusion  of  the  libel,  craving  that  the  defender  ought  to  be  decerned 
and  ordained  to  cede  and  give  up  possession  of  the  lime-rock  and  other  subjects  con- 
tained in  the  lease,  and  to  leave  the  same  void  and  red,  to  the  effect  the  pursuer  and  his 
tenants  may  enter  and  possess  the  same  in  all  time  coming :  Finds,  that,  as  to  the  claim 
of  damages  and  violent  profits,  demanded  by  the  pursuer,  there  is  no  room  for  either  of 
these  ckuma,  while  the  Duchess  was  held  as  a  bona  fide  possessor ;  and  as  this  is  before 
the  Court  upon  a  petition  and  answers  unadvised,^  sists  procedure  until  that  question  is 
deteimined  by  the  Court :  But  finds,  that,  from  the  time  at  which  the  Duchess  ceased 

1  See  the  case,  No.  LIX.  Fac.  ColL  February  1815. 
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to  be  a  bona  fide  possessor,  she  must  account  for  the  whole  profits  and  emoluments  accru- 
ing from  the  sale  of  the  lime  in  question  to  strangers^  cmd  appoints  the  pursuer  to  give 
in  a  condescendence  [67]  of  the  sum  he  claims  from  the  defender  on  that  account,  and 
desires  the  pursuer  to  state,  in  his  condescendence,  the  grounds  upon  which  he  insists 
that  this  sum  shall  in  the  meantime  be  paid  to  him,  and  shall  not  be  reserved  to  the 
person  who  shall  be  heir  of  the  estate  at  the  termination  of  the  liferent." 

The  pursuer  represented.  The  Lord  Ordinary  refused  his  representation  (9th  March 
1816). 

The  pursuer  petitioned  the  Court.  He  no  longer  disputed  the  defender's  right  to 
work  the  lime-quarry  for  the  use  of  the  locality  lands,  but  he  contended,  that  he  was 
entitled  to  enter  these  lands,  and  work  the  lime-rock  in  so  far  as  it  was  not  necessary 
for  their  use;  and  his  petition  was  appointed  to  be  answered  (July  7,  1815),  " as  to  the 
right  of  the  Duke  of  Eoxburghe  to  work  that  part  of  the  lime^quarry  which  may  remain 
after  allowing  the  Duchess  Dowager  to  work  what  may  be  necessary  for  supplying  the 
locality  lands,  as  consented  to  by  the  petitioner.'' 

On  advising  the  petition,  with  answers,  this  interlocutor  was  pronounced  (December 
12,  1815) :  "Alter  the  interlocutor  reclaimed  against^  in  so  far  as  to  find  that  the  peti- 
tioner is  entitled  to  work  and  dispose  of  the  lime-rock  in  the  locality  lands,  reserving 
always  what  may  be  necessary  for  the  supply  of  the  said  locality  lands;  and  quoad  ultra 
refuse  the  petition,  and  adhere  to  the  interlocutor  reclaimed  against" 

A  petition  for  the  defender,  reclaiming  against  this  interlocutor,  was  refusedi  with- 
out answers  (19th  January  1816). 

[Of.  Hotddsworth  v.  Brand's  Trustees,  3  K.  314.] 


No.  27.    F.C.  N.S.  V.  72.    27  Jan.  1816.     2nd  Div.  (Bill  Chamber.)— Lord  Reston. 

Abchibald  Clark,  Charger. — J.  A,  Murray. 

Donald  Lamont,  Suspender. — J.  Fergasson, 

Taek, — A  missive  of  tack,  in  which  the  term  of  endurance  was  not  specified^  though 
attempted  to  be  made  out  otherwise ;  found  good  only  for  a  year,  no  sufficient  m 
interventus  having  taken  place. 

Archibald  Clark,  tenant  in  Clanleiter,  in  answer  to  a  letter  from  Donald  White  in 
Bummauman,  specifying  the  terms  on  which  a  sublease  of  part  of  the  lands  was  to  be 
granted  to  Donald  Lamont,  granted  the  following  missive  :  '*  Clanleiter,  18th  February 
1811. — Sir,  the  last  time  you  and  I  were  together,  we  spoke  of  the  rent  of  the  land 
pointed  out  to  Donald  Lamont  in  Newton,  to  be  L.42  sterling  annually,  with  the 
beadle's  dues  for  the  farm  of  Newton,  providing  you  sink  the  half  of  the  money  that  I 
have  on  the  kiln  of  Iveland,  without  any  interest  or  reward,  only  that  I  was  to  reim- 
burse you  the  half  of  whatever  the  kiln  was  worth  at  his  removal,  to  be  ascertained  by 
two  men  mutually  chosen,  to  which  I  agree.     1  am,  &c.  (Signed)  Archibald  Clark." 

Clark  having  obtained  decree  of  removing  in  absence,  and  having  executed  it 
against  Donald  Lamont,  he  presented  a  bill  of  suspension,  and  Lord  Reston,  Ordinary, 
pronounced  this  interlocutor  (2 2d  June  1815) :  ''On  considering  this  bill,  answers,  and 
productions,  in  respect  the  indistinct  letter  founded  on  by  the  suspender,  though  it 
seems  to  have  reference  to  a  period  of  possession  exceeding  one  year,  does  not  specify 
the  duration,  and  the  suspender  has  already  possessed  for  five  years,  refuses  the  biU." 

Lamont  petitioned,  and  pleaded, — ^The  charger's  letter  manifestly  and  confessedly 
acknowledges  his  having  granted  the  subset  for  a  term  of  years,  and  as  he  has  never 
condescended  upon  any  shorter  or  other  period,  than  that  of  his  own  tack  for  nine  years 
from  Martinmas  1810,  it  must  be  held,  that  the  petitioner's  [73]  averment^  that  this 
was  really  the  endurance  stipulated,  is  consistent  with  truth.  The  endurance  is  not 
limited  to  one  year ;  and  no  reason  can  be  given  why  it  should  not  extend  to  the  length 
of  the  principal  tack,  while  the  petitioner's  outlays  on  the  farm-steading  and  indosuroy 
as  well  as  the  natural  construction  of  the  letter,  and  the  premium  there  admitted  to 
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have  been  given  for  the  subset,  show  tbat  a  shorter  period  could  not  have  been  con- 
templated; 18th  December  1810,  Macrorie  against  Macwhirter  and  Gray. 

Answered  : — ^The  case  referred  to  was  totally  different  from  the  present ;  there  was 
a  verbal  sublease  for  19  years,  provided  the  latndlord  agreed  to  it ;  there  was  a  grasmm 
paid,  and  there  was  a  large  outlay.  In  the  present  case,  the  charger  distinctly  declared 
be  would  not  give  a  lease  for  more  than  a  year ; — the  terms  of  the  lease  were  frequently 
varied  during  the  possession ; — no  ffrasmm  was  paid  ; — the  value  paid  for  the  lime-kUn 
was  to  be  repaid  by  half  the  value  at  the  removing ; — and  no  more  improvements,  if  any, 
were  made  than  what  might  have  been  expected  under  an  annual  agreement;  22d 
November  1810,  Neill  against  Lord  Cassillis. 

The  Court  (27th  January  1816)  adhered. 


No.  28.         F.C.  N.S.  V.  73.     31  Jan.  1816.     2nd  Div.— Lord  PitmiUy. 

Donald  Macnigol  and  Claud  Bussell,  his  Trustee,  Petition^:^. — 

Moncrieff,  Clerk. 

Mrs.  Maoniool  or  Macalman,  Bespondent. 

Heritable  and  Moveable — Heir  and  Executor. — Where  a  person  purchases  lands,  and 
part  of  the  price  is  declared  a  real  burden,  and  a  personal  bond  granted  by  the 
purchaser,  but  no  infeftment  taken  by  him  on  the  disposition,  if  he  dies  before  the 
price  is  fully  paid,  the  part  of  the  price  declared  a  real  burden  falls  to  be  paid  by  the 
heir  succeding  to  the  lands  purchased,  not  by  the  executor  of  the  purchaser. 

Alexander  Macnicol  purchased  the  lands  of  Inverarderan  from  Sir  Grigor  Macgrigor, 
and  by  the  disposition,  L.2000  of  the  price  was  declared  "a  real  burden  affecting 
[74]  the  said  landa  and  others  before  disponed  ;  which  burden  is  hereby  appointed  to 
be  engrossed  in  the  infeftment  to  follow  hereoD,  and  in  all  the  future  transferences  and 
investitures  of  the  said  lands  and  others,  under  the  express  condition  that  those  infeft- 
ments,  in  which  this  burden  shall  be  omitted,  shall  be  void  and  null,  and  which  condi- 
tion shall  remain  in  force  until  the  sum  due  by  the  said  bond  shall  be  paid  up." 

Mr.  Macnicol  granted  a  personal  bond,  containing  no  clause  of  infeftment,  for  this 
sum  of  L.2000,  payable,  in  terms  of  the  disposition,  at  Lammas  1812,  but  he  died  in 
March  1812,  without  having  taken  infeftment  on  the  disposition  of  the  lands.  He 
wae  succeeded  in  his  heritable  estate  by  Donald  Macnicol,  his  nephew,  and  in  his 
personal  property  by  Mrs.  Maigaret  Macnicol  or  Macalman,  his  sister. 

Mrs.  Macalman,  the  executrix,  having  been  required  to  pay  the  personal  bond  for 
L.2000,  brought  an  action  of  relief  against  Macnicol  the  heir,  and  a  counter  action 
was  brought  by  him  against  her.  Lord  Pitmilly,  Ordinary  (11th  March  1815),  "In 
respect  the  late  Alexander  Macnicol,  the  purchaser  of  the  lands  of  Inverarderan  from 
Sir  Grigor  Macgrigor,  took  a  disposition  to  these  lands  from  the  seller,  in  which  the 
third  instalment  of  the  price,  being  the  sum  now  in  question,  is  expressly  *  declared  to  be 
'  a  real  burden  affecting  the  lands  and  others  above  disponed,  and  which  burden  is  hereby 
'  appointed  to  be  engrossed  in  the  infeftments  to  follow  hereon,  and  in  all  future  trans- 
'  ferences,'  &c.  found,  that  the  debt  of  L.2000  became  an  heritable  debt,  although  infeft- 
ment did  not  follow  on  the  disposition  in  Mr.  MacnicoFs  lifetime,  and  that  Macnicol's 
heir  is  bound  to  relieve  the  executor  of  the  amount  of  the  debt." 

Macnicol  petitioned  and  pleaded, — The  decision  16th  June  1814,  Macnicol  against 
Macalman,  with  regard  to  part  of  the  price  retained  to  pay  an  heritable  debt,  which 
found  that  the  executor,  and  not  the  heir,  was  liable  for  it,  has  settled,  1.  That  the 
debt  may  be  heritable  quoad  creditorem^  and  personal  quoad  debitorem  ;  and,  2.  That 
although  the  lands  are  impledged  for  the  debt^  it  may  still  be  moveable  in  the  succes- 
sion of  the  debtor.     Where  a  man  sells  lands,  and  grants  disposition  generally,  as  long 
as  infeftment  has  not  been  taken,  his  own  infeftment  stands  and  gives  him  a  real 
security  for  the  price,  but  still  the  price  of  the  lands  is  a  moveable  debt,  which  must  be 
paid  bj  the  executor  of  the  purchaser.     The  disposition  declared  that  part  of  the  price 
unpaid  should  be  a  real  burden;  but  this  only  imported,  that  token  infeftment  was 
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taken,  that  infeftment  should  be  burdened.  By  not  taking  infeftment,  the  debt 
remained  personal,  there  being  nothing  but  a  personal  bond  for  it,  and  by  abstaining 
from  infeftment,  the  purchaser  showed  his  intention  to  leave  it  personal.  If  infeftment 
had  been  taken,  the  debt  would  have  been  heritable,  whatever  the  intention  was.  But 
it  was  in  his  option  to  take  in-  [75]  -feftment  or  not,  and,  until  he  did  so,  he  did  no  act 
to  render  his  obligation  heritable,  and  his  succession  could  not  be  regulated  by  the  act 
of  another ;  Erekine^  b.  ii.  tit.  iL  s.  5 ;  Fisher  against  Pringle,  February  1718 ;  Aitkens 
against  Goodlets,  4th  December  1707,  Forbes  \  Hussels  against  Eussel,  1745,  KUh. 
230;  Campbells  against  Campbell,  1747,  KUk,  231;  Annandale  against  Brown,  30th 
June  1752 ;  Denham  against  Denham,  8th  March  1765 ;  Waddell  against  Waddells, 
16th  June  1814 ;  Hume  against  Lord  Benton,  7th  February  1628 ;  Forbes  against 
James,  November  1683;  Cheesly  against  his  Sisters,  22d  December  1704;  Kerr 
against  Shaw  and  Hume,  7th  July  1714 ;  Bussel  against  Dall,  20th  January  1715. 

The  Court  (29th  November  1815)  refused  the  petition  without  answers;  and,  on 
31st  January  1816,  adhei^d,  by  refusing  a  second  petition. 


No.  31.  F.C.  N.S.  V.  78.     13  Feb.  1816.     2nd  Div.— Lord  Craigie. 

WiLLUM  Macbwan,  Pursuer. — J,  A.  Murray. 

Adam  Crawford,  Defender. — Solicitor-General,  ffiUchison,  ffarrowar. 

Cautioner — Proof, — A  cautionary  obligation  for  future  contractions  cannot  be  proved 
by  parole  evidence. 

Macewan  was  alleged  to  have  become  cautioner  to  Crawford,  a  grocer,  for  future 
furnishings  to  a  customer,  which  amounted  to  L.12.  Crawford  pursued  him  before  the 
Sheriff  of  Lanarkshire,  who,  upon  a  parole  proof,  subjected  him.  Macewan  brought  a 
suspension,  but  the  Lord  Ordinary  found  the  letters  orderly  proceeded. 

Pleaded  for  Macewan  in  a  reclaiming  petition, — Cautionary  obligations  for  past  or 
future  contractions  cannot  be  proved  by  parole  evidence;  Turner  against  Kerr,  24th 
November  1632,  Durie;  Deuchar  against  Brown,  19th  January  1672,  Stair ;  Stair^  b. 
ii.  tit  X.  s.  3 ;  Bankton,  b.  ii.  tit.  ii.  s.  2 ;  Ersk.  b.  iv.  tit.  ii.  s.  20. 

Answered^ — The  case  of  Turner  did  not  relate  to  a  cautionary  obligation.  That  of 
Deuchar  was  not  in  a  mercantile  transaction,  which  this  is.  Both  cases  are  of  an  old 
date.  Such  proof  is  now  held  admissible ;  Campbell  against  Maclachlan,  4th  June  1752 
KUk,  Proof,  No.  16;  Bell,  13th  November  1812. 

Observed  on  the  Bench, — The  cases  cited  by  the  respondent  only  establish,  that 
parole  evidence  is  competent  to  prove  a  cautionary  obligation  entered  into  at  the  same 
time  with  a  principal  contract  admitting  of  such  proof.  But  there  is  no  authority  for 
sustaining  such  evidence  to  prove  a  cautionary  obligation  for  future  claims.  One  Judge, 
who  concurred,  remarked,  that  it  might  have  been  different,  if  the  pursuer  had  offered 
to  prove,  by  parole  evidence,  a  train  of  acting  by  the  cautioner,  from  which  his  having 
become  guarantee  was  to  be  inferred,  as  the  reason  of  excluding  parole  evidence,  the 
risk  of  the  witnesses  mistaking  a  nvda  emissio  verborum,  would  not  apply. 

The  Court  unanimously  altered,  with  expences. 

A  second  reclaiming  petition  was  refused  without  answers. 


No.  32.  F.C.  N.S.  V.  79.     14  Feb.  1816.     1st  Div.— Lord  AUoway. 

The  Rev.  Dr.  Lawrence  Adamson,  Pursuer. — Small  Keir. 

William  Paston,  Esq.,  Defender. — Moncreiff. 

Manse  and  Olebe, — The  second  minister  of  a  royal  burgh  is  not  entitled  to  have  a  manse 
and  glebe  designed  to  him  under  the  Act  of  1663,  c.  21,  although  his  stipend  is  paid 
from  the  teinds  of  the  parish. 

The  parish  of  St.  Michael's  of  Tarvit  was  annexed  to  that  of  Cupar  in  Fife  in  the 
year  1618.    In  the  year  1646,  the  burgh  and  parish  be^  to  take  measures  for  the 
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appointment  of  a  colleague  minister,  ae  it  was  found  that  the  duties  of  the  united 
parishes  were  too  extensive  to  be  discharged  by  one  individual ;  and  for  some  time  there 
was  a  helper  paid  by  the  town.  But  it  was  not  till  the  year  1695  that  a  second  charge 
was  clearly  established,  and  the  stipend  of  a  second  minister  made  a  burden  upon  the 
teinds  of  the  parish. 

Dr.  Adamson  was  the  second  minister  of  Cupar  in  the  year  1814.     Neither  he  nor 
any  of  his  predecessors  had  ever  enjoyed  either  a  manse  or  a  glebe.     In  the  month  of 
September  of  that  year,  he  gave  in  a  petition  to  the  Presbytery  of  Cupar,  setting  forth, 
that,  by  the  21st  Act  of  the  3d  session  of  the  1st  Parliament  of  King  Charles  II.,  the 
heritors  of  eveiy  parish  are  "  ordained,  at  the  sight  of  the  bishop  of  the  diocese,  or  such 
ministers  as  he  shall  appoint,  with  two  or  three  of  the  most  knowing  and  discreet  men 
of  the  parish,  to  build  competent  manses  to  the  ministers,  and  to  design  glebes  to  them, 
and  grass  for  one  horse  and  two  kine,  over  and  above  the  glebe,  and  feual,  foggage, 
feal,  and  divot,  which  powers  are  devolved  upon  Presbyteries  as  come  in  place  of 
bishops,"  &C. ;  and  that  he  was  entitled  to  half  an  acre  of  ground  for  a  manse  and 
offices,  and  four  acres  of  arable  ground  for  a  glebe ;  and  he  prayed  the  Presbytery  to 
design  him  a  glebe  accordingly,  and  ground  for  a  manse  and  offices,  out  of  the  lands 
most  convenient  in  regard  of  their  situation  towards  the  church,  and  to  ordain  all  persons 
to  remove  therefrom,  and  resign  the  possession  thereof.     On  the  25th  of  October  the 
Presbytery  met,  and,  having  visited  the  lands  called  the  Kirklands  of  Cupar,  belonging 
to  Mr.  Paston,  they  [80]  designed  out  of  these  lands  four  acres  for  a  glebe,  and  half  an 
acre  for  the  situation  of  a  manse,  offices,  and  garden,  to  Dr.  Adamson,  who,  having 
intimated  his  intention  of  taking  possession,  a  bill  of  suspension  was  offered  for  Mr. 
Paston,  and  passed.     When   the  case  came  to  be  discussed,  the  Lord  Ordinary  pro- 
nouncc»d  this   interlocutor  (24th   November   1815):    "Finds,  that  the  parish  of   St. 
Michael's  of  Tarvit  was  united  to  the  parish  of  Cupar  in  1618,  and  that  one  of  the  reasons 
assigned  for  this  union,  from  former  entries  in  the  ecclesiastical  records,  was,  that  the 
parishioners  of  Tarvit  "could  give  no  moyen  for  the  entertainment  of  a  minister:" 
"  Finds,  that,  by  the  terms  of  the  annexation,  there  is  only  a  provision  for  one  minister ; 
as  the  commissioners,  with  the  consent  of  all  parties  interested,  eik  to  the  stipend  of 
the  kirk  of  Cupar  the  sum  of  100  merks  money  yearly  out  of  the  parish  of  Tarvit,  and 
L.20  Scots  for  communion  elements,  and  the  former  stipend,  together  with  the  above 
sums  eiked  and  augmented  thereto,  were  decerned  to  be  localled  and  paid  "to  the 
minister  present  and  to  come  at  the  said  kirk  of  Cupar,  out  of  the  teinds  of  the  said 
parish  of  Tarvit^  now  united  thereto,  and  teinds  of  the  said  parish  of  Cupar : "  Finds, 
that  it  appears,  from  different  documents  referred  to  by  the  parties,  that  the  minister  of 
Cupar  had,  at  different  times,  the  assistance  of  a  helper  or  colleague :  Finds,  that  the 
minister  of  Cupar  had  the  whole  stipend  contained  in  the  annexation,  and  the  helper  or 
colleague  had  a  sum  assigned  him  by  the  town ;  and  that  afterwards,  in  consequence  of 
a  recommendation  by  the  Synod  to  the  Presbytery  and  parish  of  Cupar,  to  deal  with 
the  commission  for  the  surrender  of  teinds,  "for  ane  maintenance  to  ane  helper  to 
Cupar,"  the  town,  upon  an  application  narrating  the  heavy  burden  sustained  by  the 
common  good  of  the  burgh,  and  that  there  was  abundance  of  teinds  from  which  the 
second  minister  might  be  provided,  prayed  the  commission  that  the  stipend  of  the 
second  minister  might  be  provided  from  the  teinds  of  the  parish ;  and  that  a  decree  of 
modification  and  locality  were  accordingly  obtained,  modifying  the  stipend  of  the  second 
minister  to  800  merks  and  localling  the  same  upon  the  teinds  of  the  different  heritors  in 
the  parish :  Finds,  that^  although  the  second  minister  was  thus  completely  established 
with  a  localled  stipend  in  1695,  yet  no  attempt  has  been  made,  from  that  period  until 
the  present  application,  to  have  either  a  glebe  or  a  manse  designed :  Finds,  that  none  of 
tile  statutes  founded  on  by  the  charger  apply  to  the  case  of  there  being  two  ministers  in 
a  parish,  nor  to  the  case  of  a  royal  burgh  having  more  ministers  than  one,  even  where 
there  is  a  landward  parish ;  and  that  even  the  abstract  question,  whether  the  first  or 
single  minister  of  a  royal  burgh,  where  there  is  a  landward  parish,  has  a  right  to  a  manse 
and  glebe,  had  not  yet  been  precisely  determined,  the  cases  of  Dunfermline,  of  Irvine, 
and  of  Linlithgow,  having  been  very  much  founded  on  special  circumstances :  Finds, 
that^  although,  in  a  great  variety  of  royal  burghs,  [81]  there  are  more  ministers  than 
one,  yet  it  has  not  been  instructed  that,  in  any  of  these  cases,  the  heritors  of  the  land- 
ward parish  were  ever  subjected,  by  judicial  authority,  to  design  manses  and  glebes  to 
a]l  these  ministers ;  Therefore,  suspends  the  letters  HmplicUer,  and  decerns," 


16  ADAMSON   V.    PASTON.  F.C.  U16,  HA  ▼. 

The  charger  petitioned  the  Court.  In  his  argument  before  the  Ordinary,  he  founded 
a  great  part  of  his  plea  upon  the  specialty,  that  as,  by  the  annexation  of  Tarvit  to 
Cupar,  the  minister  of  the  former  became  the  second  minister  of  the  latter  parish,  the 
second  minister  was  still  entitled  to  a  manse  and  glebe  from  the  united  parish  in  Ueu  of 
that  which  had  been  possessed  by  his  predecessors  in  the  parish  of  Tanrit  prior  to  the 
annexation.  But,  as  it  was  made  appear  that  the  annexation  of  the  two  parishes,  and 
the  establishment  of  a  second  charge  at  Cupar,  were  quite  different  transactions,  he  did 
not  found  much  upon  that  specialty  in  his  petition,  but  argued  generally, — That  the 
Acts  of  Parliament  bestowing  a  right  to  manses  and  glebes  upon  the  clergy,  bestowed 
it  in  all  cases  where  there  was  a  landward  parish,  whether  there  was  a  burgh  situated  in 
it  or  not : — ^That  the  right  of  a  minister  within  burgh,  with  a  landward  parish,  was  just 
in  the  same  situation  as  that  of  a  minister  in  a  country  parish ; — and  that  the  second 
minister  in  a  royal  burgh  with  a  landward  parish,  had  just  as  good  a  right  to  a  manse 
and  glebe  as  the  first  minister,  as  the  statutes  made  no  difference  between  them.  The 
Acts  1563,  cap.  72;  1572,  cap.  48;  1592,  cap.  118,  all  apply  to  ministers  in  general 
who  are  appointed  or  to  be  appointed,  to  serve  as  minister  at  any  kirk,  and  confer  a 
right  to  a  manse  and  glebe  upon  the  whole  of  them.  The  Act  1617,  cap.  3,  which 
relates  to  the  provision  of  proper  stipends,  takes  it  for  granted,  that  aU  ministers 
whatsoever  are  provided  with  manses  and  glebes,  as  it  declares  that  certain  stipends 
shall  be  assigned  "  by  a  manse  and  glebe."  There  could  have  been  no  doubt  that  these 
statutes  apply  to  every  clergyman  in  the  church  of  Scotland,  wherever  placed,  had  it 
not  been  for  the  Act  1644,  which  authorizes  the  designation  of  manses  and  glebes  out 
of  temporal  lands,  burrows  town-kirks  always  excepted,  to  which  exception  it  has  been 
said  the  Act  1663,  cap.  21,  refers.  Now,  neither  that  Act,  nor  the  Act  1649,  cap.  45, 
ought  to  be  of  any  weight  in  the  present  question,  both  being  rescinded  in  1661 ;  and 
the  rights  of  ministers  rest  upon  the  former  statutes,  and  upon  the  Act  1663,  cap.  21 ; 
which  statute  is  explained  in  favour  of  the  petitioner ;  Ersk.  b.  ii.  t  x.  s.  59 ;  Minister 
of  Inverkeithing  against  Kerr,  22d  January  1631.  This  case  shows  that  a  parish  and  a 
glebe,  and  a  minister  and  a  glebe,  were  considered  so  inseparable,  that  the  idea  of  either 
of  them  without  the  other  was  incomprehensible;  and  shows  what  were  the  notions 
entertained  not  long  prior  to  the  Act  1663.  The  petitioner's  interpretation  of  the  Act 
is  further  corroborated  by  the  decisions  in  the  cases  of  Anderson  against  his  Parishioners, 
17th  December  1664,  and  FuUarton  against  Richmond,  17th  December  1779,  which 
[82]  fix,  that  the  minister  of  a  royal  burgh,  having  a  landward  territory  annexed  to  it, 
is  entitled  to  a  glebe. 

It  was  further  argued^ — That  the  petitioner's  right  to  a  manse,  upon  the  Act  1663, 
was  still  more  clear,  as  it  contained  no  exception  as  to  a  manse  in  the  case  .of  ministers 
of  royal  burghs ;  and,  in  the  case  of  the  Minister  of  Linlithgow  against  the  Earl  of 
Eoseberry,  5th  March  and  21st  May  1802,  the  decision  was  favourable  to  their  claims, 
as  it  was  also  in  the  case  of  the  Minister  of  Dunfermline  against  the  Heritors,  19th 
November  1805,  affirmed  upon  appeal. 

By  these  statutes  and  authorities,  the  right  of  the  minister  of  a  royal  burgh  to  a 
manse,  as  well  as  to  a  glebe,  is  established;  and  had  the  petitioner  been  the  sole 
minister  of  the  united  parishes  of  Cupar  and  Tarvit,  his  right  to  boch  of  them  would 
have  been  undeniable.  But  upon  what  ground  can  the  petitioner  be  preferred  to  his 
colleague,  or  his  colleague  to  him  ?  Their  rights  are  exactly  the  same ;  they  are  both 
established  upon  the  teinds  of  the  parish.  The  petitioner  admits,  that  the  Acts  of 
Parliament  do  not  in  express  words  ordain  manses  and  glebes  to  be  provided  to  two 
ministers  in  each  parish.  The  population  at  that  time  did  not  require  two  ministers  to 
one  parish,  and  if  it  had,  they  could  not  have  been  found.  But  the  provisions  of  the 
Acts  apply  generally  to  all  ministers,  and  it  cannot  be  doubted,  that  if  the  Legislature 
had  foreseen  that  it  was  to  become  necessary  to  appoint  two  ministers  to  one  parish, 
they  certainly  would  have  put  each  of  them  upon  the  same  footing,  as  they  could  have 
had  no  good  ground  for  making  any  distinction  between  them.  There  is  nothing  in  the 
plea  of  hardship,  in  burdening  one  parish  with  two  manses  and  two  glebes.  If  it 
become  too  populous  for  the  duties  to  be  performed  by  one  minister,  the  hardship  is  less 
to  furnish  a  manse  and  glebe  to  a  second  minister,  than  to  disjoin  part  of  the  parish  by 
which  a  new  kirk  would  also  become  necessary.  In  the  case  of  a  disjunction,  the 
minister  of  the  new  erected  parish  is  entitled  to  his  manse  and  glebe  under  the  same 
statutes  upon  which  the  petitioner  founds,  and  what  distinction  c»a  be  p^ade  between 
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placing  a  new  clergyman  in  part  of  the  old  parish  disjoined,  or  placing  him  as  a  second 
minister  in  it  remaining  entire  1  In  both  cases  he  is  put  there  for  the  purpose  of 
dischazging  those  duties,  which,  from  the  increase  of  population,  could  not  be  performed 
by  one  individuaL  The  petitioner's  case  is  the  stronger  on  this  account^  that  had 
Tarvit  remained  a  separate  parish,  the  minister  must  have  been  entitled  to  a  manse  and 
glebe ;  and  when  the  increase  of  the  population  of  that  and  the  united  parish  of  Cupar 
have  rendered  a  second  minister  necessary,  it  seems  that  he  ought  to  be  in  the  same 
situation  as  he  would  have  been  had  the  parishes  remained  separate. 

It  was  ansiDered, — As  this  is  the  first  instance  of  a  manse  and  [83]  glebe  being 
claimed  by  the  second  minister  of  a  royal  burgh,  it  is  obvious  that  the  general  under- 
standing of  the  church  has  been  against  the  plea  of  the  petitioner.  The  question  here 
is  just,  whether  in  every  case  the  second  minister  of  a  burgh  is  within  the  Acts  of 
Ftoliament  relative  to  the  designation  of  glebes  and  manses  ?  The  petitioner  assumes, 
that  in  every  case  the  first  minister  of  a  burgh,  where  there  is  a  landward  parish,  is 
entitled  to  a  manse  and  glebe,  to  be  designed  to  him  under  the  statute,  at  the  expence 
of  the  heritors.  But  this  the  respondent  does  not  admit.  It  is  very  true,  that^  in  some 
cases,  the  first  minister  of  a  royal  burgh,  with  a  landward  parish,  has  been  found 
entitled  to  a  manse  and  glebe,  as  in  the  case  of  Irvine,  Linlithgow,  and  Dunfermline. 
But  in  aU  these  cases,  the  judgment  of  the  Court  proceeded  upon  specialties ;  and,  in 
the  last  of  them,  the  right  of  the  minister  upon  general  principles  was  held  so  doubtful, 
that  the  argument  was  very  much  rested  on  the  allegation  of  houses  and  ground  having 
actually  belonged  to  the  officiating  clergyman  at  a  remote  period.  As  a  general  point  it 
is  apprehended,  that  the  claim  is  excluded  by  the  words  and  spirit  of  the  statute ;  and 
it  has  been  expressly  found  in  many  cases,  that  the  first  minister  of  a  burgh,  with  a 
landward  parish,  has  no  right  even  to  the  designation  of  a  manse. ^  But  supposing 
the  first  minister  had  such  a  claim,  it  by  no  means  follows  that  the  second  minister,  or 
any  other  number  of  ministers,  shall  have  the  same  privilege.  The  true  principle  seems 
to  be  that  each  parish,  at  least  every  country  parish,  shall  have  a  manse  and  glebe ;  but 
if  the  Act  can  be  at  all  applied  to  the  case  of  burghs,  it  applies  only  to  the  case  of  one 
minister.  It  is  impossible  to  look  at  any  of  the  older  statutes,  without  seeing  that  their 
provisions  uniformly  relate  "to  the  minister,  or  reader  serving  at  the  samen  kirk.'' 
And  what  decides  the  matter  is,  that  they  point  out  that  the  manse  to  be  designed  is  to 
be  a  house  specially  belonging  to  the  parson  or  vicar,  "  maiat  ewest  to  the  kirk ; "  and 
the  four  acres  of  glebe  are  to  be  "those  lying  contigue,  or  maist  ewest  to  the  said 
manse,  gif  there  be  sae  meikle."  The  petitioner  endeavours  to  found  upon  the  word 
minigters^  used  in  the  Act  1663;  but  it  is  obvious,  that  when  the  Act  speaks  of 
ministers  in  the  plural  number,  it  alludes  to  the  whole  country,  and  not  to  any 
individual  parish,  as  appears  from  the  following  clause,  which  bears,  "And  where 
competent  manses  are  already  built,  ordains  the  heritors  of  the  parish  to  relieve  the 
minister  and  his  executors  of  all  cost,  charges,  and  expences,  for  repairing  of  the  foresaid 
manses." 

The  leading  argument  of  the  petitioner  resolves  into  an  as-  [84]  -sumption,  that  in 
general  it  was  the  intention  of  the  statute,  that  every  minister  in  the  church  should  have 
a  manse  and  glebe.  This  is  true  in  one  sense,  as  the  Legislature  only  contemplated  one 
minister  for  each  parish.  But,  even  then,  it  is  not  universally  true,  for  the  act  contains 
this  clause,  "  As  also,  that  every  minister,  except  such  ministers  of  royal  burghs  who 
have  not  right  to  glebes,  have  grass  for  one  horse  and  two  kine,  over  and  above  their 
glebe,  to  be  designed  out  of  kirk-lands,"  &c.  It  is  evident  by  this  clause,  that  some 
ministers  of  royal  burghs,  have  no  right  to  glebes,  and  this  where  there  is  a  landward 
parish,  because,  otherwise,  it  would  have  been  unnecessary  to  make  the  exception  at  all ; 
for  where  there  is  no  landward  parish,  there  cannot,  from  the  nature  of  the  thing,  be 
any  glebe.  This  clause  then  destroys  the  argument  founded  on  the  assumption,  that 
every  minister  in  the  church  is  entitled  to  a  manse  and  glebe ;  for,  though  this  is  true 
generally,  it  is  not  true  of  the  ministers  of  burghs.  Their  case  is  an  exception  from  the 
general  rule,  stated  in  express  terms  in  the  regulating  statute ;  and  if  their  right  can  be 

^  Thomson  against  Heritors  of  Dunfermline,  June  30,  1750 ;  Heritors  of  Elgin 
against  Troop,  February  28,  1769 ;  Nisbet  against  the  Magistrates  of  Montrose,  January 
29,  1779  ;  Scott  against  the  Earl  of  Murray  (case  of  South  Leith) ;  Mouter  against  the 
Earl  of  Selkirk,  June  16,  1784, 
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in  any  case  establiahed,  it  most  be  upon  the  special  facts  of  the  case.  The  petitioner 
maintains,  that  all  ministers  are  entitled  to  be  provided  with  manses,  because  there  is 
no  special  exception  as  to  manses.  This  inference  proves  too  much,  because,  by  it, 
every  minister  of  a  burgh  might  claim  a  designation  of  a  manse  under  the  statute, — a 
proposition  which  cannot  be  maintained.  The  petitioner  founds  upon  the  opinion  of 
Mr.  Erskine ;  but  even  if  Mr.  Erskine  held  that  generally  a  manse  and  glebe  might  be 
claimed  by  the  minister  of  a  burgh  having  a  landward  parish,  it  does  not  follow  that  he 
meant  to  say  that  such  a  landward  parish  should  provide  as  many  manses  and  glebes  as 
there  might  be  ministers  in  the  parish.  It  has  been  said,  that,  in  various  instances, 
second  ministers  of  parishes  are  in  possession  of  manses  and  glebes.  So  far  as  the 
respondent  has  had  an  opportunity  of  examining  those  instances,  they  turn  out  to  be 
incorrectly  stated,  as  he  has  found,  that,  in  some  of  them,  the  second  minister  is  not  in 
possession  of  a  glebe  at  all,  and,  in  others,  that  he  has  it  by  donation  or  mortification, 
which  can  have  no  weight  in  the  present  case.  The  only  authenticated  case  referred  to 
is  the  case  of  Inverkeithing,  January  22,  1631,  the  application  of  which  the  respondent 
does  not  exactly  understand.  There,  there  was  only  one  minister,  and  the  question  was, 
whether,  being  already  in  possession  of  one  glebe  in  the  parish  of  Bosyth,  which  was 
united  to  Inverkeithing,  he  could  claim  another  out  of  Inverkeithing?  The  Court 
found  he  could,  but  it  does  not  appear  that  this  decision  bears  upon  the  present  point. 
Besides,  that  judgment  was  pronounced  before  the  passing  of  the  Act  1663,  and  the  case 
of  Inverkeithing  does  not  seem  afterwards  to  have  been  held  of  authority ;  Forbes  on 
Tithes,  p.  225 ;  and  Forbes  against  Miller,  26th  November  1755. 

[85]  The  Court,  upon  advising  the  petition,  with  answers  (14th  February  1816), 
adhered  to  the  Lord  Ordinary's  interlocutor. 

The  following  opinions  were  delivered  at  the  advising : 

Lord  Hermand, — I  concur  in  the  reasons  given  in  the  Lord  Ordinary's  interlocutor. 
This  second  minister  of  Cupar  was  originally  a  mere  helper  paid  by  the  town.  The  Acts 
of  Parliament  refer  only  to  one  minister.  There  is  a  difference  between  the  case  of  a 
country  parish  and  a  burgh  with  a  landward  parish.  In  a  burgh  the  minister  may  find 
accommodation  for  himself;  in  a  country  parish  he  cannot.  It  is  only  in  particular 
circumstances  that  the  first  minister  of  a  burgh  with  a  landward  parish  is  entitled  to  a 
glebe. 

Lord  Succoih, — I  am  entirely  of  the  same  opinion.  The  second  minister  in  this  case 
seems  to  have  been  introduced  at  a  very  early  period,  and  originally  he  was  paid  by  the 
burgh.  No  claim  for  a  manse  or  glebe  has  been  made  down  to  the  present  time.  This 
shows  the  general  understanding  of  the  clergy,  and  their  conviction  that  the  second 
ministers  of  burghs  have  no  right  to  mauses  and  glebes.  It  does  not  appear  to  be 
settled,  that  the  first  minister  of  a  burgh  with  a  landward  parish  is  entitled  to  a  manse 
and  glebe.  I  am  aware  that  the  tendency  of  the  late  decisions  has  been  in  favour  of 
the  minister,  but  I  know  there  were  specialties  in  all  the  late  cases,  particularly  in  the 
cases  of  Dunfermline  and  Linlithgow,  and  the  opinions  of  many  of  the  Judges  were 
founded  upon  these  specialties.  We  must  look  into  the  statutes  in  deciding  this  ques- 
tion. It  is  said,  that,  by  the  law,  every  minister  is  entitied  to  a  glebe.  I  cannot  sub- 
scribe to  this  argument.  It  is  plain  that  the  exception  in  the  statute  1663,  of  ''such 
ministers  of  royal  burghs  who  have  not  right  to  glebes,"  applies  to  burgh  kirks  with 
landward  parishes ;  and,  at  all  events,  it  establishes  this  much, — that  it  is  not  every 
minister  of  a  royal  burgh  who  is  entitled  to  a  manse  and  glebe.  It  certainly  means  that 
there  are  ministers  of  royal  burghs  who  are  not  entitled  to  these  accommodations.  In  many 
royal  burghs  there  are  five  or  six  ministers.  Can  it  be  said  that  they  are  all  entitled  to 
manses  and  glebes  ?  Instances  have  been  quoted,  where  it  is  said  second  ministers  have 
glebes.  It  is  very  difficult  to  place  any  reliance  upon  them,  unless  we  have  the  history 
of  these  parishes,  and  saw  the  manner  in  which  those  ministers  became  possessed  of 
glebes.  There  is  no  case  quoted  in  which  a  second  minister  was  found  entitled  to  a 
glebe  by  a  decision  of  the  Court.  The  report  of  the  case  of  Inverkeithing  is  contrary  to 
the  doctrine  laid  down  by  Forbes,  and  to  the  case  of  Miller,  26th  November  1755. 
There  are  no  specialties  in  the  case  sufficient  to  support  the  petitioner's  plea,  as  the 
annexation  of  the  parish  of  Tarvit  to  that  of  Cupar  was  quite  unconnected  with  the 
placing  a  second  minister  there. 

[86]  All  the  other  Judges  concurred  in  these  opinions, 
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No.  35.  F.C.  KS.  V.  91.     16  Feb.  1816.     2nd  Div.— Lord  Craigie. 

Jamss  Alexander  Bobertson  and  Tutors,  and  Sa.rah  Mart  Emily  Bobert- 
SON  and  her  Tutor  ad  litem,  Competing. — For  the  Son,  Mackenzie,  Clerk; 
for  the  Daughter,  Forbes,  Granstoun, 

Taicanent — Approbate  and  Reprobate, — Under  a  will  made  in  India,  insufficient  to 
cairy  heritage  in  Scotland,  an  heir  found  not  obliged  to  collate  to  entitle  bim  to  draw 
his  share  of  the  personal  property,  the  law  of  the  domicil  of  the  testator  being  held  to 
be  the  rule. 

Captain  James  Bobertson,  a  native  of,  and  possessed  of  heritable  property  in  Scot- 
land, executed,  in  India  (20th  January  1809),  a  will,  by  which,  after  making  provision 
for  payment  of  his  debts,  and  of  an  annuity  to  his  widow  and  [92]  mother,  he 
bequeathed  his  property  to  his  children,  in  the  following  terms :  '*  4^^,  The  residue  of 
my  estate  and  property,  either  in  India  or  £urope,  I  direct  to  be  divided  into  three 
equal  portions  or  shares,  two  of  which  shares  I  give  and  bequeath  to  my  beloved  son, 
James  Alexander  Bobertson,  and  the  remaining  one  share  to  my  beloved  daughter, 
Sarah  Mary  Emily  Bobertson.  The  amount  of  such  share  to  be  invested  in  Govern- 
ment securities,  or  in  such  a  manner  as  may  appear  most  advantageous  to  my  executors, 
and  the  amount  of  the  said  two  shares  and  one  share,  together  with  such  interest  as  may 
arise  thereon,  after  allowing  a  sufficient  sum  annually  for  the  maintenance  and  education 
of  the  foresaid  children,  to  be  paid  to  them  respectively,  in  the  above  proportions,  on 
their  attaining  the  age  of  21  years.  The  whole  amount  of  my  residuary  estate  to 
devolve  on  the  survivor,  and  on  the  demise  of  my  beloved  wife,  Sarah  Amelia  Catherine 
Bobertson,  the  portion  of  my  estate  which  is  allotted  as  a  provision  or  jointure  for  her, 
to  be  divided,  in  like  manner,  into  three  equal  shares,  two  of  which  I  bequeath  to  my 
beloved  son,  James  Alexander,  one-third  to  my  beloved  daughter,  Sarah  Mary  Emily. 
But,  in  the  event  of  neither  of  them  surviving  till  the  age  of  21  years,  I  hereby  will 
and  bequeath  the  whole  of  my  property,  of  whatever  nature,  to  my  dear  sister,  Mrs. 
Charles  Bell,  of  Leith,  Edinburgh,  to  be  at  her  sole  disposal.'' 

Captain  Bobertson  died  in  Bengal,  in  December  1810.  He  had  previously  granted 
a  power  of  attorney  and  commission  for  selling  a  house  belonging  to  him  in  Edinburgh, 
part  of  his  heritable  property,  which  had  accordingly  been  sold  during  the  period 
between  his  death  and  the  knowledge  of  it  in  this  country,  and  the  price  lent  out  to 
James  Bobertson,  Esq.  of  Balgarvie,  on  heritable  security,  taken  to  a  trustee  for  the 
executors  of  Captain  Bobertson. 

A  process  of  multiplepoinding  was  brought  by  Mr.  Bobertson,  calling  the  tutors  of 
James  Alexander  Bobertson,  as  son  and  heir  of  Captain  Bobertson,  and  Sarah  Mary 
Emily  Bobertson,  his  only  daughter,  for  the  purpose  of  determining  whether  the 
heir  taking  the  heritable  estate  in  Scotland,  as  not  carried  by  the  will,  was  entitled  also 
to  his  share  of  the  personal  property  under  the  will,  or  whether  he  was  not  bound  to 
collate  the  heritage,  in  order  to  entitle  him  to  take  under  the  will. 

The  case  came  before  Lord  Craigie,  as  Ordinary,  and  the  opinion  of  the  Attorney- 
General  and  Sir  Samuel  Bomilly  being  taken  respectively  by  the  parties,  they  agreed 
that  the  testator  had  no  intention,  by  his  will,  to  devise  his  estate  in  Scotland ;  that,  by 
the  law  of  England,  it  was  not  affected  by  the  will ;  and  that  the  heir  was  entitled  to 
the  heritable  estate,  and  also  to  his  share  of  the  moveables  under  the  will. 

[93]  The  Lord  Ordinary,  in  appointing  the  case  to  be  stated  in  memorials  to  the  Court, 
gave  the  following  note :  "  It  appears  to  the  Lord  Ordinary,  that  the  question  here  is  to 
be  decided  according  to  the  law  of  England,  and,  as  this  has  been  distinctly  given  in 
the  opinion  of  the  learned  counsel  to  whom  the  parties  have  applied  for  advice,  the 
liord  Ordinary  would  not  have  hesitated  to  pronounce  an  interlocutor  in  favour  of  the 
competitor,  Mr.  Alexander  Bobertson ;  but  as  the  parties  are  both  under  age,  it  may  be 
thought  desirable  to  have  the  opinion  of  the  Cuurt,  with  as  little  expence  as  possible, 
and  therefore  the  Lord  Ordinary  has  at  once  transmitted  the  case  to  the  Inner-House 
for  decision.'' 

The  Court  (16th  June  1815)  ordered  additional  informations. 

Pleaded  for  the  heir  and  his  tutors, — It  is  unnecessary  to  argue  the  preliminary 
question.  Whether  the  Scotch  heritage  is  effectually  carried  by  the  will,  as  it  is  triti 
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iuris,  that  it  cannot  be  carried  by  an  English  or  Indian  will,  not  made  agreeably  to  the 
formalities  of  the  law  of  Scotland,  either  as  to  the  words  of  the  conyeyance,  or  the  test- 
ing of  the  deed ;  Boss's  Trustees  against  Ross,  4th  July  1809. 

As  to  the  question,  Whether  the  words  of  the  will  discover  a  clear  intention  of 
conveying  the  heritage  f — the  will  commences  with  bequests  of  sums  of  money,  contem- 
plating thereby  only  moveable  property ;  and  in  bequeathing  the  residue,  there  is  no 
evidence  that  he  changed  the  nature  of  what  he  contemplated,  but  the  contrary,  as  he 
does  not  mention  heritable  property,  nor  provide  for  the  sale,  nor  any  disposal  of  it, 
suited  to  its  nature.  If  there  were  grounds  for  adopting  the  view,  that  Captain  Robert- 
son must  have  considered  the  heritage  as  sold,  which  could  not  be  the  case,  as  he  had 
given  no  positive  orders  to  sell  the  house,  and  he  had  other  heritable  property,  still  it 
would  be  fatal  to  the  claim  of  the  other  party,  as,  in  this  view,  he  could  never  have 
intended  to  convey  any  heritable  property  in  Scotland.  The  will  is  an  English  will,  and 
must  be  subject  to  the  interpretation  of  the  law  of  England,  and  that  interpretation  is 
proved  by  the  opinion  of  English  counsel. 

On  the  supposition  that  the  will  did  intend  to  carry  the  herit^e,  though  not  capable 
of  doing  it  by  the  law  of  Scotland,  it  is  entirely  a  question  of  English  law.  Whether  the 
heir  must  repudiate  the  will  as  to  the  moveable  succession,  if  he  takes  the  heritage  ? 
Moveable  succession  foUows  the  law  of  the  domicile,  and  the  will  must  be  interpreted 
by  the  law  of  England,  both  as  to  testate  and  intestate  succession.  There  is  the  dear 
opinion  of  English  counsel,  that  there  is  no  doctrine  in  the  law  of  England  to  exclude 
the  heir  from  claiming  the  executry,  although  he  takes  the  heritage.  The  law  of 
England  being  the  rule,  the  Scotch  law  of  approbate  and  reprobate  is  out  of  the  question. 
The  only  point  of  Scotch  law  at  all  material  is,  that  the  wiU  was  not  valid  [M]  as  a 
bequest  of  heritage.  If  the  case  had  been  tried  in  England,  and  decided  in  favour  of 
the  heir,  that  decree  could  not  have  been  rescinded  here,  and  as  little  can  the  case  be 
decided  here,  in  opposition  to  what  the  decree  must  have  been  in  England. 

Pleaded  for  the  daughter  and  her  tutor  ad  litem^ — The  will  is  evidently  a  settlement 
of  the  testator's  whole  affairs,  both  in  Scotland  and  England ;  and  it  is  improbable,  in 
such  a  settlement,  that  the  testator  should  intend  to  omit  the  chief  part  of  his  estate  in 
Scotland,  without  taking  any  notice  of  having  done  so.  The  substitution  to  his  sister 
was  not  meant  to  be  broader  than  the  original  bequest ;  and  it  is  in  vain  to  argue,  that 
when  a  person  bequeaths  the  uihcle  of  his  property,  of  whatsoever  rkoiure^  these  words 
can  be  limited,  by  conjecture  or  presumption,  to  one  part  of  the  estate,  vhi  verba  mni 
data  non  est  locus  interpretationi.  The  testator  had  reason  to  suppose  the  house  was 
sold,  and  though  the  will  is  not  sufficient  to  pass  the  heritage  directly^  it  is  sufficient  to 
pass  it  indirectly. 

Supposing  the  will  intended  to  convey  the  heritage,  it  is  quite  dear,  that  if  this 
were  wholly  a  Scotch  succession,  the  doctrine  of  approbate  and  reprobate  would  apply. 
The  question  in  this  country,  and  in  this  Gourt»  regards  the  heritage ;  there  is  no  other 
question ;  the  personal  funds  are  not  under  the  jurisdiction  of  the  Court  The  heir 
must  apply  to  the  courts  of  the  country  where  the  heritage  is  situated,  to  obtain  posses- 
sion ;  and  on  applying  for  the  aid  of  the  law,  is  met  by  the  exception,  that  he  has  already 
availed  himself  of  the  deed  in  one  point,  and  he  must  also  adopt  it  where  it  is  unfavour- 
able; Cunningham  against  Gainer,  17th  January  1758;  Gibson  against  Macbain,  20th 
June  1786.  Even  by  the  English  law,  the  doctrine  of  approbana  non  reprobo  would 
apply,  as  it  is  only  where  the  devise  of  land  is  null  by  the  statute  of  frauds,  29th  Car. 
II.  ch.  iii.  II.  Blackstoney  376,  that  there  is  no  room  for  this  principle  ;  the  same  as  in 
Scotland,  where  the  deed  is  null  and  void,  as  where  a  minor  executes  a  settlement  of 
his  moveable  property  containing  a  disposition  of  his  heritage.  But  though  a  con- 
veyance of  heritable  property  be  null  as  a  direct  conveyance,  it  is  by  no  means  null 
as  an  expression  of  the  will  of  the  testator,  and  imposing  a  Jidei  commissum  upon  a 
person  taking  benefit  by  it ;  Cranstoun  against  Brown,  II.  Stair,  287.  The  will  here  is 
probative,  though  it  wants  the  voces  signatce  necessary  for  the  direct  conveyance  of 
heritage,  and  that  circumstance  forms  the  distinction  between  it  and  an  English  will 
containing  a  devise  of  real  property,  but  null  under  the  statute  of  frauds,  to  which  the 
doctrine  of  approbans  non  reprobo  would  not  apply. 

The  case  was  advised,  1st  December  1815. 

Lord  Olerdee, — I  confess  it  appears  very  clear  to  me,  that  the  heir  falls  to  be  preferred. 
Before  the  question  of  approbate  and  reprobate  occurs,  you  must  see  that  the  testator 
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really  meant  to  convey  the  heritage.  In  the  cases  quoted,  there  was  a  dis-  [96]  -tinct 
oonTeyance,  though  in  an  inhabile  mode.  In  this  case  we  have  a  deed  to  be  sure,  but 
we  must  see  whether  it  affects  heritage,  or  only  moveables.  If  only  the  last,  there  is 
no  room  for  approbate  and  reprobate.  Both  of  the  opinions  of  counsel  are  express  that 
the  will  does  not  a£fect»  and  was  not  meant  to  afifect  more  than  moveables,  and  are  we  to 
set  up  our  opinions  as  to  what  was  meant  to  be  conveyed  by  the  will  against  these 
opinions  %  Suppose  the  case  had  been,  that  the  heir  had  taken  up  the  heritage  in  Scot- 
laud,  and  had  gone  to  England  to  daim  the  moveables  there,  and  they  had  said,  you  are 
excluded  by  taking  the  heritage  in  Scotland,  he  would  be  entitled  to  say,  this  was  a 
deed  not  affecting  heritable  estate,  and  the  same  must  be  the  case  here. 

Lord  Robertson, — ^The  opinion  I  have  formed  does  not  coincide  with  that  now 
expressed.  Although  the  will  was  executed  in  India,  subject  to  the  law  of  England, 
still  that  does  not,  in  my  apprehension,  make  any  difference  in  the  case,  because  there 
are  no  rules  in  that  law,  in  the  interpretation  of  wills,  different  from  what  we  adopt 
The  only  rule  in  all  countries  is  to  get  at  the  intention  of  the  testator.  In  endeavour- 
ing to  discover  the  intention  of  the  testator,  whether  his  property  be  heritable  or  move- 
able, there  is  always  a  presumption  when  a  latter  will  is  made,  that  he  means  to  dispose 
of  die  whole.  But,  on  attending  to  the  particular  clauses  of  the  will,  there  appears  an 
important  point  not  noticed  in  the  papers.  There  is,  in  the  first  place,  a  provision  for 
his  wife^ — such  interest  as  may  accrue  from  a  certain  sum  of  sicca  rupees.  When 
he  made  this  provision,  he  evidently  had  in  view  his  funds  in  India.  But  what  are 
the  terms  of  the  will  in  the  subsequent  parts,  as  to  the  division  amongst  his  children  1 
He  does  not  confine  himself  to  the  funds  in  India ;  but^  in  broad  and  general  terms, 
bequeaths  his  whole  property,  either  in  India  or  Europe.  It  is  impossible  for  me  not 
to  entertain  a  conviction,  that  he  had  the  whole  of  his  fortune  in  view  at  the  time,  in 
whatever  shape  it  might  be  invested.  It  is  no  doubt  true,  that  he  directs  the  whole  to 
be  invested  in  (Government  securities,  and  the  interest  to  be  applied,  and  it  is  said 
there  is  no  mention  of  rents;  from  which  it  is  supposed,  that  no  rents  of  heritable 
property  were  in  view.  But  I  do  not  consider  this  conclusion  to  counterbalance  the 
circumstances  I  have  mentioned.  After  the  investment  should  be  made  in  Government 
securities^  he  naturally  saw  the  interest  thence  arising ;  and  it  was  with  this  view  that 
he  spoke  only  of  interest,  and  not  of  the  rents  immediately  to  be  converted  into 
Gfovemment  securities.  Holding,  then,  that  it  was  his  intention  to  divide  the  whole 
property  between  his  son  and  daughter,  it  appears  quite  impossible  to  give  the  son 
exclusively  the  value  of  the  heritable  property  in  Scotland.  The  will  being  testa- 
mentary, is  certainly  not  sufficient  to  enable  a  person  to  make  up  a  title  to  the  heritable 
property ;  but  in  considering  the  claims  of  the  parties  from  the  intentions  of  [96]  the 
testator,  we  must  consider  the  whole  property  as  in  one  mass,  and  to  be  divided  in  the 
proportions  mentioned  in  the  will. 

Lord  Bannatyne. — I  agree  with  the  last  opinion.  There  are  two  questions  here, 
the  one  the  construction  of  the  will,  the  other  the  application  of  the  doctrine  of 
approbate  and  reprobate.  As  to  the  construction  of  the  will,  we  are  not  called  on  to 
attend  to  English  law.  That  is  a  general  question  to  which  the  laws  of  every  country 
apply.  I  am  satisfied  that  it  was  the  will  of  the  testator  to  direct  the  division  of  his 
whole  estate.  And  he  had  strong  reason  to  believe  that  he  had  no  real  estate,  as  he 
had  ordered  it  to  be  disposed  of.  That  being  the  case,  I  go  to  English  lawyers, 
whether  approbate  and  reprobate  will  apply.  It  appears  to  me,  from  the  opinions,  that, 
taking  the  construction  of  the  will  as  I. take  it,  they  would  have  thought  that  the 
person  could  not  take  the  heritable  estate  with  an  equal  share  of  the  moveables. 

Lord  Justice-Clerk. — My  opinion  differs  from  the  two  last  delivered.  The  first 
inquiry  is,  what  kind  of  will  this  is  %  It  is  made  by  a  person  subject  to  the  law  of 
England,  and  it  must  be  considered  according  to  the  law  of  England.  I  do  not  think 
myself  entitled  to  apply  to  the  construction  of  an  English  will  rules  applicable  to  the 
law  of  Scotland.  I  must  look  at  what  is  the  interpretation  of  the  law  of  England, 
according  to  the  opinions  of  persons  capable  of  giving  it.  The  opinions  do  not  doubt 
that  it  is  an  English  will  j  and  they  say,  looking  at  it  as  an  English  will,  they  are  clear 
that,  so  far  from  carrying,  it  does  not  even  affect  any  thing  but  moveables.  Suppose 
I  were  entitled  to  say,  tiiat  I  think  that,  according  to  the  Scotch  interpretation,  he 
meant  to  include  every  thing,  still,  according  to  the  principle  I  have  stated,  I  am  pre- 
cluded from  holding  any  such  opinion,  because  the  opinions  of  English  counsel  say 


22  J.  A.  ROBERTSON,  Ac.  &  S.  M.  E.  ROBERTSOK,  &o.  COMPETING.   F.C.  m«,  M.B.  V. 

quite  the  contraiy.  The  question  then  is,  in  what  way  is  the  estate  to  be  distributed 
according  to  the  law  of  England  ?  and  the  opinions  say,  the  heir  is  entitled  to  take  the 
heritage,  and  also  his  share  of  the  moveables.  I  am  not  entitled  to  engraft  notions  of 
the  law  of  Scotland  on  the  law  of  England.  The  cases  quoted  do  not  apply,  because,  in 
them,  there  was  a  manifest  intention  to  convey  the  heritage. 

The  Court  being  equally  divided,  the  case  was  again  put  up  for  advising. 

Lord  Graigie  said, — I  had  an  opportunity  of  considering  this  case  formerly  as 
Ordinary,  and  it  appeared  to  me  not  to  be  attended  with  difficulty ;  and  unless,  from 
the  respect  due  to  the  opinions  of  my  brethren,  I  should  think  so  stiU.     We  are  all 
agreed,  that  in  the  case  of  intestate  succession,  the  law  of  England  must  be  the  rule. 
If  there  had  been  no  settlement,  it  is  clear  that  the  son  would  have  taken,  by  the 
English  law,  his  share  of  the  moveables  without  collating.     But  there  has  been  a  settle- 
ment ;  and  it  [97]  appears  to  me,  that  the  same  rule  ought  to  be  observed.     The  heir, 
by  the  law  of  the  domicil  as  to  intestate  succession,  is  entitled  to  take  the  heritable 
estate.     It  has  been  maintained  by  one  of  the  parties,  but  I  don't  think  it  is  wel 
founded,  that  the  heir  can  only  take  the  heritable  estate  mirma  what  is  taken  by  the 
will,  and  that  he  is  precluded  from  the  succession  of  the  personal  estate,  unless  on 
giving  up  the  heritage.     But  the  question  must  be  decided  by  the  law  of  England. 
The  natural  course  would  be  to  go  to  the  Courts  in  the  East  Indies,  and  the  heir  would 
get  a  decision  as  in  the  opinions  produced  in  the  case.     And  though  it  is  necessary  to 
come  here  for  a  decision,  we  must  follow  the  same  course  as  in  the  Courts  of  India,  by 
the  law  of  England :  That  appears  to  me  the  proper  rule,  and  it  would  be  attended  with 
bad  consequences  to  adopt  any  other.     For,  suppose  the  deceased  bad  left  property  in 
different  countries,  a  man's  will  might  be  decided  in  ten  different  ways ;  and  it  was  with 
a  view  to  avoid  this,  that  the  Courts  of  England  and  Scotland  have  agreed  to  hold  the 
law  in  intestate  succession  as  the  rule  of  decision.   .  I  am  for  following  that  rule ;  and  it 
appears  to  me,  that  the  heir  may  take  the  personcd  estate  without  communicating  the 
heritage  or  the  price  of  it,  if  it  has  been  sold. 

The  Court  (16th  February  1816)  found,  "That  Sarah  Emily  Robertson  is  not 
entitled  to  claim  any  share  of  the  heritage  left  by  her  father ;  and  that  James  Alexander 
Eobertson,  the  only  son  of  Captain  Robertson,  is  entitled  to  the  whole  thereof  as  his 
heir,  without  being  obliged  to  repudiate  the  share  of  the  personal  estate  bequeathed  to 
him  by  his  father's  will." 

[Ct  Lady  Ramsay  v.  Cowan^  US.  987.] 


No.  36.  F.C.  N.S.  Y.  98.     16  Feb.  1816.     2nd  Div. 

Ebenezer  Goldie,  Pursuer. 
Alexander  West  Hamilton,  Esq.,  Defender. 

Dedinahire. — Found,  that  it  is  not  a  ground  of  declinature,  that  the  defender's  wife  is 
the  sister  of  the  Judge's  wife. 

At  advising  this  cause,  which  was  an  ordinary  personal  claim  against  the  defender, 
and  which  had  stood  over  for  reconsideration,  in  consequence  of  the  Coart  having  been 
equally  divided,  the  Lord  Justice-Clerk  observed,  That,  the  sister  of  his  wife  having 
been  married  to  the  defender  since  the  cause  was  last  before  the  Court,  he  declined 
judging  in  the  cause ;  and  his  Lordship  left  the  chair. 

The  Court  upon  considering  the  terms  of  the  Act  1681,  c.  13,  and  former  pre- 
cedents ;  case  reported  in  Hare,  Probation,  No.  536,  and  in  Morison^  p.  3420 ;  Act  of 
Sederunt,  28th  June  1787 ;  were  of  opinion,  that  this  relation  was  affinitas  afjinitaiisy 
and  not  within  the  provisions  of  the  Act,  the  action  being  directly  and  solely  against 
Mr.  Hamilton.  But  their  Lordships  observed,  that  the  case  would  have  been  otherwise, 
if  Mrs.  Hamilton  had  had  a  direct  interest  in  the  suit ;  e.g,  if  this  had  been  an  action 
for  evicting  from  Mr.  Hamilton  lands  in  which  his  lady  was  secured  in  a  liferent,  or 
the  like. 

* 

They  therefore  "  Find,  that  there  is  no  affinity  between  the  Lord  Justice-Clerk  and 
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the  defender,  and  that  the  circumstance  stated  by  his  Lordship  affords  no  ground  of 
dedinatnre,  and  ordain  this  deliverauce  to  be  inserted  in  the  Book  of  Sederunt  of  this 
Division  of  the  Court." 

No.  37.  F.C.  N.S.  V.  99.     20  Feb.  1816.     1st  Div. 

Fergusson,  Pursuer. 

EoBEBTSON,  Defender. 
Adjudication. 

It  was  pleaded,  in  bar  of  an  ac^judicatiou,  that  the  bill  of  exchange  constituting  the 
pursuer's  debt,  had  not  been  protested  nor  registered,  and  that  it  coald  not  be  the 
ground  of  a  first  adjudication.  The  Court  repelled  the  objection  to  the  diligence,  and 
found,  that  the  bill  pursued  on  was  sufficient  per  se  to  found  a  process  of  adjudication. 

(This  case  was  decided  upon  report  of  the  Lord  Ordinary  on  the  summons  and 
defences.) 

No.  38.  F.C.  N.S.  V.  99.     20  Feb.  1816.     1st  Div.— Lord  AUoway. 

EfflND,  Pursuer. — Cuninghame. 

Mackenzie,  Defender. — Forbes. 

Cautioner — Proof. — A  verbal  cautionary  obligation  for  the  price  of  grain,  interposed  in 
ipao  aetUf  is  probable  jproid  dejure, 

Bhind  offered  to  prove,  j^rot^  dejure,  that  two  men,  named  Macbean,  had,  by  verbal 
contract^  bought  from  him  a  quantity  of  barley,  and  that  Mackenzie,  at  the  time  of  the 
bargain,  had  verbally  become  cautioner  for  the  price.  Answered  for  Mackenzie, — A 
cautionary  obligation  is  a  literarum  obligatio,  and  [100]  can  only  be  proved  by  writ  or 
oath  of  the  cautioner.  Belied, — When  the  cautionary  obligation  has  been  interposed 
at  the  time  of  the  sale,  and  is  an  incident  to  it,  a  proof  proiU  de  jure  is  competent ; 
Thomas  Bell,  petitioner,  13th  November  1812,  Fac,  (Ml.  And  so  the  Court  found 
(20th  February  1816).  

No.  41.  F.C.  N.S.  V.  102.     27  Feb.  1816.     Ist  Div.— Lord  Balmuto. 

William  Young  and  Company,  Pursuers. — Cuningfiame. 
The  Commissioners  of  Excise,  Defenders. — Home. 

Proof. — Found,  that  a  public  officer  is  not  bound  to  produce  copies  of  official  communi- 
cations made  by  him  to  his  superiors,  in  order  to  afford  evidence  in  a  cause  depending 
between  private  parties. 

Young  and  Company  were  prosecuted  by  Leven,  in  an  action  of  damages,  upon  the 
gioand  that  he  had  been  dismissed  from  an  office  held  by  him  under  the  Boaid  of 
Excise,  in  consequence  of  false  accusations  made  against  him  by  them  to  the  Board. 
They  pleaded  in  defence.  That  Mr.  Leven's  dismissal  was  not  owing  to  the  information 
given  by  them,  but  to  a  communication  which  the  Board  of  Excise  had  made  to  the 
Lords  of  the  Treasury,  in  consequence  of  irregularities  in  Mr.  Leven's  conduct, 
discovered  by  an  investigation  made  by  the  officers  of  the  Board ;  and  to  prove  this, 
Toung  and  Company  wished  to  compel  the  Board  to  produce  the  minutes  of  the 
investigation,  and  the  copies  of  communications  made  by  them  regarding  Mr.  Leven,  to 
the  Lords  of  the  Treasury. 

[103}  The  Lords  found,  by  a  majority,  that  the  Commissioners  of  Excise  were  not 
bound  to  produce  these  official  ^  documents. 

[Cf.  Toung  v.  Leven,  1  Sh.  App.  179;  5  S.RR.  (H.L.)  38.] 

^  In  the  case  of  Leven  against  the  Board  of  Excise,  March  8,  1814,  the  papers  called 
for  were  letters  written  to  the  Board  by  a  private  individual,  the  defender  in  the  cause. 
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No.  42.  F.C.  N.S.  V.  103.    29  Feb.  1816.     1st  Div.— Lord  GiUies. 

Heritors  and  Kirk-Session  and  Minister  of  the  Parish  of  Cargill, 

Pursuers. — Keay  et  Htdherford. 

Tasker  and  Others,  Defenders. — Macdonaid. 

Poor. — A  departure  from  the  mode  of  assessment  for  poor's  rates  under  Act  1663,  c.  16, 
corrected  by  the  Court. 

A  minister  in  his  clerical  character  is  not  liable  to  be  assessed  for  poor's  rates. 

By  statute  1663,  c.  16,  the  assessment  for  the  maintenance  of  the  poor  is  ordained 
to  be  paid,  one-half  by  the  heritors  of  the  parish,  and  "  the  other  half  thereof  to  be  laid 
upon  the  tenants  and  possessors,  according  to  their  means  and  substance."  The  heritors 
of  the  parish  of  Cargill,  in  levying  the  half  laid  upon  the  tenants  and  possessors,  had 
adopted  the  rule  of  assessing  a  fixed  percentage  of  the  rent  upon  all  tenants  paying  a 
rent  above  L.20  sterling;  but  on  tenants  and  cottars  under  that  rent,  a  sum  was  levied 
according  to  their  means  and  substance.  The  legality  of  this  rule  became  the  subject  of 
discussion  before  the  Court,  and  their  Lordships,  considering  that  it  was  not  sanctioned 
by  the  statutes  regulating  the  assessment  for  poor's  rates,  allowed  a  summons  of 
declarator  to  be  repeated  in  the  process,  containing  the  proper  conclusion  towards  settle- 
ment of  the  rate  of  assessment  on  the  tenants,  possessors,  and  householders,  for  the 
future.  On  the  declarator  being  brought,  the  Court  pronounced  this  interlocutor 
(February  29,  1816) :  "Find,  with  respect  to  that  half  of  the  assessment  of  poor's  rate 
which  is  payable  by  the  tenants,  possessors,  and  householders,  that  the  same  ought  to  be 
laid  on  according  to  one  rule  for  the  [104]  whole  descriptions  of  persons  liable  therein, 
whether  tenants,  householders,  or  possessors,  and  that  the  lawful  rule  of  such  assessment 
is  according  to  their  means  and  substance  of  every  description  within  the  parish ;  ordain 
the  said  assessment  to  be  made  and  proportioned  according  to  the  said  rule  in  all  time  to 
come,  and  decern  and  declare  accordingly." 

In  the  course  of  these  proceedings  the  point  occurred.  Whether  the  clergyman  of  the 
parish  was  liable  to  be  assessed  for  poor  rates?  43d  Eliz.  c.  2;  1579,  c  74;  1663,  c. 
16;  1672,  c.  18;  Scott  against  Fraser,  1773;  Parish  of  Inveresk,  28th  May  1794; 
Parish  of  Canongate,  1816.  The  Lord  Ordinary  found,  that  the  minister  is  liable  to  be 
assessed  along  with  the  other  inhabitants  of  the  parish,  according  to  his  means  and 
substance  (November  29,  1815) ;  but  the  Court,  upon  advising  petition  and  answers, 
thought  it  impossible  to  consider  the  minister  as  included  in  these  statutes ;  observing 
that  he  is,  qua  minister,  neither  an  heritor,  a  tenant,  nor  a  possessor.  Their  Lordships 
altered  (29th  February  1816). 

[Cf.  Forbes  v.  Gibson,  13  D.  Sil,  passim;  Cowan  v.  Gordon,  6  M.  1020,  1023; 
Aberdour  v.  Roddick,  10  M.  222 ;  GUlanders  v.  Campbell,  12  R.  311.] 
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Executors  of  William,  Duke  of  Queknsberry,  and  John  Hyslop 

V.  Duke  of  Bugcleuch  and  Queensberry. 

Tailzie. — Under  an  entail,  prohibiting  **to  sell,  wadset,  or  dispone,"  and  "to  set 
tacks  or  rentals  for  any  longer  space  than  the  setter's  lifetime,  or  for  19  years,  and  that 
without  diminution  of  the  rental,  at  least  at  the  just  avail  for  the  time ; "  grassums  may 
be  taken  where  the  former  rent  is  not  diminished,  although  the  former  rent  may  not  be 
the  just  value  for  the  time. 

An  obligation  to  renew  the  tack  annually  during  the  heir's  lifetime,  will  not 
invalidate  a  tack  granted  for  19  years. 

[See  reversal  in  Case  of  Queensberry  Leases,  I.  Bligh,  339 ;  3  S.RR  (H.L.)  466.] 
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No.  45.  F.C.  N.S.  V.  111.     7  March  1816.     let  Div. 

Sedfeabn,  Pursuer. — Cranstoun,  J,  H.  Mackenzie,  Jameson. 

Sir  John  Maxwell  and  Others,  Defenders. — J.  A.  Murray,  Cwninghame. 

Member  of  Parliament — Superior  and  Vassal — Jvs  Accrescendu — Found,  that  where  a 
vassal  resigned,  into  the  hands  of  a  superior  iofeft  for  his  lifetime  with  powers  to 
receive  resignations,  and  into  the  hands  of  the  fiar  of  the  superiority,  ad  perpetuam 
remanentiam ;  that  resignation  consolidated  the  property  with  the  superiority, 
altihoiigh  the  fiar  of  the  superiority  was  not  inf ef t 

A  liferent  superior  heing  infeft,  and  the  fiar  superior  not,  a  feu  by  the  liferenter 
was  found  good  only  during  the  subsistence  of  his  liferent,  although  the  uninfeft  fiar 
consented  to  the  grant. 

Found,  that  an  infeftment  on  an  assignation  to  the  precept  in  a  Grown  charter, 
conveyed  by  a  trostee  to  his  constituent,  did  not  accresce  so  as  to  validate  a  previous 
feu  by  a  liferent  superior,  consented  to  by  the  trustee,  the  fiar  superior  uninfeft 

Found,  that  a  freehold  qualification  could  not  be  constituted  by  a  conveyance  of 
superiority  only,  where  there  was  not  a  proper  feudal  separation  of  the  dominium  utUe 
from  the  dominium  directum. 

The  estate  of  Walkinshaw  belonged  in  superiority  to  Miss  Lillias  Campbell,  and  in 
property  to  James  Walkinshaw.  Mr.  Walkinshaw  disponed  Wester  Walkinshaw  and 
half  of  Easter  Walkinshaw  to  Dr.  William  Miller,  who  took  infeftment  Dr.  Miller 
died,  and  was  succeeded  by  Alexander  Miller,  who  expede  a  general  service  as  his  heir. 
Walkinshaw  disponed  the  other  half  of  Easter  Walkinshaw  to  Maxwell  of  Southbar, 
who  took  infeftment,  and  then  disponed  to  Alexander  Miller,  who  also  took  infeftment 
Mias  Campbell,  the  superior,  granted  to  Alexander  Miller  a  disposition  of  the  whole 
superiority,  with  procuratory  and  precept 

While  Miller  held  these  titles,  he  granted  a  disposition  of  the  property  and 
superiority,  to  the  trustees  of  Mr.  Day  Hort  Macdowall,  and  failing  them,  to  Mr.  Day 
Hort  Macdowall  himself. 

With  r^aid  to  the  superiority,  this  disposition  contained  an  assignation  to  the 
procuratory  yet  unexecuted,  granted  by  Miss  Campbell  to  Alexander  Miller. 

With  regard  to  the  property,  the  disposition  contained  the  following  clause :  *'  And 
in  respect  that  a  proper  feudal  title  to  the  dominium  utile^  or  right  of  property  of  the 
said  lands  of  Wester  Walkinshaw,  and  of  the  said  first  mentioned  half  of  the  lands  of 
Easter  Walkinshaw,  is  not  yet  complete  by  [112]  infeftment  thereof  in  my  person,  as 
heir  to  Dr.  William  Miller,  my  unde,  therefore,  I  oblige  me  and  my  foresaids,  upon 
our  own  expence,  to  procure  and  obtain  a  right  and  title  to  the  property  of  these  lands 
established  in  our  persons  by  precept  of  clare  constaty  for  entering  me  as  heir  of  the 
said  William  Miller,  and  thereafter  to  resign  the  same  in  the  hands  and  in  favour  of  the 
said  trosteee,  or  their  disponees,  or  in  the  hands  of  the  said  Day  Hort  Macdowall  and 
his  foresaids,  ad  perpetuam  remanentiam^  to  the  effect  that  the  said  right  of  property 
may  be  consolidated  with  the  right  of  superiority,  which,  in  virtue  of  these  presents,  are 
also  vested  from  henceforth  in  their  persons,  and  that  betwixt  and  the  term  of  Whit- 
sunday next ;  the  said  trustees  being  always  obliged  to  grant  the  said  precept  of  dare 
eomtat  to  me  gratisj  and  without  any  composition  for  my  entry,  the  expence  of  the 
writings  only  to  be  paid  by  me." 

The  trustees  expede  a  Crown  charter  of  the  superiority  in  favour  of  themselves,  upon 
the  unexecuted  procuratory  in  Miss  Campbell's  disposition  to  Miller,  and  his  conveyance 
thereof  to  them,  but  they  took  no  infeftment  upon  this  charter.  They  then  granted  a 
disposition  of  the  superiority  to  William  Bell,  in  liferent  use  allenarly,  and  assigned  to 
him  the  unexecuted  precept  in  the  Crown  charter  in  their  favour.  This  liferent  dis- 
position was  framed  with  special  powers  to  Mr.  Bell  to  enter  vassals,  grant  precepts  of 
dcere  eondat^  charters  of  resignation  or  confirmation,  and  other  writs  necessary  for 
investing  them  in  the  dominium  utile  ;  and  also  to  receive  resignations  ad  remanentiam^ 
for  divesting  vassals  of  their  right  of  property,  and  consolidating  the  same  with  their 
right  of  superiority  in  his  person. 

In  virtue  of  this  disposition  and  of  the  precept  in  the  trustees'  Crown  charter  thereby 
conveyed,  Mr.  Bell  was  duly  infeft 
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The  liferent  right  of  superiority  was  thus  vested  in  Mr.  Bell,  but  the  fee  of 
the  superiority  was  not  vested  in  the  trustees,  who  had  not  taken  infeftment. 

Mr.  Bell  next  took  measures  intended  to  complete  Alexander  Miller's  right  to  the 
property.  He  granted  a  charter  of  confirmation,  with  consent  of  the  trustees,  in  favour 
of  Alexander  Miller,  of  his  base  infeftment,  in  the  lands  acquired  from  Maxwell  of 
Southbar ;  and  a  charter  of  confirmation  and  precept  of  dare  canetcUt  as  to  the  lands  to 
which  he  had  succeeded  as  heir  to  his  uncle.     Mr.  Miller  took  infeftment. 

Mr.  Miller's  title  to  the  property  of  the  whole  lands  being  in  this  way  supposed  to 
be  completed,  they  were  resigned  "  in  the  hands  and  in  favour  of  the  said  William  Bell, 
superior,  for  his  lifetime,  and  in  the  hands  and  in  favour  of  the  said  trustees  for  Day 
Hort  Macdowall,  who  are  in  the  fee  of  the  said  superiority  ad  perpetuam  remanentiam^ 
to  the  effect  that  the  right  of  property  of  the  said  lands  and  others  which  was  in  the 
person  of  him  the  said  Alexander  Miller,  may  be  consolidated  with  the  right  of 
superiority  of  the  said  lands,  which  is  in  the  person  of  the  said  William  Bell  for  his 
lifetime,  and  which  is  or  [113]  shall  be  in  the  persons  of  the  said  trustees  and  their 
survivors  or  survivor,  or  in  the  persons  of  their  assignees  and  disponees  in  fee,  after  the 
decease  of  the  said  William  Bell;  and  that  the  said  right  of  property  may  remain 
conjoined  vrith  the  said  right  of  superiority,  and  be  inseparate  therefrom  in  all  time 
coming."  Mr.  Bell  then,  with  consent  of  the  trustees,  granted  a  feu-disposition  in 
favour  of  Mr.  Macdowall  of  the  whole  lands;  and  Mr.  Macdowall  was  infeft  The 
trustees  next  executed  a  disposition  in  favour  of  Mr.  Macdowall  of  the  fee  of  the 
superiority  of  the  lands,  and  conveyed  to  him  the  unexecuted  precept  in  their  Crown 
charter,  under  the  burden  of  the  liferent  disposition  and  seisin  to  Mr.  Bell.  Mr. 
Macdowall  took  infeftment,  in  virtue  of  this  disposition  and  precept. 

Mr.  Macdowall  afterwards  executed  a  trust-disposition  and  settlement  of  the  whole 
estate,  in  favour  of  another  set  of  trustees,  for  the  purposes  therein  mentioned.  Upon 
his  death  these  new  trustees  obtained  a  Crown  charter  upon  the  procuratory  in  their 
trust-disposition. 

Sometime  after,  these  trustees  sold  the  lands,  property,  and  superiority,  to  Mr. 
Alexander  and  Mr.  Redfeam,  and  granted  a  disposition  containing  an  assignation  to  the 
unexecuted  precept  in  the  Crown  charter  in  their  favour,  and  to  the  unexecuted  precept 
in  Mr.  Macdowall's  trust-deed. 

Mr.  Alexander  disponed  his  pro  indiviso  right  of  the  superiority  in  favour  of  Mr. 
Bedfearn,  and  assigned  the  Crown  charter  so  far  as  regarded  the  same ;  the  right  to  the 
dominium  viile  remaining  in  him  and  Mr.  Bedfeam  jointly.  Mr.  Eedfeam  took 
infeftment,  in  virtue  of  the  precept  in  the  trustees'  charter  and  the  two  conveyances. 

Upon  these  titles  Mr.  Redfeam  claimed  to  be  enrolled  as  a  freeholder  of  the  county 
of  Renfrew,  when  Sir  John  Maxwell  and  others  objected,  inter  aliOy  that  upon  the 
authority  of  the  case  of  Baron  Norton,  6th  July  1813,  there  was  no  conveyance  in 
favour  of  the  claimant  of  such  an  estate  as  afiforded  a  valid  freehold  qualification  by  the 
law  of  Scotland ;  there  being  no  valid  separation  of  the  superiority  from  the  property. 
The  meeting,  by  a  majority,  sustained  the  objections,  and  refused  to  admit  Mr.  Redfeam 
to  the  roll.  Mr.  Redfearn  complained  to  the  Court  of  Session,  and  argued^  There  was 
unquestionably  a  consolidation  of  superiority  with  the  property  when  ^Oller  resigned  in 
favour  of  Bell  the  superior  in  liferent,  and  of  the  trustees,  the  superior  in  fee.  But  a 
separation  certainly  would  have  been  effected  had  the  trustees  been  infeft,  and,  along 
with  Bell,  had  disponed  the  lands  to  Mr.  D.  H.  Macdowall,  to  be  held  of  them  in  their 
respective  characters  of  liferent  and  fee-superiors.  Now,  the  feu  was  granted  by  Mr. 
Bell,  with  consent  of  the  tmstees,  to  Mr.  Macdowall,  and  their  consent  was  equid  to  a 
direct  disposition ;  Oraig^  1.  iii.  dieg.  1.  s.  20,  p.  442 ;  Stair^  b.  ii.  tit.  ii.  s.  3 ;  Bankton^ 
Vol.  I.  581 ;  Vol.  III.  102.  Erskine,  b.  ii.  tit.  iii.  s.  21,  states  the  same  opinion  with 
Stair,  and  though  he  does  qualify  it  with  a  doubt  [114]  whether  the  consent  does  not 
create  only  a  personal  obligation  to  convey,  yet  this  is  a  doubt  which  appears  quite 
unfounded;  Buchan  against  Cockburn,  14th  July,  and  11th  December,  1739,  KUker- 
rarCs  Decisions.  The  objection  of  the  trustees  not  having  been  infeft  is  removed  by  the 
after  infeftment  of  Mr.  Macdowall,  which  accreseed  to  and  validated  the  feu  consented 
to  by  them.  The  cases  brought  in  opposition  to  this  doctrine  are  materially  different  in 
point  of  fact.  The  case  of  Brown  against  Smith,  20th  June  1676,  was  that  of  a 
singular  successor  taking  infeftment,  and  then  denying  that  his  infeftment  validated  a 
right  granted  by  the  immediate  disponee.    And«  in  the  case  of  Baron  Norton,  th« 
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sabseqnent  infeftment  was  taken  by  a  singular  successor  of  the  granter  of  the  feu, 
whom  acts  eonld  not  be  found  to  be  those  of  the  granter.  But  here  Mr.  Macdowall 
took  a  conveyanoe  to  the  charter  from  his  own  trustees,  and  was  thereon  infeft. 

But  there  is  equally  a  separation  of  the  dominium  utile  from  the  dominium  directum^ 
should  Mr.  Macdowall's  infeftment  not  accresce,  and  the  trustees'  consent  be  regarded 
as  insufficient.  There  was  undoubtedly  a  subfeu  vested  in  James  Walkinshaw,  which 
came  into  the  person  of  Alexander  Miller.  But  if  the  doctrine  of  accrescion  is  held  not 
to  apply  to  the  present  question,  then  Alexander  Miller  never  was  in  titulo  to  resign ; 
nor  were  Bell  and  the  trustees  ever  in  titulo  to  accept  the  resignation.  Miller  was 
feudally  vested  in  the  dominium  utile  only  by  virtue  of  the  charters  of  confirmation 
granted  by  Mr.  Bell  with  consent  of  the  trustees.  Miller's  right  to  resign  must  rest, 
therefore,  on  the  power  of  Bell  and  the  trustees  to  grant  the  charters  of  confirmation. 
But  these  Bell  (being  merely  a  liferent  superior  by  constitutiou)  could  not  of  himself 
grant ;  and  the  trustees  being  ex  hypothesi  but  disponees  uninfeft,  could  not  help  him  to 
do  80.  Mr.  Bell's  situation  is  not  improved  by  the  special  clause  in  the  liferent 
disposition  granted  to  him  by  the  trustees ;  for  if  the  doctrine  of  accrescion  be  rejected, 
the  trusteea  had  no  more  right  to  empower  Bell  as  their  mandatory  to  grant  these 
charterBy>  than  to  do  it  themselves. 

But  neither  had  Bell  nor  the  trustees  power  to  receive  this  resignation  ad  remanen* 
tiam.  The  trustees  were  uninfeft  with  regard  to  resignations  ad  remanentiam^  just  as 
much  as  with  regard  to  granting  feus;  and,  if  not  aided  by  the  accrescion  of  Mr. 
Macdowall's  subsequent  infeftment,  could  as  little  receive  the  one  as  grant  the  other* 
Nor  could  Mr.  Bell  have  a  greater  power  as  mandatory  under  their  mandate.  But  it  is 
not  necessary  to  inquire  into  the  power  of  Bell,  since,  in  point  of  fact,  the  resignation 
was  made  to  him  for  his  liferent,  whilst  the  fee  was  resigned  in  the  hands  of  the 
trustees,  and  of  the  trustees  only,  that  is,  into  the  hands  of  a  party  who  had  no  more 
right  to  receive  it  than  any  other  person.  It  is  said,  no  doubt,  that  in  resignation  ad 
femanentiam^  or  in  mere  renunciation,  no  consent  by  the  superior  is  necessary,  and, 
consequently,  it  becomes  of  no  importance  whether  the  superior  was  infeft  or  not.  But 
whether  a  feu  can  be  extinguished  or  consolidated  by  resignation  or  by  mere  renuncia- 
tion, to  a  person  [116]  not  the  superior,  is  negatived  by  all  authorities ;  Lib.  iii.  dieg.  i. 
8.  6,  Oraig;  Idem,  s.  7,  s.  14,  s.  22 ;  Stair^  b.  ii.  t.  ii.  s.  1 ;  s.  3,  6,  11,  12 ;  Ersk,  b.  ii. 
tit  vii.  s.  19 ;  Mackenzie^  p.  128 ;  Balfour^  Kesig.  p.  168 ;  Kaim£8'8  Stat,  Law,  p.  319  ; 
Act  1669,  ch.  iii.  Eemark,  that  even  where  a  superior  has  acquired  right  to  the  feu,  still 
there  cannot  be  extinction  or  consolidation  without  resignation  ad  remanentiam  ;  Bald 
against  Buchanan,  8th  March  1786,  affirmed  on  appeal,  3d  April  1787 ;  Ross's  Lectures, 
p.  230.  And  can  it  be  imagined  tlxat  mere  resignation  or  renunciation  in  the  hands  of 
a  person  not  infeft  in  the  superiority,  can  have  any  greater  effect  ?  The  existence  of 
the  right  of  refuting  invito  superiore  in  the  vassal,  appears  to  be  extremely  doubtful ; 
Oraig,  b.  iii.  dieg.  i.  s.  9.     Indeed,  here  there  was  no  refusal,  nor  any  attempt  to  refute. 

In  shorty  if  Mr.  Macdowall's  infeftment  accresced,  the  subfeu  to  Mr.  Maicdowall  was 
good.  If  the  doctrine  of  accrescion  is  not  allowed  to  operate,  then  Miller's  resignation 
was  inept,  and  the  feus  vested  in  the  person  of  Walkinshaw  remain  unextinguished. 
Either  of  these  suppositions  is  decisive  of  the  case  in  favour  of  the  complainer. 

On  the  other  hand,  the  objectors  contended, — It  was  impossible  for  Mr.  Bell,  a  mere 
liferent  superior,  to  grant  a  feu  to  endure  longer  than  his  own  lifetime.  Neither  could 
the  exercise  of  an  excess  of  power  be  remedied  by  any  consent  on  the  part  of  the 
trustees.  This  want  of  power  was  not  supplied  by  the  accrescence  of  the  posterior 
infeftment  of '  Macdowall.  Consent  creates  merely  a  personal  obligation  upon  the 
consenter,  but  does  not  constitute  ?iahili  modo  a  conveyance ;  Craig,  i.  iii.  dieg.  i.  s.  29, 
p.  442;  Dirleton's  Doubts  and  Stewards  Answers,  p.  52;  Ersk,  b.  iii.  tit.  ii.  s,  21.  Nor 
can  the  infeftment  by  Mr.  Macdowall  accresce  to  the  trustees,  and  validate  the  feu. 
For  on  what  principle  can  a  trustee  be  said  to  be  infeft,  because  his  constituent  takes  a 
subsequent  infeftment  1  Besides,  the  result  of  the  complainer's  arguments  resolves  into 
this,  tiliat^  in  virtue  of  Macdowall's  infeftment,  his  trustees  granted  a  subinfeudation  to 
himself.  But  no  person  can  separate  property  from  superiority  by  making  himself  his 
own  vateaL  The  subfeu  to  Mr.  Macdowall  then  flowing  a  non  domino,  there  has  becin 
no  valid  separation  of  the  property  from  the  superiority,  and  the  consolidation  effected 
by  the  resignation  to  Bell  remains.  On  the  other  point,  without  admitting  that  the 
powers  of  a  simple  liferenter  are  insufficient  to  entertain  resignation  ad  remanentiam^ 
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it  18  obyious  that  the  trustees  had  only  a  personal  right  under  the  Crovrn  charter, 
proceeding  upon  the  procuratory  conveyed  by  Miss  Campbell,  the  former  superior. 
They  disponed,  in  liferent,  that  personal  right  to  Mr.  Bell,  and  Bell's  right  became 
perfect  the  moment  of  the  infeftment.  But  if  his  title  was  good  to  the  liferent,  it  must 
have  been  equally  good  to  whatever  rights  were  taken  from  the  fee  of  the  superiority, 
and  attached  to  the  liferent  For  certainly  it  was  competent  for  the  trustees  [116]  to 
give  him  that  extention  of  powers.  The  special  power  conveyed  by  the  parties  having 
the  unlimited  right  of  disposal  of  the  CroWn  charter,  surely  gave  Mr.  Bell  a  title  equally 
extensive  with  the  powers  ever  deemed  competent  to  liferenters  most  favoured  by  law  ; 
Stair,  b.  ii.  tit.  vi.  &  11 ;  Ersk.  b.  iL  tit.  ix.  s.  42.  But^  even  had  the  special  power 
not  been  communicated,  there  appears,  upon  principle,  every  reason  why,  in  general,  a 
liferent  superior  ought  to  be  entitled  to  receive  resignations  ad  remanerUiam.  The 
chief  part  of  the  solemnity  is  the  consent  of  the  vassal  to  abandon  or  extinguish  the 
feu;  Ersk.  b.  ii.  tit.  viL  s.  19 ;  Bank.  YoL  II.  p.  158 ;  Stair,  b.  iL  tit  xi.  s.  1.  It  does 
not  seem  very  material,  provided  the  vassal  is  infeft,  whether  the  acknowledgment  of 
surrender  be  made  before  the  liferent  superior  or  the  fiar  superior.  At  the  same  time, 
perhaps,  on  principle,  resignation  to  the  liferent  superior  would  appear  most  proper  ; 
Founiainhdll,  Vol.  II.  p.  84,  Marquis  of  Douglas  against  Countess  of  Sutherland.  Upon 
strict  feudal  principles,  a  vassal  is  always  entitled  to  resign  ad  remanentiam.  There 
may  be  an  equitable  objection  arising  from  the  feu-contract ;  but,  in  the  present  case, 
no  equitable  objection  of  that  kind  has  any  existence.  Many  of  the  complainer's 
quotations  obviously  apply  only  to  resignations  in  favorem.  The  decision  of  Drum- 
mikiln  (8th  March  1786)  has  nothing  to  do  with  the  present  case. 

It  cannot  be  doubted,  then,  that  Miller  was  both  entitled  to  resign,  and  was  effectu- 
ally divested  by  the  instrument  of  resignation  ad  remanentiam  which  he  executed,  and 
that  Mr.  Bell  was  empowered  to  receive  that  instrument  of  resignation.  But  the 
property  and  superiority  having  been  thus  consolidated,  and  the  subfeu  to  Maodowall 
being  inept,  the  objection  sustained  in  the  case  of  Norton  must  prove  fatal  to  the 
complainer's  claim. 

The  petition  and  complaint,  with  answers,  &c.  were  followed  with  memorials,  upon 
advising  which,  the  Court  dismissed  the  complaint,  and  assoilzied  the  respondent  from 
the  conclusions  of  the  action ;  and  to  this  judgment  their  Lordships  adhered,  by  the 
narrowest  migority,  on  reconsidering  the  case  in  petition  and  answers. 
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Thomas  Park  and  Others,  Pursuers. — Jardine. 

Francis  Eobertson  and  Others,  Defenders. — Cranstown,  Lothian, 

If^eftment — Title  to  Parme. — Found,  that  a  person  infeft  in  the  "  superiority  "  merely, 
cannot  pursue  a  declarator  of  non-entry. 

The  pursuers  brought  a  declarator  of  non-entry  against  the  defenders.  There  were 
several  defences  made,  and  the  case  was  twice  advised  by  the  Inner-house.  But  the 
point  upon  which  alone  it  was  ultimately  decided,  was  the  want  of  title  in  the  pursuers, 
they  being  only  infeft  in  the  "  superiority  and  feu-duties ''  of  the  subjects. 

Pleaded  for  the  defenders, — In  all  cases,  superiors  must  be  infeft  in  the  subject 
itself,  without  mention  of  the  superiority,  theirs  being  the  direct  right,  and  the  vassal's 
right  being  merely  a  burden  upon  it;  Stair,  b.  ii.  tit.  iv.  s.  1.  But  this  is  particularly 
necessary  in  a  declarator  of  non-entry ;  for  unless  the  pursuer  be  infeft  in  the  lands,  he 
cannot  bring  an  action  to  declare  the  dominium  utile  to  be  his. 

Anmoered, — Though,  according  to  the  old  feudal  notions,  the  superior's  was  reckoned 
the  principal  right  to  the  subject,  and  the  vassal's  merely  a  burden  upon  it,  and  though, 
therefore,  in  ancient  times,  it  was  held  as  necessary  to  infeft  the  superior  in  the  subject, 
and  not  merely  in  the  superiority,  yet,  in  modern  times,  the  situation  of  the  rights  of 
superior  and  vassal  has  been  reversed,  and  our  forms  have,  in  many  instances,  gradually 
accommodated  themselves  to  the  change.     It  is  believed  that  many  superiorities  and 
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freehold  qualifications  in  Scotland  are  now  held  upon  an  inf eftment  of  the  superiority 
merely. 

The  Court  seemed  to  consider,  that,  upon  feudal  principles,  an  infeftment  of 
superiority  ought  in  all  cases  to  he  given  as  an  infeftment  in  the  property ;  hut  they 
were  clearly  of  opinion,  that,  even  though  an  infeftment  in  the  "  superiority  "  were  held 
sufficient- [118] -ly  formal  in  certain  cases,  it  was  not  a  sufficient  title  on  which  to 
pursue  a  declarator  of  non-entry,  as  that  action  proceeds  upon  the  footing  of  the  pursuer 
having  a  fundamental  right  to  the  property. 

They  therefore  sustained  the  defence  of  want  of  title  to  pursue. 

[Cf.  Gardner  v.  Trinity  House  of  Leith,  3  D.  537.] 
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Miss  Eleanora  Lee,  Pursuer. — CuniTighame,  Cranstoun. 
Mrs.  Margaret  Donald  or  Jones  and  Husband,  Defenders. — A.  Bdl. 

EzectUor. — A  partial  confirmation  hy  an  executor-creditor  does  not  carry  more  than  the 
sum  actually  confirmed. 

A  creditor  confirming  ad  omissa,  may  call  a  creditor  partially  confirmed,  to 
account  for  what  he  has  drawn  heyond  the  sum  confirmed. 

A  creditor  partiaUy  confirmed  is  not  entitled  to  eik  to  his  confirmation  after  a 
creditor  has  applied  for  confirmation  ad  omissa,  hut  is  entitled  to  he  conjoined  with 
him,  if  he  applies  hefore  confirmation  ad  omissa  is  carried  through. 

Mrs.  Margaret  Donald  or  Jones,  who  was,  in  right  of  part  of  a  hond  granted  hy 
Alexander  Donald,  John  Esdale,  and  Eohert  Donald,  junior,  merchants  in  Glasgow, 
expede  a  confirmation  as  executarix-dative,  qtia  creditrix  of  Alexander  Donald,  in  the 
inventory  of  which,  after  mentioning  the  shares  held  hy  Alexander  Donald  in  the 
company  of  James  and  Bohert  Donald  and  Company,  merchants  in  Glasgow,  the  deht 
confirmed  is  given  up  at  L.40  sterling,  as  his  share  of  certain  dividends  then  due  to  that 
company. 

In  an  action  of  multiplepoinding  hrought  hy  the  holder  of  the  fund,  in  which  Miss 
Margaret  Donald,  as  in  right  of  a  hond  hy  Alexander  Donald,  made  appearance,  decreet 
of  preference  was  pronounced  in  favour  of  Mrs.  Jones,  "conform  to  her  confirmed 
testaments  produced."  Under  this  title  she  uplifted  future  dividends,  far  exceeding  the 
sum  confirmed. 

[119]  Miss  Lee,  as  now  in  right  of  the  hond  granted  hy  Alexander  Donald  to  Miss 
Margaret  Donald,  raised  an  action  of  count  and  reckoning  against  Mrs.  Jones,  for  repeti- 
tion of  the  sums  uplifted  hy  her,  without  a  title,  as  heing  beyond  the  sum  confirmed, 
and  foT  reduction  of  the  decreet  of  preference,  obtained  in, the  multiplepoinding.  She 
also  raised  an  edict  for  heing  confirmed  executrix-creditrix  to  Alexander  Donald,  ad 
onussOj  after  giving  allowance  for  the  L.40  confirmed  by  Mrs.  Jones,  who  entered 
appearance,  craving  to  be  allowed  to  make  an  eik  to  her  former  confirmation. 

In  the  application  for  confirmation  ad  omissa,  the  Commissaries  pronounced  this 
interlocutor  (15th  January  1813):  "Find,  that  the  sum  of  the  inventory  given  up  by 
Mrs.  Jones  and  her  husband,  and  as  to  which  they  obtained  confirmation  and  found 
caution,  as  executors,  qua  creditors,  of  the  deceased  Alexander  Donald,  on  the  27th  of 
Angust  1806,  was  a  dividend  then  liquid  of  L.40  sterling,  or  L.480  of  Scots  money, 
arising  from  the  shares  of  the  deceased  in  the  firm  of  James  and  Eohert  Donald  and 
Company,  merchants  in  Glasgow:  Find,  that,  although  several  sums  of  considerable 
amount  were  afterwards  liquidated,  and  ascertained  to  be  in  bonis  defuncti,  as  subsequent 
dividends  corresponding  to  the  foresaid  shares  in  the  said  company,  part  of  which  have 
been  recovered  and  intromitted  with  by  Mrs.  Jones  and  her  husband,  in  virtue  of  a 
decree  of  the  Court  of  Session,  obtained  in  a  process  of  multiplepoinding,  and  part  of 
which  still  remain  in  the  hands  of  the  trustee,  or  manager  of  the  estate  of  the  foresaid 
company,  or  of  the  debtors  to  that  company,  yet  that  Mrs.  Jones  and  her  husband  had 
made  no  application  for  an  eik  to  their  coiifirmation,  when  the  other  competitor,  Miss 
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Eleonora  Lee,  published  the  edict  for  haying  henelf  confirmed,  as  likewise  execntrix- 
creditrix  of  the  said  deceased  Alexander  DonaJd  ad  omtssa,  upon  the  10th  Angost  1811 : 
Find,  that,  as  Mrs.  Jones  and  her  husband  had  not  applied  tempesHvi  for  an  eik  to  her 
confirmation,  it  was  open,  notwithstanding  said  confirmation,  for  the  other  creditors  of 
the  deceased  also  to  apply  for  and  obtain  confirmation,  either  ad  omissa  or  ad  male 
appretiaia^  so  long  as  there  might  remain  any  moveable  funds  in  bonis  defuncti^  not 
confirmed  and  exhausted,  any  such  additional  confirmation,  qua  executor-creditor,  being 
always  subject  to  the  right  of  all  other  creditors,  including  Mrs.  Jones  and  her  husband, 
to  be  confirmed  therewith,  in  case  of  their  applying  within  the  time  allowed  by  law : 
Find,  that  this  Court  has  no  jurisdiction  to  entertain  the  questions  that  have  been 
agitated  in  this  discussion,  upon  the  allegations  of  Miss  Lee,  that  her  competitor,  Mrs. 
Jones,  has  already  drawn  full  payment  of  the  debt  which  belongs  to  her,  and  that  her 
payment,  except  quoad  the  sum  which  she  confirmed,  has  not  been  legally  obtained,  and 
is  still  open  to  a  claim  of  repetition,  by  reduction,  or  otherwise :  Find,  that  confirmation 
as  executor  qua  creditor,  does  in  no  case  establish  a  character  of  general  representation 
of  the  defunct,  by  virtue  of  which  not  [120]  only  the  special  fund  or  sum  confirmed 
and  given  up  in  the  inventory,  but  also  the  rest  of  the  moveable  estate  of  the  deceased 
debtor,  or  any  other  part  thereof,  may  be  intromitted  with  by  virtue  of  such  confirma- 
tion :  Find,  that  confirmation  qua  executor-creditor  does  not,  like  confirmation  qua 
executor-nominate,  or  qua  nearest  of  kin,  bestow  the  office  of  executing  the  whole 
testament,  or  distributing  the  whole  moveable  estate  of  the  defunct  for  the  behoof  of  all 
concerned,  but  merely  supplies  the  place  of  the  diligence  that  might  have  been  used 
during  the  life  of  the  debtor,  to  carry  the  special  sum  or  subject  given  up  in  the  inven- 
tory, and  render  the  creditor  who  receives  the  authority  of  this  confirmation  to  intromit, 
liable  to  account  to  other  creditors,  and  to  the  representatives  of  the  deceased,  only  to 
the  extent  of  its  estimated  value,  in  case  it  shall  be  recovered,  and  any  surplus  that 
shall  remain  after  paying  himself,  but  without  making  him  even  liable  for  omission  to 
do  diligence :  Find,  that  confirmation  of  executors-nominate,  and  nearest  of  kin,  do,  on 
the  contrary,  establish  a  general  character  and  title  of  representation,  by  virtue  of  which 
the  party  so  confirmed  does  represent  the  deceased  universally  in  mobilibus,  and  may 
intromit  with  the  whole  personal  estate,  and  must  account  for  the  same  to  all  concerned, 
subject  only  to  this  qualification,  that  the  debtors  of  the  deceased  cannot  be  compelled 
to  make  payment  until  their  individual  debts  have  been  confirmed,  unless  where  these 
have  been  specially  assigned  by  the  defunct :  Find,  that  the  Commissaries,  accprding  to 
the  decisions  pronounced  in  the  reported  cases  of  Elizabeth  Brodie  against  Archibald 
Stewart,  December  21,  1757,  Fac.  GolL  and  Mary  Naesmyth  against  the  Commissaries 
of  Edinburgh,  llth  February  1778,  must  grant  confirmation  even  to  executors  who 
represent  the  defunct  universally  in  mobilibus,  upon  such  inventories  as  they  choose  to 
give  up,  however  partial;  but  that,  as  decided  in  the  case  of  Walter  Sloan  Laurie 
against  Alexander  Spalding  Gordon,  July  27,  1779;  Daniel  Frazer  against  James  Gib, 
February  10,  1784;  and  Alison  against  Scollay's  Creditors,  May  26,  1802, — partial 
confirmations,  qua  nearest  of  kin,  do  not  take  any  articles  ex  bonis  defuncti,  which  are 
not  specially  intromitted  with,  and  that  the  partial  confirmation  of  an  executor^reditor 
vests  no  jus  in  re  beyond  the  subjects  specially  confirmed,  upon  which  he  can  either  sue 
for  payment  of  other  debts  due  to  the  deceased,  or  obtain  a  valid  decree  of  constitution, 
and  effectually  adjudge:  Find,  that  the  plea  (as  now  maintained  by  her)  that  Mrs, 
Jones  gave  up,  in  1806,  the  shares  of  her  deceased  debtor  in  her  inventory,  and  ap- 
preciated these,  as  far  as  she  had  the  means  of  doing  so,  by  stating  the  amount  of  the 
only  dividend  then  ascertained,  and  that  she  has  thus  vested  in  herself  exclusive  right 
tiow  to  eik  to  her  confirmation  all  subsequent  dividends  arising  upon  these  shares,  is 
neither  well  founded  in  fact  nor  in  law ;  Find,  that '  the  debt  and  sum  of  money '  in  the 
inventory  confirmed  in  1806,  was  a  specific  dividend  'of  L.40  sterling,  or  thereabouts,' 
said  '  to  be  recovered  of  the  funds  of  the  said  [121]  :Company,  and  now  due  by  Gilbert 
'  Hamilton,  Esq.  merchant  in  Glasgow,'  although  this  debt  or  fund  is  likewise  there 
stated  to  have  become  '  due  in  manner  following,  viz.  the  said  defunct  was  a  partner  in 
'  a  trading  company  and  concern  carried  on  between  Glasgow  and  Virginia,  under  the 
*  name  and  firm  of  James  and  Eobert  Donald  and  Company,  merchants  in  Glasgow,  to 
'  the  extent  of  forty-eight  shares,  or  one  twenty-fourth  part  of  the  stock  and  capital  of 
'  the  said  company  and  debts  due  to  them,'  adding,  'the  value  of  which  cannot  at 
'  present  be  ascertained.     But,  in  particular,  thi^t  this  sum  given  up  had  been  recovered| 
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'  ftnd  was  in  the  hands  of  the  trastee  foresaid ; '  Find  that  Mr.  Jones  did  not  apply  for 
eik  or  confirmation  of  any  subsequent  dividends  or  other  sums,  until  the  other  party, 
Miss  Lee,  had  published  her  edict  in  August  1811,  and  was  in  Court  suing  for  confirma- 
tion ad  omisga :  Find,  that,  even  according  to  the  construction  put  by  Mrs.  Jones  upon 
her  own  confirmation,  which  appears  to  this  Court  to  be  ill  founded,  her  appreciation 
went  no  farther  than  Li.40,  and,  quoad  ultrOj  there  was  room  for  a  confirmation  by  any 
other  creditor  of  the  shares  of  the  deceased  debtor,  or  dividends  accruing  from  the  mcUa 
apprdiaia,  in  terms  of  the  decisions  in  the  cases  of  Hizzalside  against  Littlegyll,  March 
1683,  Harcarsej  Executory,  No.  451 ;  and  Erskine  against  Kerse,  November  26,  1714, 
Dalrymplej  No.  120. — Find,  that  a  general  confirmation  by  an  executor-creditor,  without 
description  of  particular  articles,  has  indeed  been  held  sufficient  to  exclude  a  posterior 
special  confirmation,  in  the  case  Thomas  Fairholm  against  Margaret  Bizzet,  January  18, 
1662,  reported  by  Stair,  Vol.  L  p.  82,  and  President  Gilmour^  No.  17,  p,  14  :  But  find 
that^  in  this  case,  the  executor-creditor  had  given  up  in  his  inventory,  upon  which  he 
was  generally  confirmed,  the  goods  in  his  deceased  debtor's  shop,  as  valued  at  4000 
merks,  beyond  which  precise  amount  it  does  not  appear  that  he  attempted  to  claim  any 
benefit  from  his  confirmation,  and  that  the  relict  had  afterwards  confirmed  these  goods 
by  special  inventory,  to  which  the  creditor  had  no  access ;  and  although  she  was  not 
allowed  the  benefit  of  her  confirmation,  to  the  effect  of  excluding  that  of  any  executor- 
creditor,  she  might,  notwithstanding,  confirm  ad  omissa:  Find,  that  the  only  other 
reported  case  which  seems  to  bear  upon  this  point,  is  that  of  Lady  Kinfauns  against  her 
Husband's  Creditors,  December  8,  1693,  FoL  Die.  Vol.  I.  p.  272,  and  FountainhaU, 
VoL  L  p.  576  ;  and  in  that  case,  while  the  confirmation  of  the  Lady  Kinfauns  and  of 
Scott,  a  creditor,  being  of  equal  date,  were  severally  preferred  to  each  other,  in  so  far  as 
each  of  them  contained  special  and  distinct  sums,  both  were  preferred  as  executor- 
creditors  to  the  posterior  confirmation  of  Ramsay,  another  creditor,  as  to  one  debt  due 
to  the  deceased,  which  they  had  generally  confirmed,  but  the  sum  of  which  they  had 
not  discovered,  although  he  gave  it  up  specially  in  his  inventory  '  some  months  after 
'  tbeir  confirmations  were  expede.'  But  in  that  case  there  seems  [122]  to  have  been 
no  mora  on  the  part  of  these  executor-creditors  first  confirmed ;  and  the  subject  having 
become  immediately  litigious,  the  report  of  the  decision  bears,  that  the  Court  of  Session 
found  that  Bamsay's  '  having  obtained  the  first  decree,  gave  no  preference  here,  seeing 
'  the  debtor  Northesk  had  advocated  the  other  creditor's  actions,  and  had  so  far  colluded 
'  with  him  as  to  let  his  decreet  pass;'  and  there  likewise  the  second  confirmation. had 
been  taken  of  the  very  same  subject,  not  ad  omissa,  or  mala  appretiata :  Therefore, 
upon  the  whole,  find  Miss  Eleanora  Lee,  the  mover  of  the  edict,  entitled  to  be  decerned 
executrix-dative,  qua  creditor,  ad  omissa  to  the  said  deceased  Alexander  Donald ;  but 
find  that  Mrs.  Jones,  the  original  executrix,  is  entitled  to  be  conjoined  with  her  in  the 
office :  Decern  them  joint  executrixes  ad  omissa  accordingly,  and  assign  next  Court  day 
for  them  to  give  up  inventory,  make  faith,  and  find  caution ;  but,  before  actual  confir- 
mation, ordain  each  of  these  executrixes  to  produce  in  process  a  distinct  state  of  the 
debt  now  due  by  the  said  defunct,  from  which  it  may  appear  what  interest  each  of  them 
has  in  the  subjects  to  be  confirmed,  and,  when  given  in,  to  be  mutually  seen  and 
objected  to,  if  the  parties  see  cause." 

To  this  interlocutor  the  Commissaries  added  the  following  Note :  *'  In  the  course  of 
the  pleadings,  a  difficulty  has  been  started,  as  likely  to  occur  upon  the  inventory,  which 
has  been  urged  as  an  objection  to  the  reasoning  adopted  in  the  above  interlocutor.  This 
is,  that  Miss  Lee  may  give  up  in  her  inventory  the  sums  which  Mrs.  Jones  has  recovered 
under  the  decree  of  the  Court  of  Session,  in  the  multiplepoinding,  and  that  Mrs.  Jones, 
in  order  to  be  conjoined  with  Miss  Lee,  as  to  these,  would  be  under  the  necessity  of 
giving  up  the  very  same  sums  of  which  she  has  already  obtained  payment,  under  a 
better  title  of  a  decree  of  the  Superior  Court.  In  the  first  place,  this  difficulty  does  not 
occur  in  hoc  statu,  and  does  not  affect  the  judgment  now  pronounced.  But,  2dlyf  This 
Court  has  no  power  whatever  to  control  the  discretion  of  creditors  suing  for  confirma- 
tion, in  giving  up  their  inventories,  to  which,  in  so  far  as  they  extend  only,  these 
creditors  make  faith,  and  the  Commissaries  can  only  require  evidence  of  their  title,  i,e, 
of  the  debt  in  virtue  of  which  they  sue  for  confirmation,  and  take  care  that  the  identical 
same  subject  is  not  twice  confirmed  by  opposite  parties.  If  a  creditor,  suing  for  a 
posterior  confirmation  ad  omissa,  aut  male  appretiata,  allege  that  there  remains  some- 
thing not  exhausted  by  the  prior  confirmation  of  another  creditor,  the  Commissaries 
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haye  no  means  of  trying  the  fact,  by  entertaining  any  question  of  accounting  against 
the  executor-creditor  first  confirmed.  The  allegation  that  the  creditor  applying  for  con- 
firmation ad  omissOj  holds  a  debt  against  the  estate  of  the  deceased,  of  the  existence 
and  constitution  of  which  prima  facie  evidence  is  produced,  and  the  allegation  that 
the  funds  given  up  in  the  inventory  are  still  in  bonis  defundi,  being  relevant^  the  Com- 
[123]-mi8sary  Court  appears  to  have  no  discretion,  and  must  grant  the  adUio  JuBreditaHs 
in  mobilibtiSf  to  the  extent  of  the  inventory,  just  as  an  inquest  must  serve  on  a  special 
brief  as  to  heritage,  without  any  power  also  to  cognosce  the  effect  or  consequences  of 
their  services ;  or,  in  other  words,  the  Commissaries  are  bound,  in  the  case  of  sach  com- 
petition as  the  present,  to  grant  the  second  confirmation  ad  omissa,  out  male  appretiaiOy 
upon  the  pursuers  making  faith,  and  finding  caution,  periculo  petentis.  ,With  regard  to 
subjects  intromitted  with  by  the  executor-creditor,  though  not  contained  in  a  prior  con- 
firmation, under  whatever  right  or  title,  it  does  not  appear  that  the  Commissaries  can 
prevent  a  posterior  executor-creditor  ad  omissa  from  including  these  in  the  inventory 
given  up  by  him ;  for  the  Commissaries  have  no  jurisdiction  to  try  whether  the  title 
upon  which  such  subjects  have  been  intromitted  with  is  good  or  bad,  or  even  to  ascertain 
the  fact  of  the  intromission  itself.  The  second  executor-creditor  may,  with  regard  to 
such  subjects,  possession  of  which  has  been  previously  carried  by  the  eampetitor,  indeed 
afterwards  find,  that  the  confirmation  ad  omissa^  when  obtained,  is  nngatoiy ;  but  the 
Commissaries  cannot  anticipate  this  result,  or  proceed  upon  any  such  anticipation.  The 
decision  in  the  case  of  Alison  against  Scollay's  Creditors,  referred  to  in  the  interlocutor, 
shows  that  a  decree  of  constitution  by  the  Court  of  Session,  as  to  other  debts  in  &vonr 
of  an  executor-creditor,  specially  confirmed,  may  be  set  aside  in  that  Court,  and  may  not 
exclude  the  effect  of  a  posterior  confirmation  by  the  Commissaries ;  the  prior  judgment 
in  the  case  of  Ann  Arbuthnot  against  Archibald  Cockbum,  November  27,  1789,  Foe. 
Coll,  established  the  same  proposition.  In  both,  an  adjudication  which,  in  the  former 
case,  proceeded  upon  a  partial  confirmation  with  a  decree  of  constitution  for  the  whole 
debt,  and  in  the  latter  upon  a  general  disposition  of  moveables,  with  decree  of  constitu- 
tion inforo,  was  found  ineffectual,  without  confirmation  of  all  the  debts  for  which  the 
adjudication  proceeds.  The  residue  of  these  debts,  therefore,  remained. in  both  of  these 
cases  open  to  be  confirmed  by  the  same,  or  any  other  creditors,  notwithstanding  the 
decree  of  constitution.  It  is,  however,  altogether  beyond  the  competency  of  the  Com- 
missaries to  give  any  opinion  upon  such  points.  The  parties  must  use  their  own  discre- 
tion. It  is  for  Miss  Lee  to  judge  whether  she  will  give  up,  in  her  inventory,  all  that  is 
not  contained,  or  not  fully  appreciated  in  Mrs.  Jones's  inventory ;  and  it  is  for  Mrs. 
Jones  to  judge,  whether  she  wUl  desire  to  be  conjoined  even  as  to  the  dividends  subse- 
quent to  the  first,  which  she  has  already  received  under  the  decree  of  the  multiplepoind- 
ing.  When  the  Commissaries  have  ascertained  the  ground  of  debt,  which  is  the  title 
of  the  executor-creditor,  who  seeks  a  second  confirmation,  and  that  the  subject^  as  he 
describes  it  in  his  inventory,  whether  as  omismm,  or  male  appretiatum^  remains  in  bonig 
defunetij  it  seems  to  be  perfectly  established  in  law,  that  the  Commissaries  can  in  no 
case  [124]  refuse  confirmation  till  they  are  satisfied  that  this  inventory  is  complete  and 
accurate.  For  since  it  has  been  repeatedly  found  that  they  cannot  reject  an  inventory, 
because  it  does  not  contain  the  full  amount  or  value,  it  cannot  be  imagined  that  they 
can  entertain  an  objection  to  an  inventory,  as  containing  more  than  the  full  amount  or 
value.  Thus,  when  caution  is  found  to  the  amount  of  the  inventory  given  up  at  his 
own  discretion,  by  the  party  entitled  to  confirmation,  it  appears  to  be  perfectly  dear 
that  the  duty  of  the  Commissaries,  in  this  stage,  that  is  to  say,  in  receiving  the  inven- 
tory and  caution,  is  purely  ministerial" 

An  advocation  was  brought  by  both  parties,  and  taken  to  report  by  Lord  Oknlee, 
along  with  the  action  of  reduction,  &c.  by  Miss  Lee. 

Argument  for  the  pursuer  of  the  reduction, — 

I.  The  mention,  in  the  confirmation  by  Mrs.  Jones,  of  Alexander  Donald's  shares  in 
the  company  was  merely  introductory,  to  show  how  the  fund  arose,  and  there  was  no 
confirmation  of  the  shares  themselves  with  the  future  dividends.  The  defender's  con- 
firmation was  therefore  limited  to  a  sum  of  L.40,  and  she  did  not  attempt  to  confirm 
more  till  after  the  pursuer  had  raised  her  edict,  to  be  confirmed  ad  omissa.  The  decreet 
of  preference  in  the  multiplepoinding,  authorising  further  payment,  was  null  and  incom- 
petent, as  being  beyond  the  confirmation,  the  title  set  forth  by  the  defender  herself,  aud 
she  is  therefore  bound  to  account  for  what  she  has  overdrawn. 
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IL  The  confirmation  of  executors-creditors  is  distinguished  from  that  of  executors 
gua  next  of  kin,  and  it  is  on  a  disregard  of  this  distinction  that  the  whole  of  the 
defender's  argument  rests;  Act  of  Sederunt,  14th  November  1679.  Confirmation  of 
executors-creditors  is  a  mere  step  of  diligence,  and  must  be  judged  of  as  strictly  as  other 
diligence.  The  inventory  must  specify  the  precise  sum  to  be  confirmed,  and  beyond 
this  the  creditor  has  no  right,  but  there  is  room  for  an  executor  ad  omissa.  It  is 
only  when  the  next  of  kin  are  confirmed  executors,  who  are  trustees  for  all  concerned, 
that  there  is  room  for  an  eik ;  Stair^  lib.  iii.  tit.  viii.  s.  62.  The  confirmation  is 
exhausted  when  the  sum  confirmed  is  paid,  and  the  balance  of  the  debt  remains  in  bonis 
defanetij  to  be  taken  up  by  a  confirmation  odf  omissa  ;  Sloan  Lawrie  against  Spalding 
Gordon,  July  27,  1779 ;  Frazer  against  Gibb,  10th  February  1784 ;  Erskine,  lib.  iii.  tit. 
iz.  a.  34.  The  pursuer's  application  for  confirmation  was  prior  to  the  defender's  second 
apphcatign,  and  it  was  tdtra  vires  of  the  Commissaries  to  deprive  her  of  her  preference, 
or,  at  least,  the  defender  ought  to  communicate  the  first  sum  confirmed,  before  being 
conjoined  as  executrix. 

Argument  for  the  defenders, — 

[125]  I.  The  payments  above  the  sum  confirmed  were  bona  fide  received,  on  the 
authority  of  a  decree  inforo,  in  which  the  pursuer's  author  appeared,  and  of  a  regular 
decree-dative  and  confirmation,  and  no  other  creditor  appearing  to  interpel,  the  defender 
must  he  secure  against  all  claims  of  repetition.  Having  received  the  money  by  judicial 
authority  in  payment  of  her  debt,  she  is  secure,  though  she  had  never  confirmed  at  all ; 
but  she  is  now  ready  to  add  and  eik  to  the  inventory,  if  necessary ;  Cathcart  against 
Moodie,  17th  February  1804;  Gardner  against  FearsoUj  28th  November  1810;  ErsMne, 
lih  iii.  tit.  ix.  s.  46. 

IL  The  defender  confirmed  the  amount  of  Alexander  Donald's  two  shares  in  the 
company's  stock,  whatever  the  dividends  might  turn  out  to  be,  and  thus  established  her 
character  as  executor-creditor,  and  marked  the  subject  to  which  the  diligence  attached. 
The  specification  of  the  amount  is  not  essential  to  establishing  the  right  of  the  executor ; 
Kaimet^ 'Khicid.  Art  xvi.  p.  109;  Nelson  and  Bae  against  Bobertson,  19th  November 
1742,  Kilk.  Executors-creditors  may  eik  to  the  inventory  at  any  time ;  Stair,  lib.  iii. 
tit.  viii.  s.  63 ;  Ursk.  lib.  iii.  tit.  ix.  s.  37 ;  Fairholm  against  Bisset,  18th  January  1662, 
Stair;  Lady  Kinfauns  against  her  Husband's  Creditors,  8th  December  1693,  Fount,; 
Creditors  of  Murray  against  Sommerville,  4th  December  1744,  Kilk.  Kaimes;  Norris 
against  Law,  6th  December  1738,  Elehies.  If  the  pursuer  had  completed  her  confirma- 
tion, she  might  be  preferable ;  but  she  is  only  in  cursu  of  doing  so,  and  the  defender  is 
at  least  entitled  to  be  conjoined  with  her  after  being  summoned  to  appear  by  the 
edictu 

Lord  Bobertson. — It  appears  that  in  1806  Mrs.  Jones  was  confirmed  executrix-credi- 
trix  of  Alexander  Donald ;  he  had  right  to  40  shares  of  the  company  of  James  and 
Bobert  Donald  and  Company,  and  what  she  confirmed  was  not  the  whole  shares,  but  a 
particular  sum  of  L.40  from  the  dividends  then  dae  to  the  company,  and  the  confirma- 
tion was  confined  to  this  sum  as  established  by  the  terms  of  the  inventory.  We  are  to 
consider  what  is  the  legal  effect  of  this  partial  confirmation  ?  It  is  of  importance  to  dis- 
tinguish between  executors-nominate,  or  next  of  kin,  and  executors-creditors.  A  con- 
firmation as  executor-nominate,  or  next  of  kin,  is  an  aditio  Juereditatis,  and  creates  an 
universal  representation,  by  which  the  executor  may  intromit  with  the  whole  estate, 
accountable  to  all  having  interest.  A  confirmation  as  executor-creditor  has  no  such 
effects ;  it  gives  no  power  to  intromit  with  the  whole  estate ;  there  is  no  representation 
nor  liability  to  account ;  it  is  merely  a  step  of  diligence,  and  the  executor-creditor  is  no 
further  liable  than  for  his  superintromissions,  or  what  he  has  recovered  beyond  the  sum 
confirmed.  It  is  needless  to  inquire  why  Mrs.  Jones  did  not  confirm  more,  as,  de  facto, 
she  did  not  do  it.  Her  interest  in  the  multiplepoinding  was  her  confirmation,  and  she 
could  draw  no  more  in  that  process  than  the  L.40 ;  and,  in  as  far  as  the  decree  went 
beyond  that  sum  it  was  nuU,  and  [126]  she  is  accountable  for  what  she  has  overdrawn  to 
those  having  interest. — As  to  Miss  Lee's  right,  Alexander  Donald's  interest  in  the  stock  of 
the  company,  so  far  as  it  exceeded  the  L.40,  remained  in  bonis  defuncti,  and  was  carried 
to  the  pursuer  by  her  edict  for  confirmation  ad  omissa;  and  I  do  not  see  on  what 
grounds  Mrs.  Jones  is  to  be  confirmed.  When  there  has  been  a  confirmation  by  an 
executor-nominate,  or  next  of  kin,  and  then  a  confirmation  ad  omissa,  the  principal 
executor  must  be  called;  but  Stair  says  this  does  not  hold  as  to  executors-creditors, 
P.O.  YOL.  IL  3 
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because  the  former  has  an  uniyersal  title  giving  him  right  to  oppose  every  claim  for  con- 
firmation; but  an  executor-creditor  has  no  right  in  the  univerntas;  his  right  only  extends 
to  the  special  subject  confirmed,  and  he  cannot  oppose  a  confirmation  as  to  other  subjects. 
Mrs.  Jones  might  have  made  an  eik,  but  she  did  not  do  so;  and  the  edict  by  the  pursuer 
is  preferable,  neither  being  within  the  six  months  of  the  debtor's  death.  This  is  the 
only  point  in  which  I  differ  from  the  Commissaries. 

Lord  Justice-Clerk, — I  concur  on  the  general  point  as  to  the  confirmation  extending 
no  further  than  the  sum  actually  given  up,  and  as  to  the  title  of  Miss  Lee  to  pursue  the 
reduction ;  but  on  the  other  part  of  the  case,  I  have  doubts  of  the  opinion  given.  I 
think  that,  notwithstanding  the  edict  ad  omissay  as  this  other  creditor  came  forward 
tempestivh^  though  there  was  no  necessity  for  summoning  her,  there  is  nothing  to  prevent 
her  being  conjoined  in  the  confirmation.  I  think  it  is  clear,  from  the  interlocutor  of  the 
Commissaries,  and  the  decisions  there  quoted,  that  we  ought  to  bring  them  in  pari  passu. 

Lord  Bannaiyne, — I  concur  in  the  last  opinion,  though  I  have  great  doubts  if  Miss 
Donald,  who  was  then  in  right  of  the  debt,  and  appeared  in  the  process  of  multiple- 
poindiug,  could  set  aside  the  decree  of  preference  pronounced  inforo  causa  cognita,  or 
if  Miss  Lee,  who  is  now  in  her  right,  can  be  in  a  better  situation. 

Lord  Olenlee, — I  agree  with  the  opinion  of  Lords  Justice-Clerk  and  Kobertson,  and 
generally  concurred  in  by  Lord  Bannatyne.  As  to  the  title  of  Miss  Lee  to  pursue  the 
action,  I  don't  think  there  can  be  much  doubt,  that  she  may  appear  and  pursue.  The 
next  point  is,  how  far  Mrs.  Jones's  confirmation  excludes  the  subsequent  confirmation 
ad  omissa  f  I  have  as  little  doubt  on  that  point,  for  although  Mrs.  Jones  was  decerned 
executor  qua  creditor,  she  had  no  warrant  for  intromission  beyond  the  sum  actually  con- 
firmed. It  is  by  no  means  the  shares  of  the  company  themselves  that  are  confirmed, 
valued  at  L.40 ;  she  does  not  confirm  the  shares  themselves  at  all,  but  it  is  only  said  in 
the  confirmation,  that  there  is  an  individual  debt  of  L.40  due  to  the  company  ;  and  she 
confirms  the  whole  value  of  this  debt,  but  the  shares  themselves  are  not  confirmed,  so 
that  it  is  plain,  that  the  only  thing  she  could  intromit  with  was  that  debt,  and  the  rest 
was  superintromission.  [127]  The  other  funds  not  being  contained  in  the  inventory, 
there  was  room  for  the  confirmation  ad  omissa;  and  it  is  properly  a  confirmation  ad 
omissa^  and  not  ad  male  appretiate,  as  it  is  only  where  an  erroneous  value  has  been  put 
on  a  particular  subject,  that  there  is  a  confirmation  ad  male  appreiiate.  But  the  ques- 
tion remains,  how  far  Mrs.  Jones  is  not  entitled  to  be  conjoined  in  this  confirmation  t 
It  is  plain,  she  is  not  entitled  to  eik  to  her  former  confirmation :  that  is  just  one  of  the 
distinctions  between  the  confirmation  of  an  executor-nominate,  or  next  of  kin,  and  an 
executor-creditor ;  and  it  is  pointed  out,  long  ago,  by  acts  of  sederunt.  The  confirmation 
by  an  executor-creditor  is  a  mere  step  of  diligence,  though  originally  an  executor-creditor 
was  just  the  same  as  any  other  executor,  and  was  obliged  to  make  up  an  universal  title 
till  the  Act  1672 ;  but  it  was  quite  settled,  that  any  other  creditor  might  pursue  him 
for  accounting  without  confirming,  if  he  chose ;  but  he  was  also  entitled  to  apply  for 
confirmation  ad  omissa.  The  Act  1666,  enacting,  that  a  creditor  citing  the  executor  is 
entitled  to  share  with  him,  applies  only  to  the  case  where  there  is  an  executor-creditor 
confirmed,  and  another  creditor  cites  him  within  the  six  months;  and  it  is  for  the 
purpose  of  recovering  something  properly  intromitted  with.  But  after  the  six  months, 
any  creditor  applying  for  confirmation  is  entitled  to  be  conjoined,  till  one  actually  gets 
confirmation  carried  through ;  and,  therefore,  I  think  this  part  of  the  interlocutor  of 
the  Commissaries  is  right,  reserving  all  questions  and  objections  to  both  parties,  as  to 
their  respective  debts,  and  as  to  the  mode  of  accounting  for  what  Mrs.  Jones  has 
overdrawn. 

The  Court  (17th  May  1816),  in  the  reduction,  "sustained,  in  hoc  statu,  the  title  of 
Miss  Lee  on  the  bond  for  L.400,  founded  on  by  her;  and  remitted  to  Lord  Glenlee, 
Ordinary,  to  hear  parties  upon  the  effect  of  the  decree  in  the  multiplepoinding,  and  the 
claim  of  Mrs.  Jones  for  retention  of  the  sums  actually  recovered  by  her  or  her  attorney, 
and  otherwise  to  proceed  in  the  action  of  reduction,  count,  and  reckoning,  reserving  to 
both  parties  all  pleas  competent  to  them  as  accords."  And  in  the  conjoined  advocations, 
they  '*  Found,  that  Mrs.  Jones  and  Miss  Lee  are  entitled  to  be  conjoined  in  a  confirma- 
tion ad  omissa,  as  executors-creditors  of  Alexander  Donald,  junior,  deceased ;  dismissed 
both  advocations,  and  remitted  to  the  Commissaries  simplieiter" 

[Cf.  Willison  v.  Smart,  3  D.  276.] 
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No,  48.  F.C.  N.S.  V.  128.     21  May  1816.     2nd  Div.— Lord  Craigie. 

A.,  Pursuer. — Clerk,  Cranstoun,  Jeffrey,  Fvllerton. 

B.,  Defender. — Solicitor-General  Maconochie,  J.   Wolfe  Murray,  BlackivelL 

Pactum  lUtcUum, — Found,  that  where  perfonnance  has  been  made  under  an  obligation 
ob  turpem  eaMsam^  action  is  not  competent  for  restitution. 

B.  resided  with  A.'8  predecessor  for  several  years  as  his  mistress.  The  fruit  of  this 
oonnection  was  a  daughter.  A.'s  predecessor  granted  certain  advantageous  leases  to  his 
&ctor  for  behoof  of  B.  and  her  daughter ;  upon  which  the  factor  granted  a  back-bond, 
to  be  accountable  to  them.  Possession  followed ;  and  the  lands  were  let  to  independent 
tenants  at  rents  yielding  a  large  surplus.  Several  years  after  the  death  of  A's  prede- 
cessor, A.  brought  a  reduction  of  these  leases,  on  this,  among  other  grounds,^  that  they 
were  granted  ob  turpem  causamf  and  were  therefore  null. 

The  Lord  Ordinary  repelled  the  reasons  of  reduction ;  and  subjoined  to  his  inter- 
locutor a  note,  concluding  with  the  following  observation :  "  There  is  this  difference 
between  the  formerly  decided  cases  and  the  present,  that  there  the  obligation  granted  to 
the  woman,  or  to  the  children  of  an  illicit  connection,  could  not  be  enforced  without 
the  aid  of  a  Court  of  law,  whereas  in  this  case,  the  right  of  "  B.  "  and  her  daughter  has 
been  carried  into  effect,  and  must  continue  in  full  force,  unless  challenged  and  set  aside 
in  a  Court  of  law." 

Pleaded  by  A  upon  this  point  in  a  reclaiming  petition, — ^The  leases  were  granted 
6b  turpem  eausam,  and  therefore  cannot  have  the  support  of  a  Court  of  law ;  Voet^  1. 
zii  t.  V.  8.  5,  6;  Durham  against  Blackwood,  20th  July  1622;  Sir  William  Hamilton 
against  Bonamy,  26th  June  1765;  Priest  against  Parrot,  Vesey,  Vol.  II.  p.  160;  Gray 
against  Mathias,  28th  February  1800,  Veeey,  junior,  VoL  V.  p.  286.  A  contrary 
decision.  Boss  against  Eobertson,  25th  June  1642,  is  not  entitled  to  regard,  having  pro- 
ceeded upon  the  strange  [129]  principle,  that  midter  turpiter  fadt  qttod  ait  meretnx^  aed 
wm  turpiter  aecipit  cum  eit  meretrix.  The  possession  had  upon  the  leases  may  be 
effactual  for  the  time  past,  but  cannot  validate  them  for  the  future,  as  they  axefunditus 
null 

Anawered, — A  Court  of  law  will  not  sustain  any  action  on  a  turpe  pactum^  or  an 
obligation  ob  turpem  cauaam.  Hence  a  distinction  arises,  as  to  the  validity  of  such  an 
obligation,  between  the  case  where  performance  has  not  taken  place  upon  it,  and  the 
case  where  it  has.  In  the  former  case,  the  pursuer  insisting  for  implement  cannot  be 
heard,  neither  can  he  be  heard  in  the  latter  case  insisting  to  be  restored  against  per- 
formance, as  in  both  cases  he  must  libel  his  own  turpitude.  In  the  cases  cited  by  the 
pursuer,  where  effect  was  refused  to  such  obligations,  the  action  was  brought  to  compel 
implement.  In  this  case,  the  obligation  has  been  carried  into  complete  effect,  possession 
having  taken  place  for  fifteen  years,  and  being  still  held.  Voet,  1.  xii.  t.  v.  s.  2 ;  Gomyn 
on  Gontr.  11.  109 ;  Selwyn^a  Niai  Priua,  I.  81 ;  Bacon^a  Abridgment,  I.  262 ;  Oowper^a 
Beports,  p.  792 ;  Selvn/n,  I.  83  ;  Howson  against  Hancock,  8th  T.  E.  575. 

The  case  was  twice  advised  upon  petitions  and  answers,  and  on  both  occasions  a 
majority  of  the  Judges  (the  other  Judges  not  dissenting)  expressly  recognised  the  dis- 
tinction between  the  situation  of  an  obligation  ob  turpem  cauaam^  where  action  is 
brought  to  compel  implement  of  it,  and  its  situation,  where  action  is  brought  to  be 
restored  against  implement,  which  has  already  taken  place. 

The  Court  unanimously  adhered* 

ghis  appears  to  be  the  case  reported  as  Duke  of  Hamilton  v.  Waring,  2  Bligh  196, 
E.  (H.L.)  581 ;  and  Boyea  v.  Waring,  1  Sh.  App.  121,  i  S.E.E.  (H.L.)  21.] 

^  The  chief  of  these  grounds  was,  that  the  leases  were  tdtra  virea  of  the  heir  of 
entail,  but  it  was  thought  unnecessary  to  report  that  point,  as  the  same  general  question 
is  more  extensively  and  distinctly  involved  in  the  case  of  the  Queensberry  leases, 
reported  in  this  Volume,  No,  XLIV. 
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No.  50. 1  F.C.  N.S.  V.  131.    25  May  1816.    2nd  Div. 

Kennedy,  Pursuer. — James  Fergusson. 
Watson,  Defender. — James  CampbeU. 


Writ — Proof. — In  an  action  upon  a  bill  for  L.5,  signed  by  a  mark  without  aubecribing 
witnesses,  parole  proof  was  allowed,  before  answer,  that  it  was  truly  signed  by  the 
party. 

Kennedy  brought  an  action,  in  the  Sheriff  Court  of  Ayr,  against  Watson,  upon  a 
bill  for  L.5,  bearing  to  be  accepted  by  a  mark,  without  subscribing  witnesses,  by  Eliza- 
beth Campbell,  whom  the  defender  represented.  The  Sheriff  found  the  bill  improbative, 
and  refused  action  upon  it.  The  pursuer  offered  to  prove,  before  answer,  by  two 
respectable  individuals,  who  had  been  called  in  upon  the  occasion,  one  of  them  the 
writer  of  the  bill  and  schoolmaster  of  the  parish,  that  they  saw  the  acceptor  sign  the  bill, 
and  he  offered  to  prove  that  the  acceptor  always  signed  by  a  mark.  The  Sheriff  refused 
the  proof.  The  pursuer  appealed  to  the  Circuit  Court,  who  certified  it  to  the  Court  of 
Session ;  and  the  Lord  Justice-Clerk  reported  it  to  the  Court. 

Pleaded  for  the  appellant, — There  have  been  decisions  finding  that  deeds  or  bills 
signed  by  initials  or  a  mark,  with  witnesses  [132]  subscribing,  were  good  grounds  of 
action.  But,  as  the  statutes  requiring  the  subscription  of  witnesses  do  not  extend  to 
this  case,  both  because  it  is  not  a  deed  of  importance,  not  extending  to  L.100  Scots,  and 
because  it  is  a  bill  of  exchange,  the  subscription  of  witnesses  cannot  be  more  effectual 
than  their  oaths.  Lideed,  it  has  been  expressly  found,  that  biUs  signed  by  a  mark, 
without  subscribing  witnesses,  are  good  grounds  of  action ;  Brown  against  Johnstone, 
26th  February  1662,  1st  February  1669,  Stair  ;  Cameron  against  Macfie,  29th  January 
1803  (not  reported);  Cockbum  against  Gibson,  8th  December  1815. 

Answered^ — The  case  of  Brown  was  decided  in  absence  of  the  defender,  and  the 
report  expressly  bears,  that  it  was  decided  only  upon  its  particular  circumstances,  *'  and 
not  to  be  a  general  rule."  The  case  of  Cockbum  against  Gibson,  8th  December  1815, 
is  inapplicable  to  the  present  case,  as  there,  the  party  who  subscribed  the  bill  by  his 
mark  was  alive,  had  adhibited  that  mark  in  the  presence  of  two  subscribing  witnesses, 
and  acknowledged  having  done  so,  upon  which  last  circumstance  the  Court  decided  the 
case ;  whereas,  here  there  are  no  subscribing  witness,  and  the  party  alleged  to  have  put 
her  mark  to  the  bill  in  question  is  dead.  The  case  of  Cameron  must  be  presimied  to 
have  proceeded  upon  a  specialty,  as  it  is  not  reported.  The  allowing  of  parole  proof  in 
such  cases,  would  open  a  wide  door  to  fraud.  And  the  same  reasons  which  are  urged  for 
introducing  this  latitude  into  a  trifling  bill  like  this,  apply  equally  to  a  bill  of  any 
amount. 

Lord  Glerdee  observed, — That  he  always  supposed  that  any  document  signed  by  a 
mark  would  not  warrant  summary  diligence,  but  that  it  was  another  question.  Whether 
there  might  not  be,  super  tota  materia,  an  action  upon  a  bill  subscribed  by  a  mark  ?  and 
he  thought  it  doubtful  whether  a  bill  signed  by  a  mark  would  of  itself  warrant  decree ; 
but  thought  that  it  might  be  supported,  in  circumstances  like  the  present,  by  proof  that 
the  party  subscribed ;  that  there  was  no  general  rule  as  to  the  evidence  which  would  be 
sufficient,  but  that,  as  in  other  cases  where  an  imperfect  voucher  is  produced,  that  would 
depend  on  the  special  circumstances  of  the  case ;  that,  in  the  case  Stewart  against  Russell, 
11th  July  1815  (Fac,  Goll,\  where  the  party  who  attested  the  marking,  and  who  wrote 
round  it,  was  the  grantee,  the  Court  refused  action  on  the  bill,  in  the  special  circum- 
stances, but  laid  it  down,  that,  in  other  circumstances,  action  might  have  been  sustained  ; 
and  that,  besides,  the  sum  here  was  so  low  that  it  might  be  proved  without  a  regular 
writing. 

Lord  Bannatyne  rather  leant  to  support  the  opinion  of  the  Sheriff,  observing,  that  a 
bill  was  a  peculiar  instrument ;  that  it  was  dangerous  to  sustain  such  an  instrument, 
executed  only  by  a  mark  ;  and  that  it  was  safest  to  require  that  a  written  instrument 
[133]  should  be  complete,  or  that  the  party  should  bring  his  action  independently  of  it. 

The  Lord  Justice-Clerk  observed, — That  this  was  a  question  of  considerable  diffi- 


^  There  are  no  printed  papers  in  this  case. 
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culty  ;  that  the  caae  of  Eusaell  was  a  very  particular  case,  being  an  attempt  to  enforce  a 
eha^  on  the  bill,  and  the  attestation  being  holograph  of  the  charger,  which  was 
suspicions,  and  Russell  denying  his  mark;  that,  in  the  case  of  Lindsay,  18th  February 
1815  (not  reported),  which  was  an  indorsation  of  a  bank  receipt  for  L.50,  by  a  mark, 
before  two  witnesses  whose  names  were  adhibited,  the  Court  allowed  a  proof,  before 
answer,  that  these  witnesses  saw  the  mark  adhibited;  that  neither  of  these  cases 
established  a  principle  against  Lord  Glenlee's  opinion  in  this  case ;  that  the  former  cases 
seemed  to  authorize  a  proof  that  a  party  was  in  use  to  subscribe  in  such  a  manner,  and 
did  adhibit  the  subscription  in  question ;  and  that,  besides,  all  that  was  asked  here  was 
a  proof  before  answer. 

The  Court  "  alter  the  interlocutor  of  the  Sheriff  appealed  from,  in  so  far  as  it  refuses 
to  sustain  action  quoad  the  bill  libelled  on :  Find  the  pursuer  entitled  to  prove,  by  the 
oaths  of  the  two  witnesses  alleged  to  have  been  present,  that  Elizabeth  Campbell  did 
actoally  adhibit  her  acceptance  of  the  bill  by  the  marks  which  appear  on  the  face  thereof, 
and  that  the  body  of  the  bill  is  of  the  handwriting  of  one  of  these  witnesses :  And  remit 
to  the  Sheriff  to  allow  a  proof,  before  answer,  of  these  facts,  and  to  proceed  in  the  cause 
acGOidingly.''  • 


No.  52.  F.C.  N.S.  V.  135.     29  May  1816.     1st  Div.— Lord  Balmuto. 

Blackbubn,  Pursuer. — Alexander  Wood. 

Oliver,  Defender. — Baird. 

Bankrupt — Provision  to  Heirs  and  Children, — Clause  in  an  antenuptial  marriage-contract, 
held  to  import  an  onerous  obligation,  in  a  competition  between  the  son-in-law  and  the 
creditors  of  a  bankrupt. 

Mr.  Chatto  of  Mainhouse,  in  Boxburghshire,  having  become  bankrupt,  he  divested 
himself  of  his  whole  estate  in  favour  of*  trustees  for  behoof  of  his  creditors.  The 
trustees  brought  an  action  of  multiplepoinding  into  Court  for  the  division  of  the  funds 
in  their  hands.  Mr.  Oliver  claimed  as  creditor  for  L.1000,  and  founded  on  the  contract 
of  marriage  between  him  and  Miss  Agnes  Chatto,  daughter  of  the  bankrupt.  By  this 
contract,  of  date  18th  and  20th  August  1804,  Mr.  Oliver  and  his  father  bind  themselves 
in  certain  provisions  in  favour  of  Agnes  Chatto.  On  the  other  part^  Mr.  Chatto,  in 
contemplation  of  the  intended  marriage,  and  "  in  consideration  of  the  provisions  before 
mentbned,  settled  upon  his  said  daughter,  does  hereby  provide  and  secure  the  sum  of 
LIOOO  sterling,  in  name  of  dower  or  tocher  with  the  said  Agnes  Chatto;  which  sum 
he  binds  and  obliges  himself,  and  his  heirs,  executors,  and  successors  whomsoever,  to 
content  and  pay  to  the  said  William  Oliver,  junior,  and  Agnes  Chatto,  and  to  the  sur- 
vivor of  them  in  liferent,  for  their  liferent  use  allenarly,  and  that  by  half-yearly  or 
termly  payments,  as  after  mentioned ;  and  to  the  child  or  children  of  the  said  marriage, 
other  than  the  heir  in  fee ;  whom  failing,  to  the  said  William  Oliver,  junior,  his  own 
nearest  and  lawful  heirs,  executors,  or  assignees  whomsoever ;  and  that  at  the  first  term 
of  Whitsunday  or  Martinmas  after  the  death  of  the  said  Alexander  Chatto,  beginning 
the  first  term's  payment  of  the  interest  of  the  said  L.1000  at  Martinmas  next,  in  this 
present  year  1804,  for  the  half  year  from  that  to  the  succeeding  term,  and  the  next 
term's  payment  at  Whitsunday  thereafter,  in  the  year  1805,  and  so  forth,"  &c. 

[196]  The  creditors  oljeeted, — Mr.  Chatto  was  insolvent  at  the  date  of  making  the 

provision  in  favour  of  his  daughter.     The  bond  was  granted  to  a  conjunct  and  confident 

person,  for  a  gratuitous  cause,  and,  therefore,  is  null  and  void  under  Statute  1621.     In 

sabstance  and  effect,  the  obligation  imports  a  provision  by  a  father  to  a  daughter,  and 

cannot  compete  with  onerous  creditors ;  ErsJc.  b.  iv.  tit  i.  s.  34,  33 ;  Bankton,  b.  i.  tit. 

X.  a  77,  34  ;  Diet.  Vol.  I.  p.  73  ;  Fac,  GolL  5th  August  1783 ;  Fac,  Coll.  3l8t  January 

1804.    Answered^ — There  is  no  evidence  of  the  insolvency  of  Mr.  Chatto  at  the  date  of 

the  contract.     Besides,  marriage  is  an  onerous  cause  for  ail  obligations  antecedent  to 

£he  nuptialSy  and  relative  thereto.     Even  provisions,  when  reasonable,  in  postnuptial 

eontracts  of  marriage,  will  be  sustained ;  Erak.  b.  iv.  tit.  i.  s.  33 ;  BelVs  Commentaries^ 

h.  n,  tit.  iii.  chap.  1,  s.  1 ;  Hepburn  and  Gordon  against  Lord  Strathnaver,  3d  July 

1703,  Fol.  Did.  Vol.  I.  p.  73,  Forbes^  p.  606;  Ingl£  against  Dr.  Menzies  and  Lady, 
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February  17,  1715,  FoL  Did.  VoL  I.  p.  72,  Dalrymple,  No.  136,  p.  189 ;  Morray  of 
Kinnynmound,  against  Kinnynmound,  18th  January  1746 ;  Dykes  against  Dykes  and 
Hamilton,  9th  February  1811.  The  terms  of  the  present  contract  of  marriage  are  quite 
exclusive  of  the  application  of  the  Act  1681 ;  Creditors  of  Thoirs  against  Middleton, 
November  18,  1729. 

The  Lord  Ordinary  refused  to  sustain  the  claim,  but  the  Court  (29th  May  1816) 
altered. 

Per  Curiam, — ^There  is  no  evidence  of  Mr.  Chatto's  insolvency  at  the  date  of  the 
marriage-contract.     At  all  events,  this  obligation  is  undoubtedly  just  and  onerous. 

[Cf.  Goj'dons  V.  Murray,  11  S.  371.] 


No.  53.  F.C.  N.S.  V.  137     29  May  1816.     2nd  Div.— Lord  Craigie. 

Sir  William  Forbes,  James  Hunter  and  Company,  Pursuers. — Forbes, 

EoBERT  Macnab,  Defender. — Gillies. 

Cautioner — BUI  of  Exchange. — ^A  letter  of  guarantee  having  been  granted  to  the  original 
payee  of  a  bill,  and  having  been  delivered,  along  with  the  indorsed  bill,  to  a  bank 
which  discounted  it,  found,  that  the  bank  may  recover  from  the  granter  of  the  letter, 
though  the  original  payee  have  discharged  the  obligation  in  the  letter. 

On  8th  March  1813,  John  Cubie,  who  kept  a  salt-ofGlce  in  the  Candlemaker  Row  of 
Edinburgh,  purchased  a  quantity  of  salt  from  Alexander  Wilson,  salt-maker  at  Joppa, 
to  the  amount  of  L.48,  14s.  3d.,  and  for  this  sum,  of  the  same  date,  Cubie  granted  his 
acceptance  to  Wilson  "  for  value  received  in  salt." 

On  the  following  day  a  holograph  obligation  was  granted  by  Robert  Macnab, 
addressed  to  Alexander  Wilson,  in  these  terihs : 

''Mr.  John  Cubie  has  just  now  delivered  to  you  his  bill,  per  L.48,  14s.  3d.,  dated 
the  8th  current,  at  three  months'  date,  which  I  hereby  guarantee  to  see  regularly 
retired  when  due.     I  am,"  &c. 

Wilson  applied  to  Sir  William  Forbes  and  Company  to  discount  this  bill,  tendering 
to  them  both  the  bill  and  the  relative  letter  of  guarantee.  Sir  William  Forbes  and 
Company  agreed  to  do  this,  upon  his  indorsing  to  them  the  bill,  and  also  delivering  to 
them  the  letter  of  guarantee,  by  which  Macnab  undertook  to  see  the  bill  regularly 
retired  when  due.  The  bill  was  accordingly  indorsed  to  them  ;  the  letter  was  left  with 
them ;  and  the  value  paid  to  Wilson. 

When  the  bill  became  due,  both  Cubie  and  Wilson  had  become  bankrupt,  and  Sir 
William  Forbes  and  Company  demanded  payment  from  Macnab  under  the  letter  of 
guarantee. 

Macnab  now,  for  the  first  time,  informed  Sir  William  Forbes  and  Company,  that, 
on  the  16th  March,  subsequently  to  the  bill  being  discounted,  he  obtained  from  WiLson 
the  following  letter : 

"  On  the  9th  of  the  present  month,  you  granted  me  your  [138]  letter  guaranteeing 
the  payment  of  a  bill  drawn  by  me  on  and  accepted  by  Mr.  John  Cubie,  salt^iealer, 
Candlemaker  Row,  dated  Portobello,  8th  March  1813,  and  payable  three  months  after 
date,  for  L.48, 14s.  3d.  sterling.  The  goods  for  the  same  not  having  been  delivered  Mr. 
Cubie,  I  hereby  free  and  relieve  you  from  all  the  consequences  attending  the  said  bill. 
The  bill  in  question  has  been  paid  away  by  me,  or  else  would  have  destroyed  it  I 
am,''  &c 

Macnab  refused  payment,  founding  on  this  letter. 

Sir  William  Forbes  and  Company  brought  an  action  against  him,  in  which  they  pre- 
vailed before  the  Lovd  Ordinary. 

Pleaded  by  Macnab  in  a  reclaiming  petition, — The  letter  of  guarantee  was  personal 
to  Wilson,  and  not  transferable ;  at  all  events,  in  this  case,  it  was  not  assigned  to  Sir 
William  Forbes  and  Company ;  and,  if  it  had  been  assigned,  they,  on  the  plea  assignatua 
utitur  jure  cedentisy  would  have  been  liable  to  any  objection  affecting  their  cedent 
Wilson,  who,  by  the  letter  dated  16th  March,  after  the  bill  had  been  discounted,  under- 
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took  to  Telieye  Macnab  of  the  coasequeoceB  of  haviag  granted  the  letter,  as  the  goods,  it 
is  said,  had  not  been  delivered^  for  which  the  bill  had  been  granted. 

Aruwered, — ^The  object  of  the  letter  of  guarantee  was  obviously  to  give  the  bill 
currency  in  the  circle,  available  to  any  person  holding  the  bill  when  it  became  due,  as  it 
undertook  to  see  the  bill  regularly  retired  when  due ;  and,  as  an  accessory  to  the  bill, 
it  was  sufficiently  conveyed  to  the  respondents  by  delivering  it  along  with  the  indorsed 
bill ;  and  no  subsequent  private  transaction  between  Macnab  and  Wilson  can  relieve 
Macnab  from  his  engagement  to  see  the  bill  regularly  retired,  although  it  may  give 
Macnab  a  claim  of  relief  against  Wilson  when  he  pays  this  bilL 

The  Court,  conceiving  this  to  be  a  point  which  must  be  regulated  by  mercantile 
piactice,  took  the  opinion  of  the  treasurer  of  the  Bank  of  Scotland,  of  one  of  the 
cashiers  of  the  Royal  Bank,  and  of  the  manager  of  the  British  Linen  Company,  with 
regard  to  it    They  reported  unanimously  in  favour  of  the  pursuers. 

The  Court,  therefore,  unanimously  adhered. 

A  second  reclaiming  petition  was  refused  without  answers.      ^ 


No.  54.  F.C.  N.S.  V.  139.     1  June  1816.     2nd  Div.— Lord  Reston. 

Thomas  Stirling  Edmonstone,  Esq.,  Pursuer. — Clerk,  Robinson. 

Mrs.  Annabklla  Lockhart,  otherwise  Edmonstone,  Defender. — Jeffrey, 

J.  IT.  Mackenzie. 

The  Honourable  Mrs.  Maby  Butler  or  Forbes,  Pursuer. — Clerk,  Fvllerton. 

The  Honourable  Frederick  Augustus  Forbes,  Defender. 

Mrs.  Jane  Duntze  or  Levbtt,  Pursuer. — Forsyth. 

Philip  Stimpson  Levett,  Defender. 

Fofmm  Competens — Jurisdiction — Foreign — Husband  and  Wife. — Found,  that  an 
Enghsh  marriage  may  be  dissolved  in  Scotland  for  adultery  committed  there ;  and 
that  the  defender  in  the  process  of  divorce  must  be  domiciled  in  Scotland. 

Mr.  Edmonstone's  Case. 

Mr.  Edmonstone  was  born  and  educated  in  Scotland.  He  inherited  a  small 
patrimony  secured  on  an  heritable  bond  in  Scotland.  He  entered  into  the  army ;  and, 
after  being  for  some  time  on  foreign  service,  left  the  army,  and  returned  to  Scotland. 
He  afterwards  obtained  a  company  in  a  Scots  militia  regiment,  then  stationed  in 
England.  He  there  married,  in  1805,  the  sister  of  the  commanding  officer,  a  Scots- 
woman, but  who  had  resided  for  some  time  with  her  brother  in  England.  The  marriage 
was  celebrated  in  the  English  form ;  the  contract  was  drawn  up  in  the  Scotch  form ; 
the  lady's  jointure  was  secured  on  the  heritable  bond  due  to  her  husband  in  Scotland. 
Some  time  after  the  marriage  (the  parties  did  not  agree  how  long,  but  Mr.  Edmonstone 
appeared  to  have  resigned  his  comnussion  before  the  mar-  [140]  -riage,  or,  at  least,  to 
have  made  an  arrangement,  before  the  marriage,  for  resigning  it,  and  did  soon  afterwards 
leaign  it),  Mr.  Edmonstone  returned,  with  his  wife,  to  Scotland,  where  they  had  resided 
about  eight  years,  when  Mr.  Edmonstone  thought  that  he  discovered  that  she  was  in 
the  course  of  committing  acts  of  adultery  in  Scotland. 

He  immediately  raised  an  action  of  divorce  against  her  before  the  Commissaries. 
She  pleaded  in  defence, — That  the  marriage  having  been  contracted  in  England,  where 
maniage  is  indissoluble,  the  indissolubility  became  part  of  the  contract,  so  as  not  to  be 
removed  by  the  subsequent  domicile  of  the  parties  in  Scotland,  or  by  the  criminal  act 
being;  as  alleged,  committed  there.  The  Commissaries,  being  equally  divided,  by  a  rule 
ot  their  practice,  sustained  this  defence.  Against  this  judgment  Mr.  Edmonstone  pre* 
aented  a  bill  of  advocation. 
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Mbs.  Forbbs's  Casb. 

Mrs.  Forbes  and  her  husband  were  natives  of  Ireland ;  and  Mrs.  Forbes,  till  her 
marriage,  resided  at  Limerick,  where  she  formed  an  acquaintance  with  Mr.  Forbes,  then 
an  officer  quartered  in  that  town.  The  parties  left  Ireland  together;  and,  in  May  1794, 
were  regularly  married  in  the  Scotch  form  at  Portpatrick,  from  which,  in  a  few  days, 
they  returned  to  Ireland.  Soon  after,  Mrs.  Forbes  attended  her  husband  to  the 
Continent,  along  with  his  regiment.  He  was  alleged  to  have  abandoned  her  society 
there,  and  to  have  come  to  Scotland,  some  time  ago  (of  which  Mrs.  Forbes  was  informed 
in  December  1813,  or  January  1814),  along  with  a  female  with  whom  he  lived  in  open 
adultery. 

Mrs.  Forbes  immediately  raised  an  action  of  divorce  against  him  before  the  Com- 
missaries, in  which  he  appeared.  The  Commissaries  being  equally  divided,  gave 
judgment  for  the  defender ;  finding,  that,  though  the  marriage  ceremony  was  performed 
in  Scotland,  this  being  a  question  of  atahis,  must  be  determined  according  to  the 
domicile  of  the  parties  at  the  time  of  contracting,  which  was  Ireland,  where  marriages 
are  indissoluble.     Against  this  judgment  Mrs.  Forbes  presented  a  bill  of  advocation. 

Mrs.  Lsvett's  Case. 

Mrs.  Levett  and  her  husband  were  natives  of  England.  They  were  regularly 
married  in  England  in  1802.  They  lived  together  till  October  1810,  when  he  deserted 
her.  They  were  reconciled  in  March  1812  (after  a  prosecution  for  conjugal  rights).  In 
February  1813,  he  deserted  her  again,  and  came  to  Scotland  with  a  woman,  with  whom 
he  continued  to  live  there  in  adultery,  having  sold  his  house  in  England,  and  ceased  to 
have  any  establishment  there. 

Mrs.  Levett  raised  an  action  of  divorce  against  him  before  the  Commissaries  in 
October  1814.  The  Commissaries  found,  that  [141]  the  parties  having  been  married 
in  England,  and  their  true  permanent  domicile  being  there,  the  marriage  cannot  be  dis- 
solved in  Scotland.     Mrs.  Forbes  presented  a  bill  of  advocation. 

The  Lord  Ordinary  reported  these  three  bills  to  the  Second  Division.  As  they 
regarded  the  same  general  question,  they  were  heard  together,  by  special  appointment, 
in  presence  of  the  whole  fifteen  Judges.  No  appearance  was  nuule  for  Mr.  Forbes  or 
Mr.  Levett.  Memorials  were  afterwards  ordered,  in  which  the  parties  were  particularly 
directed  to  attend  to  the  following  question,  proposed  by  the  Second  Division  to  the 
First  Division,  and  to  the  permanent  Lords  Ordinary  of  both  Divisions : — "  Is  it  a  valid 
defence  against  an  action  of  divorce  in  Scotland,  on  account  of  adultery  committed  there, 
that  the  marriage  had  been  celebrated  in  England,  or  that  the  parties  had  been  domiciled 
there  when  the  marriage  was  celebrated  in  Scotland  ?  Or,  will  it  materially  affect  the 
defence,  that  the  parties,  although  married  in  England,  were  Scotch  persons,  who  had 
thereafter  cohabited  in  Scotland,  and  continued  domiciled  there? '' — Certain  points  were 
also  suggested  by  the  Court  for  the  consideration  of  the  counsel,  in  preparing  the 
memorials. 

Argument  for  the  pursuers : — It  was  argued  specially,  that  Mr.  Edmonstone's  marriage, 
having  been  contracted  between  Scotch  persons,  domiciled  in  Scotland  at  the  time,  and 
with  the  view  of  their  living  in  Scotland,  was  to  be  considered  as  a  Scotch  marriage ; 
and  that,  therefore,  the  Scotch  remedy  of  divorce  ought  to  bo  applied  in  the  case  of 
adultery ;  See  Lord  Mansfield's  limitation  of  the  general  rule  (that,  in  expounding  and 
enforcing  a  contract,  the  place  where  the  contract  was  entered  into,  and  not  that  in 
which  action  is  brought,  ought  to  be  considered),  in  Robinson  against  Bland,  1  Black, 
Rep,  256  [quoted  in  Lord  Robertson's  speech  infra\ ;  Huber  ad  PandedaSy  lib.  i.  tit. 
iii.  s.  10 ;  Voet  de  Statutts  eorumque  coneursu,  sect.  9,  cap.  ii.  s.  5,  9 ;  or,  at  leasts  if  it 
was  to  be  regarded  as  an  English  marriage,  Uiat  it  would  be  peculiarly  hard,  from  the 
situation  of  the  parties,  to  refuse  the  Scotch  remedy.  It  was  argued  specially,  that 
the  constitution  of  Mrs.  Forbes's  marriage  must  be  judged  of  as  a  Scotch  contract ;  for 
that  contracts  are  not  judged  of  as  to  their  constitution,  by  the  law  of  the  domicile  of 
the  parties  at  the  time  of  forming  the  contract,  but  by  the  lex  loci  cantractusj  e,g.  that 
marriages  at  Gretna  Green,  by  persons  domiciled  in  England,  were  valid  in  England. 

On  the  general  question,  how  far  an  English  marriage  may  be  dissolved  in  Scotland, 
on  account  of  adultery  committed  in  Scotland,  the  outline  of  the  argument  was  this : 

Indiaaolubility  is  truly  no  part  of  the  contract  of  parties  in  an  English  marriage.     A 
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marriage  celebrated  in  <ihat  country  is,  in  substance  and  in  form,  the  same  as  a  Scotch 
marriage.  A  mar-  [142]  -riage  was  held  indissoluble  in  England  before  the  Marriage 
Act  In  both  countries,  parties  agree  to  be  bound  till  death.  In  cases  of  breach  of  con- 
tract, the  laws  of  the  two  countries  give  redress  in  a  different  form.  The  Scotch  Courts 
of  law  give  a  total  divorce  for  adultery.  The  English  Courts  of  law  only  give  a  separa- 
tion a  mensa  et  ioro  ;  and  Parliament  grants  a  total  divorce ;  but,  in  such  cases.  Parliament 
acts  as  a  Court  of  law ;  Ellis  on  Proceedings  in  Parliament,  1802,  p.  235.  If  the  con- 
tract of  parties  excluded  their  separation,  the  English  Courts  could  never  grant  a 
separation  a  mensa  et  ioro,  which  is  as  contrary  to  the  terms  and  purposes  of  the 
marriage  as  a  total  divorce  :  nor  would  Parliament  grant  a  total  divorce.  The  indissolu- 
bility is  merely  an  effect  of  the  form  in  which  the  English  law  gives  relief. 
Accordingly,  the  English  Courts  of  Law  would  not  grant  a  total  divorce  for  adultery 
committed  in  England,  even  where  the  marriage  had  been  contracted  in  a  country  which 
authorizes  a  total  divorce  for  adultery  by  the  Courts  of  law  of  that  country.  The  indis- 
solubility, then,  not  being  a  condition  of  the  contract,  the  general  rule  applies,  that  the 
state  of  persons,  or  personal  qualities,  excepting  in  so  far  as  they  are  fixed  by  contract 
or  transaction,  or  are  fixed  with  relation  to  rights  or  privileges,  duties,  burdens,  or 
liabilities  in  another  country,  depend  exclusively  upon  the  laws  of  the  country  where 
the  party  resides,  whether  it  be  a  temporary  or  a  perpetual  residence ;  Huher  de  Jure 
dvitaiisj  lib.  iii.  s.  4,  cap.  i  p.  611 ;  Zoesitts  ad  Pandeetas,  lib.  i.  tit.  iii.  s.  20. 

Even  supposing  that  indissolubility  should  be  held  to  be  implied  as  part  of  the 
contract,  it  would  not  follow  that  it  would  have  execution  in  this  country.  No  doubt 
tins,  like  other  civilized  countries,  gives  effect  to  foreign  contracts  (except  deeds  convey- 
ing heritage  in  this  country),  according  to  the  lex  loci  contractus;  but  we  do  so  as  far 
only  as  consistent  with  our  own  la^.  Thus,  in  point  of  execution,  we  give  the  remedy 
according  to  our  own  law,  without  regard  to  the  execution  given  by  the  law  of  the 
foreign  country.  Thus,  also,  the  general  rule  is,  that  obligations  entered  into  in  a 
foreign  country,  and  pursued  for  in  Scotland,  are  extinguished  by  the  Scotch  prescription. 
And,  if  we  no  not  give  the  execution  of  the  foreign  law,  still  less  do  we  enforce  a  foreign 
contract,  where  we  hold  it  to  be  contrary  to  justice,  and  prejudicial  to  the  well-being  of 
the  state ;  Huber  ad  Pandectas,  lib.  L  tit.  iii.  The  law  of  Scotland,  according  to  the 
dictate  of  Scripture,  and  in  conformity  to  the  practice  of  almost  the  whole  of  the 
reformed  Christian  world,  allows  divorce  for  adultery ;  and  the  refusing  it  in  the  case 
of  marriages  contracted  in  one  of  the  foreign  countries  where  it  is  not  given,  would  be 
prejudicial  to  the  morality  and  happiness  of  this  country,  by  bringing  foreigners  to  com- 
mit adultery  in  this  counjnry,  and  by  enabling  Scotch  persons  to  live  in  open  profligacy, 
by  contracting  their  marriage  in  a  foreign  country.  Besides,  this,  being  a  question  of 
status  and  domestic  relation,  ought  to  be  governed  by  the  law  of  the  domicile,  as  has 
been  expressly  found  in  the  case  of  a  slave  [143]  brought  into  this  country  from  the 
plantations;  Knight  against  Wedderbum,  15th  January  1778,  and  the  English  case  of 
Somerset,  the  negro,  there  referred  to.  In  Hogg  or  Lashley  against  Hogg,  7th  June 
1791,  it  was  found,  that  the  legitim  due  to  children  depends  on  the  domicile,  not  on  the 
place  of  contracting  the  marriage ;  and  the  same  would  have  been  found  in  the  question 
between  the  same  parties,  16th  June  1795,  as  to  the  wife's  claim  on  the  husband's  move- 
ables, if  it  had  not  been  barred  by  special  contract. 

There  would  be  no  propriety  or  expediency  in  the  Judges  of  this  country  adopting 
the  English  doctrine  from  Comitas,  in  order  to  produce  a  uniformity  of  opinion  in  the 
two  countries,  it  being  said  that  the  English  Judges  have,  in  the  case  of  Lolly,  refused 
to  acknowledge  the  validity  pi  a  Scotch  divorce  in  such  a  case ;  for  we  do  not  know  all 
the  circumstances  of  that  case ;  and,  if  the  English  Judges  decided  wrong  in  that  case, 
they  may  be  set  right  by  the  Judges  of  this  country  persevering  in  the  proper  course. 
At  all  events,  the  Juci^es  of  this  country  ought  to  decide  according  to  what  is  just 

But|  though  indissolubility  were  part  of  the  contract,  and  though  that  contract  ought 
to  have  execution  in  Scotland,  yet  there  is  a  subsequent  transaction,  the  adultery,  which 
most  be  judged  of  by  the  lex  rei  gestcB ;  and,  as  we  allow  foreign  contracts  to  be  extin- 
goished  in  Scotland  in  modes,  or  by  evidence,  which  may  not  be  admitted  by  the  law 
of  the  foreign  country,  the  same  must  apply  in  the  case  of  adultery,  which,  by  the  law 
of  Scotland,  affords  ground  for  dissolving  the  contract  of  marriage. 

Ab  to  the  precedei^^ts,  the  case  of  Brunsdone  against  Sir  Thomas  Wallace,  9th  Feb- 
nuiy  1789,  does  not  apply,  as  Sir  Thomas  had  not  only  not  been  married  in  Scotland, 
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bat  had  never  been  in  Scotland  after  hia  marris^e.  The  case  of  Lindsay  against  Tovey, 
26th  January  1807,  which  was  carried  to  appeal  {Daw's  Reports^  p.  124),  was  merely 
remitted  for  reconsideration,  and  was  not  decided.  And  it  is  only  of  late,  that  the 
Commissaries  have  scrupled  to  grant  divorces  in  cases  like  the  present ;  Duke  of  Hamil- 
ton, in  the  Commissary  Court,  1794;  Murray  against  Lindley,  8th  March  1805;  the 
cases  of  Paget^  Lady  Hillary,  Teush,  Newte,  Obrien,  Pye.  The  interlocutors  of  the 
Commissaries  in  the  cases  of  Newte  and  Pye  were  altered  by  Lord  Meadowbank, 
who,  as  appears  from  his  notes,  printed  and  produced,  entertained  no  doubt  upon 
the  point 

Argument  for  Mrs.  Edmonstone, — (No  appearance  was  made  for  the  other  two 
defenders.)  It  was  argued  specially,  That,  in  point  of  fact,  she  and  her  husband  were 
not  domiciled  in  Scotland  at  the  time  of  the  marriage ;  that,  in  point  of  law,  the  place 
of  the  domicile,  at  the  date  of  the  contract,  does  not  signify,  but  the  place  of  the  contract ; 
that,  in  point  of  fact,  they  did  not  contemplate  to  return  immediately  to  Scotland,  in 
order  to  reside  there  during  their  lives;  and  that,  in  point  of  law,  where  it  is 
in-  [144]  -tended  that  a  contract  is  to  be  framed  with  a  view  to  its  being  executed  in  a 
foreign  country,  according  to  the  laws  of  that  country,  the  exclusion  of  the  laws  of  the 
country  in  which  the  contreu^t  is  framed,  must  be  made  in  clear  and  express  terms  which 
was  not  done  here. 

On  the  general  point,  the  argument  was  to  the  following  effect : 

Indissolubility  is  part  of  the  contract  of  an  English  marriage.  It  is  a  known  condi- 
tion of  such  a  marriage,  imposed  by  the  lex  loci  contractual  which  must  be  held  to  be 
part  of  the  contract,  as  much  as  any  condition  in  a  sale  or  other  consenual  contract^ 
which,  though  not  expressly  covenanted  upon,  being  the  known  law  of  the  land,  makes 
an  essential  inseparable  part  of  such  sale  or  contract.  Indeed,  it  is  a  condition  which  the 
parties  cannot  dispense  with.  The  indissolubility  arises  from  this,  and  not  from  the 
constitution  of  the  English  Courts.  The  necessity  of  an  Act  of  Parliament  (which  it  is 
impossible  to  mistake  for  a  judicial  procedure)  shows,  that  a  special  law  is  required  to 
derogate  from  the  general  law.  Accordingly,  in  the  case  of  Lolly  (not  yet  reported),  the 
twelve  Judges  of  England  found,  that  a  man  married  in  England,  divorced  by  the  Com-  . 
missaries  in  Scotland  for  adultery  committed  here,  and  marrying  again  in  England,  was 
guilty  of  bigamy ;  on  the  ground  that  the  sentence  of  no  Court,  but  only  the  Act  of  the 
British  Legislature,  can  dissolve  an  English  marriage. 

It  is  a  general  doctrine,  that,  ex  comitate,  all  foreign  contracts  are  expounded  and 
enforced,  not  according  to  the  law  of  the  place  where  action  is  brought,  but  according  to 
the  law  of  the  locus  contractus ;  Huher,  Vol.  II.  lib.  i.  tit.  ii.  s.  8  and  9 ;  Bankton,  b.  L 
tit.  i.  s.  76,  78 ;  Lord  Mansfield^ s  words,  in  Eobinson  against  Bland,  I.  Black.  Bep.  256 ; 
Mitchell  against  Burnet  and  Mowat,  11th  December  1746,  KUk.  Foreign,  No.  3 ;  Lawson 
against  Maxwell,  12th  February  1784.  The  objections  made  to  the  application  of  this 
doctrine  to  the  present  case  are  not  sufficient.  As  to  the  argument  that  a  divorce  is 
merely  a  remedy  or  mode  of  execution,  and  that  such  are  regulated  by  the  law  of  the 
country  where  action  is  raised ;  though  this  might  apply  if  the  English  law  admitted 
divorce  for  adultery  in  one  form,  while  we  give  it  in  another  form,  it  does  not  apply 
where  the  law  of  England  denies  entirely  the  right  of  divorce.  As  to  the  argument, 
which  was  in  one  case  sanctioned  by  the  Court,  Delvalle  against  York  Buildings  Com- 
pany, 9th  March  1786,  that  the  Scotch  prescriptions  apply  to  obligations  constituted  by 
English  contracts,  as  rules  of  Scotch  process,  which  has  some  analogy  to  Scotch  divorces, 
that  decision  was  reversed  on  appeal;  and  the  contrary  has  since  been  found,  York 
Buildings  Company  against  Cheswell,  14th  February  1792.  The  denying  of  divorce  for 
adultery  is  not  contrary  to  the  general  usage  of  the  greater  part  of  reformed  Christendom ; 
neither  is  it  contrary  to  good  morals,  separation  a  mensa  el  toro,  and  other  remedies, 
being  found  sufficient  to  keep  adultery  in  check ;  nor  is  it  contrary  to  the  policy  [145]  of 
the  law  of  Scotland,  which  only  permits  such  a  remedy  if  the  party  choose  to  avail  him- 
self of  it)  but  does  not  enjoin  it :  nor  would  any  harm  arise,  from  giving  in  this  country 
the  redress  allowed  by  the  lex  loci  contractus.  As  to  its  being  a  question  of  status,  and, 
therefore,  to  be  governed  by  the  law  of  the  domicile  the  general  law  is,  that  questions 
of  status  are  governed  in  that  way,  but  questions  of  status,  in  general,  arise  from  physical 
facts  quite  different  from  contract,  e,g.  male  and  female,  puhes  and  impubes,  sane  and 
insane,  &c. ;  and  many  of  the  questions  arising  from  the  contracts  of  marriage  and  of 
service,  e,g,  the  wife's  liability  to  imprisonment  for  debt,  &c.  are  somewhat  of  the  same 
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nataie,  being  relAtions  between  tbe  state  and  the  individual ;  but  the  personal  mutual 
obligations  in  these  two  contracts,  such  as  indissolubility  in  the  case  of  marriage,  and 
the  personal  mutual  obligations  in  all  ordinary  contracts,  must  be  ruled  by  the  lex  loci 
contrachis.  The  case  of  Ejiight,  the  negro,  is  not  a  precedent  for  the  general  case,  as  it 
proceeded  upon  the  injustice  of  the  law  of  Jamaica.  If  the  pursuer's  doctrine  be  admit- 
tedy  we  must  sustain  as  valid  a  divorce  of  a  Scotch  marriage,  granted  in  Prussia  for 
incompatibility  of  temper,  &c 

As  in  Scotland,  divorce  for  adultery  is  not  thought  material,  but  is  merely  allowed ; 
and  as,  in  England,  the  indissolubility  of  marriage  is  thought  essential,  which  is  evinced 
by  the  judgment  in  Lolly's  case ;  and,  as  the  worst  consequences  would  ensue  if  persons 
were  to  be  held  to  be  divorced  in  this  country,  and  not  in  England ;  and,  as  England  is 
not  a  foreign  country,  but  part  of  the  same  kingdom ;  we  ought  in  this  case,  ex  comitate^ 
to  adopt  the  English  doctrine. 

The  place  of  the  res  gesta,  the  adultery,  does  not  alone  determine  the  law  by  which 
ihe  case  is  to  be  judged ;  but  must  be  taken  in  connection  with  the  previous  contract. 
Thus,  though  the  payment  of  six^er  cerU.  in  Scotland,  under  a  Scotch  contract,  be  usury, 
the  payment  of  that  rate  in  Scotland,  under  a  contract  bona  fide  entered  into  in  a  country 
where  that  rate  is  legal,  is  not  usury. 

The  precedents  are  either  in  favour  of  the  defender,  or  leave  the  question  open ;  Dods 
against  Westcombe,  11th  June  1745,  KUk,  Forum  competens.  No.  2;  Brunsdone 
against  Sir  Thomas  Wallace,  9th  February  1789 ;  Duke  of  Hamilton  in  the  Commissary 
Court,  1794 ;  Pine  against  Lunan,  8th  March  1796 ;  Murray  against  Lindley,  8th  March 
1805;  Lindsay  against  Tovey,  26th  January  1807,  which  was  appealed;  Several  cases 
which  occurred  in  the  Commissary  Court  pending  that  appeal;  Doubts  expressed  in 
the  House  of  Lords  in  the  case  of  Lindsay,  which  was  remitted,  Dotei^s  Bep.  p.  124. 

Opinions  of  the  Judges. — The  Judges  of  the  First  Division,  and  the  permanent  Lords 
Ordinary  of  both  Divisions,  returned  the  following  answer  to  the  question  proposed  by 
the  Judges  of  the  Second  Division : 

[146]  "The  ten  Judges,  to  whom  the  above  question  has  been  referred,  having 
maturely  considered  it  separately,  and  having  also  conversed  together  on  the  subject,  are 
unanimously  of  opinion,  that  it  is  not  a  valid  defence  against  an  action  of  divorce  in 
Scotland  for  adultery  committed  there,  that  the  marriage  had  been  celebrated  in  Eng- 
land; nor  that  the  parties  had  been  domiciled  there  when  the  marriage  had  been 
celebrated  in  Scotland.  And,  lastly,  they  are  of  opinion,  where  the  parties  are  Scots 
persons,  happening  to  be  in  England  when  their  marriage  was  celebrated,  but  who,  there- 
after, returned  to  Scotland,  and  cohabited  and  continued  domiciled  there,  that  these 
circumstances  can  never  aid  the  defence  against  an  action  of  divorce  in  Scotland  for 
adultery  committed  there,  on  the  ground  that  the  marriage  had  been  celebrated  in 
England ;  on  the  contrary,  they  are  of  opinion,  that  these  circumstances  will  materially 
support  the  plea  of  the  pursuer  of  the  divorce. 

"  In  giviog  this  opinion,  they  think  it  necessary  to  add,  that  they  take  it  for  granted, 
that  there  is  no  objection  to  the  jurisdiction  of  the  Court,  from  the  want  of  that  resi- 
dence or  domicile  in  the  parties,  which  is  necessary  to  found  civil  jurisdiction ;  and  also, 
that  there  is  no  proof  of  collusion  between  the  parties,  either  by  direct  evidence,  or 
necessarily  arising  out  of  the  circumstances  of  the  case ;  as  they  mean  to  give  their 
opinion  only  on  the  abstract  question  put  to  them,  and  to  say,  that  the  mere  fact  of  the 
marriage  having  been  celebrated  in  England,  whether  between  English  or  Scots  parties, 
is  not  per  se  a  defence  against  an  action  of  divorce  for  adultery  committed  here." 

At  the  advising  (on  5th  March),  opinions  to  the  following  effect  were  delivered  by 
ihe  Judges  of  the  Second  Division : 

Lord  Meadowbank. — ^I  retain  entirely  my  former  sentiment  upon  the  general  point ; 
and  concur  with  the  argument  for  the  pursuers. 

Lord  Moberteon, — (His  Lordship  stated  the  facts  in  Edmonstone's  case.) 

In  tiieee  circumstances,  the  pursuer  brings  his  action  of  divorce  before  the  Commis- 
saries, libelling  on  acts  of  adultery  committed  by  the  defender  in  Scotland,  and  conclud* 
ing  for  divorce  a  vinculo  matrimomu 

The  defence,  after  a  general  denial  of  guilty  is,  that  the  marriage  was  celebrated  in 
England ;  that,  by  the  law  of  that  country,  marriage  is  indissoluble  except  in  Parlia- 
ment; and  that,  as  the  Court  must  judge  according  to  the  lex  loci  contractus^  it  cannot 
pronounce  sentence  of  divorce  a  vinculo  mcftrimomi.    The  Commissaries  have'  sus* 
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tained  the  defence,  and  the  case  is  now  brought  under  our  review  by  advocation  by  Mr. 
Edmonstone. 

The  pursuer  has  endeavoured  to  show,  that,  by  the  law  of  Eng-  [147]  -land,  marriage 
is  not  indissoluble,  and,  as  it  could  not  be  denied,  that  it  was  in  Parliament  alone  that 
any  dissolution  could  take  place,  he  was  driven  to  the  necessity  of  maintaining  that  the 
proceedings  in  Parliament,  on  a  bill  of  divorce,  were  truly  of  the  nature  of  judicial  pro- 
ceedings. How  the  law  of  England  stands  as  to  this  point,  is  not,  properly  speaking,  a 
matter  of  argument  in  this  Court.  The  law  of  England,  like  that  of  every  other  foreign 
country  (and  England,  in  such  cases,  is  held  to  be  a  foreign  country),  is  to  us  merely  a 
matter  of  fact.  Now,  of  the  fact  we  have  the  best  possible  evidence,  for  the  Lord 
Chancellor,  in  the  case  of  Tovey  and  Lindsay,  stated,  that  the  twelve  Judges  had  lately 
decided  in  Lolly's  case,  that,  "as,  by  the  English  law,  marriage  was  indissoluble,  a 
marriage  contracted  in  England  could  not  be  dissolved  in  any  way,  except  by  an  act  of 
the  Legislature ; "  Dov/s  Keports,  I.  125.  Now,  an  Act  of  Parliament,  dissolving  a 
marriage,  is  not  of  the  nature  of  a  judicial  proceeding,  but  is  truly  a  privUegium,  in  the 
strict  legal  sense  of  that  term,  viz.  "An  Act  of  the  supreme  power  of  the  State 
regulating  the  rights  of  private  parties  in  a  case  where  the  Courts  of  law  have  no 
powers." 

Holding,  then,  that  the  marriage  of  the  parties  having  been  celebrated  in  England, 
is,  by  the  law  of  that  country,  in<£ssoluble,  we  must  now  consider  whether  the  Courts 
of  this  country  are  bound  to  decide  according  to  the  lex  loci  contractus^  or  whether,  in 
the  circumstances  of  the  case  (in  which  it  appears,  that  the  parties  are  domiciled  in 
Scotland),  they  must  take  cognizance  of  the  cause,  and  decide  according  to  the  laws  of 
this  kingdom. 

As  the  whole  plea  of  the  defender  rests  on  this  proposition,  that  the  decision  of  this 
case  must  be  regulated  by  the  lex  loci  contractusy  it  is  necessary  to  inquire  in  what 
circumstances  a  Court  of  law  is  bound  to  regulate  its  decisions  by  the  lex  loci,  in  pre- 
ference to  the  law  of  the  country  in  which  the  action  is  brought,  and  in  which  the 
parties  are  domiciled,  and  how  fai  that  rule  is  to  be  extended.  Li  every  question 
regarding  the  validity  or  effects  of  a  personal  contract,  the  first  object  to  be  attended  to 
is,  what  was  actum  et  iractatum  between  the  parties.  If  the  parties  have  bound  them- 
selves to  any  thing  that  is  not  contra  bonos  mores,  such  contract  will  be  effectual  all  the 
world  over,  and  will  be  enforced  in  every  Court.  When  an  action  is  brought  to  enforce 
performance  of  a  contract  executed  in  a  foreign  country,  the  first  question  is,  where  is 
the  evidence  of  the  contract  ?  The  evidence  of  such  contract  or  obligation  may  be  a 
written  instrument,  not  according  to  the  forms  required  by  the  law  of  that  country  in 
which  the  action  to  enforce  performance  is  brought,  e,g.  a  bond  not  probative  in  terms 
of  the  Acts  1681  or  1695  ;  but  our  Courts  would  not  hesitate  to  sustain  action  on  such 
bond.  This  will  be  done,  not  from  any  comitas  to  the  law  of  a  foreign  country,  but 
because  a  contract  so  executed  is  evidence  of  the  agreement  of  the  parties,  and  that 
they  had  in  view  the  law  of  the  country  where  they  contracted,  and  that  they  meant  to 
be  bound  by  it. 

[148]  But,  although  the  rule  as  to  the  lex  loci  contractus  is  of  very  general  applica- 
tion, particularly  as  to  the  constitution  and  validity  of  personal  contracts  and  obligations, 
it  is  not  universal. 

In  the  first  place,  it  does  not  apply  to  contracts  or  obligations  relative  to  real  estates. 
This  point  need  not  be  enlarged  upon. 

In  the  second  place,  no  regard  is  paid  to  the  lex  loci  where  it  appears  that  the  parties 
had  a  different  law  in  view  at  the  time  they  entered  into  the  contract.  This  is  explicitly 
laid  down  by  Lord  Mansfield  in  Sir  John  Bland's  case.  "  The  general  rule  "  (said  his 
Lordship),  "  established  ex  comitate  etjure  gentium,  is,  that  the  place  where  the  contract 
is  made,  and  not  where  action  is  brought^  is  to  be  considered  in  expounding  and  enforc- 
ing the  contract.  But  this  rule  admits  of  an  exception  where  the  parties  at  the  time  of 
making  the  contract  had  a  view  to  a  different  kingdom;**  1  Black.  Rep.  256.  The 
defender  has  laboured  hard  to  show,  that  the  exception  mentioned  by  the  learned  Lord 
is  merely  an  obiter  dictum,  and  not  of  the  same  authority  as  the  deliberate  opinions  of 
that  great  and  eminent  Judge.  I  cannot  view  it  in  that  light  The  lex  lod  is  to  be 
considered  in  expounding  or  enforcing  a  contract,  not  from  a  blind  deference  or  comitas 
towards  a  foreign  law,  but»  because  it  is  presumed,  that  the  parties  had  in  view  the  law 
of  the  country  in  which  the  contract  was  entered  into,  and  that  they  meant  to  be  bound 
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by  it  But  this  is  only  a  pretumpiumy  and  cannot  be  regarded  where  the  contrary 
appears.  The  opinion  of  Lord  Mansfidd  is  confirmed  by  those  of  Hnber  and  Yoet 
quoted. 

But  there  is  another  set  of  cases  in  which  also  the  lex  loei  is  disregarded ;  I  mean 
those  cases  in  which  the  lex  loci  is  contrary  to  the  general  and  universal  rules  of  justice. 
Tbis  may  be  exemplified  by  the  decision  in  the  case  of  Knight,  the  negro,  15th  January 
1770.  His  master  bought  him  as  a  slave  in  Jamaica,  where  such  purchases  are  legal. 
Neither  the  purchase,  nor  the  legality  of  it  according  to  the  lex  loci,  were  denied ;  but 
the  Court  held,  that  the  dominion  assumed  over  the  negro  imder  that  law,  being  in 
itself  unjust^  could  not  be  supported  in  this  country  to  any  extent,  and  a  judgment, 
proceeding  on  the  same  principles,  was  pronounced  in  England  in  the  case  of  Somerset. 
Neither  wotdd  our  Courts  pay  any  regard  to  the  lex  loci  where  it  was  contra  hones  more$, 
where  it  was  inconsistent  with  our  religion,  or  where  it  was  contrary  to  the  great  and 
fondamental  principles  of  public  law.  I  need  not  say  that  I  do  not  mean  that  innumer* 
able  class  of  laws  which  are  intended  for  the  regulation  of  matters,  which  are  in  them- 
selves to  a  certain  extent  indifferent,  but  such  public  laws  as  affect  the  interests  of 
religion  and  morality,  and  the  general  well-being  of  society.  It  is  quite  inconsistent 
with  every  idea  of  good  government  to  suppose,  that  the  laws  of  our  own  country,  when 
of  this  last  description,  are  to  give  way  to  the  laws  of  any  other  country  whatever. 

What  I  have  now  stated  may  be  reduced  to  the  following  propositions :  1^,  That 
the  regard  which  is  paid  to  the  lex  loci  eon-  [149]  -traetus  does  not  arise  from  any  blind 
deference  to  the  law  of  a  foreign  country,  but  is  founded  on  the  legal  presumption,  that 
the  parties  had  in  view  the  law  of  the  country  where  the  contract  was  executed,  and 
intended  to  bind  themselves  accordingly.  2d,  That  the  application  of  the  lex  loci, 
though  general,  is  not  universal.  That  it  does  not  take  place  as  to  contracts  relative  to 
real  estates.  That  it  does  not  take  place  where  the  parties,  at  the  time  of  entering  into 
the  contract,  had  the  law  of  another  kingdom  in  view ;  or  where  the  lex  loci  is  in  itself 
unjust  or  eofUra  hones  mores,  or  contrary  to  the  public  law  of  the  State  as  regarding  the 
interests  of  religion  or  morality,  or  the  general  well-being  of  society.  In  short,  the  lex 
lod  is  not  of  universal  application,  but  may,  or  may  not,  be  applied  according  to  the 
nature  of  the  contract,  as  it  may  be  affected  by  the  circumstances  I  have  mentioned. 

Marriage  being  entirely  a  personal  consensual  contract,  it  may  be  thought  that  the 
fesp  loci  must  be  restored  to  in  expounding  every  question  that  arises  relative  to  it.  But 
it  will  be  observed,  that  marriage  is  a  contract  sui  generis,  and  differing,  in  some 
respects,  from  all  other  contracts,  so  that  the  rules  of  law  which  are  applicable  in 
expounding  and  enforcing  other  contracts,  may  not  apply  to  this.  The  contract  of 
marriage  is  the  most  important  of  all  human  transactions.  It  is  the  very  basis  of  the 
whole  fabric  of  civilised  society.  The  status  of  marriage  is  juris  gentium,  and  the 
foundation  of  it,  like  that  of  all  other  contracts,  rests  on  the  consent  of  parties ;  but  it 
differs  from  other  contracts  in  this,  that  the  rights,  obligations,  or  duties,  arising  from 
it^  are  not  left  entirely  to  be  regulated  by  the  agreements  of  parties,  but  are,  to  a  certain 
extent,  matters  of  municipal  regulation,  over  which  the  parties  have  no  control,  by  any 
declaration  of  their  will ;  it  confers  the  status  of  legitimacy  on  children  born  in  wedlock, 
with  all  the  consequential  rights,  duties,  and  privileges,  theoce  arising ;  it  gives  rise  to 
the  relations  of  consanguinity  and  affinity ;  in  short,  it  pervades  the  whole  system  of 
civil  society.  Unlike  other  contracts,  it  cannot,  in  general,  amongst  civilised  nations, 
be  dissolved  by  mutual  consent ;  and  it  subsists  in  full  force,  even  although  one  of  the 
parties  should  be  for  ever  rendered  incapable,  as  in  the  case  of  incurable  insanity,  or  the 
like,  from  performing  his  part  of  the  mutual  contract. 

No  wonder  that  the  rights,  duties,  and  obligations,  arising  from  so  important  a 
contract,  should  not  be  left  to  the  discretion  or  caprice  of  the  contracting  parties,  but 
shonld  be  regulated,  in  many  important  particulars,  by  the  laws  of  every  civilised 
country;  and  such  laws  must  be  considered  as  forming  a  most  essential  part  of  the 
public  law  of  the  country.  As  to  the  constitution  of  the  marriage,  as  it  is  merely  a 
personal  consensual  contract,  it  must  be  valid  everywhere,  if  celebrated  according  to  the 
lex  loei  ;  but^  with  regard  to  the  rights,  duties,  and  obligations,  thence  arising,  the  law 
of  the  domicile  must  be  looked  to.  It  must  be  admitted,  that,  in  every  country,  the 
laws  relative  to  divorce  are  considered  as  of  the  utmost  importance,  as  public  laws 
affecting  [160]  the  dearest  interests  of  society.  With  us  the  laws  relative  to  divorce 
aie  founded  on  divine  authority.     How  can  a  person  withdraw  himself  from  obedience 
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to  snch  laws!  Are  these  laws  relaxed  as  to  a  person  domiciled  in  Scotland,  because  his 
marriage  is  contracted  in  a  country  where  the  law  of  divorce  is  different?  If  two 
natives  of  Scotland  were  married  in  France  or  Prussia,  according  to  the  laws  of  those 
countries,  the  marriage  would  no  doubt  be  valid  here,  but  would  they  be  entitled  to 
come  into  the  Commissary  Court  and  insist  for  a  dissolution  a  vinculo  mairinumuj 
merely  because  their  tempers  were  not  suitable,  which,  in  France,  was  a  ground  of 
divorce,  or  for  any  of  the  numberless  reasons  for  dissolving  a  marriage  which  are 
allowed  by  the  laws  of  Prussia  ?  But,  if  we  would  not  listen  to  the  lex  lod  when  it 
&cilitates  divorce  to  a  degree  which  our  law  considers  as  inconsistent  with  the  best 
interests  of  society,  and  as  not  warranted  by  the  Divine  law,  on  what  principle  are  we 
to  give  effect  to  the  lex  loci  which  prohibits  divorce,  even  advlterii  catuOy  though  per- 
mitted in  this  country  under  the  sanction  of  the  Divine  law  1  I  agree  entirely  with 
what  is  well  expressed  by  Lord  Meadowbank,  Appendix  to  bill  of  advocation  for 
Edmonstone,  p.  9. 

It  is  said,  that,  in  every  contract,  the  parties  bind  themselves,  not  only  to  what  is 
expressly  stipulated,  but  also  to  what  is  implied  in  the  nature  of  the  contract,  and  that 
these  stipulations,  whether  express  or  implied,  are  not  affected  by  any  subsequent  change 
of  domicile.  This  may  be  true  in  the  general  case,  but,  as  alreisuly  noticed,  marriage  is 
a  contract  mi  generis,  and  the  rights,  duties,  and  obligations,  which  arise  out  of  it,  are 
matters  of  so  much  importance  to  the  well-being  of  the  State,  that  they  are  regulated, 
not  by  the  private  contract,  but  by  the  public  laws  of  the  State,  which  are  imperative  on 
all  who  are  domiciled  within  its  territory.  If  a  man  in  this  country  were  to  confine  his 
wife  in  an  iron  cage,  or  to  beat  her  with  a  rod  of  the  thickness  of  the  Judge's  finger, 
would  it  be  a  justification,  in  any  court,  to  allege  that  these  were  powers  which  the  law 
of  England  conferred  on  a  husband,  and  that  he  was  entitled  to  the  exercise  of  them, 
because  his  marriage  had  been  celebrated  in  that  country  1 

In  short,  although  a  marriage  which  is  contracted  according  to  the  lex  loci,  will  be 
valid  all  the  world  over,  and  although  many  of  the  obligations  incident  to  it  are  left  to 
be  regulated  solely  by  the  agreement  of  the  parties,  yet  many  of  the  rights,  duties,  and 
obligations,  arising  from  it,  are  so  important  to  the  best  interests  of  morality  and  good 
government)  that  the  parties  have  no  control  over  them,  but  they  are  regulated  and 
enforced  by  the  public  law,  which  is  imperative  on  all  who  are  domiciled  within  its 
jurisdiction,  and  which  cannot  be  controlled  or  affected  by  the  circumstance  that  the 
marriage  was  celebrated  in  a  country  where  the  law  is  different.  In  expounding  or 
enforcing  a  contract  entered  into  in  a  foreign  country,  and  executed  according  to  the  laws 
of  that  country,  regard  will  be  paid  to  the  lex  loci,  as  the  contract  is  evidence  that  the 
parties  had  in  view  the  law  of  the  [151]  country,  and  meant  to  be  bound  by  it ;  but  a 
party  who  is  domiciled  here,  cannot  be  permitted  to  import  into  this  country  a  law 
peculiar  to  his  own  case,  and  which  is  in  opposition  to  those  great  and  important  public 
laws  which  our  Legislature  has  held  to  be  essentially  connected  with  the  best  interests 
of  society. 

Forbes's  case  is  different  from  that  of  Edmonstone.  The  parties  are  natives  of 
Ireland ;  they  were  domiciled  in  that  country ;  they  came  to  Scotland,  as  far  as  appears, 
merely  for  the  purpose  of  being  married  in  this  country ;  they  remained  only  for  a  few 
days,  and  then  returned  to  Ireland.  At  the  distance  of  many  years  the  defender  came 
to  Scotland,  and  there  committed  acts  of  adultery,  on  which  this  action  of  divorce 
a  vinculo  is  founded.  Although  the  marriage  was  celebrated  in  Scotland,  yet,  in  the 
circumstances  stated,  parties  must  be  presumed  to  have  had  the  law  of  Ireland  in  view 
in  every  thing  relative  to  the  rights,  obligations,  and  duties,  arising  from  the  status  of 
marriage ;  2d,  I  see  no  evidence  that  the  defender  had  such  a  residence  in  this  country 
as  to  create  a  jurisdiction  ratione  domicilii,  I  doubt  much,  whether  a  residence  in 
Scotland,  and  committing  adultery  there,  for  the  purpose  of  creating  a  jurisdiction  in 
the  Courts  of  this  country,  which  they  would  not  otherwise  have  had,  would  not  be  a 
fraudulent  device  to  elude  or  defeat  the  law  of  that  country  to  which  the  parties  are 
subject 

Neither  is  there  evidence  of  the  domicile  in  the  case  of  Levett ;  and  in  both  cases 
the  domicile  must  regulate. 

Upon  the  whole,  I  think  that  Edmonstone's  case  ought  to  be  remitted  to  the 
Commissaries,  with  instructions  to  proceed  in  it ;  and  that,  in  the  other  two  cases,  there 
ought  to  be  farther  inquiry  as  to  the  domicile. 
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Lord  Barmatyne, — ^Thia  is  a  qnestion  of  inteniational  law. 

1%  18  said,  tbat^  by  the  law  of  EDgland,  marriage  is  indiflsoliible^  I  take  that  for 
granted.    The  opinion  of  the  twelve  Judges  is  decisive  upon  the  point. 

But  on  what  ground  is  marriage  indissoluble  in  England  ?  It  is  said  by  the  defender, 
that  its  indissolubDity  is  fortified  by  the  terms  of  the  agreement,  the  parties  taking  each 
other  for  husband  and  wife  till  death  do  them  part.  But  I  do  not  think  this  a  just  view 
of  the  subject.  I  conceive  the  rights  of  the  parties,  arising  from  marriage  by  the  law 
of  England,  and  the  maxim  of  the  indissolubility  of  that  relation  there,  to  rest,  not  on 
individual  will,  or  the  agreement  of  parties,  but  on  the  law  of  the  country.  One  proof 
of  this  is,  that  marriage  was  held  indissoluble  in  England  befoie  the  Marriage  Act. 
Another  is,  that  the  English  apply  the  doctrine  of  indissolubility  to  all  marriages, 
wherever  celebrated,  by  whatever  forms,  and  in  whatever  words.  The  same  principle, 
of  holding  the  rights  of  the  parties  arising  from  marriage  to  be  regulated  by  the  law  of 
the  country,  holds  in  Scotland.  A  Scotch  Court  would  not  regard  an  agreement  that 
the  marriage  should  not  be  dissolved  even  for  adultery. 

It  is  a  natural  consequence  of  the  intercourse  taking  place  [152]  among  civilized 
nations,  that  the  Courts  of  law  of  one  country  must  often  feel  themselves  called  upon  to 
enforce  rights  arising  in  another,  and,  in  doing  so,  to  judge  of  and  give  effect  to  such 
rights,  not  according  to  the  laws  of  their  own  country,  but  according  to  those  of  the 
country  in  which  they  had  their  origin ;  though  they  can  only  be  bound  to  do  so  in  so 
far  as  is  not  prejudicial  to  the  legal  policy  of  their  own.  On  this  last  ground,  questions 
respecting  land  rights  are  judged  of  by  the  law  of  the  country  in  which  the  lands  lie. 
Bat  it  may  often  be  just  and  expedient  to  give  effect  to  the  laws  of  the  foreign  country, 
with  regard,  not  merely  to  the  constitution  of  contracts,  and  many  of  the  claims  arising 
from  them,  bnt,  in  general,  with  regard  to  all  personal  rights,  and,  among  others,  to  the 
civil  claim  of  reparation  arising  from  injury  or  crime. 

Though  the  origin  of  marriage  is  contract^  it  is  in  a  different  situation  from  all  others. 
It  is  a  contract  coeval  with,  and  essential  to,  the  existence  of  society ;  while  the  relations 
of  husband  and  wife,  parent  and  child,  to  which  it  gives  rise,  are  the  foundation  of  many 
rights  acknowledged  all  the  world  over,  and  which,  though  differently  modified  in 
d^erent  countries,  have  everywhere  a  legal  character  altogether  independent  of  the  will 
of  parties. 

When  such  a  question  as  the  present  occurs,  in  judging  what  law  ought  to  be  applied 
to  its  determination,  it  is  important  to  consider,  not  merely  the  place  where  it  arises,  but 
the  nature  of  the  right  sought  to  be  enforced,  and  the  situation  of  the  parties.  This  is 
Dot  an  action  for  obtaining  implement  of  a  marriage ; — quite  the  reverse.  It  is  an  action 
for  its  dissolution.  And  the  wrong  on  which  this  action  is  founded  was  committed  in 
this  country.  We  might  perhaps  apply  the  remedy  of  our  law,  even  if  the  wrong  had 
been  committed  in  another  country ;  but  the  case  is  much  stronger  when  the  wrong  has 
been  committed  in  our  own. 

In  this  case  of  Edmonstone,  the  defence  is,  that  the  marriage  was  contracted  in 
England.  But,  though  the  form  of  the  constitution  of  this  relation  must  be  judged  of 
by  the  lex  loci  contractus^  we  must  look  for  the  obligations  resulting  from  it,  to  the  place 
where  the  contract  is  to  take  effect  Here  the  maniage  was  contracted  by  parties 
occasionally  in  England,  but  whose  permanent  and  natural  residence  was  in  Scotland, 
and  who,  accordingly,  soon  after  the  marriage,  came  to  Scotland.  This  is  truly  a  Scotch 
marriage. 

I  have  already  expressed  my  opinion,  that  the  rights  arising  from  the  relation  of 
husband  and  wife,  though,  taking  their  origin  in  contract,  have  yet,  in  all  countries,  a 
legal  character,  determined  by  their  particular  laws  and  usages,  altogether  independent 
of  the  terms  oif  the  contract,  or  the  will  of  the  parties  at  the  time  of  entering  into  it. 
Even  had  the  parties  been  natives  of  England,  and  resident  there  at  the  time  of  their 
marriage,  if  they  afterwards  came,  from  the  acquisition  of  property,  engagement  in 
[153]  buidness,  or  otherwise,  to  acquire  such  a  permanent  residence  in  Scotland,  as  these 
parties  have  confessedly  done  (though  I  would  give  no  such  effect  to  a  transient  and 
occasional  residence),  considering  them  as,  from  that  residence,  subject  to  the  law  of 
Scotland,  I  should  certainly  hold,  that  that  law  must  regulate  the  duties  and  rights 
aiising  from  their  standing  in  the  relation  of  husband  and  wife.  And  in  that  view  I 
should  hold,  that  the  English  maxim  of  indissolubility  in  the  case  of  such  parties, 
permanently  resident  in  Scotland  when  the  action  was  brought,  and  the  adultery  stated 
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to  have  been  committed,  could  be  no  ground  for  our  Con8istorial  Court  refosing  to 
sustain  action  concluding  for  that  remedy  which  our  own  law  a£fords  to  the  iigured 
party.  And  still  less  can  there  be  ground  for  their  doing  so  in  the  present  case,  where, 
though  the  marriage  took  place  in  England,  yet,  as  it  took  place  between  natives  of 
Scotland,  during  a  residence  merely  transient  and  occasional,  it  must,  in  the  contempla- 
tion of  law,  be  considered  as  a  Scotch  marriage. 

We  enforce  foreign  law  when  it  is  not  injurious  to  the  interest  of  our  own  country. 
But  the  rights  founded  on  the  relation  of  husband  and  wife,  constitute  a  very  important 
part  in  the  internal  constitution  of  a  state,  and  one  with  respect  to  which  we  ought  not 
to  surrender  our  law  to  that  of  our  neighbours.  And  in  this  case  we  have  this  farther 
reason  for  refusing  to  do  so,  that  we  thus  apply  the  law  of  Scotland  to  parties  who,  at 
the  time  of  the  marriage,  meant  to  reside  in  Scotland,  and  defeat  an  attempt  to  defraud 
and  to  elude  it. 

Certain  proceedings,  in  the  cases  of  Lolly,  and  of  Lindsay  against  Tovey,  seem  to 
have  excited  alarm.  In  the  case  of  Lolly,  an  Englishman,  divorced  in  Scotland,  and 
marrying  again  in  England,  was,  by  the  twelve  Judges,  found  guilty  of  bigamy.  But, 
in  that  case,  those  learned  persons  had  no  occasion  to  look  farther  into  the  international 
law,  than  for  that  particular  case.  Lolly  was  making  an  engine  of  the  law  of  Scotland 
to  defeat  the  law  to  which  he  was  properly  amenable.  I  presume  the  Judges  did  right 
in  that  case.  But  I  draw  no  inference  from  it  as  to  their  opinion  on  the  general  point. 
In  the  case  of  Lindsay,  when  the  marriage  might  prove  to  be  an  English  marriage,  and 
when  it  was  not  from  actual  residence,  but  merely  on  the  ground  of  a  constructive  legal 
domicile,  that  the  defender  was  held  subject  to  the  jurisdiction  of  the  Scotch  Courts, 
even  when  the  action  was  brought,  the  House  of  Peers  properly  remitted  it  to  this 
Court  for  reconsideration.  But  nothing  which  passed  in  that  case  can  be  held  as 
decisive  of  the  present  question. 

There  is  a  material  distinction  between  the  case  of  Edmonstone  and  the  other  two 
cases.  In  these  two  cases  an  attempt  is  made  to  defraud  the  law  of  the  foreign  nation 
by  ours.  I  do  not  think  that,  where  an  Irish  couple  come  to  this  country  for  a  few 
weeks,  their  permanent  condition  ought  to  be  r^ulated  by  our  law.  I  view  the  case  of 
Forbes,  though  the  marriage  was  contracted  in  Scotland,  in  the  same  light  as  the  case  of 
Edmonstone.  The  par-  [154]  -ties  came  to  Scotland  in  order  to  marry,  and  immediately 
to  return  to  Ireland.     That  is  to  be  held  an  Irish  marriage. 

As  to  the  domicile  necessary,  there  is  a  difference  between  a  permanent  bona  fide 
residence,  and  a  short  residence  for  the  purpose  of  founding  jurisdiction.  What 
residence  shall  be  held  necessary  to  regulate  hatva^  depends  not  merely  on  the  time,  but 
on  other  circumstances.  There  is  a  distinction,  in  this  point,  between  claims  of 
pecuniary  reparation,  or  such  rights,  founded  on  contract,  as  are  left  to  be  regulated  by 
the  terms  of  the  contract  and  the  will  of  parties,  and  questions  respecting  those  righte 
which  are  the  natural  and  legal  consequences  of  personal  relations,  though  constituted 
by  contract. 

Ixyrd  Glenlee, — This  may  be  viewed  either  as  a  qucBstio  statm,  or  as  a  question  upon 
a  contract ;  though  I  rather  think  it  is  the  former. 

A  contract  entered  into  according  to  the  solemnities  of  the  law  of  the  place  is 
recognised  in  this  country.  But,  if  any  thing  is  craved  to  be  done  by  the  Courte  of  this 
country,  de  die  in  diem,  upon  such  foreign  contract,  which  is  contrary  to  our  law  and 
contra  bonos  mores,  it  will  not  have  effect  given  to  it.  In  the  same  way,  in  questions 
of  legitimacy,  or  the  like,  we  treat  foreigners  as  we  treat  our  own  people,  if  the  marriage 
was  contracted  according  to  the  law  of  the  place.  But,  if  we  do  not  acknowledge  the 
gtatfia  claimed,  or  acknowledge  it  only  to  a  limited  extent,  the  foreign  party  would  only 
get  execution  according  to  our  law.  We  would  not  imprison  a  married  woman  in 
Scotland  for  debt,  wherever  she  was  married,  though  she  might  have  been  imprisoned 
by  the  law  of  the  country  in  which  she  was  married.  In  general,  we  pay  attention  to 
foreign  gtaius  on  the  ground  that,  if  those  things,  or  the  equivalents  of  those  things, 
which  have  constituted  that  statiia  in  the  foreign  country,  had  been  done  here,  they 
would  have  constituted  that  status  here;  and,  where  this  does  not  hold,  we  do  not 
acknowledge  the  status.  We  would  not  acknowledge  a  foreign  marriage  not  allowed 
here.  If,  for  instence,  an  adulteress  divorced  in  Scotland,  should  marry  the  adulterer 
in  England,  I  think  that  a  son  of  that  marriage  would  not  exclude  a  daughter  by  the 
previous  lawful  marriage.     At  the  same  time,  if  there  had  been  a  divorce  in  Prussia  for 
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adultery,  a  marriage  between  the  adulterer  and  adulteress  might  be  lawful  here,  because 
the  Act  1600  had  never  attached  to  their  case  to  prevent  such  a  marriage. 

The  question  of  the  dissolution  of  marriage  depends  upon  much  the  same  principles 
88  whether  a  marriage  shall  be  held  to  be  valid  or  not. 

Taking  it  as  a  question  of  staius^  why  should  the  rights  and  legal  remedies  of  the 
parties  stand  upon  a  different  ground,  according  to  the  country  in  which  the  marriage 
was  constituted?  We  give  the  remedy  of  divorce  for  adultery,  because  the  parties 
[156]  are  husband  and  wife,  and  not  with  relation  to  the  constitution  of  the  marriage. 

Even  supposing  it  merely  a  personal  contract,  we  come  to  the  same  result.  In 
general,  foreign  contracts  are  acknowledged  by  our  law.  In  such  contracts,  a  claim  is 
sustained  in  the  Courts  of  Scotland  for  indemnification  for  failure  in  performance,  or 
to  compel  performance  de  die  in  diem.  But,  if  we  suppose  a  foreign  contract  not 
acknowledge  by  our  law,  we  would  distinguish  between  action  for  failure  in  the  foreign 
country,  and  action  to  compel  performance  here.  In  some  countries  a  game  debt  may 
be  obligatory.  If  such  a  debt^  contracted  in  such  a  country,  were  sued  for  here,  we 
would  decern  for  it  But,  suppose  that  a  gaming  copartnery  were  established,  if  that 
be  allowed  in  any  country,  in  an  accounting  between  the  parties,  though  we  might 
decern  here  for  sums  which  fell  due  before  the  adventurers  came  to  Scotland,  we  would 
not  decern  for  profits  arising  in  Scotland,  e.g.  for  bets  at  reuses  in  Scotland. 

Upon  these  principles,  I  have  no  doubt  that  the  pursuer,  Mr.  Edmonstone,  is 
entitled  to  apply  to  the  law  of  Scotland  for  redress,  particularly  as  the  wife  belongs  to 
Scotland. 

With  regard  to  the  other  two  cases,  I  have  no  doubt,  on  the  other  hand,  that  the 
action  of  divorce  ought  not  to  proceed  in  them.  It  is.  true  the  contract  was,  in  these 
cases,  entered  into  in  England.  That,  however,  is  of  no  moment,  if  the  parties  be  truly 
domiciled  in  Scotland  at  the  time  of  the  action.  But  the  objection  is,  that  neither  of 
these  pursuers  is  in  circumstances  to  apply  to  our  Courts  for  our  remedy. 

Foreigners  are  not  entitled  to  demand  judgment  on  matters  not  meant  to  be 
explicated  here,  but  elsewhere.  As  to  questions  of  debt,  we  go  as  far  as  we  can  to 
recover  a  claim  by  one  foreigner  against  another,  if  we  can  attach  the  debtor's  goods 
juriididumie  /undandce  causd.  But,  even  in  such  questions,  our  interference  in  the 
case  of  foreigners  has  limits.  Suppose  two  fd^ign  merchants  come  to  Scotland,  having 
involved  accounts  against  each  other;  that  the  one  brings  an  action  of  accounting 
against  the  other  in  this  Court ;  that  they  then  both  leave  Scotland  with  their  goods, 
and  appoint  mandataries  to  carry  on  the  action  in  their  absence ;  I  doubt  whether  we 
could  continue  to  entertain  their  action.  In  like  manner,  I  doubt  much  whether  we 
could  sustain  action  by  a  French  butcher,  or  other  tradesman,  against  one  of  the  French 
emigrants  whom  we  had  in  this  country,  for  contractions  made  in  his  own  country  after 
his  return  to  it^  founded  upon  an  arrestment  of  some  trifling  article  which  he  had  left 
behind  him  here.  But^  viewing  this  as  a  question  of  siattis,  it  is  very  extraordinary  to 
bring  an  action  in  this  country,  in  order  to  ascertain  a  datus  to  be  held  in  another 
oountiy.  For  instance,  in  the  case  of  slavery,  if  the  slave  be  in  this  country,  we  would 
not  suffer  him  to  be  treated  as  such ;  but,  if  the  master  should  be  domiciled  here,  we 
could  not  sustain  action  at  the  instance  of  the  slave,  who  was  resident  in  the  West 
Indies,  carried  [156]  on  by  his  mandatary,  for  declaring  his  freedom.  Now,  these  two 
pursuers  have  no  prospect  of  residing  in  Scotland ;  and  what  title  have  they  to  insist 
here  to  ascertain  a  ticUus,  which  they  have  no  prospect  of  applying  in  this  country  1  I 
will  not  pretend  to  set  down  the  precise  limits  of  the  circumstances  which  would  make 
such  an  application  competent,  as  domicile,  prospect  of  residence,  &c.  But  these  two 
are  extreme  cases.  The  parties  have  no  connection  with  our  laws.  Their  object  is  to 
live  as  unmarried  persons  in  England.  On  the  mere  possibility  of  their  coming  to  this 
country  at  some  future  period,  I  do  not  think  we  ought  to  interfere  with  the  law  of 
another  country.  If  a  Scotch  couple  were  to  disagree  here,  and  go  to  France  to  get 
themselves  divorced  for  incompatibility  of  temper,  and  to  be  divorced  accordingly,  and 
then  to  come  back  to  this  country,  and  to  be  married  to  other  persons;  in  a  civil 
question  as  to  the  validity  of  these  new  marriages,  I  would  not  hold  them  good,  as,  in 
the  circumstances  of  the  parties,  the  law  of  France  ought  not  to  have  been  applied  to 
ngulate  their  status. 

I  therefore  think  the  judgments  of  the  Commissaries  right  in  the  cases  of  Levett 
ind  Forbes. 

y,a  VOL.  n.  4 
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As  to  the  domicile  of  the  defendeis  in  these  two  cases,  a  lesidence  of  40  days  does 
not  seem  enough  in  snch  questions,  though  it  is  so  in  ordinary  civil  actions. 

TJie  Lord  Judiee-Clerk, — The  question  to  be  determined  in  reference  to  the  decision 
of  the  three  cases  now  before  us,  is  of  deep  importance  to  the  law,  as  well  as  to  the 
parties  concerned,  from  the  aspect  which  it  has  assumed,  from  the  manner  in  which  it 
has  been  treated,  from  the  disquisitions  in  law  to  which  it  has  given  rise,  and  from  the 
consequences  which  may  follow  from  it  to  many,  besides  those  immediately  concerned  in  it. 

From  the  first,  it  appeared  to  me  to  require  the  most  deliberate  attention. 

When  the  power  of  the  Gonsistorial  Court  of  Scotland  to  divorce  a  vinculo  mabi' 
monii  between  parties  who  had  been  married,  or  were  supposed  to  have  been  married, 
within  the  operation  of  the  law  of  England,  was  first  remitted  for  reconsideration  by 
the  House  of  Lords,  in  the  case  of  Tovey  and  Lindsay,  I  suggested,  that  it  should  be 
deliberately  considered,  and,  with  a  view  to  taking  the  opinions  of  our  brethren.  That 
case  was  terminated  by  the  death  of  the  pursuer. 

The  point  was  again  brought  under  notice  in  the  case  of  Gordon  and  Pye,  though 
under  the  unfavourable  circumstance  of  being  coupled  with  another  question,  viz.  the 
right  of  the  public  prosecutor  to  appear  as  a  party ;  and  the  same  course  of  deliberate 
and  thorough  inquiry  was  proposed. 

But  the  present  cases  having  in  the  meantime  occurred,  in  one  of  which,  the  judg- 
ment of  the  Commissaries  was  directly  challenged,  and  supported  by  two  parties  anxious 
for  a  decision,  and  the  other  two  cases  being  also  advocated  at  the  same  time,  though 
[157]  the  defenders  did  not  appear,  they  were  made  the  subject  of  a  hearing,  ordered 
before  the  whole  Court ;  which  led  to  a  most  able  and  learned  argument  Thereafter, 
memorials  were  ordered  on  the  whole  case,  on  which,  after  receiving  the  opinion  of  the 
ten  other  Judges,  consulted  on  a  general  question  of  law,  we  are  now  to  decide. 

It  is  necessary  for  deciding  these  cases  to  keep  the  peculiar  circumstances  of  each  in 
view.     [His  Lordship  stated  the  circumstances.] 

In  proceeding  to  state  my  opinions  upon  these  several  cases,  I  have  to  observe,  in 
the  first  place,  that,  in  reference  to  all  of  them,  the  reservation  or  qualification  in  the 
deliberate  and  unanimous  opinion  of  the  consulted  Judges,  appears  to  me  to  be  a  most 
indispensable  preliminary.  That  there  must  be  an  undoubted  jurisdiction  over  the 
parties  who  are  called  in  such  an  action,  arising  from  residence  or  domicile ;  and  that 
there  must  be  no  collusion  between  the  pursuer  and  the  defender,  either  established  by 
direct  evidence,  or  necessarily  arising  out  of  the  circumstances  of  the  case ;  that  there 
must  not  appear  the  slightest  indication  of  an  improper  understanding  between  them,  or 
any  want  of  complete  bona  fidea^  when  founding  on  the  wrongs  committed  within  Scot- 
land as  a  ground  for  divorce ;  are  views,  that,  under  every  aspect  of  these  cases,  have 
appeared  to  be  indispensably  requisite. 

In  the  case  of  Edmomtone^  the  jurisdiction  of  the  Commissaries  is  fully  and  dis- 
tinctly acknowledged.  Indeed,  if  the  parties  in  that  case  are  not  amenable  to  it,  it  is 
impossible  to  say  who  are. 

With  regard  to  the  case  of  Levett^  the  facts,  as,  appearing  from  the  proceedings 
already  noticed,  are  a  sale  of  a  house  and  property  in  England,  followed  by  a  long  con- 
tinuance of  residence  in  Scotland,  for  months,  if  not  for  years,  and  accompanied  (as  I 
understand)  by  personal  citation.  On  what  ground  it  could  be  urged  (but  I  see  not 
even  a  doubt  of  it),  that  a  foreigner  had  not  thereby  acquired  a  domicile,  so  as  to  render 
him  amenable  to  any  Scottish  jurisdiction,  it  seems  difficult  to  imagine. 

In  regard  to  the  case  of  Mrs.  Forbes^  in  the  same  way,  it  is  stated,  that  her  husband, 
who  had  been  in  the  army,  bad,  previous  to  citation,  resided  for  a  considerable  time  in 
Scotland.  And,  though  doubts  of  different  descriptions,  as  to  the  purpose  of  such 
residence,  seem  to  be  laid  as  the  basis  of  the  judgment  of  the  Commissaries,  yet  the 
fact  of  its  being  sufficient  to  constitute  a  domicile,  to  the  effect  of  establishing  ordinary 
jurisdiction  over  him,  does  not  seem  to  be  controverted,  nor  can  legally  be  so.  This  is 
settled  in  the  opinions  of  the  jurists.  "  Pro  suhjedis  imperio  habsndi  sunt  omnea  qtn 
intra  terminos  eifttsdem  reperiuntur  sive  in  perpetuum,  sive  ad  tempus  ibi  commorentur, 
per  1.  7,  s.  10,  in  fin.  de  interd.  et  relig.''  And  Mr.  Erskine  lays  down  the  same 
doctrine.  Book  i.  tit.  i.  s.  22 ;  "  Nor  are  they  (laws)  obligatory  only  upon  the  natural 
subjects  of  the  state  by  birth,  but  likewise  upon  those  who  are  merely  temporary  sub- 
jects by  residence^  for  the  [158]  civil  rights  even  of  foreigners,  must  be  determined  by 
the  laws  of  that  country  where  they  reside  for  the  time.'' 
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Now,  if  8ucb  is  the  actual  fact  with  regard  to  all  of  these  parties,  that,  at  the  dates 
of  their  regular  citations,  they  were  amenable  to  the  Courts  of  law  of  this  country,  as 
well  TOtione  domicilii^  as  rcUione  actus  vd  delicti^  and  if  no  evidence  of  improper  collu- 
sion has  either  been  adduced,  or  appears  necessarily  to  arise  out  of  the  circumstances  of 
the  case  (and  none  have  been  condescended  on),  the  next  inquiry  is,  have  the  Com- 
missaries done  right  in  dismissing  their  several  actions  as  incompetent  ? 

The  defence  maintained  to  be  valid  in  regard  to  two  of  these  cases  is,  that  the 
mamnges  sought  to  be  dissolved  were  contracted  in  England,  and  that,  as  that  union  is 
there  indissoluble^  except  by  an  act  of  the  Legislature,  the  lex  loci  contractus  must  rule 
the  decision,  and  our  Consistorial  Court  cannot  pronounce  decree  of  divorce,  although 
the  parties  are  clearly  amenable  to  its  jurisdiction,  and  the  wrong,  for  which  the  remedy 
is  sought,  was  committed  within  its  territory. 

In  the  third  case,  though  the  marriage  was  de  facto  celebrated  in  Scotland,  and  by  a 
Scottish  clergyman,  yet,  as  the  domicile  was  truly  at  the  time  in  Ireland,  it  has  been 
dealt  with  as  a  marriage  there  contracted,  and  the  same  judgment  in  effect  applied. 

On  the  fullest  consideration  that  I  have  been  able  to  give  to  this  question,  I  have 
formed  the  same  opinion  as  the  ten  Judges  whom  we  have  consulted. 

In  submitting  the  general  grounds  on  which  it  rests,  I  think  it  unnecessary  to  enter 
into  any  extended  disquisition  with  regard  to  the  peculiar  nature  of  the  relation  of 
marriage.  Such  inquiry  appears  to  be  of  importance  to  the  determination  of  the  present 
question,  in  so  far  only  as  it  establishes,  that  the  relation  of  married  persons,  when 
viewed  as  a  contract,  is  one  juris  gentium^  creating  important  consequences  as  to 
personal  datus^  and  conferring  many  important  rights  on  the  parties,  which  are  entitled 
to  the  protection  of  all  civilised  states,  "  quatenus  sine  prefudicio  indtdgentium  fieri 
potest:' 

It  is,  however,  a  contract  sui  generis,  and,  as  constituted  on  the  basis  of  a  ^'  con- 
sorHum  omnia  vitae,  divinarum  Tiumanarumque  rerum  communicatio"  it  possesses 
attributes  that  do  not  belong  to  an  ordinary  contract. 

It  is,  when  viewed  under  this  aspect,  that  it  appears  to  me  to  be  unsafe  to  apply  to 
this  contract,  which  constitutes  such  important  relations,  the  same  maxims  and  prin- 
ciples of  international  law  that  are  applied  to  contracts  of  an  ordinary  nature. 

In  every  question  with  regard  to  the  constitution  of  the  relation  of  marriage,  and 
which  is  in  reality  a  question  of  fact,  we  must  necessarily  be  led  to  inquire  what  is  the 
hw  of  the  place  where  it  was  entered  into,  and  to  give  it  effect.  But  when  the  relation 
is  clearly  established  between  parties  who  are  resident  within  the  territory  of  the  com- 
petent Court,  and  when  a  complaint  is  made  of  a  breach  or  violation  of  that  contract  by 
acts  or  [1S9]  wrongs  committed  within  that  territory,  and  when  redress  is  sought  for, 
it  is  altogether  a  different  question,  whether  that  remedy  which  the  law  of  the  domicile, 
as  well  as  of  the  delict,  affords  to  all  others,  is  to  be  denied,  and  the  parties  thrown 
back,  because  the  law  of  the  contract  does  not  authorise  it. 

That  the  other  relations  affecting  status  personarum  are  not  so  dealt  with,  even  when 
they  are  supposed  to  be  bottomed  on  contracts  perfectly  lawful  where  entered  into,  is 
dearly  evinced  by  the  principle  of  the  decision  in  the  case  of  Knight  and  Wedderburn, 
which  denied  all  effect  to  the  relation  between  the  master  and  slave,  or  obligation  for 
service  for  life,  although  perfectly  warranted  by  the  law  of  the  British  colony  from 
which  the  parties  had  come,  on  the  clear  and  obvious  principle,  not  only  of  the  injustice 
of  the  contract,  but  its  repugnance  to  our  laws  and  institutions. 

In  like  manner,  there  cannot  be  a  doubt^  that,  if,  in  regard  to  the  relation  of  parent 
and  child,  there  existed  in  any  modem  state  any  institution  similar  to  the  patiHa  potestas 
of  that  of  Rome,  the  natives  of  such  state  would  not  be  permitted  to  exercise  here  that 
which  might  be  lawfully  used  as  their  privilege  at  home.  And  so  in  the  case  of 
guardian  and  ward. 

On  what  grounds,  then,  is  it  to  be  maintained,  that,  in  reference  to  the  relation  of 
marriage,  and  particularly  in  a  question  with  regard  to  the  fundamental  violation  of  it, 
a  different  principle  of  decision  is  to  be  applied  1 

Such  question,  when  raised  for  a  dissolution  of  marriage,  is  in  fact  a  quoestio  status, 
and,  if  other  questions  of  status  are  dealt  with  according  to  the  law  of  the  domicile,  why 
is  a  different  principle  to  be  applied  here  1 

When  the  marriage  is  undeniably  established  according  to  the  law  of  the  country 
where  it  was  entered  into,  it  must  entitle  the  married  parties  to  the  same  rights  and 
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privileges  in  this  country  (when  amenable  to  the  jurisdiction  of  its  Courts  of  law),  as 
are  enjoyed  by  its  own  inhabitants,  as  to  all  civil  rights,  agreeably  to  the  clear  opinion 
of  Erskine,  already  referred  to. 

The  duties  arising  from  the  state  of  marriage,  are  not  at  the  arbitrary  disposal  of  the 
parties  themselves,  but  are  due  to  the  community  and  society  under  whose  laws  they 
live. 

To  suppose  that  persons  coming  within  the  territory  of  a  different  state,  import 
alongst  with  them  the  whole  peculiarities  of  the  law  of  their  own,  and  are  entitled  to 
insist  on  having  effect  given  to  them  there,  however  repugnant  they  may  be  to  the  law 
of  the  country  of  their  residence,  is  contrary  to  every  rational  principle  of  general  juris- 
prudence, and  has  not  been  shown  to  be  supported  by  any  state  in  questions  of  this 
nature. 

But  to  come  closer  to  the  argument  of  the  defender,  it  is  said,  that,  as  marriage  by 
the  law  of  England  is  indissoluble,  and  her's  was  contracted  and  celebrated  there,  it 
must  be  judged  of  by  our  Consistorial  Court  (though  possessing  jurisdiction),  by  the  lex 
loci  contractus,  and,  that  the  law  of  Scotland,  which  authorises  the  [160]  granting  of 
divorce  a  vinculo  matrimonii  on  account  of  adultery,  cannot  apply. 

This  position  is  supported  on  what  are  maintained  to  be  the  principles  of  inter- 
national law,  as  well  as  of  the  comitas  that  is  due  from  one  independent  state  to 
another. 

The  defender  states,  in  point  of  fact,  that  no  marriage  can  be  dissolved  in  England 
on  account  of  adultery,  by  any  Court  of  law,  it  being  only  competent  by  an  act  of  the 
Legislature,  and  that  all  that  the  Consistorial  Court  can  do  is,  to  pronounce  decree  of 
divorce  a  mensa  et  toro  ;  and,  in  support  of  this  statement,  reference  is  made  to  the  late 
decision  of  the  twelve  Judges  in  the  case  of  Lolly. 

It  is  farther  said,  that,  by  the  express  words  of  the  marriage  ceremony  in  England, 
parties  agree  to  an  indissoluble  union  *'  till  death  do  them  part." 

With  regard  to  the  fact,  what  is  the  law  of  England,  I  am  not  at  all  moved  by  the 
argument  of  the  pursuer,  that  the  proceedings  in  Parliament  relative  to  a  divorce  bill 
are  to  be  viewed  as  of  a  judicial  nature,  or  as  if  the  Legislature  acted  as  a  Court  of  law, 
as  the  relief  it  affords  cannot  be  obtained  by  judicial  process  in  that  country.  A  law  is, 
in  fact,  made  for  each  particular  case. 

But  it  is  material  to  observe,  that  the  application  for  such  relief  proceeds  always  on 
the  statement,  that  the  party  complained  of  has,  "  by  her  adulterous  behaviour,  dissolved 
the  bond  of  marriage  on  her  part." 

In  the  same  way,  the  relief  or  remedy  granted  in  Doctors'  Commons  proceeds  on  the 
same  principle,  when  it  decrees  a  perpetual  divorce  a  mensa  et  toro.  This  is,  no  doubt, 
short  of  the  remedy  which  our  law  has,  for  a  long  period,  granted  on  account  of  similar 
wrongs.  But  it  is  evident  that  both  laws  proceed  on  the  fundamental  basis,  that  there 
has  been  a  total  breach  or  violation  of  the  contract  by  one  of  the  parties. 

The  position,  then,  that  marriage  is,  in  England,  indissoluble,  in  every  sense  of  the 
term,  or  rather  that  the  union  of  husband  and  wife  is,  from  the  very  nature  and  terms 
of  it,  to  last  till  death  shall  them  part,  cannot  be  received  without  the  qualification 
above  noticed. 

That  the  words  of  the  ceremony  are  entitled  to  no  regard,  as  creating  any  personal 
agreement  or  covenant  that  a  dissolution  of  the  union,  or  even  a  divorce  a  vinctdo 
m>atrimonii,  in  the  event  of  adultery,  shall  never  be  sought  for,  is  obvious,  from  various 
considerations.  1.  It  is  impossible  to  suppose  that  such  an  event  at  all  enters  into  the 
contemplation  of  parties.  They  can  mean  nothing  more  than  to  enter  into  the  obligation 
as  constituted  by  law,  and  never  look  to  the  event  in  question.  2.  The  competency  of 
suing  for  and  obtaining  divorce  a  mensa  et  toro,  is  not  in  the  least  affected  by*  the 
alleged  personal  engagement,  while  the  nature  of  that  remedy,  by  putting  a  final 
termination  to  the  whole  of  the  matrimonial  relation  (short  only  of  conferring  the  power 
[161]  of  marrying  again),  is  entirely  inconsistent  with  the  vow  of  perpetual  union  till 
death  shall  them  part,  so  much  relied  on  by  the  defender.  Parties  no  longer  cohabiting 
are  finally  separated.  3.  And,  at  any  rate,  the  undoubted  right  of  applying  for  a  toted 
divorce  to  Parliament  shows  that  there  is  no  bar  created,  by  the  nature  of  the  personal 
contract  of  parties,  to  the  obtaining  the  full  redress  afforded  by  our  law,  as  the  Legis- 
lature can  never  be  presumed  to  grant  that  redress  from  which  a  party  was  preoluded 
by  positive  contract. 
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The  xQBult,  then,  of  this  state  of  the  law  of  England,  which  is  a  municipal  institution, 
nsulting  from  national  policy,  is  merely  this,  that,  for  the  grievous  wrong  sustained  by 
this  landamental  breach  of  the  marriage-contract,  redress  of  a  limited  nature  only  is 
afforded  by  its  Courts  of  law,  and  that  a  total  dissolution  of  the  union  of  the  married 
pair  may  be  obtained  by  Act  of  Parliament 

But,  if  the  parties  should  afterwards  enter  into  this  country,  and  become  amenable 
to  its  jurisdiction,  the  Courts  of  which  are  de  jure  entitled  to  decree  a  total  divorce  for 
adultery  committed  within  its  territory,  there  is,  in  my  opinion,  no  principle  short  of 
the  surrender  of  the  supremacy  of  our  own  law  upon  which  the  redress  that  is  competent 
to  its  own  inhabitants  can  be  withheld. 

This  appears  to  be  the  fair  view  of  this  relation,  whether  it  be  considered  as  a 
contract  affecting  the  status  personarum,  or  as  one  of  an  ordinary  nature. 

As  to  the  first,  it  clearly  appears,  that  the  state  of  any  person  is,  and  ought,  accord- 
ing to  the  authorities  referred  to  by  the  pursuers,  to  be  determined  by  the  laws  of  the 
country  of  his  residence.  When  a  violation  of  the  contract  that  affects  it  is  complained 
of,  it  must  be  judged  of  by  the  law  of  the  place  of  residence  of  the  violator  and  of  the 
wrong  done. 

Ko  private  agreement  or  convention  of  parties  can  affect  the  rights  resulting  from 
the  relation  of  marriage.  And  I  apprehend  it  to  be  equally  clear,  that  parties  who  have 
contracted  the  relation  of  marriage  in  a  foreign  country,  when  they  take  up  their 
residence  here,  must  have  their  rights  regulated  by  the  law  of  Scotland,  and  not  by  that 
of  the  foreign  state. 

It  would  be  strange,  indeed,  if  a  Scotch  man  and  woman,  married  at  Berlin  by  a 
regular  clergyman  of  that  Protestant  country,  and  according  to  the  forms  of  its  church, 
should,  on  their  return  to  Scotland,  be  entitled  to  maintain  that  their  rights,  particularly 
in  reference  to  divorce,  must  be  regulated,  not  by  the  laws  of  this  country,  but  by  those 
of  the  Frederician  code,  and  that  either  party  might  sue  for  divorce  in  the  Commissary 
Courts  on  the  endless  variety  of  whimsical  and  absurd  grounds  contained  in  it.  This, 
however,  would  be  the  necessary  result  of  giving  effect  to  the  lex  loci  contractus.  But, 
how  it  could  be  carried  into  execution,  it  is  impossible  to  conceive. 

[162]  But,  it  has  been  said,  that  a  contrary  doctrine  would  lead  to  English  or 
Soottifih  marriages  being  dissoluble  in  France  or  Prussia,  on  the  endless  variety  of 
grounds  there  permitted ;  the  consequences  of  which  would  be  most  pernicious. 

I  apprehend,  however,  that  this  view  is  not  correct ;  because  it  is  ever  to  be  remem- 
bered, that  our  right  to  divorce  a  vinculo  matrimonii  for  adultery,  and  the  limited  divorce 
a  mensa  et  toro  in  England,  as  well  as  the  total  dissolution  by  Act  of  Parliament,  proceed 
entirely  on  the  absolute  breach  of  the  contract  or  bond  of  marriage. 

In  80  far,  therefore,  as  a  divorce  obtained  in  another  country  does  not  proceed  on 
that  basis,  it  by  no  means  follows  that  it  could  or  ought  to  have  effect  either  here  or  in 
England,  as  such  divorces  are  avowedly  permitted  on  grounds  wholly  different  from  the 
actual  rupture  of  the  contract.  We  would  admit  the  validity  of  the  Prussian  marriage ; 
but^  as  to  the  rights  of  parties  arising  from  it,  or  wrongs  committed  by  either  of  them, 
we  would  deal  with  them  according  to  our  own  law. 

Viewing  marriage  only  in  the  light  of  an  ordinary  civil  contract,  and  holding  that 
there  has  been  a  total  violation  and  annihilation  of  it  by  one  of  the  parties,  it  does  not 
follow,  on  any  fair  principle  of  international  law,  that  the  remedy  for  that  wrong,  or  the 
species  of  actio  injuriarum,  that  is  founded  on  it  in  our  action  of  divorce,  ought  entirely 
to  be  regulated  by  what  would  be  the  remedy  in  the  place  of  the  contract ;  for  it  is  well 
known,  that,  in  the  case  of  an  ordinary  action  of  debt  or  obligation,  or  action  for  breach 
of  contract,  redress,  when  sued  for  in  Scotland,  will  be  afforded  according  to  our 
own  law,  and  not  according  to  that  of  England  alone,  quoad  execution  and  diligence. 

When  under  the  jurisdiction  of  our  law,  execution  and  diligence  will  be  awarded 
against  a  party  in  a  way  totally  different  from  the  practice  of  England.  Inhibition  and 
arrestment  would  follow.  The  diligence  wiU  be  extended  to  the  heritable  estate  here, 
though  not  in  England.  It  will  be  allowed  to  operate  against  both  the  person  and  the 
estate,  though  otherwise  there,  as  solemnly  determined  in  the  case  of  Lashly  against 
Moreland  and  others,  2l8t  December  1809 ;  and,  as  well  argued  for  the  pursuers,  every 
defence  competent  against  a  Scottish  obligation  may  be  competently  pleaded  against  an 
Rygliah  one,  such  as  compensation,  retention,  or  the  like. 

The  law  of  England  gives  that  which,  according  to  its  own  policy  and  institutions, 
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it  can  give ;  while,  in  reference  to  identically  the  same  obligation,  our  law  applies  its 
own  rules  and  system  of  execution. 

There  is  another  exception,  noticed  in  the  pleadings,  as  laid  down  by  Lord  Mansfield 
and  Huber,  viz.  where  the  parties  had  another  law  in  view  than  tiiat  of  the  locus 
contractus. 

There  seems,  therefore,  no  sound  principle  for  denying  the  application  of  our  own 
institutions  to  the  case  now  under  consider-  [163]  -ation ;  on  the  contrary,  as  it  involves 
a  question  of  status^  it  seems  peculiarly  entitled  to  the  benefit  of  them. 

It  is  not,  indeed,  denied,  that,  in  so  far  as  adultery  is  viewed  as  a  crime,  the  person 
guilty  of  it  within  our  territory  is  amenable  to  our  criminal  Courts ;  yet,  why  might  not 
he  urge  that  the  law  of  his  contract  attaches  no  criminality  to  it  ?  But  a  distinction  is 
attempted  between  such  a  case  and  the  civil  action  of  divorce,  which  is  said  to  arise  to 
the  innocesit  party  as  a  privilege. 

Without  dwelling  on  the  circumstance,  that  this  action  always  rests  on  a  grievous 
personal  wrong,  and  that  the  concurrence  of  the  fiscal  of  the  Commissary  Court  is 
necessary  to  its  institution,  it  must  be  observed,  that  there  are  other  civil  actions  conse- 
quent on  the  commission  of  crimes,  under  which  the  guilty  foreigner  would  unquestion* 
ably  be  liable  in  our  civil  Courts,  whether  it  was  sanctioned  by  the  law  of  his  own 
country  or  not.  The  crime  of  homicide  may  give  rise  to  an  action  of  damages  and 
assythment ;  and  I  apprehend  there  cannot  be  a  doubt  that  an  Englishman  would  be 
bound  to  answer  to  it  here,  although  such  action  is  unknown  in  Englcmd.  And  various 
other  instances  might  be  figured.  Why,  then,  is  a  prosecution  for  divorce  on  account 
of  adultery  to  be  held  as  in  a  different  situation  % 

If  the  principle  of  alleged  international  law  contended  for  is,  in  reality,  well  founded, 
we  should  naturally  expect  to  see  it  acted  on  in  all  other  countries,  and  particularly 
among  our  enlightened  neighbours  in  England.  But  there,  we  find,  in  regard  to  this 
very  relation  of  marriage,  a  course  of  proceeding  adopted  entirely  inconsistent  with 
giving  effect  to  the  lex  loci  contractus. 

1.  While  the  validity  of  Gretna  Green  marriages  is,  in  England,  held  unquestionable, 
though  in  direct  violation  of  the  statute,  and  in  defraud  of  the  law  established  for  the 
inhabitants  of  its  territory,  yet  the  rights  and  privileges  of  the  married  pair  are  held  to 
be  regulated  by  the  law  of  England,  the  future  residence ;  in  the  same  way  as  it  was 
held  with  us,  in  the  case  of  Hogg  or  Lashley  against  Hogg,  7  th  June  1791,  that,  where 
parties  had  been  married  in  England,  and,  after  residing  there  for  some  time,  had  come 
to  Scotland,  and  acquired  a  domicile,  the  right  of  the  children  to  legitim,  upon  the 
death  of  the  husband,  must  be  determined  by  the  law  of  the  domicile.  The  same 
would  have  been  found  in  the  question  between  the  same  parties,  16th  June  1795,  as  to 
the  widow's  yu«  rdicta*^  if  it  had  not  been  barred  by  a  special  agreement 

2.  It  is  notorious  that,  though  natives  of  Scotland  who  have  married  here,  and 
afterwards  lived  in  England,  were  to  sue  for  that  remedy  which  would  be  competent  in 
their  own  country,  on  account  of  the  violation  of  the  contract,  yet  it  would  not  be 
afforded  by  any  English  Court  of  law.  But^  notwithstanding  the  constitution  of  such 
Courts,  that  would  seem  as  competent  as  the  demand  here  of  a  divorce  a  mensa  et  toro 
for  adultery.  The  [164]  rights  flowing  from  the  marriage  of  such  persons  would  all  be 
regulated  by  the  English  law. 

These  are  examples  sufficient  to  show,  that  effect  is  not  universally  given  to  the  lex 
contractus  in  the  way  contended  for  by  the  defender. 

But,  it  is  urged,  that,  on  the  ground  of  comitas,  or  that  deference  which  one  inde- 
pendent state  owes  to  the  institutions  of  another,  our  Consistorial  Court,  though 
possessing  the  competent  jurisdiction,  ought  to  deny  the  remedy  of  our  own  law,  because 
it  would  not  be  afforded  in  England  to  the  same  parties  suing  there. 

Upon  this  part  of  the  case,  as  well  indeed  as  in  every  other  part  of  it,  great  learning 
and  research  have  been  evinced,  both  by  the  Bar  and  by  the  learned  Judges  of  the  Court 
below. 

In  determining  as  to  the  effect  that  is  due  to  this  argument,  we  are  not  called  upon, 
nor  indeed  are  we  entitled,  to  give  any  opinion  as  to  the  wisdom  and  expediency  of  our 
own  institutions  in  this  department  of  law,  in  comparison  with  those  of  England,  or  to 
decide  the  question,  which  are  most  consonant  to  the  principles  or  precepts  of  Christian- 
ity. The  field  of  expediency  is  wide.  And,  whether  it  is  wiser  and  more  advantageous 
to  the  community  to  permit  a  total  dissolution  of  marriage,  when  a  fundamental  violation 
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of  it  has  taken  place,  and  thereby  both  to  punish  the  ofiending,  and  to  relieve  the  injured 
party,  or  to  grant  only  the  limited  remedy  of  a  perpetual  separation,  thereby  annihilating 
the  purposes  of  the  one  union,  without  affordii^  the  power  of  ever  forming  another,  is 
certainly  a  question  upon  which  it  is  possible  that  different  opinions  may  be  entertained. 
It  appears  to  me  to  be  sufficient  to  the  decision  of  the  question  of  eomitas,  that  it  is 
laid  down  by  all  writers  on  the  subject,  that  one  state  is  not  bound  to  follow  the  law  of 
another,  if  it  is  prejudicial  to  its  own  system  of  laws  and  policy,  or  to  the  rights  and 
interests  of  its  own  subjects.  The  law  of  the  foreign  state  must  be  innoctue  utUitatis, 
and  is  only  entitled  to  support  ^^quaienus  sine  prcBjtidicio  indidgenttum  fieri  potest,^'  or, 
"  Bedores  imperiarum  id  comiter  agunt  ut  jura  cujttsque  populiy  intra  terminos  qjiis 
ex&reUOy  teneant  ubique  suam  vim^  quatenus  nihil  potestati  autjuri  dlteriua  imperantiSy 
gusque  dmunij  prefudieeiur.'*  It  is  unnecessary  to  refer  to  the  other  authorities  that 
have  been  adduced  in  the  papers,  in  support  of  this  most  reasonable  and  universal  rule. 
Ifow,  the  law  of  Scotland,  in  regard  to  divorce,  on  account  of  adultery,  at  least, 
must  be  held  as  adopted  by  the  State  since  the  period  of  our  Reformation ; — from  views 
of  its  sacred  origin ; — its  wisdom  and  utility  in  reference  to  public  morals  and  happi- 
ness ; — and  as  the  proper  means  of  affording  redress  for  grievous  wrongs  (which  our 
ehminal  law  has  raised  to  the  rank  of  heinous  crimes),  and  of  deterring,  by  the  disgrace 
it  occasions,  from  the  commission  of  similar  offences. 

In  this  view,  it  seems  impossible  to  maintain,  that  it  is  a  matter  innocuoe  viilitatis 
to  abandon  altogether  our  own  law,  and  to  give  [166]  effect  to  that  of  a  neighbouring 
country,  which  proceeds  upon  a  principle  altogether  different. 

A^^dn,  can  it  be  justly  said,  that  it  would  not  be  prejudicial  to  our  own  inhabitants, 
to  see  whole  classes  of  strangers  living  openly  in  defiance  of  that  law  which  binds  them  ? 
Or,  is  it  not  the  greatest  possible  hardship  on  the  pursuer,  Mr.  Edmonstone,  to  measure 
out  to  him,  not  the  law  of  his  own  country,  but  one  that  cannot  afford  him  the  redress 
to  which  every  other  married  Scotsman  is  entitled ) 

It  would  lead  to  the  necessity  of  determining  every  question  of  right  arising  out  of 
marriage,  according  to  the  rules  of  a  law  unknown  here,  and  for  expounding  which  no 
eourt  exists  within  our  territory. 

No  regard  to  eomitas  has  ever  been  shown  by  us  in  regard  to  attempts  to  settle 
heritage  by  English  wills,  however  clearly  manifested,  and  valid  lege  loci. 

With  regard  to  the  course  of  decisions,  while  there  are  many  that  have  been  pro- 
nounced in  the  Consistorial  Courts  in  conformity  with  the  view  which  I  entertain,  there 
are  none  that  appear  to  have  been  decided  in  this  Court  that  can  fairly  be  urged  as 
direct  authorities  against  them. 

It  is  needless  to  enumerate  the  cases,  referred  to  in  the  papers,  in  which  judgment 
of  divorce  has  been  pronounced  on  account  of  adultery  committed  in  Scotland,  in 
reference  to  English  marriages. 

There  is  one  still  earlier,  in  which  the  marriage,  though  celebrated  in  England,  was 
dissdyed  here,  viz.  the  late  Lord  Eglinton's ;  and  there  is  a  still  earlier  case,  that  of 
Major  Urquhart,  where  the  marriage  was  celebrated  in  America. 

In  the  case  of  the  Duchess  of  Hamilton,  the  divorce  was  afterwards  followed  by  her 
marriage  with  an  English  nobleman,  which  was  never  heard  to  be  questioned  in  that 
eountry. 

It  has  been  said,  however,  that  the  case  of  Wallace  and  Brunsdone  is  an  authority 
against  the  validity  of  such  divorces.  I  have  been  at  pains  to  peruse  the  arguments  in 
that  ease,  and,  though  there  are,  no  doubt,  passages  to  be  found  in  which  the  argument 
of  the  defender  is  urged,  and  though  the  learned  reporter  states,  "  that  the  majority  of  the 
Court  seemed  to  be  of  opinion,  that  there  was  a  forum  rations  originis,  so  as  to  found  a 
jurisdiction  in  the  Commissaries,  but  that. it  was  not  competent  for  them,  in  the  oircum- 
sUoieesofthe  ease,  to  pronounce  a  judgment  of  divorce  between  the  parties,"  it  cannot 
be  said  that  that  case  was  determined  on  any  such  grounds  as  occur  in  the  present.  It 
was  treated  by  the  pursuer  as  a  question  of  jurisdiction ;  and,  though  it  was  argued  on 
the  other  side  both  as  such  and  on  the  merits,  there  were  too  many  specialties  to  make 
it  apply  here.  In  the  papers  for  Sir  Thomas  Wallace,  it  was  held  as  clear  law,  that,  as 
to  Englishmen  and  other  foreigners,  who  have  taken  up  their  residence  in  Scotland, 
they  are  to  be  dealt  with,  quoad  marriage,  just  as  that  law  requires,  and  without  regard 
to  the  law  of  their  [166]  own  country ;  while  it  is  expressly  stated,  that,  as  to  the 
defender,  all  the  requisites  that  made  jurisdiction  be  attended  with  legal  execution  were 
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awautiiig,  neither  domicile,  nor  property,  nor  the  person  of  the  defender  within  the 
territory.  In  Sir  Thomas  Wallace's  answers,  the  marriage  ia  described  as  one  contracted 
in  England  betwixt  persons  whose  established  residence,  both  before  and  after  the 
marriage,  was  in  England,  and  who,  at  no  one  period  since  the  date  of  the  marriage,  in 
September  1783,  had  resided  in  Scotland.  The  decision,  in  that  case,  cannot,  therefore, 
rule  the  present. 

Upon  the  whole,  as  to  the  case  of  Edmondone^  there  cannot  be  a  doubt,  that  the 
judgment  ought  to  be  altered. 

As  to  the  case  of  Levett,  as  jurisdiction  is  established  by  a  residence  within  the 
territory  of  Scotland,  accompanied  by  citation  given  personally,  and  the  fact  of  the 
alleged  acts  of  adultery  having  been  committed  here,  I  am,  for  the  grounds  stated,  also 
for  allowing  the  action  to  proceed,  as  the  fact  of  the  marriage  having  been  celebrated  in 
England  appears  no  valid  defence;  it  being  always  competent  to  detect,  by  all  legal 
means,  any  collusion  between  the  parties. 

With  regard  to  the  case  of  Mrs,  Forbes,  holding  the  jurisdiction  to  be  equally  well 
established  as  in  the  last  case,  the  competency  of  the  action  cannot  surely  be  less 
apparent  from  the  marriage  having  been  celebrated  in  Scotlcmd,  whether  upon  a  transient 
visit  only  or  not.  There  arises  no  legal  presumption  against  such  a  marriage,  any  more 
than  there  does  as  to  Gretua  Green  marriages,  which  are  every  day  acknowledged  in 
England,  because  valid  in  the  locus  rei  gestce;  and  the  effect  which  is  given  to  such 
affords  a  strong  argument  in  regard  to  the  objection  of  fraud,  which  is  supposed  to 
attach  to  the  parties  to  a  Scotch  divorce. 

With  regard  to  the  apprehended  confltdti^  legum,  from  the  judgment  about  to  be 
pronounced,  which  is  rested  on  the  proceedings  in  the  cases  of  Tovey  and  Lolly,  whether 
it  is  real  or  not,  it  cannot  influence  us,  deciding,  as  I  trust  we  are  about  to  do,  according 
to  the  law  of  Scotland. 

The  doubts  expressed  in  the  case  of  Tovey  have  been  attended  to  with  all  due 
respect.  And  though  the  case  of  Lolly,  while  it  was  one  attended  with  peculiar  cir- 
cumstances, did  produce  an  opinion  from  the  twelve  Judges  of  England,  1^,  That  a 
marriage  contracted  in  England  was  not  to  be  dissolved  by  any  decision  of  any  court 
either  in  England  or  abroad,  but  by  the  authority  of  the  Legislature  alone,  2d,  That  the 
exception  in  the  Statute  2d  of  James  L  c.  ii.  as  to  divorce  by  sentence  in  an  Ecclesi- 
astical Court)  related  only  to  Ecclesiastical  Courts  in  England,  we  may  yet  hope,  that 
the  Court  of  the  last  resort  may  think  that  the  judgment  pronounced  here  is,  at  least, 
deserving  of  fair  and  deliberate  consideration.  And,  when  so  considered,  we  know  the 
decision  will  be  in  safe  hands. 

In  the  case  of  Edmonstone,  the  Lord  Ordinary  (5th  March  [167]  1816),  by  the 
unanimous  advice  of  the  Court,  remitted  to  the  Commissaries  "  to  alter  the  interlocutor 
complained  of,  to  sastain  the  action,  and  to  proceed  therein  according  to  law." 

And  the  Court  (7th  March)  refused  a  short  reclaiming  petition  without  answers. 

In  the  cases  of  Forbes  and  Levett,  Lords  Glenleey  Bannatyne,  and  Robertson  (the 
Lord  Justice-Clerk  dissenting),  proposed  (5  th  and  9th  March)  a  remit  to  the  Commissaries 
for  farther  inquiry  as  to  the  domicile.  Lord  Robertson  thought  it  unnecessary  to  inquire 
as  to  the  domicile  of  the  pursuers.  Lords  Glerdee  and  Bantuxtyne  were  of  a  different 
opinion.  The  Court  being  equally  divided  as  to  the  necessity  of  inquiring  into  the 
domicile  of  the  pursuers,  the  case  stood  over  for  the  opinion  of  Lord  PitmiUy,  who 
(29th  May,  Ist  June  1816),  upon  the  ground,  that,  supposing  there  was  no  collusion, 
the  Courts  of  this  country  were  bound  to  give  their  own  redress,  without  regard  to  the 
alleged  chance,  or  even  certainty,  that  the  pursuer  meant  to  establish  a  status  to  be 
enjoyed  in  another  country,  and,  particularly,  that  in  these  two  cases,  the  pursuers  were 
wives,  whose  domicile,  except  in  the  case  of  regular  separation,  follows  that  of  the 
husbands,  was  of  opinion,  that  it  was  not  necessary  to  inquire  into  the  domicile  of  the 
pursuers. 

These  two  cases  were  therefore  (1st  June  1816)  remitted  to  the  Commissaries,  with 
instructions  "  to  recal  their  former  interlocutor,  to  allow  the  pursuer  to  prove  that  the 
defender  was  domiciled  and  resident  in  Scotland  when  the  action  was  raised,  and  also 
to  make  what  inquiry  they  may  think  proper  and  competent,  in  order  to  ascertain 
whether  the  present  process  be  collusive,  and  thereafter  to  proceed  according  to  law."  ^ 

^  Since  this  Report  was  printed,  the  case  of  Levett  has  returned  from  the  Commis- 
saries.   The  farther  procedure  in  it  will  be  reported  on  21st  December  1816. 
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No.  57.         F.C.  N.S.  V.  170.     12  June  1816.     Ist  Div.— Lord  Alloway. 

Hope  and  M'Caa,  Pursuers. — Cranstoun  et  Mackenzie. 

Wauch,  Defender. — Jeffrey  et  B.  BelL 

Assignaium. — ^Found,  that  a  simple  intimation  of  an  assignation  to  an  heritable  bond 
of  annuity  containing  an  assignation  to  rents,  made  to  the  factor  and  a  tenant  of  the 
estate  over  which  it  extends,  is  sufficient  to  interpel  payment  of  the  rents  due  by 
them  to  the  cedent. 

Mr.  Colebrooke  granted  an  heritable  bond  of  annuity  for  L.800,  in  favour  of  his 
wife,  over  the  lands  of  Crawfordjohn,  upon  which  she  was  infeft  (4th  October  1809), 
and  her  infeftment  was  duly  recorded.  He  conveyed  his  estate  to  his  daughters,  and 
appointed  Mrs.  Colebrooke  tutrix  to  them. 

After  Mr.  Colebrooke's  death,  Mrs.  Colebrooke  borrowed  L.500  from  Mr.  Wauch, 
aad,  on  the  16th  July  1811,  granted  him  a  bond  for  that  sum,  and  an  assignation  in 
security,  of  her  heritable  bond  of  annuity,  containing  an  assignation  to  the  rents  of 
Crawfordjohn.  That  assignation  was  intimated  to  Mr.  Hope,  one  of  the  tenants  upon 
Crawfordjohn,  on  the  19th  July  1811,  and  Mr.  M'Caa,  factor  upon  the  estate,  on  the 
17th  September. 

Mrs.  Colebrooke  having  failed  to  pay  Mr.  Wauch  the  interest  due  to  him  upon  his 
bond,  he,  9th  June  1812,  demanded  payment  of  the  bond  from  Mr.  Hope  and  Mr. 
M'Caa,  and  raised  a  summons  of  multiplepoinding  in  their  names,  stating,  that  Mr. 
Hope,  as  a  tenant  in  part  of  the  lands  of  Crawfordjohn,  and  Mr.  M'Caa,  as  her  factor, 
were  due  certain  sums  of  rent  to  Mrs.  Colebrooke.  The  Lord  Ordinary  appointed  the 
raisers  of  the  multiplepoinding  to  give  in  a  condescendence  of  the  funds  in  their  hands. 
Mr.  Hope  and  Mr.  [171]  M'Caa  gave  in  a  representation,  in  which  they  stated,  that 
they  were  not  indebted  to  Mrs.  Colebrooke,  the  whole  rents  due  having  been  paid  to 
her,  and  that  the  multiplepoinding  should  be  dismissed.  The  question  then  arose, 
whether  they  were  interpelled  from  paying  the  rents  due  to  Mrs.  Colebrooke  by  the 
intimation  of  the  assignation  of  her  bond  of  annuity  to  Mr.  Wauch?  They  contended, 
that  the  intimation  of  that  assignation  was  merely  for  the  purpose  of  completing  Mr. 
Wauch's  security,  and  that  it  was  not  calculated,  nor  intended  to  prevent  them  from 
paying  their  rents  to  Mrs.  Colebrooke.  It  could  not  be  supposed  that  Mr.  Wauch 
meant  to  interpel  the  parties  from  paying  L.800  per  annum  to  Mrs.  Colebrooke,  when 
the  loan  granted  to  her  was  only  L.500.  If  this  was  his  intention,  the  loan  was  of  no 
use,  and,  if  the  intimation  had  the  effect  of  interpelling  payment  at  all^  it  must  extend 
to  the  whole  L.800. 

On  the  other  hand,  it  was  said,  there  is  no  room  for  the  distinction  between  an 
intimation  for  completing  a  right,  and  an  intimation  for  attaching  the  cedent's  funds  in 
the  hands  of  his  debtor.  Where  an  assignation  is  given,  an  intimation  of  that  assigna* 
tion  to  the  debtor  in  the  obligation  assigned,  renders  him  debtor  to  the  assignee ;  the 
right  is  completed ;  the  obligation  which  bound  the  debtor  to  the  cedent  now  binds  him 
to  the  assignee.  The  Lord  Ordinary  pronounced  this  interlocutor  (14th  January  1814)  : 
"Finds,  that  Mrs.  Colebrooke  was  heritably  secured  in  an  annuity  of  L.800  out  of  her 
husband's  estate  of  Crawfordjohn,  &c.  and  that,  as  is  usual  in  such  cases,  her  bond  of 
annuity  contained  an  assignation  to  the  rents,  mails,  and  duties,  to  that  extent :  Finds, 
that  in  security  of  the  money  she  had  borrowed  from  Mr.  Wauch,  she  had  transferred 
to  him  this  assignation  to  the  extent  of  the  sum  borrowed :  Finds,  that  this  assignation 
was  intimated  to  Mr.  Hope,  one  of  the  tenants,  and  to  Mr.  M^Caa,  the  factor :  Finds, 
that  Mr.  Wauch,  or  his  agent,  were  entitled  to  have  brought  a  process  of  multiplepoind- 
ing in  the  name  of  Mr.  Hope  and  Mr.  M'Caa,  for  the  purpose  of  ascertaining  the  amount 
of  the  rents  in  their  hands,  and  calling  the  different  persons  to  compete  with  him  for 
the  payment  thereof." 

The  Courts  upon  advising  the  case,  upon  a  petition  for  Messrs.  Hope  and  M'Caa,  and 
answers  thereto  (13th  June  1814),  adhered  to  the  Lord  Ordinary's  interlocutor;  a 
majority  of  their  Lordships  being  of  opinion,  that  the  intimation  was  sufficient  to  inter- 
pel payment.  Upon  advising  a  second  reclaiming  petition,  and  answers,  the  Lords 
adhered  (12th  June  1816). 

[Cf.  Flofoerdeu)  v.  BucTum,  13  S.  616 ;  Neils  v.  Lyle,  2  M.  170,  172.] 
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No.  58.         F.C.  N.S.  V.  172.     U  June  1816.     2nd  Div.— Lord  Pitmilly. 

ALEXAin)ER  Vans  of  Barrachan,  Esq.,  Pursuer. — Arch.  Bell. 

WiLUAM  Murray,  Esq.,  and  Others,  Defenders. — Oreenshields. 

Prescription. — Found  to  be  interrupted  by  a  submission  applicable  to  the  claim. 

The  pursuer's  father,  Alexander  Vans,  was  factor  for  Sir  William  Maxwell  of 
Monreith.  His  intromissions  terminated  in  1754.  In  1773,  the  pursuer,  and  Sir 
William's  son  (the  original  parties  having  died)  submitted  to  arbitration  "  all  clags  and 
demands  of  whatever  nature,"  by  Mr.  Vans  against  the  late  Sir  William,  or  against  the 
present  Sir  William,  as  representing  him,  "  and  all  counter  claims  of  compensation  or 
otherwise/'  which  Sir  William,  in  right  of  his  father,  had  against  Mr.  Vans.  Various 
proceedings  took  place  before  the  arbiter  with  regard  to  the  factory  accounts ;  but  the 
arbiter  died  in  1796,  without  having  pronounced  a  decree-arbitral.  In  1798,  the  parties 
entered  into  another  submission  in  similar  terms.  But  this  submission  also  fell.  Sir 
William  having  died  in  1812,  at  which  time  a  decree  had  not  been  pronounced.  In 
1814,  the  pursuer  brought  the  present  action  upon  the  factory  accounts  against  the 
defenders,  who  had  been  appointed  trustees  by  Sir  William  in  1807.  They  pleaded  pre- 
scription, but  the  Lord  Ordinary  repelled  their  defence. 

Pleaded  by  the  defenders,  in  a  reclaiming  petition, — Although  prescription  is  inter- 
rupted by  acknowledgment,  action,  or  diligence,  it  is  not  interrupted  by  many  acts,  show- 
ing a  determination  to  insist  on  the  claim ;  e.g.  not  by  registration  of  a  bond ;  Johnston 
against  Lord  Belhaven,  12th  January  1672,  Stair;  Wright  against  Wright,  11th 
December  1717,  Dalrymple;  nor  by  communings  in  letters;  Pitmedden  against  Munro, 
4th  July  1705,  Forbes^  Fountainhall ;  nor  by  diligence,  or  summons,  if  informal ;  Earl 
of  Hopetoun  against  the  Creditors  of  York  Buildings,  Company,  21st  July  1784;  BaiUie 
against  Doig,  2d  March  1790.  A  submission  is  not  in  a  better  situation  than  these,  and 
has  accordingly  been  found  not  to  interrupt  prescription ;  Gordon  a-  [173]  -gainst  Bigg» 
26th  November  1743,  KUkerran^  Prescription,  No.  11,  in  which  it  was  found,  that  a 
general  submission  does  not  interrupt  the  prescription  of  any  particular  claim,  and  it  was 
doubted,  if  a  special  submission,  now  cancelled,  has  that  effect;  Hay  against  His 
Majesty's  Advocate,  27th  July  1757,  in  which  the  judgment  of  this  Court,  finding,  that 
an  obligation  to  submit  interrupts  prescription,  was  reversed  in  the  House  of  Lords.  The 
submissions  in  the  present  case  were  general  submissions. 

Observed  on  the  Bench : — ^The  general  expression  of  all  clags,  claims,  &c.  referable  to 
matters  submitted,  does  not  interrupt  the  prescription  of  a  claim  of  a  different  kind ; 
but  where  a  submission  refers  to  the  very  matter  in  question,  especially  where  proceed- 
ings have  been  held  under  it,  it  does  interrupt  prescription.  The  cases  cited  are  not 
applicable.  The  finding  in  the  case  of  Eigg  was  merely,  that  a  general  clause  of  all 
clags,  claims,  &c  did  not  interrupt  prescription  against  all  particular  debts,  and  the  doubt 
there  entertained  regarded  a  submission  cancelled^  which  is  no  submission  at  alL  As  to 
the  case  of  Hay  (in  which  the  decision  was  probably  produced  by  a  kind  of  favour  or 
liberality  to  claims  on  forfeited  estates),  there  was  merely  an  obligation  to  submit,  which 
was  quite  a  different  thing  from  a  submission,  particularly  from  this  submission  in 
which  there  have  been  proceedings,  and  that  decision  seems  to  have  been  properly 
reversed. 

The  Court  refused  the  petition,  without  answers. 


No.  60.  F.C.  N.S.  V.  175.     20  June  1816.     1st  Div. 

Grahamb,  Pursuer. — John  Clerk,  MoTurreiff,  Mackenzie,  et  Jameson. 

Grahamb,  Defender. — Cranstoun,  Jeffrey,  Cuninghame,  Bdbt.  Bdl. 

Clause. — A  clause  in  an  entailed  destination  to  the  heirs-male  of  the  marriage ;  whom 
failing,  heirs-male  of  any  other  marriage ;  whom  failing,  heirs-female  of  the  marriage  ; 
whom  foiling,  heirs-female  of  any  other  marriage,  found  not  to  be  altered,  or  qualified 
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by  a  posterior  clause,  providing,  ''that  the  eldest  son,  and  the  descendants  of  his  body, 
shall  always  succeed  preferably  to  the  younger  sons  and  their  descendants ; "  so  as  to 
admit  a  daughter  of  the  eldest  son,  his  issue-male  failing,  in  preference  to  that  eldest 
son's  second  brother. 

In  the  entail  of  the  estate  of  Ballendarg,  contained  in  the  contract  of  marriage 
between  William  Grahame  of  Morphie  and  Miss  Catharine  Ogilvy,  James  Barclay,  the 
father  of  William  Grahame,  ''with  and  under  the  reservations,  burdens,  provisions, 
faculties,  [176]  restrictions,  and  irritances  after-written,  gives,  grants,  and  dispones, 
heritably  and  irredeemably,  to  and  in  favours  of  the  said  William  Grahame  of  Morphie, 
his  eldest  lawful  son,  and  the  heirs-male  to  be  procreated  of  the  marriage  betwixt  him 
and  the  said  Mrs.  Katharine  Ogilvy ;  whom  failing,  to  and  in  favours  of  the  heirs-male 
lawfully  to  be  procreate  of  the  body  of  the  said  William  Grahame  of  any  after-marriage ; 
whom  failing,  to  the  heirs-female  lawfully  to  be  procreate  of  the  body  of  the  said  Wil- 
liam Grahame  of  any  after-marriage;  whom  also  failing,  to  and  in  favour  of  Eobert 
Barclay,  second  lawful  son  of  the  said  Mr.  James  Barclay,  and  the  heirs-male  lawfully  to 
be  procreate  of  the  body  of  the  said  Robert  Barclay ;  whom  failing,  to  the  heirs-feioale 
to  be  lawfully  procreated  of  his  body." — Here  follow  a  description  of  the  lands,  the 
obligation  to  infeft  the  wife,  and  the  first  part  of  the  procuratory  of  resignation.     Kezt 
occurs  this  clause : — "  Provided  also,  as  it  hereby  is,  and  by  the  charier,  infef tments, 
and  other  writs  to  follow  hereupon,  shall  be  expressly  provided  and  declared,  that  the 
eldest  son,  and  the  descendants  of  his  body,  shall  always  succeed   preferably  to  the 
younger  sons  and  their  descendants ;  and  that  the  eldest  female  and  her  descendants 
Bhall  succeed  without  division,  and  exclude  the  younger  females  and  their  descendants 
from  being  heirs-portioners ;  and  that  the  heirs,  both  male  and  female,  and  the  husbands 
whom  the  heirs-female  shall  marry,  or  to  whom  they  are  married  at  the  time  of  their 
accession  to  the  said  estate,  and  their  heirs,  shall  be  holden  obliged,  from  that  time  for- 
ward, to  assume  the  surname  of  Grahame." — William  Grahame  had  no  heirs-male  of  his 
marriage  with  Catharine  Ogilvy,  but  he  had  several  daughters.     By  a  second  marriage 
he  had  three  sons,  Robert,  Francis,  and  James,  and  two  daughters.     Robert,  his  eldest 
son,  succeeded  to  the  estate,  and  died,  leaving  a  son  and  daughter.     The  son  died  in 
infancy,  without  having  made  up  titles  to  the  estate.     Upon  the  death  of  Robert's  son, 
the  estate  was  taken  up  by  Francis,  Robert's  immediate  younger  brother,  who,  after 
being  in  possession  for  some  time,  was  called  as  defender  in  an  action  of  reduction 
at  the  instance  of  Sarah  Grahame,  Robert's  only  daughter,  who  claimed  the  estate  as 
heir  of  tailzie  and  provision  of  her  father,  under  the  tailzie  in  the  marriage-contract. 

The  Lord  Ordinary  (11th  March  1815)  sustained  the  reasons  of  reduction,  but 
afterwards  took  the  case  to  report  on  informations.  The  Court  sustained  the  defences, 
December  13,  1815.  Upon  advising  petition  and  auswers,  the  Court  ordered  a 
hearing. 

In  support  of  her  claim  the  pursuer  argtiedy — In  construing  a  deed,  effect  must  be 
given  to  all  the  words,  if  it  is  possible  to  reconcile  them  to  any  rational  meaning.  No 
doubt,  a  party  can  have  only  one  will  in  one  deed,  but  that  will  may  be  expressed  in 
different  ways,  and  in  different  clauses.  There  may  be  a  general  clause  conveying  a 
general  right,  and  then  this  right  may  [177]  be  restricted  by  a  particular  qualifying 
clause.  A  destination  to  heirs-female  of  the  body  may  be  qualified  to  mean  heirs-female 
without  division, — ^heirs-male,  to  mean  heirs-male  of  the  body  only,  and,  as  in  the 
present  case,  a  destination  to  heirs-male  may  be  so  qualified  as  to  let  in  under  the  word 
"descendant,"  a  daughter  in  preference  to  the  uncle.  It  is  of  no  consequence,  that  the 
qualifying  clause  occurs  at  a  distance  from  the  destination  to  which  it  applies.  The 
destination  is  introduced  ''  with  and  under  the  reservations,  burdens,  provisions,  faculties, 
xestrietions,  and  irritancies  after-written."  And  the  clause  qualifying  this  destination 
expressly  bears  to  be  a  provision,  the  existence  of  which  had  ^us  been  previously 
intimated.  It  is  not  at  all  uncommon  for  part  of  a  destination  to  appear  in  the 
resignation  clause.  The  effect  is  exactly  the  same  as  if  this  clause,  calling  the  descend- 
ants of  the  body  of  the  eldest  son,  in  preference  to  the  younger  sons  and  their 
descendants,  had  been  introduced  toHes  quoties  immediately  after  each  branch  of  the 
destination;  and,  if  so,  it  is  impossible  to  deny  that  the  daughter  of  the  eldest  son 
would  succeed  in  preference  to  his  younger  brother.  This  interpretation  of  the  deed 
gives  to  the  words  of  the  preceding  clause  a  plain,  legal,  and  defined  meaning.     If  it  is 
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not  adopted,  the  words  mast  either  be  held  as  blotted  out  altogether,  or  they  mnst  be 
regarded  as  introduced  for  the  purpose  of  securing  the  preference  of  an  elder  son  over  a 
younger  son, — a  supposition  utterly  absurd.  In  the  communings  between  the  friends  of 
the  parties,  prior  to  marriage,  there  are  always  changes  on  the  scroll  of  the  deed  in 
contemplation,  and  much  obscurity  may  thence  arise,  but  on  that  account,  these 
qualifications  are  not  to  be  disregarded.  The  word  "  descendant ''  is  a  technical  and 
inflexible  term,  and  has  an  acknowledged  signification  in  law ;  Voet,  b.  xzxviiL  t.  xviii. 
s.  5;  Stair,  b.  iii.  t.  iv.  s.  33;  Oraig,  b.  ii.  D.  17,  s.  11,  December  15,  1681,  Johnston 
against  Watson.  It  comprehends  both  male  and  female  descendants,  and,  when  used  in 
a  destination,  signifies  that  both  the  male  and  female  descendants  shall  succeed  in  their 
order,  according  to  the  rules  of  male  and  female  succession.  It  is  necessary,  therefore, 
for  the  defender,  not  merely  to  show,  by  conjecture,  that  the  entailer  might  possibly 
have  meant  something  else  than  what  the  words  express,  for,  in  Claris  ipm  est  locus 
eonjedurts ;  Erskine^s  Inst  i.  i.  50 ;  but  he  must,  by  certain  proof,  show  that  the  words 
have  a  different  meaning ;  Voet,  b.  xxxv.  t.  iv.  s.  4.  The  term  *'  descendants  of  the 
body  "  cannot  be  understood  applicando  singula  singulis,  and  describing  only  the  male 
descendants  of  the  eldest  son ;  since  that  would  be  applying  the  brocard  for  the  purpose 
of  defeating  a  deed,  instead  of  extricating  the  sense  when  the  words  are  ambiguous. 
But  it  is  impossible  that  the  word  "  descendants  "  could  be  limited  to  heirs-male ;  for, 
in  the  very  same  sentence,  this  word  is  confessedly  used  to  express  heirs,  both  male  and 
female.  Besides,  to  take  it  in  the  limited  sense,  is  incon-  [178]  -sistent  with  the  whole 
plan  of  the  family  settlement.  This  contract  of  marriage  ought  to  be  interpreted  as  a 
testament,  and  the  maxim  will  apply,  "jpro  herede  in  duMo  respondendum"  It  is  quite 
a  mistake  to  regard  this  destination  as  creating  a  male  fee :  The  fee  is  mixed.  The 
pursuer  does  not  maintain,  thac  cases  may  not  occur  where  there  are  incidental  clauses 
totally  irreconcileable,  and  where  the  Court  will  choose  between  them,  according  to  the 
weight  of  the  context  on  the  one  side  or  the  other.  But  here  the  clauses  are  not 
incidental.  They  are  introduced  in  the  most  formal  and  anxious  manner.  To  a  certain 
degree,  every  qualifying  clause  must  be  repugnant  to  the  clause  qualified ;  and  if  they 
were  contradictory,  it  is  notorious  that  where  a  second  clause  is  introduced  expressly 
for  the  purpose  of  altering  or  correcting  what  has  gone  before,  the  rule,  tYiSit  postertora 
derogant  priorihus,  must  determine  the  construction ;  Stair,  b.  iv.  t.  xlvi.  s.  21.  But» 
in  truth,  the  clauses  do  not  contradict ;  they  only  qualify  one  another.  The  heirs-male 
of  the  body  of  William  Grahame  are  called,  and  then  it  is  declared  that  the  descendants 
of  the  eldest  son  shall  be  preferred  to  the  younger  sons  and  their  descendants.  The 
destination  clause  impairs  the  natural  order  of  succession,  and  this  clause  restores  it* 
The  qualification  is,  no  doubt,  very  important;  but  if  every  thing  is  to  be  called  a 
contradiction  which  qualifies  the  effect  of  previous  clauses,  it  could  be  scarcely  possible 
in  any  case,  either  for  a  lawgiver  or  a  testator,  to  express  his  whole  meaning.  Would 
effect  be  denied  to  a  marginal  note,  because  it  altered  what  had  been  previously 
expressed?  Durie  against  Gibson,  28th  February  1667;  Stair,  Vol.  I.  p.  458.  On 
this  point,  elucidations  may  be  found  on  looking  at  the  *^ proviso  tanien"  clause  in 
statutes;  or  in  entails,  as  in  the  Eoxburghe  entail;  Entail  by  James  Bruce  of  Kinnaird, 
dated  13th  December  1785,  registered  2d  December  1794;  Entail  by  John  Morton, 
merchant  in  Kilmarnock,  dated  1st  June,  registered  6th  June  1736.  It  is  of  no 
consequence  that  the  style  adopted  by  the  conveyancer  is  not  the  best  possible.  There 
are  two  distinct  and  rational  clauses ;  and  it  is  just  as  impossible  for  a  court  of  justice 
to  give  either  of  them  a  nugatory  interpretation,  as  to  hold  them  as  blotted  out  from 
the  deed  altogether. 

The  defender  argued, — The  whole  reasoning  of  the  pursuer  is  grounded  upon  the 
fallacy,  that  the  heirs-male  of  the  body  is  a  flexible  term,  and  "descendants  of  the 
body  "  is  not ;  and  then  making  what  is  truly  the  inflexible  term  bend  to  the  flexible. 
But  you  cannot  modify  terms  the  most  precise,  by  terms  less  precise.  By  this  contract 
of  marriage,  so  long  as  there  was  any  heir-male  existing  of  the  body  of  William 
Grahame,  the  fee  was  meant  to  be  a  male  fee;  and  not  descendible  to  heirs-male 
general,  but  to  heirs-male  of  the  body.  Kow,  although,  to  a  certain  extent,  such  a 
destination  might  be  qualified,  it  never  could  be  so  to  the  extent  of  admitting  the 
intervention  of  females;  Lady  Essex  Ker,  November  13,  1810,  Fac,  Coll,  But  the 
pursuer  is  interpreting  the  words  "  heirs-male  of  the  marriage,"  to  mean  "  heirs-female 
of  [179]  the  body;"  nay,  more,  she,  as  an  heir-female  of  the  second  marriage,  is 
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daimisg  upon  a  stramed  interpTetation,  not  merely  in  preference  to  the  heir-male,  bnt 
in  preference  also  to  that  class  of  heirs-female  who  are  called  distinctly  before  her.  If 
the  pnrsner^s  father  had  no  brothers,  could  she,  as  his  descendant,  have  taken  up  the 
estate,  before  the  heirs-female  of  the  first  marriage ;  or  could  she,  if  she  had  been  the 
only  child  of  the  youngest  of  a  series  of  brothers  dying  without  issue  ?  The  supposition 
is  quite  absurd.  The  clause  founded  on  creates  an  alteration,  and  not  merely  a 
qualification.  Heirs-male  general  may  be  heirs-male  of  the  body,  but  heinhmale  of  the 
body  never  can  be  construed  to  mean  heirs-male  general ;  and  £Bir  less  can  it  be  main- 
tained, that  heirs-male  can  ever  mean  heirs-female,  whether  of  the  body  or  not  In 
tenns,  then,  of  the  rule,  applicando  singula  singulis^  this  clause  does  not  mean  the 
whole  descendants  of  the  body,  but  the  two  classes,  male  and  female,  in  the  order 
previously  pointed  out  in  the  destination  clause.  The  word  *'  descendants  "  is  a  flexible 
term,  for  heirs  of  the  body  is  an  expression  capable  of  qualification ;  Ershine^  b.  iii  t. 
viii.  8.  47;  Stair ^  b.  iii.  t.  v.  s.  12.  And  how  is  it  possible  to  maintain,  that  the  word 
"descendants,"  which  is  equally  general  in  its  meaning,  should  not  admit  of  the  same 
qualification  ?  But  heirs-male  of  the  marriage  is  a  special  term,  and  is  not  susceptible 
of  being  qualified  by  the  more  general  expression  "descendants."  For  although  a 
generic  term  may  be  qualified  by  a  special  one,  a  special  term  can  never  be  qualified  by 
a  general  one.  It  is  impossible  for  the  pursuer  to  maintain  that  this  clause  merely 
qualifies,  but  does  not  alter  and  annul.  And,  indeed,  there  must  be  a  contradiction, 
hefore  the  maxim,  that  posteriora  derogant  priaribus,  can  afford  her  any  assistance. 
Besides,  this  maxim  is  merely  an  exception  to  the  mAjdm^  posteriora  ^Ttiaent  prioribuSy 
Voei,  ad  Pandectas ;  Boberts,  p.  30 ;  Bridgeman,  Vol.  II.  p.  282.  In  short,  here  are 
two  clauses,  and  the  question  is,  which  is  to  rule  the  interpretation  of  the  other  ? 

Now,  certainly  the  destination  clause  is  the  leading  clause  in  the  deed,  and  a 
destination  once  made,  is  not  easily  presumed  to  be  altered  or  innovated ;  Erskine,  b. 
iii  t  viii.  s.  47.  A  contradiction  is  not  gratuitously  to  be  inferred.  The  one  clause 
must  bend,  rather  than  the  other  must  break.  This  is  the  general  rule  where  both 
clauses  are  flexible.  But,  can  any  other  rule  be  adopted  where  the  leading  clause  is 
inflexible,  and  the  other  flexible?  Whether  or  not  the  first  part  of  this  preceding 
clause  merely  expresses  what  would  have  taken  place  independent  of  it,  or  may  have 
been  introduced  for  the  purpose  of  providing  against  such  situation  as  occurred  in  the 
Baigany  cause,  the  defender  cannot  venture  upon  determining.  Fears  that  the  desired 
order  of  succession  might  be  interrupted  may  have  existed  in  the  mind  of  the  entailer. 
Dirletcn^a  Doubts^  Obligements  in  contracts  of  marriage;  Douglas,  10th  July  1724, 
Beau  Dec.  1738,  EHkerran,  p.  455;  Thompson,  11th  February  1762,  Select  Dec,  But 
the  very  fact  of  the  second  clause  being  susceptible  of  vari-  [180]  -ous  constructions, 
IB  a  perfectly  good  reason  why  it  should  not  regulate  and  control  a  clause  known  in  law, 
and  without  ambiguity  or  doubt.  The  absurdity  which  the  pursuer  pretends  to  discover 
in  the  interpretation  given  by  the  defender  to  this  clause,  exists  as  much  in  her  construc- 
tion. The  defender's  arguments  are  supported  by  the  tenor  of  the  entail  of  Findrassie, 
date  19th,  recorded  21st  January  1736 ;  See  Dallas's  Styles^  fol.  edit.  1697,  p.  623,  626, 
627 ;  and  also  by  the  clauses  in  the  present  deed,  binding  the  heirs  to  carry  the  name 
of  Grahame,  and  settling  provisions  on  the  daughters  of  the  first  marriage,  in  the  event 
of  the  estate  devolving  on  the  heirs-male  of  the  after  marriage. 

The  Ck>urt  adhered  (20th  June  1816). 


Na  62.  F.C.  N.S.  V.  182.     3  July  1816.     Teinds.— Lord  Reston. 

Sir  John  Maxwell,  Bart.,  Pursuer. — Cuninghame. 

David  Anderson  Blair,  Esq.,  Defender. — Jameson. 

Teinds. — Found,  that  it  la  not  competent,  after  the  long  prescription  has  run,  to 
challenge  a  decree  of  valuation,  because  a  grain  rent  was  thereby  converted  into 
money. 

That  it  is  not  a  relevant  objection  to  a  valuation  of  teinds,  that  no  separate  valua- 
tion was  put  upon  part  of  the  lands  then  uncultivated,  but  now  brought  into 
cultivation. 
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That  a  decree  of  the  High  Commission  cannot  be  derelinquished,  and  an  heritor 
may  surrender  his  valued  teinds  at  any  time,  notwithstanding  his  having  for  a  long 
period  paid  stipend  to  a  greater  amount. 

In  the  year  1635,  there  was  localled  of  the  stipend  provided  to  the  minister  of  the 
parish  of  Eastwood,  2  chalders,  13  bolls,  3  firlots  meal,  3  bolls,  3  firlots,  2^  pecks  bear, 
upon  the  lands  of  Eastwood,  then  belonging  to  the  Earl  of  Eglinton. 

An  augmentation  was  granted  to  the  minister  in  1669.  No  part  of  this  augmenta- 
tion was  laid  upon  the  Earl  of  Eglinton. 

In  1752,  the  minister  of  Eastwood  had  his  stipend  again  augmented.  L.5,  lOs. 
sterling  of  this  augmentation  was  laid  upon  Lord  Eglinton's  lands,  making  the  whole 
money  stipend  paid  by  him,  including  vicarage,  L.6,  13s.  8d.  sterling,  the  victual  stipend 
laid  upon  his  lands  being  continued  as  before. 

In  1767,  Lord  Eglinton  brought  a  process  of  valuation  of  the  teinds  of  his  lands 
lying  within  the  parish  of  Eastwood.  From  the  proof  led  in  the  valuation,  it  appeared 
that  about  50  bolls,  2  firlots  only,  of  the  rent  was  payable  in  meal,  and  the  rest  in 
money.  The  just  worth  and  yearly  avail  of  his  Lordship's  lands  was  found  to  be 
L.209,  IDs.  1^<].  sterling ;  and  L.41,  18s.  O^d.  money  foresaid,  was  declared  to  be  his 
teind,  parsonage  and  vicarage. 

Lord  Eglinton  continued  to  pay  stipend  according  to  the  last  locality,  though  the 
proportion  thereby  laid  upon  him  exceeded  his  valued  teind. 

[183]  In  1798,  a  farther  augmentation  was  granted  to  the  minister  of  Eastwood. 
No  part  of  that  augmentation  was  localled  upon  Lord  Eglinton,  upon  the  ground  that 
his  teinds  were  already  exhausted. 

In  the  year  1808,  the  minister  of  Eastwood  again  obtained  an  augmentation.  In  pre- 
paring the  locality  following  upon  this  augmentation,  the  common  agent  stated,  that  the 
teinds  of  Lord  Eglinton  were  exhausted.  Before  any  progress  was  made  in  the  locality, 
Mr.  John  Anderson  had  purchased  the  lands  of  Eastwood.  A  condescendence  was  put  in 
for  that  gentleman,  stating,  that,  by  the  decree  of  valuation  1767,  the  teinds  of  the 
lands  of  Eastwood  were  vedued  at  L.41,  18s.  O^^d.,  and  that  he  surrendered  the  same 
to  the  minister  in  lieu  of  all  other  allocations  upon  the  above-mentioned  lands. 

Sir  John  Maxwell,  patron,  titular,  and  an  heritor  of  the  parish  of  Eastwood,  objected 
to  Mr.  Anderson's  surrendering  his  teinds,  Isf,  That  the  valuation  1767  was  erroneous, 
and  void  and  null,  as  the  decreet  converted  the  50  bolls  of  victual  rent  payable  to  the 
minister  into  money,  and  maintained  that  the  surrender  could  not  be  admitted  without 
restoring  this  money  rent  into  victual  Upon  this  ground  he  afterwards  raised  a 
summons  of  reduction  of  the  decree  of  valuation. 

2dly,  He  maintained,  that  Mr.  Anderson  could  not  be  entitled,  by  his  surrender,  to 
relieve  himself  of  the  victual  stipend  which  he  had  been  in  use  to  pay  to  the  minister, 
and  that  there  was  a  judgment  against  him,  as  his  author,  Lord  Eglinton,  had  not  sur- 
rendered his  teind  in  the  last  locality,  but  only  founded  upon  his  valuation,  to  show 
that  his  teinds  were  exhausted. 

Zdly,  He  maintained,  that,  at  the  date  of  the  valuation,  there  was  a  part  of  the 
estate  of  Eastwood  covered  with  copse-wood,  upon  which  no  value  was  put,  as  no  rent 
was  paid  for  it^  and  it  must,  therefore,  be  held  as  unvalued. 

Mr.  Anderson  having  died  during  the  dependence  of  the  process,  Mr.  Anderson 
Blair,  his  son,  slated  himself  as  a  party  to  it. 

The  Lord  Ordinary  pronounced  this  interlocutor  (9th  June  1815): — "Finds,  that 
the  decreet  obtained  by  Alexander,  Earl  of  Eglinton,  in  1767,  is  not  now  subject  to 
challenge :  Finds  no  evidence  that  any  part  of  the  lands,  of  which  the  teinds  are  now 
offered  to  be  surrendered,  was  not  included  in  it :  Finds  it  irrelevant  that  no  separate 
valuation  was  put  upon  a  copse-wood,  then  unproductive,  but  now  brought  into  cultiva- 
tion :  Finds,  that  Mr.  Anderson  is  not  barred  exc&ptione  reijudicatcB  by  the  proceedings 
in  the  former  locality,  in  which  there  was  no  offer  to  surrender  the  teincU ;  but  the 
valuation  was  merely,  and  with  success,  founded  on,  as  a  bar  to  an  additional  burden 
being  laid  on  them  :  Finds,  in  terms  of  the  case  of  Feam,  that  [181]  the  former  use  of 
payment  is  no  bar  to  a  surrender ;  and,  therefore,  on  the  whole,  sustains  the  surrender 
in  this  case." 

Sir  John  Maxwell  gave  in  a  representation,  founding  upon  the  cases  of  Forbes 
against  Forbes,  and  Ramsay  against  Moray  (20th  Pecember  1815),  and,  at  the  same 
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time,  ptoduced  a  yaluation  of  his  own  lands  in  the  parish  of  Eastwood,  in  1636,  and 
contended,  that  it  proved  that  the  barony  of  Eastwood  must  have  been  valued  at  the 
same  tame  at  an  amount  at  least  equal  to  the  amount  of  the  stipend  localled  upon  it,  and 
that  that  first  valuation  must  fix  the  value  of  the  teinds. 

The  Lord  Ordinary,  on  advising  the  representation  and  answers,  pronounced  this 
interlocutor  (25th  January  1816) : — "  In  respect  of  the  new  production,  and  of  the 
cases  20th  December  1815,  Bamsay  against  Moray,  and  Forbes  against  Forbes,  which 
seem  to  limit  the  application  of  the  case  of  Feam,  on  which  the  previous  interlocutor 
was  founded,  recals  the  former  interlocutor,  and  ordains  parties  to  print  and  box 
memorials,  that  the  case  may  be  reported  to  the  Court" 

In  the  memorial  for  Sir  John  Maxwell  it  was  argued, — 

That  part  of  the  rent  payable  in  kind  at  the  date  of  the  decree  1767,  was  thereby 
converted  into  money, — tiiat  this  conversion  was  contrary  to  law, — and  the  decree  of 
valuation  was  therefore  null.  At  any  rate,  it  could  not  do  away  a  former  valuation. 
If  it  had  been  for  the  interest  of  Mr.  Blair,  he  might  have  founded  upon  that  valuation, 
and  the  memorialist  was  entitled  to  do  so  now.  It  was  plain  there  was  a  former  valua- 
tion in  1635,  as  the  whole  parish  of  Eastwood  had  been  valued  at  the  same  time  with  the 
memorialisfs  land  in  1635 ;  for  it  appeared  by  his  extract  decree  of  valuation,  that  the 
whole  heritors  in  the  parish  had  been  called  as  defenders  in  the  process  of  valuation, 
then  brought  by  the  titular,  and  that  the  Earl  of  Eglinton  had  consented  that  the 
teinds  of  tibe  different  lands  in  the  parish  should  be  rated  respectively,  as  in  that  decree 
oi  valuation,  though  the  general  decree  of  valuation  is  now  lost.  The  valuation  then 
put  upon  the  lands  of  Eastwood  must  have  exceeded  that  in  1767,  as  appeared  from  the 
amount  of  stipend  localled  upon  them  under  that  previous  valuation,  even  after  the  new 
valuation.  The  minister  obtained  an  augmentation  in  1752.  The  locality  was  not 
finished  till  December  1767  ;  and  by  it  the  old  victual  stipend,  amounting  to  within  a 
few  pecks  of  50  bolls,  was  continued  on  Lord  Eglinton,  together  with  L.5,  16s.  2d. 
sterling  of  money,  in  which  he  would  never  have  acquiesced,  had  he  had  any  confidence 
in  his  new  decree  of  valuation,  which  was  obtained  in  the  July  preceding,  and  rated  his 
teind  at  L.41,  18s.  only.  From  the  date  of  this  decree  of  locality,  down  to  the  present 
offer  of  surrender,  the  Earl  of  Eglinton  has  paid  stipend  according  to  it,  being  for  more 
than  PL86]  forty  years ;  and,  in  each  of  these  years,  according  to  the  fiars  of  the  county, 
he  has  been  paying  more  than  his  valued  teind,  according  to  the  valuation  1767.  It 
cannot  be  doubted,  then,  that  there  was  a  valuation  of  Lord  Eglinton's  lands  in  1635. 
The  allocation  of  stipend  upon  them,  made  in  the  same  process,  in  which  the  valuation 
was  taken,  must  be  held  conform  to  the  decree  of  valuation,  and  to  this  extent  at  least 
the  ancient  locality  should  be  held  unalterable.  An  allocation  that  must  have  been 
within  the  teind,  as  originally  valued,  ought  not  to  be  touched.  The  last  valuation 
cannot  affect  the  question,  even  if  it  were  unimpeachable.  A  party  may  take  as  many 
valuations  of  his  lands  as  he  pleases,  but  the  last  will  not  unsettle  the  former.  But  the 
last  valuation  is  grossly  defective,  as  it  puts  no  value  upon  a  piece  of  ground  (about  100 
aeres),  which,  at  its  date,  was  covered  with  copse,  but  which  is  now  in  tillage,  as  it 
must  have  been  also  at  ^e  date  of  the  valuation  1635,  as  appears  from  the  marks  of 
the  old  ridges  in  it. 

There  is  this  distinction  between  the  present  case  and  that  of  Fearn,  that,  in  the 
latter  case,  there  was  no  trace  of  a  prior  valuation ;  here  there  is  proof  that  there  must 
have  been  a  valuation  at  the  very  time  when  the  former  allocation  took  place.  Were 
the  argument  of  the  other  party  to  prevail,  it  would  be  productive  of  great  hardship,  as 
it  would  put  the  memorialist^  who  has  preserved  his  decree  of  valuation,  in  a  worse 
situation  than  those  heritors  who  have  lost  theirs.  This  being  the  case,  the  onus  of 
showing  that  his  lands  were  not  valued  at  the  same  time  with  the  memorialist's,  ought 
to  be  thrown  on  the  opposite  party.  If  Mr.  Blair's  doctrine  is  well  founded,  it  may, 
in  many  cases,  be  attended  with  severe  consequences  to  the  minister,  as  it  may  deprive 
him  of  part  of  his  stipend,  where  there  are  no  other  teinds  in  the  parish  from  whence  it 
may  be  made  up  to  him.  These  considerations  weighed  with  your  Lordships  in  the 
cases  of  Forbes,  and  of  Eamsay  against  Moray,  20th  December  1815. 

In  the  memorial  for  Mr.  Blair,  it  was  pleaded, — It  is  no  objection  to  the  decree  of 
valoation  1767,  that  it  converts  a  grain  jnto  a  money  rent;  that  was  the  practice  of  the 
Teind  Goort  at  the  time.    By  the  Act  1663,  collusion  is  the  only  ground  upon  which  a 
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decree  of  valuation  can  be  cballenged,  and  that  is  not  alleged.     Beside?,  the  decree  in 
question  is  fenced  by  prescription. 

It  is  argued  by  Sir  John  Maxwell,  That  the  benefit  of  this  decree  is  lost  by  derelic- 
tion, in  so  far,  at  least,  as  that  the  former  payments  of  stipend  must  be  continued.  The 
memorialist  understands  it  to  be  settled  law,  that  a  decree  of  the  High  Commission 
cannot  be  lost  by  dereliction.  An  heritor  may  surrender  whenever  he  pleases,  and  when 
he  gives  up  the  whole  of  his  teind,  the  minister  can  ask  no  more.  This  was  distinctly 
acknowledged  in  the' judgment  of  the  Court  in  the  case  of  Lamington,  January  24,  1798. 
This  right  of  surrender  is  also  recognised  by  the  statute  [186]  48th  Geo.  III.  c.  138,  s. 
14,  and  by  the  decisions  of  the  Court,  December  4,  1805,  Locality  of  Eddleston  ; 
Wallace  against  Hay  of  Nenthorn,  February  21,  1810;  Connelly  Vol.  I.  p.  384;  Veitch 
of  EUiock  against  the  Duke  of  Queensberry,  February  21,  1810  (not  reported) ;  Common 
Agent  in  the  Locality  of  Fearn  against  Munro,  2 let  November  1810. 

The  case  of  Forbes  was  decided  upon  the  specialty,  that  it  was  actum  ei  tractatum  at 
the  time  that  parish  was  united  to  Kearn ;  that  Lord  Forbes's  lands  should  continue  to 
to  pay  the  stipend  then  allocated  upon  them ;  and  that,  when  the  parish  of  Forbes  was 
afterwards  disjoined  from  Kearn,  and  united  to  Tullynessle,  it  was  held  out  to  the 
heritors  of  that  parish,  that  Lord  Forbes  was  to  pay  the  stipend  formerly  paid  by  him, 
and  no  mention  was  made  of  the  valuation  upon  which  he  afterwards  wished  to  sut> 
render.^  The  case  of  Moray  no  farther  affects  this  question,  than  as  it  shows  that 
decrees  of  the  High  Commission  cannot  be  derelinquished.  There  was  a  finding  in  the 
interlocutor  of  the  Lord  Ordinary,  that,  where  over-payments  have  been  made  during 
the  years  of  the  long  prescription,  these  must  be  continued ;  but  that  finding  was  not 
adopted  by  the  Court,  that  part  of  the  case  being  sent  back  to  the  Lord  Ordinary. 

With  regard  to  the  alleged  valuation  in  1635,  if  it  ever  existed^  there  is  no  evidence 
of  its  amount,  and  it  can  neither  avail  one  party  nor  another. 

It  is  said,  that  the  valuation  founded  upon  does  not  include  the  whole  of  the 
Inemorialist's  lands ;  but  it  must  be  presumed,  that  it  does  include  the  whole ;  and, 
besides,  upon  looking  at  the  proof,  and  at  the  description  of  the  lands,  it  is  evident,  that 
those  said  not  to  have  been  valued  or  included  in  the  valuation. 

The  Court  were  unanimously  of  opinion,  there  was  no  proof  of  any  valuation  of  the 
teinds  of  Eastwood  in  1635,  and  that  the  value  of  those  teinds  was  fixed  by  the  decree 
of  valuation  1767.  Their  Lordships  held  it  settled  law,  that  no  length  of  surplus 
payment  could  prevent  an  heritor  from  surrendering  his  valued  teind,  and  stated,  that 
the  case  of  Forbes  was  decided  upon  specialties. 

The  interlocutor  of  the  Court  was  (3d  July  1816),  "The  Lords  repel  the  objections 
offered  to  the  surrender,  and  adhere  to  the  Lord  Ordinary's  interlocutor,  dated  the  9th 
of  June  1815." 

[Cf.  Chiskolm  Batten  v.  Cameron,  11  M.  297 ;  Earl  of  Minto  v.  PenneU,  1  R.  164.] 


No.  63.  F.C.  N.S.  V.  187.    4  July  1816.    2nd  Div.— Lord  Pitmilly. 

Smith  and  Others,  Pursuers. — Dickson,  Clerk,  LAmy. 

The  Bank  of  Scotland,  Defender. — Cranstoun,  James  Walker, 

Writ — Act  1696,  c.  15. — Found,  that  the  last  page  of  a  deed  contained  on  one  sheets 
being  duly  subscribed,  it  is  not  indispensible  that  the  preceding  pages  be  subscribed. 

Smith  and  others  became  cautioners  to  the  Bank  of  Scotland  for  one  of  their  agents 
in  the  country.  The  bond  of  caution  was  written  upon  the  four  pages  of  one  sheet. 
Smith  and  the  others  duly  signed  the  bond  upon  the  last  page,  and  transmitted  it  to 
the  Bank  at  Edinburgh.     It  was  sent  back  to  them  to  be  signed  upon  the  other  three 

^  This  case  was  not  reported,  because  it  was  decided  upon  the  specialty  here  stated. 
The  case  of  Ramsay  against  Moray  was  not  reported,  because  it  merely  establiehed,  that 
a  decree  of  the  High  Commission  could  not  be  derelinquished,  which,  it  was  thought, 
waa  settled  by  prior  cases. 
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pages.  It  was  signed  by  them  accordingly,  but  with  such  circumstances  of  irregularity 
in  attestation,  &c.,  as  it  was  thought,  rendered  these,  last  subscriptions  invalid.  Smith 
and  the  others  brought  a  reduction  of  the  bond,  upon  this  ground,  among  others,  that 
the  subscriptions  upon  the  three  first  pages  were  invalid,  and  that,  by  the  Act  1696, 
sabacription  on  the  last  page  alone  was  not  sufficient.  The  Court  pronounced  a  judg- 
ment against  Smith  and  the  others.  They  appealed.  And  the  House  of  Lords  re- 
mitted the  case  for  reconsideration,  specifying  the  operation  of  the  Act  1696,  c.  15,  as 
one  of  the  points  to  be  reconsidered. 

Upon  reconsidering  the  case,  the  Lord  Ordinary  pronounced  an  interlocutor,  which 
proceeded  upon  the  footing,  that  the  subscription  of  the  party  was  validly  adhibited  ; 
adding,  in  a  note,  that  the  alleged  irregularities  in  the  execution  of  the  three  first  pages 
were  "unimportant,  because  it  would  not  have  been  a  relevant  objection  to  the  bond, 
that  the  three  first  pages  were  not  subscribed  at  all,  it  being  fixed,  that  the  Act  1696 
does  not  extend  to  writs  consisting  of  one  sheet  only." 

Pleaded  by  Smith  and  the  others  in  a  reclaiming  petition, — The  enacting  words  of 
the  statute  are  quite  general,  making  no  exception  of  deeds  of  several  pages  upon  one 
sheet  The  reason  and  spirit  of  the  Act  apply  to  all  deeds ;  for  if  not  signed  at  the 
hot-  [188]  -torn  of  each  page,  additions  may  be  made  there ;  and  in  the  case  of  a  deed  of 
more  pages  than  two,  the  first  leaf  may  be  torn  from  the  second,  which  being  thus  un- 
authenticated,  a  new  leaf,  containing  new  obligations,  may  be  substituted  for  it.  A 
deed  has  been  found  null,  consisting  only  of  two  pages  on  one  leaf,  the  first  page  not 
being  si^ed;  Macpherson  against  Macpherson,  in  1723,  mentioned  in  Williamson 
against  Williamson,  21st  December  1742,  Ktlk.  Writ,  9.  The  cases  cited  on  the  other 
side  are  not  in  point.  Bobertson  against  Kerr,  7  th  January  1742,  KUk,  Writ,  Elchies^ 
Writ,  regarded  the  omission  to  specify  the  number  of  pages.  Williamson  against 
Williamson,  2l8t  December  1742,  KUk.  Writ,  No.  9,  Elchies,  Writ,  Clerk  Hume,  No. 
219,  regarded  a  holograph  provision  by  a  father  to  his  daughter,  only  signed  on  the  last 
of  three  pages.  Macdonald  against  Macdonald,  14th  February  1778,  regarded  a  deed  of 
three  pages,  each  page  of  which  was  subscribed,  but  in  which  it  was  omitted  to  mention 
the  number  of  pages.  Lord  Barikton^s  Opinion,  b.  i  tit.  ii.  s.  45,  referred  to,  is  given 
doubtfully. 

Answered, — The  Act  only  applies  to  deeds  of  more  sheets  than  one,  written  book- 
wise,  in  place  of  being  battered  at  the  edges,  as  is  quite  fixed ;  Robertson,  supra ; 
Williamson,  miira ;  Macdonald,  supra;  Boyes  against  Hamilton,  21st  December  1780 
(not  reported) ;  Peter  against  Boss,  19th  February  1795  ;  Bankton,  supra;  Erskine,  b. 
iii.  titb  iL  8.  14,  note.  The  case  of  Macpherson  is  mentioned  by  Lord  Kilkerran  only  to 
disapprove  of  it.  The  evils  apprehended  by  the  petitioners  are  not  such  as  this  Act  was 
intended  to  guard  against,  as  a  page,  though  signed,  may  be  vitiated  or  torn. 

Observed  on  the  Bench, — One  Judge  said,  that  if  the  question  as  to  the  application 
of  the  Act  1696,  to  deeds  of  a  single  sheet,  were  open,  there  might  be  room  for  think- 
ing, that  the  Act  was  meant  to  apply  to  such,  the  enacting  words  being  general ;  and 
remarked,  that,  as  argued  for  the  petitioners,  none  of  the  cases  were  directly  in  point, 
as  to  the  signing  of  an  ordinary  deed,  and  that,  even  in  Williamson's  case,  the  Court 
were  not  unanimous ;  but  that,  at  the  same  time,  there  was  a  series  rerum  judicatarum 
upon  the  principle.  Another  Judge  thought,  that  it  appeared  from  the  words  of  the 
Act,  that  it  related  only  to  deeds  consisting  of  more  sheets  than  one,  directing  the  pages 
to  be  signed  "  as  the  margins  were  before,"  when  there  could  have  been  no  battered 
margins  in  a  deed  of  one  sheet ;  and  considered  the  point  as  fixed.  The  remaining 
Judges  also  regarded  it  as  fixed. 

The  Court  adhered. 

[189]  Upon  advising  a  second  reclaiming  petition,  with  answers,  the  doubts  formerly 
entertained  by  one  of  the  Judges  were  removed,  and  the  other  Judges  retained  their 
former  opinions. 

The  Court  therefore  again  adhered. 

[Of.  S.C.  25th  Jan.  1821,  F.C. ;  affirmed,  2  Sh.  App.  265,  4  S.RR.  (H.L.)  340, 

and  cases  there  cited.] 
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No.  66.  F.C.  N.S.  V.  191.    5  July  1816.     lat  Div. 

Maidment,  Pursuer. — BtUJier/ord. 

Maidment,  otherwise  Landers,  Defender. — Baird. 

Appeal, — Applicatioc  of  the  Act  48th  Geo.  III.  c.  15,  relative  to  interim  execution  and 
possession  pending  appeal. 

The  Court  awarded  an  interim  sum  in  an  action  of  aliment  hy  a  son,  the  fiar, 
against  his  mother,  who  liferented  his  property.  The  mother  appealed,  and  contended. 
That  the  service  of  appeal  stayed  the  enforcement  of  the  judgment  of  the  Court  of 
Session.  On  advising  minute  and  answers,  the  Court  awarded  interim  execution  (6th 
July  1815),  and  afterwards  (5th  July  1816),  on  cause  shown,  decerned  for  a  further 
sum. 

[Cf.  Faterson  v.  Patemm,  11  D.  906,  907,  908.] 


No.  66.  F.C.  N.S.  V.  191.     9  July  1816.     2nd  Div. 

John  Fulton  and  Others,  Petitioners. — G.  J.  Bell. 
John  Forbes,  Respondent. — Forsyth. 
Bankrupt — Sequestration, 

The  Court,  on  the  application  of  certsdn  creditors,  recalled  the  sequestration  of  John 
Forhes,  road-maker  and  contractor  at  Kinkel,  near  Crieff,  on  the  ground  that  the  con- 
curring [192]  creditor,  not  heing  a  creditor  in  his  own  right,  to  the  extent  required  by 
the  statute,  had  not  stated  in  the  oath  that  he  was  trustee  for  other  creditors. 

The  Court,  at  the  same  time,  expressed  on  opinion  that  it  was  competent  for  a 
trustee  to  concur  in  an  application  for  sequestration,  provided  it  was  so  stated  in  the 
oath,  that  there  might  he  an  opportunity  of  valuing  any  separate  securities  held  by  the 
individual  creditors. 


No.  68.  F.C.  N.S.  V.  194.     9  July  1816.     2nd  Div.— Lord  PitmiUy. 

Dr.  William  Dyoe,  Pursuer. — Clerk,  Cranstoun,  Cockbum,  Rviherford. 

Georgb  Kerr,  John  Ewen,  and  John  Booth,  Defenders. — Jeffrey,  Skerye, 

Solicitor-General,  Fidlerton,  T,  H,  Miller, 

Reparation, — Proof  of  the  ventas  convieil  not  allowed  as  a  defence  in  an  action  of 
damages  for  defamation. 

The  Lunatic  Asylum  of  Aberdeen  is  under  the  superintendence  of  all  the  medical 
gentlemen  of  the  place,  who,  with  the  Magistrates  and  contributors  to  a  certain  amount, 
form  the  body  of  managers.  The  pursuer.  Dr.  Dyce,  was  appointed  physician  to  the 
asylum,  under  certain  regulations  recommended  by  the  managers.  The  defender, 
George  Kerr,  and  certain  other  managers,  being  dissatisfied  with  the  conduct  of  the  pur- 
suer in  the  treatment  of  the  patients,  and  the  other  duties  of  his  situation,  a  general 
meeting  of  the  managers,  called  for  the  purpose  of  investigating  the  charges  against  him, 
approved  of  his  conduct,  and  resolved,  that  he  deserved  the  thanks  of  the  managers. 

An  action  of  damages  was  brought  by  Dr.  Dyce,  on  account  of  certain  letters 
published  in  the  Aberdeen  Chronicle  by  the  defenders,  relative  to  his  conduct,  as 
physician  to  the  hospital,  on  the  ground  of  their  being  false,  unfounded,  and  calumnious, 
and  for  the  purpose  of  injuring  and  defaming  his  character. 

Lord  PitmiUy,  Ordinary  (17th  January  1815),  "Finds,  that  the  letters  published  in 
the  Aberdeen  Chronicle,  libelled  on,  contain  passages  and  expressions  which  are  highly 
injurious  to  the  pursuer,  both  as  a  professional  man,  and  in  his  private  character: 
Finds,  that  the  defender,  George  Kerr,  acknowledges  himself  to  have  been  the  author, 
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and  to  have  been  accessory  to  the  publication  in  the  said  newspaper  of  such  of  the 
letters  as  bear  his  signature ;  and  the  defender,  John  Ewen,  admits,  that  he  authorised 
the  publication  of  Mr.  Kerr's  letter  to  him  of  the  12th,  and  also  of  his  own  letter  to  the 
editor  of  the  Chronicle  of  24th  July  1813;  and  finds,  that  the  other  defender,  John 
Booth,  admits,  that  all  the  letters  libelled  on  were  published  in  the  newspaper  with  his 
knowledge  and  consent :  Finds,  that  the  defence  pleaded  for  the  defenders,  George  Kerr 
and  John  Ewen,  and  particularly  for  the  former,  that  they  were  called  upon  [195]  by 
a  sense  of  duty  for  the  Infirmary  and  Lunatic  Asylum,  of  which  they  were  two  of  the 
managers,  to  appeal  to  the  public,  in  consequence  of  certain  resolutions,  and  votes,  of  meet- 
ings of  the  managers,  affords  no  legal  justification  of,  or  apology  for,  the  writing  and  pub- 
lishing in  the  newspapers  of  the  defamation  complained  of  by  the  pursuer  :  Finds,  that,  in 
the  circumstances  of  this  case,  and  particularly  in  consideration  of  the  official  situation  and 
duties  of  the  pursuer  and  defenders,  Messrs.  Kerr  and  Ewen,  in  the  Lunatic  Asylum, 
having  been  the  physician  of  the  Asylum,  and  the  defenders  above  named  two  of  the  . 
managers,  and  also  in  consideration  of  the  nature  of  the  charges  chiefly  maintained 
against  the  pursuer  in  the  letters  libelled  on,  a  proof  of  the  Veritas  convicii  ought  not  to 
be  allowed  to  the  defenders  in  justification  of  these  letters  in  the  newspapers ;  and  finds, 
that,  at  all  events,  and  even  if  an  offer  of  proving  the  Veritas  convicii  could  be  made  in 
Budi  a  shape  as  to  be  relevant,  yet  a  proof  of  the  averments  on  this  subject,  as  made  in 
the  answers  to  the  pursuer's  condescendence,  which,  as  well  as  the  condescendence  itself, 
were  ordered  to  be  framed  in  terms  of  the  Act  of  Sederunt,  would  be  inadmissible.  On 
these  grounds,  repels  the  defences  pleaded  for  by  the  defenders,  finds  them  liable  in 
damages  and  expenses  to  the  pursuer,  and  allows  a  condescendence  of  the  amount  of  the 
damages,  and  an  account  of  the  expences,  to  be  given  in." 

A  petition  being  refused  (29th  June  1815),  without  answers,  the  defenders,  in  a 
xedaiming  petition, 

Argued: — ^When  a  party  demands  compensation  for  the  loss  of  character,  it  is 
implied  that  his  conduct  has  been  misrepresented,  as  it  would  be  absurd  to  allow 
damages  for  the  loss  of  that,  to  which,  according  to  the  supposition,  it  must  be  admitted, 
that  he  could  have  no  right;  Stair,  lib.  i.  tit.  ix.  s.  4 ;  Blackstone,  Vol.  III.  p.  125 ; 
HoU  on  the  Law  of  Libel,  p.  277;  Chalmers  against  Douglas,  22d  February  1785; 
Peat  against  Smith,  6th  March  1793;  Thomson  against  Gillie,  16th  May  1810; 
MacdomJd  a>^inst  Macdonald,  2d  June  1813.  The  only  cases  where  the  plea  of 
Veritas  canmcii  can  be  held  irrelevant,  are  where  the  legal  existence  of  injury,  or  its 
pecuniary  estimation,  is  not  affected  by  the  truth  or  falsehood  of  the  publication.  In 
the  present  case,  an  action  for  damages  must  depend  exclusively  on  the  truth  or  false- 
hood of  the  publication.  The  object  was  a  public  object,  the  removal  of  the  pursuer 
from  a  public  situation,  on  grounds  of  incapacity,  and  there  were  no  other  means  of 
effecting  it  but  by  an  appeal  to  the  public,  the  real  superintendents  of  the  institution. 
The  falsehood  of  the  chiurge  forms  the  essence  of  the  action,  as  it  is  assumed,  that  the 
pubUcation  was  false,  groundless,  and  calumnious. 

Argued  far  the  pursuer  : — ^The  point  of  dispute  between  the  par-  [196]  -ties  was 
argued,  and  determined  before  the  proper  tribunal,  the  meeting  of  managers,  who  alone 
had  right  to  determine  it^  and  nothing  could  justify  dragging  the  pursuer,  honourably 
acquitted  of  every  charge,  before  the  public,  who  are  unqualified,  and  imwilling  to  give 
a  deliberate  and  unprejudiced  opinion.  Where  the  publication  or  reporting  of  evil  con- 
cerning another,  is  inconsistent  with  any  justifiable  or  excusable  motive,  but  arises  from 
a  premeditated  and  malicious  intention  to  defame,  the  defence  of  the  Veritas  convicii  has 
been  repelled ;  Scotland  against  Thomson,  8th  August  1776 ;  Hamilton  against  Kuther- 
foid,  10th  August  1771. 

The  case  was  advised,  18th  June  1816. 

Lord  Justice-Clerk, — I  differed  formerly  from  the  interlocutor  on  the  showing  of  the 

fiirt  petition,  but  my  doubts  have  been  strongly  confirmed  by  this  petition,  and  I  am 

of  opinion,  the  interlocutor  ought  to  be  altered.     Tou  will  observe  that  this  is  a  private 

aetioii  of  reparation  and  damages,  concluding  for  reparation  of  the  injury  done  to  the 

porsaer,  by  the  one  defender  being  the  author,  and  the  other  the  publisher,  of  letters, 

Ac.  in  the  newspapers,  defamatory  of  his  professional  character,  and  inflicting  an  injury 

00  him  as  a  private  individual     But  it  is  material  to  observe,  that  the  summons  sul> 

somes^  that  the  statements  contained  in  the  publication  are  in  every  respect  false  and 
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calumnious,  the  whole  action  is  founded  on  this  position,  and  the  question  is,  whether  or 
not,  under  the  law  of  Scotland,  in  such  an  action  for  individual  reparation,  rested  on  the 
ground  that  the  libel  was  false,  there  does  not  exist  the  defence  of  the  Veritas  convicii  t 
I  apprehend,  that  if  there  is  any  one  point  fixed,  it  is  this,  that  where  such  reports,  or 
others,  are  founded  on  as  a  libel,  and  subsumed  that  they  are  false,  it  is  a  competent 
defence.     The  cases  in  which  it  has  been  so  decided  are  referred  to  in  the  petition, 
particularly  the  cases  of  Chalmers  and  of  Peat,  some  of  them,  much  more  questionable 
in  their  nature,  and  yet  in  all  of  them,  the  Veritas  was  allowed  to  be  proved,  on  the 
ground,  that  if  the  proof  was  complete,  it  would  amount  to  an  absolvitor,  bat  at  all 
events,  it  would  alleviate  the  damages.     I  am  not  bound  to  say,  whether  I  entirely  concur 
in  the  decision  in  the  case  of  Chalmers,  that  the  proof  should  have  been  entertained,  as 
the  scandal  was  of  30  years'  standing;  but  still  it  was  allowed,  and  you  know  the 
result     But  there  is  a  more  recent  case  of  Macdonald  in  1813,  where,  after  a  solemn 
argument,  and  where,  if  there  had  been  a  doubt,  it  would  have  been  the  inclination  and 
the  duty  of  the  First  Division  to  have  consulted  your  Lordships,  the  proof  of  the  Veritas 
was  allowed,  in  respect  of  the  defender  offering  to  prove  that  all  that  he  had  said  was 
true.     But  the  question  is  asked.  Whether  it   ought  to  be  allowed,  in  the  present 
circimistances  ? — and  that  is  the  true  position  of  the  case.     It  is  said  that  the  one  party 
is  the  physician,  and  the  other  one  of  the  managers  of  this  institution,  and  that,  from 
his  situation,  the  defender  was  necessarily  disqualified  from  making  [197]  the  appeal  to 
the  public.     You  will  observe,  however,  what  is  the  nature  of  this  institution.     It  is  a 
charitable  institution,  supported  by  contributions   and  donations  from  the  public,  in 
which  they  are  all  concerned ;  and  I  imagine  the  management  is  in  the  public,  and  the 
directors  are  amenable  to  the  public.     The  pursuer  was  one  of  the  managers  at  the  time 
(I  wish  not  to  be  understood  as  giving  any  opinion  on  the  truth  or  falsehood  of  the 
charges),  but  enough  was  stated  to  show  that  great  neglect  of  duty  appeared  to  have 
taken  place.     That  was  brought  under  the  view  of  the  managers  at  the  meeting,  and  a 
special  meeting  was  called,  not  only  for  that  subject,  but  for  the  purpose  of  an  inquiry 
into  the  whole  management  of  the  institution.     At  that  meeting,  the  inquiry  proceeds, 
and  the  defender  states,  that,  notwithstanding  all  that  was  urged,  the  opposition  was 
overruled,  and,  instead  of  a  vote  of  censure,  as  proposed,  a  panegyric  was  pronounced 
upon  the  pursuer,  that  he  had  acquitted  himself  properly,  and  returning  him  thanks ; 
and  he  then  proceeds  to  give  the  public  what  he  ccdls  a  correct  and  true  statement  of  the 
case,  with  no  intention  to  calumniate,  but  for  the  purpose  of  correcting  the  evil,  and 
gives  his  reasons  of  dissent,  to  let  them  know  that  there  were  grounds  of  exception  taken 
to  the  management,  and  he  offers  to  prove  the  statement ;  and  you  are  now  told  that  he 
should  be   found   liable  in  damages,   without   an   opportunity   of    proving    that   no 
calumnious  assertions  were  made.     There  is  another  case  of  Caddell  against  Morthland, 
where  the  allegation  was  of  a  calumny  against  a  magistrate  in  the  discharge  of  his  public 
duty,  by  giving  orders  to  the  military  to  act,  and  by  betraying  his  duty  as  a  magistrate. 
This  was  published  in    the   newspapers,  and  yet   we   recollect,  that  Johnstone,  the 
publisher,  appealed  to  the  Veritas  convicii  as  a  defence,  that  he  had  only  given  a 
mitigated  statement  of  the  fact,  and  offered  to  prove  it ;  and  we  know  that  a  regular 
warrant  was  granted  for  proving  the  truth  of  a  libel  against  a  public  magistrate,  and 
there  was  a  most  voluminous  proof  taken,  and  a  hearing  in  presence,  and  though 
Johnstone  did  fail  in  making  out  the  allegations,  still  it  was  a  case  of  a  libel  against  a 
public  magistrate,  and  though  there  was  no  nece^ity  for  making  the  allegation,  still  the 
proof  was  allowed.     The  judgment,  indeed,  ultimately  went  against  the  editor  on  that 
proof.     This  is  a  strong  case,  in  which  every  thing,  as  to  the  impropriety  of  newspaper 
publication,  and  as  to  the  situation  of  a  magistrate,  was  overruled,  and  the  proof  was 
allowed.     In  this  case,  it  is  stated  that  all  that  was  done  was  in  the  capacity  of 
manager  of  the  institution,  appealing  to  those  who  were  also  managers,  and  offering  to 
prove  the  fact.     Till  I  am  taught  that  the  defence  of  the  Veritas  convicii  is  not  part  of 
the  law  of  Scotland,  I  think  the  interlocutor  cannot  stand 

Lord  Robertson. — When  this  case  was  last  before  us,  I  concurred  in  the  opinion  of 
the  majority ;  but,  on  a  ^further  consideration,  [198]  aided  by  the  able  argument  in  the 
petition,  I  have  come  to  a  different  opinion.  In  the  case  of  Chalmers  the  point  under- 
went a  full  discussion.  It  appears  impossible  to  lay  down  any  general  rule,  because 
there  are  some  cases  where  it  would  be  improper  to  allow  the  proof,  and  others  where 
justice  cannot  be  obtained  without  it.     When   there  is  a  conclusion,  not  only  for 
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damages,  but  for  a  palinode,  it  appears  injustice  to  make  the  party  emit  a  judicial  declar- 
ration  of  the  falsehood  of  the  libel,  in  the  face  of  an  offer  to  prove  that  it  was  true.  In 
the  case  of  Chalmers,  a  palinode  was  one  of  the  conclusions,  and,  therefore,  independent 
of  eyerj  other  thing,  there  was  a  necessity  for  a  proof,  but  I  would  have  doubts  other- 
wise in  that  case.  In  some  cases  it  would  be  improper,  because  the  proof  wopld  only 
be  an  a^ravation  of  the  original  libel.  The  case  put  in  the  petition  is  a  strong  illustra- 
tion of  this,  where  the  libel  is  founded  on  a  personal  defect,  where  there  can  be  no 
motiye  but  a  malicious  one ;  in  such  a  case,  we  could  not  allow  a  proof.  There  are 
other  cases  where  the  alleged  scandal  is  conceived  in  such  general  terms,  that  the  proof 
eould  not  be  allowed  without  going  into  the  whole  of  the  pursuer's  life,  as  for  calling 
him  a  rogue  without  reference  to  any  particular  transaction,  because  the  Veritas  could  not 
be  estabhshed  without  an  examination  of  his  whole  life. 

The  case  here  is  very  different;  it  is  not  a  general  allegation  of  ignorance  or 
mattention  to  his  duty  at  the  institution ;  it  is  a  precise  charge  of  ignorance,  &c.  as  to 
the  case  of  an  individual  patient.  The  pursuer  sets  forth,  that  the  whole  was  false, 
injorious,  and  calumnious,  and  concludes  for  damages  for  reparation  of  the  injury  to  his 
good  name.  If  the  injury  is  just  as  great,  supposing  the  libel  to  be  true,  as  if  it  were 
fidse,  and  if  the  sum  of  damages  is  to  be  as  great  in  the  one  case  as  the  other,  there  is 
no  need  for  a  proof.  But  I  apprehend  it  is  no  such  thing.  If  we  adhere  to  the  inter- 
locutor, finding  damages  due,  and  it  were  to  go  back  to  assess  the  damages,  how  could 
the  Judge  or  the  jury  make  up  their  minds  to  find  the  damages  without  a  proof  of  the 
wiitas  t  1  cannot  figure  the  daia  for  the  jury  or  Judge  to  arrive  at  a  conclusion  as  to 
the  damages  without  it.  In  every  case,  the  animus  must  enter  into  the  question.  It 
may  so  happen,  that  every  word  is  proved,  will  the  aninms  be  the  same  if  it  be  false,  as 
if  it  were  true,  and  if  the  defender  published  it  in  the  discharge  of  a  public  duty  ? 
Attend  to  the  relative  situation  of  the  parties ;  they  were  managers  of  the  institution 
ehosen  by  the  community.  The  defender  was  the  professional  man,  and,  in  the  course 
of  his  duty  of  inspecting  the  institution,  he  observed  a  gross  neglect  on  the  part  of  the 
pursuer;  and  he  conceived  it  his  duty  to  represent  it  to  the  public,  and  could  any 
honest  man  have  discharged  his  duty  without  taking  notice  of  it,  as  it  was  the  business 
of  the  defender  to  look  over  all  those  in  the  institution  ?  It  was  impossible ;  the  course 
he  followed  was  the  plain  course.  He  laid  it  first  before  the  managers  (if  he  had  laid  it 
first  before  the  public,  he  would  have  been  to  blame).  And  [199]  what  is  the  result  f 
Almost  without  investigation,  it  resulted  in  a  vote  of  thanks.  What  remained  for  the 
defender  but  an  appeal  to  the  public,  who  had  a  control  over  the  managers  ?  It  does 
appear  to  me,  that  he  acted  right,  on  the  supposition  that  he  can  make  out  the  fact. 

Lord  Bannatyne. — In  questions  of  this  kind,  no  general  rule  can  be  laid  down.  I 
would  not  go  the  length  of  saying,  that  in  every  action  the  Veritas  ought  not  to  be 
allowed;  there  are  cases  where  it  is  allowed  in  exculpation,  or  in  mitigation  of  the 
damages.  Some  cases  have  occurred,  where  different  grounds  have  been  taken,  and 
where  the  aUeged  Hbel  was  in  discharge  of  a  public  duty,  and  an  information  given  in 
the  proper  quarter,  and  there  the  proof  was  allowed.  There  are  other  cases,  where  it 
vas  in  a  casual  conversation,  and  there  the  defender  was  not  to  be  allowed  a  proof  to 
force  the  other  party  to  go  into  a  proof  of  his  character.  Applying  these  views  to  the 
ease  before  us,  the  view  I  take  is  this, — I  agree  with  all  your  Lordships,  that  it  is  not 
for  us  to  say  who  was  in  the  wrong.  The  pursuer  held  an  office  in  a  public  institution, 
under  a  particular  management,  and,  no  doubt^  the  defender  had  a  right  to  state  every 
hct  that  he  believed  to  be  true  at  the  meeting,  subject  to  the  judgment  of  the  managers, 
and  they  disposed  of  it  at  that  meeting.  We  are  told,  that  they  did  so  improperly.  All 
that  may  be  true,  but  still  I  don't  think,  because  he  was  a  manager,  ancl^  because  they 
thought  differently  from  him,  that  he  was  entitled  to  go  and  make  an  attack  in  the 
newspapers,  applying  to  the  pursuer,  as  well  as  to  the  managers.  If  gentlemen,  who 
are  called  on  to  act  as  managers  of  a  public  institution,  are  to  act  at  their  peril,  subject 
to  the  censure  of  every  person  who  chooses  to  hold  up  their  conduct  to  the  public,  and 
if  there  is  no  redress  without  trying  whether  the  statement  is  true  or  false,  there  are  a 
great  many  worthy  men  who  would  be  unwilling  to  undertake  such  management.  And, 
Aerefore,  I  am  unwilling  to  think  that  they  are  entitled  to  hold  up  to  public  odium  the 
numagers  of  such  institutions.  The  pursuer,  indeed,  states,  that  the  charges  are  false, 
hut  it  does  not  appear  to  me,  that  the  party  who  has  taken  it  upon  him,  in  this  improper 
mnner,  to  make  a  libel,  is  entitle^  to  say,  I  will  prove  every  thing  to  be  true.     Th^ 
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answer  is,  you  have  no  right  to  go  to  the  the  public  at  all ;  and  I  cannot  be  forced  to  go 
into  an  investigation,  whether  they  are  true  or  not.  As  to  the  amount  of  damages,  I 
admit,  that  if  proof  be  offered,  and  if  the  pursuer  opposes  the  admission  of  such  proof, 
he  will  not  get  so  large  damages,  but  the  Court  will  give  such  as  they  think  fit. 

Lord  Olenlee, — I  was  not  present  at  moving  the  first  petition ;  but  the  only  thing 
that  led  me  to  wish  for  an  answer  to  the  second,  was  the  circumstance,  that  the  libel 
sets  forth  that  the  charges  are  false ;  and,  no  doubt,  it  is  obvious,  that  if  the  pursuer 
had  insisted  on  proving  this  assertion,  the  other  party  must  [200]  have  been  allowed  a 
counter  proof.     But  though  the  summons  is  so  drawn,  it  is  competent  to  restrict  it ;  and 
it  appears  to  me,  that  the  pursuer  has  done  this,  as  it  is  not  a  condescendence  of  facts 
he  has  given  in,  but  it  begins  with  stating,  that  he  declines  all  proof  of  the  truth  or 
falsehood  of  the  charges ;  and  some  notice  should  be  taken  in  the  interlocutor  of  his 
resting  his  case  on  the  circumstance,  that  the  expressions  used  were  made  public,  with- 
out any  title  so  to  do.     And  that  is  the  light  in  which  it  occurs  to  me.     I  don't  deny 
the  general  doctrine,  that  in  many  cases,  proof  of  the  Veritas  mast  be  allowed,  but  I 
never  understood  that  it  was  the  general  rule,  but  rather  the  contrary,  that  Veritas  con- 
vicii  non  excusat ;  and  the  cases  are  so  various,  that  there  can  be  no  general  rule.     I 
never  yet  heard  of  instances  of  publication  in  newspapers,  where  proof  of  the  Veritas 
was  allowed,  except  in  CaddelFs  case,  where  it  was  probably  not  opposed.     But  news- 
paper slander  is  just  the  most  odious  that  can  happen  in  any  nation ;  we  have  a  great 
deal  too  much  of  it ;  but  I  cannot  enter  into  any  such  general  doctrine,  that  a  proof 
should  always  be  allowed.     In  Chalmer's  case  it  was  attended  with  a  difficulty,  as  their 
was  a  palinode  required.     The  defence  there  was,  that  she  said  nothing  but  what  the 
whole  world  knew.     It  is,  no  doubt,  quite  natural  to  talk  of  what  every  other  person  is 
talking  of,  for  a  law  to  prohibit  this  would  be  bad,  as  supposing  perfection  in  human 
nature,  and,  therefore,  it  is  very  relevant  to  say,  that  I  did  nothing  but  what  the  whole 
world  did.     There  may  be  many  things  which  are  incident  to  human  nature,  which  we 
cannot  enter  into ;  for  instance,  one  may  caution  another  to  abstain  from  such  a  person's 
society  from  the  best  motives ;  there  are  fits  of  passion  also  for  which  allowances  must 
be  made ;  but  I  am  not  aware  of  any  case  where  it  was  held  that  the  person  was  not 
blameable,  though  he  did  what  every  other  person  did.     Now,  what  is  the  case  here  % 
We  are  told  that  it  was  his  duty,  as  one  of  the  managers,  and  as  it  had  gone  against 
him  at  the  meeting,  that  he  was  bound  to  lay  it  before  the  public.     If  he  had  merely 
printed  his  letters,  and  distributed  them  to  the  contributors,  there  might  not  have  been 
objections  to  it ;  and  I  would  have  doubted  if  there  would  have  been  any  claim  for 
damages.     But  was  it  the  way  of  addressing  the  contributors,  to  publish  it  in  the  news- 
papers)   You  may  say  in  the  same  way  in  a  case  of  perjury  in  this  Court,  would  it  be 
competent  to  allow  the  party  to  publish  the  charge  of  perjury  in  the  newspapers  1     I 
have  no  idea  that  this  would  be  allowed.     The  duty  of  the  defender  went  no  farther 
than  to  have  the  thing  tried  in  the  proper  place.     It  might  be  reasonable  to  try  to  bring 
about  a  revision  of  the  management,  and  any  contributor  might  do  so ;  but  he  could 
not  take  this  method  of  referring  to  the  whole  world,  what  was  the  business  of  the 
managers  and  contributors  only.     I  am  therefore  clear  that  the  interlocutor  is  rights 
taking  it  as  admitted,  on  all  hands,  that  the  letters  were  published,  and  that  they  are 
prejudicial  to  the  character  of  the  pursuer. 

[201]  The  Court  being  equally  divided,  the  case  stood  over  for  the  opinion  of 
Ixyrd  PitmUly, — I  shtdl  state  the  grounds  of  my  opinion  given  in  the  Outer-House, 
which  remains  unaltered.  In  every  action  of  damages  for  defamation,  there  are  two 
questions,  and  these  have  been  always  kept  separate ;  whether  damages  are  due  at  all, 
and  if  due,  their  amount?  In  such  actions,  in  considering  the  first  point,  the  case  may 
stand  in  three  different  situations.  It  may  be  that  the  veritcts  will  entirely  exculpate, 
as  where  the  defamation  has  arisen  from  a  public  motive,  or  the  like ;  in  that  case,  the 
Court  must,  before  answer,  allow  a  proof ;  or,  ^dly^  It  may  appear  that  the  veritcts  will 
either  exculpate  or  alleviate  the  damages,  of  which  the  cases  of  Chalmers  and  Peat  are 
instances ;  and  there  it  is  necessary  to  pursue  the  same  course,  because,  without  a  proof, 
it  is  impossible  to  say  whether  it  will  not  entirely  exculpate.  A  third  class  is,  where 
it  may  be  doubtful  what  is  the  effect  of  the  truth  as  to  the  amount  of  damages,  but 
where  it  appears  that  the  Veritas  wiU  not  entirely  exculpate,  but  will  only  alleviate  the 
amount  of  damages.  If  the  case  comes  under  this  class,  we  must  find  damages  due,  and 
then  allow  a  proof  as  to  their  amount.    It  is  impossible  to  deny  that  there  are  cases  of 
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tiiia  kind  in  the  law  of  Scotland,  whatever  there  may  he  in  England,  in  which  damages 
will  be  dne,  thongh  less  in  their  amount^  if  the  libel  be  true.  There  are  instances  given 
in  the  papers,  where  it  is  admitted  that  damages  would  be  due,  though  the  lible  were 
trae.  In  the  case  of  Thomson  against  Scotland,  the  Court  refused  a  proof  of  the  Veritas^ 
on  the  ground  that  there  was  something  so  gross  and  injurious  in  the  libel,  that  even, 
though  true,  damages  were  due  on  account  of  the  manner  in  which  it  took  place,  and  the 
interlocutor  expressly  hears  this.  I  apprehend  that  the  cases  of  Chalmers  and  Peat  are 
instances  of  the  second  class ;  and  it  is  a  mistake  to  state  the  law  of  Scotland  the  same 
88  the  law  of  England,  and  to  refer  to  these  cases,  as  what  is  said  to  be  the  law  of 
England  is  not  made  out  by  these  cases.  In  the  case  of  Chalmers,  there  was  a  palinode 
required ;  and  the  interlocutor  states,  that  the  defence  is  relevant  to  exculpate  or  dleviate, 
and  the  same  in  Peat's  case.  It  appeared  to  me,  that  the  case  before  us  belonged  to 
the  third  class.  A  manager  of  the  Infirmary  finding  fault  with  the  physician,  instead 
of  appealing  to  the  managers,  instead  of  confining  it  to  the  walls  of  the  place,  appealing 
to  the  public,  who  were  not  capable  of  judging,  though  patrons  of  the  institution,  and 
patting  the  letters  into  the  newspapers.  I  cannot  read  the  letters  without  being  of 
opinion  that  some  damages  are  due  for  the  manner  of  the  defamation.  The  amount  of 
&e  damages  is  still  entire,  and  a  proof  may  be  necessary  as  to  them.  It  is  said,  that 
yon  cannot  exclude  the  proof  of  the  Veritas^  unless  you  would  find  damages  due,  whether 
the  libel  is  true  or  not.  The  truth  may  a£fect  the  qiianium^  but  it  does  not  affect  the 
finding  damages  due.  It  is  said  that  the  pursuer  rests  his  case  on  their  being  false ; 
hot  it  is  also  stated,  [202]  that  he  has  sustained  a  grievous  injury ;  and  though  he  does 
assert  that  they  are  false,  it  is  not  sufficient  to  allow  the  Veritas  to  be  proved,  as  to  the 
point  of  finding  damages  due.  The  case  of  Caddell  does  not  appear  to  me  of  importance, 
as  it  is  principally  for  the  insertion  in  the  newspapers  that  I  am  for  finding  damages 
due ;  it  is  not  merely  for  publishing,  but  for  doing  so,  considering  the  relative  situation 
of  the  parties.  It  appears  to  me,  therefore,  that  the  pursuer  is  liable  in  damages  to  a 
certain  amount,  and  that  the  proof  ought  to  be  refused  in  justification,  but  that  it  ought 
to  be  allowed  as  to  the  amount 

The  Court  (9th  July  1816)  adhei'ed. 


No.  69.         RC.  N.8.  V.  202.     12  Nov.  1816.     2nd  Div.— Lord  Craigie. 

James  Fergusson  of  Pitfour,  Esquire,  Pursuer. — J7".  Immsden, 

Sir  John  Mabjoribanks,  Baronet,  Defender. — FAmy. 

Properfy — Servitude. — Found,  that  the  proprietor  of  a  storey  of  a  tenement  is  not 
entitled,  without  the  consent  of  the  proprietors  of  the  higher  storeys,  to  make  very 
material  alterations  on  the  walls,  such  as  may  naturally  excite  apprehension  of  danger, 
though  reported  by  tradesmen  to  be  safe. 

Two  shops,  one  of  them  in  the  ground  storey,  the  other  in  the  sunk  storey  of  a 
tenement  in  the  High  Street  of  Edinburgh,  belonged  to  Sir  John  Marjoribanks.  The 
thiee  storeys  immediately  above  belonged  to  Mr.  Fergusson  of  Pitfour ;  and  there  were 
atoreya  above  those,  belonging  to  other  parties.  Sir  John  Marjoribanks  proposed  to 
improve  the  upper  shop,  by  widening  the  door  six  inches,  and  the  windows  from  three 
to  five  inches ;  by  removing  the  stone  lintels  of  the  windows,  and  putting  wooden  ones 
in  their  place,  flush  with  the  ceiling ;  by  slapping  the  main  wall  for  a  communication 
by  a  door  of  five  feet  wide  between  it  and  a  separate  building  behind,  so  as  to  convert 
the  latter  into  a  back  shop ;  [203]  and  by  lowering  the  floor  of  it,  so  as  to  be  level  with 
that  of  the  proposed  back  shop :  and  he  proposed  to  improve  the  lower  shop,  by  striking 
oot  a  door  from  it  to  an  adjoining  close,  and  by  taking  down  the  wall  of  ruble  work 
between  that  shop  and  the  close,  and  substituting  a  wcdl  of  ashler  eight  inches  thick : 
and  he  applied  to  the  Dean  of  Guild  for  authority  to  make  these  alterations.  The  Dean 
of  Guild  pronounced  this  interlocutor: — "The  Court  having  visited  the  subjects  in 
question,  and  considered  the  plans  in  process,  together  with  the  report  of  Messrs. 
Dickson,  Paton,  Stewart,  Ritchie,  Macgibbon,  and  Crichton,  produced  by  the  petitioner, 
find  that  the  operations  proposed  may  be  executed  with  perfect  safety  to  the  property 
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answer  is,  you  have  no  right  to  go  to  the  the  public  at  all ;  and  I  cannot  be  forced  to  go 
into  an  investigation,  whether  they  are  true  or  not.  As  to  the  amount  of  damages,  I 
admit,  that  if  proof  be  offered,  and  if  the  pursuer  opposes  the  admission  of  such  proof, 
he  will  not  get  so  large  damages,  but  the  Court  will  give  such  as  they  think  fit 

Ltord  Olenlee, — I  was  not  present  at  moving  the  first  petition ;  but  the  only  thing 
that  led  me  to  wish  for  an  answer  to  the  second,  was  the  circumstance,  that  the  libel 
sets  forth  that  the  charges  are  false ;  and,  no  doubt,  it  is  obvious,  that  if  the  pursuer 
had  insisted  on  proving  this  assertion,  the  other  party  must  [200]  have  been  allowed  a 
counter  proof.     But  though  the  summons  is  so  drawn,  it  is  competent  to  restrict  it ;  and 
it  appears  to  me,  that  the  pursuer  has  done  this,  as  it  is  not  a  condescendence  of  facts 
he  has  given  in,  but  it  begins  with  stating,  that  he  declines  all  proof  of  the  truth  or 
falsehood  of  the  charges ;  and  some  notice  should  be  taken  in  the  interlocutor  of  his 
resting  bis  case  on  the  circumstance,  that  the  expressions  used  were  made  public,  with- 
out any  title  so  to  do.     And  that  is  the  light  in  which  it  occurs  to  me.     I  don't  deny 
the  gBDeral  doctrine,  that  in  many  cases,  proof  of  the  Veritas  must  be  allowed,  but  I 
never  understood  that  it  was  the  general  rule,  but  rather  the  contrary,  that  Veritas  can- 
vidi  non  eaecusat ;  and  the  cases  are  so  various,  that  there  can  be  no  general  rule.     I 
never  yet  heard  of  instances  of  publication  in  newspapers,  where  proof  of  the  veriia$ 
was  allowed,  except  in  Caddell's  case,  where  it  was  probably  not  opposed.     But  news- 
paper slander  is  just  the  most  odious  that  can  happen  in  any  nation ;  we  have  a  great 
deal  too  much  of  it ;  but  I  cannot  enter  into  any  such  general  doctrine,  that  a  proof 
should  always  be  allowed.     In  Chalmer's  case  it  was  attended  with  a  difficulty,  as  their 
was  a  palinoide  required.     The  defence  there  was,  that  she  said  nothing  but  what  ^e 
whole  world  knew.     It  is,  no  doubt,  quite  natural  to  talk  of  what  every  other  person  is 
talking  of,  for  a  law  to  prohibit  this  would  be  bad,  as  supposing  perfection  in  human 
nature,  and,  therefore,  it  is  very  relevant  to  say,  that  I  did  nothing  but  what  the  whole 
world  did.     There  may  be  many  things  which  are  incident  to  human  nature,  which  we 
cannot  enter  into ;  for  instance,  one  may  caution  another  to  abstain  from  such  a  person's 
society  from  the  best  motives ;  there  are  fits  uf  passion  also  for  which  allowances  must 
be  maide ;  but  I  am  not  aware  of  any  case  where  it  was  held  that  the  person  was  not 
blameable,  though  he  did  what  every  other  person  did.     Now,  what  is  the  case  here  % 
We  are  told  that  it  was  his  duty,  as  one  of  the  managers,  and  as  it  had  gone  against 
him  at  the  meeting,  that  he  was  bound  to  lay  it  before  the  public.     If  he  had  merely 
printed  his  letters,  and  distributed  them  to  the  contributors,  there  might  not  have  been 
objections  to  it ;  and  I  would  have  doubted  if  there  would  have  been  any  claim  for 
damages.     But  was  it  the  way  of  addressing  the  contributors,  to  publish  it  in  the  news- 
papers)   You  may  say  in  the  same  way  in  a  case  of  perjury  in  this  Court,  would  it  be 
competent  to  allow  the  party  to  publish  the  charge  of  perjury  in  the  newspapers  1     I 
have  no  idea  that  this  would  be  aUowed.     The  duty  of  the  defender  went  no  farther 
than  to  have  the  thing  tried  in  the  proper  place.     It  might  be  reasonable  to  try  to  bring 
about  a  revision  of  the  management,  and  any  contributor  might  do  so ;  but  he  could 
not  take  this  method  of  referring  to  the  whole  world,  what  was  the  business  of  the 
managers  and  contributors  only.     I  am  therefore  clear  that  the  interlocutor  is  rights 
taking  it  as  admitted,  on  all  hands,  that  the  letters  were  published,  and  that  they  are 
prejudicial  to  the  character  of  the  pursuer. 

[201]  The  Court  being  equally  divided,  the  case  stood  over  for  the  opinion  of 
Lord  Pitmilly, — I  shcJl  state  the  grounds  of  my  opinion  given  in  the  Outer-House, 
which  remains  unaltered.  In  every  action  of  damages  for  defamation,  there  are  two 
questions,  and  these  have  been  always  kept  separate ;  whether  damages  are  due  at  all, 
and  if  due,  their  amount?  In  such  actions,  in  considering  the  first  point,  the  case  may 
stand  in  three  different  situations.  It  may  be  that  the  Veritas  will  entirely  exculpate, 
as  where  the  defamation  has  arisen  from  a  public  motive,  or  the  like ;  in  that  case,  the 
Court  must,  before  answer,  allow  a  proof ;  or,  2dly,  It  may  appear  that  the  Veritas  will 
either  exculpate  or  alleviate  the  damages,  of  which  the  cases  of  Chalmers  and  Peat  are 
instances ;  and  there  it  is  necessary  to  pursue  the  same  course,  because,  without  a  proof, 
it  is  impossible  to  say  whether  it  will  not  entirely  exculpate.  A  third  class  is,  where 
it  may  be  doubtful  what  is  the  effect  of  the  truth  as  to  the  amount  of  damages,  but 
where  it  appears  that  the  Veritas  will  not  entirely  exculpate,  but  will  only  alleviate  the 
amount  of  damages.  If  the  case  comes  under  this  class,  we  must  find  damages  due,  and 
then  allow  a  proof  as  to  their  amount.    It  is  impossible  to  deny  that  there  are  cases  of 
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tib»\Lind  m  the  law  of  Scotland,  whatever  there  may  be  in  England,  in  which  damages 

Hill  \)e  due,  though  less  in  their  amonnt^  if  the  libel  be  tme.     There  are  instances  given 

in  the  papeTS,  where  it  is  admitted  that  damages  would  be  due,  though  the  lible  were 

trae.    In  the  case  of  Thomson  against  Scotland,  the  Court  refused  a  proof  of  the  Veritas, 

on  the  ground  that  there  was  something  so  gross  and  injurious  in  the  libel,  that  even, 

thongh  true,  damages  were  due  on  account  of  the  manner  in  which  it  took  place,  and  the 

interlocntoT  expressly  bears  this.     I  apprehend  that  the  cases  of  Chalmers  and  Peat  are 

instances  of  the  second  class ;  and  it  is  a  mistake  to  state  the  law  of  Scotland  the  same 

af«  the  law  of  England,  and  to  refer  to  these  cases,  as  what  is  said  to  be  the  law  of 

England  is  not  made  out  by  these  cases.     In  the  case  of  Chalmers,  there  was  a  palinode 

required ;  and  the  interlocutor  states,  that  the  defence  is  relevant  to  exculpate  or  eJleviate, 

and  the  same  in  Peat's  case.     It  appeared  to  me,  that  the  case  before  us  belonged  to 

the  third  class.    A  manager  of  the  Infirmary  finding  fault  with  the  physician,  instead 

of  appealing  to  the  managers,  instead  of  confining  it  to  the  walls  of  the  place,  appealing 

to  the  public,  who  were  not  capable  of  judging,  though  patrons  of  the  institution,  and 

patting  the  letters  into  the  newspapers.     I  cannot  read  the  letters  without  being  of 

opinion  that  some  damages  are  due  for  the  manner  of  the  defamation.    The  amount  of 

the  damages  is  still  entire,  and  a  proof  may  be  necessary  as  to  them.     It  is  said,  that 

you  cannot  exclude  the  proof  of  the  Veritas,  unless  you  would  find  damages  due,  whether 

the  libel  is  true  or  not.    The  truth  may  afiect  the  qtuxrUum^  but  it  does  not  affect  the 

finding  damages  due.     It  is  said  that  the  pursuer  rests  his  case  on  their  being  false ; 

but  it  is  also  stated,  [202]  that  he  has  sustained  a  grievous  injury ;  and  though  he  does 

assert  that  they  are  false,  it  is  not  sufficient  to  allow  the  Veritas  to  be  proved,  as  to  the 

point  of  finding  damages  due.    The  case  of  Caddell  does  not  appear  to  me  of  importance, 

as  it  is  principally  for  the  insertion  in  the  newspapers  that  I  am  for  finding  damages 

due ;  it  is  not  merely  for  publishing,  but  for  doing  so,  considering  the  relative  situation 

of  the  parties.     It  appears  to  me,  therefore,  that  the  pursuer  is  liable  in  damages  to  a 

certain  amount,  and  that  the  proof  ought  to  be  refused  in  justification,  but  that  it  ought 

to  be  allowed  as  to  the  amount. 

The  Court  (9th  July  1816)  adhered. 
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James  Fkegusson  of  Pitfour,  Esquire,  Pursuer. — J7".  Lamsden, 

Sir  John  Mabjoribanks,  Baronet,  Defender. — L'Amy. 

Property — Servitude, — Found,  that  the  proprietor  of  a  storey  of  a  tenement  is  not 
entitled,  without  the  consent  of  the  proprietors  of  the  higher  storeys,  to  make  very 
material  alterations  on  the  walls,  such  as  may  naturally  excite  apprehension  of  danger, 
though  reported  by  tradesmen  to  be  safe. 

Two  shops,  one  of  them  in  the  ground  storey,  the  other  in  the  sunk  storey  of  a 

tenement  in  the  High  Street  of  Edinburgh,  belonged  to  Sir  John  Marjoribanks.    The 

three  storeys  immediately  above  belonged  to  Mr.  Fergusson  of  Pitfour ;  and  there  were 

storeys  above  those,  belonging  to  other  parties.     Sir  John  Marjoribanks  proposed  to 

improve  the  upper  shop,  by  widening  the  door  six  inches,  and  the  windows  from  three 

to  five  inches ;  by  removing  the  stone  lintels  of  the  windows,  and  putting  wooden  ones 

in  their  place,  flush  with  the  ceiling ;  by  slapping  the  main  wall  for  a  communication 

by  a  door  of  five  feet  wide  between  it  and  a  separate  building  behind,  so  as  to  convert 

the  latter  into  a  back  shop ;  [203]  and  by  lowering  the  floor  of  it^  so  as  to  be  level  with 

that  of  the  proposed  back  shop :  and  he  proposed  to  improve  the  lower  shop,  by  striking 

out  a  door  from  it  to  an  adjoining  close,  and  by  taking  down  the  wall  of  ruble  work 

between  that  shop  and  the  close,  and  substituting  a  widl  of  ashler  eight  inches  thick : 

and  he  applied  to  the  Dean  of  Guild  for  authority  to  make  these  alterations.     The  Dean 

of  Guild  pronounced  this  interlocutor: — "The  Court  having  visited  the  subjects  in 

question,  and  considered  the  plans  in  process,  together  with  the  report  of  Messrs. 

Dickson,  Paton,  Stewart,  Ritchie,  Macgibbon,  and  Crichton,  produced  by  the  petitioner, 

find  that  the  operations  proposed  may  be  executed  with  perfect  safety  to  the  property 
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belonging  to  the  respondents,  the  superior  heritors ;  find  that  the  walls  of  the  inferior 
tenement  are  not  common  property,  but  the  exclusive  property  of  the  inferior  heritor, 
burdened  merely  with  a  servitude  onerie  ferendi  in  favour  of  the  upper  heritors'  tene- 
ment ;  and  that  he  is  entitled,  without  their  consent,  to  make  such  alterations  on  his 
property  as  are  not  dangerous  to  the  property  of  the  upper  heritors,  and  calculated  to 
defeat  their  right  of  servitude ;  therefore,  repel  the  defences ;  and  grant  warrant  to  the 
petitioner  to  make  the  alterations  craved,  and  conform  to  the  two  plans  produced, 
marked  as  relative  hereto,  the  petitioner  finding  caution  de  damnie  before  extract." 

Mr.  Fergusson  presented  a  bill  of  advocation  of  this  interlocutor.  The  Lord  Ordinary 
remitted  to  three  architects,  who  reported  that  the  shop  door  ought  only  to  be  widened 
four  inches,  and  the  windows  four  inches ;  that  the  lintels  ought  not  to  be  touched ; 
that,  before  the  wide  door  behind  was  opened,  a  strong  arch  ought  to  be  built  above  the 
place  ;  that  the  floor  might  be  lowered,  and  that  an  ashler  wall  might  be  substituted  for 
the  ruble  wall ;  and  that,  under  these  restrictions,  the  alterations  might  be  made  with 
safety.  Sir  John  acceded  to  these  restrictions.  And  the  Lord  Ordinary  reported  the 
case  on  memorials  to  the  First  Division  of  the  Court,  who  unanimously  passed  the  bilL 

The  Lord  Ordinary  in  the  Outer-House,  in  consequence  of  its  being  stated  that  there 
were  arches  above  the  lintels  of  the  windows,  remitted  to  the  persons  who  had  reported 
to  the  Lord  Ordinary  on  the  Bills,  to  say  whether  that  circumstance  made  any  alteration 
in  their  opinion ;  and  ordered  memorials.  Those  persons  adhered  to  their  former  report 
And  the  Lord  Ordinary,  on  advising  the  memorials,  ordered  informations  to  the  Courts 
in  order  that  the  parties  might  obtain  a  speedy  decision ;  but,  in  a  note,  intimated  his 
opinion  that  the  decree  of  the  Dean  of  Guild  ought  to  be  recalled. 

Pleaded  by  Mr.  Fergusson,  the  advocator. — The  different  tradesmen  consulted  in  the 
present  case  have  differed  as  to  the  extent  to  which  the  alterations  might  be  safely 
made ;  and  there  have  been  instances  of  alterations,  which  had  been  reported  by  trades- 
men to  be  safe,  being  attended  with  damage. 

[204]  But,  independently  of  apprehension  of  danger,  the  advocator  is  not  bound  in 
law  to  submit  to  alterations  upon  the  inferior  property.  The  proprietor  of  each  of 
several  storeys  has  an  exclusive  interest  as  to  possession ;  but  all  the  proprietors  have 
not  a  servitude  merely,  but  a  common  interest  in  each  of  the  storeys,  to  the  effect  of 
preventing  the  proprietor  of  it  from  making  any  material  alteration  on  that  part  of  the 
common  tenement.  Dig.  de  servitud.  freed,  urban, ;  Voet.  ibid,  s.  16 ;  Stair,  b.  ii.  tit. 
7,  s.  6;  BankfoUf  b.  ii.  tit.  7,  s.  11;  Erskine,  b.  ii.  tit.  9,  s.  11;  Anderson  against 
Dalrymple,  20th  June  1799;  Reid  against  Nicoll,  16th  November  1799;  Sharp  against 
Robertson,  5th  February  1800;  Royal  Bank  against  Swanston,  1804  (not  reported); 
Young  and  Company  against  Dewar,  3d  February  1814  (not  reported). 

But  even  though  the  advocator's  right  over  the  inferior  property  were  merely  a 
servitude  oneris  ferendi,  the  owner  of  it  would  not  be  entitled  to  make  any  innovation 
on  the  servient  walls ;  Dig.  de  servitvd,  prced,  urban,  s.  33. 

Answered  for  Sir  John  Maijoribanks. — The  tradesmen  are  agreed  that  the  alterations 
may  be  executed  with  perfect  safety,  under  the  modifications  and  precautions  to  which 
the  respondent  has  acceded.  The  instances  given  of  damage  having  arisen,  notwith- 
standing a  previous  report  that  the  operation  was  safe,  are  neither  authenticated  nor 
sufficiently  specific  to  merit  attention. 

The  connexion  between  the  upper  and  under  storeys  of  a  tenement  is  merely  a  right 
of  servitude.  Dig,  de  servitud,  prced,  urb,  a,  24,  33 ;  Stair,  b.  ii.  tit  7,  s.  6  ;  Bankton^ 
b.  ii.  tit.  7,  s.  9;  JErskine,  b.  ii.  tit.  9,  s.  11 ;  Hall  v.  Corbet,  14th  December  1698; 
Fount.  ;  White,  Mitchell,  and  Dewar,  against  Murdoch  and  others,  1772  (not  reported)  ; 
Robertson  against  Rankine,  3d  March  1784.  Immemorial  practice  has  sanctioned  the 
owner  of  a  lower  storey,  in  making  alterations  of  the  nature  proposed,  where  it  could  be 
done  without  danger  to  the  higher  storeys. 

The  case  of  Anderson  against  Dalrymple,  cited  by  the  advocator,  related  to  a  common 
passage,  which,  being  joint  property,  could  not  be  touched  without  the  consent  of  all 
the  proprietors  Reid  against  Nicol  was  similar.  Sharp  against  Robertson  related  to 
an  attempt  to  add  a  storey  to  a  house,  and  introduce  an  additional  family  into  a  common 
stair,  by  converting  the  garrets  into  an  attic  storey.  The  decision  in  Young  and 
Company  against  Dewar  rested  entirely  on  the  construction  of  a  clause  in  the  title-deeds 
pf  parties. 
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Observed  on  the  Bench. — Lords  Glenlee,  Bannatyne,  and  Craigie,  thought  that  the 
Tight  of  the  owner  of  a  storey  over  the  walls  helow  him,  was  not  properly  either  a 
servitate  or  a  right  of  common  property,  hut  a  common  interest,  such  as  to  entitle  him 
to  ohject  to  any  material  alteration  in  the  fahric,  which  might  occasion  even  the 
apprehension  of  danger ;  and  that  the  alterations  proposed  in  this  case  ought  not  to  he 
allowed. 

[206]  The  Lord  Justice-Clerk  also  thought  that  the  right  was  neither  a  common 
property  nor  a  servitude ;  and  that  the  owner  of  a  storey  had  such  an  interest  as  to 
entitle  him  to  ohject  to  any  alteration  which  created  the  slightest  real  or  reasonable 
cause  of  fear ;  but,  adverting  particularly  to  the  case  of  Eobertson,  thought  that  he  did 
not  enjoy  a  negative,  founded  merely  upon  a  whimsical  apprehension  of  his  own  ;  and 
observed,  that  the  practice  of  this  city  had  long  allowed  alterations  much  greater  than 
those  here  proposed,  notwithstanding  opposition,  where  it  was  ascertained,  by  persons 
qualified  to  judge  of  it,  that  there  was  no  real  cause  to  apprehend  danger  ;  but  thought 
that  there  might  be  room  for  farther  inquiry  as  to  the  danger  in  this  case. 

Lord  Glenlee  observed, — That  this  was  an  extreme  case,  the  alterations  proposed 
being  so  very  material,  such  as  might  excite  apprehension,  but  that  a  party  might  not 
be  entitled  to  object  to  small  alterations. 

The  Court  advocated  the  cause,  and  refused  the  petition  which  had  been  presented 
to  the  Dean  of  Guild. 


Na  70.         F.C.  N.S.  V.  206.     14  Nov.  1816.     2nd  Div.— Lord  Glenlee. 

BiCHABB  LowTHiAN  Boss  and  Others,  Pursuers. — Crcmstcnm,  J.  H.  Mackenzie. 

Sir  Jamss  GfiAHAM,  Baronet,  and  Others,  Defenders. — Clerk,  Corbet. 

HeriidbUe  and  Moveable. — A  general  cautionary  obligation  having  been  found  to  be 
moveable  qiuxid  the  jus  rdictce  of  the  grantor's  widow,  it  was,  notwithstanding,  found 
that  a  subsequent  bond  of  corroboration  by  the  grantor  for  part  of  the  sum,  bearing  a 
clause  of  interest,  he  having  survived  the  term  of  payment  in  that  bond,  was  heritable 
quoad  his  widow^BJus  rdictce. 

The  late  Richard  Lowthian,  the  predecessor  of  the  pursuers,  possessed  extensive 
property  in  Scotland.  His  affairs  were  chiefly  managed  by  George  Mackenzie.  This 
person  incurred  considerable  debts,  chiefly  by  speculations  in  land,  particularly  by  the 
purchase  of  the  estate  of  Netherwood.  Mr.  Lowthian  was  his  [206]  principal  creditor, 
having  advanced  large  sums  to  him,  and  having  interposed  his  credit  for  him  to  a  con- 
siderable extent.  Among  the  debts  due  by  Mr.  Mackenzie,  there  was  one  of  L.  10,000 
due  to  Sichard  Glover,  which,  with  interest,  &c.  was  heritably  secured  upon  Netherwood. 
Upon  the  death  of  Mr.  Mackenzie,  trustees,  whom  he  had  appointed,  entered  into  an 
anangement  with  Mr.  Lowthian,  by  which  they  conveyed  to  him  Mr.  Mackenzie's 
heritable  property,  at  25  years'  purchase;  and  he  became  bound  to  them  to  advance 
payment  of  all  Mr.  Mackenzie's  debts,  in  terms  of  his  obligations,  particularly  those 
contained  in  a  certain  Hat,  among  which  was  the  debt  of  L.  10,000  due  to  Mr.  Glover. 
Soon  afterwards,  Mr.  Lowthian  granted  to  Mr.  Glover  a  personal  bond  of  corroboration, 
bearing  a  clause  of  interest,  payable  at  a  later  date  than  the  original  heritable  bond. 
After  the  date  of  payment  of  the  bond  of  corroboration,  Mr.  Lowthian  died.  Upon  his 
death,  a  process  of  count  and  reckoning  was  brought  by  his  representatives  against  his 
widow,  the  predecessor  of  the  defenders,  in  which  the  question  occurred,  whether  the 
cautionary  obligation  under  which  he  had  come  to  Mr.  Mackenzie's  trustees,  to  pay  this 
person's  debts,  was  moveable,  so  as  to  aflect  her  jtts  relictce.  The  Court  found  that  it 
was ;  and  this  judgment  was  affirmed  upon  appeal.  In  applying  this  judgment,  a  doubt 
occurred  whether  the  debt  in  the  bond  of  corroboration  to  Mr.  Glover  was  in  the  same 
situation  as  the  others.  The  Court  considered  the  situation  of  this  debt  to  be  decided 
by  the  general  finding  of  the  House  of  Lords ;  but  that  House,  on  appeal,  explained 
that  their  former  judgment  related  only  to  the  eflect  of  the  general  obligation  of  Mr. 
Lowthian  to  Mr.  Mackenzie's  trustees,  and  not  to  the  special  situation  of  this  debt,  as 
opnteiQed  in  the  bond  of  corroboration.     The  Court,  therefore,  advised  the  (question,  as 
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still  opeo,  upon  iDfonnations  ordered  by  the  Lord  Ofdinarj,  to  whom  they  bad  remitted 
it,  and  npon  additional  informations  ordered  by  themselves. 

Pleaded  by  the  pursners. — A  debt  is  held  to  be  heritable  or  moyeable,  as  to  the 
relict,  according  to  the  evidence  that  the  party  intended  or  did  not  intend  to  constitute 
9k  feudum  pecunuBj  a  fund  bearing  interest  for  a  tract  of  future  time ;  but  the  object  of 
the  subsidiary  bond  of  corroboration  in  this  case,  as  of  all  cautionary  obligations,  was 
payment  of  the  sum  due  once  for  all,  without  any  intention  to  coustitute  a  feudum 
pecunicB,  Stair,  ii.  i.  4  ;  BanJcton,  ii  1,  4  ;  Enkine,  ii.  ii.  9.  There  is  no  decision  in 
point,  but  the  want  of  such  affords  a  presumption  for  the  pursuers.  The  case,  Waugh 
against  Jameson,  18th  February  1676,  Dirleian,  No.  342;  Morrison's  Dictionary,  p. 
5453,  5526-8,  is  favourable  to  their  argument 

The  finding  of  the  House  of  Lords,  as  to  the  general  obligation  to  the  trustees,  is  a 
precedent  for  this  case.  There  a  subsidiary  obligation  interposed  to  debts  heritable  by 
their  constitution,  or  by  their  bearing  interest^  and  the  term  of  payment  having  passed, 
was  found  to  affect  the  jus  relictce.  Here  Mr.  Lowthian  had  become  [207]  subsidiarily 
liable  for  Mr.  Glover's  debt,  as  for  the  rest ;  and  the  addition  of  the  subsequent  separate 
bond  of  corroboration  was  a  mere  superfluity,  and  made  no  change  upon  the  obligations 
or  rights  of  the  parties. 

Answered. — This  bond  is  heritable,  bearing  a  clause  of  annual-rent,  and  the  term 
having  elapsed  at  the  party's  death.  It  is  also  heritable,  being  accessary  to  an  heritable 
obligation.  If  Mr.  Lowthian  had  bound  himself  conjunctly  with  Mr.  Mackenzie  in  his 
original  heritable  bond,  the  debt  would  clearly  have  been  heritable ;  and  it  can  make 
no  difference,  in  coming  under  the  same  obligation,  that  it  is  done  by  a  separate  deed 
referring  to  the  other. 

The  distinction  between  this  case  and  the  general  class  of  cases  decided  by  the 
House  of  Ix>rds,  is,  that  there  the  obligation  was  not  directly  to  the  creditors,  but  to  the 
debtor's  trustees ;  whereas  here  there  was  novatio  debiii,  both  by  the  new  obligation 
being  undertaken  directly  by  the  new  debtor  to  the  creditor,  and  by  the  term  of  pay* 
ment  being  postponed. 

Observed  upon  the  Bench. — ^The  bond  of  corroboration  made  an  alteration  on  the 
nature  of  the  debt,  the  term  being  postponed,  and  interest  being  expressly  stipulated. 
It  is  said  that  Mr.  Lowthian  was  previously  bound  to  pay,  and  that  the  granting  of  this 
bond  made  no  alteration  on  this  obligation.  But  though  a  sum  due  to  a  banker  upon 
an  open  account  affects  the  jtis  relictca,  yet  if  a  bond  be  given  for  the  same  debt,  when 
the  term  of  payment  expires,  it  does  not  affect  the  jus  relidcB  ;  and  the  same  must  hold 
here.  We  must  adhere  to  the  general  rule,  that  a  bond,  having  a  clause  of  interest  upon 
expiry  of  the  term  of  payment^  does  not  affect  the  jus  relictce. 

The  Court  unanimously  found  that  the  sum  in  the  bond  of  corroboration  did  not 
affect  the  jus  rdictce. 
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Sir  James  Montgomery,  of  Stanhope,  Bart.,  and  Others,  Pursuers. — 

T,  Thomson,   Wedderbum,  T,  Maitland, 

Robert  Ainslib,  W.S.,  Defender. — Clerk,  J.  A,  Maconochie. 

Member  of  Parliament — Retour, — Found  that  a  retour,  produced  in  evidence  of  the  old 
extent,  may,  in  certain  respects,  be  redargued  by  contrary  proof. 

Mr.  Ainslie  claimed  to  be  enrolled  by  the  freeholders  of  Kirkcudbright,  as  having 
right  to  land  valued  at  more  than  40s.  of  old  extent,  upon  the  following  evidence. 
Betour  of  John  Morrison  to  Edward  Morrison,  his  father,  in  a  twenty  shilling  sixteen 
penny  land  of  the  five  pound  land  of  Eddingham,  with  the  manor  place,  &c.  dated  1st 
December  1612,  bearing  the  ancestor  to  have  died  in  August  1597;  and  retour  of 
Edward  Morrison  to  Edward  Mor-  [211]  -risen,  his  grandfather,  in  a  twenty  shilling 
sixteen  penny  land  of  the  five  pound  land  of  Eddingham,  with  the  manor  place,  &c 
dated  24th  August  1626,  bearing  the  ancestor  to  have  died  in  April  1610.  There  were 
some  more  minute  circumstances  of  resemblance,  and  others  of  difference,  between  the 
two  retours.     The  circumstances  of  difference  were  considered  by  the  freeholders  as 
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sufficient  to  shew  that  the  two  letours  related  to  two  differeot  parcels  of  land,  and  that 
eoDseqnently  Mr.  Ainalie  was  infef t  in  land  of  more  than  a  sufficient  valuation ;  and  they 
enrolled  him  accordingly. 

The  complainers,  freeholders  of  Eirkcudhright,  hrought  this  enrolment  under  the 
review  of  the  Court  of  Session.  They  objected,  that  the  many  coincidences  between 
the  retouis,  and  the  whole  circumstances  of  the  case,  shewed  that  they  were  the  retours 
of  successiye  generations  in  the  same  twenty  shilling  sixteen  penny  parcel  of  land ;  and 
that  this  was  rendered  more  probable  by  a  contract  in  1633,  by  which  the  family  from 
whom  the  Morrisons  acquired  their  portion  of  the  lands  of  Eddingham,  disponed  four 
pounds  of  the  five  pound  land  of  Eddingham  to  a  third  party  :  and  that  the  difference 
of  dates  of  the  ancestor's  death  was  merely  an  inaccurracy  on  the  part  of  the  jury  as  to 
a  remote  fact  j  which,  besides,  was  not  material,  the  fee  being  full  during  a  great  part  of 
the  period  by  the  survivance  of  a  liferenter.  The  respondent  answered,  that  notwith- 
standing the  coincidences  between  the  two  retours,  the  difference  between  them,  parti- 
cularly in  the  date  of  the  ancestor's  death,  shewed  that  the  ancestors  were  different,  and 
fterefore  established  the  non-identity  of  the  lands ;  and  that  in  law  a  retour  is  probaHo 
probata  of  what  it  contains,  so  as  not  to  admit  of  being  redargued  or  controlled  by 
contrary  proof  or  presumptions.  The  Court  appointed  a  hearing  in  presence,  chiefly  on 
account  of  the  question  of  law  stated  by  the  respondent. 

Pleaded  for  the  complainers  on  the  question  of  law. — A  claimant,  to  be  placed  on 
tiie  roU  of  the  freeholders,  must  produce,  Ist,  An  unexceptionable  title  to  the  lands 
claimed  upon.  And,  2e^y,  Evidence  of  the  valuation,  whether  by  old  extent  or  in  the 
cess-hooks.  The  charter  and  sasine  are  the  titles  shewing  that  a  parcel  of  land  is  held 
as  a  freehold  from  the  Crown.  These  are  good  till  reduced,  and  cannot  be  reduced  by 
the  freeholders.  But  the  valuation  of  the  lands  is  a  matter  of  fact  to  be  established  by 
evidence.  Where  a  freeholder  claims  to  be  enrolled  on  lands  as  of  L.400  valued  rent^ 
the  county  books  are  produced,  not  as  titles,  but  merely  as  evidence.  With  regard  to 
the  qualification  of  408.  by  old  extent,  all  proof  of  this  is,  by  Act  16  George  II.  c.  11, 
sect  8,  cut  off,  except  retours  prior  to  1681 ;  but  as  appears  from  that  Act,  these  retours 
eontinue  as  before,  not  titles,  but  merely  documents  in  modum  prohationis. 

[212]  If  a  reduction  were  necessary,  the  right  of  the  freeholders  to  exclude,  would 
give  a  sufficient  interest,  and  a  reduction  could  now  be  repeated.  But  it  is  not 
necessary.  A  reduction  is  necessary  where  the  deed  challenged  as  inaccurate  cannot 
Bohsist  without  giving  the  defender  the  right  which  the  pursuer  means  to  deny ;  e.^.  a 
decree  in  faro  of  a  competent  court  on  the  interest  at  issue.  But  if  in  the  course  of  a 
discussion  of  facts,  a  party  appeal  to  decrees  mentioning  these  facts,  it  is  not  necessary 
for  the  other  party  to  reduce  these  decrees,  in  order  to  entitle  him  to  meet  them  by 
contrary  evidence,  where  these  decrees  do  not  settle  the  very  point  in  dispute.  Thus, 
if  in  establishing  an  ancient  pedigree,  a  decree  in  1400  be  appealed  to  among  other 
evidence,  the  opposite  party  may  prove  that  a  person  is  misnamed  in  that  decree,  with- 
out reduction.  The  same  holds,  if  retours  be  appealed  to  as  incidental  evidence.  Their 
object  is  to  fix  the  interest  of  superior  and  vassal ;  and  they  may  incidentally  affect 
thud  parties,  as  in  entails ;  and  if  the  superior  object  to  them,  as  depriving  him  of  his 
rights  or  if  an  heir  of  entail  object  to  them,  cus  being  to  his  prejudice,  they  must  be  set 
sade,  as  they  are  objected  to  as  titles.  They  are  the  matters  in  dispute.  But,  in  this 
case,  the  retours  do  not  require  to  be  set  aside,  being  merely  a  collision  of  contending 
documents  in  a  proof. 

Answered^ — Since  16  George  11.  c.  11,  a  retour  is  the  only  proof  of  old  extent  If 
a  retour  be  produced,  it  is  indeed  competent  to  prove  aliunde,  even  by  parole  evidence, 
that  the  lands  there  mentioned  are  not  those  on  which  the  vote  is  claimed.  But  here  it 
is  proposed  to  prove  that  a  retour  is  inaccurate,  by  contemporary  writings ;  by  all  kinds 
of  writings,  even  those  excluded  by  16  George  II;  which  the  respondent  would  be 
entitled  to  meet  with  other  writings;  and  thus  revive  the  confusion  meant  to  be 
obviated  by  that  Act,  with  this  difference  only,  that  a  retour  would  be  an  indispensible 
ingredient  A  retour  is  the  judgment  of  a  court ;  it  is  a  record,  and  intended  by  the 
Act  to  be  the  sole  admissible  evidence.  This  was  the  opinion  of  the  Court  in  Chalmers 
of  Salnacraig,  28th  July  1745;  Elchies,  Member  of  Parliament,  No.  41.  There  is  no 
other  case ;  but  it  is  the  general  practice  and  understanding,  that  if  a  retour  ex  facie 
jood  be  produced,  it  is  not  competent  to  go  into  other  evidence* 
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Observed  on  the  Bench, — A  retonr,  like  the  certificate  of  the  valued  rent,  fotas  no 
part  of  the  freeholder's  title.  By  16  George  U.  c.  11,  the  claimant  must,  two  calendar 
months  before  Michaelmas,  set  forth  the  names  of  his  lands,  the  nature  and  dates 
of  his  titles,  and  the  old  extent  or  valuation  ;  but  it  is  sufficient  that  the  retour  be  pro- 
duced at  the  meeting.  The  Act  16  George  XL  only  provides  that  retours  prior  to  1681 
shall  be  the  only  proof  of  old  extent,  but  gives  them  no  peculiar  character.  Though 
the  valent  [213]  clause  (which  may  be  illustrated  by  the  descriptive  clause)  must  be 
taken  as  it  is,  to  prove  the  value,  there  is  no  authority  for  holding  retours  to  be  probcUio 
probates,  in  questions  as  to  their  applicability  to  certain  lands,  or  any  such  questions. 
In  such  cases,  they  have  often  been  proved  by  other  evidence ;  Davidson  against  Hill, 
22d  June  1802;  Abercromby  against  Baird,  28th  February  1753,  Elehies^  Member  of 
Parliament,  No.  55. 

A  retour  is  to  be  treated  like  any  other  decree,  as  to  those  parties  and  matters  which 
it  directly  concerns ;  but  as  to  others,  it  may  be  investigated.  It  may  be  probcUio  pro- 
bata in  a  question  with  the  superior  as  to  non-entry ;  but  it  does  nob  fix  die  ancestor's 
death  in  a  question  as  to  the  period  when  provisions  to  younger  children  become  current^ 
or  the  like. 

Still,  however,  a  retour  is  a  very  important  and  solemn  piece  of  evidence  upon  a 
remote  fact,  and  ought  not  to  be  cut  down  without  strong  contrary  evidence. 

The  Court  (21st  December  1815)  were  unanimously  of  opinion  that  retours  were  not 
unimpeachable  evidence  in  questions  of  this  description.  And  their  Lordships,  with 
one  dissenting  voice,  were  of  opinion  that  the  respondent  in  this  case  had  not  produced 
sufficient  evidence  of  his  qualification ;  but  allowed  him  to  give  in  a  condescendence  of 
farther  evidence.  Upon  advising  which,  without  answers,  they  sustained  the  objection 
to  his  qualification. 

[Gf.  Gibson  v.  Adinston,  13  June  1818,  F.C.] 


No.  73.         F.G.  N.S.  V,  213.     19  Nov.  1816.     1st  Div.— Lord  Alloway. 

Mabquis  of  Tweeddalb,  Pursuer. — W.  Buchamxm. 

EiCHAKD  SoMNER,  Defender. —  W,  Ershine, 

Heritable  and  Moveable, — Hay  produced  from  grass  seed,  sown  with  white  crop  in  spring 
1814,  and  cut  in  summer  1815,  found,  in  a  competition  between  the  landlord  and  the 
representatives  of  the  deceased  liferent-tenant^  who  died  in  June  1815,  to  belong  to 
the  landlord. 

Certain  farms,  forming  part  of  the  Tweeddale  estate,  had  been  let  for  a  fixed  term, 
and  for  the  lifetime  of  the  tenant  in  possession  at  the  expiration  of  that  period.  The 
number  of  years  particularly  specified  terminated  after  the  sue-  [214]  -cession  had  opened 
to  George  Somner;  and  the  lease  consequently  expired  by  his  death,  on  the  17th  of 
June  1815. 

The  question,  To  whom  belonged  the  property  of  the  hay  crop,  the  produce  of  the 
grass  seed  laid  down  with  the  com  crop  of  1814?  occurred  between  the  tenant's  repre- 
sentative and  the  landlord.  The  Sheriff  (July  14,  1815),  in  an  action  of  removing 
broaght  against  the  representative,  who  bad  entered  into  possession,  decerned  in  th6 
removing,  except  in  so  far  as  the  *'  lands  had  been  sown  with  com,  hay,  or  tumip,  before 
the  death  of  the  said  George  Somner ;  it  being  declared  that  he  is  entitled  to  retain  pos- 
session of  such  parts  of  the  said  lands  UDtil  the  separation  of  the  crop  so  sown  down«" 
And  the  Sheriff  again,  of  this  date  (August  28,  1815),  found  that  ''young  grass,  the 
produce  of  grass  seeds  sown  down  with  last  crop  (1814),  is  to  be  held  as  having  been  a 
growing  crop  at  the  time  of  the  late  tackman's  death,  and  that  his  successor  is  entitled 
to  reap  the  same,  by  pasturing  it,  or  by  any  other  means  sanctioned  by  the  rules  of  good 
husbandry."  The  case  came  by  advocation  before  Lord  Alloway,  who  reported  it  upon 
informations.  In  making  this  order,  his  Lordship  added  the  following  note : — "  The 
Lord  Ordinary  reports  this  case  to  the  Court,  as  a  question  of  great  importance  to  the 
agricultural  interest  of  the  country,  and  because  the  practice  of  the  best  cultivated  dis- 
tricts of  the  kingdom  supports  the  interlocutor  of  the  Sheriff  of  East  liOthian,  and  is  at 
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Tariance  with  two  judgments  of  this  Court,  viz.  the  cases  of  Dame  Sidney  Sinclair  against 
Sir  William  Dairy mple,  7th  December  1744,  and  Wight  against  Inglis,  10th  February 
1796.  The  case  of  Stewart  against  Grimmond's  representatives,  24th  June  1796,  so 
much  founded  on  by  the  parties,  appears  to  be  no  authority  whatever,  as  it  was  admitted 
by  the  counsel  for  the  parties  in  that  case  that  there  was  no  question  with  regard  to 
cutting  the  first  crop  of  hay ;  and  it  merely  applied  to  the  pasture  of  lands  which  had 
been  sown  years  before.  If  the  matter  were  open,  it  is  extremely  difficult  to  distinguish 
betwixt  the  first  crop  of  hay  and  a  crop  of  wheat  or  oats.  The  one  is  as  much  an 
indostnal  crop  as  the  others.  If  expediency  be  taken  into  view,  sown  grass  is  generally 
the  most  important  crop  to  preserve  the  good  order  and  cultivation  of  the  farm.  No 
doubt  that  crop  was  sown  the  preceding  year ;  but  instead  of  any  crop  being  reaped  from 
the  grass  seeds,  it  is  a  fact  quite  ascertained,  that  the  former  crop  with  which  it  was 
sown  was  injxired  by  it ;  and  a  deduction  is  frequently  given  on  good  land  of  from  20s. 
to  25s.  an  acre  on  that  account  So  that  the  farmer  is  not  even  paid  for  the  deteriora- 
tion of  the  crop  with  which  it  is  sown,  until  he  reap  the  hay  crop.  Besides,  grass  seeds 
are  always  sown  on  the  best  land,  and  upon  that  part  of  the  farm  in  the  highest  order ; 
and,  therefore,  if  the  tenant  did  not  act  upon  the  belief  that  he  or  his  representatives 
were  to  receive  the  benefit  of  sown  grass  as  a  crop  he  would  either  not  sown  it,  by  which 
tiie  whole  farm  might  be  thrown  into  disorder  to  the  incoming  tenant,  or  he  would 
plough  it  up ;  and  in  spring  [215]  either  sow  a  white  crop  or  beans,  as  to  which,  there 
could  not  be  a  doubt  that  he  would  reap  the  full  benefit.'' 

The  landlord  pleaded, — That,  in  strict  principle,  the  right  of  the  liferent-tenant 
expires  wiih  his  Uie ;  and  that  although  the  maxim  messis  sementem  seguitur  has  been 
introduced,  to  abate  the  rigour  of  the  rule,  still  it  is  liable  to  the  exception  of  fruitei, 
which,  when  once  sown,  yield  a  succession  of  crops  without  any  renovation.  With 
these  the  rule  is  the  reverse  of  what  regulates  fnidvs  penderUes — fruits  which  require 
annual  seed  and  annual  culture;  Efnkine^  ii.  vi.  11.  This  distinction  is  necessary  in 
JQstioe  to  the  landlord,  since  otherwise  the  tenant  would  continue  to  retain  possession,  if 
he  had  sown  such  fruits  as  required  several  years  to  reach  maturity.  But  the  question 
has  been  finally  and  irrevocably  settled  in  favour  of  the  landlord  by  repeated  decisions ; 
Stewarts  9.  Grimmond,  ^oc.  06U,  24th  June  1796;  Dame  Sidney  Sinclair  v.  Sir  Wil- 
liam Dalrymple,  7th  December  1744,  reported  by  KUkerran  and  by  Lord  Kaimea; 
Wright  t7.  Inglis,  lO&h  February  1796;  Bell  on  Leases;  Brown  v.  Cockburn,  ELchies^ 
&a  No.  5,  voce  liferent.  The  doctrine  there'recognized  has  long  formed  part  of  our  law ; 
and  it  would  be  most  dangerous  now  to  shake  or  disturb  it  by  any  general  arguments 
derived  from  mere  expediency. 

Somner,  the  tenant's  representative,  amiwered, — Natural  fruits,  as  being  partes  8olt, 
are  heritable,  and  descend  to  the  heir;  but  industrial  fruits  are  regarded  as  moveable, 
and  go  to  the  executor ;  Stair,  ii.  i.  2 ;  ErsMne,  ii.  ii.  4.  Natural  fruits  may,  however, 
in  the  course  of  agricultural  improvements,  become  industrial ;  and,  when  so,  can  no 
longer  be  regarded  as  heritable.  The  state  of  husbandry  is  materially  changed  in  Scot- 
land since  the  consideration  of  the  question  in  the  decisions  quoted.  Then  artificial 
grasses  were  unknown,  and,  consequently,  the  arguments  competent  now  could  have  no 
place.  Besides,  Stewarts  v,  Grimmond  is  obviously  not  in  point.  Sown  grasses  were  a 
novelty  at  the  date  of  Sinclair  v,  Dalrymple ;  and  Wight  v,  Inglis  can  possess  little 
weight,  since  the  very  nature  of  artificial  grass  crops  is  there  entirely  mistaken.  The 
views  of  expediency  which  go  to  support  die  Sheriffs  interlocutor,  are  strongly  stated 
in  the  Lord  Ordinary's  note.  As  to  the  objection,  that  the  question  is  res  judicata,  it 
ought  not  to  be  forgot  that  a  medium  must  be  observed  between  an  inflexible  adherence 
to  precedents,  and  an  unlimited  discretion.  Doctrines  and  principles  of  law,  under  one 
series  of  circumstances,  perfectly  sound,  may  become  positively  injurious  after  a  change 
of  manners  and  customs ;  Hale  on  the  Amendment  of  Laws ;  Erskine,  i.  i  47 ;  Black" 
rione,  voL  i  p.  70;  Ogilvie,  November  13,  1747,  KUkerran,  voce  Foreign,  p.  84; 
Davidson,  July  3,  1798;  Strother,  July  1,  1803.  The  representative  merely  asks  that 
a  fixed  principle  should  receive  the  only  operation  which  it  is  capable  of  receiving  in 
the  present  improved  state  of  husbandry ;  L.  12,  ff.  De  Ugibus, 

[216]  Lord  BdLgray  said, — ^That^  if  the  question  was  open,  he  would  feel  little 
di£5culty  in  forming  his  opinion.  Crops  of  hay  may  be  regarded  as  partly  natural  and 
partly  IndustriaL     Previous  to  1730,  hay  was  natural  grass;  therefore,  if  not  cut^  it 
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passed  to  the  landlord,  like  the  apples  on  the  trees.  Bat  now  it  is  an  industrial  crop ; 
although,  if  yon  let  the  seeds  remain  in  the  ground,  it  becomes  again  a  natural  crop.  To 
obtain  this  crop,  the  tenant  sacrifices  something,  and  the  land  is  prepared  in  a  particular 
way.  He  is  not  indemnified,  unless  he  reaps  Uie  hay.  It  is  quite  a  mistake  to  think  he 
is  benefited  by  what  is  cut  with  the  white  crop.  On  principle,  the  executor  has  as  good 
a  right  to  the  hay  as  to  the  white  crop  with  which  the  hay  was  sown  down.  The  deci- 
sions are,  although  directly  in  point,  not  free  from  doubt  The  case  decided  in  1744  is 
not  of  much  weight,  since,  at  that  date,  sown  grasses  were  very  little  known ;  and  of 
what  value  is  the  case  of  Wight,  where  the  raito  is  seriously  given  that  hay  is  a  second 
crop )  How  can  you  describe  hay  as  a  second  crop,  when  the  clover-seed  and  rye-graas 
have  not  come  to  maturity  till  the  hay  is  ready  for  cutting  1 

The  Court  felt  it  too  late  to  shake  or  disturb  the  cases  already  decided ;  and  found 
*' that  the  defender  was  not  entitled  to  reap  the  crop  of  hay  1815  arising  from  seed  sown 
along  with  the  seed  for  the  corn  crop  1814,  nor  to  use  and  consume  the  pasture  arising 
from  such  seed  after  the  death  of  the  said  tenant ;  and,  therefore,  repelled  the  defences 
on  that  head." 

A  reclaiming  petition  was  refused,  without  answers. 


No.  74.         F.C.  N.S.  V.  217.     27  Nov.  1816.     2nd  Div.— Lord  PitmiUy. 

John  Dingwall,  Esquire,  Pursuer. — J".  A.  Mdconochie. 

The  Reverend  George  Gaediner,  Defender. — ConneU. 

Manse, — ^Found  that  the  expence  of  erecting  a  new  manse,  which  may  be  awarded 
against  the  heritors  by  the  presbytery,  is  not  now  limited  to  L.1000  Scots. 

In  this  case,  the  presbytery  of  the  bounds  had  awarded  about  L.1200  sterling 
against  the  heritors,  for  building  a  new  manse.  Mr.  Dingwall,  one  of  the  heritors, 
brought  a  suspension  of  their  decree ;  in  the  course  of  which  he  pleaded.  That,  by  the 
the  Act  1663,  c.  21,  L.1000  Scots  is  the  maximum  allowed  for  erecting  manses.  To 
which  the  minister  answeredy  That  there  had  been  a  practice  of  more  than  half  a 
century  against  that  limitation ;  and  that  the  point  had  been  settled  by  the  Court  in 
the  case  of  the  minister  of  Inverury  against  Leith  of  Blackball,  9th  August  1760  (not 
reported). 

The  Lord  Ordinary  found  that  the  limitation  to  L.1000  Scots  was  not  now  in  force. 
At  moving  a  petition  by  the  heritors,  none  of  the  Court  had  the  least  doubt  upon  the 
point ;  but,  at  the  request  of  the  minister,  allowed  answers  to  be  given  in ;  upon  advis- 
ing which,  they  were  unanimously  of  opinion  that  the  point  was  fixed  by  long  and 
invariable  practice;  and  adhered  to  the  interlocutor  of  the  Lord  Ordinary,  with 
expences.  And  they  unanimously  refused  a  second  reclaiming  petition,  without 
answers. 

[Affirmed,  3  Bligh  72 ;  3  S.ILR  (H.L.)  623.] 


No.  76.  F.C.  N.S.  V.  220.     5  Dec.  1816.     1st  Div. 

George  Balvaird,  Pursuer. — Moncreiff  amd  Alexander  Wood, 

Katherine  Latimer,  Defender. — Baird. 

Deed  revocable — Revocation, — ^A  party  having  purchased  a  house,  and  paid  the  price 
with  his  own  money,  took  the  conveyance  absolutely  in  favour  of  a  third  party,  the 
narrative  beariug  that  the  disponee  had  paid  the  price.  The  disposition  having 
remained  in  the  possession  of  the  purchaser,  was  found  to  be  revocable;  and  the 
purchaser's  having  inserted  his  own  name  in  the  narrative^  and  having  executed  a 
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geneial  setUement  and  conyeyance  of  his  whole  property  to  his  widow,  was  found  to 
be  a  sufficient  and  eifeotnal  revocation. 

James  Balvaird  died  at  the  advanced  age  of  84.  A  deed  was  produced  by  his 
widow,  the  defender,  from  which  it  appeared  that  she  was  the  general  disponee  of  her 
late  husband.  He  left  considerable  property.  The  pursuer,  George  Balvaird,  had  lived 
in  the  house  of  his  cousin,  James  Balvaird,  and  received  a  part  of  his  education  at  his 
ezpence.  The  pursuer  knew  that,  in  1805,  James  Balvaird  had  made  a  purchase,  the 
titles  of  which  were  taken  directly  in  the  pursuer's  name,  although  James  Balvaird  had 
continued  to  the  time  of  his  death  to  draw  the  rents,  and  otherwise  administer  the 
property  in  question.  He  called  upon  the  widow  to  deliver  up  to  him  the  titles  of  the 
houses,  which  he  conceived  vested  the  property  in  him.  The  titles  were  produced ;  but 
it  appeared  that  an  alteration  had  taken  place  in  the  narrative  of  the  disposition  from 
Mr.  Samuel  Gilmour,  the  original  proprietor.  As  the  titles  had  been  conceived  in 
faYour  of  the  pursuer  alone,  the  narrative  of  the  disposition  bore,  that  he,  Oeorge  Balvaird, 
had  [221]  paid  the  price ;  and  it  appeared  that,  at  some  period  after  the  execution  of  the 
deed,  James  Balvaird  had,  with  his  own  hand,  inserted  his  christian  name,  James,  in 
tiie  narrative,  instead  of  that  of  the  pursuer,  leaving,  however,  the  dispositive  clause  as 
it  originally  stood,  in  favour  of  Oeorge  Balvaird.  As  the  title,  thus  altered,  was  not 
deemed  sufficient  to  convey  the  heritable  right  in  favour  of  the  pursuer,  an  action  for 
proving  the  tenor  was  brought  against  the  widow,  in  whose  custody  the  titles  were 
found. 

A  considerable  discussion  was  carried  on  in  the  action  under  this  form ;  but  it  was 
at  length  changed  into  the  form  of  an  action  of  declarator,  at  the  instance  of  the 
pursuer,  concluding  to  have  it  found  and  declared  that  the  property  of  the  houses  was 
vested  in  him,  in  virtue  of  the  original  disposition  in  his  favour  from  Mr.  Samuel 
Gilmour. 

The  pursuer  pleaded, — ^That  the  deed  by  which  Mr.  BdJvaird  disponed  his  whole 
estate,  heritable  and  moveable,  to  the  defender,  and  revoked  former  settlements,  can 
have  no  avail  as  to  the  property  in  question.  Firsts  It  was  not  in  his  power  to  revoke 
or  recal  the  title  which  had  been  executed  and  delivered  by  Gilmour  in  favour  of  the 
pursuer.  And,  secondly,  the  pursuer  maintained,  that,  if  it  were  in  his  power,  he  had 
not  in  fact  done  so,  by  substituting  his  own  name  in  the  narrative  of  the  original 
dispositioxL 

This  was  a  donation  by  James  Balvaird  to  the  pursuer  of  a  sum  of  money,  as  the 
price  of  the  heritable  subjects  in  which  he  thought  proper  to  invest  it.  He  paid  the 
price  with  the  intention  of  making  the  pursuer  a  present  of  that  sum  of  money ;  and  he 
immediately  vested  it  in  an  heritable  property,  and  took  the  conveyance  directly  and 
ahsolutely  to  the  pursuer  and  his  heirs.  There  was  no  previous  fee,  either  direct  or 
constructive,  to  any  body  else.  There  was  no  power  of  alteration  or  revocation,  nor  any 
right  whatever,  reserved  to  James  Balvaird.  A  title  so  created,  whether  onerously  or 
gratuitously,  must  vest  the  right  in  the  disponee,  the  moment  that  the  disposition  is  out 
of  the  bands  of  the  granter.  Hamilton  against  Hamilton,  9th  January  1741,  KUkerran, 
426 ;  Turner  against  Duke  of  Buccleuch,  23d  June  1783  ;  Macintosh  against  Macintosh 
and  Sproat,  28th  January  1812.  The  change  in  the  narrative  of  the  disposition  can  have 
no  sort  of  effect  in  cancelling  the  disposition  in  favour  of  the  pursuer.  If  James  Balvaird 
had  intended  to  cancel  it,  and  had  thought  he  had  a  right  to  do  this,  he  would  have 
done  it  by  actually  destroying  tiie  deed  itself.  He  merely  made  a  small  alteration  in  the 
narrative,  from  the  useless  idea  of  shewing  that  he  had  himself  paid  the  price.  When 
he  did  this,  he  left  the  deed  unaltered  in  favour  of  the  pursuer ;  and  there  was  no  title 
created  by  which  the  fee  could  be  held  to  be  in  James  Balvaird  himself.  It  was  not 
in  Mr.  Balvaird's  power  to  affect  the  right  of  the  pursuer  by  any  subsequent  deed  of  settle- 
ment ;  for  he  had  himself  no  sort  of  title  to  the  houses,  either  feudal  or  personal  He 
had  paid  the  price ;  but  he  had  taken  the  conveyance  in  favour  of  another  person,  in 
whom  the  direct  title  stood.  The  only  [222]  mpde  in  which  he  could  by  possibility 
have  acquired  right  to  dispone  these  houses,  was  by  obtaining  a  new  conveyance  from 
the  original  proprietor.     As  the  case  stood,  he  had  really  no  title  at  all. 

FUaded  for  the  defender. — That  had  Mr.  Balvaird  intended  to  make  over  the  pro* 
perty  in  favour  of  the  pursuer,  he  would  have  delivered  over  to  him  the  disposition 
which  he  had  acquired  from  Mr.  Gilmour.    A  right  undoubtedly  was  created  by  the 
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disposition  in  favour  of  the  pursuer ;  but  it  was  a  defeasible  right,  which  it  was  in  the 
power  of  Mr.  Balvaird  to  alter  at  pleasure.  Neither  the  cases  of  Hamilton,  nor  that  of 
Turner,  can  have  the  least  tendency  to  support  the  proposition  maintained  by  the 
pursuer.  With  regard  to  the  alteration  in  the  narrative,  it  ascertains  the  fact,  that  the 
subjects  were  purchased  with  the  money  of  the  late  Mr.  Balvaird.  And,  therefore,  any 
right  vested  in  the  pursuer  was  purely  gratuitous.  The  disposition  was  undelivered ; 
and  the  right  purchased  with  Mr.  Balvaird's  money.  The  disposal  of  the  subjects  was 
still  in  his  power ;  and  consequently  the  settlement  in  favour  of  the  defender  must  take 
effect.  Dictionary f  vol.  ii.  p.  148.  Stair,  22d  December  1674,  Marquis  of  Douglas 
against  Somerville.  Stairy  5th  July  1677,  King's  Advocate  against  Forbe&  Stair j 
15th  January  1662,  Grant  against  Grant  Hume,  6th  July  1717,  Ross  against  Bain  of 
Tulloch. 

Lord  Hermand  said, — That  as  the  deed  was  not  delivered,  he  was  clearly  of  opinion 
that  James  Balvaird  retained  full  power  over  it ;  and  consequently  that  the  provision  in 
favour  of  the  defender  must  take  effect. 

Lord  Balmuto  expressed  a  similar  opinion. 

Lord  Balgray  said, — I  have  taken  a  different  view  of  the  case.  This  appears  to  be 
a  pure  question  of  law,  whether  the  disposition  upon  which  George  Balvaird  founds 
his  claim  is  effectual.  It  appears  to  me  to  be  good  ex  facie ;  for  although  there  is  an 
alteration  in  the  narrative  from  George  to  James,  all  the  essential  parts  of  the  disposi- 
tion are  entire.  All  the  obligations  upon  the  granter,  and  all  the  rights  conveyed  to 
the  grantee,  remain  untouched  and  entire.  The  deed  was  foand  in  the  repositories  of 
James  Balvaird ;  and  it  appears  to  me  that,  according  to  every  principle  of  law,  a  deed 
which  is  duly  executed,  and  to  which  there  is  no  intrinsic  objection,  when  found  in  the 
possession  of  a  third  person,  does  create  a  right  in  the  grantee.  There  is  no  extrinsic 
objection  to  the  deed.  It  is  not  averred  that  any  fraudulent  or  improper  means  were 
used  to  prevail  on  James  Balvaird  to  purchase  this  disposition  in  favour  of  the  pursuer. 
It  was  clearly  his  intention,  at  the  time  he  made  the  purchase,  to  vest  the  property  in 
the  person  of  the  pursuer.  There  was  no  reservation  of  any  kind  expressed  in  the  dis- 
position. He  had  a  power  to  alter  de  facto,  but  not  in  my  opinion  de  [223]  jure, 
James  Balvaird  might  have  burned  the  disposition,  and  have  obtained  a  new  one  from 
Gilmour ;  but  as  he  did  not  do  so,  the  disposition  is  to  be  considered  as  a  delivered 
evident,  which  conveys  an  heritable  right  to  George  Balvaird.  There  was  no  obligation 
on  James  Balvaird  to  provide  for  the  pursuer.  But  I  apprehend  the  donation  was  com- 
plete when  the  titles  were  made  out  in  favour  of  George.  There  may  be  personal  claims 
competent  to  the  representatives  of  James  Balvaird  against  the  pursuer,  but  in  my 
opinion  his  heritable  right  is  complete.  It  is  impossible  to  hold  that  old  Balvaird  had 
the  power  of  disposing  of  these  subjects,  because  there  was  no  feudal  title  in  him.  It 
has  never  yet  been  known,  that  a  person  having  neither  a  personal  nor  heritable  right 
to  property,  could  make  it  the  subject  of  conveyance. 

The  Lord  President  said, — This  is  a  question  of  declarator,  to  shew  that  George 
Balvaird  is  truly  the  proprietor  of  the  subjects  in  question,  and  not  merely  the  feudal 
holder.  I  do  not  look  upon  this  disposition  as  a  deed  by  Gilmour.  If  the  pursuer  had 
taken  infef tment  upon  it,  there  might  have  been  more  difficulty ;  but  as  he  has  not, 
and  as  the  price  was  confessedly  paid  by  James  Balvaird,  I  do  not  think  the  right  was 
ever  conveyed  to  the  pursuer.  He  appears  here  in  petitorio ;  and  I  do  not  think  that 
we  can  declare  a  right  which  never  W£is  truly  vested  in  him.  The  substantial  property 
remained  in  the  person  of  James  Balvaird,  and  we  cannot  dispose  of  it  otherwise  than 
he  has  done.  The  defender  may  experience  difficulties  in  making  up  her  title,  but 
with  these  we  have  no  concern.  I  do  not  regard  the  question  as  one  of  a  feudal  nature. 
It  is  simply  a  declarator  of  the  right  of  property. 

The  Court  accordingly  assoilzied  the  defender  from  the  conclusions  of  the  action. 
A  reclaiming  petition  was  refused,  upon  answers;  and  their  Lordships  adhered. 

[Of.  QUpin  V.  MaHin,  7  M.  809,  811.] 


tCm$,nJLY.      IKGOR.    OF  FLESHERS   of  DUMFRIES,   &c.  V.    t&AKKIlfE.        81 


No.  78.  F.C.  N.S.  V.  224.     10  Dec.  1816.     2nd  Div. 

The  Deacon,  Box-Master,  and  Masters  of  the  Incorporation  of  Fleshers  of 
Dumfries,  for  the  Incorporation,  and  for  themselves  and  Others,  as  indi- 
vidual Members  of  the  Incorporation,  Pursuers. — Cranstoun  and  Clephcme. 

Adam  Sankine,  Defender. — MoncreiffaTtd  Clerk. 

Reparaium — Process, — It  is  not  competent  for  a  number  of  pursuers  to  bring  an  action 
of  damages  for  their  respective  rights  and  interests. 

An  action  of  damages  was  brought  by  the  pursuers,  for  the  incorporation  of  fleshers 
of  Dumfries,  and  for  themselves  as  individual  members,  for  certain  slanderous  expres- 
sions said  to  have  been  used  by  the  defender,  one  of  the  magistrates  of  Dumfries,  "  that 
the  town  of  Dumfries  has  been  swindled  out  of  their  rents  or  dues  from  the  flesh- 
market." 

[225]  Lord  Pitmilly,  Ordinary,  pronounced  this  interlocutor  (lOth  March  1815), 
*'ln  respect  it  appears,  from  the  statement  in  the  pursuers'  summons,  and  their  explana- 
tion of  it  at  the  bar,  that  the  defamatory  expressions  libelled,  if  made  use  of  by  the 
defender,  must  have  been  directed,  not  against  the  incorporation  of  butchers  of  Dumfries 
as  a  corporate  body,  but  against  individuals  belonging  to  that  incorporation ;  finds  that 
then  are  no  grounds  for  the  present  action  of  damages  against  the  defender  at  the  in- 
stance of  the  said  corporation ;  and  finds,  that  if  the  individual  members  of  the  incor- 
poration, whose  names  appear  as  pursuers  in  the  libel,  intend  to  sue  for  damages  as  due 
to  each  of  them  individuidly,  it  is  not  competent  for  them  to  join  together  as  pursuers 
in  one  sommons,  concluding  that  the  defender  should  be  ordained  to  pay  a  certain  sum 
of  damages  among  them  to  the  pursuers  for  their  respective  rights  and  interests.  There- 
fore, dismisses  the  action  as  incompetent  at  the  instance  of  the  individual  pursuers,  and 
decerns ;  reserviog  to  each  of  them  to  insist  in  any  competent  action  they  may  be  advised 
to  bring,  and  to  the  defender  his  defences  as  accords." 

Upon  a  petition  for  the  pursuers,  followed  with  answers,  the  Court  were  of  opinion 
that,  granting  that  a  corporation  could  sue  in  its  own  name  for  damages,  the  expressions 
libelled  were  directed  not  against  ihe  corporation,  but  against  the  individual  members. 
Upon  the  competency  of  the  individual  members  pursuing  jointly  for  damages  for  their 
nspective  interests. 

The  pursuers  pleaded. — ^The  only  ground  on  which  an  action  at  the  instance  of  a 
number  of  individuals  is  incompetent  against  one  defender,  is,  that  the  interest  of  these 
persons  may  be  different  But  a  set  of  men  who  are  defamed  by  one  person,  upon  one 
and  the  same  occasion,  and  by  the  same  slanderous  expressions,  have  no  separate  interests, 
10  as  to  prevent  them  seeking  redress  in  the  same  collective  way  in  which  they  were 
defamed.  Preses  and  Society  of  Solicitors  against  Robertson,  16th  November  1781 ; 
Cook  and  another  against  Bachelor,  24th  May  1802,  Bos.  and  Pull,  Reports^  KUk.  p. 
334,  V.  Process. 

The  defender  pleaded, — ^There  is  do  definite  allegation  in  the  summons  of  an  injury 
to  the  individuals.  It  is  libelled  alternatively  that  an  injury  was  done  either  to  the 
corporation  or  to  the  individuals  named.  This  is  entirely  different  from  any  question  as 
to  the  relevancy  of  an  action  of  damages  founded  on  words  not  applied  individuoLly^  but 
generaUy,  to  a  large  body  of  men.  In  all  other  cases  of  this  nature,  the  actions  have 
been  brought  by  individuals,  each  for  his  own  separate  interests.  In  the  situation  of  the 
defender,  the  Veritas  convicii  might  be  pleaded  as  a  justification  against  one  of  the 
ponoers ;  and  if  it  was  proved  against  one  of  them,  the  action  could  not  be  sustained 
at  all ;  and  various  other  defences  might  apply  to  some  of  them,  and  not  to  the  rest. 
In  l/OSl  the  cases  quoted  by  the  pursuers,  the  defamation  was  directed  against  the 
oorporation  or  company,  as  a  corporate  body,  and  against  the  individuals  as  members  of 
that  corporation. 

The  Court  (10th  December  1816)  adhered. 
[Of.  Lawsan  v.  LeitJi,  ^c.  Packet  Co,,  13  D.  179 ;  Dvke  of  Bucdeuch  v.  CouHin,  2  M.  655.] 
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No.  81.         F.C.  N.S.  V.  234.     13  Dec  1816.     2nd  Div.— Lord  PitmiUy. 

Mrs.  Elizabeth  Lillie  and  Husband  v.  William  Macdonald  of  St.  Mcurtin's, 

Esquire,  Advocate. 

Reparation — Presumption, — A  bond  and  assignation  having  been  granted  to  a  party, 
it  was  found  that  his  agents  being  unable  to  prove  that  he  had  duly  intimated  the  assig- 
nation, was  liable  for  the  amount,  although  the  assignation  was  made  twenty-five  years 
before  action  was  raised  against  the  agent,  and  although  it  appeared  that  the  debt  assigned 
was  compensated  ait  the  time  of  the  assignation. 

[A  fuller  report  will  be  found  on  appeal,  1  Bligh  315 ;  3  S.R.R.  (H.L.)  457.] 


No.  88.         F.C.  N.S.  V.  253.     21  Jan.  1817.     2nd  Div.— Lord  Pitmilly. 

Strachan,  Pursuer. — Olerk,  Cranstoun,  et  iZ.  BelL 

Knox  and  Company's  Trustee,  Defender. — 0.  J,  Bell,  Jeffrey,  et  Alison. 

Sale — Delivery — Stoppage  in  transitu. — Found,  that  when  goods  imported  have  been, 
lodged  by  the  purchaser  in  a  bonded  warehouse,  under  43  Geo.  III.  c.  132,  actual 
delivery  has  taken  place,  so  as  to  divest  the  seller  of  his  right  of  stoppage  in  iransUu^ 
upon  the  bankruptcy  of  the  purchaser. 

Knox  and  Company,  wine-merchants  in  Aberdeen,  ordered  from  Strachan,  a  wine- 
merchant  in  London,  a  certain  number  of  casks  of  port  wine.  The  wine  was  accordingly 
shipped  for  [264]  them  by  Strachan's  agent  at  Oporto.  When  it  arrived  at  Aberdeen, 
it  was  bonded  for  the  duties  under  the  Act  43  Geo.  IIL  c  132,  not  indeed  in  the  name 
of  Knox  and  Company,  but  (which  the  Court  held  to  have  the  same  effect)  in  the  name 
of  a  third  party,  for  their  behoof.  Before  the  price  of  the  wine  was  paid,  and  while  it 
lay  in  the  bonded  warehouse,  Elnox  and  Company  became  bankrupt,  and  their  estate 
was  sequestrated.  Strachan  applied  to  the  Sheriff  of  Aberdeenshire  to  have  the  wine 
restored  to  him  as  still  in  transitu ;  but  the  Sheriff  refused  the  application.  Strachan 
presented  a  bill  of  advocation  of  the  Sheriff's  judgment,  which  was  passed ;  and  the 
Lord  Ordinary  reported  the  case  to  the  Court  upon  informations. 

Pleaded  for  Strachan^ — It  is  now  settled  law,  that  after  constructive  delivery,  and 
before  real  delivery,  if  the  purchaser  of  goods  become  bankrupt,  without  having  paid 
the  price,  the  seller  may  stop  them  as  still  in  transitu. 

The  specialty  in  this  case  arises  from  the  bonding  system.  Before  the  introduction 
of  that  system,  goods  were  not  allowed  to  be  imported  till  the  duty  was  paid,  or 
sufficiently  secured;  otherwise,  they  were  seized  by  the  revenue  officers,  and  imme- 
diately sold  for  payment  of  the  duties,  and  the  balance  of  the  price  forfeited  to  the  Crown. 
By  26  G«o.  III.  c.  59,  in  order  to  afford  some  relief  to  the  merchants,  if  the  goods  were 
not  duly  entered  within  twenty  days  after  the  time  specified  by  law,  the  revenue  officers 
were  directed  to  seize  the  goods,  and  to  carry  them  to  the  King's  warehouse,  where  they 
should  lie  for  three  months,  and  then  be  sold  for  payment  of  the  duties,  if  the  owner 
failed  to  pay  them  in  the  meantime,  and  the  balance  to  be  paid  to  the  owner.  By  the 
present  bonding  Act,  43  Geo.  III.  c.  132,  the  importer  is  allowed  to  deposit  the  goods 
in  a  warehouse  provided  by  himself,  if  approved  of  by  the  revenue  officers ;  the  period  for 
paying  the  duties  is  extended  to  fifteen  months ;  and  the  importer  is  allowed  access  to  his 
goods  at  all  times,  for  the  purposes  of  sale,  or  otherwise ;  but  a  bond  must  be  granted 
for  payment  of  the  duties ;  the  goods  are  secured  under  two  locks,  the  key  of  one  of 
which  is  kept  by  the  revenue  officers  \  the  goods  cannot  be  removed  till  the  duties  are 
paid ;  and,  if  these  duties  are  not  paid  at  or  before  the  end  of  the  fifteen  months,  the 
goods  may  be  sold  by  the  revenue  officers  for  payment  of  them,  and  the  surplus  of  the 
price  given  to  the  owners.  Under  these  statutes,  therefore,  the  importer  does  not  become 
owner  till  the  duty  is  paid.  It  has  accordingly  been  found  in  England,  that  the  right 
of  stoppage  in  transitu  is  not  barred  by  goods  being  bonded  under  26  Geo.  IIL  c  59 ; 
Northey  and  Lewes,  assignees  of  Ley  land  and  Cragg,  against  Field,  Espinasse^  p.  613 ; 
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Nix  against  Olive,  Abbofa  Law  of  Skipping,  p.  377-8.  Mr.  Bell,  indeed,  in  his  Com- 
mentaries, third  edition,  p.  67,  says,  that  there  is  a  difference  in  this  respect  between  26 
Geo.  III.  and  43  Geo.  III.  the  warehouse  under  the  former  Act  being  the  King's,  and 
mider  the  latter  being  the  importer's.  But  there  is  no  English  reported  case  finding 
[265]  so ;  and  the  English  writers,  since  the  passing  of  the  43  Geo.  III.  lay  the  law 
down  in  the  same  manner  as  formerly ;  Abbofs  Law  of  Shipping,  edition  1812,  p.  388  ; 
Lawes  on  eharter  parties,  1813,  p.  540  ;  Whitaker  on  Liens  and  Stoppage  in  transitu,  p. 
166  'y  Boss  on  the  law  of  venders  and  purchasers.  And  there  is  no  solid  difference 
between  the  two  Acts,  as  under  both  of  them  the  goods  might  be  sold  by  the  revenue 
officers  for  payment  of  the  duties  at  the  expiry  of  the  prescribed  period  \  under  both  of 
them,  the  proprietor  or  purchaser  could  not  get  possession  of  the  goods  till  the  duties 
were  paid ;  and  under  both  of  them  the  proprietor  might  sell  under  the  burden  of  the 
duties.  There  are  some  Scotch  authorities,  not  quite  in  point,  but  analogous ;  BelVs 
Commentaries,  third  edition,  p.  88,  106,  110,  119,  121,  and  cases  there  cited;  Auld 
against  Hall  and  Company,  12th  June  1811.  The  case  of  Auchie,  Ure,  and  Company, 
cited  by  the  trustee,  does  not  apply ;  for  the  finding  of  the  House  of  Lords  was  not  a 
decision  of  the  general  point,  but  rested  upon  "  the  circumstances  of  the  case ; "  and  the 
fiist  purchaser  has  given  to  the  second  purchaser  all  the  possession  which  he  himself  had, 
which  has  not  been  done  here ;  and  there  was  in  that  case  a  partial  delivery  of  the  goods. 

Pleaded  for  Knox  and  Gompanxfs  trustee, — Delivery  into  a  bonded  warehouse,  under 
43  George  IIL  c.  132,  is  actual  delivery.  The  indications  of  actual  delivery  are,  the 
goods  having  come  to  the  termination  of  their  journey,  and  being  lodged  where  they  are 
to  lemain,  and  are  to  be  shewn  and  sold  as  the  stock  of  the  vendee, — the  vendee  having 
got  the  exclusive  command  of  them, — ^and  the  goods  being  mingled  with  his  stock,  so 
as  to  make  third  parties  believe  them  to  be  his  property.  And  all  these  indications 
occur  in  the  case  of  goods  so  bonded.  The  two  English  cases  cited  by  Strachan  were 
decided  under  the  old  bonding  Act^  26  George  III.  which  is  quite  different  from  the 
present  bonding  Act,  43  George  III.  c.  132, — the  former  being  a  forfeiting  Act^  authoriz- 
ing the  revenue  officers  to  seize  the  goods,  and  to  carry  them  to  the  King's  warehouse, 
and,  after  a  short  time,  to  sell  them,  in  order  to  get  immediate  payment  of  the  duties ; 
the  latter  giving  to  the  importer  the  privilege  of  lodging  the  goods  in  a  warehouse 
provided  by  himself,  to  have  access  to  them  at  all  times,  and  to  dispose  of  them  at 
pleasure,  under  certain  precautions  for  the  ultimate  payment  of  the  duties;  BeU^s 
Commentaries,  third  edition,  vol.  i.  p.  68.  Upon  the  principle  now  contended  for,  it 
has  been  found  that  a  first  consiguee  selling  bonded  goods  to  a  second  party,  ^ves  such 
real  delivery  by  intimation  of  the  sale  to  the  keeper  of  the  bonded  warehouse,  as  to 
divest  the  consigner  of  his  right  of  stoppage  in  transitu ;  Mathie's  Trustee  v.  Auchie, 
Ure,  and  Company,  23d  November  1804,  as  decided  in  the  House  of  Lords,  16th  March 
1810.  The  case,  Auld  v.  Hall  and  Company,  cited  by  Strachan,  does  not  apply,  the 
sale  by  the  first  purchaser  in  that  case  not  having  been  intimated  at  the  bonded  cellar. 

£1^6]  The  Court  (with  the  exception  of  one  Judge,  who  had  some  doubts  from  the 
silence  of  the  later  English  writers  upon  the  subject)  recognized  the  distinction  between 
the  two  bonding  Acts ;  observing,  that,  under  the  Act  26th  G«orge  III.  c.  59,  the  lodg- 
ing the  goods  in  the  warehouse  was  the  act  of  the  revenue  officer  before  they  came  into 
the  possession  of  the  owner, — that  the  warehouse  was  the  King's, — that,  while  the 
goods  lay  there,  the  owner  had  no  control  over  them, — and  that  they  were  in  custodia 
legis;  but  that,  under  43  George  III.  c.  132,  the  lodging  of  the  goods  was  the  voluntary 
act  of  the  owner  after  they  had  come  to  their  ultimate  destination,  so  that  he  could 
exercise  this  act  of  ownership  over  them, — that  the  warehouse  was  provided  by 
himself, — that  he  had  access  to  them  at  all  times,  might  give  samples  of  them,  and 
might  sell  them  piecemeal, — and  that  he  was,  therefore,  properly  the  custodier  of  them, 
under  the  restraint  that  they  could  not  be  removed  without  paying  the  duties. 

The  Court,  therefore,  gave  judgment  for  the  trustee,  with  expences. 

A  reclaiming  petition,  offering  to  prove  that  the  custom  of  merchants  did  not 
acknowledge  the  distinction  between  the  two  bonding  Acts,  was  refused,  without 
answers.  It  was  also  pleaded  for  the  trustee,  that  Knox  and  Company  had  got  real 
possession  of  the  wine  upon  the  quay  before  it  was  bonded ;  but  though  one  or  two  of 
the  Judges  alluded  to  this,  and  seemed  to  be  of  opinion  that  it  was  proved,  the  decision 
rested  upon  the  point  reported. 
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No.  90.  F.C.  N.S.  V.  268.     31  Jan.  1817.     let  Div.— Loid  Alloway. 

Wilson  and  Company,  Pursuers.— JJope. 

Snody,  Defender. — Skene. 

Messenger, — ^A  messenger  entrusted  with  the  execution  of  diligence,  found  not  entitled 
to  exercise  discretion,  but  bound  to  obey  strictly  the  instructions  of  his  employer. 

The  agent  for  Hugh  Wilson  and  Company  wrote  Mr.  Snody,  writer  and  messenger 
in  Thurso,  as  follows : — ^^  JEdinburgh,  27th  July  1815. — Dear  Sir,  inclosed  is  caption  at 
the  instance  of  Hugh  Wilson  and  Company,  of  this  city,  verstis  James  Monro,  grocer  in 
your  place,  which  please  put  in  immediate  execution,  unless  the  money  is  remitted  at 
your  sight.  Should  Mr.  Monro  be  inclined  to  remit  the  expences  also,  a  note  of  them 
is  subjoined.  I  am,"  &c.  The  letter  was  directed,  "Mr.  Morison  Snody,  writer, 
Thurso."  The  letter  arrived  in  the  afternoon  of  the  2d  of  August ;  and,  on  making 
inquiry  for  Mr.  Monro,  Snody  found  that  he  was  out  of  town.  Monro  did  not  return 
till  Saturday  the  5th,  when  Snody  sent  his  clerk  to  him,  with  a  state  of  the  debt  and 
expences,  for  payment.  Monro  requested  and  obtained  delay  for  that  day,  with  the 
view,  as  he  alleged,  of  procuring  the  assistance  of  his  friends;  but  not  being  able  to 
pay,  the  caption  was,  upon  Monday  morning  the  7th,  put  into  execution.  Monro  was 
detained  in  close  custody  in  the  [269]  messenger's  dwelling-house  in  Thurso,  until  the 
forenoon  of  the  9th  of  August,  when  he  was  carried  to  Wick,  and  incarcerated  in  the 
tolbooth  there  upon  the  morning  of  the  10th.  Monro's  affairs  proved  to  be  desperate ; 
and  Wilson  and  Company  raised  an  action  against  Snody  for  the  amount  of  the  debt 
The  Lord  Ordinary  found  the  defender  liable. 

Snody  petitioned,  and  argued^  There  is  a  marked  distinction  'between  a  messenger 
acting  as  the  mere  instrument  of  law,  and  holding  discretionary  power.  In  the  former 
situation,  his  obedience  to  instructions  must  be  peremptory  and  inflexible.  In  the 
latter,  he,  without  fundamentally  passing  from  his  orders,  may  act  with  prudence,  and 
regard  to  the  interest  of  his  employers.  This  has  led  to  the  conjunction  of  the  two 
professions  of  messenger  and  agent, — from  which  the  most  beneficial  consequences  haye 
resulted.  The  just  principle  for  subjecting  a  messenger  is  on  account  of  failure  in  the 
execution  of  the  diligence.  But  where  discretionary  power  is  given,  the  defender  knows 
of  no  instance  in  which  a  messenger,  acting  optima  fide,  has  been  found  liable.  In  the 
present  instance,  there  evidently  was  a  discretionary  power  vested  in  the  defender. 
The  letter  was  directed  to  him  in  his  capacity  of  writer,  and  he  is  distincly  authorised 
to  stay  execution,  if  the  money  is  remitted  at  sight.  Under  these  powers,  he  acted  for 
the  best ;  and,  with  the  view  to  the  real  advantage  of  his  employer,  took  the  only  means 
by  which  it  was  possible  to  have  a  chance  of  recovering  the  debt.  In  all  the  reported 
cases  upon  this  subject,  there  was  a  gross  and  wilful  neglect  of  positive,  repeated,  and 
peremptory  orders. 

Answered. — ^The  defender  was  instructed  to  put  the  caption  into  immediate 
execution,  unless  the  money  was  remitted  at  sight.  This  order  was  imperative, 
unqualified,  and  totally  exclusive  of  discretionary  powers.  A  messenger  is  not  entitled 
to  receive  the  money  from  the  debtor ;  and,  therefore,  the  letter  of  instructions  was  so 
expressed  as  to  save  Monro  from  incarceration,  in  the  event  of  his  being  able  to  make 
an  immediate  remittance.  But  no  discretion  was  thereby  given  to  the  messenger  to 
allow  delay  for  that  purpose.  But  the  most  undue  and  culpable  delay  did  take  place. 
As  to  the  liabiltty  of  a  messenger  in  such  circumstances,  the  law  is  clear  and  indisput- 
able. It  prescribes  to  messengers  the  most  scrupulous  obedience  to  orders,  as  the 
inflexible  rule  which  they  must  always  keep  in  view ;  and,  in  the  event  of  deviation 
from  instructions,  they  and  their  cautioners  must  be  liable  for  the  whole  debt,  without 
any  regard  to  what  might  or  might  not  have  been  the  effect  of  incarceration. — ^Atkinson 
against  M'Yean,  3d  December  1756;  Gilchrist  against  Sutherland,  19th  July  1776; 
Act  of  Sederunt,  16th  January  1789;  Miller,  10th  July  1810;  Chatto  and  Company 
against  Marshall,  17th  January  1811 ;  see  also  the  case  analogous  in  principle.  Bell 
against  Magistrates  of  Lochmaben,  13th  June  1781.  The  creditor  is  not  even  bound 
to  prove  the  amount  of  damage  he  has  sustained  in  consequence  of  the  non-incarceration. 
Of  [270]  that  the  debt  is  held  to  be  the  measure.     There  is  nothing  in  the  present 
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why  the  Court  ebould  not  mark  in  the  etrongest  manner  their  determination  to  enforce 
the  salutary  rale  of  law,  exacting  from  messengers  the  most  strict  and  nndeviating 
obedience  to  the  infltmctions  received. 

On  the  petition  being  moved,  one  of  the  Judges  thought  that  the  terms  of  the  letter 
were  such,  as  might  have  deceived  the  messenger  into  the  belief  that  he  had  a 
discretionary  power  of  giving  delay,  witb  the  view  of  enabling  the  debtor  to  raise  money 
to  pay  the  debt.     But  upon  advising  the  petition,  with  answers,  the  Court  adhered. 


No.  91.  F.C.  N.S.  V.  270.     1  Feb.  1817.     1st  Div. 

Patbrson,  Pursuer. — Cvmrvghame  et  CoclAfwrn. 

Stow,  &c.,  Defenders. — Forsyth  et  Jeffrey. 

Proeen — Jury  Court, — It  is  not  a  sufficient  ground  for  granting  a  new  trial  in  the  Jury 
Court,  that  the  unsuccessful  parties  offer  to  bring  forward  evidence  which  was 
within  their  reach  previous  to  the  former  trial 

In  this  case,  a  motion  was  made  by  the  defenders  for  a  new  trial,  on  the  alleged 
ground  of  res  noviter  ventens  ad  notitiam,  Tbey  were  required  to  condescend  on  the 
nature  of  the  new  evidence  to  be  adduced ;  and  they  stated  (the  case  having  been  a 
reduction  on  the  head  of  death-bed),  that  since  the  trial  they  had  ascertained  the 
opinions  of  various  medical  men  who  had  attended  the  deceased,  but  who  were  not 
examined ;  and  they  wished  still  to  bring  forward  their  evidence. 

Lord  BdLgray  said, — ^That  he  did  not  consider  this  a  sufficient  ground  for  a  new 
trial.  The  evidence  now  offered  ought  to  have  been  known  to  the  defenders  before  the 
lasttriaL 

[271]  The  Lord  President  said, — That  it  must  be  understood  that  evidence  ought  to 
be  fully  brought  before  the  jury  at  once.  If  the  Court  were  to  open  up  verdicts  upon 
such  grounds  as  those  now  stated,  the  establishment  of  the  Jury  Court  would  be 
injurious  rather  than  beneficial  to  the  country.  Cases  ought  to  be  fully  prepared 
before  they  are  brought  before  the  jury ;  and  imperfect  arrangements  cannot  be  held  by 
the  Court  as  sufficient  ground  for  granting  a  new  trial. 

The  other  Judges  concurred ;  and  on  these  grounds  a  new  trial  was  refused. 


No.  92.         F.C.  N.S.  V.  271.     1  Feb.  1817.     2nd  Div.— Lord  Pitmilly. 

John  Campbicll,  Tertms,  W.S.,  Pursuer. — SoUcUor-Ghneral, 

Andrew  Smith,  W.S.,  Defender. — Forsyth  et  More. 

Hypothec — Found  a  writer's  account,  which  was  secured  by  a  hypothec  upon  the  title- 
deeds  of  his  client's  estate,  preferable  to  an  heritable  debt  due  by  the  client,  though 
the  heritable  security  was  completed  by  infeftment  before  the  writer's  account  was 
incurred. 

Mr.  Campbell  had  obtained  an  heritable  bond  from  Mr.  Bobertson,  who  was  his 
debtor  which  was  duly  completed  by  infeftment.  Subsequently  to  this,  Mr.  Eobertson 
ineuired  an  account  to  Mr.  Smith  for  law  business ;  and  the  title-deeds  of  the  property 
over  which  Mr.  Campbell  held  the  heritable  bond,  were  in  the  hands  of  Mr.  Smith. 
Mr.  Bobertson's  estate  having  been  sold  by  an  heritable  creditor,  whose  security  (which 
mts  prior  to  Mr.  Campbell's)  empowered  him  to  sell  the  lands,  a  competition  occurred, 
in  a  multiplepoinding  brought  by  the  purchaser,  between  Mr.  Campbell,  resting  upon 
Us  heritable  bond,  and  Mr.  Smith,  resting  upon  his  hypothec,  which  the  Lord  Ordinary 
reported  upon  minutes,  "in  respect  of  the  decision  of  9th  August  1781,  ranking  of 
Provenhall's  creditors ; "  and  subjoined  to  the  interlocutor  the  following  note :  *'  Had 
it  not  been  for  the  reported  case  referred  to  in  the  interlocutor,  the  Lord  Ordinary 
would  have  granted  diligence  for  recovering  [272]  the  title-deeds,  at  Mr.  Campbell's 
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instance,  in  respect  that  Mr.  Campbell's  real  right  to  the  lands  was  completed,  and  his 
right  to  the  title^leeds  was  created,  long  before  the  date  of  the  first  article  in  Mr. 
Smith's  account,  the  legal  consequence  of  which  appears  to  the  Lord  Ordinary  to  be, 
that  Mr.  Smith,  at  the  time  when  the  account  was  contracted,  held  possession  of  the 
titles  for  Mr.  Campbell's  behoof,  as  well  as  for  his  client,  Mr.  Bobertson,  and  has  no 
right  to  retain  them  as  hypothecated  for  Mr.  Eobertson's  account,  when  they  are 
demanded  by  Mr.  Campbell,  whose  right  was  constituted  before  the  account  existed. 
The  fact  as  to  the  time  Mr.  Smith  got  possession  of  the  whole  of  the  title-deeds  is  not 
distinctly  proved;  but  farther  inquiry  into  the  matter  does  not  appear  to  the  Lord 
Ordinary  to  be  necessary." 

The  argument  of  the  parties  was  substantially  the  same  as  in  the  case  of  the  ranking 
of  Hamilton  of  Provenhairs  creditors,  9th  August  1781,  with  the  addition  of  the  following 
references, — Ay  ton  v.  Colville,  23d  November  1705,  Diet,  i.  419;  Earl  of  Sutherland  ». 
Coupar,  31st  January  1738,  Did,  i.  419;  Sir  Eobert  Stewart  and  others,  29th  January 
1742,  Kilk.  Hypothec,  No.  2;  Findlay  v,  Syme,  23d  January  1773;  the  case  of 
Provenhall;  creditors  of  Newlands  v.  Mackenzie,  9th  February  1793;  Hotchkis  v. 
Thomson,  16th  January  1794 ;  Beirs  Commentaries^  p.  485. 

The  Court  unanimously  followed  the  precedent  established  in  the  case  of  Proven- 
hall, — observing,  that  that  case  was  well  decided;  and  sustained  Mr.  Smith's  claim, 
with  ezpences. 


No.  95.     F.C.  N.S.  V.  280.     11  Feb.  1817.     2nd  Div.— Lord  Bannatyne. 

John  and  Thomas  Gillespib,  Pursuers. — Jejfrey,  Cuninghanie, 

Grizbl  Gillespie  and  Othera,  Defenders. — Clerk,  Skene^  Buchanan. 

Writ — Testament, — Circumstances  in  which  the  Court  reduced  a  will,  executed  by  a 
person  deprived,  by  palsy,  of  the  use  of  one  side,  and  almost  entirely  of  speech. 

Thomas  Gillespie,  senior,  was  an  extensive  sheep  farmer  in  DumfriesHshire,  where  he 
possessed  two  large  farms  for  sheep  pasture.  Having  become  embarrassed  in  his  circum- 
stances, he  gave  up  one  of  those  farms  in  the  year  1782,  and  the  other  at  Whitsunday 
1783 ;  and  his  sons  John  and  Thomas  became  bound  for  his  debts.  In  the  prospect  of 
leaving  those  farms,  he  had  entered  into  missives,  along  with  another  sheep  farmer,  for 
taking  extensive  sheep  farms  in  the  north  of  Scotland ;  and  he  accordingly  sent  a  con- 
siderable number  of  sheep  to  those  farms  ;  and  his  son  Thomas  took  charge  of  his  share 
of  them.  But  it  came  afterwards  to  be  disputed  among  the  parties,  what  were  the 
respective  interests  of  the  father  and  the  son  in  those  farms.  At  Whitsunday  1783, 
when  Gillespie  left  his  Dumfries-shire  farm,  he  retired  to  a  small  pendicle  in  the  neigh- 
bourhood, consisting  of  a  house  and  two  cows'  grass.  While  living  there,  he  was,  in 
summer  1784,  struck  with  the  palsy,  which  deprived  him  of  the  use  of  his  right  side, 
and  almost  entirely  of  his  speech.  In  1787,  his  son  John  took  a  lease  of  a  farm  in 
Dumfries-shire,  called  Woodfoot,  and  took  up  his  residence  there,  and  got  his  father 
conveyed  to  it,  where,  along  with  some  of  John's  younger  brothers  and  sisters,  he 
resided  till  October  1794,  when  he  died,  without  having  at  all  recovered  from  the  sttoke 
of  the  palsy,  and  without  having  had  a  second  attack.  Some  time  after  his  death  (it 
did  not  appear  how  long),  some  of  his  younger  children  produced  a  settlement,  bearing 
to  have  been  executed  by  him  on  3d  September  1792.  The  substance  of  the  settlement 
was,  that  he  appointed  his  wife  and  bis  second  son,  George,  his  sole  executors  and 
intromitters  with  his  whole  stock  upon  his  northern  sheep  farms,  as  possessed  for  his 
behoof  by  his  third  son,  Thomas,  with  all  the  furniture,  goods,  &c.  belonging  to  him  at 
his  death,  in  respect  of  the  northern  farms,  and  of  the  possession  of  Woodfoot,  where  he 
then  resided ;  that  he  conveyed  to  his  executors  his  share  of  the  lease  of  his  northern 
farms ;  that,  after  paying  [281]  his  debts,  the  executors  should  divide  the  proceeds  of 
the  subjects  conveyed  among  his  widow,  sons,  and  daughters,  giving  the  widow  and  sons 
fifteen  per  cent,  more  than  the  daughters ;  that,  although  he  understood  the  half  of  the 
lease  of  the  northern  farms  to  be  his,  yet,  as  his  son  Thomas  had  always  been  in  the 
management,  and  might  have  subsumed  his  name  to  the  bargain,  and,  if  it  should  be 
found  that  he  had  right  to  it,  that  such  right  should  be  more  than  sufficient  as  his  pro- 
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portion  of  the  testator's  means  and  effects,  and  shonld  exclude  him  from  a  share  of  the 
diyision ;  but  that,  if  he  had  no  preferable  claim  to  the  one-half  of  the  farms  jointly 
with  the  testator,  and  should  not  insist  upon  it,  that  he  should  have  a  preference  of 
L30  annually  out  of  the  profits,  for  his  trouble  in  managing  those  farms ;  that  his 
eldest  son  John  should  receive  an  additional  preference  of  L.40  from  the  profits  of  the 
farms ;  hut  that,  if  Thomas  should  have  a  title  to  the  half  of  the  lease  jointly  with  the 
testator,  John  should  only  receive  a  preference  of  L.20 ;  that,  if  the  proportion  to  which 
bis  widow  should  succeed  should  not  amount  to  L.40  yearly,  she  should  draw  as  much 
from  the  proceeds  of  the  farms  as  would  pay  her  annually  L.40  during  her  life ;  that^  in 
the  case  of  the  death  of  any  of  his  children  without  issue,  their  shares  should  be  divided 
among  the  remaining  children  in  the  above  proportions ;  reserving  his  liferent,  &c. 
The  production  of  this  settlement  gave  rise  to  a  correspondence  between  the  children 
claiming  under  it^  and  the  eldest  son  John,  and  the  third  son  Thomson,  who  possessed 
the  northern  farms.  This  ended  in  an  action  of  accounting  brought  against  «John  and 
Thomas  in  1807.  Li  1811,  after  some  procedure  in  the  accounting,  John  and  Thomas 
brought  an  action  of  reduction  of  the  settlement  against  their  brother  and  sisters,  and 
the  husbands  of  their  sisters,  upon  the  ground  that  the  testator,  at  its  date,  had  not  a 
sound  disposing  mind,  and,  from  the  state  of  his  bodily  organs,  could  not  give  instruc- 
tioDS  to  frame  such  a  deed. 

The  Lord  Ordinary  allowed  a  proof ;  the  leading  features  of  which  appeared  to  be 
the  following.  It  was  proved  that  the  testator  had  been  in  embarrassments  in  1782, 
and  that  his  sons  paid  his  debts.  It  was  proved  that,  before  he  had  the  stroke  of  the 
palsy,  he  had  been  an  active  man ;  but  that,  from  that  time,  he  was  confined  to  the 
house  in  a  state  of  inaction,  except  when  assisted  to  the  door  for  air ; — that  he  had  lost 
the  use  of  his  right  side  and  his  speech,  except  that  he  could  say  ''  Aye  "  for  assent^  and 
could  make  a  sound  like  "  Ho  "  for  dissent,  and  that  he  never  misapplied  these ; — that 
he  did  not  use  writing  to  communicate  his  ideas,  except  upon  one  occasion,  when  he 
Trrote  the  contraction  "  Dr.  "  with  his  left  hand,  wishing  to  see  a  certain  surgeon ; — 
that  he  used  signs  to  communicate  his  ideas ;  and  that  it  was  difficult  to  understand 
these  signs,  particularly  for  those  who  only  saw  him  occasionally ; — that  when  he  wished 
any  thing,  the  ftmaily  guessed  from  his  signs  what  it  might  be ;  when,  if  they  hit  upon 
it,  he  said  "  Aye,"  and,  if  they  were  wrong,  he  said  ''  Ho,"  upon  which  they  continued 
to  put  questions  to  him  un-  [SS2]  -til  they  discovered  what  he  wished ; — that  his  mind 
seemed  sound  and  collected ; — that  he  was  pleased  to  hear  of  country  news,  and  seemed 
to  understand  what  was  said  to  him,  and  expressed  approbation  or  disapprobation ; — 
that  he  had  sometimes  a  book  in  his  hand  for  a  short  time,  but  was  not  in  the  habit  of 
leading ; — and  that  he  continued  in  the  same  palsied  state  till  his  death.  It  was  also 
proved  that  his  son  John  was  the  tenant  at  Woodfoot,  at  which  the  testator  resided. 

The  Lord  Ordinary  reported  the  case  to  the  Court  upon  informations.  Upon 
advising  these,  the  Court,  with  the  consent  of  both  parties,  appointed  the  judicial 
declarations  of  the  defenders  to  be  taken  in  their  own  presence ;  of  which  the  following 
is  an  outline: — As  to  the  testator's  general  state,  they  declared  that  he  sometimes 
walked  out  a  little,  with  a  person  holding  his  arm :  That  the  family  frequently  read 
hooks,  newspapers,  &c.  to  him,  with  which  he  appeared  to  be  interested :  That  he  had 
sometimeB  a  book  in  his  hand,  and  turned  over  the  leaves,  as  if  reading:  That  he 
frequently  wrote  his  name  on  bits  of  paper  with  his  left  hand.  As  to  the  execution  of 
the  settlement  in  question,  they  declto^,  that  he  frequently,  during  a  long  time, 
expressed  a  desire  to  make  a  will,  by  going  to  his  desk,  taking  out  paper,  laying  down  a 
pen,  and  pointing  and  nodding  towards  Lochmaben,  about  ten  miles  distant,  where  one 
lindsay,  a  writer,  lived,  who,  from  his  intimacy  with  one  of  the  sons,  occasionally 
residing  at  Woodfoot,  frequently  visited  the  family  :  That  the  family  delayed  compli- 
ance with  this  wish,  on  account  of  the  absence  of  one  of  the  sons  in  Jamaica  :  That  the 
family  had  frequent  conversations  about  the  proposed  will,  in  presence  of  their  father, 
and  with  him ;  and  that  his  son  Robert  made  out  notes  of  what  was  agreed  upon  in 
these  conversations  ;  vnth  which,  when  read  over,  the  testator  appeared  to  be  pleased : 
That  upon  the  return  of  the  son  from  Jamaica^  they  sent  for  Lindsay,  who  was 
furnished  with  Kobert's  notes,  and  went  into  the  testator's  room :  That  Lindsay  put 
questioiys  to  the  testator  as  to  the  particulars  of  the  will,  who  expressed  assent  and 
dissent ;  That  sometimes  Lindsay  did  not  understand  the  testator's  meaning ;  and  that 
on  these  occasjons  some  of  the  family,  particularly  Robert,  interpreted  it :  That  the 
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fiCTo]],  nrhen  eo  made  out,  "was  slowly  read  over  in  the  testator's  presence,  with  frequent 
pauses :  That  during  these  pauses  he  expressed  assent  or  dissent :  That  the  deed,  when 
extended,  was  read  OTer,  and  assented  to  in  the  same  manner:  That  he  seemed  to 
understand  the  deed :  That  he  signed  it  with  his  left  hand :  That  the  deed  was 
executed  on  the  same  day  in  which  Lindsay  came  to  prepare  the  scroll:  That  the 
defenders  paid  Lindsay ;  and  that,  immediately  upon  being  executed,  the  settlement 
was  delivered  to  one  of  the  defenders,  with  whom  it  remained  till  the  testator's  death. 
The  Court  ordered  a  hearing  in  presence. 

Pleaded  for  the  pursuers. — ^The  violence  of  the  paralytic  attack  with  which  the 
testator  was  affected  must  have  injured  his  mind. 

[283]  But  supposing  the  fact  otherwise,  a  person  in  his  situation  could  not  distinctly 
understand  the  communications  made  to  him,  and  still  less  could  he  communicate  his 
ideas  to  others.  Accordingly,  persons  so  disabled  are  held  unfit  to  execute  a  deed,  hoth 
by  the  Roman  law ;  Dig.  lib.  28,  tit.  1,  1.  6 ;  Cod.  lib.  6,  tit.  22,  s.  10 ;  Voet  ad  Pond. 
vol.  ii.  p.  274 ;  and  by  the  English  law ;  Swinbum  on  Wills,  &•  '*  Of  those  who  be  deaf 
and  dumb,"  p.  95 ;  unless  they  can  either  write  the  deed  with  their  own  hands,  or 
express  their  meaning  distinctly  by  signs.  The  authorities  on  Scots  law  tend  the  same 
way ;  Ershine,  b.  iii.  tit  1,  s.  16 ;  Stair,  b.  i.  tit.  10,  s.  13 ;  Hamilton  against  a  dumb 
man  in  Glasgow,  9th  July  1663,  Stair. 

If  he  had  been  of  sound  mind,  and  had  known  to  what  he  was  giving  his  sanction, 
he  could  not  have  thought  of  making  a  settlement,  as  he  was  bankrupt,  and  had  nothing 
to  leave ;  and,  in  particular,  he  would  not  have  conveyed  the  stocking  on  the  farm  of 
Woodfoot,  which  belonged  to  his  son ;  and  would  not  have  expressed  himself  in  such 
doubtful  terms  as  to  his  right  to  the  lease  of  the  northern  farm. 

Besides,  without  the  declarations  (which  are  not  evidence),  or  even  with  them,  there 
is  not  satisfactory  proof  that  the  deed  was  properly  executed. 

There  are  many  cases  in  which  a  deed  ex  facie  valid  is  set  aside  j  Killc.  p.  48 ;  Bell 
on  Deeds,  p.  137,  141. 

The  case  of  Heid,  cited  by  the  defenders,  is  quite  different  from  the  present,  as  there 
the  party  recovered  his  activity  and  intelligence  in  a  great  measure,  and  took  charge  of 
his  shop  and  money  matters ;  and  the  deed  was  simple ;  and  great  pains  were  taken  to 
enable  the  party  fully  to  understand  it. 

Pleaded  for  the  defenders. — It  is  proved  that  the  testator's  understanding  remained 
entire. 

It  is  also  proved  that  he  could  sufficiently  express  his  mind,  though  some  of  his 
signs  were  not  known  to  occasional  visitors. 

It  \&  also  proved  that  he  understood  the  import  of  the  deed  which  he  executed. 
Sufficient  steps  for  this  purpose  have  been  proved  to  have  been  taken.  But,  indepen- 
dently of  such  proof,  a  deed  regularly  executed  must  be  sustained,  till  it  be  cut  down  by 
a  proof  of  fraud,  or  the  like. 

His  learning  to  write  his  name  upon  slips  of  paper,  proves  his  intention  to  execute  a 
will,  as  he  never  made  any  other  use  of  his  signature. 

The  authorities  from  the  civil  law  and  the  English  law  relate  to  the  case  of  persons 
labouring  under  original  and  natural  defects  in  their  organs  of  communication,  such  as 
those  who  have  been  deaf,  dumb,  and  blind,  from  their  infancy,  which  is  quite  a 
different  case  from  that  of  those  who  have  met  with  accidents  to  those  organs  after 
arriving  at  maturity.  And  the  cases  cited  from  Bell  on  Deeds  are  inapplicable,  as  the 
deeds  had  not  been  read  over,  or  had  been  misapprehended,  or  were  signed  by  notaries. 

[284]  The  case,  Eobertson  against  Kerr,  November  3,  1742,  Kaimes,  Kilk.  p.  670, 
is  strongly  in  favour  of  the  defenders.  Still  more  so  is  the  case,  Reid  against  Aitken, 
December  16,  1807  (not  reported),  where  a  deed,  executed  in  circumstances  very 
similar  to  those  of  the  present  case,  by  a  party  who  had  been  very  similarly  affected  by 
a  stroke  of  the  palsy,  was  sustained. 

Observed  upon  the  Bench, — 

Lord  Robertson  observed, — That  there  were  two  questions  in  this  case. 

1.  Whether  the  party  had  a  sound  disposing  mind.  That  the  palsy  often  affected 
the  understanding,  and  often  did  not.  That  the  party  here  seemed  never  to  have 
confounded  his  two  signs  of  assent  and  dissent.  That  when  his  neighbours  conversed 
with  him,  he  listened  with  intelligence.     That  he  knew  what  was  read  to  him.     That 
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the  declarations,  beisg  taken  by  consent  of  parties,  were  evidence ;  and  that,  taken  in 
conjunction  with  the  former  proof,  they  shewed  the  party's  mind  to  be  sound. 

2.  Whether,  considering  his  means  of  signifying  his  intention,  the  will  produced 
tnily  contained  his  intention.  That  here  was  a  regular  probative  deed.  That  it  was 
prima  facte  evidence  of  the  party's  intention.  That  the  other  party  must  take  it  out 
of  the  way.  That  it  was  competent  to  say  it  had  been  executed  in  consequence  of  a 
conspiracy ;  but  that  this  did  not  exist  here.  That  the  chief  difficulty  as  to  the  deed 
truly  signifying  the  party's  intention,  arose  from  its  not  being  very  simple,  particularly 
from  the  proportions  in  which  the  funds  were  to  be  divided,  and  from  the  complicated 
provisions  as  to  the  northern  farms.  But  that  his  freinds  conversed  with  him  at 
different  times,  and  thus  gathered  his  intentions,  and  marked  down  the  substance,  and 
gave  these  notes  to  the  writer,  who  put  them  together  in  a  deed ;  and  that  the  de^,  so 
made  out,  was  deliberately  read  over  and  assented  to.  And  that,  therefore,  it  ought  to 
he  considered  as  good. 

Lord  Bannatyne  was  of  opinion  that  the  testator  continued  to  be  of  a  disposing 
mind :  but  considered  that  the  deed  was  of  a  very  complicated  nature ;  that  the  party 
could  not  read  it^  at  least  did  not  read  it ;  and  that  it  ought  not  to  be  taken  as  proved, 
merely  by  the  declarations  of  the  parties  interested,  that  he  fully  understood  it ;  and 
that,  therefore,  it  ought  not  to  be  sustained. 

Lord  OlerUee  observed, — I.  As  to  the  state  of  the  party's  understanding.  That  he 
had  a  sufficient  disposing  mind.  That  it  does  not  require  a  strong  understanding  to 
make  a  will.  That  a  boy  of  14  years  of  age,  or  a  girl  of  12,  may  do  it.  And  that  the 
law  gives  every  favour  to  support  a  will. 

2.  As  to  the  party's  knowledge  of  the  contents  of  the  deed.  That  a  deed  read  over 
to  a  sick  person,  who,  from  his  indisposition,  cannot  read,  is  generally  held  sufficient ; 
hnt  that  where  the  party  [286]  is  in  liege  poustiey  and  can  read,  the  deed  ought  to  be 
left  with  him,  that  he  may  peruse  it,  and  point  out  any  thing  that  displeases  him. 
That  it  was  a  strong  circumstance  against  the  deed,  that  the  defenders  had  proved 
that  the  party  could  read  so  well.  That  the  scroll  was  made  out  from  the  interpretation 
put  upon  the  testator's  signs  by  the  parties  interested,  and  then  read  over  to  the  testator. 
That  it  was  very  difficult  to  understand  this  deed  when  read  over.  That  there  was  no 
reason  why  it  was  not  left  with  the  testator  for  his  perusal.  That  the  particulars  of 
the  will  were  suggested  to  him ;  and  that,  in  that  case,  very  strong  evidence  that  he 
understood  it  was  necessary.  And  that,  upon  the  whole,  the  deed  ought  not  to  be 
iQstained* 

The  Lord  Jugtice-ClerJc  had  considerable  difficulty. 

1.  As  to  the  grantor's  capacity,  his  Lordship  was  rather  inclined  to  think  that  he 
was  of  a  disposing  mind. 

2.  As  to  the  will  (which  was  a  general  settlement  of  a  complicated  nature,  contain- 
ing various  proportions  and  arrangements)  being  a  true  enunciation  of  the  grantor's  in- 
tention, his  Lordship  observed,  that  the  party  must  shew  that  such  a  mode  of  communi- 
cation took  place  as  to  leave  no  doubt  that  it  truly  was  his  will ;  that  presumptions  were 
not  sufficient.  That  the  granter  in  this  case  could  not  communicate  with  the  writer  of 
the  deed  except  by  signs,  through  the  medium  of  the  parties  interested.  That  he  could 
sign  his  name,  but  tbat  there  was  no  evidence  of  his  being  able  to  write  detailed 
instructions.  That  the  instrumentary  witness  did  not  prove  that  the  deed  had  been 
read  over.  That  Lindsay  was  sent  for  by  the  parties  interested,  and  paid  by  them. 
That  there  had  been  previous  conversations  by  Gillespie  with  his  family,  in  consequence 
of  his  alleged  indications  of  a  wish  to  make  a  will ;  which  indications,  however,  were 
very  alerder,  chiefly  nodding  towards  Lochmaben.  That  though  he  was  said  to  have 
indicated  this  wish  for  years,  no  step  was  taken  till  the  return  of  his  son  George  from 
Jamaica.  That  as  Lindsay  was  a  frequent  visitor  in  the  family,  he  might  easily  have 
been  got  to  execute  the  will  on  one  of  those  occasions,  without  sending  to  Lochmaben 
for  him.  That  the  testator  never  wrote  the  word  "  will,"  to  indicate  his  wish.  That 
he  did  not  indicate  the  details  of  the  will  by  any  writing,  e.g.  "wife,  L.20,"  "sons, 
L20,"  though  he  had  power  to  write  a  little.  That  notes  were  made  out  by  the  parties 
of  their  interpretation  of  his  will  from  his  signs.  That  these  notes  ought  to  have  been 
submitted  to  him ;  and  he  ought  to  have  subscribed  them  with  his  name  or  initials,  to 
satisfy  Lindsay  that  they  truly  contained  his  will.  That  that  part  of  the  declarations 
was  decisive  of  the^  question,  from  which  it  appeared  that  Lindsay  frequently  did  not 
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know  his  meaning,  and  that,  on  these  occasions,  Eobert  Gillespie  interpreted  his  signs ; 
that  here  the  interpretation  proceeded  from  a  party  interested ;  and  that,  besides,  Boberti 
from  not  residing  constantly  with  his  father,  could  not  fully  understand  those  signs. 
That  there  was  great  doubt  how  far  a  will,  prepared  by  the  parties  inter-  [286]  -ested, 
putting  questions  to  a  testator  in  a  wealdy  state,  e.g.  Will  you  give  me  this  or  that! 
ought  to  be  sustained,  unless  there  were  the  clearest  eyidence  of  its  having  the  full  con- 
sent of  the  granter.  That  the  only  evidence  of  the  deed  having  been  read  over  was  in 
the  declarations.  That  although  it  had  been  read  over,  that  would  not  remove  the 
difficulty  as  to  its  being  his  true  will ;  from  the  feebleness  of  the  party's  mind,  his 
inability  to  communicate,  and  not  using  the  means  of  communication  which  he  had; 
from  the  party  interested  conducting  the  whole  business,  and  interpreting  his  signs ; 
and  from  no  time  being  allowed  him  to  consider  the  deed,  the  whole  having  been  done 
in  one  day.     And  that,  in  the  whole  circumstances,  the  deed  ought  not  to  be  sustained. 

The  Court  reduced  the  deed. 

Upon  advising  a  reclaiming  petition,  with  answers, — 

Lord  Oraigie  thought  the  judgment  right;  observing,  that  the  testator  was  not 
bereft  of  his  understanding ;  but  that  he  had  not  sufficient  understanding  to  execute 
such  a  deed  as  this.  That  that  was  proved  by  real  evidence,  both  in  the  deed  and  out 
of  it.  That  for  many  years  he  had  not  entered  into  any  transactions  or  settled  any 
accounts.  That,  in  his  will,  he  disposed  of  a  lease  and  stocking  to  which  he  had  no 
right.  That  as  to  the  other  lease,  he  made  a  hypothetical  arrangement,  which  no 
person  who  knew  the  state  of  his  affairs  could  have  made. 

That  the  circumstances  of  the  execution  of  the  deed  had  increased  the  difficulty ;  for 
instead  of  calling  a  man  of  business  who  knew  the  testator,  with  respectable  third  parties 
to  assist,  the  parties  had  called  a  stranger,  with  the  assistance  of  themselves,  who  were 
to  be  benefited ;  and  the  deed  was  taken  away  immediately  upon  being  executed. 

Lords  Justice-Clerk,  Glenlee,  Bannatyne,  and  Eobertson  retained  their  former 
opinions. 

The  Court  adhered. 


No.  96.  F.C.  N.S.  V.  287.     12  Feb.  1817.     1st  Div.— Lord  Gillies. 

Jacques  Serbuts  and  Company,  Bespondents. 

Isaac  Watt,  Petitioner. — O,  J.  Bell  et  JamesojL 

Implied  Obligation, — A  merchant  is  held  to  acquiesce  in  a  proposal  made  to  him  by  a 
correspondent,  unless  he  expresses  his  dissent  within  a  reasonable  time. 

This  was  an  action  brought  at  the  instance  of  Messrs.  Jacques  Serruys  and  Company, 
to  recover  a  loss  they  had  sustained  by  the  failure  of  Watt  to  take  delivery  of  a  cargo 
of  tallow  which  he  had  ordered  from  them.  The  case  came  to  depend  before  Lord 
Gillies ;  and  the  facts  of  the  case  are  fully  stated  in  his  Lordship's  interlocutor,  21st 
December  1816.  **  The  Lord  Ordinary  having  considered  this  representation  (on  the 
part  of  Watt),  with  the  answers  thereto,  Finds  that,  by  his  letter  of  the  31st  December 
1814,  the  representer  gave  a  mandate  to  the  respondents  to  purchase  and  ship  for  him 
20  tons  tallow,  at  L.70  or  L.75  per  ton,  free  on  board :  Finds  that  the  respondents 
accepted  this  mandate;  and  appear,  from  the  letters  of  correspondence  produced,  to 
have  acted  throughout  with  fidelity  and  propriety  in  the  execution  of  it ;  and  that  they 
ultimately  shipped  for  the  representer  a  quantity  of  the  tallow,  at  a  price  considerably 
lower  than  his  limits  :  Finds  that,  after  a  great  deal  of  intermediate  correspondence,  the 
invoice  of  the  tallow  having  been  sent  to  the  representer,  together  with  drafts  for  the 
value  thereof,  for  his  acceptance,  the  representer,  on  the  6th  of  April  1815,  wrote  the 
respondents,  stating  his  belief  that  they  had  done  for  the  best;  and,  on  the  same  date, 
he  wrote  a  letter  to  Mr.  Serruys  of  London,  a  correspondent  to  whom  the  respondents 
had  referred  him  in  that  place,  in  which  he  says, — *  The  purchase,  I  should  persuade 

*  myself,  has  been  managed  by  your  friends  for  the  best.'  And  he  afterwards  adds, — 
'  I  observe  that  they  intend  forwarding  to  London  immediately,  should  no  opportunity 
'  offer  for  Dundee ;  in  that  case,  I  hope  you  will  enter  the  goods  at  the  custom-house 

*  free  of  expence : '  Finds  that,  in  answer  to  this  letter,  Mr.  Serruys,  on  the  lOth  of 
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April,  inote  the  representer, — '  I  will  not  charge  any  thing  for  the  entry  at  the  cuBtom- 
'  honse ;  but  I  shall  thank  you  for  a  credit  on  London  for  the  freight,  duties,  &c.  I 

*  shall  [288]  have  to  pay  for  your  account ;  and  expect,  by  return  of  post,  the  drafts  of 

*  Messrs.  J.  Serruys  and  Company  duly  accepted : '  Finds  that  the  representor  returned 
no  answer  to  this  letter ;  and,  on  the  22d  of  the  same  month,  Mr.  Serruys  again  wrote 
him,  mentioning  that  the  goods  were  landed,  and  adding, — *I  am  ready  to  ship  or 
'  deUver  them  to  your  order  on  the  reimbursement  of  duty,  freight,  &c,  and  return  of 

*  said  drafts  accepted :'  Finds  that,  in  the  meantime,  the  price  of  tallow  having  fallen, 
the  representer,  on  a  variety  of  pretexts,  still  declined  accepting  the  drafts ;  and,  on  tlie 
10th  of  May,  he  wrote  Mr.  Serruys  of  London  that  he  declined  having  any  farther 
concern  in  the  matter :  Finds  that,  in  answer  to  this  letter,  Mr.  Serruys,  on  the  20th 
May,  wrote  a  letter  to  the  representer,  in  which  he  says, — *  I  request  you  will  deliver  to 
'  Mr.  William  Lindsay  of  your  place  the  said  bills,  accepted  or  not ;  but  if  not  accepted, 
'  1  beg  leave  to  inform  you,  that  I  will  immediately  have  the  tallow  sold  in  a  public  sale 
'  for  your  account,  reserving  to  Messrs.  Serruys  and  Company  their  right  upon  you  for 
'  any  deficiency  or  loss : '  Finds  that  the  representer  returned  no  answer  to  the  above 
letter;  and,  on  the  31st  May,  Mr.  Serruys  again  wrote  him,  intimating  that  the  tallow 
was  to  be  sold  by  public  sale:  Finds,  that  the  tallow  was  sold  accordingly  at  a 
considerable  loss ;  and  finds  that  the  representer  is  liable  to  relieve  the  respondents  of 
said  loss :  Therefore,  refuses  the  desire  of  the  representation,  and  adheres  to  the  inter- 
locutor complained  of." 

A  reclaiming  petition  was  presented  against  this  interlocutor ;  and  was  unanimously 
lefosed  by  the  Court.  The  Lord  President  observed, — It  must  be  understood,  that  if  a 
man  does  not  answer  a  letter  of  business  addressed  to  him,  he  is  held  to  concur  in  the 
proposals  that  may  be  contained  in  it  This  principle  is  firmly  established  in  the  law 
and  practice  of  England ;  and  it  is  important  that  it  should  be  so  established  in  this 
country. 


Ko.  97.         F.C.  N.S.  V.  289.     12  Feb.  1817.     1st  Div.— Lord  AUoway. 

Faikweatheb,  Defender. — 0.  J.  Bell. 

Alison,  Pursuer. — L'Amy, 

Bin  of  Exchange — Writ — An  alteration  in  the  date  of  a  bill,  made  by  the  acceptor 
before  acceptance,  found  not  to  vitiate  the  bill,  in  a  question  with  the  acceptor's 
representative. 

Fairweather,  the  representative  of  the  acceptor  of  a  bill,  objected  to  payment,  in  an 
action  brought  against  him  by  the  drawer,  upon  the  ground  of  vitiation  in  the  date. 
The  fact  appeared  to  be,  that  the  bill  bad  been  sent  to  Fairweather's  brother,  the 
acceptor,  in  an  un vitiated  state,  for  acceptance ;  but  that,  instead  of  accepting  it  in  the 
terms  in  which  it  was  sent,  he  postponed  the  time  of  payment  for  ten  days,  by  altering 
the  date  from  the  19th  to  the  29th  of  May.  Upon  this  narrative,  the  Lord  Ordinary 
sustained  the  bilL 

Fairweather  reclaimed,  and  pleaded, — A  vitiation  in  a  material  part  of  the  bill  is 
without  exception  i&ta}.  It  is  of  no  consequence  whether  it  appears  by  what  person,  or 
for  what  purpose,  even  if  favourable  to  the  debtor,  the  vitiation  has  been  made ;  and 
the  rule  is  the  same,  whether  the  vitiation  took  place  before  or  after  the  acceptance. — 
Murchie  v,  MTarlane,  1st  July  1796 ;  Lee,  Rogers,  and  Company  r.  Murdoch, 
Boberteon,  and  Company,  26th  December  1801,  House  of  Lords.  The  cases,  Henderson 
against  Hay,  20th  February  1802,  and  Laidlaw  against  Park,  3d  August  1774,  of 
contrary  import,  have  not  been  followed  by  later  decisions;  Master  against  Miller, 
4  Temdy  Reports,  320,  2  Henry  Blackgtone,  141 ;  Bryce  against  Dickson,  16th  ^November 
1810;  Callender  against  Kilpatrick,  10th  December  1812. 

Alison,  the  creditor  and  pursuer,  answered, — An  alteration  in  the  date  of  a  bill  is  not 
necessarily  a  vitiation  in  stibstantialibus ;  Chitty,  p.  72,  4th  edit.  But  the  defender  is 
barred  pleading  this  objection,  since  the  vitiation  was  the  act  and  deed  of  the  acceptor 
himself.    But  all  fatal  vitiations  are  presupposed  to  be  the  act  and  deed  of  the  creditor, 
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or  a  third  party;  Qarden  against  Kigg,  26th  NoTember  1743,  KiUcerran;  Laidlair 
against  Park,  3d  August  1774 ;  CfUtty,  p.  119,  120,  4th  edit 

[290]  The  Court  adhered  (2l8t  January  1817);  and  refused  a  reclaiming  petition, 
without  answers. 


No.  98.         F.C.  N.S.  V.  290.     12  Feb.  1817.    2nd  Div.— Lord  PitmiUy. 

Patrick  Stewart,  Pursuer. — More. 

James  Alexander  Stewart,  Esquire,  Defender. — CumTtghame. 

Easpences. — In  an  action  upon  a  mutual  contract,  stamped  at  the  expence  of  the  pursueir 
during  the  dependence,  and  in  which  action  the  pursuer  prevailed,  with  expences, 
found,  that  the  expence  of  such  stamping  (including  the  penaltrjr  and  soUcitor'a 
charges)  must  be  borne  by  the  parties  equally. 

The  pursuer  agreed  to  renounce  a  lease  which  he  held  of  the  defender,  and  to 
deliver  the  stocking  at  a  valuation.  A  submission  for  having  the  stocking  valued 
was  executed,  but  not  upon )  stamped  paper.  The  arbiters  pronounced  an  award 
upon  the  value,  which  the  defender  refused  to  implement.  An  action  was  there- 
fore brought  upon  it;  in  the  course  of  which,  the  pursuer  got  the  submission 
stamped.  The  defender  objected  to  the  award  upon  various  grounds,  which  were 
overruled,  with  expences,  by  the  Lord  Ordinary,  and  afterwards  by  the  Court.  In 
taxing  the  account  of  expences,  the  auditor  reported,  that  the  expence  incurred  in  stamp- 
ing tJie  submission  (including  the  penalty  of  L.10,  and  the  charges  made  by  the 
pursuer's  solicitor  in  London)  amounted  to  L.ld,  Gs. ;  and  reserved  for  the  Lord 
Ordinary's  consideration  the  question,  whether  that  expence  ought  to  be  borne  by  the 
pursuer,  by  the  defender,  or  by  both;  which  his  Lordship  reported  verbally  to  the 
Court. 

The  Judges,  including  the  Lord  Ordinary,  were  unanimously  of  opinion,  that  as  the 
expence  of  stamping  the  mutual  deed  in  question  would  have  been  borne  by  the  parties 
equally,  if  it  had  been  duly  stamped  originally,  the  expence  of  getting  it  stamped  [291]  in 
the  course  of  the  process  brought  upon  it  (although  it  must  be  defniyed  by  the  pursuer 
in  the  first  instance)  ought,  in  like  manner,  to  be  borne  by  the  parties  equally. 


No.  99.  F.C.  N.S.  V.  291.     14  Feb.  1817.     Ist  Div.— Lord  Gillies. 

Hamilton,  Pursuer. — Bobert  Bruce. 

Fraser,  Defender. — James  Gordon, 

Messenger. — A  person  acting  in  the  joint  characters  of  agent  and  messenger,  found  liable 
for  the  misconduct  of  another  messenger,  to  whom  he  committed  the  duty  assigned  to 
himself. 

Hamilton  was  a  creditor  of  William  Airth,  a  person  who  kept  shops  at  the  towns  of 
Liverness  and  Elgin,  to  the  extent  of  L.66,  168.  6d.  contained  in  a  promissory-note 
granted  by  Airth  in  his  favour.  This  note  became  due  at  Inverness  upon  the  5th  of 
March  1811.  Some  days  before  it  became  due,  Hamilton  had  occasion  to  write  to  Mr. 
James  Lyon,  merchant  in  Inverness ;  and  he  inclosed  the  note,  requesting  him  to  hand 
it  to  John  Fraser,  agent  for  the  Bank  of  Scotland  there,  in  order  that  it  might  be 
negotiated.  The  note  was  dishonoured  when  it  became  due,  and  was  duly  protested. 
John  Fraser  then  put  the  note  into  the  hands  of  his  brother,  William  Fraser  (the 
defender),  who  carried  on  business  as  a  writer  and  messenger  in  Inverness.  The 
defender  proceeded  to  take  the  necessary  steps  for  recovering  payment;  but  having 
discovered  that  Airth  had  removed  his  property  from  Inverness  to  Elgin,  he  thought  it 
expedient  to  employ  a  messenger  there  to  do  the  necessary  diligence.  Scott,  the 
messenger  so  employed  by  him,  did  actually  recover  the  amount  of  the  debt;  but  he 
embezzled  the  money,  and  soon  after  died  in  bankrupt  circumstances* 
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Hamilton  brought  an  action  against  the  defender,  on  the  ground  that  he  did  directly 
or  indirectly  recover  the  debt  from  Airth,  and  was  consequently  liable  to  him. 

Some  diBcnssion  took  place  before  the  Lord  Ordinary,  in  consequence  of  the  contra- 
dietoiy  averments  of  parties  in  point  of  fact ;  but  this  discussion  having  been  brought 
to  an  end,  the  Lord  Ordi-  [292]  -nary  pronounced  an  interlocutor,  by  which  the  defender 
was  subjected  in  payment  of  the  whole  sum  claimed,  with  interest  and  expences. 

The  defender  presented  a  reclaiming  petition  to  the  Court,  and  pleaded, — ^That  the 
bill  in  question  was  put  into  his  hands  by  a  person  acting  on  behalf  of  the  pursuer,  and 
authorisBd  to  bestow  the  employment :  That  when  the  defender  found,  from  the  situa- 
tion of  the  effects  to  be  secured,  that  it  would  be  more  advantageous  for  his  employer  to 
pat  the  affair  into  the  hands  of  another  messenger  at  Elgin,  he  did  so :  That  the  re- 
sponsibility was  then  transferred  from  himself  to  Scott,  whose  authority  to  act  for  the 
pursuer  was  recognized  in  a  letter  from  the  pursuer's  agent  in  Edinburgh.  Li  that 
letter,  Mr.  Tod,  the  pursuer's  agent,  addressed  Scott  as  ^*doer  far  him,**  the  pursuer; 
and,  consequently,  that  any  responsibility  which  might  have  been  attached  to  the  de- 
fender, waA  then  transferred  to  Scott.  The  defender  also  urged  the  long  delay  (two 
years)  which  had  taken  place  from  the  date  of  his  alleged  fault,  till  the  time  the  action 
was  brought  against  him ;  because,  in  this  way,  his  chance  of  relief  against  Scott,  or  his 
lepresentatives,  or  his  cautioners,  was  injured;  Bdl*8  Commerdaries,  p.  12;  Ersldne,  b. 
iii.  i  3,  sect.  35. 

It  was  answered  for  the  pursuer, — ^That  the  defender  was  employed  generally  in  his 
capacity  of  a  writer  or  agent,  and  not  merely  as  a  messenger.  His  having  employed  the 
messei^er  at  Elgin,  shewed  that  he  considered  himself  acting  in  the  character  of  an 
agent ;  and  the  general  strain  of  his  correspondence  was  such  as  to  shew  that  he  pos- 
sessed that  character. 

The  Lord  President  expressed  the  opinion  of  the  Court,  that  although  there  was 
every  appearance  of  bona  fides  on  the  part  of  the  defender,  yet,  under  his  general 
liability  as  a  messenger,  decree  must  be  pronounced  against  him.  The  Court  accordingly 
adhered. 


No.  100.        F.C.  N.S.  V.  293.     U  Feb.  1817.     1st  Div.— Lord  Alio  way. 

The  Kibk-Session  of  the  Parish  of  Gaevald,  Pursuers. —  Walker. 

John  Forrkst,  Defender. — More. 

Tide  to  pursue — Bastard. — A  kirk-session  is  not  in  titulo  to  pursue  an  action  for  aliment 
against  the  father  of  a  bastard  child,  unless  a  claim  for  its  support  has  actually  been 
made  against  the  parish. 

An  action  was  brought  before  the  justices  of  peace  for  the  county  of  Haddington,  at 
the  instance  of  the  kirk-session  of  the  parish  of  Garvald,  against  John  Forrest,  for 
aliment  of  a  bastard  child.  The  justices  found  him  liable ;  and  he  brought  their  decree 
by  suspension  before  the  Court,  on  this  ground,  inter  alia,  that  the  kirk-session  had  not 
yet  been  called  upon  to  pay  any  thing  for  the  support  of  the  child  in  question ;  and  that 
they  were  not  entitled  to  bring  this  action  without  the  concurrence  of  the  mother,  as 
they  might  otherwise  obtain  the  benefit  of  evidence,  which,  in  the  ordinary  mode  of 
procedure,  would  not  be  competent.  The  case  having  come  before  Lord  Alloway, 
Ordinary,  his  Lordship  pronounced  the  following  interlocutor  (11th  June  1816) :  "The 
Lord  Ordinary  having  considered  the  letters  of  suspension,  and  whole  process,  in  respect 
that  this  action  is  brought  solely  at  the  instance  of  the  kirk-session  of  the  parish  of 
Garvald,  where  it  is  stoted  the  child  was  begotten,  without  the  mother  of  the  child  being 
made  a  party ;  and  as  it  is  necessary  that  a  measure  so  important  in  practice,  and  by 
which  the  mother  of  the  child,  and  witnesses  otherwise  inadmissible,  may  be  received, 
ahould  be  instantly  determined  by  a  decision  of  the  whole  Courts  so  as  to  regulate  the 
practice  in  future,  appointe  the  parties  to  prepare,  print,  and  box  informations,  to  the 
Lords  of  the  First  Division,  in  order  that  the  cause  may  be  reported." 

Iteaded  for  the  kirk-sessioiL — ^That  every  kirkHMssion  has  a  clear  title  and  interest 
to  watch  over  the  funds  placed  under  its  control ;  and  to  take  care,  so  far  as  possible, 
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that  these  funds  are  not  subjected  to  burdens  from  which  they  are  entitled  to  be  relioTed. 
Where  the  mother  has  attained  a  legal  settlement,  a  bastard  [294]  child  has  a  claim  for 
maintenance  on  the  pansh ;  and  where  such  a  claim  is  either  made  or  threatened,  the 
parish  has  a  clear  right,  for  its  own  security,  to  take  care  that  the  claim  shall  be  made 
good  against  the  parents,  who  are  liable  in  the  first  instance.  In  the  present  case,  the 
mother  of  the  child  is  so  notoriously  poor,  that  although  no  claim  has  yet  been  made 
for  aliment,  the  parish  are  quite  sure  that  such  claim  will  be  made  against  them.  They 
do  not  sue  either  in  the  name  or  for  the  behoof  of  the  mother,  but  entirely  in  their  own 
name,  and  for  their  own  behoof.  When  one  parish  brings  an  action  against  another,  in 
order  to  obtain  relief  from  the  aliment  of  a  bastard  child,  the  concurrence  of  the  mother 
is  not  required.  The  absence  of  any  decided  case,  it  is  contended,  is  favourable  to  the 
plea  of  the  parish,  because  it  shews  that  the  right  of  action  in  this  form  has  not  hitherto 
been  questioned. 

Pleaded  for  Forrest, — That  this  action  was  truly  raised  at  the  instance,  and  for  the 
behoof,  of  the  mother  of  the  child  herself.  The  kirk-session  have  certainly  no  concern 
with  in-lying  expences,  which  they  have  never  paid,  or  with  the  maintenance  and 
support  of  a  child  which  was  not  resident  within  the  parish,  and  which  has  as  yet  made 
no  claim  against  them.  The  action  is  therefore  a  mere  form,  resorted  to  for  the  purpose 
of  letting  in  evidence  which  would  otherwise  have  been  altogether  inadmissible. 

The  Court  unanimously  found  that  the  kirk-session,  in  this  instance,  had  not 
qualified  any  interest  to  appear. 


No.  102.     F.C.  N.S.  V.  297.     18  Feb.  1817.     1st  Div.— Lords  Balgray  and  Alloway. 

James  Bobertson,  Pursuer. — Forsyth,  Skene,  et  James  WiUon. 

Mrs.  Macveakt,  Defender. — Fullerton  et  CocJdum. 

Collation — Foreign, — An  heir,  claiming  a  share  of  moveables,  must  collate  his  right  to 
the  heritage  he  has  succeeded  to  from  his  father,  although  that  heritage  lies  abnMuL 

In  two  processes  of  multiplepoinding,  brought  for  the  purpose  of  obtaining  a  settle- 
ment of  the  claims  of  James  Robertson,  and  his  sister,  Mrs.  Macvean,  under  certain 
deeds  of  their  father  and  brother,  it  was  considered  advisable  by  James  to  repudiate  the 
heritage,  and  to  claim  his  share  of  the  moveables. 

James  had  taken  up,  as  heir,  a  Scotch  heritable  bond  for  L.600,  and  had  entered 
into  possession  of  an  heritable  estate  situated  in  Jamaica.  This  estate  had  originally 
been  acquired  by  his  uncle  James,  who  had  devised  it  to  the  children  of  his  brothers 
Greorge  and  Andrew.  Doubts  appear  to  have  been  entertained  as  to  the  validity  of 
James's  will ;  at  least  it  is  certain  that  George,  the  heir-at-law,  in  whatever  way  he  may 
have  vested  himself  with  the  titles,  conveyed  all  right  to  the  estate  to  his  son  James. 
The  bond  James  offered  to  collate ;  but  denied  that  collation  could  extend  to  the  heri- 
table* property  in  Jamaica.  On  the  other  hand,  his  sister  maintained  that  he  had  no 
right  to  take  a  share  of  the  moveables,  unless  he  collated  the  whole  heritage,  whether 
situated  in  Scotland  or  elsewhere.  The  Lord  Ordinary  Balgray  (November  17,  1813), 
on  this  point,  "  finds,  primo.  That  the  claimant,  James  Robertson,  upon  making  collation 
of  the  heritable  estate,  and  other  provisions  received  from  his  father,  which,  by  the 
judicial  minute  given  in,  he  offers  to  do,  is  entitled  to  claim  one-half  of  the  fund  of 
legitim,  and  decerns  accordingly.  2dOy  Finds,  that  the  said  James  Robertson  is  not 
bound  to  collate  the  estate  in  Jamaica,  the  right  to  which  is  still  sub  judiee^  and  must 
be  ascertained  and  made  effectual  by  another  judicature ;  but  reserves  entire  to  the 
respondent  Mrs.  Macvean,  to  make  effectual  any  obligation  in  law  which  may  arise  to 
her  from  the  present  proceedings,  which  may  be  competent  to  her  regarding  the  said 
property." 

Thereafter  tLe  Lord  Ordinary  Alloway  (Lord  Balgray  having  been  removed  to  the 
Innei^House)  adhered  (December  9,  1815),  "  in  respect  that  the  case  of  Boss  against 
Afflianby,  so  much  founded  on  by  the  represeuter  (Mrs.  Macvean),  was  reversed  in 
[29ff]  the  House  of  Lords,  and  in  respect  this  Court  has  no  jurisdiction  over  an  heritable 
estate  in  Jamaica,  which  the  heir  is  entitled  to  eigoy  with  all  the  privileges,  and  free 
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from  any  buiden  not  imposed  upon  the  heir  in  that  country."  These  interlocutors  were 
carried  to  the  Inner-House  by  a  reclaiming  petition ;  when,  Robertson  having  neglected 
to  lodge  answers,  the  Court  pronounced  this  interlocutor  (July  4,  1816):  "The  Lords 
having  resumed  consideration  of  and  advised  this  petition,  to  which  no  answers  have 
been  lodged,  they  alter  the  Lord  Ordinary's  interlocutor  reclaimed  against ;  find  that 
James  Robertson  is  not  entitled  to  claim  legitim^  unless  he  collate  sach  right  as  he  has 
to  the  estate  situated  in  the  island  of  Jamaica  as  well  as  the  other  provisions  and  pos- 
sesflions  received  by  him,  as  devolving  upon  him  by  the  death  of  his  father ;  and  remit 
to  the  Lord  Ordincury  to  proceed  accordingly." 

Robertson  in  his  turn  petitioned ;  and  the  Court,  upon  advising  the  petition,  with 
answers,  ordered  a  hearing. 

Pleaded  for  the  heir, — ^As  a  previous  step,  the  Court  must  decide  on  their  com- 
petency to  try  the  obligation  of  an  heir  to  collate  foreign  heritage ;  but  this  involves  a 
question  of  foreign  law  relative  to  succession, — namely,  whether  the  petitioner  holds  the 
Jamaica  estate  as  heir  to  his  father  or  to  his  uncle.  His  right  has  been  already  chal- 
lenged ;  and  the  Court  here  dismissed  the  action,  as  not  being  competent.^  Lamb  v. 
Heath,  6th  March  1624;  Durie,  p.  120;  Folio  Diet.  vol.  i.  p.  319,  320,  &c.  vol.  iii.  p. 
225,  &c;  Fac.  Col.  1793,  No.  189;  Morison  v.  Ker,  25th  February  1790;  Douglas, 
Heron,  and  Company  v.  Grant's  Trustees,  19th  November  1793.  But  if  this  Court 
canQot  get  the  length  of  the  question  of  collation,  without  determining  in  what  character 
and  by  what  title  the  petitioner  holds  the  Jamaica  estate,  and  for  this  purpose  it  is  clear 
that  there  is  no  jurisdiction, — a  bar  is  created  to  entertaining  this  question  at  all.  It  is 
of  no  consequence  whether  the  petitioner  is  defender  or  in  peHtorio, — for  the  relative 
sitoation  of  parties  in  this  respect  never  can  effect  the  competency  of  a  court  Nor  is  it 
a  good  answer,  that  the  rights  being  doubtful,  would  not  prevent  collation  of  a  Scotch 
estate.  The  Scotch  estate  is  within,  but  the  foreign  estate  lies  beyond,  the  jurisdiction 
of  the  Court.  For  although  personsd  claims  may  be  tried  before  any  forum  where  the 
parties  are  domiciled,  the  rule  is  the  reverse  as  to  questions  regarding  heritage.  Nor  is 
any  hardship  put  upon  the  executrix ;  she  can  apply  to  the  forum  rei  aitce  ;  for  it  cannot 
he  assumed  that  justice  will  be  denied,  if  her  claim  is  good.  In  truth,  she  is  at  present 
endeavouring  to  convert  the  circumstance  of  the  moveables  be-  [299]  -ing  here,  into  a 
compulsitor  to  have  the  right  to  the  Jamaica  estate  decided  in  a  Scotch  Court  But 
this  Court  cannot  enforce  their  judgment  out  and  out.  They  cannot  get  to  the  end  of 
the  cause.  While,  by  obliging  the  heir  to  collate,  they  decide  that  he  takes  the  estate 
as  heir  to  his  father,  the  Jamaica  Court  may  find  that  the  succession  to  it  must  be 
legolated  by  the  will  of  his  uncle.  But  even  were  the  Scotch  Court  competent,  there 
remains  the  point,  whether  the  collation  ccm  extend  to  an  estate  out  of  Scotland.  On 
this  question  there  exists  no  direct  authority,  either  in  reported  decisions,  or  in  our 
institutional  writers ;  but  the  few  dicta  which  are  to  be  found  in  analogous  cases,  sup- 
port the  heir's  plea.  The  law  is  now  to  be  fixed ;  but  it  must  be  regulated,  not  by  any 
municipal  views,  for  this  is  not  a  question  of  mere  Scotch  law, — ^but  by  general  principles, 
—and  these  are  to  be  found  in  the  doctrine  of  succession.  In  moveables,  succession  is 
related  by  the  lex  domicilii;  in  heritage,  by  the  lex  rei  sitce.  It  must  also  be  observed, 
that  there  is  a  wide  difference  in  deciding  upon  questions  of  contract  and  of  succession. 
In  the  former,  there  is  occasional  relaxation ;  but,  with  regard  to  the  latter,  the  law  is 
absolute  and  locaL  It  is  an  invariable  principle,  that  our  law  of  moveables  has  no  inter- 
ference or  collision  with  the  law  of  heritage  in  another  country.  Scotstarvet^  15th 
November  1787 ;  Ross  against  Aglianby,  20th  January  1797.  Drummond  and  attorney, 
petitioners,  7th  June  1798.  If  the  law  of  succession  of  the  two  countries  happen  to  be 
difietent,  each  is  entitled  to  adopt  and  vindicate  its  own  rules.  But  that  is  not  colli- 
sion.   It  is  of  no  consequence  that  collation  was  introduced  into  Scotland  for  the  sake 

^  An  action  had  some  time  before  been  instituted  against  the  petitioner,  at  the 
instance  of  his  cousins,  founded  on  the  will  in  the  English  form  by  their  uncle  James, 
conduding  that  the  defender  should  account  for  his  intromissions,  and  be  ordained  to 
concar  in  selling  the  property.  The  Court  adhered  to  the  Lord  Ordinary's  interlocutor 
dismissing  the  action,  on  the  ground  that  "  all  questions  touching  the  effect  of  the  said 
will  and  the  property  of  the  said  estate,  fall  to  be  regulated  by  the  law  of  Jamaica,  and 
are  cognizable  only  in  the  courts  thereof." — 23d  February  1811. 
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of  preserving  equality.  That  surely  is  a  Scotch  object ;  and,  as  being  a  Scotch  mle^ 
can  only  be  enforced  within  the  country  over  which  the  jurisdiction  of  a  Scotch  court 
extends.  Besides,  this  very  equality  is  disregarded  whenever  it  is  contrary  to  legal 
principle.  Neither  is  the  petitioner  met  by  the  objection  of  approbate  and  reprobate. 
He  takes  nothing  in  Jamaica  under  the  law  of  Scotland ;  and,  therefore,  in  refusing  to 
collate  the  Jamaica  estate,  he  does  not  reprobate  the  law  of  Scotland.  Nor  is  his  argu- 
ment affected,  because  his  character  of  heir  may  be  looked  upon  as  a  privilege  which  he 
may  renounce,  in  order  to  take  the  benefit  of  a  share  of  the  moveables.  For  this  privilege 
may  be  considered  a  portio  legitima ;  but  the  executors  also  have  a  portio  tegtHma, 
namely,  a  right  to  the  moveables.  But  although  every  heir  may  resign  his  privilege,  it 
does  not  follow  that  that  abandonment  can  be  required  by  the  law,  which  does  not  confer 
the  privilege.  In  a  legal  view,  our  law  is  ignorant  that  a  foreign  estate  exists ;  and,  if 
so,  cannot  require  that  it  should  be  collated.  The  law  has  not  provided  for  this  case ; 
and  therefore  it  must  be  decided  by  the  lex  loci.  There  is  no  comitas  in  questions  of 
heritage.  Foreign  laws  are  not  permitted  to  interfere  with  real  property  under  another 
jurisdiction ;  and  here  the  petitioner  holds  heritage  in  Jamaica  by  rules  of  succession, 
unqualified  by  the  obligation  to  collate.  His  charac-  [300]  -ter  of  foreign  heir  cannot  be 
shackled  by  conditions  peculiar  to  Scotland.  When  he  claims  a  Scotch  estate,  he, 
as  Scotch  heir,  must  collate ;  but  not  when  he  claims  a  foreign  estate  as  a  foreign 
heir. 

Mrs.  Macvean,  the  executrix,  armoered^ — She  is  not  making  any  claim  upon  the 
foreign  heritage ;  she  is  contented  with  her  share  of  the  moveables ;  but  the  heir  inter- 
feres ;  he  is  in  petitorio  ;  he  appeals  to  the  Scotch  Court  for  a  portion  of  the  moveables ; 
and  that  Court  certainly  has  sufficient  jurisdiction  to  ordain  him  to  obey  the  condition 
imposed  by  the  law  that  allows  him  to  share  them.  It  is  idle  to  represent  this  as 
interfering  witli  the  law  of  a  foreign  country.  The  Scotch  Court  does  not  decide  a 
question  of  foreign  succession ;  and  therefore  the  executrix  may  admit,  without  weaken- 
ing her  case,  that  the  Scotch  Court  cannot  decide  upon  the  titles  to  an  estate  in 
Jamaica.  But  still  it  may  require  the  heir  to  renounce  his  right,  such  as  it  may  be. 
Observe,  the  executrix  only  asks  him  to  collate  the  right  to  the  subjects  he  succeeded 
to  from  his  &ther ;  to  throw  his  right  to  it  among  the  moveables,  tantum  et  tale,  as  he 
possesses  it.  Independent  of  principle,  equity  is  clearly  against  the  heir.  A  Scotch- 
man, settling  abroad,  carries  with  him  Scottish  feelings  and  views,  and  must  be  supposed 
to  contemplate  the  regulation  of  his  succession  by  the  law  of  Scotland.  Our  law  of 
collation  is  borrowed  from  the  Romans;  and  with  them  every  thing  was  collated, 
domestic  or  foreign.  It  was  introduced  when  feudal  principles  were  beginning  to  relax, 
as  a  privilege  to  the  heir,  that  his  succession  might  not  be  confined  to  a  trifling  heritable 
property,  when  there  was  a  large  executry.  ErskinSj  iii.  ix.  24.  Stair,  iii.  8,  26,  46, 
48.  But  the  condition  upon  which  the  heir  enjoys  this  privilege,  is  the  collation  of  the 
heritage.  Naturally  he  has  no  concern  with  the  moveables ;  and  the  moment  he  daims 
a  share  of  them,  he  ceases  to  be  the  heir  of  the  deceased.  He  then  becomes  as  it  were  a 
younger  child.  He  can  speak  no  more  of  heritage,  for  he  has  agreed  to  consider  the 
subject  as  moveable,  whatever  de  facto  it  may  be.  If  he  is  satisfied  with  the  heritage,  he 
takes  no  share  of  the  moveables ;  but  he  cannot  keep  both,  for  it  is  obviously  through 
a  peculiarity  of  the  law  of  Scotland  that  he  claims  a  share  of  the  moveables  at  all ;  and 
if  he  wishes  a  share  of  the  moveables,  he  must  implement  the  condition  imposed  by  that 
law  which  grants  him  the  privilege.  When  the  lex  ret  sitce  regulated  the  succession  of 
moveables,  the  younger  children  could  not  have  saved  from  the  common  fund  a 
moveable  subject  to  which  they  had  right,  merely  because  it  was  situated  abroad ;  and 
why  should  not  a  similar  ample  contribution  be  required  from  the  heir?  This  is  a 
question  of  Scotch  law ;  and  it  can  be  viewed  in  no  other  light.  The  law  of  Jamaica 
does  not  prohibit  an  heir  from  renouncing ;  and  how,  therefore,  can  the  law  of  that 
country  be  interfered  with,  when  this  renunciation  is,  by  our  law,  made  the  price  of  a 
[301]  valuable  privilege.  The  petitioner's  argument  always  implies  that  collation  is  a 
burden  on  the  heritage ;  but  it  is  a  burden  on  the  heir.  The  present  question  is  quite 
open,  there  being  no  authorities  either  one  way  or  other.  The  decisions  relied  upon  by 
the  petitioner  do  not  appear  to  throw  any  light  upon  the  point.  The  papers  in  the 
appeal  Koss  v.  Aglianby,  shew  that  the  reversal  proceeded  upon  specialties.  The  only 
decision  which  appears  to  influence  the  present  case  is  that  of  Little  Gilmour ;  see  alao 
Stair,  iii  8,  48 ;  Mackenzie,  iii  9,  11 ;  BanMon,  iii  8,  28 ;  JSrekine,  iii  9,  8 ;  Murray  9. 
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Mniiay,  July  23,  1678;  Biown  v.  BlackbuTD,  November  19,  1782.  On  principle,  the 
plea  of  the  executrix  appears  unanswerable ;  and,  if  any  doubt  remain,  the  claim  of  the 
heir  most  be  cut  down  by  the  objection  of  reprobate  and  approbate ;  Cuninghame  v. 
Gainer,  July  17,  1758;  Lowdon  i;.  LowdoD,  1811. 

The  Court  were  clearly  of  opinion  that  the  petitioner  could  not  claim  a  share  of  the 
moTeables  without  collating  his  right  to  the  heritage.  He  lay  under  no  compulsitor  to 
take  along  with  the  executors ;  but  if  he  chose  to  avail  himself  of  this  privilege,  which 
may  be  regarded  as  a  prcetorian  interposition  to  soften  the  rigour  of  law,  he  must  fulfil 
the  condition  annexed.  There  is  no  interference  with  the  law  of  succession  of  a  foreign 
country.  Indeed,  this  is  not  a  question  of  succession  at  alL  It  is  a  question  of  right  of 
parties  Mer  se.  The  claimant  comes  forward  as  a  Scotch  heir,  to  avail  himself  of  a 
Scotch  privilege,  and  to  take  something  from  the  executors ;  and  they  are  entitled  to 
insist  that  equality  shall  be  preserved,  by  throwing  the  heritage  into  the  common  fund. 
The  petitioner  has  no  more  right  to  retain  the  Jamaica  estate,  and  at  the  same  time 
interfere  with  the  executry,  than  a  bankrupt,  who  claimed  the  benefit  of  the  Scotch 
hankrupt  law,  could  insist  upon  reserving^  free  from  his  creditors,  heritable  property 
which  he  happened  to  possess  abroad. 

Ad  n  ATA 

rCf.  Fisher  v.  Diasan,  3  D.  1187.] 


No.  103.  F.C.  N.S.  V.  302.     19  Feb.  1817.    Teinds. 

Hat,  Pursuer. — Clerk  et  iPKenzie, 

Dr.  Stuart,  Defender. — Boswell  et  Davidson, 

Teinds. — ^The  minister  is  entitled  to  carry  on  or  proceed  in  a  valuation  of  the  teinds 
within  his  parish. 

The  Court  having  ordered  memorials  upon  the  point,  whether  the  minister  is 
entitled  to  carry  on  or  proceed  in  a  valuation  of  the  teinds  of  the  lands  within  his 
paxisL 

The  heritor  stated^  and  argued^ — ^That  he  had  commenced  a  process  of  valuation 
against  the  Officers  of  State,  and  called  the  minister  to  attend  to  his  interest ;  but  that, 
in  consequence  of  the  minister  insisting  upon  what  was  considered  an  unreasonable 
method  of  calculating  the  annual  return  of  the  property,  namely,  taking  the  rents 
stipulated  by  the  leases  as  the  value,  although  he  knew  that  the  tenants  were  unable  to 
pay  to  that  extent^  the  heritor  determined,  the  proof  being  concluded,  to  relinquish 
the  valuation  altogether,  or  at  least  to  let  the  process  lie  over  for  a  period;  and 
this  abandonment  he  judicially  offered.  Nor  is  he  prevented  from  so  doing,  by  having 
already  gone  so  far  in  the  process.  The  doctrine  of  litiscontestation  has  no  application 
to  the  situation  of  a  minister  in  a  process  of  valuation;  for  it  does  not  affect  an 
individual  who  is  let  in  merely  to  watch  over  an  action  which  properly  belongs  to  third 
parties.  As  to  the  plea  of  law,  the  original  decreets-arbitral  of  the  King,  and  the 
relative  Acts  of  Parliament,  demonstrate  that  the  privilege  of  leading  valuations  was, 
prior  to  1633,  confined  to  the  heritor  and  titular,  and  that  neither  the  King  in  right  of 
his  annuity,  nor  the  minister  in  right  of  his  stipend,  was  entitled  to  pursue  such  a  pro- 
cess; and  in  Stat  1633,  c.  19,  this  privilege  was  given  only  as  connected  with  a 
summons  of  augmentation,  valuation,  and  modification.  Accordingly,  no  examples  are 
to  be  found  in  the  books  of  law,  of  a  valuation  being  so  much  as  attempted  by  a  minister 
without  a  conclusion  at  the  same  time  for  augmentation.  And  the  cases  cited  by  the 
defender  occurred  during  the  period  when  a  previous  valuation  was  an  essential  step  in 
a  process  of  augmentation.  But  when  the  necessity  of  leading  a  process  of  valuation, 
for  the  purpose  of  obtaining  an  augmentation,  ceased,  the  privilege  hitherto  possessed 
by  the  minister  expired.  His  present  claim  is  [303]  therefore  independent  of  authority, 
and  is  quite  unsupported  by  any  views  of  propriety  or  expediency.  He  is  a  mere 
atipendiuy  on  the  fniits ;  and  the  valuation  of  teinds  was  introduced,  not  to  benefit 
him,  but  to  favour  the  heritors  and  titulars,  who  are  the  absolute  and  undoubted  pro- 
?.C,  lOU  JL  7 
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prietoTS.  He  can  obtain  an  augmentation  whether  a  valnation  has  or  has  not  been  led ; 
and  leading  a  valuation  is  at  the  option  of  the  other  party.  JSrskine,  b.  ii.  tit.  10,  sect 
35.     Connell  on  Tithes. 

The  minister  answered^ — That  he  was  entitled  to  rest  upon  the  leases  under  which 
the  tenants  on  the  property  held,  as  a  measure  of  the  annual  value  of  the  property ;  and 
that,  for  the  purpose  of  preventing  him  so  doing,  the  pursuer  had  endeavoured  to  free 
himself  from  the  proof  after  it  had  been  led  and  concluded.  Whatever  may  be  the  case 
in  an  ordinary  action,  certainly,  in  an  action  of  valuation,  a  party  who  has  so  positive 
an  interest  as  that  of  the  minister,  is  entitled  to  insist  upon  effect  being  given  to  the 
proof,  and  to  hold  an  abandonment  by  the  heritor  in  no  other  light  than  a  confession  of 
its  accuracy.  But  independent  of  this  consideration,  the  minister  has  a  substantial 
right  created  by  the  decreets-arbitral  and  relative  Acts  of  Parliament,  as  well  as 
authorised  in  'justice  and  expediency,  to  insist  and  proceed  to  the  close  of  the  valuation ; 
and  this  is  supported  by  all  the  cases  in  which  this  point  has  been  agitated ;  the  small 
number  of  which  is  easily  accounted  for,  by  the  general  want  of  interest  which  the 
minister  had  to  exclude  himself  from  the  annual  increase  of  the  value  of  property,  by 
limiting  the  value  to  any  particular  sum ;  Forbes  on  Tithes^  p.  399  ;  Lord  Torphichen 
against  the  Heritors  of  Calder,  7th  December  1743 ;  Folio  Did,  iv.  p.  356 ;  Duke  of 
Eoxburghe  and  others  v.  Scott  and  others,  12th  December  1744;  Kilkerratif  voce 
Teinds, 

The  Court  found,  that  the  minister  had  a  right  to  proceed  in  the  process  of  valua- 
tion, and  allowed  it  to  be  carried  on  at  his  instance.^ 


No.  106.     F.C.  N.S.  V.  309.     4  March  1817.     2nd  Div.— Lord  Bannatyne. 

The  Eeverend  William  Macartney,  Minister  of  Old  Kilpatrick,  Charger. — 

Clerk,  Forsythy  and  J.  M'Farlan, 

The  Honourable  Aechibald  Campbell  of  Succoth,  Executor  of  Mrs.  Agnks 
Stirling  of  Law,  Suspender. — Connell  and  J,  Walker. 

Teinds. — Found  a  good  ground  of  suspension,  that  the  stipend  allocated  by  interim 
decreet  of  locaHty  exceeds  the  valued  teind. 

In  the  locality  of  Old  Kilpatrick,  a  decreet  of  approbation  of  valuation  was  produced 
for  James  Stirling,  Esquire,  of  Law  ;  and  an  interim  decreet  of  locality  was  pronounced, 
5th  July  1809,  to  which  no  objections  were  made  at  the  time.  A  final  decree  of  locality 
was  afterwards  pronounced,  Ist  July  1812. 

The  minister  having  charged  upon  the  interim  decree,  after  the  final  decree  was 
pronounced,  but  not  extracted,  Mrs.  Agnes  Hamilton  or  Stirling  of  Law,  as  representing 
her  cousin  James  Stirling,  presented  a  bill  of  suspension  on  this  ground,  among  others, 
that  the  stipend  allocated  by  the  interim  decreet  exceeded  the  valued  teind.  Lord 
Bannatyne,  Ordinary,  14th  September  1812,  refused  the  bill,  "in  respect  that  when  an 
interim  locality  has  been  pronounced,  all  payments  of  stipend  must  continue  to  be  made 
under  it,  which  fall  due  and  are  payable  previous  to  a  final  [310]  decree  of  locality  being 
pronounced ;  and  that  in  so  far  as  any  individual  heritor  shall  pay  under  it,  beyond 
what  the  final  decree  fixes  to  be  the  just  proportion  falling  to  be  localled  on  his  lands, 
he  must  go  for  his  relief  against  the  other  heritors." 

A  second  bill  of  suspension  having  been  passed.  Lord  Bannatyne,  Ordinary,  before 
whom  it  came  to  be  discussed,  after  some  procedure,  took  the  cause  to  report  on  mutual 
informations.  Difi'erent  grounds  of  suspension  were  stated ;  but  the  Court  rested  their 
final  judgment  on  the  single  ground,  that  the  stipend  allocated  by  the  interim  decree 

^  Dr.  Stuart  also  argued  as  a  speciality,  that  he  having  obtained  an  augmentation, 
the  heritor  had  suspended  a  charge  for  payment  of  an  interim  sum,  upon  the  ground 
that  the  decree  of  augmentation  was  irregular,  in  so  far  as  it  had  been  obtained  without 
a  proof  of  the  rents  of  the  land,  while,  at  present,  he  would  neither  abide  by  the  valua- 
tion  himself,  nor  allow  the  clergyman  to  do  so. 
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eiceeded  the  valued  teind,  and  that  the  decree  of  approbation  of  valuation  was  produced 
shewing  the  free  teind,  before  the  interim  decree  was  pronounced. 

The  chBTgei  plecLdedf — From  the  earliest  instances  of  an  interim  decreet  of  locality, 
down  to  the  Act  of  Sederunt,  5th  July  1809,  and  even  down  to  the  date  of  the  sus- 
pender's information,  16th  June  1814,  it  was  not  considered  by  the  greatest  and  highest 
authorities,  as  having  any  relation  whatever  to  the  amount  of  the  teinds,  but  as  consti- 
tuting an  obligation  on  the  heritors  to  contribute  to  the  support  of  the  minister,  until 
the  amount  of  their  respective  teinds,  and  their  respective  quotas  of  perpetual  stipend, 
should  be  ascertained.  The  Court  were  considered  as  judges,  with  power  to  determine 
not  only  the  amount  of  the  teinds  belonging  to  the  parties,  but  the  obligations  they 
might  contract  to  one  another  in  the  course  of  any  teind  process;  JStcU,  1707,  ch.  9. 
Parties  are  every  day  held  as  coufest,  and  judgment  proceeds  on  that  ground;  and 
although  they  are  easily  reponed  against  such  judgment,  the  circumstance  of  its  being 
pronounced  on  that  footing,  proves  the  power  of  the  Court  to  attach  to  the  silence  or 
negligence  of  parties'  consequences  not  limited  by  the  amount  of  the  teinds.  If  there  is 
power  to  pronounce  such  judgment,  there  is  power  to  adhere  to  it,  or  to  refuse  to  alter 
it,  unless  upon  certain  conditions ;  and  if  one  of  these  conditions  be,  that  it  shall  not  be 
altered  till  a  new  locality  is  made  out,  this  is  clearly  within  the  power  of  the  Court ; 
Loc  of  Cupar,  26th  December  1711,  Conndl  on  TUhea^  vol.  iL  p.  300  ;  Loc.  of  Forgan, 
11th  July  1716,  Ibid,  p.  311;  Loc.  of  Whitsom,  29th  January  1719;  Loc,  of  Wick, 
18th  February  1719 ;  Loc.  of  Coull,  22d  July  1719 ;  Loc.  of  Cumbertrees,  20th  Feb- 
rnary  1734;  Loc.  of  St.  Vigeana,  4th  July  1800,  lUd.  p.  320. 

Upon  these  precedents,  the  Act  of  Sederunt,  5  th  July  1809,  was  passed,  whereby  it 
is  expressly  declared  that  the  interim  decree,  even  in  the  case  of  no  rights  being  pro- 
duced, should  be  the  rule  of  payment,  ay  and  until  an  extract  of  the  final  decree  shall 
he  famished  to  the  minister ;  although  the  Court  never  could  suppose  that  the  fifth 
part  of  the  actual  rental  would  not^  in  many  cases,  go  beyond  the  amount  of  the  valued 
teinds;  Loc  of  Dumfries,  17th  February  1814.^ 

[311]  Although  interim  localities,  before  they  become  final,  may  be  objected  to,  yet 
after  tiiey  are  final  and  extracted,  they  can  be  challeuged  in  no  form  preceding  the 
extract  of  the  final  decree. 

The  suspender  pleaded^— The  tithes  or  teinds  form  the  only  fund  out  of  which  the 
stipends  of  the  clergy  can  be  modified  or  augmented ;  and  the  Court  of  Teinds  have  no 
jiower  whatever  to  encroach  on  the  stock;  Stat.  1617,  ch.  3,  &c. ;  Stair,  lib.  iv.  tit  1, 
8.  54 ;  Bankton,  lib.  ii.  tit.  8,  s.  168 ;  Ershine,  lib.  i.  tit.  5,  s.  23 ;  Wilkie  against 
Heritors  of  Cult,  13th  February  1793.  Although,  under  an  interim  decree,  an 
heritor  may  be  bound  to  make  a  temporary  payment  of  stipend  to  the  full  amount 
of  his  teinds,  though  beyond  his  just  proportion,  in  no  case  can  he  be  made  liable, 
excepting  in  so  far  as  his  teinds  extend;  Erskine,  lib.  ii.  tit  10,  sect.  47;  Loc.  of 
Edderton,  7th  July  1725 ;  Loc.  of  Glammis,  3d  February  1736 ;  Gonnell,  vol.  ii  p.  318 ; 
Earlof  Ethie,  13th  June  1664;  Ibid,  p.  299;  Barclay  against  Minister  of  Cupar,  26th 
December  1711. 

The  Act  of  Sederunt^  5th  July  1809,  is  not  to  be  understood  absolutely  or  uncon- 
ditionally, but  with  reference  to  the  Acts  of  Parliament  on  which  it  is  founded.  It 
provides,  generally,  that  the  interim  locality  shall  be  the  rule  of  payment ;  but  it  must 
be  understood  as  qualified  with  the  condition,  "so  far  as  the  teinds  extend."  If  it 
should  be  supposed  to  sanction  an  encroachment  on  the  stock,  it  would  be  ultra  vires  of 
the  Conmiissioners  of  Teinds.  Besides,  the  Act  requires  that  the  interim  decree  shall  be 
made  up  according  to  the  rights  produced ;  and  it  is  only  to  a  scheme  so  prepared,  that 
the  declaration  as  to  payment  is  meant  to  apply.  But  it  cannot  apply  to  the  present 
interim  decree,  as  it  was  not  made  up  according  to  the  rights  produced  by  the  suspender's 
predecessor ;  and  there  was  no  jnora  on  his  part. 

The  Court  (February  4,  1815)  "repelled  the  reasons  of  suspension,  and  found  the 
letters  orderly  proceeded." 

Upon  advising  a  reclaiming  petition  (November  24,  1815)  for  Mra  Stirling,  with 
aaswers  for  the  minister, — 

Lord  Justice-Clerk  said, — On  the  general  question,  after  attending  to  the  Act  of 
Pariiament  of  the  48th  of  the  King,  and  to  the  Act  of  Sederunt,  if  it  is  to  be  maintained 

^  Not  reported. 
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that,  right  or  wrong,  whether  there  is  encroachmeDt  or  not  on  the  stock  of  the  heritor, 
payment  must  he  made  under  the  interim  decree,  and  that  that  was  the  true  meaning  of 
the  Act  of  Sederunt,  it  appears  to  me  to  he  ultra  vires  of  the  Court,  and  not  sanctioned 
hy  the  Act  of  Parliament.  It  is  important  to  attend  to  the  ipsa  verba  of  the  Act,  which 
is  an  Act  for  defining  the  powers  of  the  Commissioners  of  Teinds,  hy  which  it  is  enacted, 
"That  it  shall  he  lawful  for  the  said  Lords  of  Council  and  Session,  [312]  &c  to 
establish  regulations  for  executing  the  business  committed  to  them,  by  the  said  in  part 
recited  Act  of  the  Parliament  of  Scotland,  and  by  the  present  Act/'  Now,  what  does 
this  Act  sanction  ?  The  establishment  of  regulations  to  execute  the  Act  of  the  Scotch 
Parliament  and  this  Act.  It  is  the  clearest  of  all  propositions,  that  this  Court  of  Teinds 
is  established  for  no  purpose  but  to  regulate  matters  regarding  teinds.  There  is  not  at 
common  law  any  authority  by  which  the  Court  are  entitled  to  touch  one  farthing  of  the 
stock  of  any  heritor,  as  it  does  not  fall  within  their  province.  Now,  under  the  old  law, 
there  is  a  mistake  in  the  papers,  that  it  was  competent  to  charge  any  heritor  to  any 
extent.  I  apprehend  suspension  would  have  been  competent,  where  the  charge  was 
beyond  the  teind,  and  where  it  was  shewn  that  there  was  an  encroachment  on  the  stock. 
And  what  is  there  under  the  new  Act  to  invert  this )  There  is  nothing  in  the  Act  of 
Sederunt  that  can  be  fairly  construed  to  have  that  meaning,  and  it  was  not  passed  with 
that  intention.  For  what  does  the  Act  say  Y  That  an  interim  decree  is  to  be  made  up 
according  to  the  rights  produced  by  the  heritors.  But  it  is  a  disregard  of  these  rights, 
if  the  interim  decree  burdens  part  of  the  stock  with  payment  of  the  stipend.  To  suppose 
that  it  is  to  operate  so  as  to  take  money  out  of  the  stock,  is  not  warranted  by  the  Act 
itself.  If  the  fact  is  here,  that  the  rights  produced  shewed  that  there  was  a  valuation, 
and  there  was  excess  in  the  stipend  localled,  I  apprehend  that,  even  under  the  words  of 
the  Act,  it  cannot  stand.  I  must  own,  after  all  that  was  said  formerly,  that  this  was  to 
be  considered  as  a  regulation  among  litigants,  I  cannot  assent  to  that  proposition.  As 
to  the  point,  that  the  final  decree  supersedes  the  interim  one,  I  think  the  minister  is 
right  in  saying  that  he  is  to  get  the  final  decree  extracted  by  the  heritors ;  but  although 
this  was  not  done,  notice  enough  was  given  to  him  to  put  him  on  his  guard  not  to  go  on 
with  the  interim  decreet. 

Lord  Robertson, — I  am  of  opinion  that  the  Act  of  Sederunt  is  within  the 
powers  confided  to  the  Court  of  Teinds  by  the  Act  of  Parliament.  It  gives  power 
to  make  regulations  for  the  execution  of  that  Act  It  is  necessary  to  attend  to 
the  evil  intended  to  be  remedied ;  and  which  was  then  without  remedy,  namely,  the 
extreme  difi&culty  there  was  to  get  the  heritors  to  produce  their  rights  to  their  teinds, 
there  being  no  compulsitor  on  them  to  do  so.  The  Act  of  Sederunt  proceeded  in  a  very 
cautious  way.  For  after  decree  of  modification  is  pronounced,  the  cause  may  be  enrolled, 
and  the  Ordinary  is  directed  to  ordain  the  heritors  to  produce  their  rights  in  three 
months ;  and  this  period  was  quite  enough.  It  was  perceived  that,  notwithstanding  of 
this,  some  of  the  heritors  would  still  delay ;  and  what  was  the  remedy  ?  It  was  this  of 
an  interim  locality  to  be  prepared,  according  to  the  rights  produced,  within  the  three 
months,  to  be  in  force  till  a  final  locality  was  approved  of,  and  an  extracted  decreet 
furnished  to  the  minister  by  the  common  agent.  Have  the  heritors  any  reason  to  com> 
[313]  -plain  of  this  ?  If  the  interim  decree  did  not  give  effect  to  a  valuation,  or  other- 
wise, the  heritor  has  himself  only  to  blame ;  but  it  was  necessary  to  fix  a  term  for  the 
production  of  the  titles ;  and  that  having  been  fixed  on,  no  blame  lay  any  where  but  on 
the  heritor  himself.  I  apprehend  the  argument  cannot  be  carried  so  far,  as  to  say  that 
any  error  would  render  the  interim  decree  null.  Suppose  an  heritor  says,  "  I  have  an 
heritable  right  to  my  teinds  which  I  did  not  produce ;  in  consequence  of  which,  my 
teinds,  have  been  allocated  on  as  if  I  had  no  heritable  right.''  That  is,  no  douht^ 
contrary  to  law ;  but  the  answer  is,  "  It  is  your  own  fault  that  it  is  so ;  and,  when  the 
final  decree  is  pronounced,  effect  is  given  to  the  heritable  right,  and  you  may  make  your 
right  effectual  against  the  other  heritors."  If  there  is  no  remedy  against  an  interim 
decree  in  this  supposed  case,  I  really  cannot  see  any  difference  between  an  error  of  one 
kind  and  that  of  another.  It  is  said  that  the  Court  is  exceeding  their  powers ;  but  they 
are  not ;  because  the  heritors  are  held  as  confest  that  they  have  teinds  in  their  hands  ; 
and  this  is  the  certification  for  not  producing  their  titles,  against  which  they  may  be 
reponed  by  the  final  decree.  Having  said  this  much,  I  request  your  Lordships  to  pause 
before  you  overturn  an  Act  of  the  Court  of  Teinds ;  and,  sitting  in  this  Court,  to  go 
against  a  positive  Act  of  Sederunt,  the  words  of  which  are  quite  explicit* 
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Lord  Bannaiyne. — After  what  has  been  said  by  Lord  Robertson,  I  shall  only  say, 
that,  as  to  the  powers  of  the  Court  of  Teinds  to  pass  the  Act  of  Sederunt,  I  entertain  no 
doubt  There  is  only  one  difficulty,  that  a  final  decree  was  pronounced  before  the 
charge  was  given ;  but  the  minister  must  be  furnished  with  an  extract  of  it. 

Lord  Glenlee, — If  this  Act  of  Sederunt  had  borne  that  it  should  be  carried  into  effect, 
though  it  should  appear  that  the  stock  was  localled  upon,  then  there  might  have  been 
the  question,  whether  we  could  disregard  the  Act  of  the  Court  of  Teinds ;  and  I  would 
have  had  no  doubt  in  that  case,  as  I  would  pay  no  attention  to  the  Act^  it  being 
contrary  to  law.  £ut  the  Act  does  not  bear  so ;  and  the  only  question  is,  what  inter- 
pretation we  can  put  on  it  saTio  sensui  I  cannot  think  that  the  Court  meant  such 
Beyere  certification.  We  all  know  the  evil ;  but  what  was  the  natural  remedy  1  It  was, 
that  instead  of  charging  a  single  heritor  for  the  whole  stipend,  the  minister  was  to  have 
B  decree  apportioning  it  out  amongst  the  whole  heritors.  But  what  good  reason  was 
there  that  the  objection  should  not  be  as  good,  where  the  heritor  was  charged  more  than 
bis  teinds,  as  when  he  was  charged  for  more  than  he  ought  to  pay  1  And  is  not  the 
minister  in  a  better  situation,  as  he  can  have  no  scruple  in  charging  where  the  burden  is 
laid  on  many  heritors  ?  There  is  another  thing.  The  reason  assigned  is,  that  it  is  for 
the  minister's  benefit ;  but  that  is  put  an  end  to  when  the  final  de-  [314]  -cree  is 
extracted  before  the  charge  is  given,  because  it  draws  back  to  the  beginning  of  the 
process :  and  he  is  entitled  to  draw  from  the  different  heritors,  deducting  what  he  has 
already  received.  It  is  said  that  the  extracted  decree  ought  to  have  been  furnished  to 
him;  that  is  to  say,  he  was  not  to  be  at  the  expence  of  extracting  it.  But  was  that  to 
exempt  him  from  asking  for  it  1  The  natural  supposition  is,  that,  when  the  final  decree 
was  pronounced,  he  ought  to  have  written  for  it.  If  the  common  agent  had  neglected 
to  extract,  then  the  minister  might  complain.  But  he  was  in  possession  of  the  decree 
fliDce  the  chaise  was  insisted  in ;  and  why  should  he  not  charge  them  anew  on  the  final 
decree?  It  was  properly  observed  that,  to  give  this  Act  force,  the  interim  decree  ought 
to  be  made  out  according  to  the  rights  produced.  I  suspect  there  was  an  error,  even 
according  to  the  rights  produced.  As  this  is  a  case  where  an  error  was  committed  on 
the  titles  produced,  it  does  away  in  a  great  measure  the  necessity  of  the  interpretation 
gi?en  to  this  Act  of  Sederunt. 

Lord  Robertson, — It  is  an  error  to  suppose  the  stock  here  was  encroached  on.  There 
is  no  encroachment.  There  was  no  objection  to  the  interim  decree ;  and  if  the  stock 
bad  been  encroached  on,  that  would  have  been  an  objection  to  the  decree ;  but  there  is 
ultimately  no  encroachment  on  the  stock,  as  it  is  merely  a  temporary  payment. 

The  Court  being  equally  divided,  the  case  was  again  put  up  for  advising. 

Lord  Pitmtlly, — In  the  case  of  Dumfries,  and  other  cases,  where  the  heritors 
complained  of  the  interim  decreet,  there  was  a  difficulty  as  to  the  matter  of  fact ;  but 
bere  there  is  not,  as  it  appears  by  the  final  locality  the  stipend  allocated  exceeded  the 
teinds;  and  therefore  two  questions  arise;  \st^  Whether  there  is  a  good  ground  of 
suspension  in  the  general  case  ?  and,  2i/^,  Whether  it  was  competent  to  charge  on  the 
interim  decree  after  the  final  decree  was  pronounced,  though  not  extracted?  The 
practice  was  formerly  for  ministers  to  extract  the  decree  at  the  expence  of  one  or  two 
of  the  heritor^,  and  then  the  heritors  to  settle  it  among  themselves ;  but  he  only  up- 
lifted their  free  teind.  The  minister  was  entitled  to  his  stipend,  to  be  taken  from  any 
one  of  the  heritors,  to  the  extent  of  his  teind ;  and  it  was  only  in  a  question  with  the 
other  heritors  that  the  overpayment  was  afterwards  settled.  But  though  the  heritors 
vere  bound  to  pay  the  whole  teind,  it  is  clear  that,  even  in  a  question  with  the  minister, 
he  could  not  encroach  on  the  stock ;  it  was  vlira  vires  of  the  Court.  It  could  not  be 
said  that  it  was  a  temporary  arrangement,  and  that  relief  would  be  given  afterwards ; 
no  such  doctrine  could  be  maintained ;  and  there  cannot  be  a  better  ground  of  suspen- 
sion, than  that  the  stock  is  encroached  on.  The  interim  locality  just  came  in  place  of 
the  former  practice ;  and  I  cannot  suppose  that  this  Act  of  Sederunt  [315]  could  have 
in  view  to  alter  the  former  practice;  it  was  to  relieve  the  minister  from  charging 
particular  heritors,  and  was  more  convenient.  But  this  was  all ;  there  was  no  innovation 
on  the  former  practice.  Before  the  Act  of  Sederunt,  and  before  common  agents  were 
appointed,  the  question  occurred  in  many  cases.  In  all  of  these,  particularly  in  the  case 
of  Glammis  and  Eddleton,  mentioned  by  Oonnell,  p.  318,  they  went  into  a  consideration 
of  the  facts;  the  inference  from  which  was,  that  if  the  fact  was  as  stated  by  the  heritor, 
that  the  stock  was  encroached  on,  relief  would  be  given.     There  are  no  words  in  the 


102  MACARTNEY   V.    HON.    ARCHIBALD   CAMPBELL.      P.O.  1817,  HA  V. 

Act  giving  a  different  interpretation ;  the  same  terms  are  used  as  those  in  the  inter- 
locutors formerly  in  use  to  be  pronounced.  Besides,  I  am  moved  by  the  statement  at 
the  bar  about  the  nature  of  the  error  committed.  The  Act  requires  that  the  interim, 
decreet  shall  be  made  up  according  to  the  rights  produced.  This  locality,  however,  is 
not  made  up  according  to  the  rights  produced,  and  therefore  the  Act  does  not  apply. 
On  that  ground,  I  am  for  altering  the  interlocutor.  I  am  more  clear  on  the  second  view 
of  the  case,  that  the  fina]  decree  was  approved  of  before  the  charge  was  given.  The 
minister  was  warned  of  the  mistake  :  and  yet,  in  face  of  this  warning  though  he  knew 
that  a  final  decree  was  pronounced,  he  proceeded  to  give  a  charge  on  the  interim  decreet. 
It  is  impossible  to  justify  this.  It  is  true  that  the  decree  was  not  extracted,  nor  the 
interlocutor  final,  but  he  was  warned  that  the  error  was  corrected.  Upon  that  ground 
alone,  the  conduct  of  the  minister  was  unadvisable.  Bat,  on  the  other  ground,  I  am 
also  clear  that  the  charge  was  ultra  vires  of  the  Court ;  and  I  am  therefore  for  altering 
the  interlocutor. 

The  Court  "alter  the  interlocutor  complained  of:  Find  it  a  relevant  ground  of 
suspension,  that  the  sums  charged  for  exceed  the  amount  of  the  teinds  of  the 
petitioner's  lands." 

Upon  advising  a  reclaiming  petition  for  the  charger,  with  answers  for  the  Honourable 
Archibald  Campbell  of  Succotb,  as  executor  of  Mrs.  Stirling,  the  Court  adhered  (4th 
March  1817). 

[Cf.  OsiDold  v.  Martin,  14  S.  34 ;  Cameron  v.  Qhisholm-Batten,  7  M.  570 ;  M'NeUVs 

Trustees  v.  Campbell,  10  M.  754.] 


No.  114.      F.C.  N.S.  V.  324.     11  March  1817.     2nd  Div.— Lord  Pitmilly. 

Andrew  Stirling  and  Others,  Pursuers. — Corbet. 

William  David  Henderson,  Defender. — L'Amy,  Jardine. 

Prescription, — The  sexennial  prescription  of  bills  found  not  to  be  barred  by  the  repre- 
sentative of  the  granter  swearing  that  he  never  heard  of  the  bill,  and  does  not  know 
whether  it  was  paid  or  not. 

Francis  Henderson,  and  Eobert  Henderson,  his  father,  were  joint  obligants  in  a  pro- 
missory-note dated  1st  November  1802,  payable  twelve  moDths  after  date,  to  Andrew 
Stirling  and  other<<,  as  assignees  for  the  creditors  of  Francis  Henderson.  Francis 
Henderson  left  the  country  before  the  note  was  payable ;  and  applications  for  payment 
were  made  to  Robert  Henderson,  but  no  answer  was  returned ;  and  he  died  in  1806, 
three  years  before  prescription  had  run. 

On  17th  August  1813,  an  action  was  raised  by  the  pursuers  against  Francis 
Henderson,  who  made  no  appearance,  and  William  David  Wightman  Henderson,  the 
heir  of  Robert  Henderson,  who  stated  in  defence,  that  he  knew  nothing  of  the  transac- 
tion, but  had  every  reason  to  believe  that  the  promissory-note  had  been  paid  by  his 
brother,  Francis  Henderson ;  that  no  demand  was  ever  made  on  his  father,  so  far  as  he 
knew  'y  and  pleaded  the  sexennial  prescription. 

Lord  Pitmilly,  Ordinary  (2d  March  1816),  "  sustained  the  plea  of  prescription ;  but 
found  it  competent  to  prove  resting  owing  by  the  writ  or  oath  of  the  defender. 

The  defender  deponed,  "  That  he  beUeves  the  promissory-note  to  be  subscribed  by 
Francis  Henderson,  the  deponent's  brother,  and  the  late  Robert  Henderson,  the 
deponent's  father.  Interrogated,  If  the  defender  had  access  to  know  the  consideration  or 
inductive  cause  of  the  gentlemen  above  named  granting  the  said  promissory-note  1 
depones,  That  Andrew  Stirling,  &c.  were  assignees  upon  the  bankrupt  estate  of 
Henderson  and  Abernethy :  That  the  said  Francis  Henderson,  in  right  of  his  wife,  had 
a  liferent  estate  in  America;  which  liferent  interest  he  repurchased  from  the  aaid 
assignees ;  and  the  sum  contained  in  the  said  promissory-note  was  one  of  the  instal- 
ments of  the  stipulated  price :  That  the  deponenl'd  father  died  in  the  latter  end  of  the 
year  1806,  and  he  [325]  thinks  about  the  20th  of  December :  That  he  is  his  father's 
sole  executor  by  deed  of  settlement.     Interrogated,  Whether  the  deponent  himself 
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made  payment  of  the  note  in  question  since  the  death  of  his  father  1  depones,  That  he 
did  not  Interrogated,  If  the  deponent  knows  or  understands  that  his  father  paid,  or 
did  Dot  pay,  said  promissory-note  1  depones,  That  he  never  heard  his  father  speak  of  the 
said  promissory-nQte,  nor  does  the  deponent  know  whether  he  did  or  did  not  pay  it. 
Interrogated,  Whether  the  deponent's  father  was  for  several  years  factor  over  the  estates 
in  Dumfries-shire,  belonging  to  the  Viscount  of  Stormont,  and  how  long?  depones. 
That  he  was  for  about  30  years.  Interrogated,  Whether  the  deponent's  father  kept 
books  relative  to  his  own  concerns  1  and  whether  there  is  an  entry  in  any  of  these 
books,  bearing  the  promissory-note  in  question  to  have  been  paid  by  him?  depones, 
That  his  father  died  in  his  eighty-fourth  year ;  and  that  it  consists  with  the  deponent's 
knowledge  that  he  kept  no  regular  books  for  the  last  ten  years  of  his  life,  most  of  his 
transactioDS  having  been  negotiated  by  the  deponent's  brothers,  who  got  the  money,  and 
gave  their  father  the  vouchers  of  their  payments :  That  the  deponent's  father  removed 
from  his  former  residence  at  Gomlongan  to  Whitecrof t,  a  distance  of  about  three  miles, 
in  the  year  1801 ;  and  the  deponent  continued  to  reside  at  Comlongan  till  1808. 
Interrogated,  Whether,  from  the  friendly  habits  that  subsisted  between  the  deponent 
and  his  father,  the  advanced  age  of  that  gentleman,  when  the  promissory-nole  fell  due, 
viz.  lst-4th  November  1803,  its  amount 'I..  632,  10s.  and  payable  to  the  assignees  above 
mentioned,  the  deponent  conceives  or  believes  such  payment  would  have  been  made  by 
his  father,  without  coming  to  the  deponent's  knowledge  either  then  or  since  ?  depones, 
That  he  believes  his  father  might  have  paid  it,  although,  as  he  already  deponed,  he 
never  heard  his  father  speak  of  the  said  promissory-note ;  nor  does  the  deponent  know 
whether  his  father  did  pay  it  or  not.  And  the  deponent  adds,  That,  owing  to  his  own 
bad  state  of  health,  he  had  very  little  intercourse  with  his  father  for  several  years 
before  his  death.  Depones,  on  the  pursuer's  interrogatory.  That,  since  the  commence- 
ment of  this  action,  he  has  made  a  search  among  his  father's  papers,  in  order,  if  possible, 
to  get  some  information  with  regard  to  this  promissory-note ;  but  he  has  not  found  any 
paper  or  jotting  relative  thereto,  except  one  letter,  which  he  now  produces,  and  is 
marked  by  the  Commissioner  and  clerk  as  relative  hereto,  dated  London,  9th  November 
1802,  written  by  the  said  Francis  Henderson,  and  addressed  to  the  said  Robert 
Henderson  ;  which  letter  the  deponent  found  among  his  father's  papers  only  two  days 
ago,  after  a  long  search.  Interrogated,  Whether,  after  the  sequestration  of  Francis 
Henderson  in  1811,  aUuded  to  in  the  defences,  he  made  a  composition  with  the  creditors, 
in  consequence  whereof  the  sequestration  was  recalled  1 — if  the  deponent  himself  was  a 
creditor  of  Francis, — made  a  claim  in  the  sequestration, — ^and  acceded  to  the  composi- 
tion?— and  whether  the  promissory-note  in  question  [326]  was  matter  of  discussion  and 
consideration  with  Francis  and  his  creditors,  and  with  the  cautioners  for  the  composition  ? 
depones,  That  he  ranked  as  a  creditor  for  a  bond  of  L.1400,  with  interest,  granted  by 
Francis  to  his  father ;  and  he  also  acceded  to  the  composition,  no  part  of  which  he  has 
ever  drawn ;  but,  to  the  best  of  the  deponent's  recollection,  the  promissory-note  in 
question  was  not  matter  of  discussion  or  consideration  with  Francis  or  his  creditors,  or 
the  cautioners  for  the  composition,  the  deponent  being  in  very  bad  health  for  a  consider- 
able time  before  and  after  that  period.  Upon  the  pursuer's  interrogatory,  depones, 
That  he  has  had  no  correspondence  with  his  brother  since  he  went  last  to  America, 
which  he  thinks  was  in  the  year  1812." 

The  letter  from  Francis  Henderson  to  his  father,  alluded  to  in  the  deposition,  merely 
mentioned  the  receipt  of  two  promissory-notes,  accepted  by  his  father  and  him,  but 
neither  of  them  the  bill  in  question. 

The  Lord  Ordinary  (11th  December  1816),  "having  considered  the  deposition  of 
the  defender,  sustains  the  defences." 

The  pursuer  redaimedf  and  pleaded, — ^The  pursuer  admits  that  it  is  necessary 
that  the  defender's  oath  should  establish  the  note  to  be  resting  owing ;  but  the  deposi- 
tion shews  that  the  defender  was  perfectly  acquainted  with  the  transaction,  and  there  is 
the  concession,  very  faintly  qualified,  that  no  demand  was  ever  made  on  his  father. 

The  sexennial  prescription  does  not  extinguish  the  debt,  leaving  no  remedy,  unless 
the  oath  contain  an  explicit  acknowledgment  of  resting  owing ;  but  it  rests  on  a  presump- 
tion of  payment  by  the  lapse  of  time,  which  may  be  elided  by  the  negative  evidence  of 
non-payment,  if  satisfactorily  established  by  the  writing  or  oath  of  the  debtor,  whether 
the  original  obligant  or  his  representative.  The  import  of  the  oath  will  not  depend  on 
the  inference  that  may  be  deduced  by  the  deponent  himself,  but  upon  this  result, 
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whether  facts  are  disclosed  sufficient  to  elide  the  presumption  of  payment,  and  prove 
the  debt,  which  certainly  once  subsisted,  to  be  still  owing,  Erahiney  lib.  iv.  tit  2,  sect. 
14.  If  Robert  Henderson  had  been  alive,  and  had  deponed  in  general  terms  that  the 
note  was  not  resting  owing,  but  could  give  no  detail  of  the  act  of  payment,  thia 
deficiency  would  have  been  virtually  acknowledging  the  debt  to  be  resting  owing.  The 
deposition  by  the  successor  of  the  original  debtor  must  also  be  circumstantial ;  and  unless 
he  depone  that  he  actually  saw  the  money  paid,  a  party  is  not  compelled  to  rest  on  a 
general  denial. 

The  sexennial  prescription  is  framed  on  the  same  principle  with  the  triennial,  intro- 
duced by  Act  1579,  ch.  83 ;  and  the  triennial  prescription,  when  pleaded,  must  be  com- 
bined with  a  direct  allegation  of  payment,  where  the  original  debtor  is  the  defender, 
and  presumptively,  where  his  representative  is  the  party ;  Lesslie  a^inst  MoUison,  15th 
November  1808. 

[327]  The  Court  refused  the  petition,  without  answers. 


No.  115.        F.C.  N.S.  V.  327.     14  May  1817.     2nd  Div.— Lord  Craigie. 

Jane  Linwood,  for  herself  and  Children,  Pursuer. — Baird  et  Fullerton, 

Vans  Hathobn,  Esquire,  and  Others,  Defenders. —-4.  Bell,  Greertshields,  Clerk, 

Cranstoun,  More,  et  Jafneson, 

BeparcUum — PuUie  Police. — A  landed  proprietor  found  not  liable  for  damages  occasioned 
by  cutting  down  a  tree  on  his  estate  without  his  orders. 

John  linwood,  tenant  in  Freugh,  while  proceeding  along  the  high-road  to  Stranraer 
on  a  market-day,  was  killed  by  the  fall  of  a  tree  cut  on  the  estate  of  Garthland,  belong- 
ing to  Yans  Hathom,  Esquire. 

An  action  of  damages  was  brought  by  Jane  Linwood,  the  widow,  for  herself  and 
children,  against  Mr.  Yans  Hathom,  the  proprietor ',  John  Hathom  and  Willian  Beid, 
through  whose  intervention  or  connivance  directions,  either  express  or  implied,  had 
been  given  to  cut  down  the  tree ;  and  Peter  Mackie  and  Mathew  Graham,  the  persons 
by  whom  the  tree  was  actually  cut  down. 

Lord  Craigie,  Ordinary,  allowed  both  parties  a  proof ;  and  afterwards  reported  the 
case  upon  informations  to  the  Court,  subjoining  the  following  note  to  the  interlocutor : 
'*  The  Lord  Ordinary  has  thought  it  expedient  for  all  parties,  that  this  case  should,  as 
soon  as  possible,  receive  the  determination  of  the  Court.  The  opinion  he  has  formed  is 
as  follows : — 

"As  to  the  parties  immediately  engaged  in  cutting  down  the  tree  which  has  given 
rise  to  the  litigation,  viz.  Peter  Mackie  and  Mathew  Graham,  there  seems  to  be  no 
doubt;  and,  indeed,  no  memorial  has  been  given  in  for  them,  so  that  they  may  be 
considered  as  having  acknowledged  the  justice  of  the  claim,  so  far  as  they  are  concerned. 
To  fell  a  large  tree  on  the  verge  of  a  public  road,  in  the  middle  of  the  day,  when  there 
was  a  great  confluence  of  people  going  to  a  fair,  to  be  held  at  the  distance  of  a  few 
miles,  without  using  any  of  the  ordinary  precautions,  appears  to  be  quite  inexcusable. 
As  to  the  argument  arising  from  [328]  the  state  of  the  wind,  it  is  far  from  affording 
any  justification.  It  ought  to  have  induced  the  parties  to  defer  the  work  to  a  more  fit 
season. 

"  Again,  as  to  William  Beid,  it  is  proved,  and  indeed  admitted  by  him,  that  he  had 
marked  out  the  trees  intended  to  be  cut  down,  and  would  have  been  present  at  the 
time,  if  not  otherways  engaged.  This  clearly  implies  an  authority  from  him  to  the 
persons  who  were  employed  in  cutting  the  trees ;  and,  therefore,  he  also  would  be  liable 
to  repair  the  consequences,  if  he  had  not  received  authority  from  one  of  the  other  two 
defenders,  viz.  Mr.  John  or  Mr.  Yans  Hathom.  But  although  a  good  deal  of  ingenuity 
has  been  employed  on  this  head,  the  Lord  Ordinary  can  entertain  no  doubt,  that  such 
authority  had  been  given,  and,  consequently,  that,  as  this  defender  did  nothing  wrong, 
and  nothing  more  than  he  was  empowered  to  do,  he  ought  to  be  assoilzied. 

"  Perhaps,  from  what  was  said  by  Eeid  after  he  had  heard  of  the  accident,  it  might 
be  inferred  t^t  he  had  undertaken  to  superintend  the  cutting  down  of  the  trees,  as 
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well  as  to  mark  out  those  that  were  to  be  out  down,  and  ia  this  view  he  would  bacom  e 
liable.  But  this  seems  rather  to  be  a  constrained  interpretation  of  the  words  used  by 
him,  and  caanot  be  resorted  to  by  the  other  defenders,  whose  defence  seem?  rather  to 
rest  upon  a  denial  of  their  having  given  any  authority  to  Reid. 

"  As  to  John  Hathorn.  As  no  step  has  been  taken  since  his  death  to  transfer  the 
action  against  his  representatives,  there  can  be  no  decision  as  to  him  at  this  time. 

"In  fine,  as  to  Mr.  Vans  Hathorn.  If  the  cutting  down  of  trees  was  performed  by 
persons  authorized  by  him,  or  in  his  employment,  whether  directly  or  indirectly  given, 
it  is  thought  he  must  be  liable.  And,  although  the  proof  is  not  so  direct  and  positive 
as  might  have  been  expected,  owing  to  this,  that  all  the  parties  appearing  to  have  any 
aceession  to  the  cutting  down  of  the  trees  have  been  called  as  defenders,  the  general 
result,  it  is  thought,  is  sufficiently  clear. 

''It  is  admitted  and  proved,  that  at  the  time  Mackie  was  Mr.  Vans  Hathorn's 
servant,  employed  by  the  year,  having  come  in  the  place  of  William  Reid,  who  had  for 
long  been  wood-forester  at  Garthland,  though  apparently  with  more  ample  powers  of 
management  than  Mackie.  Mr.  Hathorn's  having  an  intention  to  cut  down  some  trees 
is  also  proved,  and  for  a  purpose  that  fell  immediately  under  Mackie's  province.  Then, 
as  already  noticed,  William  Reid,  who  had  been  employed  on  such  occasions,  had 
marked  the  trees,  and  had  given  directions,  which  it  is  not  to  be  presumed  he  would 
have  given  without  authority  from  Mr.  Vans  Hathorn,  or  from  Mr.  John  Hathorn,  to 
.  whom  the  tenants  were  referred,  when  having  occasion  for  wood  to  keep  up  the  fences, 
&c  But  what  seems  to  be  quite  conclusive  on  this  point  is,  the  conduct  of  Mr.  Yans 
Hathorn  himself  after  the  fatal  event  had  taken  place.  Had  the  trees  been  cut  down 
without  authority,  or  contrary  to  his  orders,  he  surely  would  have  taken  the  first 
opportunity  of  [329]  intimating  his  displeasure.  He  would  have  removed  those  who 
had  been  accessory  to  the  wrong  from  his  employment,  and  used  measures  for  having 
them  punished.  But  nothing  of  this  sort  occurred,  not  only  Mr.  John  Hathorn,  but 
Beid  and  Mackie,  having  been  continued  in  his  employment  as  before. 

"  As  to  the  amount  of  the  damages,  it  may  be  thought  premature  to  speak  more 
particularly,  as  the  defender  Mr.  Vans  Hathorn  has  declined  any  detailed  argument 
vith  regard  to  it.  In  general,  it  has  occurred  to  the  Lord  Ordinary,  that  in  such  cases 
a  distinction  ought  to  be  made  between  those  persons  who,  by  their  undertaking  what 
they  had  not  skill  to  perform,  or  by  a  failure  in  attention  to  the  lives  and  safety  of  their 
fellow  creatures,  have  been  guilty  of  a  moral  wrong,  and  those  who,  though  exempted 
from  every  charge  of  impropriety,  are,  in  the  eye  of  the  law,  held  to  be  liable  to  repair 
^t  wrong.  On  this  ground,  in  the  case  of  Brown  v,  Macgregor  and  others,  the  Lord 
Ordinary  thought,  that  while  the  immediate  authors  of  the  injury  might  justly  be 
eompelled  to  make  atonement  so  far  as  that  was  possible,  even  for  the  wounded  feelings 
and  affections  of  the  widow  and  children  of  the  deceased,  their  employers  could  only  be 
called  upon  to  make  up  quod  deerat  pcUrtmonio,  But  a  contrary  opinion  seemed  to 
prevail  at  that  time  on  the  Bench ;  and,  if  so,  it  may  be  deemed  right,  on  the  present 
occasion,  to  follow  the  same  rule. 

"  As  to  the  mutual  claims  of  relief  between  those  who  are  obliged  to  make  reparation 
to  the  pursuers,  it  may  also  be  thought  unnecessary  to  say  any  thing  at  this  time. 
Most  assuredly,  if  the  persons  immediately  engaged  in  felling  the  trees  were  guilty  of 
a  wrong,  they  may  be  required,  so  far  as  they  are  able,  to  indemnify  their  employers. 
Again,  if  it  were  to  be  supposed  that  Reid  had  undertaken  to  superintend  the  cutting 
down  of  the  trees,  and,  by  his  failure  to  do  so,  had  contributed  to  the  wrong  that  was 
done^  he,  in  his  turn,  as  well  as  Mackie  and  Graham,  would  be  liable  to  indemnify  Mr. 
Vans  Hathorn,  to  whom  no  blame  can  be  imputed,  except  that  of  employing  persons 
who,  either  from  ignorance  or  inattention,  had  not  performed  the  duty  which  was 
required  from  them." 

The  ^xmuers  pleaded, — The  proof  establishes  that  the  tree  was  cut  down  by  two  of 
the  defenders,  within  a  few  yards  of  the  high-road,  without  any  warning  being  given 
to  the  passengers,  and  without  any  precautions  being  taken  to  prevent  injury  to  them. 
The  defender,  John  Hathorn,  who  had  a  general  superintendence  of  the  proprietor's 
estate,  sent  a  message  to  William  Reid,  employed  on  the  estate,  to  cut  down  trees, 
though  not  this  particular  tree;  and  William  Reid  marked  the  trees  to  be  cut,  and 
employed  Peter  Mackie  and  Mathew  Graham  to  cut  down  the  tree.  Although  there 
18  nothing  illegal  in  the  act  of  cutting  down  a  tree  on  the  side  of  a  pubhc  road,  it  is  an 
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act  which  is  legal  or  illegal,  according  to  the  adoption  or  neglect  of  the  necessary 
precautions  for  the  public  [330]  safety.  Dae  warning  is  absolutely  requisite  to 
constitute  the  legality  of  an  act,  which,  in  other  circumstances,  might  have  been 
exercised  without  any  such  precautions ;  Instit  lib.  iv.  tit.  3,  sect.  5.  This  was  not  a 
case  of  c<uu8  fortuituSy  but  a  highly  culpable  piece  of  carelessness,  imposing  somewhere 
a  liability  for  damages. 

The  acquittal  of  Graham  by  the  criminal  court  is  not  a  res  jttdtcata,  as  the  absence 
of  that  positive  intention  to  injure,  constituting  crime,  does  not  exclude  his  being 
chargeable  with  that  degree  of  culpability  in  the  civil  sense,  subjecting  him  to  repara- 
tion of  damages;  Buchanan  against  Bontein,  27th  Kovember  1739,  Kilk.  p.  495;  Kerr 
against  Sun  Fire  Office,  17th  December  1793. 

A  master  is  not  liable  for  the  crime  of  his  servant ;  but  he  is  liable  for  all  the 
injurious  consequences  arising  from  neglect  or  carelessness  in  the  performance  of  aU  acts, 
in  themselves  perfectly  lawful,  done  in  his  service.  This  is  the  implied  contract  under 
which  every  man  acts  or  possesses ;  and  he  cannot  relieve  himself  from  its  obligations, 
by  exercising  those  acts  of  possession,  by  delegation,  instead  of  in  person ;  Innes  against 
Magistrates  of  Edinburgh,  6th  February  1798;  Smith  against  Milne,  8th  March  1810; 
Black  against  Caddell,  9th  February  1804;  Brown  against  Macgregor,  26th  February 
1813;  Lord  Keith  against  Keir,  10th  June  1812;  Macmanus  against  Cricket,  25th 
November  1800,  Eas^s  Reports,  Dteg.  lib.  ix.  tit.  3,  Blackstone^  lib.  1,  cap.  14,  Stat. 
1669,  ch.  16. 

Although  Mr.  Yans  Hathorn  gave  no  precise  authority  for  cutting  down  this 
particular  tree,  and  even  supposing  it  cut  down  contrary  to  his  wishes,  still,  if  the  opera- 
tion was  performed  by  the  direction  or  connivance  of  the  persons  employed  in  the 
management  of  his  property,  acting  bona  fide  for  his  behoof,  he  must  be  responsible. 

The  defender,  Mr.  Yans  Hathorn,  pleaded^ — This  was  as  strong  an  instance  of  casus 
fortuihis  as  can  be  imagined.  There  was  every  presumption  that  the  tree  would  fall 
into  the  field,  and  not  into  the  road ;  and  the  whole  operation  was  more  visible  from 
the  road,  than  to  those  cutting  the  tree,  one  of  whom  was  placed  for  the  very  purpose 
of  giving  warning,  and  there  was  no  appearance  of  danger  till  the  tree  was  precipitated 
into  the  road,  by  the  unexpected  rising  of  the  wind ;  Dteg»  lib.  ix.  tit.  2,  1.  30,  sect.  3. 
Such  warning  is  only  necessary  as  to  put  passengers  on  their  guard,  whether  given  by 
the  tongue,  the  hand,  or  the  visible  or  audible  obviousness  of  the  danger  itself. 

The  acquittal  of  Graham,  who  was  the  only  agent  in  cutting  the  tree,  by  the 
Justiciary  Court,  is  conclusive  as  to  his  innocence ;  and  must  be  so  likewise  as  to  the 
others.  Assy  thment  is  not  due,  when,  after  trial,  the  person  accused  has  been  acquitted ; 
Hum^s  Com,  vol.  i.  p.  448. 

The  defender  himself  was  residing  at  a  distance,  and  gave  no  orders  for  cutting  down 
the  tree ;  on  the  contrary,  it  was  against  his  wish  that  it  should  be  cut  down.  The 
proof  does  not  establish  that  John  Hathorn  had  any  general  management  of  the  pro- 
[331]  -prietor's  estate ;  and  he  certainly  hai  no  power  to  cut  the  wood ;  a  power  which 
no  proprietor  delegates  to  any  one.  It  is  not  proved  that  any  orders  were  given  by 
John  Hathorn  to  William  Raid  to  cut  the  tree ;  aud  William  Eeid's  general  superinten- 
dence of  the  woods,  to  see  that  no  damage  was  done  to  them,  had  ceased  a  year  and  a 
half  before  the  accident.  Peter  M'Kie,  although  the  defender's  servant,  was  so  for  a 
particular  purpose  only,  with  no  power  to  employ  others ;  and  Mathew  Graham  never 
was  the  defender's  servant 

The  finding  a  master  liable  for  the  unskilful  or  negligent  performance  of  an  act  in 
his  service,  even  when  particularly  authorized  by  him,  is  a  stretch  of  presumed  delinqu- 
ency,  a  good  way  beyond  the  rules  of  natural  justice ;  Bajikton,  lib.  i.  tit.  2,  sect.  30. 
But  it  is  a  much  more  violent  stretch  of  constructive  obligation,  to  make  a  master 
responsible  for  the  general  fitness  or  prudence  of  his  servant  in  the  discharge  of  any 
general  or  permanent  duty ;  and  liable  in  damages,  where  he  commits  an  injury  for 
want  of  these  qualities,  whether  in  his  master's  presence  or  not ;  Stair,  lib.  i,  tit.  9,  sect. 
5.  Kaimes*  Principles  of  Equity,  lib.  i.  Part  1.  c.  i.  sect.  2,  p.  63;  M'Manus  against 
Cricket,  25th  November  1800,  East  The  exceptions,  for  the  sake  of  expediency,  from 
the  general  rule,  that  culpa  tenet  suos  aitctores,  are  very  few,  as  in  the  case  of  a  trades- 
man, innkeeper,  and  the  like,  who  are  liable  for  their  servants,  ex  contractu,  because 
the  work  has  not  been  duly  performed ;  or  where  a  master  employs  a  servant,  knowing 
him  to  be  unskilful  or  dishonest,  or  orders  him  to  do  a  thing  which  is  wrong,  though 
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lawfal  for  the  servant  to  do.     But  the  general  rule  applies,  where  no  contract  can  be 
pleaded,  and  where  no  blame  is  imputable  to  the  master. 

Even  in  rude  times,  when  the  slave  was  the  mere  instrument  of  the  master,  and  had 
no  property  of  his  own,  some  remedy  was  provided  against  unlimited  liability ;  Inst  lib. 
iv.  tit.  8,  Cod,  1.  iv.  An  serv.  pro  sua  facto  ;  Band,  1.  xv.  De  Cond.  fuH,  Masters  were 
afterwards  found  not  liable  unless  for  servants  hired  for  a  term;  Galbraith  against 
Anderson,  12th  January  1617,  Kerse;  Murislaw  against  Haliburton,  28th  March  1623, 
HaddingtoTL  And  their  liability  afterwards  ceased  altogether,  unless  culpa  could  be 
brought  home  to  them,  or  when  responsibility  was' created  by  contract ;  Campbell  against 
Barrie,  15th  July  1748,  KUkerran;  Thorburn  against  Ellis,  24th  May  1811 ;  Stair,  lib. 
iv.  tit.  9,  sect.  5. — Bankton,  lib.  iv.  tiL  2,  sect.  30. 

Informations  were  given  in  for  the  other  defenders,  pleading,  that  the  accident  was 
altogether  a  catus  foriuitus,  and  that  there  was  no  culpability  in  the  operation  of  cutting 
the  tree,  appearing  from  the  proof ;  and  reference  as  to  the  law  of  the  case  was  made  to 
the  information  for  Mr.  Vans  Hathorn,  as  the  principal  object  of  the  pursuers  was  to 
make  him  liable. 

Lord  Olefdee, — At  to  the  fact  how  far  Mr.  Vans  Hathorn  had  given  instructions  to 
cut  this  tree,  I  should  think,  from  the  proof,  [332]  that  he  had  not,  or  rather  that  be 
did  not  mean  to  cut  trees  at  all  in  that  place.     It  is  equally  clear  that  Held  was  in  the 
habit  of  doing  business  of  that  kind  for  him ;  but  it  is  not  necessary  to  go  into  that ; 
for  I  own,  as  far  as  concerns  Mr.  Hathorn,  I  have  great  doubts  if  he  would  have  been 
liable,  if  he  had  given  orders  to  cut  this  tree.     Where  a  person  employs  another  to  do 
an  act,  which  in  its  own  nature  is  unlawful,  he  is  answerable  for  what  may  happen  in 
consequence ;  there  can  be  no  doubt  of  that.     There  is  also  a  certain  order  of  cases, 
where  you  cannot  say  that  the  person  is  versans  in  iUidtOy  but  still  there  are  certain 
precaations  requisite  to  be  taken  to  prevent  injury  to  others,  which,  if  neglected,  will 
subject  him  in  damages.     It  is  well  remarked  in  the  papers,  that  there  is  a  distinction 
to  be  observed  in  such  cases.     There  are  certain  things  which,  from  their  universality, 
and  the  necessity  of  their  being  done,  have  precise  rules  pointed  out  for  doing  them, 
which  every  person  is  bound  to  follow ;  and  a  person  neglecting  them  is  blameable,  and 
the  employer  will  be  answerable,  though  he  employs  rational  and  skilled  persons  to  do 
them.     But  there  is  a  great  variety  of  cases  of  a  different  kind,  where  precautions  may 
no  doubt  be  used,  but  where  much  may  depend,  as  to  the  nature  of  the  precautions,  on 
circumstances  occurring  at  the  very  time  of  doing  the  act,  and  where  it  is  impracticable 
to  give  instructions  beforehand  as  to  what  is  to  be  done.     AH  you  can  do  is,  to  take 
care  that  it  be  done  in  such  a  way,  that  every  person  employed  will  take  the  proper  pre- 
cautions.    As  iu  the  case  of  a  person  repairing  the  roof  of  his  house,  or  altering  a 
building  in  a  town,  it  is  not  an  illicit  act  to  throw  the  rubbish  into  the  street,  but  it  is 
necessary  to  have  some  person  to  warn  the   passengers  of  their  danger.     If  a  man 
employs  a  person  to  repair  his  house,  and  he  actually  has  a  proper  watch  to  warn  the 
people,  accidents  may  still  happen ;  the  person  warned  may  be  thinking  of  something 
else,  and  not  attend  to  it.     No  doubt,  if  the  person  giving  the  warning  is  very  active, 
he  might  remedy  it,  but  his  employer  could  not  be  liable,  if  from  some  accident  he  did 
notb     In  general,  it  is  perfectly  impossible  to  think  that,  with  any  care,  all  accidents  can 
be  prevented ;  if  you  avoid  those  that  are  most  likely  to  happen,  and  take  proper  pre- 
cautions for  others,  this  is  all  that  can  be  required.     I  don't  see  how  the  common 
operations  of  life  could  go  on  otherwise,  if  a  man  could  never  do  anything  without 
risking  his  fortune  from  some  accident  that  may  happen. 

As  to  the  accident  here,  the  cutting  the  tree  near  the  road,  and  even  letting  it  fall 
into  the  road,  is  not  a  versatio  in  Ulicito ;  but  it  was  a  reasonable  precaution  to  exact 
that  some  person  should  warn  the  passengers  of  the  danger.  I  will  not  say  how  far  the 
n^lecting  that  would  render  the  proprietor  liable ;  it  might  be  presumed  that  the 
person  employed  would  attend  to  it.  But  suppose  that  he  is  bound  to  do  so,  I  doubt 
if  he  IB  liable  for  every  accident,  where  the  precaution  has  been  ineffectuaL  Suppose 
the  accident  had  happened  in  this  way,  that  the  head  of  the  hatchet  had  flown  off  and 
killed  the  man,  this  might  have  been  very  careless  on  the  part  of  the  wood-man,  as  he 
ought  to  have  seen  that  it  was  secure ;  [333]  but  is  his  master  to  be  liable  because  he 
should  have  told  him  to  go  to  the  smith  1  That  is  one  of  those  things  which  it  is 
unreasonable  to  exact ;  and  it  ought  not  to  come  against  the  master,  but  the  individual 
guilty  of  the  negligence.     I  see  very  well,  in  this  case,  that  Graham  and  Mackie  acted 
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with  sufficient  precaution  ;  and  I  doubt  if  any  reasonable  person  would  think  of  more. 
One  was  employed  in  cutting  the  tree ;  and  the  other  could  be  there  for  no  other  purpose 
but  to  tell  people  of  their  danger.  I  have  no  idea  that  the  proprietor,  in  cutting  a  tree, 
so  as  to  fall  on  the  road,  is  doing  a  wrong  act ;  but,  to  be  sure,  you  are  to  dress  it 
immediately,  and  not  allow  it  to  remain.  I  rather  suppose  the  high-road  is  the  proper 
place  for  its  falling,  and  not  among  the  other  trees.  It  is  requisite,  however,  to  have 
people  to  warn  of  the  danger ;  but  passengers  having  been  able  to  see  the  proper  pre- 
parations going  on,  I  think  every  thing  was  done  that  it  was  reasonable  that  the 
proprietor  should  be  responsible  for  having  done;  and  it  is  hard  that,  for  a  mere 
accident,  he  should  be  liable  in  damages. 

As  to  Reid,  the  case  is  very  slender  against  him.  As  to  the  others,  the  one  that 
was  actually  cutting  was  employed,  and  could  do  nothing  else ;  and  Mackie  was  the  only 
person  to  blame;  but  a  thousand  accidents  may  have  occasioned  it  I  am  rather 
inclined,  therefore,  to  consider  this  as  a  pure  accident ;  and,  upon  the  whole,  I  am  for 
assoilzieing  all  the  defenders. 

Lord  Bannatyne» — I  would  be  of  the  same  opinion,  if  I  thought  it  had  been  an 
accident,  and  if  no  person  were  to  blame ;  but  it  appears  to  me,  that  from  the  time  when 
the  tree  was  cut,  and  the  manner  of  doing  it,  it  cannot  be  considered  as  an  accident 
A  person  cutting  a  tree  on  the  side  of  the  high-road,  and  a  number  of  people  passing  on 
the  road,  was  bound  to  act  with  particular  care,  to  warn  the  passengers,  and  take  similar 
precautions.  The  persons  employed  were  aware  of  this ;  and  they  did  not  intend  it  to 
fall  on  the  road  ;  but  it  was  their  duty  to  prevent  it  doing  so ;  and  if  they  did  not  do 
that  with  ropes  or  otherwise,  they  were  bound  to  give  warning ;  and  if  they  did  not, 
they  were  responsible  for  the  damage.  As  to  Mr.  Hathorn,  it  is  a  different  question,  a 
question  of  law.  He  was  absent  himself ;  and  in  what  manner  he  had  provided  for  the 
management  of  his  estate  does  not  appear.  The  tree  was  cut  down,  however,  by  certain 
persons  in  his  employment  I  cannot  think  that,  if  they  acted  improperly,  the  pro- 
prietor must  not  be  liable.  The  operation  could  not  be  done  without  hazard ;  and  he 
trusted  to  their  prudence ;  and  however  much  I  may  regret  it,  he  must  be  liable.  There 
is  a  strong  case  in  support  of  this  opinion,  the  case  of  Lord  Keith  against  Keir.  In  that 
case,  the  servants  had  acted  contrary  to  their  master's  instructions,  but  still  he  was  found 
liable. 

Lord  Craigie, — ^This  question  appeared  to  me  from  the  beginning,  and  it  does  so 
still,  very  clear  against  all  the  defenders.  The  work  of  [334]  cutting  large  trees  on  the 
side  of  a  high-road  must  be  hazardous,  and  great  attention  is  necessary;  if  that  is 
neglected,  it  will  subject  in  damages.  There  are  authorities  to  shew  that  this  was  the 
civil  law.  De  lege  AquUia  Inst.  iv.  tit  3,  sect  5.  "  Item  si  putator  ex  arbore  dejecto 
ramo  servum  tuum  transeuntem  acciderit  si  prope  viam  publicam  aut  vicinalem  id 
factum  est,  neque  proclamavit,  ut  casus  evitari  posset,  culpsB  reus  est ;  sed  si  pro- 
clamavit,  neque  ille  curaverit  prsscavere,  extra  culpam  est  putator."  In  addition  to  this, 
it  appears,  from  the  proof,  that  so  far  from  giving  notice,  some  of  the  passengers  said 
they  ought  not  to  go  further  without  giving  notice.  Upon  the  whole,  it  appears  to  me, 
that  it  is  against  law,  that  any  one  of  the  parties  can  be  assoilzied.  I  doubt  if  Mr. 
Hathorn  should  be  made  ultimately  liable,  as  Eeid  was  liable,  as  he  undertook  to  see 
the  tree  cut  down ;  but  there  is  no  doubt  that  the  whole  are  liable  to  the  pursuers. 

Lord  Jtuftice-Clerk. — This  is  a  very  important  case  in  point  of  precedent ;  because 
the  doctrine  maintained  by  the  pursuer,  and  sanctioned  just  now  by  two  of  your  Lord- 
ships, leads  to  consequences  which  have  hardly  been  contemplated.  This  is  a  question 
in  which  damages  are  pursued  for  as  for  an  assythment,  in  which  the  pursuer  has  called 
as  defenders,  not  only  the  two  persons  actually  concerned  in  the  accident,  but  the 
person  who  is  supposed  to  have  had  a  general  superintendence  of  the  estate,  another 
who  had  a  more  particular  superintendence,  and  the  proprietor  himself,  who  was  not 
present,  but  living  at  a  distance.  With  regard  to  the  proprietor,  I  must  say,  that  I 
agree  with  Lord  Glenlee,  that  there  has  been  a  great  deficiency  in  the  proof  that  he  had 
given  any  sanction  to  the  cutting  of  the  tree.  As  to  the  two  others,  who  were  more 
immediately  concerned  (and  with  regard  to  whom  I  had  too  much  knowledge  on  the 
trial  at  the  circuit  at  Ayr),  you  must  attend  to  the  evidence.  It  is  proved  that  it  was  a 
tree  near  a  road  on  which  there  were  many  passengers ;  and  it  was  conducted  by  them 
alone ;  and  one  of  them  was  there,  not  for  the  purpose  of  cutting,  but  of  superintending 
the  other,  and  taking  the  ordinary  precautions.     For  that  there  are  precautions  to  be 
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taken  in  snch  a  case,  must  be  obvious  to  every  person  of  common  understanding.     But 
I  cannot  conceive  that  the  one  of  them  could  be  there  for  any  other  purpose  than  giving 
warning ;  as  a  person  cutting  a  large  tree  himself  cannot  observe  passengers,  or  even  the 
direction  the  tree  will  take  in  falling;  and,  instead  of  warning  others,  there  is  often 
great  danger  to  himself.     I  must,  therefore,  hold  that  Mackie  was  there  for  the  purpose 
of  giving  warning  to  the  lieges  of  their  danger.     It  is  taken  for  granted  that  Mackie  did 
not  do  his  duty  proclamando,  as  required  in  the  quotation  by  Lord  Craigie.     In  the  first 
place,  look  at  the  evidence.     It  is  clear  that  the  tree  inclined  to  the  field,  not  to  the 
road ;  that  the  deepest  cut  was  next  the  road.     The  persons  passing  were  doubtful  how 
near  it  was  to  falling ;  and  one  of  them  looked  back  to  see  how  it  was  to  fall ;  and  all 
at  once  the  tree  falls.     I  take  the  fair  result  of  this  evidence  to  [335]  be  this,  that  the 
tree  did  go  in  the  manner  that  was  expected.     The  wind  was  hrom  the  east ;  all  the 
trees  leaned  from  the  west ;  the  fair  conclusion  is,  that  they  were  in  bona  fide  to  believe 
that  it  would  fall  into  the  field ;  there  is  no  evidence  that  they  intended  it  to  fall  into 
the  road ;  the  others  had  fallen  into  the  field ;  and  the  question  is,  whether,  not  having 
an  expectation  of  its  falling  in  that  way,  it  is  not  presumable  that  they  took  all  the 
reasonable  precautions  in  that  situation.     What  call  was  there  to  make  the  proclama- 
tion, as  the  passengers  saw  the  tree  falling  ?    If  they  had  not  seen  it,  and  the  persons 
employed  had  not  given  the  warning,  they  would  have  come  under  the  Roman  law,  as 
they  were  negligent  in  a  hazardous  operation.     But,  in  the  absence  of  all  evidence  of 
n^lect,  and  taking  into  view  (though  it  is  not  to  be  held  as  the  rule  for  your  Lordships 
judgment,  but  what  I  am  bound  to  take  as  a  circumstance  in  considering  the  case)  the 
unanimous  verdict  of  the  jury  in  the  Criminal  Court,  finding  them  not  guilty,  a  most  im- 
portant question  arises  even  as  to  the  two  men  actually  employed.    I  have  great  reason  to 
doubt,  on  a  review  of  the  cases  in  our  books,  whether,  in  the  case  of  slaughter,  made  the 
subject  of  a  trial,  either  as  murder  or  homicide,  where  there  is  a  verdict  of  not  guilty,  it 
does  not  follow  that  it  is  a  good  defence  against  an  action  for  assythment.     No  case  as 
to  this  point  can  be  produced.     There  is  one  case  indeed  mentioned  by  Hume,  as  to  an 
outlawry,  but  there  is  not  one  case  where  the  verdict  has  been  in  favour  of  the  pannel. 
It  is  important,  therefore,  to  the  present  case,  that,  in  addition  to  the  defect  of  evidence 
as  to  culpable  neglect,  there  is  the  verdict  of  "not  guilty."    But  there  is  another 
circumstance  in  the  conduct  of  the  cause,  that  by  calling  not  only  the  proprietor,  but 
the  quad  manager  of  the  estate,  John  Hathorn,  and  Held,  who  had  been  once  a  servant, 
Mackie  the  actual  servant,  and  the  labourer  himself,  the  only  persons  capable  of  giving 
evidence,  and  who  could  have  brought  it  out  fairly  (if,  as  is  indeed  said,  Mr.  Hathorn 
was  to  be  the  person  gone  against  principally),  there  has  been  a  great  want  of  evidence 
to  warrant  even  finding  them  liable.     As  to  Reid,  I  will  state  what  did  appear  to  me  at 
the  time  of  the  trial,  and  what  appears  to  me  even  now.     If  it  could  be  proved  that 
Reid,  a  man  well  acquainted  with  cutting  trees,  had  marked  trees  to  be  cut,  and  had 
employed  men  not  proved  to  be  wood-cutters,  without  giving  them  advice  as  to  the 
operation,  the  responsibility  would  have  been  serious  to  him.     But  look  at  the  proof ; 
all  you  have  is,  that  he  expressed  regret  that  he  had  not  been  there,  as  he  had  marked 
trees  for  cutting ;  but  the  question  is,  did  he  mark  this  particular  tree  ?     For  if  they 
were  others  that  he  had  marked,  and  no  accident  had  happened,  he  would  not  be  liable 
for  the  accident  that  happened  with  this  tree.     You  must  have  evidence  that  the  tree 
was  one  marked  by  him ;  and,  therefore,  though  the  case  does  appear  of  a  more  serious 
nature  as  to  him,  than  as  to  the  others,  there  is  not  sufficient  evidence  that  he  marked 
this  individual  tree. 

As  to  the  two  Hathorns,  the  case  is  different.  As  to  John,  there  is  no  evidence 
that  he  ordered  the  tree  to  be  cut.  But  as  [336]  to  Mr.  Vans  Hathorn,  attend  to  the 
proof.  It  will  not  do  where  the  liability  is  to  be  brought  home  to  a  proprietor,  to  say 
that  it  must  be  presumed  to  be  done  by  his  order,  because  it  would  follow,  that  whatever 
is  done  either  with  or  without  his  consent,  he  is  to  be  liable  for  the]  consequences. 
This  is  not  founded  in  the  law  of  Scotland,  nor  in  the  Eoman  law,  nor,  I  will  venture 
to  say,  in  the  law  of  any  civilized  country,  because,  if  an  act  done  in  direct  opposition 
to  his  orders,  is  to  subject  him  to  an  assythment,  it  would  be  establishing  a  doctrine 
requiring  a  long  train  of  decisions  to  establish.  On  the  case  of  Lord  Keith,  if  it  is 
oonectly  reported,  I  must  just  say,  that,  with  aU  the  respect  I  have  for  the  other 
Division,  I  hope  it  is  allowable  for  me  to  hesitate  as  to  the  propriety  of  the  decision, 
because  I  understand  from  the  report,  that  the  burning  was  in  opposition  to  the  orders 
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of  Mr.  Eeir ;  and  yet  it  is  said  that  the  Court  were  clear  that  he  was  respoDBible.  I 
phall  just  Boy,  on  looking  at  the  argument  drawn  from  this  case,  that  it  appears  to  me  a 
very  special  case,  and  that  too  much  caution  cannot  be  used  in  following  it  as  a  precedent. 
If  it  is  meant  to  be  laid  down,  in  general,  that  servants,  acting  in  opposition  to  orders, 
are  to  subject  their  masters,  I  cannot  accede  to  the  doctrine.  But  I  must  own  I  have 
very  much  the  same  view  as  Lord  Glenlee,  that  none  of  the  cases  quoted  have  the  most 
remote  connexion  with  this  case,  because,  not  only  is  there  a  defect  in  not  bringing 
home  the  positive  orders  to  Mr.  Hathom,  but  the  best  reason  to  think  that  he  would 
not  have  allowed  a  tree  to  be  cut  in  that  situation.  But,  in  the  absence  of  this  evidence, 
you  have  the  question  of  constructive  liability  as  proprietor.  In  the  first  place,  it  is  not 
an  unlawful  act  to  cut  a  tree,  even  on  the  side  of  the  high-road,  if  due  precaution  was 
taken,  which,  we  must  presume,  was  the  case  here.  But  none  of  the  cases  quoted  touch 
the  principle  here ;  nor  does  that  case  of  Caddell,  with  regard  to  damage  from  a  coal-pit, 
touch  it  either.  A  coal-pit,  too,  is  dangerous  at  all  times,  and  particularly  when  it  is 
left  in  a  deserted  state ;  and,  at  common  law,  the  Procurator-Fiscal  may  apply  to  have 
open  pits  filled  up,  or  otherwise  secured ;  and  this  was  done  by  the  late  Sheriff  of 
Linlithgow  as  to  all  the  open  pits  in  the  county.  The  proprietor  is  bound  to  know  the 
danger  to  the  public,  if  left  in  a  neglected  state,  as  in  the  case  of  Caddel ;  and  the  Court 
had  no  difficulty  in  finding  that  he  was  answerable  for  the  consequences  of  leaving  it  in 
that  situation,  not  only  on  the  road,  but  on  the  edge  of  it  As  to  stage-coaches  and 
vessels,  they  contract  for  the  safe  conveyance  of  the  lieges.  In  Brown's  case,  it  was  a 
race  between  the  coach  and  a  chaise ;  the  proprietors  were  found  liable  on  that  responsi- 
bility ;  and  the  liability  was  brought  home  to  the  owner  of  thp  chaise,  as  he  was  warned 
that  the  person  was  drunk,  and  yet  he  allowed  him  to  drive.  As  to  the  case  of  Milne, 
the  judgment  was  reversed,  so  it  is  out  of  the  way  as  a  precedent.  It  was,  however, 
decided  on  the  same  principle,  that  a  person  struck  out  a  dangerous  opening  in  a  house 
he  was  building,  and  took  no  precaution  to  prevent  injury,  hut  it  was  quite  a  difi'erent 
case  from  this.  The  [337]  case  of  Innes  went  on  the  principle  of  the  guardians  of  the 
public  police  being  bound  to  prevent  injury  to  the  lieges,  as  it  was  not  against  the 
Trustees  for  the  bmldings,  but  against  the  Magistrates.  None  of  these  cases,  with  the 
exception  of  that  of  Lord  Keith,  support  the  present  action.  Mr.  Hathom  states,  that 
he  was  ignorant  of  the  operation,  gave  no  authority  for  doing  it,  and  could  give  no 
directions  as  to  the  precautions  to  be  used.  I  have  no  doubt,  from  the  humane  feelings 
of  him  and  of  every  other  gentleman,  he  would  have  done  so  if  in  his  power ;  and  the 
trees  were  afterwards  sold  by  public  roup,  so  that  they  were  not  cut  for  any  purpose  on 
the  estate  of  Garthland.  Taking  the  facts  as  made  out  against  him,  I  do  not  think  you 
can  hold  that  he  gave  authority  for  the  act.  On  the  other  hand,  I  do  not  think  there 
was  that  neglect  on  the  part  of  the  actual  operators  as  to  subject  them.  But  even  if 
there  had  been  such  neglect,  at  least  in  Reid,  the  question  as  to  finding  Mr.  Hathom 
liable,  is  one  where  the  liability  is  not  supported  by  any  authority  of  the  law,  certainly 
not  by  the  law  quoted  by  Lord  Craigie,  which  goes  only  to  the  persons  actually  em- 
ployed. I  do  not  see  any  authority  in  our  own  law,  or  in  the  Roman  law,  and  no  case, 
with  the  exception  of  that  of  Eeir,  which,  no  doubt,  does  apply  in  some  degree,  but  to 
which  I  have  already  said  I  do  not  accede.  Although  regretting  much  this  accident, 
and  the  loss  to  the  pursuer,  I  do  not  find  myself  entitled  to  sustain  her  action  against  all 
or  any  of  the  defenders. 

Lord  BanncUyne, — I  am  ready  to  allow  that  a  trial  and  a  verdict  of  not  guilty  is  to 
be  kept  in  view  in  estimating  the  damages ;  but  I  have  great  doubts,  if  the  question 
were  to  turn  on  that,  whether  the  acquittal  would  at  all  be  a  defence  against  an  assyth- 
ment.  I  have  always  been  taught  that  the  civil  and  criminal  courts  do  not  control  each 
other.  I  would  just  mention  an  instance  of  this,  in  the  case  of  Campbell  of  Kilberry, 
who  had  been  tried  by  a  court-martial,  and  acquitted ;  but  that  was  found  no  defence 
against  an  action  for  assythment ;  and  all  the  judges  agreed  in  that  opinion.  It  may  be 
material  as  to  the  quantum  of  damages ;  but  it  would  no  more  be  a  defence  than  an 
absolvitor  from  an  assythment  would  be  a  defence  in  a  criminal  trial.  As  to  another 
doctrine  stated  by  the  Lord  Justice-Clerk,  I  have  great  doubts.  At  leasts  it  is  a  question 
that  would  require  consideration,  that  it  is  only  where  they  are  versantes  in  illicilo  that 
the  master  is  liable.  Take  the  example  of  a  stage-coach ;  no  doubt,  the  proprietors  are 
liable  by  contract ;  but  take  the  case  of  damage  done  by  fault  of  the  servant,  the  conse- 
quence of  driving  the  stage,  but  not  an  unlawful  act,  would  not  the  master  be  respon- 
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sible  for  that?  Take  another  case.  Suppose  a  private  carriage  on  the  high-road  runs 
down  a  person ;  there  is  no  contract  there,  yet  I  apprehend  the  master  woiild  be  liable, 
at  least  the  question  would  require  consideration. 

Lord  Jugtiee-Clerk. — I  only  stated  that  the  verdict  of  acquittal  [338]  would  be  a 
strong  ingredient  in  the  case.  In  the  case  of  Kilberry,  it  was  found  in  the  verdict  of 
the  court-martial,  that  he  was  guilty  of  slaughter,  but  that  the  two-thirds  of  the  court, 
as  required  by  the  law  of  courts-martial,  had  not  concurred  in  the  sentence  of  death ; 
and,  therefore,  he  was  cashiered;  he  was  found  guilty,  though  they  mitigated  the 
ponifihment 

The  Court  being  divided  in  opinion,  the  case  was  again  advised,  19th  November 
1816. 

Lord  Robertson  said, — The  pursuer  has  brought  an  action  for  reparation  by  way  of 
damages,  for  a  grievous  loss  sustained  by  her.  In  that  action  she  has  called  Mr.  Vans 
Hathom  and  several  others  as  defenders ;  and  I  am  persuaded  the  pursuers  were  aware, 
that  though  they  have  called  the  others,  it  was  not  from  them  they  expected  reparation. 
It  was  to  Mr.  Hathorn,  and  to  him  alone,  that  they  must  have  looked  for  damages.  I 
eaonot  help  thinking  it  was  done  with  the  view  of  depriving  him  of  their  evidence. 

It  appears  to  me  that  the  principal  defender  is  the  person  least  culpable.  Whether 
proper  precautions  might  have  been  taken  by  those  actually  employed  to  prevent  such 
an  accident,  I  will  not  now  inquire.  As  to  Mr.  Hathorn  personally  and  individually, 
he  had  no  concern  in  the  unfortunate  accident  at  all ;  he  was  living  at  a  great  distance, 
and  knew  nothing  about  it  But  it  is  said  that  he  is  liable  for  the  damages  occasioned 
by  the  carelessness  of  those  employed  by  him.  No  doubt  there  are  cases,  and  not  a  few 
of  them,  in  which  a  person  is  liable  for  the  damage  occasioned  by  the  carelessness  of 
those  employed  by  him.  This  is  the  case  of  artificers,  of  owners  of  a  ship,  who  are 
liable  for  the  acts  of  the  master  and  seamen,  and  a  proprietor  of  a  stage-coach,  who  is 
answerable  for  the  skilfulness  of  the  drivers.  But  I  apprehend  that  in  all  these  cases 
the  liability  arises  ex  contrctctu,  incurred  in  consequence  of  his  having  failed  to  fulfil  the 
object  which  he  contracted  for.  The  owner  of  a  stage-coach  undertakes  to  convey  the 
passengers  safely ;  and  if  he  employs  unskilful  persons,  through  whose  fault  an  accident 
happens,  he  must  be  liable  in  damages.  There  is  no  such  contract  in  the  present  case. 
There  may  no  doubt  be  figured  other  cases,  where,  without  a  contract,  the  master  may 
be  liable  for  the  acts  of  those  employed.  The  case  of  a  person  employing  another  to  dig 
the  foundation  of  an  urban  tenement,  and  where  by  his  unskilfulness  the  gable  wall  of 
the  next  tenement  is  damaged,  I  apprehend  he  might  be  liable  for  the  damage ;  but 
then  there  must  be  evidence  of  an  actual  employment  of  the  tradesman,  by  whose 
nnskilfubiess  the  accident  has  happened.  But  I  find  no  evidence  of  the  actual  employ- 
ment by  Mr.  Hathom  of  any  persons  to  cut  down  the  tree.  If  we  were  to  go  the  length 
to  say  that  a  proprietor  of  a  large  estate  is  to  be  liable  in  damages  for  every  piece  of 
work  done  by  persons  on  his  estate,  without  any  direct  command,  I  apprehend  we  would 
be  laying  the  foundation  for  a  dangerous  doctrine  indeed.  None  of  the  cases  quoted 
fpply»  ^or  in  almost  all  of  them  the  damage  was  due  ex  con-  [339]  -traetUf  as  particularly 
in  the  case  of  Brown.     I  am  therefore  for  assoilzieing  the  defenders. 

The  Court  "  sustained  the  defences,  and  assoilzied  ULe  defenders ; "  and  adhered  to 
this  interlocutor,  on  advising  a  petition  and  answers. 

[Cf.  Weston  v.   Tailors  of  Potterroto,  1  D.  1230,  3  Bligh  193,  3  S.R.R.  (H.L.)  633; 

Mackintosh  v.  Mackintoah,  2  M.  1361. J 


No.  116.       F.C.  N.S.  V.  339.     27  May  1817.     2nd  Div.— Lord  Pitmilly. 

Andrew  Colville,  Esquire,  Pursuer. — Mackenzie  et  Solicitor-General. 

Mrs.  Mary  Middleton  and  Husband,  Defenders. — Gfreenshields. 

Puliic  Police — Nuisance, — Salt-works  found  not  to  be  a  nuisance  at  a  distance  from  a 
large  town,  and  acquiesced  in  for  twenty  years,  and  where  there  were  other  salt-works 
in  the  near  neighbourhood  belonging  to  the  complainer. 

Andrew  Colville,  Esquire,  of  Ochiltree,  proprietor  of  the  mansion-house  of  Craig- 
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flower,  with  its  garden  and  offices,  in  the  parish  of  Torry  and  Grombie,  and  shire  of 
Fife,  brought  an  action  against  Mrs.  Mary  Middleton,  and  James  Thomson,  her  husband, 
for  removal,  as  a  nuisance,  of  a  salt-pan  and  smithy,  erected  upon  a  small  feu  in  the 
village  of  Torrybum,  so  immediately  adjoining  to  the  house  of  Craigflower  as  to  injure 
the  comfortable  or  tolerable  habitation  of  it. 

Tbe  defenders  denied  that  the  work  was  a  nuisance ;  and  pleaded  that  they  had 
acquired  a  title  to  continue  it  by  a  long  use ;  and  that  the  pursuer  had  come  to  the 
nuisance,  by  purchasing  Craigflower  House  after  its  erection. 

Lord  Pitmilly,  Ordinary  (16th  November  1816),  ^^Held  the  pursuer  as  confessed,  in 
terms  of  the  Act  of  Sederunt,  on  the  averments  contained  in  the  defenders'  answers, 
which  are  not  explicitly  denied  by  the  pursuer;  and  particularly  on  the  following  points, 
viz.  That  the  salt-work  complained  of  was  erected  during  the  lifetime  of  Sir  William 
Erskine,  senior,  in  the  year  1794 :  That  Sir  William  Erskine,  senior,  lived  till  March 
1795,  and  saw  [340]  and  visited  the  salt- work,  which  was  in  the  neighbourhood  of  his 
residence,  and  made  no  complaint  of  it ;  but,  on  the  contrary,  acquiesced  in  it :  That  the 
late  Sir  William  Erskine,  the  son  of  Sir  William  Erskine,  senior,  though  much  abroad, 
lived  occasionally  at  Torry  :  That  neither  he  nor  his  factor  complained  of  the  salt-work 
in  question  as  a  nuisance ;  and  that  although  he  brought  an  action  against  the  defenders 
in  1811,  complaining  of  the  salt-work,  yet  the  amendment  of  the  libel  in  that  action,  in 
which  the  salt-work  is  complained  of  as  a  nuisance,  was  not  put  in  till  January  1815, 
after  the  death  of  the  late  Sir  William  Erskine,  and  after  the  pursuer  had  purchaised  the 
house  of  Craigflower :  That  the  pursuer  had  made  his  purchase  about  two  years  ago,  after 
the  salt-work  had  been  erected  about  twenty  years,  without  having  been  complained  of 
as  a  nuisance  by  the  former  proprietors,  and  the  pursuer  knowing  this  state  of  matters 
when  he  made  his  purchase ;  and,  further,  held  the  pursuer  as  confessed  on  the  addi- 
tional averment  that  there  are  four  salt-works  on  his  own  property,  in  the  near  neighbour- 
hood of  the  one  in  question;  found,  therefore,  in  respect  of  the  acquiescence  of  the 
former  proprietors  of  Craigflower  House,  and  that  the  pursuer  made  the  purchase  in  the 
state  of  matters  now  referred  to,  and  in  respect  of  the  local  situation  of  the  salt-work, 
at  a  distance  from  any  large  town  and  in  the  neighbourhood  of  other  salt-works  belong- 
ing to  the  pursuer  himself ;  that  he  is  precluded  from  complaining  of  the  salt-work  as  a 
nuisance  on  the  grounds  alleged  in  his  condescendence ;  and  for  these  reasons  sustained 
the  defences." 

The  pursuer  reclaimedf  and  pleaded^ — ^The  petitioner  offers  to  prove  that  the  work, 
though  perhaps  not  a  puhlic  nuisance,  injuring  the  health  or  comfort  of  a  numerous 
population,  is  a  nuisance  against  him  at  least,  and  such  as  has  been,  in  a  number  of 
instances,  found  to  be  illegal ;  29th  July  1768,  Ralston  v.  Pettigrew ;  2d  July  1805,  Vary 
V.  Thomson;  5th  July  1808,  Mrs.  Charity;  15th  December  1807,  Sir  J.  Stewart  v. 
Thomson.  The  right  of  keeping  up  this  nuisance  is  in  fact  a  servitude  requiring  a  title 
or  modus  acquirendi;  Stair,  lib.  ii.  tit.  1,  sect.  27. 

The  only  question,  therefore,  is,  whether  the  defenders  have  shewn  a  sufficient  title 
to  keep  up  the  nuisance.  The  admissions  as  to  the  acquiescence  of  the  proprietors  of 
Craigflower,  founded  on  by  the  Lord  Ordinary,  are  not  warranted  by  the  pursuer's  con- 
descendence, as  there  is  an  explicit  denial  of  all  acquiescence.  There  is  no  proof  that 
they  knew  the  true  nature  of  the  nuisance,  or  that  it  was  then  as  great  as  it  is  now.  The 
other  salt-works  on  the  pursuer's  property  are  not  said  to  be  a  nuisance.  The  purchase 
of  Craigflower  by  the  petitioner  can  make  no  difference  on  the  case,  as  a  singular  suc- 
cessor cannot  be  in  a  worse  situation,  as  against  rights  pretended  to  burden  tbe  subjects, 
than  his  author.  The  neglect  of  the  proprietors  to  complain  of  the  nuisance,  allowing  it 
not  to  be  excused  by  the  circumstances  averred  by  the  pur-  [341]  -suer  was  not  more 
than  one-half  of  the  period  of  prescription.  And  there  is  no  authority  for  saying  that 
any  period  short  of  the  long  prescription  will  authorize  the  imposing,  in  perpetuum,  the 
burden  of  enduring  a  nuisance,  unless  there  is  complete  acquiescence  on  the  part  of  the 
neighbours;  19th  May  1801,  Ayton  v,  Melville. 

The  Court  refused  the  petition,  without  answers,  on  the  grounds  of  the  Lord 
Ordinary's  interlocutor. 

[Cf.  Macgregor  v.  Balfour,  2  F.  352.] 
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No.  117.       F.C.  N.S.  V.  341.     27  May  1817.     2nd  Div.— Lord  Cringletie. 

David  Macbwan,  Trustee  on  the  Sequestrated  Estate  of  TuoBiAS  Tomunson, 

Pursuer. — Jameson, 

John  Young,  Defender. 

Bankntpt — Competition. — Found  that,  under  the  Bankrupt  Act,  where  an  arrestment 
has  been  used  within  sixty  days  before  legal  bankruptcy,  and  the  first  deliverance 
npon  a  petition  for  sequestration  is  more  than  sixty  days  after  the  arrestment^  though 
within  four  months  after  the  bankruptcy,  such  sequestration  cannot  compete  with  such 
arrestment. 

The  Bankrupt  Act,  54  Geo.  III.  c.  137,  provides,  by  sect.  2,  that  when  a  person  is 
made  bankrupt  under  the  Act  1696,  all  arrestments  used  for  attaching  his  efifects,  within 
sixty  days  before  his  bankruptcy,  or  within  four  kalendar  months  after  it,  shall  be 
Tanked  pari  passu  ;  by  sect.  30,  that  sequestration  shall  operate  as  a  complete  attach- 
ment of  the  debtor's  estate,  at  the  date  uf  the  first  deliverance  upon  the  petition  for 
sequestration ;  and,  by  sect  40,  that  effects  arrested  within  sixty  days  before  the  first 
deliverance  upon  the  petition  for  sequestration,  shall  be  made  furthcoming  to  the  trustee, 
IS  part  of  the  sequestrated  estate. 

On  Ist  May  1816,  an  arrestment  was  used  by  John  Young,  as  a  creditor  of  Tomlin- 
son,  in  the  hands  of  a  debtor  of  Tomlinson.  On  27th  May  1816,  Tomlinson  was  made 
legally  bankrupt^  upon  a  [312]  caption  by  another  creditor,  the  execution  of  search  being 
d^ed  upon  that  day.  On  6th  August  1816,  the  estate  of  Tomlinson  was  sequestrated 
under  the  Bankrupt  Act ;  and  M'Ewan  was  in  due  course  confirmed  trustee  for  his 
creditors. 

M'Ewan  claimed  the  goods  attached  by  Young's  arrestment  on  the  ground  that  the 
sequestration,  being  a  complete  attachment  of  the  bankrupt's  estate,  virtually  compre- 
hends arrestment  and  all  other  diligences ;  and  that,  as  this  virtual  arrestment  was  used 
within  four  months  after  the  bankruptcy,  it  must  be  ranked  with  Young's  arrestmenti 
▼bich  was  used  within  sixty  days  before  the  bankruptcy. 

Young  opposed  this  claim,  on  the  ground  that  the  effect  of  sequestration  in  affecting 
trrestments  is  declared  to  operate  only  upon  those  which  have  been  used  within  sixty 
days  before  the  date  of  the  first  deliverance  upon  the  petition  for  sequestration ;  and 
leferred  to  the  case  MKsreachy  against  the  Trustee  for  Johnstone's  creditors,  2d  March 
1808  (not  reported,  but  noticed  in  Bell's  Bankrupt  Law,  3d  edit.  voL  L  p.  348),  with 
regard  to  similar  expressions  in  the  former  Bankrupt  Act. 

The  Sheriff  of  Perthshire,  in  respect  of  the  decision  in  the  case  of  M'Qeachy,  found 
that  M'Ewan's  claim  could  not  compete  with  Young's  arrestment. 

The  Lord  Ordinary  on  the  BiUs  ref ased  a  bill  of  advocation  of  this  judgment. 

And  the  Court,  upon  the  ground  chiefly  that,  where  a  point  of  practice  of  this  kind 
has  had  a  deliberate  judgment  of  the  Court  upon  a  full  discussion,  it  ought  to  be  con- 
sidered as  fixed,  particularly  after  the  lapse  of  so  many  years,  refused  a  reclaiming 
petition,  without  answers. 

[Of.  Wyper  v.  Harveys,  23  D.  628.] 


Na  120.       F.C.  N.S.  V.  351.     13  June  1817.     let  Div.— Lord  Alloway. 

M'Donald's  Trustkbs,  Pursuers. — Guninghame. 

Kankin,  Defender. — Forbes. 
Bm  of  Exchange. 

The  question,  whether  action  is  competent  on  a  bill  found  in  the  repositories  of  a 

defnnct)  blank  in  the  drawer's  name,  was  considered  by  the  Court  as  already  quite 

ntyfld;  Drummond  v.  Drummond's  Creditors,  8th  February  1786;  Hare  v.  Geddes, 

22d  November  1786;  Fair  v.  Cranston,  11th  July  1801 ;  and  their  Lordships  would 
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not  order  answers  to  the  petition  against  the  Lord  Ordinary's  judgment,  sustaining 
action,  lest  it  might  be  conceived  that  they  entertained  a  doubt  on  the  point. 

The  Court  afterwards  allowed  a  condescendence  as  to  the  state  of  accounts  between 
the  parties ;  but  their  sentiments  on  the  law  remained  unshaken. 


No.  121.       F.C.  N.S.  V.  352.     18  June  1817.     1st  Div.— Lord  AUoway. 

G.  and.  A.  Gibson,  Pursuers. — Greenshields,  Jeffrey,  Murray,  et  Campbell. 

Murdoch  and  Eaton,  Defenders. — Clerk,  Cranstoun,  Fergusson,  et  WKenzie, 

Process — Statute. — Found,  Xst^  That  action  is  not  competent  to  recover  damages,  both 
at  common  law,  and  upon  the  Act  1701,  ch.  6.  2(i,  That  the  Act  43  Geo.  IIL  ch. 
141,  with  regard  to  justices  of  the  peace,  extends  to  Scotland. 

The  trustees  acting  under  an  Act  of  Parliament  of  the  45th  Geo.  III.  intituled, 
"The  Ayrshire  Road  Act,"  erected  a  toll-bar  upon  the  road  leading  from  Ayr  to 
Mauchline.     In  order  to  save  expence,  the  bar  was  placed  in  the  immediate  vicinity  of 
one  upon  another  line  of  road,  that  the  same  person  might  levy  the  tolls  at  both  places. 
Several  people  in  the  country  erroneously  thought  that  this  new  bar  was  placed  nearer 
to  the  old  one  than  the  law  allowed ;  and  this  impression  was  so  general,  that,  on  the 
20th  June  1815,  a  mob  assembled,  broke  down  the  bar,  and  burnt  it  upon  the  spot. 
The  defender,  Murdoch,  when  he  was  informed  of  this  outrage,  presented  a  petition,  in 
his  capacity  of  procurator-fiscal  in  the  Justice  of  Peace  Court,  praying  to  have  the 
seversJ  individuals  complained  of  brought  before  the  Justices  for  examination.     The  other 
defender,  Eaton,  sheriff-substitute  of  the  county,  acting,  however,  in  his  capacity  of  justice 
of  the  peace,  granted  the  warrant  prayed  for.      The  individuals  complained  of  were 
accordingly  cited ;  and  some  of  them  having  failed  to  compear,  sentence  was  pronounced 
against  ^em  for  the  amount  of  the  fine  imposed  by  the  Ayrshire  Road  Act  against 
persons  contravening  the  provisions  of  that  statute.     Warrant  was  granted  for  poinding, 
and  subsequently  for  sale,  of  the  effects  of  the  persons  convicted,  on  their  failure  to  pay. 
The  pursuers  in  this  case  were  of  the  number  of  those  complained  of.     They  received 
citations  to  attend  as  witnesses.     They  did  not  attend  to  this  citation.     A  warrant  was 
accordingly  issued  against  them;  and  (30th  June  1815),  the  defender  Murdoch  having 
produced  execution  of  poinding,  and  certificate  of  no  chattels  being  found,  the  defender 
Eaton  granted  warrant  against  these  pursuers,  along  with  various  others  in  the  same 
situation,   "to  incarcerate  each  in  the  common  jail  of  the  county  of  Ayr,  there  to 
remain  for  three  kalendar  months,  unless  the  penalties  and  all  charges  shsdl  be  sooner 
paid  and  satisfied."     In  consequence  of  this  warrant,  the  pursuers  were  lodged  in  jaiL 

[363]  The  pursuers  having  obtained  liberation,  by  a  deliverance  of  the  High  Cioart 
of  Justiciary,  upon  a  bill  of  advocation,  brought  two  several  actions  against  the 
defenders, — an  action  at  common  law  for  wrongous  imprisonment,  concluding  for 
L.400  in  name  of  damages  and  solatium  for  the  injury  they  had  suffered ;  and  an  action 
founded  upon  the  Act  1701,  concluding  for  the  penalties  fixed  by  that  statute. 

These  actions  having  come  before  Lord  AUoway,  his  Lordship  ordered  informations 
to  the  Court. 

The  pursuers  pleaded^ — l^f.  In  the  action  at  common  law,  chat  the  proceedings 
against  them  in  the  Justice  of  Peace  Court  were  of  a  criminal  nature,  and^  therefore, 
that  it  was  contrary  to  law  and  practice  that  the  proceeding  should  have  been  carried 
on  in  absence  of  the  parties  accused.  But^  at  any  rate,  they  contended  that  they  had 
been  cited  as  witnesses  only,  and  not,  as  they  ought  to  have  been,  as  principal  parties. 
They  were  cited  to  appear  personally  before  the  Sheriff-substitute  of  Ayr,  at  Ayr, ''  to 
bear  leal  and  soothfast  witnessing  anent  the  persons  guilty  of  destroying  Walston  Toll, 
and  their  guiltiness  of  the  crimes  charged  against  them,  and  that  under  the  penalty  of 
100  merks  Scots;  with  certification."  The  execution  of  the  messenger  likewise  bore, 
that  the  pursuers  were  cited  as  witnesses,  because  the  penalty  affixed  to  their  non- 
appearance was  100  merks  Scots.  Notwithstanding  this  mode  of  citation,  the  pursuers 
were  proceeded  against  as  parties,  in  a  process  of  a  criminal  nature,  at  the  instance  of 
the  procurator-fiscal,  and  sentence  of  imprisonment  pronounced  against  them  by  ttie 
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Shenff-fiubstituie.  In  consequence  of  thia  oppressive  and  illegal  conduct  on  the  part  of 
these  public  officers,  the  pursuers  were  entitled  to  recover  damages ;  Stair,  b.  iv.  tit.  1, 
sect  5;  Anderson  v.  Ormiston  and  Lorrain,  3d  January  1750,  KUkerran,  voce  Repara- 
tion, No.  6;  Laing  v.  Watson  and  Mullison,  20th  December  1799;  Borthwick  v, 
Macgibbon  and  Hamilton,  May  14,  1813. 

2d,  The  pursuers  pleaded, — In  the  action  for  recovery  of  the  penalties  under  the 
Act  1701,  that  they  could  not  be  deprived  of  the  benefit  of  the  statute,  because  they 
had  previously  sought  reparation  at  common  law  for  the  damage  they  had  suffered. 
The  penalties  in  the  Act  1701  were  intended  to  act  in  posnam  of  the  offender,  and 
might  have  been  recovered,  even  supposing  the  pursuers  had  suffered  no  damage  what- 
ever ;  and,  therefore,  their  having  previously  adopted  an  action  of  damages  at  common 
law,  could  not  debar  them  from  founding  upon  this  Act. 

The  defender  Murdoch  pleaded, — let.  In  the  action  at  common  law,  that  the  situa- 
tion of  the  county  of  Ayr  at  the  time  the  proceeding  founded  on  took  place,  was  such 
as  to  require  prompt  and  rigorous  measures ;  for  the  mob  had  not  only  destroyed  the 
toll-bar,  but  had  fired  ball  into  the  houses  of  some  of  the  trustees,  [354]  in  order  to 
intimidate  them  in  the  discharge  of  their  duty.  Whatever  errors  may  have  existed  in 
the  execution  of  the  citations,  or  in  the  sentences  pronounced  upon  his  application,  the 
procurator-fiscal  maintained  that  he  was  not  liable. 

The  defender  Eaton  pleaded, — That  the  only  accusation  against  him  was,  that  he 
had  committed  an  error  in  deciding  upon  a  question  of  law,  and  that  this  did  not  form 
a  ground  of  action  against  a  judge.  But,  farther,  he  mainly  founded  his  defence  upon 
an  Act  of  the  43d  George  III.  cap.  141,  sect.  1,  by  which  it  is  enacted,  '^That  whereas 
it  is  expedient  that  justices  of  the  peace  in  Great  Britain  and  Ireland  respectively,  who, 
by  virtue  of  the  divers  Acts  of  Parliament  in  force  in  the  United  Kingdom,  are  autho- 
rised and  required  to  convict  persons  of  sundry  offences  in  a  summary  way,  should  be 
rendered  more  safe  in  the  execution  of  such  their  duty ;  be  it  therefore  enacted,  &c^ 
That  in  all  actions  whatsoever  which  shall,  at  any  time  after  the  passing  of  this  Act,  be 
brought  against  any  justice  or  justices  of  the  peace  in  the  United  Kingdom  of  Great 
Britain  or  Ireland,  for  or  on  account  of  any  conviction  by  him  or  them,  had  or  made 
nnder  or  by  virtue  of  any  Act,  matter,  or  thing  whatsoever,  done,  or  commanded  to  be 
done,  by  such  justice  or  justices,  for  the  levying  of  any  penalty,  apprehending  any  party, 
or  for  or  about  the  carrying  of  any  such  conviction  into  effect^  in  case  such  conviction 
shall  have  been  quashed,  the  plaintiff  or  plaintiffs,  in  case  any  levy  thereof  shall  have 
been  made,  shall  not  be  entitled  to  recover  any  more  or  greater  damages,  than  the  sum 
of  twopence,  nor  any  costs  of  suit  whatever,  unless  it  shall  be  expressly  alleged  in  the 
declaration,  in  the  action  wherein  the  recovery  shall  be  had,  and  which  shall  be  in  an 
action  upon  the  case  only,  that  such  acts  were  done  maliciously,  and  without  any  reason- 
able and  probable  cause. 

''s.  2.  And  be  it  farther  enacted,  That  such  plaintiff  shall  not  be  entitled  to  recover 
against  such  justice  any  penalty  which  shall  have  been  levied,  nor  any  damages  or  costs 
whatsoever,  in  case  such  justice  shall  prove,  at  the  trial,  that  such  plaintiff  was  guilty 
of  the  offence  whereof  he  had  been  convicted,  or  on  account  of  which  he  had  been 
apprehendedj  or  had  otherwise  suffered,  and  that  he  had  undergone  no  greater  punish- 
ment than  was  assigned  by  law  to  such  offence." 

Pleaded  for  both  the  defenders  in  the  action,  on  the  statute  1701, — ^That  the 
multiplication  of  actions  against  them  was  oppressive  in  the  highest  degree ;  and  that  as 
the  pursuers  had  chosen,  in  the  Jtrst  instance,  to  resort  to  an  action  of  damages  at 
common  law,  they  could  not  now  competently  bring  an  action  founding  upon  the  statute 
1701. 

Lord  Hermand  said, — That  it  was  not  without  regret  that  he  de-  [366]  -livered  the 
opinion  he  had  formed,  which  was  decidedly  in  favour  of  the  pursuers,  upon  their  first 
action  of  damages,  against  both  the  defenders.  The  nature  of  the  proceeding  in  the 
Justice  of  Peace  Court  was  fixed  by  the  conclusion  of  the  defender  Murdoch's  first 
petition,  which  proceeds  ad  vindictam  pvhlicam.  It  was  not  possible  to  view  such  a 
process  as  one  of  a  civil  nature.  It  therefore  was  quite  clear,  that  the  procurator-fiscal 
Iiad  turned  a  proceeding,  which  ought  to  have  been  carried  on  by  the  trustees  as  a  civil 
ution,  into  a  criminal  procedure,  and  that  he  had  then  abandoned  every  principle  which 
ought  to  regidate  proceedings  of  that  nature.     With  regard  to  the  separate  defence  pro- 
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poned  for  Eaton  as  a  judge,  it  did  not  afford  a  good  defence  in  this  case.     The  action 
founded  upon  the  Act  1701,  his  Lordship  considered  as  quite  incompetent. 

Lord  BaLgray  said, — In  judging  of  this  very  important  question,  it  is  impossihle  to 
lay  out  of  view  the  original  merits  of  the  case.  A  gross  hreach  of  the  peace  had  heen 
committed  \  and,  under  such  circumstances,  the  conduct  of  puhlic  officers  ought  to  be 
viewed  with  favour.  High-roadis  are  puhliei  juris;  and  although  a  private  trust 
certainly  may  be  created,  still  I  apprehend  the  right  of  the  public  remains ;  and  if  so, 
it  was  competent  for  the  procurator-fiscal  to  proceed  ad  vindustam  publtcam.  The  pro- 
curator-iiscal  is  not  excluded,  in  the  Ayrshire  Hoad  Act,  from  the  power  of  making  a 
complaint ;  and  I  apprehend  he  took  the  proper  course,  when  he  made  that  complaint  to 
the  Justices  of  the  Peace. 

After  the  petition  was  presented,  however,  there  appears  to  have  been  in  this  case  a 
total  neglect  of  all  regular  forms  of  procedure ;  and  therefore  I  can  have  no  hesitation 
in  subjecting  the  procurator-fiscal  in  damages.  With  regard  to  the  other  defender,  I 
think  we  are  bound  to  give  effect  to  the  Act  of  the  43d  George  III.  in  his  fovour.  The 
Act  appears  to  me  to  be  quite  a  general  one ;  the  object^  the  words,  and  the  reason  of 
the  Act,  demonstrate  that  it  applies  equally  to  Scotland  as  to  England.  With  regard  to 
the  action  founded  on  the  Act  1701,  it  appears  to  me  quite  unreasonable;  and  I  wonder 
how  it  ever  entered  into  the  mind  of  the  parties,  that  two  actions,  proceeding  upon  pre- 
cisely the  same  facts,  could  be  entertained  by  the  Court. 

Lord  Balmuto  concurred  entirely  in  the  opinion  of  Lord  Balgray. 

The  Lord  President  observed, — There  can  be  no  doubt  of  the  incompetency  of  the 
action  founded  upon  the  Act  1701.  It  was  oppressive  in  a  high  degree,  as  the  pursuers 
had  carried  on  an  action  at  common  law,  founded  upon  the  very  same  facts.  By  the 
Ayrshire  Road  Act,  all  right  and  property  in  the  road  is  vested  in  the  trustees ;  but  no 
person  is  specially  pointed  out  as  the  one  in  whose  name  actions  should  proceed  to 
vindicate  any  wrong  done  against  this  right  of  property.  The  procurator-fiscal  was  not 
excluded,  and  he  had  certainly  a  right  to  pursue.  His  prosecution,  [366]  however, 
must  be  regarded  as  purely  a  criminal  procedure.  He  had  no  right,  in  his  character  of 
procurator-fiscal,  to  pursue  a  civil  action.  In  this  case,  he  accordingly  applied  against 
these  pursuers  for  a  fine,  and  alternative  imprisonment,  ad  mndictam  pyhlicam.  It  was 
the  ancient  practice  as  to  leviora  ddicta  to  proceed  in  absence ;  and  I  think  that  this 
may  still  be  done  as  to  the  diets  of  Court ;  but  when  sentence  is  to  be  pronounced,  it  is 
a  firmly  established  principle,  that  the  accused  must  be  present.  In  this  case,  sentence 
of  imprisonment  was  pronounced  in  absence  of  the  parties.  To  hold  this  correct  is,  in 
my  opinion,  quite  wild ;  and,  therefore,  there  can  be  doubt  that  the  prosecutor,  who  is 
liable  for  all  the  consequences  of  his  application,  must  be  subjected  in  damages.  With 
regard  to  the  defence  of  Eaton,  founded  on  the  statute  43d  George  III.  I  concur  entirely 
with  Lord  Balgray. 

"The  Court  (February  27,  1817),  repel  the  defences  for  Alexander  Murdoch,  and 
find  him  liable  in  L.50  of  damages  to  the  pursuer  James  Gibson,  and  L.25  to  the  pursuer 
Alexander  Gibson,  in  terms  of  Lord  Alio  way's  interlocutor  of  25  th  June  1816 :  Find 
the  said  Alexander  Murdoch  also  liable  in  the  expence  of  process  previous  to  that  date, 
when  it  is  alleged  he  offered  to  the  pursuers  to  acquiesce  in  that  judgment ;  reserving 
consideration  of  the  pursuer's  claim  to  farther  expenses,  till  the  accounts  of  expenses 
come  to  be  considered :  Appoint  these  accounts  to  be  given  in ;  and  remit  to  the  auditor 
to  tax  the  same,  and  report ;  and  with  regard  to  the  other  defender,  William  Eaton, 
sustain  the  defences  founded  on  the  Act  43d  George  III.  cap.  141 :  Find  that  Act 
applies  to  the  present  case ;  and,  in  terms  thereof,  find  him  liable  to  the  parsners  in 
twopence  sterling,  being  the  statutory  damage  thereby  provided  for:  But  find  no 
expences  due  to  either  party,  and  decern  accordingly." 

The  Court  adhered,  on  advising  petitions  for  both  parties. 

[Cf.  Bdl  V.  Black,  3  M.  1030.] 
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No.  123.        F.C.  N.S.  V.  358.     18  June  1817.     2nd  Div.— Lord  Craigie. 

George  Tullis  and  Trustees  of  Alexander  Whyte,  Competing. — For  Tullis, 

Skene ;  for  Whyte's  Trustees,  H,  Davidson. 

Competiiion — Poinding — Bankrupt, — Under  the  Bankrupt  Act,  54  Geo.  III.  and  Act  of 
Sederant,  14th  Decemher  1805,  a  poinding  is  not  completed,  nor  the  property  trans- 
ferred, till  after  the  sale,  and  a  note  of  it  is  lodged  with  the  clerk. 

Poinding  of  the  ground  hy  an  heritable  creditor  is  preferable  to  the  poinding  of  a 
personal  creditor,  till  so  completed. 

George  Tullis,  tenant  in  Blackfield,  executed  a  poinding,  4th  December  1815,  of 
certain  moveables  on  the 'lands  of  Nottingham,  belonging  to  Robert  Thomson,  proceeding 
on  a  bill,  and  a  precept  of  poinding  by  the  Sheriff  of  Fife.  Warrant  of  sale  was  granted, 
15th  December  1815. 

On  20th  December  1815,  before  the  warrant  of  sale  was  extracted,  a  petition  was 
given  in  to  the  Sheriff  by  Alexander  Whyte,  shipowner  in  Dysart  (an  heritable  creditor 
by  bond  and  infeftment  over  the  lands  of  Nottingham),  praying  to  recal  the  warrant  for 
Bile  at  the  instance  of  Tullis,  or  to  sist  process  till  an  action  of  poinding  the  ground  was 
broQght.  Decreet  of  poinding  the  ground  was  afterwards  given  in  Whyte's  favour  by 
the  Sheriff-substitute,  on  26th  December  1815.  On  the  same  day,  the  Sheriff-depute, 
on  advising  the  petition,  with  answers,  allowed  the  warrant  of  sale  in  favour  of  Tullis  to 
be  extracted. 

An  advocation  was  brought  by  Whyte's  trustees ;  and  Lord  Craigie,  Ordinary  (24th 
February  1816),  found  ''That  the  late  Mr.  Whyte  had  a  right  of  annualrent,  followed 
with  an  infeftment,  giving  him  a  real  lien  upon  the  lands,  and  a  preferable  security  in 
the  effects  that  were  to  be  found  upon  the  lands  therein  mentioned,  whether  belonging 
to  Robert  Thomson,  the  granter,  or  to  the  tenants  and  other  possessors,  for  payment  of 
the  annualrents  due  to  him  :  That,  in  virtue  of  the  said  right  of  annualrent  and  infeft- 
ment, Mr.  Whyte  raised  a  summons  of  poinding  the  ground,  dated  and  executed  on  the 
19th  December  last,  against  the  said  Robert  Thomson,  and  obtained  decree  on  the  26th 
December,  authorising  him  to  poind  and  sell  the  whole  effects  upon  the  lands  for  pay- 
ment of  the  annualrent  due  at  the  Whitsunday  preceding,  and  in  time  coming  till  the 
annualrent  should  be  redeemed:  That  although,  on  the  4th  of  the  said  month  of 
December,  a  poinding  of  the  effects  of  the  said  Robert  Thomson,  found  upon  the  said 
[369]  lands,  was  executed  at  the  instance  of  the  respondent  in  the  advocation,  a  personal 
creditor,  and  the  effects  apprised  in  common  form,  and  authority  obtained,  on  the  15th 
December,  from  the  Judge  Ordinary  for  selling  the  poinded  effects,  no  sale  had  taken 
place,  until  an  application  was  made  by  the  said  Mr.  Whyte,  in  virtue  of  his  right  of 
annualrent,  and  summons  of  poinding,  on  the  20th  December :  That,  in  these  circum- 
stances, as  the  property  of  the  effects  had  not  been  transferred  from  the  debtor  to  the 
poinding  creditor,  or  to  a  purchaser,  as  directed  by  tbe  late  bankrupt  statutes,  the 
advocators,  as  coming  in  th^  place  of  the  late  Mr.  Whyte,  ought  to  be  preferred,  to  the 
effect  of  enabling  them  to  recover  the  annualrents  now  due." 

His  Lordship  afterwards  subjoined  the  following  note  to  an  interlocutor  refusing  a 
representation,  with  answers,  17th  May  1816.  *^The  representer  appears  to  labour 
nnider  a  mistake  in  supposing  that  there  is  here  a  competition  of  poindings.  To  be  sure 
a  poinding  of  the  ground  has  the  effect  bf  diligence,  but,  as  a  diligence,  it  is  not 
necessary,  in  such  a  case  as  the  present,  where  the  creditor,  by  applying  to  the  Judge 
Ordinary  for  sequestration,  might  accomplish  every  purpose  which  can  be  attained  by  a 
poinding  of  the  ground. 

"In  poindings  under  the  old  form,  until  the  second  appraisement  (which  was 
accompanied  with  an  adjudication  of  the  property  to  the  creditor)  was  completed,  the 
poindings  could  not  be  considered  as  formally  gone  through,  and  the  steps  directed  by 
the  bankrupt  statute  to  come  in  place  of  the  second  appraisement,  can  only  have  the 
same  effect  when  they  are  completed.  This,  it  is  thought,  would  have  been  the  case  if 
there  had  been  no  authoritative  explanation  on  the  subject.  But,  as  is  very  distinctly 
stated  in  the  answers,  the  clause  in  the  Act  of  Sederunt  referred  to  by  the  representer 
does  just  in  so  many  words  declare,  that  until  the  sale  or  delivery  of  the  poinded  gooda 
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has  taken  place,  and  a  note  or  minute  has  been  lodged  with  the  Sheriff-clerk,  and 
marked  as  lodged  within  eight  days  after  snch  sale  or  delivery,  the  diligence  shall  only 
be  considered  '  as  inchoated,  and  not  as  complete.'  In  this  view,  the  decision  in  the 
case  of  Parkers  appears  to  be  quite  conclusive. 

"The  remedy  which  the  representer  ought  to  have  applied  for,  if  there  be  any 
remedy,  was  to  require  the  heritable  creditor,  when  availing  himself  of  his  preferable 
security,  to  the  exclusion  of  the  representer,  to  make  an  assignment  of  the  security,  so 
far  as  it  might  not  injure  the  heritable  creditor  himself." 

Tullis  petitioned,  and  pleaded, — let,  If  Whyte  had  no  right  to  interfere  with  the 
petitioner's  diligence  at  the  time  of  presenting  his  petition,  no  step  subsequently  taken 
by  him,  by  poinding  the  ground,  could  give  him  a  better  right. 

In  order  to  remove  the  hardship  and  inconvenience  to  the  debtor,  arising  from  the 
rapidity  with  which  diligence  was  carried  into  execution,  certain  steps  were  appointed 
to  be  taken  in  executing  a  [360]  poinding,  by  54  Geo.  III.  ch.  137,  sect.  4.  And  in 
this  clause,  after  execution  of  the  poinding,  and  before  the  sale,  the  goods  are  expressly 
described  as  "  goods  poinded  " ;  that  is  to  say,  goods  against  which  the  creditor  has  done 
effectual  diligence ;  and  although  the  sale  is  appointed  to  take  place  within  not  shorter 
than  eight  free  days,  this  was  merely  for  the  benefit  of  the  debtor,  to  prevent  him  being 
deprived  of  his  goods  at  an  under  value ;  and  by  the  Act  of  Sederunt,  14th  December 
1805,  ^*  the  property  is  transferred  as  of  the  date  of  the  execution  of  poinding." 

The  clause  in  the  Act  of  Sederunt,  declaring  that  if  any  of  the  steps  prescribed  by  it 
shall  be  omitted,  or  not  taken  at  the  time,  and  in  the  manner  specified,  "  the  diligence 
shall  only  be  considered  as  inchoated,  and  not  as  complete,  till  the  minute  of  sale  or 
delivery  is  lodged  in  the  hands  of  the  clerk,"  applies  only  to  the  case  of  a  creditor  who 
has  neglected  to  take  the  proper  steps,  and  not  to  the  case  of  one  who,  whilst  he  was  in 
cursu  of  following  out  those  steps,  was  interrupted,  and  that,  too,  by  the  very  party  who 
now  pleads  the  want  of  complete  execution.  The  same  rule  had  been  recognised  long 
before  the  Act  of  Sederunt. — Corrie  v,  Muirhead,  13th  February  1736 ;  G.  Home,  No. 
14,  p.  35. 

2d,  The  rigour  of  the  old  law,  which  gave  an  heritable  creditor  a  lien  over  every 
moveable  subject  on  the  land,  in  security  of  his  claims,  to  the  effect  of  preventing,  with- 
out any  exertion  on  his  part,  either  a  voluntary  or  judicial  transference  of  moveables, 
has  been  long  departed  from ;  and  the  diligence  of  the  comprising  creditor,  if  complete, 
held  to  transfer  the  property,  and  not  liable  to  be  cut  down  on  pretence  of  the  right  of 
the  heritable  creditor,  under  his  infcftment ;  Paterson  v.  Adamson,  28th  June  1622 ; 
Bo88*8  Lectures,  p.  425-440 ;  Parkers  v,  Douglas,  Heron,  and  Company,  5th  February 
1783. 

There  is  no  distinction  arising  from  the  nature  of  the  debt  between  heritable  and 
personal  creditors,  provided  the  diligence  of  the  personal  creditor  is  complete.  The 
heritable  creditor  here  had  used  no  diligence  whatever,  nor  applied  for  sequestration, 
when  he  attempted  to  interrupt  the  sale  of  the  goods  under  the  warrant,  which  is 
expressly  declared  to  be  the  step  from  which  all  preferences  are  to  be  dated.  This  is 
merely  a  question  of  competition  of  poindings,  between  a  creditor  who  has  completed  his 
diligence,  and  a  creditor  who  is  only  in  cursu  of  doing  so. 

Whyte's  trustees  answered, — The  petitioner  was  only  in  cursu  of  following  out  his 
diligence,  when  he  was  met  by  the  heritable  creditor.  Although  the  execution  of  the 
poinding  has  the  effect  of  preventing  the  debtor  from  voluntarily  making  away  with  the 
goods,  it  never  can  have  the  effect  of  fixing  the  absolute  right  of  them  in  the  poinding 
creditor,  so  as  to  exclude  the  more  perfect  diligence  of  other  creditors,  especially  of  such 
as  have  a  previous  lien.  Although  the  Bankrupt  Act  alters  in  some  degree  the  forms  of 
the  old  law,  it  leaves  the  principle  entire,  that  diligence  is  not  completed  till  J^he  last 
step,  Erskine;  lib.  iii.  tit.  11,  [361]  sect.  7;  lib.  iii.  tit.  6,  sect.  24 ;  Act  of  Sederunt, 
14th  December  1805. 

2.  In  questions  with  creditors,  the  debtor  is  held  to  be  completely  divested  by  the 
sasine  of  the  heritable  creditor,  so  that,  if  his  personal  creditors  should  use  any  subse- 
quent diligence,  this  can  in  no  degree  affect  the  right  of  the  creditor  infeft,  but  only 
carries  the  right  of  reversion  competent  to  the  debtor.  There  is  a  distinction  which  the 
petitioner  overlooks  between  the  right  of  a  creditor,  and  the  means  of  enforcing  that 
right,     A  poinding  of  the  ground  is  of  the  latter  kind,  not  conferring  on  the  heritable 
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creditor  a  right  of  which  he  was  not  preyioosly  in  possession,  hut  only  enabling  him  to 
exercise  a  right  antecedently  existing  in  his  person  by  his  infeftment,  and  preferable  to 
all  other  diligence,  till  fnlly  completed ;  Ershine^  lib.  ii.  tit  8,  sect  31 ;  Kaime^  Law 
TrctcUy  No.  4 ;  Eos^s  Lectures^  vol.  ii.  p.  449 ;  Brown  v.  Tenants  and  Haliburton,  23d 
March  1624,  Z>un6/0ray  v.  Tenants,  24th  March  1626,  Durie;  Stair,  lib.  ii.  tit  5, 
sect  13 ;  Lady  Eelhead  v.  Wallace,  2d  November  1748,  Bern.  Dee.  No.  94 ;  Webster  v. 
Donaldson^  13th  July  1780;  Parkers  v.  DonglaSf  Heron,  and  Company,  5th  February 
1783. 

The  Courts  upon  the  principles  of  the  Lord  Ordinary's  interlocutor,  adhered. 

[Cf.  Henderson  v.  Grant,  23  B.  661,  666.] 


No.  126.        F.C.  N.S.  V.  365.     1  July  1817.     1st  Div.— Lord  Alloway. 

Wauchope,  Pursuer. — Fidlarton, 

GoLDiE  and  Ferrier,  Defender. — Moncreiff. 

lAUgums — AdjudieaHon. — An  adjudication  led  by  a  personal  creditor,  during  dependence 
of  an  action  declaratory  of  a  right  preferable  to  the  right  of  the  adjudger's  debtor, 
found  barred  by  litigiosity. 

John,  Duke  of  Boxburghe,  executed  a  trust-deed  and  deed  of  instructions,  1803, 
1804,  by  which  he  conveyed  to  trustees  all  his  unentailed  lands ;  but,  in  the  specific 
enumeration,  omitted  the  lands  of  Crookedshaws.  The  consequence  was,  that  possession 
of  this  subject  was  taken,  and  titles  to  it  made  up  and  completed  by  infeftment,  by 
William,  Duke  of  [366]  Boxburghe,  the  successor  of  Duke  John,  and  the  heir  of  investi- 
ture, and  was  nomincUtm  included  in  a  trust-deed  executed  by  Duke  William,  for 
payment  of  his  debts  and  other  purposes.  The  trustees  were  infeft  and  entered  into 
possession.  In  this  situation,  Messrs.  Goldie  and  Ferrier  became  creditors  of  Duke 
William's  trust.  On  the  other  hand,  Mr.  Wauchope,  Duke  John's  only  accepting  trustee, 
having  discovered  the  oversight,  raised  an  action  of  declarator,  for  enforcing  the  right 
against  Duke  William's  trustees,  concluding  that  it  should  be  found  and  dedared,  that 
he  has  ''  the  only  good  and  undoubted  right "  to  these  lands.  This  was  not  an  action  of 
reduction,  but,  on  the  contrary,  assumed  Duke  William's  title  to  be  good,  and  concluded 
that  the  defenders  should  denude  in  the  pursuer's  favour.  After  this  step  had  been 
taken,  Messrs.  Goldie  and  Ferrier  brought  actions  of  constitution  of  their  debts;  the 
former  used  arrestments  of  the  rents  on  the  dependence ;  and  both  led  adjudications. 

Li  the  adjudications,  Wauchope  appeared,  and  objected ;  but  decree  was  pronounced 
reserving  all  objections  contra  exectUionem.  The  tenants,  in  consequence,  brought  a 
multiplepoinding.  An  action  of  reduction  of  these  adjudications  was  then  instituted ; 
but  proceedings  in  it  were  suspended  until  decision  was  pronounced  as  to  the  matter  of 
right  in  the  declarator.  The  Court  found  the  raisers  of  the  action  of  declarator  entitled 
to  the  lands  in  dispute.  A  variety  of  interlocutors  were  pronounced ;  but  it  is  only 
necessary  to  allude  to  the  one  in  the  reduction  of  the  adjudications,  when  the  Court 
(28th  February  1817),  upon  advising  informations,  "in  respect  the  several  adjudications 
libelled  of  the  lands  of  Crookedshaws  were  obtained  during  the  dependence  of  the  pro- 
cess of  declarator  at  the  instance  of  the  pursuers,  for  effectuating  their  preferable  claims 
over  the  said  lands,  in  which  process  the  pursuers  have  prevailed :  Find  that  the  said 
adjudications  are  invalidated  by  the  litigiosity  created  in  the  said  process ;  and  there- 
fore reduce,  decern,  and  declare,  in  terms  of  the  libel."  Much  discussion  had  taken 
place  in  the  pleadings  on  the  point,  if  the  adjudications  merely  carried  the  subject 
tantum  et  tale,  as  it  stood  in  the  person  of  Duke  William's  trustees,  and  what  was  the 
precise  legal  meaning  of  that  phrase.  But  the  question  to  be  reported  relates  to  the 
specialty  mentioned  in  the  interlocutor,  whether  the  adjudications  had  been  invalidated 
by  the  litigiosity  created  in  the  process  of  declarator, 

Ferrier,^  the  defender,  pleaded, — He  was  in  perfect  bona  fides  in  contracting  with 

'  It  was  considered  advisable  to  plead  in  the  name  of  Mr.  Ferrier,  although  the  prin- 
ciples of  law  were  regarded  as  equally  applicable  to  the  case  of  Mr.  Qoldie, 
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Puke  William's  truatees ;  and  hia  debt  waa  incurred  long  before  the  exiatence  of  any 
donbt  as  to  Duke  William's  right  to  the  lands  of  Crookedshaws.  This  right  remaina  un- 
reduced ;  and  indeed,  through  this  very  right,  the  pursuer  endeavours  to  make  hia  claim 
effectual.  Had  the  defender  adjudged  and  taken  infeftment  before  thia  declarator,  there 
can  be  no  doubt  of  his  safety.  But  how  does  [367]  the  institution  of  the  action  defeat 
his  diligence  Subsequently  raiaed  ?  If  a  creditor  had  held  an  heritable  bond,  but  on  which 
infeftment  had  not  followed,  would  he  have  been  barred  from  taking  seiBin,  because  a 
pursuer  had  brought  an  action  claiming  the  lands  ?  On  the  contrary,  he  would  be 
entitled  to  take  infeftment  with  every  possible  dispatch,  precisely  because  he  aaw  the 
pursuer  adopting  such  steps  as  might  exclude  him.  In  doing  so,  utiturjure  suo,  and  the 
defender  stands  substantially  in  the  same  situation.  It  is  quite  mistaking  his  plea  to 
assimilate  it  to  the  case  of  a  party  granting  a  bond  pendente  lite^  which,  being  a  volun- 
tary Act,  would  be  struck  at.  The  cases  are  totally  different ;  yet  every  elucidation  put 
by  the  pursuer  regards  such  voluntary  deeds.  But  it  is  said  that  the  defender  did  not 
contract  on  the  faith  of  the  records,  because  he  did  not  then  require  and  obtain  a  real 
security.  But  where  is  authority  for  this  to  be  found  ?  It  is  at  least  adverse  to  the 
principles  on  which  the  whole  law  of  entail  rests ;  and  is  totally  inconsistent  with  the 
case  of  Smollet)  14th  May  1807.  Every  man  who  lends  his  money,  does  so,  looking  to 
the  whole  estate  of  the  debtor  as  his  security ;  and  it  is  time  enough  to  do  diligence 
when  such  a  precaution  is  necessary.  But  still  he  contracts  on  the  faith  of  the  records. 
In  the  same  light  the  defender  is  to  be  viewed,  when  trusting  to  the  absolute  titles  by 
which  Dake  William  held  the  lands.  And  can  he  be  prevented  from  securing  himself 
by  diligence,  merely  because  a  personal  action  has  been  brought  against  his  debtor! 
Diligence  by  a  creditor  for  a  debt  loi^  ago  contracted,  is  totally  different  from  a  voluntary 
right  granted  by  a  defender  pendente  lite.  And  this  distinction  is  made  apparent  by 
attending  to  the  second  part  of  the  Act  1621,  which  has  never  been  extended  to  adjudi- 
cations led  by  creditors  for  debts  contracted  long  before  their  diligence  commenced.  On 
the  pursuer's  principle,  what  is  to  be  made  of  ^%  pari  passu  preference  of  adjudications, 
by  Act  1661  ?  Even  holding  that  the  pursuer's  action  was  of  the  nature  of  a  real  action, 
the.  defender's  diligence  would  not  be  barred  by  litigiosity.  Eeal  actions  produce 
litigiosity,  but  certainly  not  with  a  stronger  effect  than  inhibition  would  have  created. 
But  inhibition  would  not  have  affected  the  defender.  Erskine^  iii.  2,  2,  BelVs  Commen- 
taries^ 504-505;  Morrison  and  Company  r.  Allardyce,  8th  March  1787.  Observe  also 
the  litigiosity  created  by  diligence,  e,g,  by  process  of  ranking  and  sale ;  Belts  Gommen- 
taries,  507  ;  Massey  v.  Smith,  10th  July  1785;  and  see  the  whole  class  of  cases  where 
the  adjudger  is  in  mora  ;  Nelson  v,  Ross,  8th  February  1681 ;  Duchess  of  Douglas  v, 
Scott,  6th  July  1764.  The  decisions  quoted  by  the  pursuer  are  cases  of  conveyance  of 
voluntary  rights  by  a  defender  pendente  lite.  Nor  are  the  cases  of  Gillespie,  24th  July 
1764,  or  Lang  v.  Magistrates  of  Dumbarton,  29th  June  1813,  more  favourable  to  his 
plea.  He  has  been  particularly  unsuccessful  in  endeavouring  to  get  the  better  of  the 
decision  of  Anderson  t?.  Dempster,  14th  November  1702. 

Answered  for  Wauchope,  the  pursuer. — The  defender  must  have  known  that  the 
present  question  did  not  involve  the  abstract  discussion  of  the  effect  of  adjudications  in 
general,  but  was  regulated  by  the  [368]  circumstances  in  which  this  point  has  emerged. 
The  interlocutor  in  the  pursuer's  favour  rests  upon  the  particular  species  of  litigiosity 
which  exists  in  this  case,  arising  out  of  a  declarator,  under  which  a  preferable  right  to 
the  very  lands,  against  which  the  adjudications  were  obtained,  has  been  established. 
The  Court  has  already  found  that  the  pursuer  is  entitled  to  the  lands  free  and  un- 
encumbered. But  if  effect  is  given  to  these  adjudications,  then,  in  every  similar  case, 
the  moment  a  party  succeeds,  and  makes  up  titles,  his  personal  creditors  might  adjudge 
and  csory  off  the  property,  though  the  real  proprietor  is  with  the  utmost  speed  taking 
the  proper  legal  measures  for  substantiating  bis  right.  The  defender's  doctrine  then 
evidently  must  be  fallacious ;  and  the  mistake  lies  in  confounding  the  claim  of  a  party 
holding  a  preferable  right  to  lands,  though  personal,  with  the  claim  of  a  creditor  of  the 
person  holding  merely  an  ex  fade  title  to  these  lands.  Duke  William  was  certainly 
authorized  to  make  up  a  title  to  the  lands  in  dispute ;  but  he  could  only  make  it  up 
under  an  obligation  to  denude,  in  virtue  of  the  ancestor's  disposition.  There  was  a 
separation  of  the  title  from  the  right,  as  takes  place  in  all  cases  of  trust.  A  party 
having  the  actual  right  to  the  subject  of  discussion,  and  insisting  against  a  party  having 
the  title  merely,  is  very  different  from  an  ordinary  creditor  demanding  payment  of  his 
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debt.  The  defender  admite,  that  if  no  right  was  vested  in  his  author,  no  right  could  be 
taken  up  by  the  adjudication.  Now,  here,  as  in  every  declarator  of  right,  the  pursuer 
takes  no  right  from  the  defender.  He  only  establishes  his  own  preferable  right  He 
only  gets  the  title  from  which  he  had  been  hitherto  unjustly  excluded.  It  is  of  no 
eonsequ^ioe  that  the  defender's  debt  was  contracted  when  Duke  William's  title  was 
micliallenged.  For  he  allowed  himself  to  remain  the  personal  creditor  of  the  trustees, 
until  his  right  to  the  property  of  Crookedshaws  was  challenged ;  and  only  then  tried  to 
▼est  in  himself  a  right,  when  it  had  already  been  ascertained  that  his  authors  had  none. 
His  plea  would  sweep  away  the  whole  distinction  between  debts  real  and  personal.  In 
one  sense,  every  creditor  trusts  to  the  legal  rights  of  the  infeft  debtor  to  his  estate ;  but, 
correctly  speaking,  the  only  persons  who  contract  on  the  faith  of  the  records  are  those 
who  take  infeftment ;  and  if  they  do  not,  they  expose  themselves  to  be  excluded  by  any 
party  who  can  instruct  a  right  preferable  to  the  debtor's.  In  the  case  of  a  completed 
real  right,  the  creditor  may  safely  rely  on  the  ex  facie  valid  title  of  the  granter ;  but  the 
aitnation  of  a  mere  personal  creditor,  attempting  to  attach  the  lands,  and  met  by  the  true 
proprietor,  is  extremely  different.  But,  in  the  present  case,  before  the  adjudications  were 
raised,  an  action  depended,  the  issue  of  which  must  measure  the  very  right  which  the 
adjadger  sought  to  take.  Laying,  therefore,  altogether  out  of  view  the  plea  that  an 
adjudication  carries  a  right  iantum  et  tale  as  it  stood  in  the  debtor,  the  petitioner  is 
excluded  by  the  particular  species  of  litigiosity  arising  in  this  case;  the  defender's 
doctrine  and  authorities,  shewing  that  litigiosity,  arising  from  diligences  or  adjudications 
by  creditors,  only  bar  voluntary  grants  by  the  debtor,  and  have  not  the  effect  of 
invalidating  diligences  or  adjudications  attempted  by  another  creditor,  may  be  admitted 
as  [369]  perfectly  correct,  without  at  all  affecting  or  weakening  the  pursuer's  plea. 

The  Court  adhered. 


No.  127.         F.C.  N.S.  V.  369.     3  July  1817.     1st  Div.— Lord  Alloway. 

DouGAN  V,  Smith. 

[See  a  fuller  report  in  Hume  356.  J 


No.  130.       fF.C.  N.S.  V.  371.     9  July  1817.     Teinds.-~Lord  Robertson. 

Common  Agent  in  Locality  of  Maddekty,  Petitioner. — Buchanan. 

Moray,  Eespondent—  JV.  Erskine. 

Teinds. — Although  a  decree  of  the  High  Commission  cannot  be  derelinquished  by  over 
payments,  the  minister  may  acquire  a  right  to  these  over  payments  by  positive 
prescription. 

The  minister  of  Madderty  having  obtained  an  augmentation,  the  usual  proceedings 
took  place  for  adjusting  the  locality.  In  the  course  of  these,  Mr.  Moray  of  Abercairney, 
proprietor  of  Ballyclone,  part  of  the  lands  in  the  parish,  made  a  judicial  surrender  of  his 
teindfi,  and  founded  on  a  sub- valuation  in  1629,  and  an  approbation  thereof  by  the  High 
Commission  in  1760.  The  common  [372]  agent  objected,  on  the  ground,  that  the  sub- 
valuation  had  not  been  acted  upon ;  but  that  Mr.  Moray  had,  by  decree  of  locality  in  1650, 
been  localled  on  for  a  greater  stipend  than  contained  in  the  valuation ;  and  this  he  had 
without  challenge  continued  from  that  date  to  pay.  The  Lord  Ordinary  found  (May 
18,  1813),  "That  the  report  of  the  sub-commissioners  of  the  presbytery  of  Mu thill  was 
approved  of,  in  so  far  as  it  relates  to  the  respondent's  lands  of  Ballyclone,  by  a  decree  of 
the  High  Commission,  of  date  6th  February  1760;  and  that  said  decreet  has  remained 
unchallenged  beyond  the  years  of  the  long  prescription,  and  that  therefore  it  cannot  now 
be  challenged  on  account  of  any  overpayments  of  stipend  alleged  to  have  been  made 
prior  to  the  date  of  the  said  decree :  Finds  that  the  benefit  of  a  decree  of  approbation  of 
the  High  Commission  cannot  be  derelinquished  by  any  overpayment,  however  long 
continued;  although,  when  overpayments  of  stipend  have  been  made  and  continued 
during  the  years  of  the  long  prescription,  the  minister  will  have  right  to  such  surplus 
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payment  in  time  coming."  The  minister  raised  an  action  of  reduction  of  the  decree  of 
approbation,  and  petitioned  against  the  Lord  Ordinary's  interlocutor,  as  far  as  the  decree 
was  found  unchallengeable;  but  was  unsuccessful  on  both  points.  Mr.  Moray  also 
brought  under  review  of  the  Court,  the  finding,  that  the  minister  had  a  prescriptive 
right  to  the  overpayment  of  stipend.  A  remit  was  made  to  the  Lord  Oidinaiy,  who 
(12th  November  1816)  ordered  informations  to  the  Court. 

The  common  agent  argued^ — Although  a  dereliction  cannot  apply  to  a  decree  of  the 
High  Commission,  it  is  a  very  different  question  how  far  particular  payments  may  not 
be  acquired  as  a  matter  of  right  under  a  formal  decree  of  locality,  followed  by  un- 
interrupted possession  beyond  the  years  of  prescription.  No  encroachment  on  the  stock 
is  here  meditated;  but  it  is  merely  contended,  that  when  an  heritor  continues  in  a 
constant  use  of  paying  more  than  his  teinds  for  a  period  exceeding  the  years  of 
prescription,  the  minister  acquires  for  the  future  a  positive  legal  right  to  the  overpay- 
ments; and  this  excess,  whether  it  gets  the  name  of  teinds,  customs,  duties,  or 
casualties,  is  at  least  a  burthen  as  completely  fixed  upon  the  lands  as  the  teinds  them- 
selves. Forbes  on  Tithes,  c.  8,  s.  6  and  3 ;  Erskiney  iii.  7,  3 ;  Minister  of  North  Leith, 
10th  February  1676;  Stair,  Boswell  v.  Town  of  Kirkcaldy;  Minister  of  Greenock  o. 
Magistrates,  21sD  December  1757.  The  whole  doctrine  of  vicarage-teinds  rests  upon  the 
game  principle.  There  is  obviously  no  incompatibility  between  this  demand  and  the 
admission  that  the  decree  of  the  High  Commission  cannot  be  derelinquished.  The 
heritor  will  be  protected  against  future  valuations ;  but  in  the  meantime  he  must  pay 
what  the  church  has  acquired  by  the  long  prescription.  The  case  of  Lammington,  24th 
January  1798,  has  no  application  to  the  present  point. 

[373]  The  heritor  answered, — It  is  finally  determined  that  the  decree  of  approbation 
1760  cannot  be  challenged  on  account  of  overpayments  of  stipend  prior  to  its  date, — ^for 
the  right  of  challenge  is  cut  off  by  the  negative  prescription.  The  validity  of  this  decree 
cannot  be  questioned,  nor  the  benefit  of  it  be  derelinquished,  by  overpayment,  however 
long  continued  after  its  date,  and  the  heritor's  right  under  it  remains  unaffected ;  but 
this  quite  precludes  the  common  agent's  plea  that  the  church  has  gained  a  prescriptive 
right  to  the  overpayment, — that  would  be  utterly  inconsistent  with,  and  subversive  o^ 
the  previous  findings  in  the  present  action.  An  heritor  can  surrender  his  teinds  at  any 
time,  and  whatever  may  have  been  the  duration  of  his  overpayments.  Lammington, 
24th  January  1798;  Eddleston,  4th  December  1805;  Fearn,  2l8t  iN^ovember  1810; 
Dunichen,  8th  July  1814;  Eastwood,  3d  July  1816.  But  the  present  case  id  to  be 
viewed  as  if  the  heritor  had  surrendered  his  teinds  in  1750.  He  would  not  have  then 
been  fettered  by  the  decree  of  locality  in  1650,  localling  on  him  more  than  the  sub- 
valuation  in  1629.  Kor  is  he  now ;  for  the  decree  of  the  sub- valuation  is  ex  concessis  of 
the  parties,  and  the  judgment  of  the  Court  in  full  force. 

The  Court  pronounced  the  following  interlocutor: — "9th  Jviy  1817.  The  Lords 
having  advised  the  informations  for  both  parties,  they  find  that  the  sub-valuation  in  the 
year  1629  never  was  acted  upon ;  on  the  contrary,  that  a  decreet  of  modification  and 
locality  was  pronounced  in  the  year  1650,  wbereby  the  teinds  of  Ballyclone,  belonging 
to  Abercairney,  were  rated  higher  than  by  the  said  sub-valuation,  and  that  he  continued 
to  pay  stipend,  according  to  the  locality  1650,  from  that  period  down  to  1760,  when  he 
obtained  an  approbation  in  absence  by  the  High  Commission  of  the  sub-valuation  1629 : 
Find  that,  by  the  possession  following  on  the  decreet  1650,  the  minister  acquired  a 
prescriptive  right  to  the  surplus  teind  beyond  the  sub-valuation  1629,  and  that  the 
approbation  1760  must  be  limited  and  qualified  by  said  prescriptive  right;  and  that  the 
minister  has  right  to  the  teinds  as  modified  to  him  by  decreet  1650,  without  prejudice 
to  the  valuation  in  other  respects  :  And  find  that  this  seems  to  have  been  the  under- 
standing of  Abercairney  himself,  who,  from  the  year  1760  downwards,  has  continued  to 
pay  stipend  according  to  the  decreet  1650,  and  not  according  to  the  sub-valuation  1629  : 
And  remit  to  the  Lord  Ordinary  to  proceed  in  the  locality  accordingly,  and  to  report." 

[Cf.  Cameron  v.  Chisholm^Baiten^  7  M.  665,  passim ;  ChusJiolmrBatten  v.  Cameronj 
11  M.  292,  passim ;  Golquhoun  v.  Fogo,  11  M.  919, passim;  Earl  of  Minto  v.  Penndl, 
I  R  156,  passimJ] 
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No.  131.  F.C.  N.S.  V.  374.     10  July  1817.     2nd  Div. 

John  Brown,  Junior,  Petitioner. — Fprsyth. 

IsoBBL  Gbat  and  James  Greig,  Bespondents. — D,  MFarlane. 

Baankrupt — B&qu/oiraiion — Discharge, — The  Court  refused  to  approve  of  a  composition, 
where  there  were  only  four  creditors,  and  two  of  them  had  not  concurred. 

A  petition  for  approval  of  a  composition  was  presented  hy  John  Brown,  junior, 
merchant  in  Leith,  with  concurrence  of  his  .trustee,  stating  that  there  were  only  three 
creditors  ranked  under  the  sequestration, — that  the  majority  had  concurred  in  the 
eompoflition, — and  that,  therefore,  according  to  the  i^irit  of  the  Bankrupt  Act,  there  was 
the  legal  concurrence. 

The  petition  was  opposed  hy  Isohel  Gray,  and  hy  James  Greig,  writer  to  the  signet, 
a  creditor  who  had  claimed  after  the  offer  of  composition  was  made,  on  the  ground  that 
the  discharging  of  a  bankrupt  was  an  extraordinary  power  which  the  legislature  alone 
could  take  out  of  the  hands  of  the  creditors ;  and  that  the  Court  could  not  go  beyond 
the  statute,  which  gives  them  the  power  of  granting  discharges  only  with  the  concur- 
rence of  nine-tenths  of  the  creditors. 

The  Court  refused  the  petition. 


No.  132.        F.C.  N.S.  V.  375.     11  July  1817.     2nd  Div.— Lord  Pitmilly. 

The  Executors  of  Wiluam,  Duke  of  Queensbbrry,  Pursuers. — Clerk,  O.  J, 

Bell,  CranstoVfh, 

Craufurd  Tait,  Defender. — Lord-Advocate,  Dean,  T.  Thomson,  Maihesoru 

Adjudication. — Found  that,  when  a  first  adjudication  is  brought  for  payment  of  a  sum, 
over  the  whole  of  which  the  debtor  instantly  instructs  a  right  of  retention,  such 
adjudication  cannot  proceed,  even  to  the  effect  of  intimation  being  appointed  under 
54th  Geo.  m.  c  137,  sect.  9. 

The  late  William,  Duke  of  Queensberry,  granted  certain  leases  over  his  estate,  which 
were  thought  by  the  tenants  not  to  be  free  from  the  risk  of  challenge  under  the  entail 
hy  which  his  Grace  held  the  estates.  They,  therefore,  required  a  guarantee  for  any 
claim  of  damages  which  they  might  have,  in  the  event  of  the  leases  being  found  to  be 
invalid;  and  the  defender  became  guarantee  accordingly.  Soon  after  this  the  defender 
received  from  his  Grace  L. 50,000,  for  which  he  granted  an  heritable  bond  over  property 
estimated  at  three  times  that  value. 

Upon  the  death  of  the  Duke,  the  next  substitute  under  the  entail  brought  a 
reduction  of  those  leases ;  and  the  tenants  made  a  claim  for  their  eventual  damage,  to 
the  amount  of  more  than  L.  100,000  against  the  executry  of  his  Grace,  and  against  the 
defender  as  his  guarantee.  A  sum  to  the  amount  claimed  by  them  was  set  apart  for 
them  in  Chancery  from  the  Duke's  estate ;  but  they  did  not  discharge  the  obligation  of 
the  defender  as  guarantee. 

While  the  reduction  of  the  leases  was  in  dependence,  the  executors  of  the  Duke 
brought  an  adjudication  against  the  defender  for  payment  of  the  L. 50,000  due  by  him 
under  his  heritable  bond. 

The  Lord  Ordinary  appointed  this  adjudication  to  be  intimated  as  a  first  adjudica- 
tion, under  54th  Geo.  III.  c.  137,  sect.  9. 

Pleaded  by  the  defender  in  a  reclaiming  petition, — By  having  become  guarantee  to 
the  tenants  for  a  much  larger  claim  against  the  pursuers,  the  defender  is  entitled  to 
retain  the  sum  now  pursued  for,  in  relief  of  his  cautionary  obligation,  which  the  tenants 
will  not  discharge.  The  adjudication  brought  is  for  payment ;  and  as  it  is  clear  that 
the  pursuers  are  not  entitled  to  payment  at  present,  the  process  cannot  proceed. 

[376]  It  cannot  be  converted  into  an  adjudication  in  security  (although  there  were 
room  for  an  adjudication  in  security  in  this  case,  which  there  is  not),  as  that  is  a  process 
altogether  different,  proceeding  upon  a  different  summons,  and  setting  forth  the  peculiar 
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ciicu instances  rendering  such  a  measure  of  precaution  necessary.  The  practice  of 
decerning  in  adjudications  for  payment,  reserving  ohjections  eotUra  execiUionem^  does 
not  take  place  in  first  adjudications,  but  only  in  posterior  adjudications,  in  order  to 
entitle  them  to  rank  pari  passu  with  first  abjudications.  At  least,  it  does  not  take 
place  in  first  abjudications,  where  the  defence  is  instantly  verified,  as  it  is  in  the 
present  case. 

This  adjudication,  therefore,  cannot  proceed,  even  to  the  effect  of  intimation  being 
appointed. 

Answered. — ^The  sum  set  apart  for  the  tenants  in  Chancery,  will  free  the  defender 
from  any  loss  by  his  cautionary  obligation ;  so  that  there  is  no  occasion  for  his  retaining 
the  sum  pursued  for. 

But  even  although,  from  the  defender's  cautionary  obligation  not  having  been 
discharged,  he  should  be  entitled  to  retain  the  sum,  so  as  to  prevent  the  pursuers  from 
recovering  immediate  payment,  they  are  entitled  to  adjudge  in  security.  And  this  may 
be  done  either  by  an  adjudication  expressly  brought  in  security,  or  by  virtually 
converting  an  adjudication  for  payment  into  an  adjudication  in  security,  by  pronouncing 
decree,  reserving  objections  eoiUra  exeeuUonem,  This  last  course  ought  to  be  followed 
in  this  case.  It  is  not,  as  pleaded  by  the  defender,  confined  to  posterior  adjudications ; 
but  is  applied  to  first  adjudications,  if  the  defence  be  not  instantly  verified:  Boyd 
against  Boyd,  26th  July  1676,  Stair^  Diet.  i.  11 ;  Tod  against  Scott,  16th  December 
1707,  Fount  Diet.  i.  11 ;  Mackenzie's  Representatives  against  Liddell,  26th  February 
1741,  KUk.  p.  8. 

Where  there  is  not  exfaeie^  or,  by  the  Act  54  Qeo.  III.  c.  137,  a  radical  objection 
to  the  adjudication,  out  merely  an  extraneous  defence,  the  intimation  must,  under  the 
imperative  words  of  that  Act^  be  appointed  by  the  Court. 

Observed  upon  the  Bench. — It  is  dear,  that  when  the  defence  is  not  instantly 
verified,  e.g.  if  the  objections  require  discussion  and  investigation,  intimation  must  be 
made.  But  in  this  case  the  objection  is  instantly  and  fully  verified.  The  defender  is 
liable  for  large  damages  under  his  warrandice;  and  he  is  entitled,  in  relief  of  his 
warrandice,  to  retain  Uie  sum  for  payment  of  which  the  adjudication  is  brought 

It  is  true  that^  in  some  cases,  in  which  the  debtor  is  not  bound  to  make  immediate 
payment,  a  creditor  may  be  entitled  to  adjudge  in  security ;  but  that  is  quite  a  different 
sort  of  adjudication  from  the  present,  which  is  an  adjudication  on  the  Act  1672,  c.  19, 
coming  in  place  of  the  old  apprising,  and  which  is  limited  to  the  case  where  the  creditor 
is  entitled  to  instant  payment.  Long  before  the  Act  1672,  adjudications  of  various 
kinds  had  been  introduced  by  [377]  the  Court  from  necessity,  e,g.  adjudications  in 
implement,  adjudications  in  security,  &c.  But  the  style  of  such  an  adjudication  in 
security  is  quite  different  from  that  of  an  adjudication  for  payment.  The  summons  of 
adjudication  for  payment  merely  sets  forth  the  debt,  and  concludes  that  the  Court  shall 
adjudge  the  subjects  to  the  pursuer  for  payment  of  the  debt ;  but  the  summons  of 
adjudication  in  security,  besides  setting  forth  the  debt,  sets  forth  the  circumstances 
rendering  it  necessary  to  adjudge  in  security,  and  concludes  that  the  Court  shall  adjudge 
in  security.  This  distinction  is  illustrated  by  the  case.  Creditors  of  M^Niel  against 
Saddler,  7th  March  1 794.  It  does  not  follow,  because  a  creditor  may  in  certain  cases 
obtain  an  adjudication  in  security,  that  he  is  entitled  to  libel  as  for  a  first  adjudication 
under  the  Act  1672,  and  to  ask  the  Court  to  decern,  reserving,  contra  executumem^ 
objections  such  as  that  which  occurs  in  this  case,  that  the  debt  is  not  exigible.  In 
some  cases  of  first  adjudication  under  the  Act  1672,  the  Court  give  decree,  reserving 
objections  contra  executumem,  e.g.  where  a  debt  is  exigible,  but  where,  owing  to  partial 
payments,  &c.  it  must  require  some  time  to  ascertain  the  precise  amount;  but  the 
Court  do  not  follow  that  course,  where  the  objections  to  payment  are  such  as  occur  in 
this  case,  totally  and  instantly  verified. 

The  Court,  concurring  in  these  observations,  recalled  the  interlocutor  of  the  Lord 
Ordinary  appointing  intimation  of  the  adjudication,  and  appointed  intimation  of  this 
deliverance  to  be  made  in  the  Minute  Book ;  but  (upon  the  motion  of  the  pursuers,  that 
the  process  should  be  sisted  till  the  defender's  right  of  retention  should  be  at  an  end) 
reserved  to  the  pursuers  to  be  farther  heard  in  support  of  their  adjudication  before  the 
Lord  Ordinary ;  and  reserved  to  the  defender  his  defences. 

[Cf.  Harrower's  Trt^ees  v,  Gouper's  Trustees,  5  S,  347.] 
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No.  135.       F.C.  N.S.  V.  386.     13  Nov.  1817.     2iid  Div.— Lord  Pitmilly. 

John  Wedgwood  and  Others,  Pursuers. —  W>  Erdcine, 

John  Catto,  Defender. — A.  Lumsden, 

InhibiUon. — A  lease  granted  in  consideration  of  a  sum  of  money  advanced  in  name  of 
grastum^  and  a  certain  rent^  for  repayment  of  which  sum  the  tenant  was  allowed  to 
retain  the  whole  of  the  rent,  fonnd  to  he  affected  hy  inhibition. 

The  pursuers  acquired  right  to  an  action  for  payment  of  a  debt^  upon  which  inhibi- 
tion had  been  used.  After  the  inhibition  had  been  used,  the  debtor  entered  into  a 
contract  in  the  form  of  a  [387]  lease  of  part  of  his  estate,  to  certain  persons,  who 
assigned  their  interest  to  the  defender.  By  that  contract,  the  debtor,  ^*  in  consideration 
of  the  sum  of  L.500  sterling  of  grasdum  or  fine,  instantly  advanced  to  him  "  by  those 
persons,  and  of  a  tack-duty  mentioned,  set  a  field  to  them  for  31  years;  and  they 
became  bound  to  pay  L.31,  10s.  of  rent ;  but  it  was  declared  that,  in  respect  the  sum  of 
L.500  sterling  had  been  paid  by  them  to  him,  with  a  view  to  allow  him  to  repay  it  out 
of  the  rent,  or  in  any  other  way  he  might  deem  proper,  they  might  retain  the  rent 
towards  payment,  with  interest,  till  fully  paid :  and  it  was  provided,  that»  as  soon  as  the 
sum  should  be  paid  up  by  retention  of  the  rent,  or  by  the  debtor  paying  it,  they  should 
pay  L.50  of  rent  for  each  of  the  rem£^ning  years  of  the  lease ;  but  it  was  provided,  that 
the  debtor  should  not  assign  the  lease  till  the  debt  was  paid  up. 

The  pursuers  brought  a  reduction  of  this  lease  against  the  defender,  ex  capite  inhibi- 
iioms^  in  which  they  were  unsuccessful  before  the  Lord  Ordinary. 

Pleaded  by  the  pursuers  in  a  reclaiming  petition. — ^The  deed  challenged  is  not  a 
lease ;  which,  when  a  proper  administrative  lease,  may  not  be  struck  at  by  inhibition, 
as  the  debtor  has  the  value  of  the  subject  in  the  form  of  rent.  In  the  present  case, 
there  is  truely  no  rent  payable,  as  L.31,  10s.  for  31  years  will  not  refund  L.500,  with 
interest  It  is  truly  a  security  for  debt^  which  the  debtor  could  not  have  granted 
directly.  The  sum  paid  to  the  landlord  was  not  a  grasmm^  which  remains  in  the  pocket 
of  the  landlord,  but  a  sum  to  be  repaid  as  a  debt,  for  which  propose  the  tenant  is  allowed 
to  retain  the  tack-duty. 

Answered, — A  lease  granted  solely  for  a  grastwn  without  rent  is  valid.  Here  an 
adequate  consideration  was  given,  a  graeswn^  which,  according  to  the  admission  of  the 
pursuers,  was  equal  to  more  than  L.31,  10s.  per  annum,  and  which  there  was  no  obliga- 
tion upon  the  Itmdlord  to  repay  in  any  other  form  than  by  giving  value  for  it,  by  allow- 
ing possession  of  the  farm. 

The  Court  were  unanimously  of  opinion,  that  this  was  not  a  proper  administrative 
lease,  which  is  beneficial  to  all  concerned,  and  is  not  struck  at  by  inhibition ;  but  an 
attempt  to  obtain,  in  the  form  of  a  lease,  a  security  for  debt,  which  the  creditor  could 
not  have  obtained  directly  by  the  voluntary  act  of  the  debtor,  nor  by  legal  diligence  ; 
and,  thereforei  altered  the  interlocutor  of  the  Lord  Ordinary. 


No.  136.  F.C.  N.S.  V.  388.     14  Nov.  1817.     Ist  Div. 

Christian  Beoch  and  Others,  Pursuers.— JS^a2;i?ie. 

Ealph  Bob,  Defender.— ifor«. 

TiOor  and  tttnjrfar— PupiZ.— The  Court,  on  cause  shewn,  deprived  a  tutor  at  law  of 
his  right  to  direct  the  place  of  residence  of  the  pupil. 

Salph  Bob,  the  tutor  at  law  of  Martha  Bob,  the  daughter  of  his  deceased  brother, 
came  from  England,  where  he  was  domiciled,  to  Stirling,  in  Scotland,  the  residence  of 
the  pnpiL  She  had  there  at  his  desire  been  placed  at  a  boarding-^hool  upon  the  second 
marriage  of  her  mother,  with  whom  she  had  previously  lived  in  family.  Balph  Bob, 
without  the  concurrence  of,  or  intimation  to  the  pupil's  friends,  carried  her  off  in  an  un- 
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warrantable  and  clandestiae  maDner  to  England,  where,  after  residing  some  days  in  hia 
house,  he  placed  her  in  a  boarding-school. 

A  petition  and  complaint  was  presented  at  the  instance  of  the  pupil's  mother  and 
nearest  cognate,  for  the  purpose  of  having  the  pupil  immediately  brought  back  to  Scot- 
landi  and  to  have  Ralph  Rob  removed  from  his  office. 

The  Court  (July  2,  1817)  "Having  advised  petition  and  answers,  in  respect  of  the 
clandestine  and  unwarrantable  manner  in  which  the  respondent  (Rob)  carried  off  the 
person  of  Martha  Rob  out  of  the  jurisdiction  of  this  Court,  without  intimation  to,  or 
communication  with  her  mother,  or  any  relation  on  her  mother's  side,  ordained  Bob  to 
replace  the  person  of  the  said  Martha  Rob  within  the  jurisdiction  of  this  Court,  and  to 
deliver  her  to  Mr.  Alexander  Eidd,  whom  they  authorised  to  receive  her."  This  order 
was  obeyed ;  Rob  at  the  same  time  stating  to  the  Court,  that  he  was  unquestionably 
entitled  and  bound  to  take  the  direction  of  her  (the  pupil's)  education,  and  with  this 
view  pointing  out  certain  boarding-schoob  as  eligible  situations. 

[SBB9]  The  Court  (July  11,  1817)  found  that,  "in  the  whole  circumstances  of  this 
case,  Ralph  Rob  is  not  entitled  to  fix  the  place  of  residence  of  his  ward,  Martha  Rob ; 
appoint  Mr.  Alexander  Eidd  to  deliver  over  her  person  to  her  mother,  and  authorise 
and  empower  her  and  her  brothers  to  place  the  said  Martha  Rob  in  such  proper  board- 
ing-school as  they  shall  see  cause,"  and  found  Ralph  Rob  liable  in  all  the  expences 
hitherto  incurred. 

Ralph  Rob  petitioned,  and  contended^ — That  he  had  the  direction  of  the  education, 
and  management  of  the  estate  of  the  pupil,  and  that  it  is  even  incorrect  to  conceive, 
that  a  tutor  at  law,  who  is  the  next  in  succesaion  to  his  ward,  is  in  no  case  entitled  to 
the  custody  of  the  ward's  person ;  for  a  tutor  at  law,  upon  the  death  of  the  father,  is 
bound  to  discharge  all  the  duties,  and  is  entitled  to  all  the  rights  which  previously 
attached  to  the  father.  In  these  respects,  he  uses  his  own  discretion,  subject  only  to 
the  controul  of  the  Court  j  but  this  being  an  equitable  interposition,  will  only  be  exerted 
on  grave  consideration,  such  as  would  even  authorise  the  Court  to  deprive  a  father  of 
the  natural  right  of  custody.  This  accounts  for  the  conflicting  judgments  on  this  head ; 
but  still  the  tutor  at  law  has  the  prima  facie  right,  and  which  he  has  in  the  present  case 
done  nothing  to  forfeit.  Oraig,  ii.  20,  12. — Bruce^a  Tutor's  Guide,  p.  145. — Spot  317. 
—Durie,  465-625.— 1.  Stair,  348.— M*Ilvain  against  M*Whirter,  30th  July  1736, 
C^k,  Home,  At  all  events,  there  can  be  no  doubt,  that  he  is  entitled  to  the  direction  of 
the  pupil's  education,  and  where  this  education  is  to  be  carried  on.  Scot  against  Scot, 
16th  February  1759. 

The  Court  refused  the  petition  without  answers.^ 


No.  138.       F.O.  N.S.  V.  392.     26  Nov.  1817.     2nd  Div.— Lord  PitmiUy. 

James  Tinnoch,  Pursuer. — Fergusson. 

John  M'Lkwnait,  Defender. — BlachvM. 

Succession — Clause, — Under  a  disposition  and  settlement  to  the  disponee,  ''his  heirs 
and  successors  whomsoever,  whom  failing,  without  a  lawful  child  or  children  existing 
of  his  body,  said  subjects  to  return  to  me  and  my  own  nearest  heirs  whatsoever,"  the 
heir  of  the  testator  found  preferable  to  the  heir  whatsoever  of  the  disponee. 

John  M'Lewnan,  senior,  executed  a  disposition  and  settlement  of  certain  heritable 
subjects,  in  favour  of  "  Mary  M'Lewnan  (his  dai:^hter,  spouse  of  James  Tinnoch)  in 
liferent,  in  case  she  should  survive  me,  and  to  the  said  John  Tinnoch,  my  grandson,  his 
heirs  and  successors  whomsoever,  in  fee  or  property,  whom  failing,  without  a  lawful 
child  or  children  existing  of  his  body,  said  subjects  to  return  to  me  and  my  own  nearest 
heirs  whatsoever."    The  disposition  contained  a  power  "  to  the  said  John  Tinnoch,  and 

^  The  Court  afterwards,  on  the  same  grounds,  removed  Bob  as  tutor  suspect,  an 
ordinary  action  having  been  brought  for  that  purpose.  The  informations,  on  which  the 
judgment  proceeded,  are  bound  up  with  the  session-papers  of  the  above  case. 
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his  foroBaids,  after  the  death  of  the  said  Mary  M'Lewnan,'*  to  intromit  with,  and  a 
power  "  to  him  or  his  heirs,"  &c.  to  procure  themselves  infeft  in  the  subjects  disponed. 

Upon  the  death  of  Mary  M'Lewnan,  the  liferentrix,  and  John  Tinnoch,  the  fiar, 
John  M^Lewnan,  junior,  the  grandson  of  John  M'Lewnan,  senior,  by  his  eldest  son, 
ezpeded  a  service  as  nearest  and  lawful  heir  of  provision  of  John  Tinnoch,  in  terms  of 
the  disposition  and  settlement  by  his  grandfather. 

A  reduction  of  this  service  was  brought  by  James  Tinnoch,  the  brother  consan- 
gainean  of  John  Tinnoch,  the  fiar  of  the  subjects,  on  the  ground  that,  by  the  disposition 
and  settlement,  the  subjects  descended  to  John  Tinnoch's  heirs  whatsoever. 

Lord  Pitmilly,  Ordinary  (22d  November  1816),  sustained  the  defences;  and  the 
pursuer  petitioned,  and  plecbded. — By  the  deed  [393]  of  settlement^  John  Tinnoch 
nnquestionably  was  the  institute  provided  in  the  full  and  absolute  fee,  the  destination 
being  beyond  all  doubt,  in  the  iirst  instance,  unconditional  and  unqualified  to  him,  **  his 
heirs  and  successors  whomsoever."  The  meaning  of  no  terms  in  the  law  of  Scotland  is 
more  completely  defined  than  that  of  "  heirs  whomsoever,"  as  extending  to  heirs  general, 
even  by  the  most  remote  degree  of  lawful  propinquity,  by  which  a  right  of  succession 
might  be  established.  To  remove  aU  doubt  of  his  intention,  the  testator  has  likewise 
added  to  the  word  *'  heirs,"  that  of  "  successors,"  as  if  in  order  to  enable  his  grandson, 
John  Tinnoch,  even  to  convey  the  property,  after  his  own  succession,  either  onerously 
or  gratuitously,  to  strangers. 

w  •]  The  clause  of  return  to  the  testator's  heirs  whatsoever  is  inaccurate,  in  not  specifying 
the  whole  conditions  necessary  to  make  way  for  it.  It  might  have  specified  not  only  the 
failure  of  John  Tinnoch  without  children,  but  also  the  failure  of  each  and  all  of  "  his 
heirs  and  successors  whomsoever  "  in  their  order,  who  are  all  likewise  called  by  the  dis- 
positive clause  of  the  settlement;  but  the  omission  to  do  so  cannot  annul  the  destination 
to  John  Tinnoch's  heirs  and  successors  whomsoever.  The  dispositive  clause,  as  thus 
interpreted,  is  perfectly  consistent  with  the  other  clauses,  as  there  is  a  reference  in  aU  of 
them  to  John  Tinnoch's  heirs  and  successors  whomsoever.  The  intention  of  the  testator 
is  perfectly  clear,  as  he  has  distinctly  called  the  heirs  and  successors  whomsoever  of  John 
Tinnoch  upon  the  failure  of  that  person  himself ;  and  the  defender  is  not  favoured  in 
any  way  by  the  deed,  otherwise  than  as  comprehended  in  the  clause  of  return,  on  failure 
of  all  to  whom  the  primary  destination  is  made.  If  the  pursuer  had  been  called  as 
nominatim  substitute  on  failure  of  John  Tinnoch,  and  if  the  clause  of  return  had  over- 
kx>ked  this  substitution,  the  primary  destination  could  not  be  held  to  have  been  evacuated 
or  revoked  by  mere  implication  j  and  the  same  rule  must  be  followed  where  he  is  called 
under  the  general  term  of  heirs  and  successors  whomsoever,  the  dispositive  clause,  when 
not  expressly  altered  or  qualified,  being  held  to  govern  the  succession. — Baillie  against 
Temiant,  17th  June  1766,  reversed  in  the  House  of  Lords,  26th  March  1770 ;  Hay 
against  Hay,  24th  July  1788 ;  Alexander  against  Mark  and  Mackie,  March  1809  (not 
reported). 

The  Court  adhered,  by  refusing  the  petition  without  answers. 


No.  140.         F.C.  N.S.  rV.  408.     4  Dec.  1817.     1st  Div.— Lord  Gillies. 

Mrs.  Halket  Craigis,  &c.,  Pursuers. — Arch.  Bell,  F,  Jeffrey. 
Charles  Halkbt  Craigib,  Defender. — J.  Clerk,  J.  H.  MKenzie,  et  J.  Hope. 

Tailzie. — An  heir  of  tailzie  in  possession,  having  reserved  her  liferent,  and  having  also 
reserved  a  power  conferred  by  the  entail,  which  she  afterwards  exercised,  of  provid- 
ing for  her  younger  children,  conveyed  the  fee  to  her  son,  alioqui  sttccessurus;  who, 
having  likewise,  in  virtue  of  the  power  contained  in  the  entail,  granted  provisions  to 
his  wife  and  younger  children,  predeceased  his  mother ; — found  that  both  sets  of  pro- 

'    Tisionfl  are  obligatory  on  the  succeeding  heirs. 

Mrs.  Anne  Halket  Craigie  held  the  estate  of  Dunbarnie,  under  an  entail  containing 
the  usual  prohibitory  and  resolutive  clauses.  The  deed  permitted  the  heirs  in  possession 
to  grant  provisions,  to  a  certain  extent,  in  favour  of  their  wives  and  younger  children. 
Mrs.  Craigie  conveyed  the  estate  to  her  eldest  son,  the  heir  alioqui  successuriM,  reserving 
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not  only  ber  liferent,  ''  but  alao  fall  power,  witbout  tbe  advice  or  consent  of  tbe  said 
Jobn  Cornelias  Halket  Graigie,  ber  son,  or  tbe  beirs  of  tailzie  snbetituted  to  bim,  to 
exercise  every  rigbt  wbatsoever  respecting  tbe  said  lands  and  estates,  in  so  for  as  not 
restricted  by  any  of  tbe  former  settlements  tbereof,  and  tbat  as  folly  and  freely  in  every 
respect,  as  if  tbese  presents  bad  not  been  made  or  granted."  In  virtue  of  tbis  reserva- 
tion, Mrs.  Graigie  granted  provisions  to  ber  younger  cbildren;  wbile  ber  son,  bein^^ 
vested  witb  tbe  fee  of  tbe  estate,  also  exercised  similar  powers,  in  favour  of  bis  wife 
and  younger  cbildren,  by  a  postnuptial  contract  of  marriage.  Colonel  Halket  Graigie 
predeceased  bis  motber,  and  sbe  died  soon  after.  Tbe  succession  opened  to  ber  grand- 
son, tbe  defender,  in  minority.  In  tbese  circumstances,  doubts  being  entertained  as  to 
tbe  validity  of  tbe  provisions  granted  by  bis  fatber,  actions  of  declarator  were  instituted 
at  tbe  instance  of  tbe  younger  cbildren  and  tbeir  motber,  for  tbe  purpose  of  obtaining  a 
judicial  [409]  determination  of  tbe  question.  And  as  it  was  apprebended  by  tbe  Courts 
that  tbe  interests  of  tbe  cbildren  of  Mrs.  Graigie,  tbe  disponer,  migbt  be  involved  in  the 
discussion,  tbey  also  were  called  into  tbe  field. 

Tbe  cause  was  reported  on  informacions  by  the  Lord  Ordinary ;  on  advising  wbich, 
tbe  Court  ordered  a  bearing  in  presence ;  when  tbeir  Lordships  were  clearly  of  opinion 
that  the  provisions  granted  by  Mrs.  Graigie  must,  at  all  events,  subsist,  because  her 
reservation  of  power  to  that  effect  was  a  condition  upon  which  tbe  deed  of  conveyance 
was  given  and  accepted.  But  the  Court  being  much  divided  in  opinion,  in  regard  to  the 
validity  of  tbe  settlement  executed  by  ber  son,  ordered  memorials. 

Pleaded  for  tbe  younger  cbildren, — 

I.  An  beir  of  tailzie  enjoys  every  power  and  faculty  of  a  proprietor  in  fee-simple,  in 
the  exercise  of  which  be  is  not  expressly  restricted  by  the  entail.  In  the  present 
instance,  there  is  no  prohibition  against  anticipating  the  succession  to  tbe  heir  necee- 
sarily  next  in  descent;  for  the  prohibitions  against  alienation,  and  alteration  of  the  order 
of  succession,  cannot  be  made  to  bear  tbat  construction.  The  order  of  succession  is  not 
altered  by  giving  the  estate  to  the  eldest  son,  whom  tbe  destination  calls  immediately 
after  tbe  beir  in  possession.  Nor  is  there  any  alienation  of  the  estate ;  for  nothing  has 
been  done  in  prejudice  of  tbe  series  of  heirs  as  an  universttae.  Hence,  it  was  that  tbe 
casualty  of  recognition  was  not  inferred  from  a  conveyance  to  tbe  heir  cUtoqui  succeasurua^ 
tbat  not  being  deemed  a  deviation  from  the  prescribed  course  of  succession.  Tbe 
validity  of  such  conveyances  is  recognized  also  in  various  cases  of  daily  practice ;  in  con- 
tracts of  marriage,  for  instance,  where  the  purpose  is  to  enable  tbe  beir  to  settle  provi- 
sions on  his  wife  and  children.  It  has  remained  unchallenged  likewise  as  a  competent 
mode  of  conferring  an  elective  franchise.  If,  indeed,  the  anticipation  of  the  fee  is  in 
itself  regular  and  valid,  every  power  competent  to  tbe  heir  in  possession  must  necessarily 
follow,  against  which  tbe  entail  points  no  express  prohibition. 

A  variety  of  supposed  cases  may  be  put,  whence  it  might  be  inferred  tbat  an 
unlimited  permission  to  advance  the  succession,  with  the  power  of  imposing  burdens, 
would  lead  to  the  serious  injury  of  the  inferior  substitutes,  and  defeat  the  purposes  of 
tbe  entailer.  But  in  this  question,  the  rule  clearly  applies, ' "  incommodum  non  fac^t 
argumentum'*  Against  such  consequences  the  remedy  is  not  to  be  found  in  a  rule  of 
construction  that  would  authorize  the  extension  of  fetters  by  implication,  but  in  tbe 
direct  limitation  of  the  powers  of  tbe  beir  in  possession. 

Tbe  doctrine  of  the  defender,  that  tbe  succession  does  not  open  to  the  next  substitute 
but  by  the  death  of  tbe  heir  in  possession,  [410]  is  contradicted  by  the  fact,  that  tbe 
estate  may  be  repudiated,  without  inferring  a  contravention,  while  at  the  same  instant 
tbe  succession  is  taken  up  by  the  succeeding  heir,  who  confessedly  has  rigbt  to  exercise 
all  powers  competent  to  the  beir  in  possession.  It  does  not  therefore  follow,  from  tbe 
principle  maintained,  that  more  than  one  beir  of  tailzie  may  be  in  possession  at  tbe  same 
time ;  for  tbe  disponer's  rigbt  having  ceased,  it  is  acquired  by  tbe  disponee  as  if  the 
former  were  naturally  dead. 

Tbe  effect  given  in  practice  to  this  conveyance  by  anticipation,  is  attempted  to  be 
explained  on  the  gratuitous  assumption  that,  during  tbe  life  of  the  disponer,  tbe  pre- 
sumptive beir  receives  no  better  right  than  might  be  conveyed  to  a  stranger ;  and  tbat  it 
is  his  surviving  the  disponer  which  validates  the  deeds  previously  granted.  But  tbis 
hypothesis  is  unsanctioned  by  any  authority,  and  is  unsound  on  principle;  for  an 
unlimited  disposition  of  the  fee  to  a  stranger  would  forfeit  the  disponer's  right,  and  be 
reduced  as  a  direct  contravention.    Beaides,  it  is  apprehended  that^  whether  the  disponee 
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predecease  or  not^  the  next  heir  must  take  the  succession  by  making  up  titles  to  the  dis- 
ponee,  not  to  the  disponer. 

II.  Mrs.  Craigie  having  thus  the  power  of  anticipating  the  succession,  did,  in  fact, 
exercise  it  by  the  conveyance  of  the  fee  to  her  son.  It  has  no  doubt  been  found,  that 
she  reserved  and  validly  exercised  the  power  of  granting  provisions  to  her  younger  chil- 
dren ;  but  no  intention  can  thence  be  presumed,  of  withholding  from  the  disponee  the 
power  of  providing  for  his  own  children,  for  that  power  is  expressly  conveyed.  It  does 
not  appear  on  what  reason  the  exercise  of  this  power  could  have  rendered  incompetent 
the  full  and  absolute  conveyance  of  the  fee ;  for  it  being  supposed  that  the  course  of 
succession  was  not  altered,  the  necessary  consequence  is,  that  the  disponer  might  have 
enjoyed  all  powers  competent  to  the  heir  in  possession,  without  interference  with  the 
rights  of  her  successor ;  and,  if  so,  the  same  powers  were  validly  exercised  by 
reservation. 

Pleaded  for  the  widow, — 

The  same  reasoning  supports  her  jointure.  But,  on  the  supposition  that  the  settle* 
ment  is  set  aside  from  want  of  power  in  the  granter,  the  widow  would  be  entitled  to  the 
tercCy  which  is  not  prohibited  by  the  entail,  nor  affected  by  Mrs.  Craigie's  reservation. 
The  husband's  infeftment  in  the  fee  is  both  the  measure  and  security  of  the  terce. 
Colonel  Halket  Craigie  was  inf ef t ;  and  it  will  be  impossible  for  the  defender  to  connect 
himself  with  the  estate,  but  by  recognizing  his  father's  title.  It  is  in  vain  to  allege  the 
injury  done  to  the  succeeding  heirs,  by  imposing  this  burden  on  the  estate.  Terce  is  an 
equitable  right ;  and  so  favoured  by  the  law,  that  it  has  been  sustained  even  where  the 
husband's  infeftment  was  reduced  as  inept.  Vide  Mortier  v,  Baillie,  June  29th,  1773  ; 
[411]  M*Culloch  V,  Maitland,  July  10,  1788 ;  Rose  v.  Fraser,  January  26,  1790.  As, 
therefore,  the  widow  must  be  presumed  to  have  stipulated  her  children's  provisions,  as 
well  as  her  own,  in  lieu  of  the  legal  provisions,  she  must  be  found  entitled  to  the  terce 
in  the  event  of  the  marriage-contract  not  being  sustained  in  toto. 

Answered  for  the  defender, — 

L  In  advancing  the  fee  to  the  heir  alioqui  euccessurus,  Mrs.  Craigie  undoubtedly 
oonttavened  the  entail  For  the  estate  is  destined  to  the  parent,  whom  failing,  to  the 
eldest  son.  It  is  therefore  a  change  of  the  course  of  succession  to  make  the  estate  pass 
to  the  son,  while  the  parent  has  not  failed,  and  all  change  of  the  course  of  succession  is 
in  ierminia  a  contravention.  It»  therefore,  appears  impossible  for  an  heir  of  tailzie  in 
possession  to  transmit  that  character  to  the  next  substitute,  or  to  advance  the  fee  to  the 
effect  of  imposing  burdens  on  the  succeeding  heirs.  Against  this  interpretation,  the 
doctrine  of  recognition  affords  no  argument,  since  there  does  not  exist  any  analogy 
between  the  situation  and  interests  of  the  feudal  superior,  and  those  of  the  substitutes 
of  entail 

The  provisions  granted  by  Colonel  Halket  Craigie,  can  be  supported  on  no  other 
supposition  than  this,  that  he  co-existed  with  his  mother  as  heir  of  tailzie  in  possession ; 
and  yet  it  cannot  be  disputed,  that  the  destination  called  them  in  succession  only.  This 
doctrine  is,  besides,  in  its  consequences,  utterly  destructive  of  the  very  object  and 
purpose  of  entailed  succession.  For,  during  the  possession  of  one  heir,  the  fee  may  be 
advanced  through  so  many  substitutes,  as  completely  to  exhaust  the  estate  by  the 
burdens  successively  imposed.  Nay,  by  this  anticipating  progress  of  the  fee,  it  may 
happen  that  an  heir,  to  whom  the  succession  would  not  otherwise  have  opened,  by 
eontravening  the  entail,  forfeits  the  right  of  his  descendents ;  or  by  an  act  of  treason, 
forfeits  the  estate.     Vide  Dalrymple  v.  The  Countess  of  Glencairn,  March  1,  1783. 

In  the  ordinary  case,  however,  the  deeds  of  the  presumptive  heir,  succeeding  by 
anticipation,  are  warranted  by  a  view  of  law  less  inconsistent  in  principle,  and  free  from 
results  so  anomalous  in  practice.  The  absolute  conveyance  in  form  of  the  fee,  does  not 
constitute  him  heir  in  possession.  He  obtains  no  better  right  than  a  stranger  might 
acquire,  or  a  creditor  could  adjudge;  namely,  the  disponer's  life  interest.  The  pre- 
sumptive heir  therefore  exercises  his  author's  right  merely ;  and,  consequently,  if  the 
former  predecease,  his  deeds  are  not  binding  on  the  succeeding  heirs.  But  should  he 
survive,  his  character  as  heir  in  possession  emerges,  and  by  accrecsing  to  the  infeftment, 
validates  the  deeds  previously  executed.  The  case  of  the  heir  repudiating  the  estate 
forms  no  good  objection  to  this  view  of  the  subject :  for  independently  of  that  being 
allowed  ex  neeessOaie  juris,  no  injury  accrues  to  the  inferior  substitutes ;  since  any  deeds 
F.C*  VOL.  n.  9 
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previously  executed  by  the  heir  repudiating,  most  necessarily  fall  by  the  resolution  of 
the  right  in  virtue  of  which  they  were  granted. 

[^2]  II.  But  allowing  Mrs.  Craigie  had  the  power  in  question,  undoubtedly  she 
did  not  exercise  it  in  favour  of  her  son ;  but  on  the  contrary,  explicitly  reserved  the 
right  of  granting  provisions  to  younger  children.  As  this  reservation,  therefore,  has 
been  found  effectual,  it  seems  to  follow,  that  although  the  fee  may,  ex  figura  verhorum^ 
have  passed  out  of  Mrs.  Craigie;  and,  although  in  other  respects  her  son  may  have 
become  heir  in  possession,  yet  in  respect  of  this  power  there  was  no  conveyance,  any 
more  than  there  was  of  the  power  of  administration,  or  the  power  of  entering  vassals. 

III.  The  eventual  claim  of  the  widow  for  her  terce,  is  not,  indeed,  affected  by  Mrs. 
Craigie's  reservation ;  but  the  argument  against  anticipating  the  succession  is  applicable 
to  this  claim,  equally  as  to  the  provisions  granted  by  her  son.  Either  would  be  a 
burden  on  the  estate,  which  could  not  fall  on  it  in  the  natural  course  of  descent.  If 
the  provisions,  therefore,  are  reduced,  because  the  disponer  had  not  power  to  advance 
the  fee,  to  the  effect  of  enabling  the  disponee  to  grant  deeds  obligatory  on  the  succeeding 
heirs,  then  there  remains  no  principle  on  which  the  terce  can  be  sustained.  The 
husband's  infeftment  as  proprietor  is  indeed  the  measure  of  the  claim;  but  most 
eertainly  it  is  not  the  law,  that  the  widow  is  entitled  to  this  legal  provision  out  of  every 
subject  in  which  the  husband  dies  infeft,  without  regard  to  the  right  on  which  that 
infeftment  may  have  been  taken. 

Lord  Balgray, — ^This  is  a  new  case.  I  am  inclined,  however,  to  think,  that  ex 
necessitate  rei  the  provisions  granted  by  Colonel  Halket  Craigie  in  favour  of  his  wife 
and  children,  must  be  supported.  The  puzzling  part  of  the  case  undoubtedly  is,  that 
there  should  be  two  co-existing  heirs  of  entail  in  possession  at  the  same  time.  I  am  not 
however  moved  by  the  argument  arising  ex  incommodo.  This  can  only  take  place  when 
the  heir  is  not  dlioqut  sticcessurus.  In  the  present  case,  there  is  the  highest  degree  of 
equity  in  sustaining  the  provisions  in  favour  of  the  wife  and  children. 

The  view  on  which  we  are  to  proceed  in  point  of  law,  I  apprehend  to  be  this.     The 
power  exercised  by  Colonel  Halket  Craigie  was  not  derived  from  his  mother,  but  from 
the  granter  of  th^  original  deed.     It  was  from  the  framer  of  the  entail  that  Colonel 
Halket  Craigie  got  this  power.     The  only  effect  of  Mrs.  Craigie's  deed  was  to  place  him 
in  a  situation  in  which  he  could  exercise  the  powers  conferred  on  him  by  the  entail. 
It  is  rightly  provided  in  some  modern  entails,  that  secondary  provisions  shall  not  be 
granted  till  the  first  are  paid  off.     But  this  is  not  the  case  in  the  deed  now  before  us. 
What  is  the  nature  of  the  power  contained  in  this  entail  ?    There  is  no  doubt,  a  general 
prohibition  against  contracting  debt,  but  there  is  a  special  power  in  favour  of  each  suc- 
ceeding heir  of  entail  in  possession  to  contract  debt»  by  making  provisions  in  favour  of 
his  wife  and  younger  children.     This  power  is  an  abridgment  or  relaxation  of  the  entail. 
It  is  making  the  estate  a  fee-simple  to  a  certain  extent.     [413]  Whenever,  therefore, 
Colonel  Halket  Craigie  was  invested  with  the  character  of  heir  of  entail  in  possession, 
be  acquired  the  power  provided  by  the  original  deed.     It  matters  not  how  he  acquired 
that  character.     He  might  have  been  limited  in  the  use  he  was  to  make  of  this  power, 
in  two  ways.     1st,  Either  by  the  nature  of  the  grant  made  to  him  by  his  mother ;  or 
2dly,  His  hands  might  have  been  tied  up  ex  necessitate.    When  the  case  was  formerly 
before  the  Court,  I  thought  that  Mrs.  Craigie  had  qualified  her  grant  in  favour  of  her 
son,  in  such  a  way  as  to  deprive  him  of  the  power  of  executing  provisions  in  favour  of 
his  wife  and  younger  children.     Upon  closer  examination,  however,  I  am  come  to  be  of 
a  different  opinion.     I  think  it  is  quite  possible  to  convey  the  fee,  to  the  effect  of 
vesting  in  the  grantee,  all  the  powers  competent  to  the  heir  of  entail  in  possession ;  and 
yet  to  reserve  an  entire  liferent  right  to  the  whole  subject.     The  fee,  pure  and  sub- 
stantial, must  be  held  to  have  been  conveyed.     There  is  no  such  thing  as  a  partial  con- 
veyance of  a  fee.     Keither  is  there  any  limit  to  the  reservations  in  liferent,  by  which 
the  grant  of  the  fee  may  be  accompxaied.     But  these  reservations  do  not  affect  the 
exercise  of  the  entire  rights  of  the  fiar.     When  Mrs.  Craigie  reserved  a  right  to  provide 
for  her  own  children,  she  only  reserved  a  privilege  which  no  other  person  than  herself 
could  use.     No  one  but  herself  could,  under  the  terms  of  the  entail,  make  a  provision 
for  them.     It  does  not  appear  to  me  that  there  is  any  inconsistency  in  the  two  sets  of 
provisions.     It  is  impossible  to  doubt,  that,  if  Colonel  Halket  Craigie  had  succeeded  by 
the  death  of  his  mother,  he  could  have  executed  the  provisions  which  are  now  called  in 
question.     In  the  same  way,  had  the  old  lady  conveyed  the  fee  without  any  reservation, 
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there  can  be  no  doubt  as  to  the  use  Colonel  Craigie  would  have  been  entitled  to  make  of 
the  gianL  Then  again,  had  Mrs.  Halket  Craigie  been  a  party  to  her  son's  contract  of 
marriage,  and  then  made  the  conyeyanoe,  no  lawyer  can  possibly  doubt  as  to  the  e£fect 
of  this  conveyance.  There  is  scarcely  any  great  estate  in  this  country,  which  has  not 
undergone  a  similar  process.  It  is  necessary,  in  order  that,  when  a  son  marries  during 
the  lifetime  of  his  father,  he  should  be  enabled  to  secure  provisions  to  his  wife  and 
younger  children  corresponding  to  the  estate,  which  in  the  course  of  nature  he  will  one 
day  eigoy.  It  is  understood  in  the  practice  of  the  law  of  Scotland,  that  an  heir  in 
possession  may  propel  the  fee  to  the  heir  alioqui  sitccessurus ;  and  the  heir,  in  so 
obtaining  the  fee,  has  as  good  a  right  as  if  the  ancestor  were  really  dead.  He  is  civUiter 
moriuus.  Viewing  the  case  in  this  lights  I  know  nothing  to  hinder  Colonel  Halket 
Craigie  from  exercising  the  right  conferred  on  him  by  the  entail;  and,  accordingly, 
I  am  for  sustaining  the  provisions  made  by  him  in  favour  of  his  wife  and  younger 
children. 

Lord  ffermand. — Mrs.  Halket  Craigie  had  an  undoubted  right  to  put  forward  the 
fee  of  the  estate  in  favour  of  the  first  substitute.  She  exercised  this  right  most  ration- 
ally in  favour  of  her  son,  Colonel  Halket,  who  was  entitled,  in  virtue  of  that  convey- 
ance, [414]  to  exercise  every  right  competent  to  the  heir  of  entail  in  possession.  It  is 
Bsid,  that  the  conveyance  was  accompanied  with  a  reservation  of  liferent  in  her  own 
favour,  which  controuls  the  grantee  iii  the  use  he  was  to  make  of  the  right.  It  is  true, 
that  the  old  lady  reserved  a  power  of  granting  provisions  in  favour  of  her  own  children. 
In  doing  so,  she  acted  very  properly ;  but  I  should  like  to  know  how  the  reservation 
can  operate  so  as  to  prevent  the  next  heir  in  possession,  from  exercising  every  right 
competent  under  the  entail.  Mrs.  Halket  Craigie  might  have  accompanied  the  convey- 
ance to  her  son  with  an  express  prohibition  to  grant  provisions  in  favour  of  his  wife 
and  children.  She  has  not  done  so,  and,  therefore,  I  conceive  that  he  was  at  full 
liberty  to  exercise  this  power,  even  during  the  lifetime  of  his  mother.  There  can  be  no 
doubt,  that  after  her  death  he  would  have  had  that  power. 

With  regard  to  the  evils  which  it  is  said  may  arise  from  allowing  these  double  sets 
of  provisions,  we  are  not  to  take  them  into  account.  The  prevention  of  such  evils  is 
obvious ;  a  clause  may  be  introduced  into  entails,  by  which  it  is  rendered  incompetent 
for  more  than  one  set  of  provisions  to  subsist  at  one  time  upon  the  same  estate.  There 
is  no  snch  clause  in  the  entail  now  before  us,  and  I  am,  therefore,  clearly  of  opinion, 
that  the  provisions  executed  by  Colonel  Halket  Craigie  must  be  sustained. 

I/jrd  Balmuio. — I  conceive  that  Colonel  Halket  Craigie  only  received  a  qualiGed 
fee  by  the  conveyance  from  his  mother.  She  did  not  convey  to  him  the  power  of  pro- 
viding for  his  wife  and  younger  children ;  on  the  contrary,  she  reserved  to  herself  the 
power  conferred  on  the  heir  in  possession,  by  the  deed  of  entail,  and,  therefore,  it  is  not 
possible  for  me  to  say,  that  Colonel  Halket  Craigie  acquired  all  the  powers  conveyed  to 
the  heir  in  possession  by  the  original  entailer.  The  consequence  of  sustaining  these 
double  provisions  would  be  fatal  to  heirs  of  entail ;  and,  I  therefore  think  that  the  pro- 
visions granted  by  Colonel  Halket  Craigie  cannot  be  sustained. 

Lord  Succoth, — ^This  appears  to  me  in  some  respects  a  new  and  difficult  case.  It  is 
to  be  determined  by  the  decision,  what  power  an  heir  of  entail  has  to  put  forward  the 
fee^  The  question  is,  whether  the  conveyance  from  Mrs.  H.  Craigie,  in  favour  of  her 
800,  is  a  good,  valid,  and  effectual  conveyance.  If  so,  there  can  be  no  doubt  the  pro- 
visions must  be  sustained.  The  object  in  view  appears  to  me  not  only  to  have  been 
the  giving  her  son  a  vote  in  the  couhty  of  Fife,  but  a  power  of  providing  for  his  wife 
aud  younger  children.  The  colonel  was  necessarily  the  next  heir ;  and  hence,  the  cases 
Wught  forward  by  the  defender  cannot  apply.  These  cases  bear  reference  to  putting 
forward  the  succession  in  the  person  of  a  collateral  It  has  not  yet  been  found  that 
such  a  thing  may  be  done ;  but  the  cases  are  numerous  in  which  the  practice  has  been 
approved,  where  the  next  heir  is  the  person  to  whom  the  fee  is  advanced.  There  is 
hevB  no  aJteration  of  the  [415]  succession.  Suppose  the  present  defender  were  to  have 
kooght  a  declarator  of  irritancy,  and  obtained  decree,  the  only  effect  would  have  been 
to  give  the  estate  to  his  father,  who  had  obtained  it  by  this  very  deed,  on  which  he 
muflt  have  founded  his  declarator  of  irritancy. 

The  argument  of  the  defender  is  twofold ;  1^,  That  the  power  was  reserved ;  and, 
^j/f  That  the  power  cannot  be  exercised,  because  it  was  both  given  and  reserved.  I 
think  the  fee  was  fully  and  effectually  conveyed.     Mrs.  H.  Craigie  did  reserve  to  her- 
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self  certain  powers,  but  she  did  not  debar  Colonel  Halket  from  the  exercise  of  any 
power  competent  to  him  under  the  entail.  She  reserved  her  own  liferent  no  doubt^  and 
the  power  of  providing  for  her  own  children ;  but  in  doing  this,  she  did  not  necessarily 
exclude  her  son,  to  whom  she  passed  the  fee  of  the  estate,  from  exercising  the  same 
power.  There  is  nothing  in  the  nature  of  the  right  to  prevent  two  persons  from  exercising 
it  at  the  same  time.  It  is  said  that  Mrs.  H.  Craigie  continued  in  virtue  of  her  reserved 
liferent  to  be  the  heir  in  possession,  and,  therefore,  that  her  son  cannot  truly  be  regarded 
as  the  heir  in  possession.  This  arises  from  a  sort  of  criticism  on  the  word  posaesnon, 
Mrs.  Halket  Craigie  was  in  possession  as  liferenter,  but  her  son  was  the  fiar,  and  he 
was  accordingly  the  person  most  clearly  entitled  to  exercise  every  right  granted  to  the 
heir  of  entail  in  possession.  When  Mrs.  Halket  Craigie  put  forward  the  fee  in  the 
person  of  her  son,  she  voluntarily  divested  herself  of  the  character  of  heir  of  entail  in 
possession.  From  the  moment  she  ceased  to  have  this  character,  all  the  right  pertain- 
ing thereto  passed  into  the  person  of  her  son.  On  these  grounds  I  am  for  sustaining 
the  provisions  in  favour  of  the  wife  and  children  of  Colonel  Halket  Craigie. 

Lord  President, — This  is  a  nice  case,  from  the  shape  in  which  it  comes  before  ua, 
and  1  cannot  agree  with  any  one  of  your  Lordships  in  the  grounds  on  which  it  is  to  be 
decided.  The  argument  brought  forward  on  the  part  of  the  defender,  when  the  case 
was  debated,  brought  conviction  to  my  mind.  I  then  thought  that  the  heir,  to  whom 
the  fee  is  advanced,  is  only  a  disponee  for  creditors,  until  the  disponer  is  dead.  But  I 
am  now  convinced,  that  the  fee  may  be  made  complete  in  the  person  of  the  heir  to 
whom  it  is  advanced,  just  as  well  as  by  the  natural  death  of  the  heir  to  whom  he 
succeeds. 

This  is  not  the  usual  case.  The  general  plan  is  for  the  heir  in  possession  to  dispone 
to  himself  in  liferent,  and  to  his  son  in  fee.  In  the  present  case,  the  disposition  is 
granted  to  Colonel  Halket  Craigie  in  fee,  with  a  reservation  of  liferent  in  favour  of  the  old 
lady.  Every  reservation,  by  Mrs.  Halket  Craigie,  was  a  reservation  against  the  heir  to 
whom  she  disponed  in  fee.  In  all  cases,  a  reservation  in  favour  of  the  grantor  of  a  deed 
is  to  be  considered  as  a  reservation  against  the  grantee.  If  otherwise,  the  grantor  must 
be  supposed  to  grant  and  to  reserve  in  the  same  breath.  If  Mrs.  Halket  Craigie  had  not 
exercised  her  reserved  power  of  pro-  [416]  --vidiDg  for  younger  children,  then  we  might 
have  sustained  the  provisions  executed  by  Colonel  Halket  Craigie.  But  here  she 
reserved,  and  exercised  these  powers,  and  in  this  way  exhausted  the  right  given  by  the 
deed  of  entail,  in  so  far  as  regarded  younger  children.  The  power  of  providing  for  the 
widow,  contained  in  the  entail,  was  not  exercised  by  the  grantor  of  the  deed  in  favour 
of  Colonel  Halket  Craigie.  I,  therefore,  think  that  we  may  sustain  this  provision,  but 
that  we  are  bound  to  cut  down  that  made  in  favour  of  the  younger  children. 

The  Court,  by  a  majority,  sustained  both  sets  of  provisions. 

[Of.  Irving  v.  Irving,  9  M.  543,  544.] 


No.  141.         F.C.  N.S.  V.  416.    4  Dec.  1817.    2nd  Div.— Lord  Craigie. 

Patrick  Brkmneb,  Pursuer. — Gordon. 

HuNTLY  Friendly  Society,  Defenders.— «/;  A.  Murray  et  J.  S.  SteuxirL 

Statute— Jurisdiction. — ^Under  the  statutes  33d  Geo.  IIL  ch.  54,  and  49th  Greo.  lEL  eh. 
125,  regarding  friendly  societies,  giving  power  to  apply  to  the  Justices  of  Peace,  the 
jurisdiction  of  the  Judge  ordinary  is  not  excluded. 

A  friendly  society  being  formed  in  the  village  of  Huntly,  under  the  name  of  "  The 
Marquis  of  Huntly's  Gardener  Society,*'  was  duly  confirmed  by  the  Justices  of  Peace, 
under  the  statute  33d  of  the  King,  ch.  54. 

That  statute  enacts,  sect.  15,  "  That  wherever  any  person  or  member  of  such  society, 
established  by  virtue  of  this  Act,  shall  think  himself  aggrieved  by  any  act,  matter,  or 
thing,  done  or  omitted  to  be  done  by  any  such  society,  or  any  person  or  persons  acting 
under  them,  it  shall  and  may  be  lawful  for  any  two  or  more  Justices  of  the  Peace  of 
the  county,  division,  or  shire  where  or  near  unto  the  place  where  such  society  shall  be 
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established,  on  complaint  made  upon  oath  or  affirmation  by  or  on  be-  [417]  -half  of  such 
penon,  to  issue  their  summons,  &c.;  and  such  justices  shall  proceed  peremptorily  to 
hear  and  determine  in  a  summary  way  the  matter  of  such  complaint,  and  shall  make 
saeh  order  therein  as  to  them  shall  seem  just ;  and  every  such  order  of  such  Justices 
shall  be  complied  with,  and  shall  be  final,  to  all  intents  and  purposes,  and  shall  not  be 
subject  to  appeal,  nor  to  be  removed,  or  removeable,  into  any  of  his  Majesty's  courts  at 
Westminster,"  &o. 

The  statute  49  Geo.  ILL  ch.  125,  sect.  5,  enacts,  ''That  every  order,  adjudication, 
or  award  of  any  Justice  or  Justices  under  this  Act  shall  be  final  and  conclaeive,  to  all 
intents  and  purposes,  and  shall  not  be  removed  or  removeable  into  any  court  of  law,  or 
lestrained  or  restrainable  by  any  court  of  equity." 

Patrick  Bremner,  a  member  of  the  society,  having  been  expelled,  brought  a  com- 
plsint  before  the  Sheriff  of  Aberdeenshire,  who  decerned  for  damages  and  expences, 
and  appointed  the  complainer  to  be  reinstated  as  a  member  of  the  society.  The  society 
bronght  an  advocation,  first  and  chiefly  upon  the  ground  of  incompetency  of  jurisdiction 
of  the  sheriff;  and,  secondly,  Upon  the  merits  of  the  case,  which  it  is  unnecessary  to 
notice. 

Lord  Craigie,  Ordinary  (22d  February  1816),  remitted  the  cause  nmpliciter;  and 
with  regard  to  the  competency  of  the  Sheriff's  jurisdiction,  subjoined  the  following 
note: — "After  all  the  discussion  that  has  taken  place,  the  Lord  Ordinary  still  enter- 
tarns  some  doubts  as  to  the  plea  of  incompetency  which  has  been  here  urged.  When 
an  application  has  been  made  to  the  Justices  of  Peace,  it  is  quite  clear  that  there  can  be 
no  appeal  to  any  other  court ;  but  that  the  other  local  judges  in  Scotland  should  be 
altogether  excluded  from  interposing,  no  good  reason  is  assigned ;  and  the  words  of  the 
statute  do  not  seem  to  reach  that  case.  The  first  enactment  on  the  subject  seems  to 
have  been  chiefly  intended  for  England ;  and  there  it  was  necessary  to  give  a  special 
anthority  to  the  Justices,  because  they  had  not  the  cognisance  of  ordinary  actions  of 
deht^  while  there  were  no  other  inferior  judges  before  whom  such  actions  could  be 
maintained.  In  Scotland  the  case  was  very  different.  It  is  true  that,  where  societies 
were  formed  under  a  particular  firm  or  corporate  name,  no  action  could  be  sustained, 
unless  the  societies  had  been  incorporated  by  proper  authority.  But  where,  in  the 
formation  of  the  society,  a  preses  or  manager  was  appointed,  that  difficulty  was  entirely 
removed,  and  where  there  was  such  an  easy  and  expeditious  relief  to  be  obtained  in  the 
sheriff  and  burgh  courts,  it  is  not  to  be  presumed  that  the  legislature  could  intend  to 
exclude  them.  If  there  had  been  no  clause  authorising  an  application  to  the  Justices, 
it  seems  to  be  quite  clear  that,  in  such  a  case  as  the  present^  the  respondent  in  the 
advocation  would  have  been  allowed  to  apply  to  the  ordinary  inferior  courts ;  and  as 
the  clauses  relative  to  this  subject  do  not  compel  the  parties  to  apply  to  the  Justices, 
[418]  but  merely  permit  such  an  application  to  be  made,  it  ought  not  from  thence  to  be 
inferred  that  the  parties  may  not  resort  to  the  ordinary  tribunals  if  they  think  fit.  On 
tiiis  point,  however,  it  is  not  necessary  here  to  decide." 

The  society  petitioned;  and  confining  their  argument  to  the  competency  of  the 
jurisdiction.  Pleaded, — Previous  to  the  statutes  there  were  no  each  characters  known  in 
law,  as  the  master  or  manager  of  a  friendly  society,  and  they  had  no  persona  standi  in 
jndieio.  The  statutes  sanctioning  friendly  societies  created  a  new  jurisdiction  for 
their  management;  and  no  jurisdiction  which  was  not  thus  created,  could  interfere. 
Private  jurisdiction,  as  regarding  new  rights,  and  bodies,  is  as  plainly  indicated  by  the 
legislative  declaration,  who  is  to  judge,  as  by  the  declaration,  who  is  not  to  judge.  The 
jm  preveniioms  is  as  effectual  under  a  negative,  as  under  an  express  authority ;  and, 
although  it  may  be  true,  that  with  regard  to  pre-existing  rights,  and  pre-existing  bodies, 
a  kw  extending  jurisdiction  to  new  Magistrates,  without  expressly  debarring  the 
jniisdiction  of  others,  may  not  be  held  to  exclude  by  implication,  the  principle  is 
extremely  different  where  neither  the  incorporations  nor  the  rights  were  of  previous 
existence.  Erskine,  lib.  L  tit.  2,  s.  2  ;  Foote  and  Marshall  against  Stewart,  9th  August 
1778;  Kennedy  against  Dunlop,  28th  July  1750,  Fale. ;  Justices  of  Haddington,  8th 
January  1756,  Set,  Dec.;  Duke  of  Douglas,  18th  December  1753. 

It  is  only  where  the  peculiar  jurisdictions  have  exceeded  their  powers,  or  have 
lefosed  to  act  at  all,  that  the  Court  of  Session  has  interfered  where  judgments  are 
declared  to  be  final  in  the  inferior  Courts ;  Dawson  against  Allardice,  18th  February 
1809;  Bamsay  against  heritors  of  Corstorphine,  10th  March  1812.     But^  in  the  present 
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case,  the  pursuer  has  avoided  the  peculiar  jurisdictioii^  and  resorted  to  another  having 
no  primitive  or  inherent  privilege  in  the  matter.  The  case  of  Brotherstone  againrt 
Scott,  23d  January  1816  (not  reported),  was  decided  on  specialties. 

By  the  law  of  Scotland,  there  can  he  no  prorogation  of  jurisdiction  except  where  the 
judge  had  jurisdiction  ab  ante,  such  as  may  he  prorogated,  Erekinej  lih.  i.  tit.  2,  s.  29 ; 
and  it  was  the  duty  of  the  Sheriff  himself,  although  the  parties  neglected,  to  have  acted 
upon  the  statutory  injunction,  as  it  is  declared  to  he  a  puhlic  act,  and  to  he  ohaerved 
without  heing  specially  pleaded. 

Bremner  anstcered, — 

Previous  to  the  statutes,  the  respondent  might  have  hrought  his  complaint  before 
the  Judge  Ordinary,  and  the  only  effect  of  the  statutes  was  to  make  it  sufficient  to  cite 
the  office-bearers,  instead  of  the  individual  members  of  the  society;  but  it  was  still 
competent  to  cite  them  before  the  same  jurisdiction  which  was  qualified  to  judge  against 
the  individual  members.  A  jurisdiction  can  only  be  excluded,  either  expressly  by  name, 
or  by  implication,  when  [419]  another  is  declared  to  be  the  only  competent  jurisdiction. 
The  first  is  not  the  case  here ;  and  as  to  the  latter,  the  clause  in  the  statute  "  it  shall  and 
may  be  lawful "  is  only  permissive  and  optional.  The  object  of  making  the  judgment  of 
the  justices  final,  was  the  expediency  of  having  a  summary  and  cheap  mode  of  adjusting 
disputes  of  so  trifling  a  nature ;  but  it  was  never  meant  to  shut  out  the  parties  from  the 
ordinary  courts,  if  they  chose  to  incur  the  heavier  expence.  Brotherstone  against  Scott^ 
23d  January  1816.^  The  Small  Debt  Act  forms  a  strong  analogy,  which  has  always 
been  held  not  to  restrict  the  parties  to  the  Justice  of  Peace  court. 

The  society  have  prorogated  the  jurisdiction*  of  the  Sheriff,  by  not  stating  the 
objection  in  limine,  but  allowing  judgment  to  be  pronounced. 

Lord  Olenlee. — I  rather  incline  to  be  of  the  opinion  of  the  Lord  Ordinary,  at  least 
to  the  effect  that  the  jurisdiction  admits  of  prorogation.  No  doubt  the  erecting  these 
societies  into  corporations  was  the  mere  operation  of  the  statute  ;  but  still,  as  the  ground 
of  action  arises  from  putting  money  into  a  society  on  certain  conditions,  that  is  not  a 
ground  of  claim  created  for  the  first  time  by  the  statute.  It  has  been  said,  that,  if  the 
ground  of  the  claim  is  merely  statutory,  and  not  at  common  law,  and  if  the  claim  is 
founded  on  the  statute,  there  is  a  peculiar  jurisdiction.  There  is  some  reason  for  say- 
ing this,  though  there  were  no  express  exclusion  ;  the  exclusion  is  implied,  because,  if 
there  had  not  been  the  statute,  there  would  have  heen  no  claim ;  and  then  the  question 
would  be,  if  you  could  confer  a  jurisdiction  hy  prorogation  where  there  was  none  before. 
But  here  the  ground  of  action  would  have  existed  independent  of  the  statute.  It  was 
necessary,  in  order  to  make  it  competent  to  the  justices,  that  special  authority  should  be 
given  to  them,  because  the  parties  could  not  otherwise  have  gone  to  them,  at  least  under 
the  former  Acts ;  and  there  was  good  reason  for  giving  authority  to  the  justices,  not 
necessarily  inferring  that  it  prohibited  going  any  where  else.  The  general  rule  lb,  where 
the  claim  in  its  own  nature  is  competent  before  the  Judge  Ordinary,  the  mere  permission 
to  go  to  another  judge,  does  not  infer  a  prohibition  to  go  to  the  Judge  Ordinary.  But 
at  all  events,  the  Sheriff  in  himself  having  a  radical  jurisdiction,  and  not  being  precluded 
by  the  terms  of  the  statute,  it  is  very  plain  that  the  jurisdiction,  is  capable  of  pro- 
rogation ;  and  it  was  done  here  very  clearly. 

Lord  Robertson. — This  appeared  to  me  a  difficult  case.  The  question  turns  upon 
what  is  the  true  and  legal  meaning  of  "  It  may  be  lawful ;  "  whether  it  is  exclusive,  so 
as  to  preclude  the  Judge  Ordinary,  or  whether  it  only  confers  a  cumulative  jurisdiction 
in  the  justices.  As  to  the  first  point,  I  am  sensible  of  the  force  of  the  argument^  that 
the  ordinary  courts  cannot  be  excluded  except  in  express  terms ;  and  such  terms  do  not 
occur  in  any  of  the  sta-  [420]  -tutes.  On  the  other  hand,  there  are  •some  things  not 
only  implying  that  they  are  excluded,  but  rendering  it  necessary  that  they  should  be 
excluded.  The  first  Act  declares  it  to  be  a  public  Act,  and  that  the  judgments  of  the 
justices  shall  be  final.  Under  this  statute  this  exclusive  jurisdiction  was  confined  to 
England ;  but  this  was  amended  by  a  clause  in  the  subsequent  Act,  and  the  professed 
object  was  to  confer  the  same  powers  in  Scotland  as  in  England.  If,  by  the  interpreta- 
tion of  this  Act,  the  justices  have  not  got  an  exclusive  jurisdiction,  what  would  be  the 
consequence  ?    If  the  proceedings  are  before  the  Judge  Ordinary,  there  is  no  finality ; 

^  Not  reported. 
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they  may  be  advocated  or  suspended  in  this  Court,  and  yet  if  they  go  first  to  the 
justices,  an  inferior  kind  of  jurisdiction,  their  judgment,  if  not  e;xceeding  their  powers, 
is  final.  I  cannot  believe  that  the  legislature  meant  to  confer  a  jurisdiction  on  the 
Judge  Ordinary  subject  to  review,  and  declare  the  judgment  of  an  inferior  judge  not 
subject  to  review.  It  follows  from  this,  that  the  jurisdiction  of  the  justices  is  exclusive, 
and  the  jurisdiction  of  the  Sheriff  could  not  be  prorogated,  though  it  might  have  been 
if  the  jurisdiction  of  the  Justices  had  been  merely  cumulative. 

Lard  Justice-Clerk. — The  9th  section  of  the  Act  d3d  of  the  King  is  material,  as  shew- 
ing the  intention  of  the  legislature,  by  allowing  parties  to  apply  to  this  Court  and  get 
counsel  appointed ;  but  it  is  accompanied  with  a  provision  that  their  charitable  funds 
are  not  to  be  spent  in  litigation,  by  declaring  that  all  that  takes  place  in  consequence 
of  their  application  shall  be  without  fee  or  reward. 

This  is  no  doubt  an  anxious  demonstration  of  the  object  of  the  legislature  to  prevent 
the  funds  being  misapplied ;  but  that  would  perhaps  enter  into  a  different  view  of  the 
case.  Suppose  there  is  not  on  the  face  of  the  Acts  any  thing  to  debar  the  ordinary 
jurisdiction,  where  the  individuals  of  these  societies  are  entitled  to  be  indemnified  out 
of  the  funds,  they  should  ask  for  the  authority  of  the  Court  to  conduct  the  application 
in  the  way  pointed  out  by  the  statute.  But  the  Act  having  declared  a  new  jurisdiction, 
the  question  is,  whether  it  is  exclusive.  Although  it  is  expressively  provided  by  the 
44th  of  the  King,  as  to  the  Courts  in  Scotland,  that  the  judgments  of  the  Justices  are 
to  be  final,  I  must  own,  that,  in  a  question  of  this  description,  where  I  am  called  on 
to  exclude  a  party  from  the  ordinary  courts,  it  is  not  by  inference  that  I  can  do  so. 
We  have  courts  in  Scotland  different  from  those  in  England ;  and  it  would  have  been 
.the  duty  of  the  legislature,  in  creating  a  new  jurisdiction,  to  have  declared  it  exclusive 
if  they  meant  so.  But  there  are  no  such  words  in  the  statute,  but  merely  the  general 
clause,  ''  that  it  may  be  lawful "  to  go  before  the  Justices,  and  that  parties  having  gone 
to  that  court,  the  judgment  should  be  final.  This  is  important,  as  it  goes  to  many  other 
cases.  Although  the  Act  creats  a  new  jurisdiction,  and  though  such  jurisdiction  may 
give  greater  dispatch,  and  may  be  final,  yet,  when  we  have  not  positive  words,  I  am  not 
entitled  to  declare  the  exclusion.  I  am  [421]  rather  better  pleased  to  go  on  that  ground 
than  on  the  prorogation,  because  it  is  not  easy  to  say,  that^  because  parties  have  per 
incuricun  gone  before  an  incompetent  judge,  the  jurisdiction  shall  be  prorogated  if  not 
done  specially. 

Lords  BanncUyne  and  Oraigte  concurred  with  the  Lord  Justice-Clerk. 

The  Court  adhered. 


No.  143.        F.C.  N.S.  V.  422.     16  Dec.  1817.     Ist  Div.— -Lord  Alloway. 

David  Ogilvy,  Pursuer. — Clerk,  JifKenzie,  et  Alison. 

Miss  Maky  Ogilvy,  &c.  Defenders. — Bean  of  Faculty,  Cranstoun,  L*Amy,  et 

Walker. 

Service  of  Heirs — Provision  to  Heirs  and  Children — Passive  Title — Act  1695,  c.  24. — 
A  jus  crediti  relative  to  heritage,  under  a  contract  of  marriage,  in  favour  of  the  heir  of 
the  marriage,  fuUy  vests  in  him  without  service. 

The  granter  of  an  onerous  obligation,  in  relation  to  particular  lands,  dying  in 
apparency,  after  three  years'  possession,  his  representative  is  not  bound  in  relief  to  the 
heir  passing  by,  made  liable  in  implement  on  the  Act  1695,  c.  24. 

James  Ogilvy  of  Inshewan  was  feudally  vested  in  lands  holding  partly  of  the  Crown 
and  partly  of  the  Earl  of  Airly,  under  a  destination  to  heirs-male.  In  a  marriage- 
contract  (1705)  of  his  eldest  son  John  I.  with  Mary  Keith,  he  disponed  these  lands  ''to 
the  said  John  Ogilvy,  and  the  heirs-male  to  be  procreated  betwixt  him  and  the  said  Mrs. 
Mary  Keith,  his  promised  spouse."  The  deed  contained  procuratory  and  precept. 
John  I.  was  infef t  in  the  crown  lands.  The  procuratory  remained  unexecuted.  John  L 
died,  leaving  John  II.  and  James. 

For  the  purpose  of  taking  up  the  procuratory,  John  II.  (1st  July  1741)  expede  a 
general  service,  *'  as  nearest  lawful  heir  tp  bis  father/'    The  retour,  however,  described 
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him  to  be  *'  eldest  son  precreated  between  John  I.  and  Mary  Eeith,  hia  apooae ;  and 
nearest  lawful  heir  to  his  father." 

In  this  state  of  the  titles,  John  II.  by  an  antenuptial  contract  of  marriage  (1744)  with 
Jean  Seaton,  became  bound  '^  to  make  up  and  complete  valid  rights  and  titles  to  hia 
estate,  in  favours  of  himself  and  the  heirs-male  of  his  marriage."  John  III.  and  the 
defender  were  issue  of  the  marriage.  At  a  subsequent  period  (1780),  in  virtue  of  a 
crown  charter,  proceeding  on  the  above  general  service,  John  II.  was  infeft  in  the  lands 
holding  of  the  crown.  He  took  infeftment  also  in  the  other  lands,  on  a  precept  of  dare 
constat  granted  by  the  superior,  the  Earl  of  Airly.  Thereafter  (1781)  he  executed  a  dis- 
position in  favour  of  John  III.  his  heirs  and  assignees,  conveying  not  only  the  above 
lands,  to  which  the  obligation  [423]  of  his  marriage-contract  had  relation,  but  also 
certain  other  lands,  subsequently  acquired,  and  his  whole  moveable  property,  under 
burden  of  his  debts  and  obligations.  The  deed  was  declared  revocable,  and  dispensed 
with  delivery.  It  bore  to  be  granted  "for  love  and  favour  and  certain  other  just 
and  weighty  considerations ; "  but  made  no  mention  of  the  contract  of  marriage  1744. 

John  III.  thus  succeeded  to  his  father's  whole  property  and  effects ;  and  having  in 
virtue  of  this  general  disposition  1781  made  up  titles  to  the  lands  thereby  conveyed,  he 
executed  a  deed  of  entail  (1804)  of  his  whole  heritable  estate,  "  in  favour  of  his  sister 
Mary  (the  defender),  and  the  heirs  of  her  body;  whom  failing,  his  other  sister 
Eilzabetb,  and  the  heirs  of  her  body;  whom  failing,  David  Ogilvy,"  the  puisaer, 
grandson  of  John  I.  and  Mary  Keith,  by  their  second  son  James.  The  defender  made 
up  titles  under  this  entail. 

The  entail  thus  altered  the  destination  of  the  ancient  investiture  and  of  the  contract 
of  marriage  1705,  by  postponing  the  pursuer,  the  heir-male  under  both  destinations. 
David  Ogilvy  being  advised  that  the  general  service  of  John  II.  could  not  carry  the  right 
under  the  contract  1705,  he  proceeded  to  serve  himself  heir-male  and  of  provision  to 
John  I.  and  instituted  an  action  of  reduction  of  the  title  made  up  by  John  II.  and  the 
subsequent  titles. 

Upon  the  branch  of  the  cause  regarding  the  lands  held  of  the  Grown,  to  which, 
exclusively  this  report  relates,  Lord  Alloway,  Ordinary,  found  (2d  December  1815) 
''That  the  service  1st  July  1741  was  a  generid  service  of  John  Ogilvy,  eldest  lawful  son 
of  the  deceased  John  Ogilvy  of  Inshewan,  his  father,  procreated  betvrixt  him  and  Mrs. 
Mary  Keith,  his  spouse,  as  nearest  lawful  heir  in  general  to  his  said  father,  and  that  it 
was  not  a  service  as  heir  of  provision  under  the  contract  of  marriage  1705 ;  and,  there- 
fore, in  respect  of  the  decision  in  the  Cassilis  case,  finds  that  John  Ogilvy's  general 
service  1741  was  not  a  service  as  heir  of  provision  to  connect  him  with  the  contract  of 
marriage  1705,  nor  sufficient  to  carry  the  subjects  which  were  specially  provided  by  that 
deed ;  and  that  the  late  John  Ogilvy  of  Inshewan  had  not,  therefore,  vested  in  him  a 
proper  title  to  the  lands  contained  in  the  Crown  charter  1741,  sufficient  to  entitle  him 
to  make  a  gratuitous  settlement  or  entail  of  the  lands.'' 

The  defender  reclaimed,  and  contended, — that  esto  the  service  was  invalid,  the 
pursuer  would  be  still  bound  by  the  Act  1695,  c.  24,  to  reconvey  the  lands  without 
relief,  in  virtue  of  the  obligation  of  the  contract  1744,  granted  by  the  apparent  heir 
three  years  in  possession.  The  Lord  Ordinary  found  on  this  pointy  "  that  John  Ogilvy 
III.  universally  represented  John  Ogilvy  II.  and  took  lands  from  him  not  contained  in 
the  contract  of  marriage ;  and  that  the  Act  1695  merely  applies  to  onerous  creditors,  and 
does  not  affect  the  rights  of  heirs :  so  tbat  the  pursuer,  as  heir  of  investiture,  would  be 
entitled  to  claim  relief  from  John  Ogilvy  III.  and  his  representatives,  as  heir  of  line 
to  John  Ogilvy  II.  to  the  extent  of  the  succession;  and  that  no  right  under  the 
[424]  contract  of  marriage  1744,  was  ever  vested  in  John  III.  by  service  or  otherwise.'* 

The  Court  made  this  defence,  founded  on  the  Act  1695,  separatim^  the  subject  of 
an  argument  in  presence ;  and,  thereafter,  ordered  memorials. 

Argument  for  the  defender : — 

The  obligation  in  the  contract  of  marriage  1744  of  John  II.  to  make  up  titles  in 
.favour  of  himself  and  the  heirs-male  of  the  marriage,  being  confessedly  onerous,  and 
granted  by  an  heir  three  years  in  possession,  is  protected  by  the  Act  1695.  The 
pursuer's  claim  is  therefore  nugatory,  since  he  would  be  bound  to  reconvey  the  estate  to 
the  defender.  But  it  is  alleged  that  John  III.  did  not  transmit  the  right  under  that 
contract,  because  it  was  not  taken  up  by  service  as  heir  to  his  father. 
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To  tioB  plea,  the^rv^  answer  ia,  that  a  service  is  not  required  for  the  transmission  of 
a  right  of  this  nature. 

The  right  corresponding  to  the  ohligation  in  the  contract  was  not  a  proper  right  of 
sacoession,  but  strictly  &ju8  eredit%  which  vested  in  John  III.  from  his  birth;  and  in 
virtue  of  which  he  was  confessedly  entitled,  during  the  life  of  his  father,  to  have 
ehallenged  deeds  inconsistent  with  the  obligation,  and  to  have  enforced  performance  of 
the  obligation  itself.  John  II.  did  not  implement  the  obligation,  and,  therefore,  his 
death  could  not  change  the  nature  of  the  right  John  IIL  thus  continuing  creditor 
under  the  contract,  transmitted  without  service  this  obligation,  in  the  same  manner  as 
any  other  debt  or  obligation.  A  service  would,  indeed,  have  been  incongruous,  as  being 
a  form  proper  for  transmitting  rights  from  the  dead  to  the  living.  Erskine^  b.  iii.  tit.  8, 
sect  73;  Wallace  v.  Wallace,  January  13,  1665;  Chalmers  v,  his  Brother,  July  28, 
1688;  Gumming  v.  Kennedy,  December  7,  1697;  Campbell  v.  Duncan,  February  3, 
1732;  Porterfield  v.  Gray,  December  9,  1760;  Christie  v.  Dunn,  January  21,  1806. 
There  is  no  ground  for  a  distinction  between  obligations  to  provide  lands,  and  obligations 
to  provide  money.  It  is  not  the  subject  of  the  obligation,  but  the  nature  of  the  right  to 
thi^  subject,  that  determines  the  question  whether  a  service  is  required. 

But,  secondly^  Supposing  a  service  necessary  for  transmitting  the  jus  crediti,  had  the 
right  depended  on  the  marriage-contract  alone;  yet,  that  necessity  would  have  been 
superseded  by  the  disposition  1781,  conveying  to  the  heir  of  the  marriage  the  very  lands 
which  the  previous  obligation  bound  the  granter  to  convey.  Had  the  titles  of  John  II. 
been  valid,  this  deed  would  undoubtedly  have  implemented  that  obligation.  But  if,  on 
SQch  supposition,  there  would  have  been  no  occasion  for  a  service,  how  can  it  be  said 
that  a  service  became  necessary,  because  the  titles  were  objectionable,  seeing  the 
gianter^s  powers,  as  apparent  heir,  to  grant  onerous  deeds  which  shall  affect  the  lands, 
are  expressly  supported  by  the  statute  1  To  that  effect  he  is  viewed  in  the  same  light  as 
if  he  had  been  feudally  vested ;  Stewart  v.  Stewart,  March  2,  1815. 

[426]  It  is,  however,  said,  that  the  disposition  is  not  a  deed  in  implement  of  the 
eontsact)  but  a  disposition  omnium  hanorum^  which  neither  makes  reference  to  the 
oontracti  nor  is  in  terminis  of  the  obligation.  These  objections  have  no  force,  for  the 
very  lands  which  formed  the  subject  of  the  right  were  de  faeto  disponed  to  the  heir,  in 
respect  of  whom  alone  the  obligation  was  onerous.  That  other  subjects  were  included, 
is  no  reason  surely  for  holding  the  conveyance  of  the  lands  in  question  to  be  gratuitous. 
Neither  is  it  of  any  consequence  that  the  deed  was  granted  under  burden  of  debts  and 
obligations,  and  was  revocable  ;  for  it  is  sufficient  to  say,  as  to  the  first,  that  the  condi- 
tion would  have  been  implied ;  and,  as  to  the  latter,  that  in  fact  the  privilege  never  was 
exerdsed. 

The  pursuer  being  therefore  bound  to  implement  the  obligation,  is  he  entitled  to 
relief,  on  the  ground  that  John  III.  by  taking  the  disposition  omnium  honorum  from 
John  IL  became  universally  liable  for  the  debts  and  obligations  of  the  granter  ? 

In  the  firsi  place,  the  defender  maintains  generally,  that  relief  is  not  competent 
imder  the  Act  1695.  For  not  only  does  the  statute  make  no  reservation  of  relief  while 
salgecting  a  party  not  otherwise  liable ;  but  the  very  ground  upon  which  this  liability  is 
created,  seems  to  preclude  any  such  claim,  since  the  heir  passing  by  is  presumed  guilty 
of  a  fraudulent  intention  in  making  up  titles  in  such  a  manner  as  to  avoid  his  prede- 
cessor's debts.  The  case  of  Clydesdale,  January  1727,  Home,  no  doubt,  stands  in  the 
way,  and  is  principally  relied  on  by  the  pursuer.  But  that  case  has  not  been  accurately 
reported ;  for  the  Marquis  was  not  merely  heir  of  provision,  but  also  heir-portioner  of 
Une.  As  success  would  not  therefore  have  ultimately  availed  the  Marquis,  the  parties 
cime  to  an  understanding,  which  prevented  a  full  discussion  of  the  question;  vide 
Marquis  of  Annandale,  Feb.  15,  1739. 

But,  secondly^  whatever  may  be  the  authority  of  the  case  of  Clydesdale,  it  is  limited 
to  the  question  of  relief  of  personal  debts.  The  present  obligation  is  strictly  heritable, 
as  attaching  to  the  heir  in  a  particular  subject,  and  binding  him  to  convey  that  subject. 
It  falls,  therefore,  under  an  established  rule  of  law,  that  where  an  heir,  or  his  right,  is 
specially  charged  with  a  debt  or  obligation,  he  is  liable  without  relief.  For  the  Act 
1695  virtually  confers  a  right  on  the  person  interjected  of  charging  the  estate  with  his 
debts,  which,  in  a  question  with  the  heir  passing  by,  amounts  to  the  same  thing  as  if  he 
had  been  feudally  vested. 

This  doctrine  has  been  recognised  in  the  foUowiog  cases :  The  first  is  the  case  of 
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Tweedale  (not  reported),  which,  like  that  of  Clydesdale,  arose  out  of  the  disputed  suo- 
ccsfeion  to  the  Ducdcnald  estates.  Id  that  case,  it  appears  that  the  Marchioness  of 
Tweedale  was  infeft  by  her  former  husland,  John,  Earl  of  Dundonald,  in  an  annuity 
over  lands,  which  were  found  to  have  descended,  partly  to  Thomas,  Earl  of  Dundonald, 
and  partly  to  the  Marquis  of  Clydesdale.  Earl  Thomas  pleaded,  that  the  infeftment,  so 
far  as  his  lands  were  included,  flowed  a  non  hahente  potestatem,  as  they  had  remained  in 
hoereditate  jacerUe  of  Lord  Cochrane  the  granter's  father.  But  the  court  having  found 
that  the  deed  was  onerous  and  protected  by  the  Act  1695,  they  reserved  "  proportional 
re-  [426]  -lief  to  the  Earl  against  any  lands  affected  by  the  liferent  infeftment,  other 
than  those  that  are  in  Jicereditate  jacente  of  the  Lord  Cochrane  : "  And,  so  far  as  appears, 
a  petition,  dated  1726,  against  that  judgment,  was  refused,  which  prayed  the  Court  "to 
reserve  in  general,  and  without  any  restriction,  relief  against  the  estate  and  heirs  of  the 
original  debtor,  as  accords." 

The  next  is  the  case  of  Annandale  (also  unreported).  The  circumstances  were, 
that  in  consequence  of  James,  Marquis  of  Annandale  having  unwarrantably  possessed 
the  estate  of  Craigiehall,  which  had  been  destined  by  entail  to  his  sister  the  Countess  of 
Hopeton,  a  deed  was  executed  in  1727,  whereby  the  Marquis  bound  "any  person 
other  "  than  an  heir  of  his  own  body,  or  the  Countess  of  Hopeton,  or  any  of  her  children, 
who  should  happen  to  succeed  to  the  estate  of  Annandale,"  to  refund  to  the  Countess  n 
certain  sum  in  lieu  of  the  rents  of  the  estate  of  Craigiehall.  The  Marquis  afterwards 
disponed  the  Annandale  estate  to  his  nephew  Lord  Hope,  in  virtue  of  titles  upon  which 
he  and  his  father  had  possessed  for  a  long  period.  Bat  these  titles  being  set  aside  in 
favour  of  his  brother.  Marquis  George,  that  contingency  took  place  upon  which  the 
claim  of  the  Countess  depended ;  and  her  claim  having  been  sustained,  in  respect  of  the 
infeftment  of  Marquis  James,  and  separately  on  the  Act  1695,  it  was  pleaded  by 
Marquis  George,  that  he  had  right  to  relief  upon  both  grounds  of  liability.  Upon  this 
plea,  the  Court  of  Session  had  "  found,  that,  so  far  as  the  Marquis  of  Annandale,  the 
defender,  is  liable  on  the  Act  of  Parliament  1695,  there  is  relief  competent  to  him 
against  the  separate  estate ;  but  found  that  James,  late  Marquis  of  Annandale  having 
stood  infeft  by  charter  and  seisin  in  the  estate,  which  infeftment  was  effectual  to 
creditors ;  that  he  having  charged  the  present  Marquis,  the  heir  succeeding  to  him  in 
that  estate,  with  this  debt,  in  favour  of  the  Lady  Hopeton,  that  the  present  Marquis 
hath  no  relief  against  the  separate  estate : "  But  while  the  House  of  Lords  (15th 
February  1738),  affirmed  the  latter  branch  of  the  interlocutor,  the  former,  relative  to 
the  Act  1695,  was  reversed  ;  and  the  judgment  "further  declared  that,  from  the  nature 
of  the  pursuer's  demand,  and  the  frame  of  the  articles  of  January  1726-7,  no  such  relief 
is  competent  in  this  case  to  the  said  appellant  the  Marquis." 

The  present  obligation  clearly  falls  within  the  application  of  these  judgments ;  for  it 
attaches  to  the  lands  to  which,  as  heir  passing  by,  the  pursuer  succeeds ;  and  he  only  is 
able  to  implement  it. 

Argument  for  the  pursuer : — 

In  the  first  place,  In  virtue  of  the  marriage-contract  1744,  John  III.  did  not 
transmit  to  his  heirs  an  onerous^  crediti  to  the  lands  in  question,  because,  1.  There 
could  be  no  subsisting  right  on  the  death  of  John  II.  The  obligation  was  onerous  in 
relation  to  the  heir  of  the  marriage  only  ;  and  the  law  considers  such  obligation  imple- 
mented, by  whatever  mode  the  estate  is  secured  to  that  heir.  John  II.  did,  therefore, 
substantially  and  legally,  implement  his  obligation,  by  leaving  the  destinations  of  the 
prior  investitures  [427]  unchanged,  whereby  John  III.  was  immediately  called  to  the 
succession.  It  seems,  therefore,  a  contradiction  to  suppose  the  subsistence  of  any  right 
in  the  grantee  that  could  have  been  enforced  against  the  representative  of  John  II. 
Trail  against  Trail,  7  th  January  1737  ;  Eotheringham  against  Fotheringham,  20th 
June  1797.  But,  2.  Supposing  that  the  jus  crediti  did  remain  in  force,  yet  in  John 
III.  it  was  necessarily  extinguished  concursu  dehiti  et  crediti ;  because,  by  taking  the 
disposition  omnium  bonorum  1781,  and  being  heir  alioqui  successurus,  he  incurred  an 
universal  representation,  and  became  liable  in  particular  to  the  obligation  in  question. 
And,  further,  being  heir-apparent  in  these  lands,  he  was  the  only  person  who  could  de 
facto  implement  the  contract.  The  conclusion  seems,  therefore,  irresistible,  that  the 
jvs  crediti  was  extinguished  with  the  life  of  John  III.  But,  further,  3.  Supposing  that 
the  jus  crediti  was  not  in  this  manner  extinguished,  still  it  could  not  vest  in  John  III. 
to  the  effect  of  transmission,  without  a  service.     It  is  said  this  right  passed  into  him 
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9ola  tuperoiveniia.  But  it  £eemi  imposeible  to  maintain  that  doctrine  in  the  common 
ease  of  an  obligation  to  provide  lands  to  one,  irhom  failing  to  his  heirs.  Such  jura 
credUi  to  land  just  as  much  require  service  to  vest  them,  as  the  feudal  right  to  the  land 
itaelf  does.  Nor  is  there  any  ground  for  exception  in  the  present  case.  The/!^«  crediti, 
by  the  form  of  the  obligation,  ve&ts  only  in  the  Eon  as  heir;  and,  therefore,  before  he 
could  have  called  on  the  heir  at  law  to  fulfil  the  obligation,  he  was  bound  to  use  a 
service  shewing  by  legal  form,  that  John  II.  the  institute  in  the  destination,  was  dead ; 
and  ihat^  under  it^  he  was  lawful  heir.  This  form  could  not  have  been  supplied  by  the 
disposition  1781,  for  certainly  neither  would  the  heir  at  law  have  been  compelled  to  denude 
in  favour  of  the  disponee,  in  consequence  of  the  latter  being  incidentally  mentioned  in 
the  deed,  as  eldest  son  of  the  granter ;  nor,  on  the  other  hand,  would  the  disponee,  by 
accepting  the  disposition,  have  been  subjected  to  every  possible  consequence  of  a  repre- 
sentation as  heir-male  of  that  marriage.  A  right  to  challenge  prejudicial  deeds  com- 
petent to  the  heir  without  service,  is  far  from  implying  a  vested  right  which  transmits 
to  heirs.  The  challenge  is  to  make  way  for  the  service,  not  to  supersede  it. — Vide 
Bank.  i.  5,  10. — Ersk.  iii,  8,  41. — Anderson,  November  16,  1747,  Kilh — MoncriefT, 
December  8,  1759. — Oliphant  Murray,  January  17,  1811. 

The  cases  referred  to  by  the  defender  were  all  cases  where  the  obligation  was  to 
provide  money,  and  not  obligations  strictly  heritable.  And  what  is  more  important, 
these  were  obligations  to  provide  money,  not  to  the  husband,  whom  failing,  to  the  heirs 
of  the  marriage,  but  to  the  children  directly.  Notwithstanding,  therefore,  the  powers 
reserved  to  the  father  by  law,  in  some  of  these  cases,  still,  ex  figura  verborum^  the 
children  were  fiars  during  their  father's  life,  which  superseded  the  necessity  of  a  service. 

In  the  second  place,  no  onerous  y«8  crediti  to  those  lands  was  created  by  the  disposi- 
tion 1781.  It  is  contended,  that  the  deed  is  onerous,  because,  in  conveying  the  lands 
to  John  IIL  it  was  granted  in  implement  of  the  marriage-contract.  But  it  has  been 
[428]  shewn  that  that  obligation  was  otherwise  implemented  by  leaving  the  former 
investitures  in  favour  of  John  III.  to  stand  unchanged.  If,  therefore,  John  II.  was  not 
bound  to  make  up  titles  in  terminis  of  the  contract,  he  could  not  be  bound  to  dispone  ; 
and  if  he  was  absolutely  bound  to  make  up  titles,  then,  by  granting  the  disposition,  he 
did  not  implement  the  contract.  But,  further,  the  disposition  was  neither  calculated 
nor  intended  to  implement  that  obligation.  It  is  a  gratuitous  mortis  causa  deed,  the 
purpose  of  which  was,  without  reference  to  the  marriage-contract,  to  pass  into  John  III. 
without  service,  all  rights  that  were  vested  in  the  granter. 

In  the  ihird  place.  If  an  onerous  ju»  crediti  to  this  estate  could  be  supposed  to 
have  arisen  under  the  contract  or  disposition,  yet  as  John  III.  was  the  general  repre- 
sentative of  John  II.  he  must,  as  such,  have  become  liable  to  relief  of  that  obligation  \ 
and,  therefore,  the  defender,  his  gratuitous  assignee,  cannot  be  entitled  to  demand 
implement.     According  to  our  feudal  maxims,  the  heir  possessing  on  apparency,  never 
having  acquired  a  right  of  proprietorship,  could  neither  impose  a  burden  on  the  estate, 
which  at  his  death  formed  no  part  of  his  succession,  nor  on  the  next  heir,  whose  titles 
passed  him  over  as  a  total  stranger.     To  remedy,  in  some  measure,  the  hardship  which 
this  doctrine  of  the  common  law  occasioned  to  creditors,  was  the  object  of  the  first 
branch  of  the  Act  1695.     It  was  not  the  intention  of  the  legislature  to  alter  the  law  of 
representation ;  and,  accordingly,  the  heir  passing  by  is  merely  liable  to  the  value  of  the 
estate,  for  the  debts  of  the  interjected  person  three  years  in  possession.     It  is  impossible, 
therefore,  to  infer  from  this  accessory  security  given  to  creditors,  that  there  was  any 
intention  to  favour  the  representatives  of  the  apparent  heir ;  on  the  contrary,  since  the 
construction  found  applicable  to  a  statute  framed  against  the  genius  and  analogy  of  the 
common  law,  favours  onerous  creditors  only,  what  benefit  can  accrue  from  the  enact- 
ment to  representatives,  whom  the  law  postpones  to  gratuitous  creditors  %    Marquis  of 
Clydesdale  against  the  Earl  of  Dundonald,  26th  January  1726,  Home,     In  short,  with 
thu  exception  in  favour  of  onerous  creditors,  the  law  was  left  on  its  former  footing,  and 
the  representative  continued,  as  the  proper  debtor,  universally  liable.     The  conclusion  is 
dear,  that  the  heir  passing  by,  paying  a  debt  in  which  he  is  merely  liable  vi  statuti, 
must  have  relief  at  common  law,  and  without  any  statutory  reservation,  against  the 
representative,  who  is  the  true  and  primary  obligant.     This  principle  is  applicable  to  all 
oUigations,  whether  of  an  heritable  or  personal  nature ;  for  the  liability  being  created 
by  force  of  statute,  there  can  be  no  place  for  distinctions  flowing  from  the  doctrine  of 
representation  as  affecting  different  descriptions  of  heirs  of  a  person  infeft.     Nor  ia 
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there  any  difficulty  in  its  application.  The  proper  representative  was  always  liable  to 
the  creditor^  if  not  in  precise  implement,  ad  id  quod  interest;  and  just  in  the  same 
manner  he  becomes  liable  to  the  heir. 

It  is  attempted  to  invalidate  this  argument  by  alleging  that  the  heir  passing  by  is 
subjected  ex  capite  fratidis.  But  it  is  impossible  that  that  could  be  made  the  ground  of 
his  liability,  for  this  plain  reason,  that  it  was  not  merely  lawful  for  the  [429]  heir  so  to 
do,  but  it  was  never  possible  for  him  to  take  the  estate  and  do  otherwise.  The  fraud 
mentioned  in  the  statute,  as  it  could  not  therefore  with  justice,  so  neither  does  it  on  a 
true  construction,  apply  to  the  heir  passing  by.  Indeed,  on  a  different  construction, 
the  legislature  would  be  holding  out  a  reweuxl  to  fraud,  by  subjecting  the  heir  passing 
by  in  valorem  ;  whereas  had  he  served,  he  would  have  become  liable  universally. 

The  principle  contended  for  has  been  regarded  as  established  law,  ever  since  the 
case  of  Clydesdale  (January  1727),  vide  Bank.  vol.  ii.  p.  357,  s.  1. — Erak.  3,  8,  94. — 
Bell's  Com.  p.  191. — Upon  the  authority  of  session  papers,  it  is  indeed  said  that  that 
case  is  not  accurately  reported ;  but  although  there  is  an  assertion  that  the  Marquis  of 
Clydesdale  was  heir  of  line,  as  well  as  heir  of  provision,  yet  it  is  not  said  that  he  was 
served  in  the  former  character ;  nor  can  it  be  discovered  that  the  circumstance  was  even 
pleaded  by  the  Earl  of  Dundonald.  The  case  of  Tweedale  affords  no  evidence  that  an 
opposite  principle  was  there  laid  down.  It  does  not  appear,  from  the  interlocutor 
preserved,  that  the  present  point  had  at  all  been  insisted  on ;  and  it  is  quite  uncertain 
what  was  the  fate  of  the  petition  for  unrestricted  relief.  The  case  of  Annandale  was  of 
a  very  special  nature ;  and  the  judgment  of  the  House  of  Lords,  while  it  marks  this,  by 
declaring  "  no  relief  competent  in  this  case,"  at  the  same  time  leaves  it  to  be  implied 
that  in  general  relief  was  competent.  Had  it  been  understood  that  these  cases  were 
subversive  of  the  judgment  given  in  the  case  of  Clydesdale,  it  is  difficult  to  conceive 
that  they  should  entirely  have  escaped  the  observation  of  lawyers,  while  the  latter 
decision  has  been  universally  appealed  to  as  settling  the  law  on  this  question. 

The  Court  unanimously  altered  the  interlocutor  of  the  Lord  Ordinary ;  and  "  found, 
that  the  obligation  in  the  contract  of  marriage  of  John  Ogilvy  second,  with  Miss  Jean 
Seaton,  whereby  he  became  bound  to  make  up  and  complete  valid  rights  and  titles  to 
his  whole  lands  and  heritable  estate,  *  in  favour  of  himself  and  the  heirs-male  of  this 
'  marriage,'  never  was  implemented  by  the  said  John  Ogilvy ;  and,  therefore,  that  the 
jus  crediti  under  that  contract  did  remain  effectual  to  his  son  John  Ogilvie  third,  the 
heir-male  of  that  marriage,  and  did  fully  vest  in  him  without  a  service :  Found,  that 
John  Ogilvie  second  was  more  than  three  years  in  possession  of  the  estate  as  apparent 
heir;  and  in  1781,  executed  a  general  disposition  of  his  whole  estate  in  favour  of  John 
Ogilvie  third,  which  must  be  held  as  intended  in  implement  of  his  right  as  heir  of  the 
said  marriage:  Found,  that  David  Ogilvy,  the  pursuer,  by  passing  by  John  Ogilvy 
second,  and  attempting  to  take  the  estate  by  making  up  titles  as  heir  of  investit^ure  to 
John  Ogilvy  first,  who  died  last  validly  seised  in  the  said  estate,  does  become  bound,  in 
terms  of  the  statute  1695,  chap.  24,  to  fulfil  the  onerous  obligation  of  John  Ogilvy 
second,  in  said  contract  of  marriage  and  disposition  1781 :  Found  that  the  said 
obligation  can  only  be  fulfilled  by  the  pursuer  making  up  titles  to  the  said  estate,  and 
denuding  thereof  in  favour  of  the  defender,  the  heir  of  John  [430]  the  third,  who  was 
creditor  and  heir  under  the  said  contract  of  marriage :  Found  that  the  said  obligation 
not  being  of  a  general  nature,  but  specifically  for  the  settlement  of  this  estate,  does 
attach  upon  the  heir  of  investiture  of  that  estate ;  and,  therefore,  in  terms  of  the 
decisions,  Marchioness  of  Tweedale  against  Earl  of  Dundonald,  and  Countess  of 
Hopetoun  against  Marquis  of  Annadale :  Found  that  the  pursuer,  the  heir  of  the  old 
investiture,  attempting  to  take  the  said  estate  by  passing  by  John  the  second,  the 
granter  of  the  obligation  in  the  contract  of  marriage,  is  not  entitled  to  relief  from  the 
heir  of  line  or  general  representative  of  John  Ogilvy  second ;  therefore,  sustained  the 
defences  in  the  said  process,  assoilzied  the  defenders  from  the  conclusions  of  the  same, 
and  decerned." 

The  Lords  concurred  in  opinion  that,  independently  of  the  disposition  1781,  a 
service  was  not  necessary  to  vest  the  jus  crediti  in  the  heir  of  the  marriage.  But  on  the 
question  of  relief,  the  Lords  President  and  Balgray  rested  their  opinions  entirely  on  the 
cases  of  Tweedale  and  Annandale.  Lord  Balgray^  in  alluding  to  the  Clydesdale  case, 
observed  that  the  decision  there  given  was  founded  on  reason  and  justice,  and  was  long 
considered  as  law.     The  pursuer's  argument  on  the  Act  1695  is  irresistible ;  for  that  Aet 
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neither  does,  nor  could  impute  fraud  to  the  heir  passing  hy.     It  was  not  poseihle  for 

him  otherwise  to  m%ke  up  titles.     Looking,  then,  to  the  equity  of  the  case,  he  thought 

it  just  that  the  heir  should  ha\re  a  claim  of  relief  against  the  estate  to  which  the 

representative  succeeded,  when,  as  the  law  stood  before,  it  was  the   only  estate  the 

creditors  could  have  attached.     But  he  confessed  his  opinion  was  unhinged  by  the  cases 

of  Tweedale  and  Annandale.     The  former  shews,  that  the  apparent  heir  three  years  in 

possession  has  a  certain  command  over  the  estate.     The  latter  shews,  that  he  has  a 

certain  command  over  the  person  also  of  the  heir  passing  by.     He  could  not  explain  the 

principle  of  these  decisions ;  but  when  he  looked  to  the  talent  and  great  legal  know 

ledge  of  the  men  who  pronounced  the  judgment  in  the  case  of  Annandale,  he  must 

resign  his  own  opinion  and  those  principles  on  which  he  thought  the  C€ise  might  be 

otherwise  decided.     The  Lord  President  concurred  in  this  opinion  generally ;  but  said 

he  considered  the  Clydesdale  case  as  fixing  the  point,  that,  in  personal  obligations,  such 

as  there  occurred,  the  heir  is  entitled  to  relief. 


No.  146.       F.C.  N.S.  V.  438.     17  Dec.  1817.     Ist  Div.— Lord  Cringletie. 

John  Smyth,  Pursuer. — A.  Irvine, 

Ofpicbrs  of  State,  Defenders. — Bo.  Corbet. 

Teinds — VcUucUton. — Deduction  for  permanent  improvements,  allowed  at  the  rate  of 
seven  and  a  half  per  cent,  for  seven  years  prior  to  the  process  of  valuation,  but  no 
longer. 

Mr.  Smyth  brought  a  process  of  valuation  against  the  Officers  of  State,  for  the 
parpose  of  having  the  teinds  of  certain  lands  valued.  A  proof  was  allowed  in  common 
form ;  and  Smyth  [439]  also  proved  the  amount  of  the  expenditure  which  had  been 
made  in  improving  the  lands. 

Upon  the  import  of  the  proof  being  discussed,  Mr.  Smyth  claimed  a  deduction  from 
the  rental  of  seven  and  a  half  per  cent,  of  the  amount  of  the  expenditure  laid  out  in 
permanent  improvements.  The  Lord  Ordinary  (June  5,  1816)  sustained  the  claims  of 
deduction  to  the  extent  of  seven  and  a  half  per  cent,  expended  in  building,  inclosing 
(including  that  of  blowing  stones),  and  drain  iag,  for  seven  years  previous  to  the 
commencement  of  the  process ;  but  repelled  such  claims  quojd  ultra. 

It  is  unnecessary  to  state  the  arguments  of  parties,  as  the  Court,  on  advising 
printed  papers,  "remitted  to  the  clerk  to  report  precedents  in  the  like  cases  as  the 
one  at  issue." 

The  report  accordingly  was  made,  and  bears :  "  In  obedience  to  the  above  remits  the 
clerk  has  examined  the  record  of  the  Teind  Court  from  the  year  1762,  and  has  found 
that  the  general  practice  of  the  Court  about  that  period,  and  for  some  years  after,  was, 
that  the  pursuer  craved  a  deduction  of  seven  and  one-half  per  cent,  of  the  expence  of 
improvements ;  and  that  the  procurators  for  the  Officers  of  State  objected  to  so  high  a 
demand,  when  the  improvements  were  made  more  than  seven  years  preceding,  but 
consented  to  allow  a  lesser  per  centage,  which  was  readily  agreed  to." 

The  Court)  on  considering  the  report^  adhered. 


No.  147.        F.C.  N.S.  V.  440.     17  Dec.  1817.     2nd  Div.— Lord  Pitmilly. 

William  Weston  and  Others,  Assignees  under  a  Commission  of  Bankruptcy  of 
Duncan  Hunter,  Pursuers. — Cranstoun,  Jeffrey,  et  Skmt, 

Thohas  Falconer,  Trustee  on  the  Sequestrated  Estate  of  Duncan  Hunter, 

Defender. — CUrh  et  Forsyth. 

Bankrupt — Sequestration. — ^A  commission  of  bankruptcy  in  England,  being  prior  in  date 
to  a  sequestration  in  Scotland,  but  the  disposition  by  the  bankrupt  of  his  heritable 
property  in  Scotland  to  the  English  assignees,  being  posterior  to  the  sequestration,  and 
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the  trustee  under  the  sequestration  having  been  found  preferable  to  the  extent  of  the 
heritable  property  in  Scotland :  Found,  That  the  trustee  having  intromitted  with,  and 
sold  the  heritable  estate,  was  not  bound  to  paj  over  the  rents  and  price  thereof  to  the 
assignees. 

Duncan  Hunter  was  a  partner  of  Hunters,  Rainej,  and  Company  in  London,  and  of 
Hunters,  Bsiney,  and  Morton  in  Glasgow. 

On  11th  July  1811,  a  commission  of  bankruptcy  was  issued  against  Duncan  Hunter 
as  an  individual;  and  on  17th  July  a  sequestration  was  awarded  in  Scotland  of  the 
Company  of  Hunters,  Rainey,  and  Morton,  and  of  the  individual  partners. 

Thomas  Falconer  was  elected  trustee  on  the  separate  estates  of  the  individual 
partners  of  the  Glasgow  Company,  and  in  particular  of  Duncan  Hunter,  who  had  con- 
siderable property  in  Scotland.  He  obtained  himself  infeft  in  the  heritable  subjects,  in 
virtue  of  the  sequestration,  8th  September  1812. 

DuQcan  Hunter  executed  a  disposition  of  the  heritable  subjects  in  favour  of  the 
assignees,  and  they  were  infeft  on  31st  October  1812.  The  assignees  presented  a  bill  of 
suspension  of  the  sale  of  the  heritable  subjects  by  the  trustee,  which  was  afterwards 
refused,  reserving  the  claim  of  the  assignees  entire  to  the  price  of  the  subjects. 

The  trustee  afterwards  brought  a  reduction  of  the  disposition  by  Duncan  Hunter  to 
the  assignees,  and  of  the  infeftments  taken  by  them ;  and  the  Court  reduced,  decerned, 
and  declared  in  terms  of  the  libel,  "  reserving  entire  to  the  parties  all  questions  which 
[441]  may  arise  as  to  the  distribution  of  the  proceeds  of  the  heritable  property." 
(Falconer  against  Weston,  18th  November  1814.)  ^ 

An  action  of  multiplepoinding  having  been  brought  by  the  managers  of  the  Cranston- 
hill  water- works,  in  which  Duncan  Hunter  held  certain  shares,  declared  by  Act  of 
Parliament  to  be  personal  property,  the  Court,  on  the  ground  of  the  commission  of 
bankruptcy  being  prior  in  date  to  the  sequestration,  found  the  Eaglish  assignees 
preferable  to  the  Scotch  trustee.     (Falconer  against  Weston,  18bh  November  1814.) 

The  trustee  having  proceeded  to  sell  the  heritable  estate  of  Duncan  Hunter,  the 
English  assignees  brought  against  him  an  action  of  declarator,  that  they  had  right  to  the 
rents  since  the  sequestration,  and  to  the  price  of  the  heritable  property  sold  by  the 
trustee. 

Lord  Pitmilly,  Ordinary  (19th  December  1815),  "Finds  that  the  commission  of 
bankrupt  issued  against  Duncan  Hunter  on  11th  July  1811,  operated  a  transfer  of  his 
moveable  property  wherever  situated,  and  vested  in  the  commissioners  and  their 
assignees,  the  right  of  administration  of  the  bankrupt's  whole  moveable  estate,  including, 
as  is  admitted  in  the  defences,  the  rents  of  the  bankrupt's  heritable  property,  which  were 
intromitted  with  by  the  defender,  in  virtue  of  tbe  sequestration  awarded  after  the  date 
of  the  commission  of  bauikrupt,  and  including  also,  as  has  been  decided  in  a  separate 
process  depending  between  the  same  parties,  other  parts  of  the  bankrupt's  moveable 
estate,  with  which  the  defender  intromitted  in  his  character  of  trustee  under  the 
sequestration:  Finds,  that  no  opposition  having  been  made  to  the  awarding  of  the 
sequestration,  nor  any  application  to  have  the  sequestration  recalled  within  the  period 
limited  by  the  statute,  the  Court  had  not  aa  opportunity  of  considering  and  determining 
whether  the  sequestration  would  have  been  awarded,  if  it  had  been  opposed  by  the 
assignees,  or  would  have  been  recalled  if  they  had  made  application  to  that  effect : 
Finds,  that  the  defender,  as  trustee  on  the  sequestrated  estate,  having  adjudged  the 
heritable  property,,  and  having  been  infeft,  and  the  bankrupt's  heritable  property  having 
been  sold  by  him,  the  price  thereof  equally  as  the  rents  and  other  parts  of  the  moveable 
property  of  the  bankrupt,  of  which  the  defender  got  possession  in  virtue  of  the  seques- 
tration, must  be  paid  over  to  the  pursuers,  the  assignees  under  the  commission :  Finda^ 
that  this  arrangement  is  necessary,  in  order  to  follow  up  and  give  effect  to  the  principle 
on  which  the  decisions  of  Strother  against  Beid,  and  the  Royal  .Bank  against  Stein  were 
pronounced,  and  in  order  to  avoid  the  inconvenience  which  would  arise  from  two  sets  of 
administrators  proceeding  on  different  rules  :  And  finds,  that  the  judgment  sought  by 
the  pursuers  against  the  defender,  in  his  character  of  trustee  for  the  creditors  at  large 
under  the  sequestration,  is  not  inconsistent  with  the  acknowledged  right  of  an  [442] 
individual  creditor  using  diligence,  for  his  own  behoof,  to  pursue  similar  measures  with 
effect." 

The  trustee  gave  in  a  petition  to  the  Courts  which  was  followed  by  answers ;  and 
the  Court  appointed  a  hearing  in  presence.     Previous  to  the  hearing,  a  minute  was  given 
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in  by  the  Englkh  assignees,  restricting  their  demand  upon  the  Scotch  trustee  to  the 
balance  of  the  price  of  the  heritable  subjects,  after  deducting  the  amount  of  the  heritable 
aeeurities. 

The  assignees  pleadedy — It  is  now  completely  settled,  that  an  English  commission  of 
bankrupt  operates  a  judicial  transference  of  all  the  moveables  wherever  situated,  Strother 
against  Eeid,  Ist  July  1803 ;  Koyal  Bank  of  Scotland  against  assignees  of  Scott,  Smith, 
Stein,  and  Company,  20th  January  1813;  and  the  claim  now  made  by  the  assignees  is 
jost  carrying  into  full  effect  the  principle  of  these  decisions,  which  was  founded  on  the 
inexpediency  of  allowing  two  processes  of  administration  and  ranking  to  be  going  on  at 
the  same  time  of  the  same  person's  estate. 

The  difficulty  which  impedes  assignees  in  executing  the  trust  reposed  in  them  of  dis- 
tributing the  estate,  has  no  influence  whatsoever  on  the  question  of  their  right  of 
diairibution,  but  merely  relates  to  the  question  of  effectually  vesting  themselves  with 
the  Scotch  heritage. — Selkrig  against  Da  vies  and  Salt,  House  of  Lords,  23d  March  1814. 
Dau^s  Reports^  vol.  iL  p.  230.  Although  they  must  be  vested  in  that  part  of  the  estate, 
according  to  the  lex  rei  sitcB,  yet,  supposing  them  so  vested,  their  right  of  distribution 
extends  over  it  as  well  as  over  the  rest  of  the  estate.  Although  the  sequestration  in  the 
present  case  was  ineffectual  to  carry  the  moveable  estate,  as  being  posterior  to  the  com- 
mission, it  enabled  the  assignees  to  obtain  possession  of  the  Scotch  heritage ;  and  the 
trustee  being  appointed  for  this  temporary  purpose  for  behoof  of  the  creditors  at  large, 
must  account  to  the  assignees  for  the  proceeds  of  the  heritable  estate ;  and  the  whole  of 
the  bankrupt  property  will  thus  be  brought  under  one  system  of  management.  It  is  of 
no  moment  that  the  sequestration  has  not  been  recalled,  or  that  the  trustee's  title  was 
sustained  in  the  former  action  between  the  parties,  as  the  sequestration  and  the  trustee's 
tide  were  not  sustained  to  any  other  effect  than  to  enable  the  trustee  to  acquire  and  sell 
the  heritable  property,  and  to  give  a  valid  title  to  purchasers ;  and  a  reservation  was 
made  of  all  questions  as  to  the  disposal  of  the  price  of  the  heritage.  The  heritable 
estate  being  now  sold,  is  a  moveable  fund  in  the  hands  of  the  trustee ;  and  all  difficulty 
as  to  the  title  to  purchasers  and  preservation  of  the  records  (the  only  ground  for  reducing 
the  conveyance  to  the  assignees)  no  longer  exists.  The  heritable  creditors  may  also 
transact  with  the  purchasers  independently  of  the  trustee,  as  all  that  is  claimed  by  the 
assignees  is  the  balance  of  the  price,  after  satisfying  the  heritable  securities. 

[443]  The  trustee  will  be  sufficiently  discharged  by  paying  over  to  the  assignees  the 
balance  of  the  price,  in  the  same  way  as  has  been  found  by  the  Court  as  to  the  moveable 
property,  as  he  pays  to  the  assignees  for  behoof  o£  the  creditors  at  large.  And  the  claim 
now  made  by  the  assignees  is  not  more  contrary  to  the  Bankrupt  Act,  than  the  claim 
which  has  been  so  often  sustained  for  the  moveables,  as  both  are  founded  on  the  same 
obrious  views  of  expediency ;  and  the  hardship  of  forcing  the  creditors  to  have  their 
preferences  decided  in  England,  with  regard  to  the  balance  of  the  price,  is  not  greater 
than  what  it  is  now  completely  settled  must  take  place  as  to  the  moveable  property. 

The  trustee  pleaded, — There  is  no  such  distinction  as  that  attempted  to  be  made  by 
the  assignees  between  a  general  right  of  administration  and  a  special  title  of  administra- 
tion. Under  the  sequestration,  as  in  the  former  cases  between  the  present  parties,  the 
Court  only  looked  to  the  legal  title  to  the  property.  As  to  the  moveables,  it  was  found 
that  the  English  commission  was  a  valid  judicial  transference ;  and  as  to  the  heritage, 
the  title  of  the  trustee  was  preferred  as  being  regular,  and  prior  in  time.  The  trustee 
being  lawfully  vested,  and  his  title  sustained,  his  judicial  and  other  powers  under  the 
statute  in  ranking  the  creditors  must  likewise  be  sustained.  If  the  sequestration  was  a 
mere  subordinate  diligence  for  behoof  of  the  pursuers,  it  was  complete  as  soon  as  the 
trustee  was  vested,  and  he  ought  instantly  to  have  been  compelled  to  transfer  every 
thing  to  the  pursuers.  But  this  is  not  authorised  or  required  by  the  statute;  and  where 
there  is  a  special  statute  regulating  a  series  of  transactions,  a  court  of  law  has  no  other 
duty  than  to  carry  it  into  effect. 

Although  a  commission  of  bankrupt,  like  other  foreign  assignments,  has  been  fou  id 
to  transfer  ipso  jure  the  moveable  property,  yet  it  has  never  been  found  to  transfer  the 
heritage.  The  case  of  Strother  against  Reid  does  not  affect  the  present  question,  because 
it  does  not  follow,  from  the  principle  of  that  decision,  that  a  Scotch  statutory  trustee, 
baring  funds  to  administer,  judicially  declared  to  be  vested  in  him,  is  at  liberty  to  do 
sny  thing  else  except  to  carry  the  statute  into  effect.     In  the  case  of  Stein  there  was 
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little  or  no  heritage,  and  there  was,  hesides,  a  volontary  conveyance  to  the  asaignees; 
and  the  question,  therefore,  was,  Whether  there  ought  to  he  a  sequestration?  and  the 
Court  decided  in  the  negative,  from  the  circumstances  of  the  case.  Bat  it  does  not 
follow,  from  this  decision,  that,  if  a  sequestration  had  heen  awarded,  the  Court  would 
have  had  power  to  depart  from  the  regulations  of  the  statute ;  and  it  is  fixed,  by  a  rds 
judicata  between  the  present  parties,  that  they  would  not  have  done  so. 

It  is  a  mistake  to  say,  that  the  heritable  creditors  may  abide  by  their  securities  with- 
out claiming  under  the  sequestration,  as  every  creditor  is  bound  by  the  sequestration,  and 
must  take  his  payment  under  it^  reserving  his  right  to  hold  a  certain  place  in  the 
ranking.  The  restriction  of  their  claim  by  the  assignees  [144]  does  not  make  any 
difference  in  the  question,  as  the  purchaser  can  only  obtain  his  title  from  the  trustee  on 
payment  of  the  price  to  him,  54  Geo.  III.  c  137,  sect.  42. 

The  plea  of  the  expediency  of  a  universal  administration  inforo  domicilii  in  the 
case  of  bankruptcy,  cannot  be  entertained  in  a  court  of  law,  acting  under  a  statute  which 
directs  that  all  sequestrations  without  exception  shall  be  carried  on  in  a  certain  form. 
The  Scotch  trustee  has  no  power  to  liberate  himself  from  his  duty,  by  transferring  the 
funds  to  the  English  assignees. 

Lord  GlerUee, — I  confess  it  did  appear  to  me  that  the  interlocutor  of  the  Lord 
Ordinary  was  wrong.  There  is  no  sort  of  doubt  that,  in  the  former  action  by  the  trustee 
against  the  assignees,  although  your  Lordships  reduced  the  disposition  by  Duncan  Hunter, 
you  did  reserve  the  question  as  to  the  distribution  of  the  proceeds  of  the  heritable 
estate;  and  in  consequence  of  that  reservation  it  might  perhaps  have  been  competent  for 
the  assignees  to  have  gone  to  the  trustee  and  claimed  that  this  money  should  be  dis- 
tributed according  to  the  law  of  England,  and  not  the  law  of  Scotland,  and  if  he  did  not 
consent,  they  might  have  come  afterwards  to  us  complaining  of  the  trustee.  But  their 
claim  is  not  simply  of  this  nature ;  they  maintain  that  the  price  of  this  heritable  estate 
should  really  and  truly  just  be  held  as  if  it  had  been  originally  a  moveable  subject,  not 
falling  under  the  sequestration,  and  should  be  sent  up  to  these  English  assignees.  This 
appears  rather  an  extraordinary  claim.  It  is  impossible  to  view  the  price  of  these  heri- 
table subjects  in  any  other  light  than  the  subjects  themselves ;  and  if  they  fell  under  the 
sequestration,  so  must  it,  whatever  you  might  do,  if  the  question  of  distribution  of  the 
price  were  before  you,  in  which  case  you  would  pay  the  same  attention  to  the  claims  of 
the  creditors,  and  discuss  the  question  whether  the  private  creditors  of  Duncan  Hunter 
or  the  company  creditors  were  to  be  preferred,  though  I  have  great  doubts,  even  in  that 
case,  if  you  would  be  of  opinion  that  the  law  of  England  should  be  the  rule  of  distribu- 
tion, or  that  you  are  authorized  to  follow  that  rule,  as  to  a  fund  falling  under  the 
sequestration.  But  it  is  a  radical  objection  that  the  claim  here  proceeds  on  grounds 
contrary  to  law,  viz.  that  it  is  a  fund  not  falling  under  the  sequestration,  otherwise  I 
should  have  doubts  if  the  Court  should  not  di:j tribute  it  themselves,  according  to  the 
law  pointed  out  to  them.     But  to  send  it  elsewhere,  is  quite  another  question. 

As  to  the  former  decisions  necessarily  implying  that  this  fund  is  to  be  distributed  by 
the  law  of  England,  I  cannot  see  on  what  that  allegation  is  made.  The  respondents 
may  infer  this  from  the  principle  of  the  former  cases ;  but  this  is  not  by  shewing  me 
that  there  is  a  logical  inference  from  the  one  case  to  the  other,  but  merely  that  the 
principle  of  these  former  cases  was  the  sole  principle  of  expediency  without  any  principle 
of  law,  and  that  here  there  is  the  same  principle  of  expediency.  This  is  not  a  logical 
inference.  But  I  [445]  am  not  sensible  of  the  defect  of  principle  in  point  of  law  in  the 
former  decisions ;  for,  notwithstanding  what  was  stated  by  the  pursuers,  it  appears  to 
me  that  moveables  may  be  held  in  law  as  situated  in  the  domicile,  and  that  the  fiction 
mobUia  non  Tiabent  situm  is  quite  sufficient  to  support  the  former  judgments.  It  is  said 
indeed  that  this  fiction  would  not  hold  out,  so  far  as  that  the  assignment  would  be  pre- 
ferable to  arrestments ;  but  I  rather  think  it  would ;  for  it  proceeds  on  this,  that  there 
is  no  physical  impossibility  in  the  fact  you  suppose.  It  is  possible,  and  it  is  in  his 
own  power,  for  the  owner  to  bring  all  his  moveable  goods  to  where  he  is  himsell  Thia 
certainly  applies  to  the  case  of  death ;  and  when  you  come  to  the  case  of  bankruptcy,  it 
is  in  a  great  measure  assimilated  to  death;  and  there  is  some  reason  for  it,  at  least 
according  to  our  ideas,  as  being  a  notour  bankrupt,  and  put  to  the  horn,  and  denounced 
a  rebel,  is  a  kind  of  civil  death ;  the  bankrupt  having  no  persona  standi^  it  was  nearly 
so  by  our  original  law.  The  case  of  bankruptcy  has  that  sort  of  idea  in  it,  as  to  bring 
it  up  to  death.    It  is  very  easy  to  give  the  fiction  this  effect^  at  whatever  moment  yoa 
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rappose  this  dvil  deatii  to  take  place,  whether  the  date  of  the  commission  of  bankruptcy, 
or  Uie  first  act  of  bankraptcy.  There  is  no  more  impossibility  in  supposing  that  the 
bankrupt  has  brought  up  his  moveable  goods  to  where  he  was  in  the  one  case  than  in 
the  other.  But  there  is  one  limit  which  has  not  yet  been  transgressed  as  to  moveables, 
at  least  there  is  no  decision  to  that  effect,  where  the  arrestment  had  taken  place,  not 
only  before  the  assignment,  but  before  the  first  act  of  bankruptcy.  I  am  not  satisfied 
that  the  decision  of  the  case  of  Strother  would  apply  to  such  a  case,  because  the  arrest- 
ment there  was  not  used  before  the  assignment;  but  there  is  no  decision  where  the 
aneatment  had  been  used  before  the  first  act  of  bankruptcy  or  the  commission.  The 
fiction  falls  there  altogether ;  for,  suppose  the  arrestment  previous,  it  is  impossible  to 
make  out  the  fiction  that  he  could  transfer  the  goods  to  where  he  was ;  he  could  not 
transfer  them  actually,  and  you  would  want  the  principle  for  the  fiction ;  you  would 
want  also  the  natural  feeling  of  right  and  wrong  in  such  a  case,  which  is  strong  in  the 
other.  Then,  as  to  heritable  subjects,  the  grounds  of  the  fiction  vanish,  and  the  same 
ground  of  expediency  does  not  occur.  It  does  not  appear  to  me,  therefore,  that  there  is 
a  defect  of  principle  in  the  fiction  as  to  the  case  of  Strother,  or  the  case  of  Stein.  In 
the  case  of  Stein,  the  heritage  had  been  previously  conveyed  away ;  and,  upon  that 
ground,  your  Lordships  found  that  it  was  not  expedient  to  grant  the  sequestration.  Tou 
may  refuse  to  grant  sequestration  for  any  good  cause  shewn,  and  you  had  good  grounds 
tiiere  for  refusing  it^  that  there  were  no  moveables  to  sequestrate,  in  consequence  of  the 
commission  of  bankruptcy,  and  there  does  not  appear  to  have  been  any  heritage  con- 
cerned. I  don't  rest  much,  therefore,  on  that  decision,  as  applied  to  the  present  case. 
It  is  said,  indeed,  that  we  have  got  over  the  principal  objections  in  the  former  cases. 
Bot,  after  [446]  all,  what  is  expediency,  but  the  easiest  and  best  way  of  doing  justice  t 
But  it  is  not  always  the  shortest  way  of  doing  it  that  is  the  best.  And  let  us  just  see  in 
what  sort  of  situation  the  creditors  would  be  in  this  case.  They  have  a  sequestration 
which  has  been  in  subsistence  for  sixteen  months.  If  there  had  been  no  sequestration, 
would  they  not  all  have  adjudged  ?  This  has  been  superseded  by  the  sequestration,  and 
they  cannot  now  adjudge,  if  you  send  away  the  fund  to  England,  and,  in  shorty  the 
creditors  proceeding  on  the  faith  of  the  sequestration,  are  placed  in  a  situation  in  which 
they  would  not  have  stood  if  there  had  been  no  sequestration.  It  is  very  plain,  that 
the  Ordinary's  interlocutor  goes  beyond  every  thing  hitherto  decided.  I  will  not  say 
that  cases  may  not  occur  where  there  would  be  a  propriety  in  following  the  law  of 
England  as  to  the  distribution.  Suppose  that,  after  the  heritable  securities  were  satisfied, 
there  were  do  other  Scotch  creditors,  but  that  the  whole  personal  creditors  were  English, 
in  that  case  you  might  try  the  question  whether  it  might  not  be  by  the  law  of  England 
^t  the  balance  was  to  be  distributed ;  but  it  would  be  a  very  different  thing  if  they 
were  all  Scotch  creditors,  who  have  trusted  to  it  as  a  fund  of  credit.  But  let  these 
questions  be  what  they  may,  still,  in  a  case  where  the  fund  is  part  of  the  sequestrated 
fund,  and  the  creditors  are  Scotch,  it  must  be  tried  here,  and  it  will  be  as  well  tried  as 
elsewhere. 

Lord  Robertson, — I  concurred  in  the  judgment  in  Stein's  case,  and  if  this  were  the 
same  case,  I  would  pronounce  a  similar  judgment.  But  this  case  differs  very  much 
from  it  In  Stein's  case,  the  question  was,  whether  there  should  be  a  sequestration 
after  a  commission  of  bankruptcy  had  been  issued,  and  you  held  that  there  could  not 
Tou  were  informed  that  he  had  heritable  property,  but  no  appearance  was  made  for  the 
heritable  creditors,  or  those  having  a  real  r^ht  But  the  state  of  the  question  ^ere  is, 
that  there  was  a  commission  of  bankruptcy,  and  then  a  sequestration  actually  awarded ; 
and  the  question  is,  what  effect  is  to  be  given  to  it  1  In  all  the  reasonings  on  this  point^ 
we  ought  to  keep  in  view,  that  it  is  all  the  creature  of  statute ;  the  powers  of  your 
Lordships,  and  the  rights  and  duties  of  the  trustee,  are  settled  by  Acts  of  Parliament, 
and,  whatever  may  be  said  as  to  motives  of  expediency,  we  are  not  entitled,  on  such 
Tiewa,  to  interfere  with  the  operation  of  a  machine  set  agoing  by  the  legislature.  Tou 
have  acted  on  that  principle  in  this  case  already,  when  an  attempt  was  made  to  interrupt 
the  sale  of  the  heritable  estate  by  the  trustee,  and  that  attempt  was  refused  by  the  First 
Division ;  and  again,  Duncan  Hunter  having  executed  a  special  disposition  in  favour  of 
these  assignees,  when  a  reduction  was  brought  at  the  instance  of  the  trustee  as  being 
vested  with  the  estate,  the  disposition  was  reduced.  In  these  two  instances,  you  gave 
effect  to  the  sequestration.  It  is  no  doubt  true,  that  there  was  a  third  question  as  to 
the  shares  in  the  CranstonbiU  Water-Works,  and  in  that  question  you  preferred  the 
F.C.  lOU  U.  10 
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aaaigneee;  but,  on  the  ground  that  the  previous  commission  of  bank- [117] -raptcy 
attired  all  the  moveables,  and  that  they  did  not  &11  under  the  sequestration.  But  in 
all  the  other  questions  you  protected  the  rights  of  the  trustee.  The  sequestration  being 
awarded,  the  trustee  proceeded  to  complete  his  title  by  an  adjudication,  in  virtue  of  the 
sequestration,  in  terms  of  the  statute,  having  the  effect  of  an  adjudication  in  implement^ 
and  by  charter  of  adjudication  from  the  superior,  and  by  infeftment.  Here  his  title 
was  complete  to  the  whole  of  the  heritable  estate.  The  sequestration  is  a  congeries  of 
all  kinds  of  diligence  for  securing  the  whole  estate  ;  it  is  an  inhibition  and  adjudication 
in  the  person  of  the  trustee  for  himself  and  all  the  creditors.  The  object  of  this  action 
appears  to  be  nothing  more  nor  less,  than  an  attempt  oa  the  part  of  the  assignees  to 
disturb  the  statutory  arrangements  under  the  sequestration,  on  views  of  expediency ; 
but  I  cannot  listen  to  any  such  plea  when  set  in  opposition  to  positive  statute.  But 
it  appears  to  me  that  the  argument  as  to  the  inexpediency  of  a  double  distribution  has 
been  abandoned  in  effect,  because,  although  the  action  originally  concluded,  not  only  for 
the  rents  of  the  estate  as  a  moveable  subject^  but  for  payment  of  the  whole  price,  yet 
the  pursuers  have  now  seen  the  propriety  of  limiting  their  demand,  and  of  giving  up  all 
claim  to  the  whole  price,  and  limiting  it  to  the  balance  of  the  price,  after  satisfying  the 
heritable  creditors.  This  is  just  admitting  that  as  to  the  heritable  subjects,  and  the 
creditors  having  preferable  claims  on  them,  a  double  distribution  has  already  taken 
place,  to  the  effect  of  discharging  the  heritable  creditors ;  and  although  it  has  actually 
taken  place,  I  cannot  see  that  it  has  been  productive  of  any  of  those  pernicious  con- 
sequences of  which  we  have  heard  so  much.  It  is  quite  impossible  to  interfere  with 
the  statutory  regulations,  and  with  the  duties  of  the  trustee  in  discharging  them,  if 
fairly  and  properly  done,  or  to  desire  him  to  pay  over  the  price  of  the  heritable  estate 
to  persons  not  in  the  contemplation  of  the  legislature. 

Lord  BannKxtyne, — I  concur  entirely  with  the  two  judges  who  have  spoken.  I  con- 
curred also  in  the  decision  in  Stein's  case,  which  was.  Whether,  after  a  commission  of 
bankruptcy,  there  was  room  for  a  sequestration  ?  and  I  was  dear  that  the  Court  did 
light  in  point  of  law.  But  it  is  a  very  different  case  here.  There  is  here  a  sequestra- 
tion by  the  law  of  Scotland  unchallenged,  till  it  is  rendered  perfectly  valid ;  and  the 
assignees  now  come  forward  to  disturb  it,  not  with  regard  to  the  personal  fund,  but 
the  price  of  the  heritable  estate,  which  was  completely  vested  in  the  trustee  by  the  law 
of  Scotland,  and  by  the  statute.  It  is  impossible  that  they  can  be  entitled  to  inter- 
fere with  this  management.  The  sequestration  was  no  doubt  posterior,  but  what  then  f 
There  might  have  been  a  different  question  if  they  had  opposed  it ;  but  the  estate  hav- 
ing been  completely  vested,  we  must  exercise  our  duties  under  the  statute. 

Lord  Craigie, — My  opinion  is  agreeable  to  the  others  given.  I  [118]  approved  of 
the  opinion  given  in  the  case  of  Hog  against  Lashley,  7th  June  1791,  as  to  moveables, 
where  it  was  necessary  to  determine  that  a  person  had  but  one  will,  and  it  was  agreed 
that  the  will  was  to  be  regulated  by  his  domicile.  It  has  since  been  decided  in  several  cases, 
though  the  decisions  are  not  uniform,  and  it  was  the  soundest  choice  they  could  make. 
As  to  the  case  of  Strother,  I  own,  if  I  had  been  to  exercise  my  judgment  upon  it,  I 
would  have  been  against  it.  There  was  no  ground  for  presuming  as  to  the  probable 
will  ]  it  was  merely  as  to  the  execution  of  a  foreign  decree ;  and  holding  that  it  was 
decided  on  the  ground  of  expediency,  that  was  a  ground  on  which  I  am  not  entitled  to 
decide.  But  it  has  been  acquiesced  in,  and  I  would  be  sorry  now  to  disturb  it.  In 
Stein's  ^e,  I  was  of  opinion,  on  other  principles  of  law,  that  there  should  have  been  a 
sequestration;  and  I  thought,  proceeding  on  a  mistake,  that  there  had  been  convey- 
ances of  the  heritable  estate,  but  there  was  no  proper  conveyance,  as  it  might  have  been 
challenged  by  the  law  of  Scotland.  I  am  certainly  of  opinion  that  the  courts  of  law  in 
Scotland  are  entitled  to  award  sequestration  even  after  a  commission  of  bankruptcy.  It 
is  plain  that  we  went  on  an  error  in  Stein's  case,  as  to  the  law  of  Scotland,  that  a  com- 
mission of  bankruptcy  attached  real  estates.  I  am  not  sorry  to  see  in  the  answers  that 
it  is  admitted  that  sequestration  is  the  proper  course,  and  indeed  is  the  only  way  you 
can  manage,  although  it  is  said  to  be  merely  a  subsidiary  measure.  But  this  case  is 
quite  different ;  and  holding  that  the  sequestration  was  duly  awarded,  it  appears  to  me, 
without  all  doubt,  that  the  price  of  the  heritable  estate  must  be  distributed  by  the  law 
of  Scotland.  The  parties  have  agreed,  so  far  as  there  are  heritable  securities,  that  the 
distribution  must  be  by  the  law  of  Scotland.  I  would  wish  to  know,  if  these  securities 
are  to  be  settled  in  that  way,  how  the  claims  are  to  be  settled  which  are  secured  by  the 
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eequeetration,  which  is  a  real  secttiity  to  all  the  creditors,  in  the  same  maimer,  though 
not  so  good  as  the  heritable  securities.  As  to  this  price  being  a  mrrogaium  for  the 
estate,  to  be  sure  it  is  so  in  some  sense,  but  that  it  is  a  moveable  subject  is  out  of 
the  question.  If  we  were  to  take  a  different  view  of  it,  no  land  would  be  sold  in 
Scotland  in  that  situation.  It  would  be  the  duty  of  the  trustee,  which  he  is  empowered 
to  do,  to  sell  judicially  by  a  ranking  and  sale,  and  the  English  assignees  could  never 
attach  the  price,  because  the  creditors  would  have  to  convey  their  debts,  which  they 
could  not  do. 

Lard  Jiuiiee-Clerk. — When  this  question  came  first  before  us,  it  occurred  to  me 
that  it  was  a  most  important  one ;  because  it  did  appear  to  me,  and  I  retain  that  opinion 
still,  that  the  interlocutor  proceeded  on  a  principle  much  wider  in  its  consequences  than 
the  limited  question  now  before  us ;  for  the  Lord  Ordinary,  after  narrating  the  circum- 
stances of  the  case,  finds  '*  that  the  defender,  as  trustee  on  the  sequestrated  estate, 
having  adjudged  the  heritable  property,  and  having  been  infeft,  and  the  bank- 
[448]  -mpt's  heritable  property  having  been  sold  by  him,  the  price  thereof  equally  as 
the  rents,  and  other  parts  of  the  moveable  property  of  the  bankrupt,  of  which  the 
defender  got  possession  in  virtue  of  the  sequestration,  must  be  paid  over  to  the  pursuers, 
the  assignees  under  the  commission."  When  you  compare  that  interlocutor  with  the 
BTunmons,  it  is  clear  that  the  parties  called  on  the  Lord  Ordinary  to  find  that  the 
^stee  was  bound  to  make  over  to  the  assignees  the  whole  price.  That  did  appear  to 
me  a  question  well  deserving  of  your  Lordships  consideration;  and  you  accordingly 
made  it  the  subject  of  the  argument  at  the  Bar.  It  is  now  disclaimed,  however,  by  the 
pursuers,  that  they  have  any  desire  to  take  the  benefit  of  this  interlocutor,  because  you 
have  a  notification,  and  they  have  even  given  in  a  minute,  stating  that  they  confine 
their  demand  merely  to  the  balance  of  the  price  after  pa3ring  the  heritable  debts.  That 
18  the  limited  question  which  has  been  argued ;  it  is  very  much  narrowed,  and  very 
different  from  what  was  at  first  given  us.  For,  in  the  answers,  I  see  there  are  several 
passages  in  support  of  the  interlocutor  to  its  full  effect,  that  if  the  whole  price  was  sent 
away,  there  could  be  no  doubt  that  ample  justice  would  be  done  in  England  to  the 
irhole  creditors  as  well  as  here.  That  is  now  departed  from ;  and  we  are  to  try  the 
question,  whether,  after  having  converted  the  heriteble  estate  into  money,  and  paid  the 
heritable  debts,  the  trustee  is  bound  to  convey  over  the  balance,  to  be  distributed  by 
the  assignees,  according  to  their  powers  and  duties  under  the  commission.  Although 
this  is  a  very  different  question  from  the  other,  it  does  appear  to  me  in  the  same  light 
it  has  done  to  all  your  Lordships,  that  it  has  not  been  made  out  either  on  principles 
of  law,  or  on  the  decisions  which  are  said  to  render  it  inevitable. 

I  shall  not  trouble  your  Lordships  with  resuming  all  the  proceedings  in  the  case. 
We  know  that  there  were  two  houses,  the  one  established  in  London  and  the  other  in 
Glasgow ;  an^  that  there  did  exist  a  large  heritable  estate  in  this  country  belonging  to 
one  of  the  partners,  on  the  faith  of  which,  large  contractions  of  debt  had  taken  place, 
and  extensive  securities  had  been  granted.  In  July  1811,  a  commission  of  bankruptcy 
was  iBsned  ;  but  no  steps  were  taken  either  to  complete  a  feudal  title  to  the  heritage  in 
Scotland,  nor  any  obligation  by  the  bankrupt  to  convey  it  in  future.  But^  seven  days 
afterwards,  application  was  made  to  sequestrate  the  company  in  Scotland  as  well  as  the 
partners.  Tour  Lordships  had  no  difficulty  in  doing  so,  as  there  was  the  requisite 
concurrence.  We  are  told,  indeed,  that  there  was  no  time  for  the  assignees  to  oppose 
the  sequestration;  but  your  Lordships  know  that  you  may  be  called  on  to  recall  a 
seqaestration  within  sixty  days.  It  was  competent  for  them  to  have  made  such  an 
application ;  it  is  impossible  to  say  that  they  did  not  know  of  it ;  and,  if  application  had 
been  made,  the  sequestration  might. perhaps  have  been  recalled.  But  no  such  thing  was 
done.  The  trustee  proceeded  to  vest  himself  with  the  heritable  estate  of  Duncan  Hunter, 
according  to  every  form  pointed  out  by  the  statute,  and  proceed-  [450]  -ed  to  perform  his 
duty  as  trustee.  He  collected  the  moveable  property,  and  the  rents  of  the  heritable 
estate.  As  to  the  moveable  funds,  we  had  no  doubt  that  they  fell  to  be  handed  over  to 
the  assignees  in  England,  to  be  distributed  according  to  the  law  of  England ;  and  we 
have,  by  so  doing,  given  fair  effect  to  every  thing,  in  point  of  principle,  in  the  cases  of 
8trother  and  of  Stein.  We  have  done  nothing  contrary  to,  but  have  shewn  ourselves 
unwilling  to  go  against  these  decisions.  It  is  too  late  now  to  do  so,  though  I  do  not  say 
that  I  differ  ^m  them ;  and  in  the  question  as  to  the  moveable  fund,  we  unanimously 
adhered,    But»  as  to  the  other  steps,  we  were  equally  clear  that  we  could  not  interrupt 
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the  trostee  in  proceeding  to  manage  the  heritable  estate ;  and,  although  we  were  opposed 
by  a  moat  able  opinion  by  a  brother  now  no  more,  that  we  should  sustain  the  title  in  the 
assignees,  by  the  disposition  by  Duncan  Hunter,  and  pay  no  attention  to  the  vested  right 
in  the  trustee,  yet  we  thought  ourselves  bound  to  pay  attention,  not  only  to  the  records 
of  the  country,  and  not  to  allow  this  disposition  to  remain  on  them,  but  to  allow  this 
sequestration,  which  had  been  unrecalled,  to  go  on,  reserving  any  questions  as  to  the 
distribution  of  the  price.  But  now,  when  the  trustee  has  done  his  duty,  has  sold  the 
heritable  estate,  and  paid  the  heritable  debts,  he  is  called  on  in  this  limited  way  to  pay 
over  the  balance  to  the  English  assignees.  I  must  fairly  confess  that  I  am  decidedly  of 
the  opinion  of  Lord  Robertson,  that,  as  far  as  the  argument  used  here,  and  in  the  case 
of  Stein,  goes  to  the  inexpediency  of  a  double  administration,  or  of  allowing  two  systems 
of  law  to  be  applied,  you  have  a  complete  answer  by  the  minute  for  the  pursuers,  that, 
so  far  as  heritable  securities  are  concerned,  the  trustee  has  only  done  his  duty  in  paying 
each  of  these  creditors,  and,  in  short,  that  his  administration  has  been  proper  in  that 
respect^  ex  eoneeeais  of  the  assignees  themselves.  This  does  concede  a  great  deal  of  this 
argument ;  for  if  you  allow  a  double  administration  as  to  this  great  part  of  the  estate,  it 
just  shews  that  there  is  not  so  much  in  the  objection  of  double  administration.  Bat  the 
question  is,  whether  there  are  principles  in  law  on  the  one  hand,  or  decisions  on  the 
other,  imperative  on  us  to  give  effect  to  this  action,  even  as  now  limited  f  I  must  say,  I 
entirely  agree  with  Lord  Glenlee,  that,  admitting  the  full  extent  of  the  former  judgments 
as  to  the  effect  of  a  commission  of  bankruptcy  as  to  moveables,  I  am  at  a  great  loes  to 
see  that  the  principle  applies  to  heritable  subjects.  We  have  it  on  good  authority,  that 
of  the  Lord  Chancellor  himself,  as  mentioned  in  the  papers,  that  the  greatest  difficulty 
does  exist  in  England  as  to  getting  at  the  heritage.  There  is  said  to  be  a  moral  obliga- 
tion on  the  bankrupt  to  make  it  over,  and  that  there  are  indirect  ways  of  forcing  him  to 
do  it,  either  to  get  the  creditors  to  make  conveyances  of  their  debts  to  an  individual  who 
proceeds  against  the  heritable  property,  according  to  the  forms  of  the  Scotch  law,  or  to 
withhold  the  certificate  till  the  bankrupt  consent  to  convey.  As  to  the  last  of  these 
remedies,  it  is  easy  to  conceive  that  [461]  there  may  be  a  bankruptcy  where  that  would 
be  a  very  miserable  remedy.  I  can  conceive  that  the  interest  of  a  person  having  an 
heritable  estate  may  be  such  as  to  set  that  at  defiance,  and,  therefore,  it  would  just  come 
to  this  remedy,  the  proceeding  to  attach  the  estate  according  to  the  law  of  Scotland. 
Being  clear  that,  in  point  of  principle,  there  is  nothing  in  the  argument  that  a  commission 
of  bankruptcy  attaches  heritable  estate,  I  am  also  of  opinion,  that  there  is  nothing  in  the 
decisions  sufficient  to  decide  this  question.  As  to  the  case  of  Strother  I  may  say 
nothing.  In  Stein's  case  there  was  a  distinction ;  for,  on  looking  back  to  my  notes,  and 
at  the  report  of  the  case,  you  will  see,  that,  unico  corUextu  with  the  commission  of  bank- 
ruptcy, conveyances  were  executed  between  the  Messrs.  Steins  and  the  interim  assignee, 
on  the  11th  of  August;  but^  on  the  22d,  a  more  formal  deed  by  indenture  was  executed 
between  them,  by  whidi  they  became  bound  to  convey,  and  they  did  afterwards  execute, 
though  not  in  feudal  form,  an  obligation  to  convey,  and  actual  conveyances  of  their 
heritable  estate.  The  Lord  Chancellor  supposes  that  there  was  this  distinction  in  that 
case,  that  the  assignees  had  completed  the  conveyance  of  the  heritage  according  to  the 
Scots  forms,  "  by  the  dispositions  in  the  Scots  form,  of  the  whole,  not  only  of  their  move- 
able, but  also  of  their  heritable  property  in  Scotland."  But,  although  he  had  been  in  a 
mistake  in  supposing  that  there  were  deeds  completed  accqrding  to  the  Scots  form,  still, 
the  two  facte  appearing  on  the  face  of  the  report  of  the  sale  by  indenture,  and  of  the 
dispositions,  did  amount,  in  my  opinion,  to  such  an  effectual  obligation,  as  that  full 
effect  might  have  been  given  to  it  in  this  country  by  an  adjudication  in  implement ; 
there  might  have  been  Praetorian  measures  taken  to  give  effect  to  the  dispositions,  and 
therefore  the  case  of  Stein  was  a  very  different  case.  There  could  be  no  difficulty  as  to 
the  moveables ;  and  we  thought  there  were  conveyances  by  the  bankrupts  of  the  heritage. 
That  was  a  very  different  case ;  because,  having  before  us  a  commission  of  bankruptcy 
prior  to  the  sequestration  reaching  the  moveables,  and  conveyances  reaching  to  the 
heritable  estate,  the  fair  question  was  asked.  What  remains  to  be  sequestrated  f  It  was 
in  these  circumstances  that  you  refused  to  sequestrate ;  and  I  see  no  ground  for  altering 
the  opinion  I  gave  in  that  case.  But  that  does  not  decide  the  present  question. 
Every  thing  was  done  here  according  to  the  bankrupt  law ;  the  sequestration  was  un- 
recalled ;  and  the  trustee  was  discharging  his  duty,  and  entitled  to  every  thing  that  that 
law  had  provided  for  the  benefit  of  the  creditors.    The  sequestration  amounts  to  an 
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adjudication  for  every  individual  creditor;  it  operates  as  an  inhibition  for  every  one; 
and  it  has  the  effect  of  a  ranking  and  sale.  That  was  competent  to  every  one  of  the 
creditors ;  and  had  that  taken  place  before  any  interference  by  the  assignees,  is  it  possible 
to  donbt  that  the  creditors  would  have  been  entitled  to  every  protection  provided  for 
them  by  the  law  f  Now,  the  sequestration  has  conferred  on  them  every  right  and 
privilege  declared  [462]  to  belong  to  them  individually.  The  trustee  has  sold  the  whole 
estate ;  there  are  no  proceedings  by  the  individual  creditors ;  he  has  paid  the  heritable 
creditors,  and  there  is  a  balance  of  the  price  remaining ;  and  we  are  told  it  is  necessary 
to  send  it  off  to  England  to  be  distributed  there.  There  may  be  expediency  in  doing  so 
in  point  of  fact ;  but  I  am  clear  that  I  am  not  entitled  to  go  on  the  views  of  expediency 
which  have  been  so  much  pressed  on  us.  I  have  the  statute  to  go  by ;  and  I  have  no 
right  to  interfere.  If  the  trustee,  in  distributing  the  price,  violates  t^e  statute,  it  is 
competent  for  any  one  of  the  creditors  to  bring  it  before  your  Lordships,  and  you  will 
do  ample  justice  to  him ;  but  so  long  as  he  conforms  to  the  statute,  it  would  be  most 
dangerous  if  we  were,  under  any  impression  of  its  being  more  just  or  more  seemly,  to 
send  the  fund  to  England.  I  have  not  been  satisfied  that  it  is  not  expedient  to  distribute 
it  here ;  the  cases  quoted  do  not  establish  such  a  doctrine.  I  can  suppose  a  case  where 
it  would  be  proper  to  pause  in  awarding  sequestration,  where  a  number  of  creditors  come 
forward,  and  say  that  sequestration  was  unnecessary ;  but,  in  point  of  fact,  in  Stein's 
case  we  were  asked  to  sequestrate  in  toto.  We  thought  we  could  not  take  a  limited  view 
of  it ;  and  I  have  no  cause  to  regret  that  I  concurred  in  that  judgment.  Every  thing 
has  been  done  here  under  the  bankrupt  statute ;  and  I  cannot  see  how  the  creditors,  who 
have  relied  on  these  proceedings,  should  now  be  deprived  of  them.  As  to  the  views  of 
expediency,  I  would  only  refer  to  the  views  of  the  Lord  Chancellor,  ^*  that  if  this  is  a 
defect,  the  remedy  must  be  applied,  not  by  your  Lordships,  but  by  the  legislature.** 

The  Court  altered  the  interlocutor,  and  sustained  the  defences. 


No.  148.       F.C.  N.8.  V.  453.     16  Jan.  1818.     1st  Div.— Lord  Alloway. 

Egbert  Hood,  Pursuer. — Clerk  et  Cuninghame. 

Sir  A.  L  CocHBANB,  Defender. — Dickson. 

Fador. — A  merchant  furnishing  goods  for  a  house  abroad,  through  the  intervention  of  a 
factor,  who  was  also  a  general  merchant^  found  not  entitled  to  have  recourse  upon 
the  house  for  whom  he  furnished  the  goods,  in  the  event  of  the  insolvency  of  the 
factor,  because  the  furnishing  was  made  in  the  first  instance  on  the  credit  of  the 
Victor. 

The  pursuer  brought  an  action  against  Sir  Alexander  Inglis  Cochrane,  to  recover  the 
Talue  of  certain  furnishings  made  for  the  use  of  estates  belonging  to  him  in  the  island 
of  Trinidad.  The  defender  admitted  that  he  had  received  the  goods  libelled ;  but,  at 
the  same  time,  pleaded,  in  defence,  that  they  had  been  furnished  by  the  order,  and  on 
the  responsibility  of  Scott  Moncrieff  and  Eobertson,  his  agents  in  Scotland ;  and  that^ 
haying  satisfied  the  creditors  of  that  Company  with  regard  to  all  claims  against  him,  at 
their  instance,  he  was  not  bound  again  to  pay  for  the  goods  to  the  pursuer.  The  case 
came  to  depend  before  Lord  Alloway,  as  Ordinary,  and  his  Lordship  pronounced  this 
interlocutor :  **  The  Lord  Ordinary  having  considered  the  process  and  whole  production, 
Finds  that  this  is  an  action  brought  against  the  defender  for  the  furnishing  of  two 
articles  which  had  been  ordered  by  Messrs.  Scott  Moncreiff  and  Boberteon :  Finds  that 
it  IB  instructed  by  the  correspondence  produced,  that  the  pursuer  was  acquainted  at  the 
time  the  order  was  sent  to  him  by  Messrs.  Scott  Moncreiff  and  Robertson,  that  the 
goods  ordered  were  for  behoof  of  the  defender;  and  that,  as  Scott  Moncreiff  and 
Boberteon  were  properly  authorized  to  order  these  goods  by  Mr.  Abbot^  who,  it  is 
admitted,  was  the  agent  of  the  defender  in  Great  Britain ;  therefore,  as  the  pursuer  has 
not  received  payment  of  the  amount  of  these  goods,  and  it  is  not  denied  that  they  were 
shipped  for  the  defender,  and  were  received  by  him  or  his  [464]  agents  in  Trinidad  for 
lus  behoof  decerns  against  him  for  the  amount  thereof,  as  libelled." 

A  petition  was  presented  against  this  interlocutor  on  the  part  of  the  defender,  whichi 


150  HOOD  V,    SIR   A.    i.    COGHaANE.  f .C.  I8l6,  K.8.  V. 

having  been  advised,  with  answers,  the  Conrt  adhered  to  the  interlocutor  of  the  Lord 
Ordinary. 

A  second  reclaiming  petition  was  then  presented  on  the  part  of  the  defender^  in 
which  the  case  was  much  more  fully  stated.  The  defender  pleaded  that,  since  the 
pursuer  was  content  to  advance  his  goods  upon  the  credit  and  responsibility  of  Scott 
Moncrieff  and  Robertson,  with  whom  alone  he  contracted,  it  would  be  both  unjust  and 
inexpedient  to  allow  him,  after  the  bankruptcy  of  that  Company,  to  bring  forward  a 
claim  against  the  defender.  No  such  demand  was  made  until  s^ter  the  insolvency  of 
Scott  Moncrieff  and  Robertson  occurred.  The  defender  farther  pleaded  that,  when  the 
pursuer  made  his  advances,  he  was  ignorant  that  they  were  made  for  the  benefit  of  the 
defender,  and  that  his  present  claim  was  merely  an  attempt  to  cover  the  loss  he  had 
sustained  through  the  failure  of  Scott  Moncrieff  and  Company. 

It  was  answered  for  the  pursuer,  that  Scott  Moncrieff  and  Robertson  were  the 
accredited  agents  of  the  defender,  and  that  the  defender  was  bound  to  implement  every 
engagement  which  they  had  entered  into  on  his  behalf.  The  pursuer  farther  pleaded, 
that  he  had  been  aware  of  the  party  for  whose  behoof  he  advanced  the  goods  in  question ; 
and,  in  evidence,  referred  to  sundry  letters  in  which  Scott  Moncrieff  and  Robertson  had 
expressly  mentioned  the  purpose  for  which  the  goods  were  ordered,  and  authorised  him 
to  ship  them  directly  to  Trinidad  on  the  defender's  account. 

As  the  parlies  were  not  agreed  upon  the  facts  of  the  case,  the  Court  (May  30th, 
1817)  ''appoint  the  parties  to  state  in  mutual  condescendences  the  facts  of  the  case,  as 
they  respectively  aver  and  offer  to  prove  them ;  and,  farther,  what  they  aver  and  offer 
to  prove  as  to  mercantile  practice  in  such  cctses." 

The  condescendence  on  the  part  of  the  defender,  contained  the  reports  of  two  English 
cases,  both  decided  in  the  year  1812,  which  seemed  to  govern  the  opinions  of  the  Court 
The  first  of  these  was  Paterson  and  another  against  Gaudasequi,  31st  January  1812 
(East  reporUj  vol.  xv.  p.  62);  the  other,  Addison  against  Gaudasequi,  15th  June  1812 
{ParUorCa  reportSy  vol.  iv.  p.  574) ;  and,  accordingly,  "  the  Lords  having  resumed  con- 
sideration of,  and  advised  the  petition  and  answers,  with  the  mutual  condescendences, 
and  whole  cause;  they  alter  their  interlocutor  reclaimed  against,  and  assoilzie  the 
petitioner  from  the  conclusions  of  the  action.'' 

This  interlocutor  was  submitted  to  review  on  the  part  of  the  pursuer.  The  chief 
attention  of  the  pursuer  was  directed  to  shew  that  the  English  cases  before  noticed,  did 
not  apply  to  the  one  before  the  Court  Answers  were  ordered  to  this  petition.  When 
the  case  came  to  be  advised  : — 

[466]  Pleaded  for  the  pursuer, — That  it  was  clear  Scott  Moncreiff  and  Robertson 
acted  as  the  factors  of  Sir  Alexander  Cochrane.  They  received  a  commission  of  2^  per 
cent,  in  that  character  for  the  purchases  they  made  on  his  behalf ;  and,  therefore,  the 
defender  must  be  bound  to  fulfil  contracts  entered  into  by  Scott  Moncreiff  and  Robertson 
on  his  account.  If  those  gentlemen  had  acted  as  merchants,  and  not  as  the  factors  of 
the  defender,  they  would  have  charged  no  commission,  but  would  have  purchased  the 
goods  required  on  their  own  account,  and  have  added  a  certain  per  centage  for  the  profit 
to  which  they  might  be  entitled.  The  case  of  a  factor  is  quite  different.  He  is  not 
entitled  to  a  single  farthing  of  profit  but  must  hand  over  goods  to  his  employer  at 
whatever  price  he  may  obtain  them.  Such  was  the  nature  of  the  transaction  in  the 
present  instance;  and  the  pursuer  is  clearly  entitled  to  look  for  implement  of  the 
contract  both  to  the  factor  and  the  principaL  He  is  entitled  to  the  credit  of  the  factor ; 
because,  from  the  distance  and  absence  of  the  principal,  he  could  not  know  whether 
that  individual  was  worthy  of  trust;  and  he  is  entitled  to  the  responsibility  of  the 
principal,  because  it  was  on  his  account,  and  for  his  immediate  benefit,  that  the  advance 
was  made. 

Answered  for  the  defender, — ^That  Scott  Moncreiff  and  Company  had  acted  as 
merchants,  not  as  factors,  for  Sir  Alexander  Cochrane. 

Lord  JEermand  considered  the  case  quite  simple  without  reference  to  the  authority 
of  the  English  cases ;  but  if  there  could  be  a  doubt,  it  must  be  completely  set  at  rest  by 
the  opinion  of  Lord  Ellenborough  in  the  case  of  Paterson  and  Others  against  Gaud- 
asequi. 

Lord  Balmuto  concurred. 

Lord  Succoth  said, — Scott  Moncreiff  and  Company  appeared  to  have  acted  quite  as 
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general  merchants  in  their  transactions  with  Sir  Alexander  Cochrane.  The  pursuer 
depended  upon  the  credit  of  these  gentlemen.  He  entered  his  goods  against  them, 
vhile  he  made  no  entry  against  Sir  Alexander  Cochrane.  He  thus  made  his  election  as 
to  the  person  whom  he  chose  for  his  debtor ;  and  having  done  so,  he  cannot  be  permitted 
to  depart  from  that  choice,  in  consequence  of  the  unfortunate  situation  into  which  the 
estate  of  his  debtors  has  since  been  brought. 

Lord  Balgray  concurred,  on  the  grounds  stated  by  Lord  Succoth. 

The  Lord  PreMent  observed, — That  if  the  doctrine  of  the  pursuer  were  admitted, 
eveiy  merchant  sending  goods  to  a  correspondent  abroad  would  become  a  factor. 
This  would  obviously  unhinge  the  whole  system  of  mercantile  transactions.  If  the 
mer-  [456]  -chant  at  home  does  not  choose  to  become  liable,  his  course  is  quite  plain. 
He  must  say  to  the  person  who  is  to  furnish  the  goods,  '*  We  hand  you  over  an  order 
from  A  for  goods."  If  the  furnisher  chooses  to  advance  his  goods  on  the  credit  of  the 
foreign  bouse,  which  is  thus  held  out  to  him  as  the  party  requiring  his  merchandize, 
then  he  may  execute  the  order.  But,  on  the  other  hand,  if  a  merchant^  who  has 
received  a  commission  to  order  goods  for  a  house  abroad,  does  so  in  his  own  name,  and 
the  manufacturer  or  dealer  chooses  to  advance  them  to  him,  it  is  quite  clear,  that  he 
takes  the  merchant  at  home  for  his  debtor,  and  can  never  look  farther  in  obtaining 
payment  for  his  goods. 

The  Court  finally  adhered  to  their  interlocutor  of  the  5th  July  1817,  which  assoil- 
zied the  defender  from  the  conclusions  of  the  action. 


No.  150.  F.C.  N.S.  V.  465.     28  Jan.  1818.     Ist  Div.— Lord  GiUies. 

John  Deas  Thomson,  Pursuer. — Godcbum. 
The  Honourable  Flbtcher  Norton,  Defender. — OordoTL 
Arbitration, — A  devolution  to  an  oversman  does  not  import  a  prorogation. 

These  gentlemen  submitted  certain  disputed  claims  between  them  to  arbitration,  by 
a  sabmission  in  the  ordinary  form.  The  arbiters  were  empowered  to  prorogate  from 
time  to  time ;  and,  in  the  event  of  differing  in  opinion,  to  choose  an  oversman,  upon 
whom  was  conferred  the  same  powers  of  prorogation.  The  arbiters  accepted;  and 
parties  having  been  heard,  the  arbiters  (22d  November  1814)  prorogated  the  period 
for  pronouncing  their    award    "to    the  day    of  next.''       Having 

differed  in  opinion,  they  (11th  July  1815)  nominated  an  oversman,  who  accepted,  but 
did  not  pronounce  any  award  until  4th  July  1816,  and  had  not  in  the  interval  made  any 
prorogation. 

Mr.  Thomson  raised  an  action  of  reduction  of  the  award,  on  the  ground  that  the 
award  was  void  and  null,  in  consequence  of  having  been  pronounced  after  the  submis- 
sion had  expired,  viz.  one  year  from  the  prorogation  by  the  arbiters.  This  he  argued 
could  not  be  regarded  as  remedied  by  the  devolution,  which  cannot  be,  in  principle,  and 
never  has  been  in  practice,  regarded  as  equivalent  to  a  prorogation. 

Baron  Norton  contended, — That  proceedings  under  a  submission  are  to  be  viewed 
with  indulgence ;  and  that,  whether  the  devolution  is  held  to  be  a  second  submission, 
with  the  same  powers  contingent  on  the  difference  of  opinion  among  the  arbiters  first 
named,  or  as  implying  a  virtual  prorogation,  and,  therefore,  giving  the  submission 
currency  for  a  year  from  its  date,  the  award  ought  to  be  sustained. 

The  Lord  Ordinary  sustained  the  reasons  of  reduction. 

[466]  The  Court  advised  the  case  upon  petition  and  answers ;  but  being  clear,  that  a 
devolution  could  not  be  held  to  imply  a  prorogation,  adhered. 
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No.  152.         F.C.  N.S.  V.  470.     11  Feb.  1818.     let  Div.— Lord  Gillies. 

Christopher  Coddrington  v.  Sir  J.  L.  Johnstone's  Trustees. 

Heir  cum  heneficio. — A  party  having  expeded  a  general  service  to  the  deceased,  and 
thereafter  within  the  annus  ddtberandi  given  up  inventories,  and  intromitted  with  the 
estate,  found  to  have  incurred  an  universal  representation. 

[See  full  report^  2  Sh.  App.  118 ;  4  S.R.R.  (H.L.)  263.] 


No.  153.  F.C.  N.S.  V.  472.     19  Feb.  1818.     2nd  Div. 

Charles  Wallace  Young,  Petitioner. — Clerk  et  BoUnson. 
Tutor  and  Curator — Jurisdiction. — Curators  appointed  to  a  minor  who  was  illegitimate. 

The  petitioner  presented  an  application,  stating  that  he  was  desirous  to  have 
curators  appointed  to  him,  with  the  usual  powers  of  curators,  but  that,  being  the 
natural  child  of  a  person  who  had  died  some  years  ago,  and  having  thus  no  next  of  kin 
acknowledged  by  law,  either  on  the  father's  or  the  mother's  side,  he  was  unable  to 
comply  with  the  forms  of  citation  required  by  Act  1672,  c.  2 ;  and,  therefore,  praying 
the  Court  to  authorize  the  appointment  of  four  persons  suggested  to  be  curators,  two  to 
be  a  quorum,  &c. 

The  Court  appointed  intimation  to  be  made  in  the  minute-book,  and  a  minute  to  be 
given  in  by  the  petitioner  in  support  of  his  application.  And  afterwards  their  Lord- 
ships pronounced  the  following  interlocutor:  ''Having  resumed  consideration,"  &c 
"  The  Lords,  in  respect  of  the  very  particular  circumstances  of  this  case,  nominate  and 
appoint  (the  four  persons  suggested)  to  be  curators  to  the  petitioner,  with  the  usual 
power  of  curators,  any  two  of  them  to  be  a  quorum,  and  failing  of  that  number  by  death, 
the  surviving  one  to  be  sole  curator,  with  power  to  give  up  judicial  inventories  of  the 
petitioner's  whole  means  and  estate,  heritable  and  moveable;  and  authorize  and 
empower  the  sheriff-depute  of  Forfarshire,  the  petitioner's  judge  ordinary,  to  interpone 
his  authority  to  the  curatorial  inventories,  to  dispense  with  the  citation  of  the  next  of 
kin,  and  to  receive  the  proper  and  usual  caution  for  the  curators'  faithful  discharge  of 
their  duties,  and  accounting  for  their  intromissions." 
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Alexander  Bryce  and  Alexander  Graham,  his  Cautioner,  Pursuers. — 

Jeffrey  et  Cuninghamc, 

MoNTEiTH,  Bogle,  and  Company,  Defenders. — Clerk  et  G.  J.  Bell. 

Bankrupt — A  discharged  bankrupt  is  entitled  to  pursue  a  reduction  of  partial 
preferences,  where  a  reservation  to  that  effect  has  been  made  in  the  composition 
contract. 

Alexander  Bryce  and  Company,  merchants  in  Glasgow,  being  sequestrated,  and  Mr. 
Dugald  Bannatyne  appointed  trustee,  Alexander  Bryce,  sole  partner  of  the  company, 
offered  a  composition  to  the  creditors  with  sufficient  caution,  under  this  reservation,  "  it 
being  understood  that  I  shall  have  the  full  benefit  of  such  partial  preferences  obtained 
by  the  creditors  as  may  be  reducible^  and  shall  be  set  aside  in  consequence  of  the 
sequestration ; "  but  no  particular  preferences  liable  to  be  reduced  were  specified. 

Messrs.  Monteith,  Bogle,  and  Company,  had,  within  sixty  days  of  the  sequestration, 
obtained  from  Bryce  the  indorsation  of  a  bill  for  L296,  Ids.  Before  the  composition 
was  offered,  the  trustee  required  from  Monteith,  Bogle,  and  Company,  re-payment  of  the 
bill,  with  interest. 

At  the  second  meeting,  in  terms  of  the  statute,  the  creditors  unanimously  accepted 
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of  the  offer  of  compodtion.  The  troatee  raised  an  action  (12  th  January  1811)  against 
Monteith,  Bogle,  and  Company  for  re-payment  of  the  bill  as  reducible  under  the  Act 
1696.  Tlie  composition  was  afterwards  approved  of  by  the  Court,  23d  February  1811 ; 
and  the  condition  reserving  the  right  to  reiduce  preferences  was  engrossed  in  the  Act  and 
decreet  discharging  Alexander  Bryce  and  Company. 

Alexander  Bryce,  under  the  reservation,  sisted  himself  and  his  cautioner  for  the 
eomposition,  as  pursuers  in  the  action  raised  by  the  trustee ;  and  Lord  Meadowbank, 
Ordmary,  ordered  memorials  to  ihe  Court  on  the  preliminary  point  of  the  title  of  Bryce 
to  pursoe  the  action. 

[474]  The  Court,  on  advising  the  memorials,  appointed  a  hearing  in  presence ;  and 
afterwards  ordered  additional  memorials. 

The  pvueaer  pleaded^ — The  Act  1696  was  passed  for  the  purpose  of  securing  to  all 
the  creditors  of  a  bankrupt  equally,  the  whole  funds  or  debts  due  to  him  as  they  stood 
60  days  prior  to  his  notour  bankruptcy ;  and  it  prescribes  no  period  within  which  action 
ahall  be  brought  for  reclaiming  debts  or  securities  alienated.  There  is  no  authority  for 
flaying,  that  the  right  of  challenging  partial  preferences  is  not  assignable,  but  personal  to 
the  creditors  at  the  date  of  the  notour  bankruptcy.  From  the  law  declaring  alienations 
within  60  days  of  bankruptcy  to  be  ''void  and  null,"  the  funds  carried  by  such 
alienations  become  vested  in  the  creditors  at  large ;  and  it  follows  that  they  must  be 
entitled  to  assign  or  dispose  as  they  think  fit,  of  this  as  well  as  of  all  other  funds  that 
are  truly  and  substantially  their  own  property.  The  right  of  following  out  such  a 
challenge,  when  instituted,  is  clearly  one  of  those  rights  that  the  law  in  general  holds  to 
be  assignable,  although  assignees  are  not  mentioned  in  the  Act ;  and  the  transference  is 
nowhere  expressly  prohibited  as  illegal.  The  records  of  the  Court  afford  innumerable 
instances  of  actions  of  repetition  under  the  Act,  by  one  individual  as  mandatory,  or 
trustee  for  a  body  of  creditors.  This  party  is  sometimes  a  judicial,  and  sometimes  a 
Toluntary  trustee ;  but  he  is  nothing  but  the  assignee  of  the  creditors,  having  no  interest 
in  the  issue. 

If  such  assignation  were  not  to  be  allowed,  no  composition  could  ever  be  carried 
through  within  the  time  limited  by  the  statute,  if  the  preferred  parties  chose  to  be 
contumacious  in  keeping  the  funds  in  their  hands,  till  after  the  second  examination  of 
the  bankrupt^  after  which,  no  composition  can  be  attended  to,  unless  assented  to  by  all 
the  creditors. 

It  is  altogether  a  mistake  to  say,  that  actions  on  the  Act  1696  are  founded  on  any 
presumption  of  fraud  on  the  part  either  of  the  bankrupt  or  the  preferred  parties ;  and 
that,  therefore,  if  the  bankrupt  were  to  be  allowed  to  challenge  preferences  under  a 
leaervation,  he  would  be  founding  on  his  own  fraud,  or  that  he  would  be  bound  to 
warrant  an  alienation  flowing  from  himself.  The  purpose  of  the  Act  was  to  avoid  any 
invidious  presumption;  and  to  lay  the  bankrupt  under  a  statutory  disability,  which 
should  be  sufficient  to  annul  all  transactions,  whether  concluded  in  bona  fide  or  in  mala 
fide.  The  pursuer  is  not  bound  to  warrant  the  preference  after  his  sequestration ;  but 
be  is  bound  to  disclose  it  and  do  justice  to  all  the  creditors,  and  the  discharge  granted  to 
him  exonera  him  of  all  debts  and  obligations  prior  to  the  sequestration. 

There  is  an  obvious  distinction  between  the  character  of  the  pursuer,  as  assignee  of 
hifl  creditors,  and  his  condition  as  a  private  party  prior  to  the  bankruptcy.  He  pursues 
here  entirely  by  authority  from  his  creditors,  who  have  got  value  for  that  part  of  the 
fands  from  him  or  his  friends ;  and  as  he  was  obliged  to  find  cau-  [475]  -tioners  for  the 
composition,  they  are  entitled  to  pursue  the  action  for  their  own  interest. 

It  has  been  clearly  decided  by  implication  or  analogy,  that  a  challenge,  at  the 
instance  of  the  bankrupt,  would  be  effectual  if  insisted  in  by  virtue  of  an  express 
nflerration  from  the  creditors.     BdVs  Bank.  Law,  first  ed.  p.  384,  third  ed.  p.  480. 

The  defenders  had  full  notice  that  the  challenge  was  to  be  made  both  before  and 
after  the  composition  was  offered,  and  they  ought  to  have  opposed  the  approval  of  the 
composition,  if  they  thought  the  reservation  illegal. 

The  defenders  pleaded. — The  pursuer's  claim  is  against  all  the  settled  principles  and 
known  analogies  of  the  common  law,  as  the  general  rule  is,  that  the  acquirer  of  a  right 
is  barred,  per&onali  exceptione,  from  insisting  on  that  right,  when  to  do  so  would  violate 
his  own  engagement^  and  open  a  responsibility  against  himself  on  the  footing  of  that 
engorgement.     The  necessary  effect  of  a  debtor  becoming  the  assignee  of  his  creditors,  to 
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the  effect  of  challenging  preferences,  would  be,  that  the  moment  he  was  saccessful  in  the 
challenge,  he  would  open  a  claim  to  the  defender  against  himself  to  the  full  extent  of 
the  debt,  as  a  preference  of  this  sort  is  not  objectionable  as  between  the  bankrupt  and 
the  person  who  receives  it,  but  is  perfectly  legitimate  and  fair.  The  maxim  cuaigrnalus 
utiturjure  auctoris  means,  that  he  holds  a  right  no  better  than  the  cedents,  but  doee 
not  prevent  the  just  effect  of  his  own  responsibility  from  mingling  with  the  right 
acquired,  so  as  to  make  the  right  acquired  worse  than  in  the  person  of  the  cedent. 

The  bankrupt  law  is  equally  adverse  to  the  pursuer's  right.  There  are  two  ways  of 
settling  a  bankruptcy,  either  by  carrying  through  the  distribution  of  the  whole  estate,  or 
by  a  composition  or  compromise.  According  to  the  first  method,  it  would  have  been 
impossible  for  the  pursuer  to  acquire  by  assignation  the  right  he  now  founds  on,  as  the 
trustee  and  commissioners  are  not  empowered  to  dispose  of  a  claim  competent  to  the 
creditors  against  a  third  party,  but  must  make  it  effectual  to  its  utmost  extent.  It  is 
only  *'  the  personal  effects  of  the  bankrupt,  or  any  debts,  whether  heritable  or  moveable 
due  to  him,  which  remains  still  unrecovered,"  which  they  are  entitled  to  sell,  and  that 
only  under  certain  conditions,  and  after  the  lapse  of  a  prescribed  period. 

No  private  composition  is  effectual  without  the  unanimous  consent  of  the  creditors ; 
and  though  the  pursuer  had  obtained  assignations  from  all  the  other  creditors,  still  the 
defenders  would  have  been  entitled  to  oppose  it  There  is  no  indication  in  the  law  as 
to  composition  contracts,  of  an  assignation  to  be  granted  by  the  creditors,  or,  indeed,  of 
any  proceeding  by  which  the  bankrupt  can  appear  in  a  court  of  justice  in  the  right  of 
his  creditors,  shielded  from  his  own  responsibility.  The  creditors,  by  the  contract^  give 
no  conveyance  of  a  particular  subject,  nor  bind  themselves  to  make  such  conveyance, 
nor  undertake  any  warrandice.  They  simply  concur  in  an  application  for  recall  of  the 
sequestration  and  for  a  [476]  discharge  of  the  bankrupt.  A  reservation  like  the  present 
may  bar  the  creditors  from  obstructing  the  bankrupt  from  claiming  the  benefit  of  it^  but 
it  just  leaves  it  to  be  made  effectual  upon  such  footing  as  the  nature  of  the  subsequent 
proceeding  may  authorise,  which  is  nothing  more  than  a  recall  of  the  sequestration,  and  a 
re-instatement  of  the  bankrupt  in  the  full  rights  which  he  enjoyed  before  the  sequestra- 
tion. If  the  cl^im  he  makes  is  one  which,  independent  of  the  sequestration,  he  could 
not  have  maintained,  he  cannot  by  the  recall  of  the  sequestration  be  entitled  to  succeed 
in  it 

The  right  to  challenge  is  created  by  the  bankruptcy,  which  is  not  a  character  consti- 
tuted ipsojuref  but  is  the  result  of  certain  legal  proceedings ;  and  with  the  extinction  of 
the  bankruptcy,  and  abandonment  of  the  process  of  distribution,  the  right  perishes. 
The  true  nature  and  effect  of  a  composition  contract  is  to  recall  the  sequestration  and 
undo  the  bankruptcy ;  the  bankrupt  is  restored  against  the  bankruptcy,  for  no  bankrupt 
can  be  a  contracting  party  with  bis  creditors.  It  would  be  something  remarkable  if  the 
sequestration  is  so  completely  annihilated  in  relation  to  the  creditors,  that  it  cannot  be 
revived,  even  though  the  composition  contract  should  not  be  fulfilled  on  the  part  of  the 
bankrupt ;  and,  yet,  that  it  should  revive,  at  the  command  of  the  bankrupt  himself  so 
as  to  authorise  a  challenge  which  cannot  possibly  subsist,  but  in  a  state  of  bankruptcy, 
and  in  consequence  of  the  sequestration.  A  decree  of  the  Court  recalling  a  sequestra- 
tion and  discharging  the  bankrupt  has  been  held  a  discharge  of  all  challenges  which 
would  have  been  competent  in  consequence  of  the  sequestration.  (Slade  against 
Crawford,  23d  May  1806 ;  MThie  aud  Company  against  M^ilvray  and  Company,  June 
1809 ;  BdVe  Bankrupt  Law,  p.  480.) 

To  make  such  an  agreement  as  this  with  the  creditors  effectual,  all  parties  interested 
must  be  made  parties ;  but  the  defenders  were  materially  interested,  not  merely  as 
defenders  in  the  projected  challenge  but  on  the  supposition  of  its  being  effectual,  their 
consent  was  essentially  necessary  as  creditors.  The  mere  notice  of  an  action,  or  the 
execution  of  a  summons,  could  not  in  the  present  case  be  held  to  bind  them  to  take 
their  place  as  creditors,  and  their  not  being  warned  of  the  nature  of  the  contract,  affords 
a  personal  exception  against  the  pursuer. 

Lord  Craigie. — It  appears  to  me,  that,  if  composition  contracts  are  a  source  of  fraud, 
they  ought  to  be  done  away,  but  while  they  are  allowed,  we  must  give  effect  to  them. 
Supposing  that  there  was  a  good  challenge  here  on  the  part  of  the  creditors,  the  funds 
were  their  property,  and  the  composition  contract  transferred  them  on  certain  conditions. 
It  was  in  the  view  of  the  bankrupt  and  his  cautioners  having  right  to  such  challenge 
that  the  parties  transacted.    Either  you  must  set  aside  the  composition  contract  alto- 
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gether,  and  then  tiie  ereditors  can  bring  the  challenge,  or  this  party  must  be  allowed  to 
do  so.  Very  unjust  consequences  [477]  would  otherwise  follow,  if  in  this  indirect  way 
the  defenders  were  to  receive  full  payment,  while  the  others  got  very  little. 

Lard  Bobertson, — The  bankrupt  here  was  sequestrated,  and  a  trustee  appointed; 
some  months  after  an  offer  of  composition  was  made ;  but  that  offer  expressly  stipulated 
that  he  should  have  the  benefit  of  challenging  all  preferences  that  might  be  reducible. 
The  offer  was  accepted  by  the  creditors ;  the  composition  was  brought  under  considera- 
tion of  the  Court  and  approved  of,  and  the  decreet  contains  the  reservation.  Prior  to 
the  composition  being  approved  of,  an  action  was  brought  for  setting  aside  the  partial 
preference  to  Monteith,  Bc^le,  and  Company.  When  such  were  the  terms  of  the  offer, 
and  of  the  act  approving  of  it,  to  which  all  the  creditors  were  parties,  I  cannot  but  hold 
that  they  have  made  over  to  Bryce  every  right  of  challenge.  In  a  sequestration,  the 
cieditors  have  right  not  only  to  the  estate  of  the  bankrupt,  but  to  what  he  has  not, — a 
right  to  challenge  illegal  preferences ;  and  they  may  possess  the  estate  by  themselves,  or 
their  trustee,  and  recover  every  thing  by  setting  aside  the  preferences,  or  they  may 
accept  a  composition  in  terms  of  the  statute.  When  a  composition  is  offered,  what 
natorally  passed  in  the  mind  of  the  creditors  1  They  calculate  what  they  will  make  of 
the  estate ;  and  in  doing  so,  any  right  of  challenge  would  enter  into  consideration.  In 
the  same  way,  when  the  bankrupt  makes  such  an  offer  as  the  present^  they  consider  the 
value  of  the  estate  such  as  they  have  it ;  and  it  must  enter  into  their  minds,  what  is  the 
chance  of  success  in  setting  aside  the  preferences.  When  the  offer  is  made,  it  is  under- 
itood  on  all  sides,  that  the  creditors  do  not  simply  retrocess  the  bankrupt^  but  that  they 
convey  every  right  competent  to  them  as  creditors,  and  among  others  that  of  challenging 
all  preferences.  If  this  were  not  the  case,  the  effect  of  the  composition  would  be  to 
diflduuge  all  the  preferred  persons.  Is  it  possible  that  such  was  to  be  the  effect  of  the 
composition  I  And  yet  that  must  be  the  case,  unless  the  bankrupt  is  retrocessed  into 
tiie  whole  estate,  otherwise  the  right  of  challenge  must  cease  altogether,  as  there  can  be 
none  by  the  trustee,  his  powers  being  extinguished.  The  case  of  M'Fie  does  not  touch 
on  what  I  have  said ;  because  the  Court  went  on  the  ground  that  there  was  no  assigna- 
tion of  the  right  of  challenge,  but  a  concealment  of  the  bankrupt's  intention  to 
challenge ;  and  the  creditors  did  not  know  of  the  right  to  challenge ;  but  here  the 
bankrupt  made  the  offer  with  the  condition  of  the  challenge  being  reserved. 

Lord  Olenlee, — I  have  always  had  an  antipathy  to  this  action.  The  great  difficulty 
that  is  stated  is,  that^  unless  the  action  were  sustained,  the  preferences  would  be  sus- 
tained. It  is  quite  plain  now,  that  all  this  danger  is  done  away,  the  moment  that  you 
allow  that  it  was  competent  for  the  creditors  to  assign  the  right  of  challenge,  that  the 
preference  was  fully  before  them,  and  that  the  composition  was  tendered  on  the  condi- 
tion of  as-  [478]  -signing  the  right  of  challenge.  What  made  the  Court  doubt  was, 
whether  the  right  of  challenge  could  be  transferred  to  the  bankrupt.  It  is  quite  plain, 
thongh  not  of  necessity,  that  the  bankrupt  is  placed  in  circumstances  where  he  can 
hardly  act  honestly,  as  it  is  from  his  information  they  consider  the  offer  of  composition. 
He  represents  his  transactions  in  such  a  way,  as  that  only  one  or  two  are  challengeable, 
while  he  knows  the  whole  of  them  to  be  so  ;  and  the  creditors  may  know  that  a  small 
part  can  be  set  aside,  while  he  knows  all.  Here  is  a  person  paying  a  small  sum  for 
challenging  his  own  deed.  The  consequences  of  allowing  the  transaction  to  take  place 
with  the  bankrupt,  are  against  the  principles  of  law.  I  am  not  aware  of  any  thing  in 
the  statute  as  to  conveying  to  the  bankrupt,  contrary  to  common  law.  In  a  private 
ttuBi,  the  whole  funds  are  as  much  vested  in  the  whole  creditors  as  in  a  sequestration. 
I  have  no  idea  that,  in  such  a  case,  the  bankrupt  could  purchase  up  a  right  of  challeng- 
ing his  own  deed.  I  really  do  not  see  a  good  reason  for  it.  Supposing  some  person 
bad  paid  him  money  after  the  sequestration,  and  it  did  not  appear  to  have  been  stated 
to  the  creditors  (and  here  there  is  no  evidence  that  this  particular  preference  was  laid 
before  the  meeting),  the  creditors  were  entitled  to  make  him  pay  it  over  again  to  them, 
would  it  be  reasonable  that  the  bankrupt  could  get  right  to  get  it  paid  over  to  him, 
while  nothing  was  said  in  the  meetings  of  the  creditors,  but  only  a  general  reservation 
of  preferences  1  If  we  are  to  consider  the  pursuers  as  having  failed  to  shew  that  it  was 
understood  by  the  creditors,  that  this  particular  challenge  was  under  consideration,  it 
brings  it  just  to  the  case  of  the  bankrupt  himself,  unless  it  shall  appear  that  the  com- 
position was  agreed  to  under  the  express  reservation  of  the  right  to  challenge  this 
individual  pieferencCi  and  that  it  was  considered  by  the  creditors. 
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Lord  Bannaiyne, — There  is  apparently  a  small  distinction  between  the  cautionezs 
and  the  bankrupt  The  only  difference  is,  that,  where  the  bankrupt  makes  the  payment^ 
he  is  liable  in  warrandice ;  but  that  is  not  material.  I  am  of  opinion  that  it  was  in  the 
power  of  the  creditors  to  dispose  of  the  right  to  challenge ;  and  I  see  no  reason  why 
they  should  be  deprived  of  the  right  of  disposing  of  it  to  the  bankrupt ;  there  is  nothing 
in  the  statute  against  it. 

Lord  JusHce-Clerk. — ^We  are  to  lay  out  of  view  the  interest  of  the  cautioners,  because, 
though  proof  was  allowed,  there  is  none  that  they  knew  of  the  right  to  challenge.    I 
lay  out  of  view  their  knowledge  of  the  transaction.     As  to  the  sufficiency  of  the  title,  I 
am  satisfied  that  there  is  no  foundation  for  supposing  that  the  bankrupt  could  insist  at 
common  law ;  he  had  no  such  title ;  it  would  be  contrary  to  justice,  law,  and  every  fair 
principle  to  allow  him  to  challenge  the  transaction  to  which  he  was  a  party,  and  in 
which,  if  there  was  any  blame,  it  attaches  to  himself.     It  is  said  [479}  to  rest  on  a  due 
construction  of  the  Bankrupt  Act ;  but  I  would  wish  to  know  where  any  thing  is  to  be 
fouud  in  the  Act  giving  sanction  to  such   a  proceeding.     Your  Lordships  are  just 
authorized  by  the  Act  to  give  approbation  to  compositions  when  fairly  and  openly 
entered  into,  but  not  where  it  is  contrary  to  the  principles  of  common  honesty  9    What 
is  the  practice  of  the  Court  but  to  sift  them,  and  to  see  that  there  is  nothing  improper 
in  them.     If  such  a  transaction  is  repugnant  to  common  law,  and  if  it  is  not  sanctioned 
by  the  Bankrupt  Act,  on  what  principle  can  this  right  of  challenge  be  maintained  1    It 
is  said  that  it  was  done  openly ;  no  doubt  the  estate  was  made  over  to  him  with  the 
right  to  challenge ;  but  then  there  is  the  question  of  the  capacity  to  assign  the  rights 
competent  only  to  themselves.     I  am  satisfied  that  he  did  so  stipulate,  and  that  the 
condition  was  engrossed  in  the  proceedings  approving  of  the  composition ;  but  it  is  not 
pretended  that  your  attention  was  called  to  it  at  the  time ;  it  is  just  supposed  that  it 
was  approved  of  in  common  form,  and  no  particular  attention  paid  to  it.     It  is  very 
true  that,  on  entering  into  the  contract,  the  creditors  might  ask  for  an  exhibition  of  the 
state  of  the  funds,  not  only  for  their  own  satisfaction,  but  of  the  cautioners ;  but  in  this 
kind  of  question,  what  is  to  be  its  effects  as  to  a  person  receiving  payment  of  a  legal 
debtl     Something  more  is  necessary,  as  it  is  done  behind  his  back.     Monteith  and 
Company  were  at  none  of  the  meetings,  because  they  were  not  creditors.     Bat  it  is  said 
that  it  is  made  up  afterwards  by  the  trustee's  communication.     If  certioration  was 
necessary  to  this  party,  is  there  any  evidence  that  it  was  given  t    Was  it  not  the  duty 
of  the  trustee,  if  he  meant  to  inform  them  of  the  transaction,  to  inform  them  that  it 
was  not  an  offer  of  the  ordinary  nature,  but  under  a  reservation  of  all  preferences ; 
they  were  entitled  to  expect  it ;  and  they  could  have  claimed  as  creditors ;  and  their 
vote  might  have  put  an  end  to  the  transaction.     There  was  a  want  of  that  full  certiora- 
tion as  to  preferred  persons,  which  you  all  agree  was  necessary  as  to  the  cautioners. 
But  there  is  another  material  circumstance,  that  in  the  state  of  the  affiiirs,  there  is  no 
reference  to  this  existing  claim ;  they  state  funds  to  the  extent  of  8s.  in  the  pound 
independent  of  this  claim ;  for  anything  they  knew,  there  might  have  been  nothing  to 
claim  by  the  bankrupt's  concealment  that  there  was  any  particular  claim.     In  order  to 
make  the  offer  complete,  there  ought  to  have  been  a  full  detail  of  every  preference  to  be 
challenged.     As  there  is  nothing  at  common  law,  or  in  the  statute,  to  support  it,  I  have 
great  difficulty  in  allowing  the  action  to  be  sustained,  for  want  of  due  title. 

The  Court  (24th  January  1817)  ''repelled  the  defences  as  to  the  title  of  Alexander 
Bryce  to  sist  himself  as  a  party,  instead  of  the  trustee,  and  to  pursue  the  action,  and 
sustain  his  title  to  pursue." 

[480]  The  defenders  reclaimed;  and,  on  advising  the  petition  with  answers,  the 
Court  *'  adhered." 

No.  167.  F.C.  KS.  V.  486.     28  Feb.  1818.     2nd  Div. 

James  Cameron,  Petitioner. — Clerk  et  More. 

Macnab  and  Others,  Creditors. — J  Orahame. 

Bankrupt — Ducharge, — In  a  petition  for  a  discharge,  it  is  necessary  to  produce  a 
mandate,  if  the  bankrupt  be  out  of  the  country. 

Messrs  Cameron  and  Woodbum  having  been  sequestrated,  an  application  was  given 
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in  for  a  dischaigei  and  objections  were  stated  for  certain  of  the  creditors.  James 
CameroD,  one  of  the  petitioners,  being  out  of  the  country,  the  creditors  insisted  that, 
befoie  discussing  the  objections,  a  mandatory  should  appear  for  him.  The  Court  heard  a 
short  viva  voce  aigument  upon  the  point. 

The  petitioners  pleaded^ — ^The  process  of  sequestration  is  an  action  against  the  bank- 
rupt, who  is  always  considered  in  Court,  and  subject  to  all  its  orders ;  and,  though  he 
is  now  out  of  the  country,  he  is  not  so  improperly,  or  contrary  to  the  instructions  of  his 
creditors,  but  with  their  consent,  and  to  be  of  service  to  them.  The  petition  for  dis- 
charge is  an  application  in  the  process  of  sequestration  against  him,  to  be  discharged  of 
the  process.  The  parties  to  the  process  of  sequestration  are  the  bankrupt  himself,  and 
the  trustee  on  behalf  of  the  creditors.  Every  individual  creditor,  not  only  the  creditors 
opposing  the  discharge,  but  tAioae  consenting,  are  in  Court,  and  have  been  so  during  the 
whole  tune  of  the  sequestration ;  and  the  question  is.  Whether  the  creditors  in  that 
situation  can  object  that  there  is  no  mandatory  for  the  bankrupt.  This  case  is  dififerent 
from  the  ordinary  case.  Originally  the  rule  was,  that,  when  a  person  out  of  the  country 
hioQght  an  action,  he  was  obliged  to  have  a  mandatary,  but  this  is  only  when  he  is 
making  a  claim ;  and  his  being  required  to  have  a  mandatary  has  no  other  foundation 
than  a  rule  of  equity,  that  when  he  claims  in  a  Court  he  should  be  liable  for  the  expences, 
if  not  personally,  at  least  by  the  intervention  of  another.  There  is  neither  statute  nor 
eostom  for  it;  it  merely  rests  on  equity;  and  was  first  introduced  in  the  end  of  the 
sixteenth  cen-  [487]  -tury.  Very  lately  the  same  demand  was  made  against  a  defender ; 
and,  although  in  some  cases,  it  has  been  found  from  equity  that  he  must  have  a  manda- 
tary, it  has  likewise  been  found  that  he  is  not  generally  bound  to  have  a  mandatary. 
Now  the  question  is.  Whether  the' petitioner  is  the  defender  or  the  pursuer.  The 
petition  is  only  a  question  emanating  from  the  general  process  of  sequestration,  and  the 
sequestration  may  have  a  number  of  incidental  questions.  But  the  bankrupt  did  not 
,  attack  his  creditors.  On  the  contrary,  they  seized  him ;  and  his  property  has  been 
administered  for  their  behoof ;  and  he  is  entitled  to  say,  after  they  have  got  all  his 
property  into  their  hands,  that  he  is  entitled  to  the  remedy  afforded  by  the  Act  of 
Parliament  as  part  of  his  defence  in  the  process  of  sequestration  against  him. 

The  creditors  anstoered. — It  is  said  that  the  petitioner  is  the  defenderi  but  that 
cannot  hold,  where  the  proceedings  originate  at  his  own  option.  This  petition  is  no 
necessary  part  of  the  process  of  sequestration ;  it  is  entirely  a  beneficial  application  on 
the  part  of  the  bankrupt  himself.  The  creditors,  who  are  interested  in  the  discharge, 
appear  and  state  objections ;  and  a  party  stating  objections  is  not  bound  to  go  on  when 
there  is  no  party  amenable  for  the  expences.  This  is  founded  on  consuetudinary  law. 
The  bankrupt  was  in  the  country  at  the  time  of  the  sequestration ;  and,  though  he  has 
now  left  it,  the  present  proceeding  is  not  for  the  benefit  of  the  creditors,  but  only  of 
the  hankrupt  There  is  a  relevant  objection  stated  to  the  discharge  by  the  creditors; 
and  they  are  not  bound  to  go  on  in  a  proceeding  not  for  their  benefit,  when  there  is  no 
person  liable  for  the  expences. 

Lord  Oraigie. — Wherever  a  party  makes  an  application  for  the  authority  of  the 
Court,  if  he  is  out  of  the  country,  he  must  produce  a  mandatary  to  be  answerable  for 
expences. 

Lord  Robertson, — The  general  rule  is,  that,  when  a  party  is  out  of  the  country,  he 
cannot  appear  in  Court  without  a  mandatary,  and  this  is  not  disputed;  but  it  is 
attempted  to  be  shewn,  that  the  petitioner  is  the  defender ;  and  if  that  were  made  out, 
it  would  be  sufficient.  But  it  appears  to  me  in  a  different  light.  The  whole  proceeding 
must  originate  with  the  bankrupt,  and  can  only  be  brought  by  him.  It  is  not  made  by 
an  original  action  to  be  sure,  but  it  is  solely  for  his  benefit,  and  intimation  is  made  to 
all  concerned ;  if  he  succeeds  it  will  be  favourable  to  him,  and  in  every  respect  he  must 
he  considered  as  pursuer. 

The  Court  appointed  a  condescendence  of  the  objections  by  the  creditors  to  the 
discharge,  "  the  said  James  Cameron,  in  the  meantime,  sisting  a  mandatary  to  appear  for 
him  in  this  procedure.^ 


^  No  printed  papers  on  the  point  reported.     A  mandate  was  produced,  and  a  dis* 
cha^  afterwards  granted,  of  consent  of  the  creditors^ 
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No.  158.  F.C.  N.S.  V.  488.    3  March  1818.     let  Div. 

Anstruthebs,  Pursuers. — Lord-Advocate,  Solidtor-Generai,  Wedderbum,  et  Bidrd. 

ANSTRUTHERS,  Defenders. — APFarlan. 
Tutor —  Curator — PupQ, 

A  competition  occurred  for  the  office  of  factor  loco  tutoris  to  the  infant  son  of  the 
deceased  Sir  John  Carmichael  Anstruther,  whose  brother,  the  nearest  agnate,  was  abroad. 
On  the  one  hand,  the  grand  aunt  and  grand  uncle  (Colonel  Eobert  Anstruther),  and 
his  two  sons,  by  t?ie  father^ 8  side^  claimed  the  office  as  the  nearest  agnates  in  the  coontiy 
to  the  pupil;  and  pleaded^  that,  since  the  nearest  agnate  would  unquestionably  be 
appointed  tutor  dative^  the  like  rule  should  guide  the  Court  in  the  choice  of  a  factor 
loco  tutoris.  On  the  other  hand,  appearance  was  made  for  the  widow  of  the  deceased, 
her  father  and  his  son,  the  nearest  cognates,  who  contended  that,  the  nearest  agnate 
being  abroad,  the  Court  ought  (as  was  maintained  is  the  practice  and  principle  in  hUaries 
daiive)j  to  prefer,  failing  the  nearest  agnate,  the  nearest  relation,  whether  agnate  or 
cognate.     See  Erskine^  b.  i.  t  7,  s.  7 ;  Slackstone,  b.  i.  t.  17,  s.  1. 

The  Court  nominated  and  appointed  Colonel  Robert  Anstruther,  the  uncle  of  the 
deceased  Sir  John  Carmichael  Anstruther,  to  be  factor  loco  tutoris^  with  the  usual  powers.^ 


No.  159.       F.C.  N.S.  V.  489.     7  March  1818.     let  Div.— Lord  AUoway. 

John  Watters,  Petitioner. — L'Amy  et  Forsyth. 

Bill  of  Exchange. — A  party  indorsing  a  bill  of  exchange,  when  there  was  no  previous  * 
indorsation,  held  to  be  an  acceptor. 

Watters  accepted,  along  with  two  other  individuals,  a  bill  drawn  on  them  by  Bobert 
Barrie.  Upon  becoming  due,  it  was  renewed ;  but  Watters  torote  his  name  on  the  hack 
of  the  new  biU, 

When  pursued  by  Barrie  to  make  payment,  he  pleaded,  that  in  the  new  bill  he  was 
merely  the  indorser,  and  had  adhibited  his  name  in  that  character  to  facilitate  discount- 
ing. He  was  unsuccessful  both  before  the  Sheriff  and  the  Lord  Ordinary;  and  the 
Coart,  considering  that  the  doctrine  in  the  case  of  Don  against  Watt,  26th  May  1812, 
was  sound,  and  that  Watters  must  be  regarded  as  acceptor,  and  consequently  liable  in 
payment,  refused  two  petitions  without  answers. 

[S.  C.  Hume  68;  cf.  Walker's  Trustees  v.  APKinlay,  6  R.  1141,  1U8,  1161, 1156,  7R 

(H.L.)  96.] 


No.  161.  F.C.  N.S.  V.  604.     11  March  1818.     2nd  Div. 

John  Davidson,  Pursuer. — Baird  et  CocJcbum. 

His  Creditors,  Defenders. — Moruyrieff. 

Prisoner — Cessio  Bonorum. — An  officer  found  obliged  to  assign  part  of  his  half-pay  to  his 
creditors,  on  obtaining  a  decree  of  cessio  bonorum. 

A  minister  found  obliged  to  assign  part  of  his  stipend. 

John  Davidson,  upon  the  half-pay  of  the  royal  veteran  battalion,  amounting  to  about 
L.150  yearly,  brought  a  process  of  cessio,  which  was  not  opposed  by  his  creditors,  pro- 
vided he  would  assign  to  them  part  of  his  half-pay.     The  Court  "  ordained  the  parties 

^  The  Court,  on  application  for  that  purpose,  authorised  the  factor  loco  tutoris  to  serve 
the  pupil  heir  of  entail  to  his  father,  agreeably  to  the  decisions  (quoted  by  Kilkerran, 
p.  585. 
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to  put  in  short  minutes,  stating  therein  the  natnre  and  effect  of  precedents  in  similar 


caaea" 


The  pursuer  pleaded, — ^The  half-pay  of  an  officer  differs  from  other  alimentary  funds, 
as  it  cannot  be  assigned ;  Berwick  against  Beid,  Blackstone's  Reports,  vol.  i.  p.  627 ; 
Haily  against  Odium,  Cook,  p.  285 ;  Lidderdale,  Termly  Rep,  p.  248.  The  assignation 
of  such  pay  can  only,  therefore,  be  accomplished  by  an  indirect  manoBUvre,  exposing  the 
gianter  of  it  to  lose  the  portion  retained.  Although  a  minister's  stipend  or  professor's 
salary  may  be  arrrested;  Hall,  12th  February  1736,  Oik,  Home;  Laidlaw,  9th  June 
ISOl,  the  salaries  of  Judges  and  other  public  officers  are  not  liable  to  be  attached; 
Spottiswode  v.  Pension,  Stair,  lib.  iii.  tit.  1,  sect.  37,  lib.  iL  tit  6,  sect  18 ;  M'skine,  lib. 
iiL  tit  6,  sect  7. 

It  has  been  decided  that  an  officer  was  not  bound  to  assign  his  half-pay  in  a  process 
ofeessio;  Grierson  against  Campbell,  5th  March  1768;  Bell's  Bankrupt  Law,  3d  ed. 
ToL  i.  p.  27. 

The  Creditors  anstpered. — The  creditors  are  not  insisting  for  an  assignation  to  the 
whole  of  the  pursuer's  pay,  but  to  such  portion  of  it  as  shall  be  deemed  reasonable. 
The  English  cases  quoted  differ  from  the  present,  inasmuch  as  the  assignments  there 
seem  to  ha^e  been  voluntary ;  and  if  they  had  turned  out  to  be  illegal,  the  creditors 
m^ht  have  had  recourse  to  other  measures,  while  [505}  the  process  of  cessio  affords  the 
parsuer  an  easy  remedy  of  getting  quit  of  all  his  debts.  The  pursuer,  as  belonging  to 
&e  veteran  battalion,  is  not  liable  to  be  called  into  service,  and  all  the  officers  are  in 
&ct  on  full  pay ;  and^  therefore,  the  pay  may  be  considered  as  a  salary  or  pension,  in 
which  case  a  cessto  will  not  be  granted,  unless  the  debtor  allows  all  that  is  over  a  proper 
aliment  to  go  to  his  creditors ;  BdVe  Bankrupt  Law,  3d  ed.  vol.  i.  p.  28.  This  doctrine 
has  been  established  in  several  cases ;  Kellum  against  His  Creditors,  1st  March  1817 ;  ^ 
Malone  against  His  Creditors,  8th  July  1818.^ 

The  Court  "  Found  that,  on  the  pursuer's  finding  caution  to  the  satisfaction  of  the 
enditors,  for  payment  of  the  sum  of  L.50  sterling  yearly  out  of  his  half-pay,  so  long  as 
his  debts  are  unpaid,  he  is  entitled  to  the  benefit  of  this  process  of  cessto  honorum ; 
ordain  him  to  give  in  a  disposition  omnium  honorum,  with  the  exception  of  his  half-pay 
as  an  officer." 

A  petition  was  given  in,  not  objecting  to  the  surrendering  the  L.50,  but  as  to  the 
mode  of  securing  it  to  the  creditors ;  but  this  was  afterwards  settled  by  agreement 
hetween  the  partie&^ 


^  Not  reported. 

'  The  Court  pronounced  a  similar  judgment  in  the  process  of  eessio,  at  the  instance 
of  Mrs.  Janet  Hyndman,  or  Cunningham,  the  widow  of  a  naval  officer,  and  as  such 
entitled  to  an  annuity  ixom  Government  of  about  L.40  sterling,  by  granting  her  the 
benefit  of  the  cessio,  on  condition  of  her  assigning  L.25  annually,  of  her  annuity,  till  her 
dehts  were  paid.     4tih  July  1818. 

Act  Jameson,     Alt.  Gordon, 

The  Court  granted  the  benefit  of  the  process  of  eessio  boTuyrum  to  Robert  Scott, 
minister  of  the  parish  of  Glenbucket,  upon  his  assigning  one-half  of  his  stipend  to  his 
erediton.  His  stipend  amounted  to  L.150  yearly,  as  augmented  by  the  Government 
aDowance,  and  his  wife  was  besides  entitled  to  the  liferent  of  L.800  sterling,  from 
which  theytis  mariti  was  excluded.     25th  January  1817. 

Act  Jeffrey,  H.  Lumsden,    Alt  Clerk,  Gordon, 

[Aflkmed,  1  Sh,  App.  363;  4  S.R.R  (H.L.)  113;  cf.  A,  B,  v.  Sloan,  3  S.  195;  Simpson 

Y,  Jack,  16  R  137, 
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No.  163.       F.C.  N.S.  V.  509.     15  May  1818.    2nd  Div.— Lord  KtmiUy. 

Ede  and  Bond,  Pursuers. — Clerk  et  J,  &  Stewart. 

FiNDLAY,  Duff,  and  Company,  Defenders. — Craristoun  et  Buchanom. 

Factor — Mandate. — The  owner  of  goods  having  sent  them  to  a  merchant^  and  vested 
him  with  the  ostensihle  ownership,  in  order  that  he  might  sell  them,  and  the 
merchant  having  delivered  them  to  a  hroker,  in  order  that  he  might  effect  sales,  and 
the  hroker  having  bona  fide  made  advances  to  the  merchant  upon  the  credit  of  them ; 
found  the  hroker  entitled  to  retention  against  the  true  owner,  as  far  as  necessary  to 
cover  his  advances  to  the  merchant 

A  cargo  of  sugar  had  been  shipped  at  Jamaica  for  Glasgow,  on  account  of  the 
pursuers,  who  were  merchants  in  London.  The  pursuers  indorsed  the  hill  of  lading 
generally  to  Garden  and  Sons,  merchants  in  Glasgow,  that  they  might  sell  the  sugar. 
Garden  and  Sons  lodged  it  in  a  bonded  warehouse  in  their  own  name;  and,  being 
general  merchants,  they  employed  the  defenders,  as  brokers,  to  sell  it,  and  granted 
orders  of  delivery  upon  the  keeper  of  the  warehouse,  by  which  the  defenders  obtained 
possession.  The  defenders  (as  alleged)  made  certain  advances  to  Grarden  and  Sons  on 
the  faith  of  the  sugar.  Garden  and  Sons  soon  afterwards  became  bankrupt ;  and  the 
pursuers  demanded  their  sugar,  or  its  value,  if  sold,  from  the  defenders,  who  resisted 
the  demand,  en  the  ground  that  they  were  entitled  to  retention,  so  far  as  necessary  to 
cover  the  advances  made  by  them  to  Garden  and  Sons  on  the  credit  of  the  sugar. 

[510]  The  pursuers  having  brought  an  action  for  recovery  of  the  sugar,  or  repetition 
of  the  price,  the  Lord  Ordinary  "  found  that  the  defenders  were  entitled  to  retain  and 
apply  the  proceeds  of  the  sugars  to  account  of  all  advances  made,  or  obligations  come 
under  by  them,  on  the  credit  of  those  sugars." 

Pleaded  ioi  the  pursuers  in  a  reclaiming  petition. — By  the  law  of  Scotland,  a  factor 
or  mandatary  appointed  solely  for  the  purpose  of  selling  the  goods  of  his  constitutent^ 
cannot  effectually  pledge  them  in  security  of  advances  made  to  himself.  Erskine,  iii.  3, 
35,  Bankton,  i.  18,  13. 

By  the  law  of  England  also,  the  ssme  rule  is  established.  Ahbofs  Law  of  Shipping, 
Edit.  1812,  p.  400.  Martini  v.  Coles  and  Others,  5th  February  1813,  Matde  and 
Seltoyn's  Keports,  vol.  i.  p.  140. 

The  defenders  plead,  that  they  trusted  to  the  apparent  ownership  of  Garden  and 
Sons,  founded  upon  their  possession.  But  such  a  presumption  must  give  way  to  the 
fact,  that  they  were  only  mandataries,  and  that  the  goods  truly  belonged  to  the 
pursuers.     Stair^  ii.  1,  42 ;  iv.  21,  5;  i.  7,  4.     Bankton,  ii.  1,  34.     Erskine^  iii.  1,  10. 

Answered. — The  defenders  dealt  with  Garden  and  Sons  bona  fide,  believing  them  to 
be  the  true  owners  of  the  sugar.  If  they  were  truly  only  mandataries,  this  cannot  avail 
the  pursuers  in  questions  with  third  parties,  as  they  put  Garden  and  Sons  completely 
into  the  apparent  ownership;  although  it  may  give  them  a  personal  claim  against 
Garden  and  Sons. 

It  is  the  established  doctrine  of  the  law  of  Scotland,  that  a  limitation  or  recall  of  an 
existing  mandate,  or  the  existence  of  a  mandate  which  constitutes  an  apparent  owner 
only  factor,  or  any  claim  of  ownership  over  a  subject  which,  by  the  consent  of  such 
owner,  is  ostensibly  the  property  of  another,  cannot  affect  the  public  in  so  far  as  they 
are  not  duly  notified.  Pollock  against  Paterson,  10th  December  1811.  Bdl's  Com- 
mentaries, second  edition,  book  iii.  part  2,  chap.  1,  s.  2,  p.  496.  Bell,  third  edition,  b. 
ii.  p.  2,  c.  1,  s.  3,  vol.  1,  p.  153.  Mitchell  against  Burnett  and  Mouat,  11th  December 
1746,  Kilk.  Foreign,  No.  3.  Baxter  against  Bell  and  Maxwell,  17th  December  1800. 
Hitchiner  and  Company  against  Stewart  and  Ninian,  18th  December  1803.  Bedfearn 
against  Somervail,  22d  November  1805,  as  reversed  in  the  House  of  Lords,  1st  Jane 
1813,  Dow'e  Reports,  vol.  i.  p.  50.  The  identical  point  now  before  the  Court,  has 
recently  been  decided  by  the  first  Division  in  favour  of  the  argument  of  the  defenders ; 
Colquhoun  against  Findlay,  Duff,  and  Company,  15th  November  1816. 

It  seems  indeed  to  be  the  law  of  England,  that  a  factor,  in  such  a  case  as  the 
present^  cannot  consign  goods  for  an  advance  made  to  himself.  But  the  recent 
decisions  seem  to  have  been  pronounced  on  account  of  the  weight  of  precedents,  and 
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the  Judges  who  pronounced  them  signified  their  opinion  that  the  point  had  been  fixed 
iuex- [611] -pedientJy  and  erroneously;  and  the  law  of  England  has  no  binding 
authority  in  this  country. 

Observed  on  the  Bench. — The  pursuers  having  put  Garden  and  Sons  into  the 
ostensible  ownership  of  the  goods,  all  third  parties  were  in  safety  to  deal  bona  fide  with 
them  as  the  true  owners.  A  mandant  is  bound  to  third  parties  by  the  character  of 
ownership,  or  any  other  character  which  he  may  choose  to  give  to  the  mandatary,  and 
upon  which  third  parties  bona  fide  contract,  whatever  latent  claim  for  accounting  or 
otherwise  he  may  have  against  the  mandatary. 

The  Court,  concurring  in  these  observations,  unanimously  adhered  to  the  interlocutor 
of  the  Lord  Ordinary. 
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Thomas  Cranston,  Pursuer. — T.  Thomson,  Ja.  Walker. 

Abchibald  Gibson,  Defender. — Clerk,  J.  A.  Mv/rray. 

Member  of  Parliament — Betour, — Found,  1st,  That  the  old  extent  of  church-lands 
affords  a  freehold  qualification. 

2d,  That  the  retour  of  a  sub-vassal  is  sufficient  evidence  of  the  old  extent. 

3d,  That  the  provision  in  Act  1681,  c    21,  relative  to  the  old  extent   being 

distinct  from  feu-duties,  applies  only  to  feu-duties  payable  to  the  Crown. 

• 

The  respondent,  Mr.  Gibson,  claimed  to  be  enrolled  as  a  freeholder  in  the  county  of 
Edinburgh,  upon  certain  lands  called  Easter  Briggs,  which  he  stated  to  be  a  fifty 
shilling  land  of  old  extent ;  and  in  proof  of  the  old  extent,  he  produced  a  retour  in 
&vour  of  Sir  Alexander  Inglis,  dated  17th  February  1654. 

Easter  Briggs  constituted  a  portion  of  the  barony  of  Liston,  and  this  barony 
constituted  a  part  of  the  ecclesiastical  lordship  of  [612]  Torphichen.  In  1563,  the  last 
preceptor  of  the  order  of  St.  John  of  Jerusalem  in  Scotland,  resigned  the  property  of 
that  order  into  the  hands  of  the  Crown,  and  obtained  a  charter  of  the  lands  so  resigned, 
conferring  them  upon  him  and  his  heirs  in  feu-farm,  for  the  payment  of  the  annual  feu- 
duty  of  500  merks,  and  erecting  them  into  the  temporal  lordship  of  Torphichen. 

By  a  retour  in  1618,  the  old  extent,  the  new  extent,  and  the  crown  feu-duty  of  the 
barony  of  Liston,  are  each  100  merks. 

In  1631,  Lord  Torphichen  resigned  the  superiority  of  various  parcels  of  land  in  the 
barony  of  Liston,  among  which  were  the  lands  of  Easter  Briggs,  in  favour  of  James 
Inghs,  of  which  he  or  his  father  Alexander  IngUs  of  Rottenraw  had  previously  acquired 
iihe  property  from  various  authors,  the  sub-vassals  of  the  Lords  Torphichen,  to  be  held 
in  feu-&rm  immediately  of  the  Crown  for  an  annual  feu-duty  of  20  merks ;  and  these 
lands  constituted  the  barony  of  Ingliston. 

In  1640,  James  IngHs  having  died,  his  son  Sir  Alexander  Inglis  of  IngUston  was 
retoured  as  his  heir  in  the  superiority  of  these  lands  (with  the  exception  of  a  certain 
portion  which  he  had  alienated) ;  and  the  feu-duty  to  the  Crown,  the  old  extent  and 
new  extent  are  declared  to  be  L.  10,  6s.  8d. 

On  17th  February  1654,  the  property  of  at  least  the  greater  part  of  the  lands 
having  remained  in  Juereditate  jacente  of  Alexander  Inglis,  Sir  Alexander  Inglis,  his 
gmndson,  was  retoured  as  heir  in  special  to  him  in  those  lands.  This  retour,  which 
iras  the  document  produced  by  the  respondent  in  evidence  of  the  old  extent  of  his 
freehold,  declared,  ''That  umquhile  Alex'.  Inglis  of  Eottenraw,  grandfather  to  Sir 
Alex^  Inglis  of  Ingliston,  Knight,  bearer  hereof,  died'  in  peace,  vest  and  seased  as  of 
fee,  in  all  and  haill  the  property  of  all  and  haill  seven  oxengate,  and  fourth  part  oxen- 
gate  of  land  of  the  lands  of  Rottenraws,  &c. ;  and  also  in  the  property  of  all  and  haill 
tiiat  part  and  portion  of  the  lands  of  Briggis,  commonly  called  the  Easter  Briggis,  with 
^^^'^la^  ^iggiiigSj  tofts,  crofts,  yeards,  with  pendicles  and  pertinents  thereof,  whilk 
pertained  to  umquhile  Robert  Hamilton  of  Briggis,  and  was  conquest  and  acquired  fra 
him  by  the  said  umquhile  Alex''.  Inglis,  &c. ;  and  that  the  said  seven  oxengates,  and 
fourth  part  oxengate  of  the  said  lands  of  Rottenraws,  are  now  worth  be  year  to  the 
P.O.  VOL.  U.  11 
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superiorB,  &c. ;  and  that  the  said  lands  of  Easter  Briggis  are  now  worth  be  year  fiftie 
shillings  Scottis  money,  and  was  worth  se  meikle  in  tyme  of  peace.  And  that  all  and 
sundry  the  foresaids  oxengates  of  lands  of  Bottenraws  r€^[^ecHve  above  written,  and 
lands  of  Easter  Briggis^  were  sometyme  holden  of  James  Sandilands  of  Calder,  Lord 
Torphichen,  in  feu-farm,  fee  and  heritage,  to  witt,  &c.  \  and  for  the  said  lands  of  Easter 
Briggta,  fiftie  shillings  Scottis,  at  the  saidis  twa  termis  in  the  year,  be  equal  portions,  in 
name  of  feu-farm,  with  service  in  courts,  used  and  wont ;  and  whiJk  lands,  and  everie 
ane  of  thame  particularly  above  written,  are  now  holden  of  the  said  Sir  Alexander 
Inglis  himself,  as  immediate  superior,  in  respect  of  dispositions  made  to  umquhill  James 
Inglis,  [613]  his  father,  and  his  ayres-male  and  successors,  of  the  superiority  of  the  said 
lands  be  umquhile  Lord  Torphichen,  sometyme  superior  thereof,  made  in 

the  King's  hands  for  the  time,  and  new  donation  thereof,"  &c. 

Upon  this  proof  of  old  extent,  the  freeholders  enrolled  the  respondent. 

Objected  in  a  petition  and  complaint. — The  retour  1654  contains  no  declaration  of 
old  extent,  but  merely  of  the  feu-duty  of  lands  held  in  feu-farm  of  a  subject  superior,  to 
which  the  names  of  old  and  of  new  extent  are  gratuitously  given,  and,  therefore,  could 
not  afford  legal  evidence  of  the  true  old  extent  in  any  circumstances.  Besides,  the 
extent  is  not  "distinct  from  the  feu-duties  in  feu  lands,"  as  required  by  Act  1681,  c.  21. 

Answered. — By  Acts  1681,  c.  21,  and  16  Greorge  II.  c.  11,  the  retours  of  special 
services  alSbrd  the  sole  and  appropriate  evidence  of  old  extent  mentioned  in  them,  not 
to  be  traversed  by  contrary  proof.  It  is  only  feu-duties  payable  to  the  King  that  are  to 
be  kept  distinct 

The  Court  dismissed  the  complaint. 

Upon  advising  a  reclaiming  petition  with  answers,  the  Court  appointed  a  hearing  in 
presence ;  after  which  they  ordered  memorials. 

Pleaded  for  the  eomplainer, — It  is  necessary  to  take  a  historical  review  of  the  law 
and  practice  of  Scotland,  on  three  different  points. 

I.  The  first  of  those  is  the  imposition  of  taxes  on  land. 

It  is  unnecessary  to  go  back  farther  than  the  accession  of  Robert  Bruce.  In  the 
course  of  the  twelfth  and  thirteenth  centuries,  various  taxes  of  this  nature  were  im- 
posed by  legislative  authority  as  aids  to  the  Crown,  and  many  similar  grants  had  been 
made  before  that  time.  There  must  have  been  some  general  valuation  or  extent  of  the 
particular  lands  liable  to  such  impositions,  according  to  which  they  were  levied ;  and 
there  are  very  early  indications  of  such  a  valuation,  in  the  denominations  ploughgate 
and  oxgate,  merk  land  and  pound  land. 

The  valuation  still  called  "  the  old  extent "  is  supposed  by  Lord  Kaimes  to  have  been 
framed  in  the  reign  of  Alexander  III.  but  on  grounds  perhaps  inconclusive.  Lord 
Hailes  (Annals  of  Scotland,  i.  184)  thinks  that  there  existed  a  more  ancient  valuation, 
even  then  called  "the  old  extent."  There  must  have  been  extents  coeval  with  the 
imposition  of  territorial  taxes,  long  before  the  reign  of  Alexander  III.  But  there  is  no 
indication  that,  at  this  early  period,  there  was  a  double  valuation,  contradistinguished 
as  old  and  [514]  new.  It  is  certain,  however,  that,  in  the  reign  of  Alexander  III.  and 
after  his  demise,  there  existed  records  of  an  extent  of  lands,  according  to  which 
territorial  aids  had  been  levied  by  the  Crown  ;  and  these  records  were  appealed  to  in 
subsequent  reigns  as  the  ground-work  of  territorial  impost. 

It  is  not  certainly  known  how  these  early  extents  were  framed ;  but  it  is  probable, 
from  the  customs  of  the  times,  that  they  were  framed  by  assizes  held  by  the  sheriffs,  or 
other  officers  of  the  Crown,  in  different  districts. 

But,  while  the  temporal  lands  were  assessed  in  the  counties,  and  the  assessment 
levied  by  the  local  of&cers  of  the  crown,  the  spirittidl  lands  were  assessed  according  to 
certain  extents  framed,  it  should  seem,  by  ecclesiastical  authority,  and  which  must  have 
been  coeval  with  the  payment  of  taxes  to  the  supreme  head  of  the  church.  The  com- 
mencement of  these  papal  exactions  has  not  been  ascertained.  But,  in  1275,  Pope 
Gregory  X.  sent  Bagimont  to  levy  from  the  Scottish  clergy  one-tenth  of  their  ecclesi- 
astical revenues  for  six  years ;  who,  in  consequence  of  the  improvement  in  the  value  of 
the  ecclesiastical  benefices,  framed  a  new  ecclesiastical  extent,  ever  since  called  Bagimon's 
roll,  which,  with  occasional  alterations,  continued  to  be  the  rule  not  only  of  papal  exac- 
tions, but  of  all  ecclesiastical  contributions  to  the  state,  down  to  the  establishment  of 
the  present  system  of  valued  rent  in  the  reign  of  Charles  II.     The  ecclesiastical  extents 
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did  not  consist  of  yalnations  of  particular  lands,  but  of  a  total  value  for  each  benefice, 
whether  land  or  teinds. 

Probably  the  old  extents  of  the  temporal  lands  had,  before  the  conclusion  of  the 
reign  of  Alexander  lU.  become,  in  a  state  of  peace  and  prosperity,  an  inadequate 
letum  of  the  absolute  value  of  lands ;  but  as  the  tax  imposed  was  ordinarily  a  certain 
sum,  it  was  sufficient  that  they  shewed  the  reUUive  value.  In  the  period  of  war  and 
devastation,  however,  which  followed,  the  old  extent,  it  would  appear,  became,  on  an 
average,  an  excessive  measure  of  the  absolute  value  of  lands,  and  doubtless  became 
very  unfit  as  a  standard  of  relative  value,  as  some  parts  of  the  country  had  suffered 
much  more  than  others. 

Accordingly,  in  1326,  on  the  occasion  of  a  grant  to  Robert  Bruce  (Kaime^a 
Historical  Law  Tracts,  App.  No.  4 ;  WigM,  App.  No.  1),  a  deduction  was  allowed  in 
the  case  of  those  temporal  lands,  where  tiie  old  extent  had  ceased  to  be  a  fair  measure 
of  actual  or  relative  value.  A  similar  deduction  was  made  in  the  case  of  spiritual 
knda 

The  wars  during  the  reign  of  David  11.  were  uncommonly  destructive  to  property ; 
and|  in  order  to  raise  the  sum  necessary  for  his  ransom,  measures  were  taken  in  1357, 
and  more  fully  in  1366,  for  framing  a  true  extent  of  the  present  value  of  lands, 
spiritual  and  temporal  The  old  extent  of  the  temporal  lands  exceeded  £50,000 ;  the 
new  extent  scarcely  amounted  to  J&25,000.  The  ancient  value  of  the  spiritual  lands 
amounted  to  £16,000 ;  the  value,  as  now  ascertained,  scarcely  exceeded  L,  10,000.  These 
eon-  [516]  -stituted  the  old  extent  and  the  new  extent,  as  contradistinguished  from  each 
other  in  the  reign  of  David  II.  It  seems  probable  that  the  extents  of  the  church  property 
were  less  severe  than  those  of  laic  property,  as  a  higher  rate  of  assessment  was  imposed ; 
the  sums  imposed  on  the  barons,  the  clergy,  and  the  burghs,  appearing  to  have  been  at 
that  time  as  ten,  six,  and  four. 

In  1424  (26th  May),  a  sum  was  raised  for  paying  to  England  "  the  costage  "  of  James 
L  which  was  levied  by  a  mode  of  assessment  detailed  in  the  Act  of  Parliament^  in 
which  it  is  remarkable  that  there  is  no  allusion  to  any  former  valuation  of  lands.  It 
aeems  very  doubtful  whether  this  new  valuation  was  used  as  a  rule  of  payment  for  any 
other  cases  than  that  for  which  it  was  immediately  intended ;  and  it  is  a  vague  and 
nnanthoriaed  conjecture  to  suppose,  with  Lord  Kaimes,  that  the  new  extent  in  retours 
Babsequent  to  1424  must  have  been  derived  from  the  valuation  made  on  this  occasion. 

In  1467  (12th  January),  a  small  grant  was  made  in  equal  portions  by  the  barons, 
the  clei^y,  and  the  burgesses,  which  was  levied  upon  the  temporal  lands  by  a  new 
inqaisition  of  the  present  rents. 

In  several  later  cases  in  which  grants  were  made,  down  to  the  reign  of  Queen  Mary, 
it  appears  that  the  assessments  were  levied  from  temporal  lands  by  a  series  of  new 
extents  according  to  present  value,  e.g.  in  1481,  1488,  1535. 

During  the  minority  of  Mary,  such  assessments,  which  were  heavy  and  numerous, 
wete  levied  according  to  an  old  extent^  e,g,  1544,  1545,  1547.  And  an  old  extent  was 
also  reverted  to  in  other  matters,  e.g.  for  raising  men  for  the  defence  of  the  country, 
1547,  July  1.  The  reason  of  reverting  to  an  old  extent  does  not  appear ;  nor  does  it 
appear  whether  it  was  the  extent  of  Alexander  III.  or  of  David  II.  or  an  extent  of  a 
later  date ;  but  it  related  solely  to  the  temporal  lands. 

An  attempt  was  made  in  1548  to  foime  a  new  extent  of  all  the  lands  in  the 
^gdom,  both  temporal  and  spiritual  {Wight,  App.  30,  p.  462),  but  it  appears  to  have 
miBcanied. 

A  similar  measure  was  attempted  in  1552,  on  a  plan  less  complete,  and  as  a 
temporary  expedient. 

In  1554,  the  rolls  of  old  extent  were  more  accurately  adjusted  in  some  counties. 

Several  taxes  were  imposed  upon  land  in  the  subsequent  years  of  Queen  Mary's 
reign ;  but  of  the  mode  of  levying  them  littie  is  known.  The  proportions  falling  on 
the  clergy,  the  barons,  and  the  burghs,  seem  to  be  now  steadily  three,  two,  and  one. 

In  the  reign  of  James  YI.  L. 40,000  were  granted  in  1580,  one-half  upon  the  church 
benefices,  to  be  levied  from  the  bishops,  abbots,  and  other  beneficed  persons,  reserving  to 
them  their  relief  against  their  vassals,  &c. ;  one-third  upon  the  barons,  to  be  levied 
hj  the  sheriffs  (with  a  provision,  apparently  for  the  first  time,  that  an  equable  share  of 
this  should  be  laid  on  the  King's  property  held  in  feu-farm,  but  which  does  not  appear 
to  have  been  enforced),  and  [616]  one-sixth  upon  the  burghs,  to  be  levied  from  the 
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inhabitants  by  a  stent  (Act  ParL  toI.  iii.  p.  189).     So  that  only  one-third  of  this  was 
levied  by  the  old  extent,  properly  so  called. 

L.20,000  were  granted  in  1584,  and  L.15,000  in  1586,  to  be  levied  as  the  former 
(Act  ParL  voL  iii.  p.  328,  424). 

In  1587,  the  share  of  the  burghs  was  fixed  at  one-sixth,  and  an  alteration  of  the  tax 
on  the  clergy  was  declared  to  be  necessary  on  acconnt  of  the  late  annexation  of  chnrch 
lands  to  the  crown  (Act  Pari,  iii  498).  And  a  commission  was  granted  for  adjusting 
the  taxation  of  the  three  estates  (Act  Pari.  iii.  517).  But  nothing  effectual  seems  to 
have  been  done  by  those  commissioners  towards  removing  the  difficulties  complained  of. 

One  of  the  most  considerable  of  those  difficulties  was  the  attempts  of  the  grantees  of 
ecclesiastical  property  to  have  their  lands  taxed  along  with  the  barons,  and  thus  throw 
a  heavier  burden  on  the  clergy,  upon  whom  a  half  of  the  tax  fell.  But  such  attempts 
do  not  appear  ever  to  have  been  effectual ;  and  the  established  proportions  of  three,  two, 
and  one,  continued  without  any  sensible  variation,  e,g,  in  1593  (Act  Pari.  iv.  50).  In 
1588,  an  ordinance  was  made,  containing  provision  for  the  mode  of  levying  the  assess- 
ment upon  kirk  lands,  where  prelacies  had  been  suppressed,  and  the  subjects  of  the 
benefice  transferred  to  laymen ;  but  leaving  the  system  of  taxation,  as  affecting  ecclesi- 
astical and  temporal  property,  substantially  the  same  as  before. 

Another  subject  of  difficulty  was  the  annexed  property  of  the  Crown  held  in  feu- 
farm,  which  was,  by  several  statutes,  made  liable  for  a  share  of  the  tax  imposed  upon 
temporal  lands,  but  from  which  many  at  least,  if  not  the  whole  of  the  vassals,  contrived 
for  a  considerable  time  to  obtain  exemptions,  on  the  ground  chiefly  of  the  great  rente 
and  other  duties  payable  by  them  to  the  Grown.  The  chief  difficulty  connected  with 
these  lands  was,  that  there  was  no  extent  of  them.  While  they  were  in  the  hands  of 
the  Crown,  they  of  course  were  not  assessed,  and,  therefore,  it  was  not  necessary  to 
extend  them.  When  they  were  let  by  the  Crown  upon,  short  aud  precarious  leases,  it 
was  still  unnecessary  to  extend  them.  When  it  first  became  customary  to  make  grants 
of  them  in  feu-farm,  the  feu-duty  being  equal  to  the  real  rent,  and  sometimes  exceeding 
it,  it  was  still  unnecessary  to  extend  them.  But  when,  in  the  progress  of  improvement, 
the  real  value  came  greatly  to  exceed  the  fixed  feu-duty,  and  the  propriety  of  taxing 
them  arose,  provision  was  made  in  1594  (c.  46),  for  retouring  them  to  merk  or  pound 
lands,  that  they  might  be  charged  accordingly.  This  provision  did  not  relate  to  holders 
of. church  lands,  though  held  feu  of  the  Grown,  as  they  were  liable  to  assessment  ac- 
cording to  Bagimont's  roll,  nor  to  holders  of  temporal  lands  held  of  the  Grown  in  ward 
or  blench,  and  feued  by  the  freeholders  to  their  sub-vassals ;  but  only  to  land-holders 
who  held  temporal  lands  in  feu-farm,  and  who  either  were  the  immediate  tenants  of  the 
Grown,  where  the  lands  were  annexed^  or  who,  for  the  time  at  least,  had  [517]  no  inter- 
mediate superior  between  the  Grown  and  them,  where  the  lands  were  not  annexed. 

In  1597  (c.  48),  200,000  merks  were  granted  to  the  King,  by  a  mode  of  assessment 
followed  in  all  subsequent  cases.  A  half  of  the  tax  was  laid  on  the  spiritual  estate,  a 
third  on  the  barons  and  freeholders  (not  including  the  feu-farm  vassals  of  the  Crown), 
and  a  sixth  on  the  burghs.  The  assessment  on  spiritual  lands,  forming  subsisting 
ecclesiastical  benefices,  was  to  be  levied  from  the  prelates,  who  were  to  be  relieved  by 
their  vassals,  &c.  according  to  their  "  free  rent " :  That  upon  prelacies  erected  into 
temporal  lordships,  as  Torphichen,  to  be  levied  from  the  lord  of  erection  to  the  same 
amount  as  if  they  had  not  been  erected :  That  upon  dissolved  benefices  to  be  levied  from 
the  possessors,  who  were  to  have  relief  as  the  prelates :  That  upon  vacant  benefices  to 
be  levied  by  the  collector  from  the  vassals,  &c.  as  prescribed  to  be  done  by  prelates. 
GThe  assessment  upon  the  barons  and  freeholders  was  to  be  levied  by  the  sheriffs  uplifting 
40s.  of  each  pound  land  of  old  extent,  reserving  their  relief  against  their  vassals,  &c. 
according  to  old  extent.  The  annexed  property  of  the  Grown  granted  in  feu-farm,  was 
directed  to  be  extended  by  the  King's  Stewarts  and  bailies  in  proportion  to  adjacent 
lands,  having  regard  to  the  free  rent  which  the  feuars  had,  besides  their  duties  to  the 
King,  and  40s.  to  be  levied  from  each  pound  to  which  such  lands  were  extended ;  and 
the  sums  so  levied  were  not  to  be  accounted  in  part  of  the  200,000  merks.  A  separate 
Act  (not  on  record)  was  passed  in  this  Parliament  for  retouring  of  lands  not  retoiired, 
which  provides,  that  the  extent  of  such  lands  should  be  fixed  according  to  their  free 
rent,  by  deducting  the  feu-duties  payable  to  the  Grown  from  their  gross  rent  Various 
retours  of  proportional  or  factitious  extent  of  the  annexed  property  granted  in  feu-farm, 
appear  to  have  been  framed  in  pursuance  of  this  provision  of  the  statute  j  and  a  few  of 
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them  are  still  pieserved  among  the  records  in  Chancery.  The  tax  roll  of  1597  clearly 
proves  the  distrihution  and  assessment  of  the  tax  to  have  been  made  in  the  maimer  now 
described. 

From  1597  to  1643  (when  the  valued  rent  was  introduced),  various  taxes  were 
granted  by  parliament,  in  the  distribution,  assessment,  and  collection  of  all  of  which 
the  same  principles  and  rules  were  followed  without  any  material  variation,  except  that 
occasionally  the  King's  tenants  in  feu-farm  were  assessed  along  with  the  barons  for  one 
third  of  the  tax,  instead  of  being  assessed  separately  as  in  1597. 

XL  The  second  point  necessary  to  be  noticed  is  the  ascertainment  of  feudal  casualties 
due  by  vassals  to  their  superiors,  by  the  verdict  of  an  assize,  under  the  brieve  of  sue* 
cession. 

Nothing  is  known  certainly  on  this  subject  till  the  fourteenth  century,  although 
proceedings  of  this  kind  must  have  been  known  long  before,  as  the  feudal  system  could 
not  long  buftve  subsisted  before  they  were  found  necessary.  It  appears  that  the  forms 
and  phraseology  of  those  brieves,  as  well  as  many  other  parts  of  the  [618]  system,  were 
common  to  this  country  and  to  England.  The  brieve  of  inquest  or  succession,  which  is 
DOW  employed  solely  for  establishing  the  right  of  the  heir,  must  have  been  originally 
intended  more  immediately  for  ascertaining  the  rights  of  the  superior  over  the  estate  of 
his  deceased  vassal,  particularly  for  ascertaining  the  annual  value  of  the  estate,  especially 
if  the  superior  were  the  King,  to  controul  the  public  officers  in  accounting  for  the  tents 
during  the  minority  of  the  heir,  for  ascertaining  their  value  if  they  were  to  be  given  to 
a  donatory,  or  for  determining  future  claims  against  the  heir,  if  his  entry  should  be 
postponed  beyond  majority. 

It  may  fairly  be  presumed,  that  the  true  present  value  was  originally  intended;  so 
that  a  depreciation  of  value  by  general  or  local  accidents  would  be  taken  into  account 
Sach  fluctuations  of  value  must  have  been  very  frequent  in  this  country  in  ancient 
times,  from  the  frequency  and  devastating  character  both  of  private  and  of  public  war. 
There  were  evident  reasons  why,  in  such  cases,  the  superior  should  desire  a  return,  not 
of  the  present  value  only,  but  of  the  full  value  of  the  lands  in  their  natural  state  of 
peaceful  and  undisturbed  possession. 

The  first  scanty  light  upon  the  subject  is  in  February  1303-4,  when,  in  answer  to  a 
brieve  issued  by  Edward  I.  a  retour  of  the  lands  of  Biccardeston  (in  the  county  of 
Edinburgh),  in  favour  of  the  son  of  the  deceased  vassal,  declares,  "  valuit  tempore  pads 
in  omnibus  exitubus  per  annum  x  librae,  et  nunc  valet  xx  solidos."  [This  document, 
and  the  three  others  afterwards  mentioned,  are  preserved  in  the  chapter  house  of 
Westminster  Abbey,  among  some  other  records  relative  to  Scotland.]  In  May  1305, 
two  brieves  were  issued  by  Edward  I.  relative  to  Brade  (in  the  county  of  Edinburgh), 
by  one  of  which,  the  chamberlane  is  directed  to  inquire  by  an  assize,  *'ce  que  meismes 
les  terres  et  tenementz  valent  per  an  en  toutes  issues ; "  by  the  other,  in  reference  to  an 
application  for  the  custody  of  the  lands  during  the  heir's  minority,  the  chamberlane  is 
directed  to  inquire  by  an  assize,  '*  quantum  custodia  ilia  valet  per  annum  in  omnibus 
ezitibus  jkE^a  verum  valorem,**  In  an  inquisition,  which  appears  to  have  been  retoured 
to  both  brieves  at  once,  '*  super  extentum  baronie  de  Brade,  que  est  in  warda  Domini 
Begia,'*  the  return  of  the  inquest  as  to  the  extent  is  in  the  following  terms :  "  Item 
dicnnt  quod  dicte  terre  tbmfobb  faoib  quando  faerunt  edificate  et  cuUe  per  totum,  cum 
molendino  et  omnibus  aliis  commoditatibus  valebant  xl  marcas,  sed  nuno  propter  dee- 
trudionem  guerre,  due  partes  de  Brade  et  de  Groutehill,  de  quibus  dictus  Henricus  obiit 
vestitos,  et  seisitus,  valent  hoc  anno  vin  marcas  quia  in  nullo  ediflcantur  ;  Item  dicunt 
qnod  secundo  anno,  si  molendinum  sit  constructum,  et  terra  edificata  et  de  hominibuB 
habitata,  valebit  xii  marcas ;  et  tertio  anno  xiiii  marcas ;  et  quarto  anno  xvi  marcas ;  et 
qninto  et  sexto  anno,  quolibet  anno  valebit  xviii  marcas,"  &c 

These  documents  are  more  than  half  a  century  prior  to  any  other  inquisition  now 
known  .to  be  extant,  in  which  a  double  return  of  a  present  and  of  a  former  value  is  to 
be  found ;  and  they  [519]  are  more  than  20  years  prior  to  the  contribution  granted  to 
Robert  Bruce  in  1326,  which  has  usually  been  supposed  to  have  first  given  occasion  to 
an  old  and  a  new  extent.  It  is  much  more  probable  that  this  was  a  procedure  familiar 
to  a  Scottish  inquest,  than  that  it  was  then  borrowed  from  or  imposed  upon  us  by  the 
English  rulers  of  the  day.  It  is  not  known  whether  any  similar  practice  of  double 
return  prevailed  in  England;  and  it  is  observable,  that  the  brieves  only  call  for  a  return 
oi  one  value,  the  verua  valor,  whereas,  in  the  retour,  a  double  value  is  given  apparently 
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as  a  matter  of  course,  and  in  a  tecknical  phraseology,  which  precludes  the  supposition  of 
novelty. 

Against  this  hypothesis,  the  subsequent  silence  of  record  affords  no  presumption;  for, 
with  the  exception  of  a  retour  of  one  parcel  of  church  lands,  there  has  not  hitherto  been 
produced  a  single  instance  prior  to  1359.  There  must  have  been  many  retours  of 
services  in  the  previous  part  of  the  fourteenth  century ;  and  it  cannot  be  doubted,  that 
Boberc  Bruce  would  be  as  ready  to  give  proper  abatements  to  his  ward  and  blench 
vassals,  as  Edward  I.  which  must  have  been  ascertained  by  an  assize  under  the  brieve  of 
succession. 

There  have  been  various  conjectures  on  the  import  of  the  phrase  "  tempore  p<xcis." 
That  of  Lord  Kaimes  (Law  Tracts,  No.  14),  which  has  of  late  been  most  relied  on,  viz. 
that  it  refers  specifically  to  the  reign  of  Alexander  III.  is  connected  with  his  theory  of 
the  formation  of  the  old  extent  in  that  reign,  and  the  introduction  of  a  new  extent  in 
1326,  and  of  the  values  or  extents  mentioned  in  special  retours,  being  merely  portions  of 
the  general  extents  of  the  kingdom.  It  must  be  evident,  from  the  preceding  observa- 
tions, that  this  theory  is  erroneous  in  its  date,  in  the  occasion  assigned  for  the  introduc- 
tion of  the  phrase,  and  in  its  supposed  reference  to  two  specific  general  extents  of  the 
kingdom.  And  the  chief  defect  of  the  theory  in  other  respects  has  arisen  from  supposing 
that  the  phrase  is  entirely  peculiar  to  the  practice  of  Scotland,  and  unique  in  its  applica- 
tion ;  whereas  it  is  a  technical  phrase  well  known  in  the  law  of  England,  and  of  an 
application  closely  analogous  to  that  which  is  here  in  question. 

Among  other  applications  of  the  phrase,  one  of  the  most  remarkable  is  to  be  found 
in  the  different  effects  given  to  possession,  or  actual  occupancy,  according  as  that  posses- 
sion was  attained  ''  tempore  pacts "  in  times  of  peace,  when  the  course  of  justice  was 
undisturbed,  and  the  rights  of  individuals  effectually  protected ;  or,  on  the  contrary,  in 
times  of  public  disturbance,  violence,  and  intestine  war,  when  the  operation  of  law  was 
in  some  degree  suspended.  Bracton,  lib.  iv.  cap.  1,  foL  239,  240.  Co.  Ldtt,  iiL  6, 
sect.  412. 

In  the  application  of  this  phrase  to  the  value  of  land,  it  probably  referred  at  first 
not  to  any  specific  valuation,  or  time,  but,  generally,  to  the  full  value  in  times  of  undis- 
turbed possession.  But  this  does  not  preclude  the  supposition  that,  in  the  course  of 
time,  it  may  have  acquired  a  definite  and  limited  acceptation.  It  might  be  natural  to 
have  recourse,  not  to  any  coigectural  estimation,  but  to  [620]  some  actual  valuation 
framed  at  a  previous  period  of  peaceable  possession;  and,  if  it  became  customary  to 
appeal  to  the  public  extent  of  lands  for  the  purposes  of  taxation,  the  value  of  any  parti- 
cular lands,  tempore  paciSy  might  by  easy  steps  come  to  denote  exclusively  their  valua- 
tion or  extent,  as  recorded  in  the  rolls  of  general  inquisitions  and  extents,  preserved  in 
the  royal  treasury. 

But,  however  probable  it  may  be,  it  is  only  matter  of  conjecture,  that,  in  the  ascer* 
tainment  of  the  feudal  casualties,  the  public  extents  were  usually  appealed  to.  The 
exaction  of  such  casualties  was  coeval  with  the  first  introduction  of  feudal  tenures ;  and 
for  the  purpose  of  adjusting  their  amount,  some  sort  of  valuation  or  extent  must  have 
been  required ;  and  it  can  scarcely  be  doubted  that  extents  of  particular  lands  for  the 
payment  of  casualties  must  have  been  called  for  and  regularly  framed,  at  periods  perhaps 
long  anterior  to  any  general  extent  for  the  assessment  of  taxes. 

From  the  great  and  universal  depression  of  the  profits  of  lands  in  the  reign  of  King 
David  II.  as  proved  by  the  proceedings  in  1366,  the  rights  of  superiors  must  have  been 
affected  by  it,  and  the  feudal  casualties  of  relief  and  non-entry  must  have  been 
calculated  upon  the  diminished  income  of  the  vassal.  It  may  be  presumed  not  only 
that  the  former  and  the  present  value  should  have  been  usually  declared  by  the  assize, 
but  that  it  should  have  led  to  a  corresponding  change  in  the  form  of  the  brieve,  requir- 
ing in  all  cases  a  double  return  to  be  made. 

If  the  fact  stated  by  Erskine  (b.  ii.  tit.  5,  sect.  32)  be  correct,  that,  in  some  retours 
since  1366,  the  new  extent  is  higher  than  the  old,  the  new  extent  in  these  retours  can- 
not be  the  new  extent  of  1366,  but  must  be  a  particular  valuation  made  at  the  date  of 
the  retour,  or  at  least  a  valuation  unconnected  with  the  general  inquisition  in  1366. 
But  the  fact  seems  not  free  from  doubt ;  and  it  is  certain  that,  in  some  other  retours 
prior  to  the  return  of  James  L  the  relation  of  the  old  and  the  new  extent  is  very 
different 

Thus,  in  the  chartulary  of  the  bishoprick  of  Aberdeen  (fol.  115,  120,  121)  there  are 
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preserved  a  few  retours  of  the  vassals  of  the  bishop  and  chapter,  about  the  end  of  the 
fourteenth  aad  beginning  of  the  fifteenth  century,  in  which  there  is  a  double  return  of 
value,  and  in  all  of  which  the  old  extent  exceeds  the  new,  except  in  one  instance,  where 
they  are  set  down  at  one  sum.  These  lands  were  held  of  the  church ;  and  are  therefore 
not  proper  examples  of  the  old  extent ;  but  they  illustrate  the  general  system  of  retour- 
ing  at  that  period.  It  is  observable  that,  in  successive  retours  of  the  same  lands,  the 
new  extent  is  increased,  so  that  it  could  not  have  been  derived  from  any  general  extent. 

It  is  remarked  by  Lord  Kaimes,  that,  after  the  return  of  James  I.  in  1424,  when  a 
new  extent  was  framed,  the  new  extent^  iu  several  retours,  becomes  considerably  higher 
than  the  old  extent.  And  he  explains  this  appearance,  by  supposing  that  these  higher 
valoations  in  retours  must  have  been  derived  from  the  recent  general  valuation  in  1424. 
Bat  this  is  connected  with  Lord  Kaimes's  erroneous  theory,  formerly  noticed,  that  the 
extents  of  particular  [621]  retours  are  only  portions  of  the  general  extents  of  the  kinp;- 
dom  for  the  purposes  of  taxation.  And  though  in  some  retours,  there  is  a  real  excess 
of  the  new  extent,  in  more  there  is  not ;  from  which  it  is  manifest  that,  at  least.  Lord 
Kaimes's  theory  admits  of  only  a  very  partial  application. 

There  may  probably  have  been  some  little  advance  in  the  real  value  of  land ;  but  of 
this  there  appears  little  evidence.  But  there  was  another  cause  in  constant  operation, 
which  will  alone  go  far  to  explain  the  phenomenon  noticed  by  Lord  Kaimes,  viz,  the  pro- 
gressive depreciation  of  the  money  of  the  kingdom.  LI  of  Alexander  IIL  is  equal  to 
LI,  58.  of  David  IL  and  to  LI,  17s.  6d.  of  James  I. ;  and  the  depreciation  of  the  coin 
went  on  rapidly  in  succeeding  reigns. 

It  is  not  to  be  doubted  that,  from  the  progress  of  improvement,  and  still  more  from 
the  gradual  depreciation  of  money,  the  extent  usually  adopted  in  retours  had  fallen  much 
below  the  actual  value.  And  it  is  directed  by  the  statute  1474,  c  10,  that  retours 
mention  the  "avail  of  the  aulde,"  and  the  'Wery  avail''  at  the  date  of  service.  The 
light  of  superiors  seems  to  have  been  usually  evaded,  but  no  uniform  mode  of  doing  so 
seems  to  have  been  followed.  This  statute  did  not  fall  into  desuetude  immediately, 
having  been  enforced  by  the  Court  in  several  cases,  e,g,  22  Octobns  1490,  Act 
Dom.  cone. ;  31  Januarii  1492,  Ibid. ;  25  Februarii  1492,  Ibid. ;  5  Feb.  1499,  Ibid. ; 
13  Feb.  1499,  Ibid, ;  10  Mar.  1504,  Ibid.  But  even  then  the  practice  of  returning  the 
trae  value  was  not  very  frequent,  and  was  extremely  irregular.  But,  in  the  course  of 
the  16th  century,  a  more  regular  system  was  gradually  introduced,  in  opposition  to  the 
Act  of  Parliament,  of  estimating  the  new  extent  as  proportionaUy  higher  than  the  old, 
Gometimes  by  adding  a  third  or  a  half,  more  commonly  by  taking  a  multiple  of  it ;  which 
attained  a  very  universal  observance,  and  even  received  the  sanction  of  the  Court.  Ult. 
Apr.  1500,  Act.  Dom.  concil. ;  21  Mar.  1541,  Skene  de  verb,  signif.  voce  Extent,  Act 
Dom.  cone. ;  28  July  1562,  Ibid. ;  Balfour's  Practics^  p.  430 ;  Craig  de  Feudie^  edit 
1732,  lib.  iL  d.  17,  sect  35 ;  Stair^  b.  iii.  tit.  5,  sect.  38.  It  seems  to  have  been  the 
practice  for  a  long  period  to  return  a  random  answer  as  to  the  old  extent,  as  being  a 
thing  of  no  consequence ;  but  when  the  new  extent  came  to  be  formed,  by  taking  a 
multiple  of  the  old  extent,  it  became  usual,  as  it  was  necessary,  to  be  more  accurate  in 
the  ascertainment  of  the  old  extent.  And  although  there  does  not  appear  to  have  been 
any  original  identity  between  the  old  extent  for  taxation  and  the  old  extent  in  retours 
of  ward  and  blench  lands,  yet,  in  re-adjusting  the  old  extent  rolls  of  those  lands,  those 
extents  came  to  be  regf^ed  as  one  and  the  same,  and  were  reciprocally  held  to  be 
eYidence  of  each  other. 

The  preceding  observations  relate  to  the  old  extent  of  ward  and  blench  lands,  which 
was  a  real  and  genuine  valuation.  In  lands  held  in  feu-farm,  whether  of  the  Crown,  the 
church,  or  subjects,  a  different  rule  was  introduced. 

The  granting  of  lands  in  feu-farm,  which  seems  to  have  been  [522]  previously  almost 
unknown,  was  authorized  and  encouraged  in  the  case  of  the  king's  annexed  property  of 
church  lands,  and  of  lands  held  by  subjects  from  the  Crown  in  ward  or  blench,  by  the 
Acts  1457,  c.  15,  and  1503,  c  36,  37.  In  the  transmission  of  feu-farm  property  from 
ancestors,  it  became  customary,  as  was  natural,  to  do  so  by  a  brieve  of  service,  such  as 
had  been  formerly  in  use,  in  the  case  of  ward  and  blench  lands,  for  returning  the  old 
and  the  new  extent  But  it  was  absurd,  as  such  lands  could  have  no  old  extent ;  and  it 
was  useless,  because  the  nunc  valent  or  new  extent  was  merely  the  feu-duty  payable  to 
the  superior.  Accordingly,  it  became  customary  to  return  the  old  extent,  the  new  extent, 
and  the  feu-duty  as  the  same. 
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The  old  extent  mentioned  in  those  retours  could  not  be  a  genuine  old  extent,  either 
for  taxes  or  for  feudal  casualties.  The  old  extent  for  taxes  was  confined  to  lands  held 
of  the  crown  in  ward  and  blench,  and  to  the  factitious  extent  introduced  for  feu-lands 
at  the  close  of  the  16th  century ;  other  lands  held  feu  not  being  primarily  liable  in 
taxation.  And  before  that  time  lands  held  feu  of  the  crown  must  all  have  been 
retoured,  and  have  had  an  old  extent  assigned  to  them.  And  if  the  retours  of  old 
extent  prior  to  that  time  had  been  objectionable,  merely  on  account  of  inaccuracy  or 
want  of  authority,  there  would  have  been  a  coincidence  between  the  retours  of  services 
and  the  general  tax  rolls.  But,  in  all  cases  where  the  old  and  the  new  extents  and  the 
feu-duties  are  the  same,  the  reverse  of  this  is  the  case.  Inq.  Spec.  Abb.  Perth,  38,  97, 
616,  708 ;  Inquisitiones  Valorum,  3,  4,  8 ;  Inq.  Spec.  Abb.  Fife  1397,  565 ;  Inq. 
Spec  Abb.  Edinburgh,  103,  211 ;  Inq.  Spec  Abb.  Perth,  243. 

The  preceding  account  of  the  rules  in  retouring  feu-lands  is  confirmed  by  the  earlier 
institutional  writers ;  Craig  de  Feudis,  edit.  1732,  lib.  ii.  d.  17.  s.  36 ;  Hop^s  Major 
Fractigues,  p.  163,  M.S.  Adv.  lib. ;  Hope's  Minor  PracHcks,  edit.  1734,  tit.  iv.  s.  13,  p. 
194  ;  Stair,  b.  iii.  t.  5,  s.  38,  edit.  1693  (where  the  words  "  only  regard  "  ought  to  be 
read  "no  regard" ) ;  Dallas's  Stiles,  p.  886 ;  JErskine's  PrindpleSy  b.  iii.  tit.  6,  s.  17. 

III.  The  third  point  necessary  to  be  noticed  is  the  establishment  of  political  quali- 
fications to  elect  or  to  be  elected  into  Parliament,  founded  on  the  possession  of  freehold 
property  of  a  certain  value  or  extent. 

It  is  well  known  that,  originally,  every  man  holding  his  lands  in  eapite  of  the  Kii^^, 
i.e.  every  freeholder  or  baron,  was  obliged  to  give  suit  and  presence  in  Parliament     In 
the  progress  of  time,  this  being  found  burdensome,  freeholders  of  lands  of  a  certain 
value  were  excused;  1457,  c  2;  1503,  c.  23.     And  at  last  by  1587,  c.  120,  all  free- 
holders except  Prelates  and  Lords  of  Parliament  were  excused,  on  their  sending  com- 
missioners,  in  the  election  of  whom  none  but  those  having  a  forty  shilling  land  were  to 
have  a  vote.     It  cannot  be  doubted  that  the  extent  alluded  to  must  have  been  the 
proper  old  extent  for  taxation  of  ward  lands  and  blench  [623]  lands  held  of  the  crown  ; 
and  that  the  qualification  included  only  those  two  kindjs  of  tenure  to  the  exclusion  of 
feu-farm  holdings,  as  the  latter  were  not  extended  for  taxation,  and  the  holders  of  them 
did  not  owe  suit  and  presence.     By  1661,  c.  35,  the  right  of  voting  was  extended  to 
heritors,  &c.  holding  of  the  King,  and  to  others  who  had  formerly  held  their  lands  of 
the  bishops  and  abbots,  and  then  held  of  the  King,  and  whose  yearly  rent  amounted  to 
ten  chalders  of  victual,  or  L.1000,  all  feu-duties  being  deducted.     This  extended  the 
qualification  to  vote,  though  under  a  different  requisite,  as  to  value,  to  persons  holding 
lands  of  the  King  in  feu-farm,  and  to  the  owners  of  ecclesiastical  property,  neither  of 
which  classes  of  persons  had  enjoyed  it  formerly.     The  taxation  by  valued  rent  intro- 
duced in  1643,  which  was  discarded  in  1661  (and,  therefore,  could  not  be  made  the 
standard  for  the  new  qualification  then  introduced),  was  soon  afterwards  resumed,  and 
led  the  way  to  another  change  of  the  qualification  for  electors.     By  1681,  c.  21,  the 
right  of  voting  13  limited  to  the  qualification  of  "  a  forty  shilling  land  of  old  extent 
holden  of  the  King  or  Prince,  distinct  from  the  feu-duties  in  feu-lands,"  or,  where  the 
old  extent  does  not  appear,  to  lands  liable  in  public  burdens  for  L.400  Scots  of  valued 
rent,  "  whether  kirk  lands  now  holden  of  the  King,  or  other  lands  holding  feu,  ward,  or 
blench,  of  his  Majesty,  as  King  or  Prince  of  Scotland,"  &c  thereby  extending  the 
benefit  of  the  new  qualification  of  L.400  of  valued  rent  to  kirk  lands,  which  could  have 
no  old  extent  either  original  or  factitious,  and  to  any  lands  of  which,  though  they 
properly  had  an  old  extent,  that  extent,  from  any  accident,  could  not  be  made  to  appear. 
The  qualification  of  forty  shillings  of  old  extent  is  merely  the  re-enactment  of  the 
former  qualification,  including  only  blench  and  ward-lands  and  perhaps  feu-lauds  held  of 
the  King,  which  had  acquired  a  factitious  old  extent  for  the  purpose  of  taxation.     The 
expression  "  distinct  from  the  feu-duties  in  feu-lands,"  cannot  mean,  as  contended  by 
the  respondent,  that  these  feu-duties  are  to  be  deducted  from  the  factitious  old  extent 
of  feu-lands,  as  that  deduction  was  already  made  in  ascertaining  the  factitious  old 
extent ;  but  it  must  mean  that  the  old  extent,  original  or  factitious,  used  for  the  pur- 
pose of  taxation  and  freehold  qualification,  is  to  be  distinct  from,  and  not  confounded 
with,  an  old  extent  altogether  different,  that  merely  nominal  sort  of  old  extent  which  is 
stated  in  the  retours  of  feu-lands,  which  is  only  a  repetition  of  the  feu-duties,  and  is 
properly  considered  in  the  Act  as  being  merely  '*  the  feu-duties." 

The  Act  16th  Geo.  II.  c  11,  only  restricts  the  proof  of  old  extent  to  retours,  and 
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^ose  prior  to  a  certain  date ;  but  it  leaves  upon  their  original  footing  all  retours  which, 
from  their  nature,  from  the  species  of  tenure  to  which  they  relate,  from  the  mode  and 
terms  in  which  the  extents  are  declared,  in  truth  afford  no  evidence  of  old  extent  at  all. 
The  decided  cases  on  the  points  under  discussion  may  now  be  noticed. 
[624]  The  first  of  those  points  relates  to  the  old  extents  contained  in  the  ordinary 
retours  of  feu-lands,  whether  held  of  the  Crown,  of  the  church,  or  of  other  superiors. 
And  on  that  point  the  decisions  are  in  harmony  with  the  preceding  doctrines.  Free- 
holders of  Dumfries-shire  against  Irvine  of  Wyseby,  1741,  noticed  by  Lord  Eilkerran 
in  Macara,  infra, — Hamilton  of  Wishaw,  19th  January  1745,  Elchies,  Member  of 
Parliament,  No.  26. — Freeholders  of  Lianarkshire  against  Cleland,  14th  June  1746, 
Fakonar;  Elchiea,  Member  of  Parliament,  No.  44. — Freeholders  of  Perthshire  against 
Macara,  24th  June  1747,  KUh.  p.  497. — Kier  against  Beidpath  and  Dickson,  10th 
November  1747 ;  Elchtes,  Member  of  Parliament,  No.  49. 

The  second  of  those  points  relates  to  the  old  extent  of  church-lands,  by  whatever 
tenure  they  may  have  been  held;  and  upon  this  point  the  decisions  seem  rather 
unfavourable.  The  first  of  them  is  that  of  Sir  Thomas  Kilpatrick  and  others  against 
Irving  of  Gribton,  10th  February  1747,  KUk,  Retour,  No.  1 ;  where  a  retour  of 
church-lands,  formerly  held  ward,  was  sustained  to  prove  the  old  extent.  But  that 
decision  must  apppear  from  the  preceding  details  to  be  extremely  questionable.  It  was 
an  unwarranted  supposition  that  the  extent  tempore  pads  in  the  retours  of  church-lands, 
had  any  connexion  with  the  genuine  old  extent  for  taxation.  It  was  barely  possible 
that  lands  which,  before  their  acquisition  by  the  church,  had  an  extent  for  taxation, 
might  have  retained  that  extent  in  the  retours  of  vassals  holding  ward  or  blench  of  the 
chiuch ;  and  it  would  have  been  more  proper  to  have  held  that  retours  of  church-lands 
eoald  afford  no  evidence  of  old  extent.  The  only  other  case  which  is  analogous,  is  that 
of  Stewart  and  others  against  Dalrymple,  28th  July  1761,  Fac.  Col,  ;  23d  July  Kaimes; 
▼here  the  Court  sustained  an  objection  to  a  claim  on  the  general  ground  that  a  retour 
of  church-lands  can  afford  no  legal  evidence  of  the  old  extent.  That  interlocutor  was 
revened  upon  appeal ;  but  it  does  not  appear  upon  what  grounds. 

There  is  one  other  point  connected  with  the  interpretation  of  the  Act  1681,  which 
must  be  adverted  to.  The  only  extent  available  to  the  Crown's  vassal,  as  the  legal 
measure  of  his  freehold,  was  that  which  had  been  framed  for  taxation ;  and  taking  for 
granted  (what  was  far  from  being  certain)  that  the  same  measure  was  used  for  the 
adjustment  of  feudal  casualties,  freeholders  might  be  allowed  to  found  on  their  own 
retours,  being  the  legal  evidence  of  a  proceeding  t )  which  the  Crown  was  a  party.  But 
a  much  more  violent  stretch  has  been  made  by  admitting  the  retours  of  sub-vassals, 
though  the  Crown  could  not  be  a  party  to  them,  though  the  sub-vassals  did  not  pay 
taxes  directly  to  the  Crown,  though  their  payments  in  relief  of  their  overlords  were  not 
exacted  by  old  extent,  and  though  their  retours  could  be  no  evidence  either  for  or 
against  their  overlords,  by  diminishing  or  increasing  their  assessments;  Abercromby 
against  Baird,  26th  July  1753,  Fac,  Col.  No.  82 ;  Kaimes;  which  seems  contrary  to 
sound  principle. 

[6SS3  Upoi^  ^^  whole,  the  claim  of  the  respondent  is  ill  founded  ;  the  retour  which 
he  produces  in  evidence  of  the  old  extent  being  a  retour  of  church  lands,  which  pro- 
bably never  were  extended  at  all,  and  certainly  could  not  have  been  assessed  by  old 
extent  since  their  donation  to  the  Knights  Templars,  and  their  successors,  the  Knights 
of  St  John  of  Jerusalem,  long  before  the  reign  of  Alexander  III. ; — being  the  retour  of 
a  sub-vassal ; — and  being  a  retour  of  lands  held  in  feu-farm,  in  which  the  extents  are 
not  distinct  from  the  feu-duties,  so  that  there  is  no  evidence  of  their  old  extent. 

Pleaded  for  the  respondent, — The  points  chiefly  relied  on  by  the  complainer  have 
long  ago  been  settled  against  him. 

It  is  a  fixed  point,  that  a  retour  of  the  old  extent  of  church-lands  affords  a  good 
qualification. — BeU  on  Elections,  p.  184. 

It  is  also  fixed  that  the  retour  of  a  sub-vassal  is  sufficient  evidence  of  old  extent 
Abercromby  against  Baird,  26th  July  1753,  Fac,  Coll,  Kaimes,  Stewart  against 
Dahymple,  28th  July  1761.     Mackie  against  Maxwell,  29th  July  1761. 

As  to  the  objection  that  the  old  extent  in  the  retour  in  question  is  not  distinct  from 
the  feu-duties,  it  is  founded  on  a  mistake ;  the  feu-duties,  which  are  the  subject  of  the 
provision  of  the  Act  1681,  being  those  payable  to  the  Crown,  Wight,  p.  179  ;  whereas 
the  feu-duties  contained  in  this  retour  are  merely  those  which  were  at  one  time  payable 
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to  the  mbject  superior^  though  they  had  then  ceased  to  be  payable,  and  are  merely 
mentioned  narraiiv6^  and  may  be  held  pro  non  seriptie.  The  cases  cited  by  the  corn- 
plainer  were  cases  in  which  the  old  extent,  and  the  fen-daties  payable  to  the  Ootm, 
were  the  same. 

Observed  on  the  Bench. — The  argument  for  the  complainer  is  a  very  learned  treatise 
on  old  extent. 

That  argument  has  made  it  extremely  doubtful  whether  the  old  extent  of  chuich- 
lands  ought  to  have  been  regarded.  But  the  point  is  quite  settled  by  the  practice  of 
the  Court. 

It  has  also  made  it  very  doubtful  how  far  the  retour  of  a  sub-vassal  ought  to  have 
been  received  as  evidence  of  the  old  extent.  But  that  point  is  also  quite  settled  by 
decisions,  particularly  by  the  case  of  Abercromby  against  Baird,  cited  by  the  parties. 

As  to  the  objection  that  the  old  extent  is  not  distinct  from  the  feu-duties,  that  can 
only  apply  where  the  feu-duties  mentioned  in  the  retour  are  those  payable  to  the  Crown ; 
whereas,  in  the  present  case,  they  are  merely  the  feu-duties  payable  to  the  subject 
superior,  mentioned  narraiivS, 

The  Court,  concurring  in  those  observations,  unanimously  adhered  to  their  former 
interlocutor,  dismissing  the  complaint. 


No.  165.        F.C.  N.S.  V.  626.     28  May  1818.     2nd  Div.— Lord  Craigie. 

John  Buchanan,  Pursuer. — Cranstoun  et  Clepharie. 

Waltbr  Wkik,  Defender. 

Juriedietion — Statute — Game. — Under  the  statute  1621,  ch.  31,  relative  to  game,  the 
prosecution  must  be  brought  in  the  forum  delicti^  and  not  in  the  forum  domicUiu 

John  Buchanan,  Esquire,  of  Carbeth,  with  concurrence  of  the  procurator-fiscal  of 
the  county  of  Dumbarton,  brought  a  complaint  before  the  Justices  of  Peace  of  that 
county  against  Walter  Weir  residing  there,  for  hunting  on  his  lands  in  the  county 
of  Stirling,  founded  on  the  Act  1621,  ch.  31,  by  which  it  is  enacted,  "that  no  man 
hunt  or  hawk  who  hath  not  a  ploughgate  of  land  in  heritage,  under  the  penalty  of  L.100 
Scots,  the  one-half  to  the  King,  the  other  to  the  informer,"  and  on  the  Act  13  Gea 
ni.  ch.  54. 

The  Justices  of  Peace  "Find  that  the  offences  charged  under  the  Act  of  the  13th  of 
the  King  are  prescribed;  and  also  find  the  compl lint  incompetent  before  the  Justices  of 
the  Peace  of  the  county  of  Dumbarton,  in  respect  that  the  offences  complained  of  are 
stated  to  have  been  committed  in  Stirlingshire." 

A  bill  of  advocation  being  presented,  passing  from  the  penalties  of  the  Act  of  the 
13th  of  the  King,  and  restricting  the  conclusions  to  the  penalties  of  the  Act  1621,  was 
refused  by  Lord  Craigie,  with  the  following  note :  "  So  far  as  this  libel  is  laid  upon  the 
Act  1621,  it  seems  to  be  quite  incompetent.  The  Act  does  not  authorize  a  claim  for  the 
game  that  has  been  destroyed,  or  for  the  value  of  it,  but  imposes  a  penalty,  one-half  to 
the  King,  and  the  other  to  the  informer.  An  action,  therefore,  cannot  be  maintained  in 
a  place  where  the  person  having  the  charge  of  the  interest  of  the  Crown  is  not 
authorized  to  interpose ;  and  such  is  the  admitted  situation  of  the  procurator-fiscal  of 
the  county  of  Dumbarton,  in  reference  to  an  offence  against  the  game  laws  in  Stirling- 
shire. In  one  instance,  noticed  by  Mr.  [627]  M'Laurin,  it  was  found  that  a  person  who 
had  stolen  a  horse  in  England  might  be  tried  for  the  crime  in  Scotland,  to  which  he  had 
immediately  conveyed  the  animal,  upon  the  ground  that  the  crime  was  not  completed 
till  the  transgressor  had  reached  Scotland,  where  his  domicile  was.  But  here  the 
offence,  such  as  it  was,  was  begun  and  completed  in  the  county  of  Stirling ;  and,  there- 
fore, according  to  the  general  rules  in  all  deliuquencies  prosecuted  ad  vindictam 
publicam,  the  party  could  only  be  tried  in  the  ordinary  courts  in  Stirlingshire,  or  other- 
wise in  the  general  forum  of  the  Justiciary  Court  at  Edinburgh." 

The  complainer  reclaimed,  and  pleaded^ — Whatever  might  be  the  case  in  crimes  of 
great  magnitude,  yet,  in  crimes  of  smaller  consideration,  and  in  districts  where  the  same 
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law  was  administered  both  La  form  and  substance,  the  judicature  before  which  a 
delinquent  could  be  brought  was  not  exclusively  limited  to  the  forum  delicti  ;  M^Kenzte^ 
Crim.  Law,  p.  179,  191 ;  Hume's  Comm.  voL  L  p.  90;  Hutchison's  Justice  of  Peace, 
p.  106,  107. 

In  the  case  of  Clephane  against  Meek,  7th  February  1810,  in  the  Court  of 
Jiisticiary,  Hume's  Com.  2d  edit.  vol.  ii.  p.  56,  all  that  was  found  was,  that  a  complaint 
at  the  instance  of  the  procurator-fiscal  alone  of  the  county  where  the  delinquent  resides, 
is  not  competent  before  the  Justices  of  Peace  of  another  county  where  the  delinquency 
was  committed.  But  the  present  complaint  was  not  at  the  instance  of  the  procurator- 
fiscal  alone,  to  which  alone  the  authorities  apply,  but  at  the  instance  of  the  private  party 
injmed,  with  concurrence  of  the  procurator-fiscal  for  the  sake  of  form;  and  in  a 
prosecution  by  a  private  party,  whether  the  public  prosecutor  concurred  or  not,  the 
whole  penalties  would  follow  against  the  delinquent.  It  would  have  been  competent  for 
the  private  party,  if  he  had  complained  alone,  to  have  prosecuted  the  delinquent  in  the 
forum  domicilii  ;  M^Kemie,  p.  181. 

The  Court  refused  the  petition. 


Na  167.  F.C.  N.S.  V.  529.     2  June  1818.     2nd  Div. 

Patrick  Stewart  and  Others  v.  John  Vaks  Agnew. 

Tailzie, — Found  that  an  entail  in  favour  of  the  entailer  and  a  series  of  heirs,  is  not 
effectual  against  the  entailer's  creditors. 

[Reversed  on  Appeal,  1  Sh.  App.  320 ;  4  S.B.B.  (H.L.)  83,  where  a  full  report  with 

Court  of  Session  opinions  will  be  found.] 


No.  169.       F.C.  N.S.  V.  531.     10  June  1818.     2nd  Div.— Lord  Pitmilly. 

Robert  Menzies,  Pursuer. — Clerk,  Irving,  et  Cockbum. 

The  Earl  of  Breadalbane,  Defender. — Cranstoun,  T,  Thomson,  Jardine, 

et  J.  A.  Murray. 

Si^perior  and  Vassal — Clause, — Found  that  a  reservation  by  the  superior,  in  a  feu-charter, 
of  "  the  haill  mines  and  minerals,  of  whatever  nature  and  quality,"  does  not  compre- 
hend a  quarry  of  fine  stone,  of  peculiar  qualities,  useful  for  building. 

In  1707,  the  Duke  of  Athole  feued  to  Alexander  Menzies  the  lands  of  Bolfracks, 
"reserving  always  to  the  said  John,  Duke  of  Athole,  his  heirs  and  successors,  the  haill 
mmes  and  minerals  which  may  be  found  within  the  bounds  of  the  said  lands  of 
Bolfracks,  of  whatever  nature  and  quality,  with  the  liberty  of  digging,  winning,  and  away- 
leading  the  same ;  but  with  this  provision,  that  the  said  John,  Duke  of  Athole,  and  his 
foresaids,  be  obliged  to  satisfy  the  feuars  and  possessors  of  the  said  lands  for  the  time, 
tax  whatever  damage  shall  happen  through  breaking  of  [632]  the  grounds,  and  making 
vays  through  the  lands,  in  searching  for,  winning,  and  away-leading  the  said  mines  and 
nunerak."    This  reservation  was  repeated  verbatim  in  all  the  subsequent  investitures. 

The  right  to  the  superiority,  with  the  mines  and  minerals  thus  reserved,  was 
icqaired  by  the  pursuer  in  1811.     The  feu-right  was  acquired  by  the  defender  in  1807. 

There  is  ¥ritlun  the  lands  of  Bolfracks,  in  a  mountainous  ridge,  a  vein  of  stone  of  a 
rare  species,  peculiarly  fitted  for  architectural  purposes,  by  its  admitting  of  ornamental 
Pushing,  and  by  its  resisting  the  weather. 

Soon  after  the  defender  acquired  the  property,  he  proceeded  to  work  this  stone 
extensively.  Upon  which  the  pursuer  brought  an  action  of  declarator  against  him,  to 
have  it  found  that  he,  as  superior,  had  the  exclusive  right  to  work  it^  under  the 
reservation  in  the  feu-right 

The  stone  had  been  little  used  formerly ;  and  a  practice,  alleged,  of  applying  to  the 
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vassal,  as  proprietor  of  the  stone,  for  his  permissioii,  was  so  slight  and  equivocal  that  the 
Court  paid  no  regard  to  it. 

Pleaded  for  the  pursuer. — ^This  is  quite  different  from  the  common  stone  of  the 
country.  It  is  a  slate  of  a  peculiar  composition,  lying  in  a  vein  in  one  part  of  a 
partici^ar  mountain,  and  quite  different  from  the  stone  above  it  and  below  it. 

It  is  a  mineral ;  for  a  gift  of  mines  and  minerals  carries  coal,  marie,  clay,  lime,  and 
marble ;  and  this  is  as  much  a  mineral  as  marble. 

Indeed,  all  substances  under  the  soil  from  which  rent  or  profit  may  be  derived,  fall 
under  the  legal  description  of  minerals. 

Answered. — In  a  feu  grant,  particularly  of  a  highland  property,  the  parties  must  have 
intended  to  convey  all  the  rocks  of  which  the  property  was  composed,  because,  in  many 
districts,  the  property  consists  of  little  else.  They  cannot  have  intended  to  accept 
a  stone  for  building.  When  free  scone  is  intended  to  be  reserved,  which  only  happens 
near  large  towns,  it  is  specially  excepted*  This  is  no  more  a  mineral  than  any  other 
building  stone. 

By  minerals  are  meant  substances  useful  on  account  of  their  specific  or  chemical 
qualities,  such  as  metallic  ores,  marble,  lime,  coal,  &c.  not  substances  useful  merely  as 
mechanical  masses,  such  as  stones  for  building. 

The  description  of  a  subject  cannot  depend  on  the  accident  of  its  yielding  rent  or 
profit,  otherwise,  what  is  considered  as  a  mineral  at  one  time  or  place,  may  be  considered 
as  not  a  mineral  at  a  different  time  or  place. 

The  Lord  Ordinary  found,  that  the  reservation  in  the  original  feu-charter  in  1707, 
being  expressed  in  the  broad  and  comprehensive  terms  above  recited,  without  any 
exception  under  which  the  [633]  quarry  in  question  might  have  been  understood  to  be 
included,  and  with  the  single  provision  that  the  superior  should  pay  surface  damage, 
must  be  held  to  have  comprehended  that  quarry ;  and,  on  these  grounds,  repelled  the 
defences. 

Upon  advising  a  reclaiming  petition  for  the  defender  with  answers^  three  of  the 
Judges  were  of  opinion  that  the  stone  in  question  was  not  such  a  substance  as  fell 
within  the  reservation.  The  remaining  Judge  was  of  opinion,  that  the  terms  of  the 
reservation  were  so  broad  as  to  comprehend  it  The  Court  altered  the  interlocutor  of 
the  Lord  Ordinary. 

Upon  advising  a  reclaiming  petition  for  the  pursuer  with  answers,  four  of  the  Judg^ 
thought  the  interlocutor  right.  The  remaining  Judge  still  doubted  of  it.  The  Court 
adhered  to  their  former  interlocutor. 

[Affirmed,  1  Sh.  App.  225 ;  4  S.RR.  (H.L.)  60 ;  cf.  Duke  of  HamUton  v.  BenOey, 
3  D.  1123;  Forth,  ^c.  Navigation  Company  v.  Wilsons  and  Company,  11  D.  123; 
Magistrates  of  Glasgow  v.  Fai-ie,  U  R  356 ;  15  R.  (H.L.)  97,  99,  103.] 


No.  170.        F.C.  N.8.  V.  533.     10  June  1818.     2nd  Div.— Lord  Reston. 

Dr.  James  Wilson,  Pursuer. — Connel  at  Jeffrey. 

The  Trustees  of  the  late  William  Forbes  of  Callender,  Defenders. — Lord 

Advocate,  Cranstoun,  T.  Thomson,  et  Alison. 

Glebe — Litigious, — Land  designed  by  a  presbytery  for  grass  to  the  minister,  having,  in 
the  course  of  an  unsuccessful  litigation  on  the  plea  that  it  was  not  church  land,  been 
improved  by  the  proprietor  so  as  to  be  much  more  productive ;  found  that  the  extent 
ought  to  be  regulated  by  the  state  in  which  the  lands  was  at  the  date  of  the  decree  of 
the  presbytery. 

In  the  year  1809,  Dr.  Wilson,  minister  of  Falkirk,  applied  to  the  presbytery  for  a 
designation  of  grass  under  the  Act  1663,  c.  21,  who,  in  the  same  year,  set  apart  twenty 
acres  of  a  muir  near  Falkirk  for  that  purpose,  and  authorized  him  to  take  immediate 
[634]  possession.  In  January  1810,  Mr.  Forbes,  the  proprietor  of  the  land,  brought  the 
decree  of  the  presbytery  under  the  review  of  the  Court  of  Session  by  suspension,  on  the 
ground,  that  the  land  designed  was  not  church-land.  Mr.  Forbes  had  set  on  foot  certain 
operations  for  improving  the  muir ;  and  immediately  after  the  decree  of  the  presbyteiy 
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gare  one  ploughing  to  the  part  comprehended  in  their  decree.  Ahout  that  time,  Dr. 
Wilson  presented  a  bill  of  suspension  and  interdict  against  these  operations  on  the  por- 
tion of  land  designed  to  him ;  and  the  interdict  was  granted  in  the  Bill-Chamber.  The 
two  suspensions  were  afterwards  conjoined  ;  and  the  interdict  was  recalled  by  the  Lord 
Ordinary  in  February  1810;  but  nothing  was  done  towards  improving  the  designed 
land  for  above  five  years  afterwards. 

A  long  Htigation,  in  the  course  of  which  Mr.  Forbes  died,  then  ensued  upon  the 
point,  whether  the  land  designed  was  church-land.  The  Courts  on  the  1st  February 
1817,  found  that  it  was ;  and  remitted  to  the  Lord  Qrdinary  to  hear  parties  on  the 
extent  of  ground  designed  by  the  presbytery. 

The  Lord  Ordinary  found  Dr.  Wilson  entitled  to  such  an  extent  of  ground  as  was 
safficient  to  pasture  a  horse  and  two  cows  in  the  state  in  which  the  ground  was  when  it 
was  designed  by  the  presbytery;  reserving  to  Mr.  Forbes's  trustees  their  claim  for 
meliorations,  and  to  Dr.  Wilson  his  defences. 

Pleaded  by  Mr.  Forbes's  trustees  in  a  reclaiming  petition.  The  provision  made  by 
the  Act  1663,  c.  21,  in  favour  of  the  minister,  is  only  a  provision  of  grass  for  a  horse 
and  two  cows.  He  is  therefore  entitled  to  no  more.  And  the  extent  of  the  ground 
onght  to  be  adapted  to  its  state  when  it  is  finally  fixed.  The  ground  originally  marked 
out  by  the  presbytery  in  this  case,  is  now  converted  into  arable  land  worth  L.80  or 
LlOO  per  annum.  And  still  to  allot  the  whole  of  it  to  the  minister,  would  be  to  give 
him  a  very  great  advantage  beyond  his  legal  right,  at  the  expence  of  the  heritor. 

The  heritor  was  entitled  to  improve  the  lalid  in  the  mean  time,  and  was  tn  optima 
fide  in  doing  so,  as  the  interdict  had  been  recalled. 

Answered  by  Dr.  Wilson.  When  the  land  was  designed  by  the  presbytery,  the 
respondent  acquired  a  complete  vested  right,  and  was  authorised  to  enter  into  immediate 
poeaession.  The  question  whether  land  is  of  a  qucUiiy  liable  to  designation  for  grass,  as 
not  being  arable,  is  judged  of  by  its  state  at  the  date  of  the  designation,  and  is  not 
affected  by  any  subsequent  operations  of  the  heritor ;  Grierson  against  Ewart,  26th  June 
1778 ;  Minister  of  Panbride  against  Maule,  18th  May  1809.  The  same  must  hold  as 
to  the  quantity  of  land  designed. 

Though  the  interdict  was  recalled,  it  was  explained  by  the  Lord  Ordinary,  that  if 
the  heritor  carried  on  any  improvements,  he  did  [B35]  so  euo  periculo  ;  and  the  improve- 
ments in  question  were  made  maid  fide,  particularly  as  they  were  made  almost  entirely 
at  a  late  period,  after  the  death  of  the  heritor  himself,  by  his  trustees,  when  it  was  clear 
that  the  land  would  be  found  to  be  church-land. 

Three  of  the  Judges  were  of  opinion  that,  as  they  sat  as  a  Court  of  review  to  decide 
whether  the  presbytery,  the  original  jurisdiction,  had  given  a  proper  judgment  with 
regard  to  the  quantity  and  quality  of  the  land  designed,  they  must  look  to  the  state  of 
matters  at  the  date  of  the  judgment  of  the  presbytery  :  that  the  subject  was  rendered 
liiigioas  by  the  proceedings  before  the  presbytery ;  so  that,  although  the  interdict  had 
heen  recalled,  if  the  heritor  made  any  alterations  upon  it,  he  did  so  suo  periculo  :  that 
if  the  heritor  had  not  disputed  the  land  being  church-land,  in  which  he  had  been  found 
to  be  wrong,  the  minister  would  have  entered  to  possession,  and  ought  not  to  be  a  loser 
by  having  been  kept  out  of  possession  from  such  a  cause :  and  that,  therefore,  the  inter- 
loeator  ought  to  be  adhered  to. 

The  remaining  two  Judges  were  of  opinion,  that  the  minister  was  only  entitled  to 
bare  grass  for  a  horse  and  two  cows  designed  for  him :  that  the  extent  of  ground 
necessary  for  affording  him  such  accommodation  ought  to  be  ascertained  by  its  state  when 
the  matter  was  to  be  finally  adjusted:  that  it  was  competent  to  the  heritor  to  improve 
the  ground,  from  which  the  presbytery  proposed  to  make  the  designation,  by  draining  or 
otherwise,  so  as  to  make  a  much  smaller  quantity  of  it  sufficient  than  otherwise  would 
have  been  so:  that  it  was  unreasonable  to  give  the  minister  more  ground  than  was 
necessary  to  afford  the  statutory  provision  for  his  horse  and  cows  :  and  that,  therefore, 
the  interlocutor  ought  to  be  altered. 

The  Court  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 

Upon  advising  a  second  reclaiming  petition  with  answers,  the  Court,  by  the  same 
majority,  again  adhered. 

[Reversed,  1  Sh,  App.  249;  4  S.RR  (H.L.)  71.] 
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No.  171.  F.C.  N.S.  V.  536.     13  June  1818.    2nd  Div. 

Jambs  Gibson  of  Ingliston,  Pursuer. — A.  M.  Oibson. 

Thomas  Adinston  of  Carcant,  Defender. — Irving. 

Member  of  Parliament — ^A  retour  ex  facte  regular  being  produced  to  prove  the  old 
extent,  found  incompetent  to  prove  it  to  be  inaccurate  by  presumption  from  the  Luge 
amount  of  the  extent,  or  by  the  production  of  other  retours,  comprehendiug  the  same 
lands,  bearing  a  lower  extent 

Mr.  Adinston  stood  enrolled  in  the  county  of  Mid-Lothian  upon  certain  lands,  the 
valuation  of  which  amounted  to  L.445  Scots.  A  part  of  those  lands  was  named  Hal- 
heriot,  the  valuation  of  which  was  L.152. 

He  afterwards  discovered  a  retour  of  a  sub-vassal  in  1621,  by  which  the  old  extent 
of  one-half  of  Halheriot,  held  blench  for  payment  of  a  penny  Scots,  is  stated  to  be  L.50 
Scots ;  and  he  therefore  claimed  to  be  allowed  to  restrict  his  qualification  to  Halheriot 
upon  the  old  extent,  which  the  freeholders  allowed. 

Objected  in  a  petition  and  complaint. — It  is  extremely  improbable  that  the  half  of 
Halheriot,  which  is  a  very  small  property,  could  have  had  an  old  extent  of  L.50,  which 
exceeds  the  old  extent  of  many  of  the  largest  estates  in  the  county.  And  it  is  clearly 
proved  by  retours,  both  prior  and  posterior,  that  this  old  extent  is  completely  erroneous ; 
the  whole  of  the  lands  of  Heriotmure,  of  which  Halheriot  is  mentioned  in  the  enumera- 
tion as  a  small  parcel,  having  been  retoured  in  the  case  of  crown  vassals  in  1609  and  in 
1676,  as  having  an  old  extent  of  only  L.32. 

Although  the  Act  16th  Geo.  II.  c.  11,  limits  the  proof  of  old  extent  to  a  retour 
prior  to  1681,  it  does  not  say,  and  cannot  have  intended,  that  such  a  retour  shall  be 
admitted  as  probaiio  probata  of  the  old  extent,  although  obviously  erroneous  and  dis- 
proved by  cotemporary  retours. 

[537]  Answered, — No  inference  can  be  drawn  from  the  comparatively  large  extent 
alloted  to  Halheriot,  the  value  of  different  estates  having  varied  so  much  since  the  old 
extent  was  fixed.  The  old  extent  in  the  retour  1676  was  probably  copied  from  the 
retour  1609;  so  that  the  only  question,  if  it  were  competent,  would  be  whether  the 
retour  1609,  or  the  retour  1621,  was  most  to  be  depended  upon ;  which  would  probably 
be  decided  in  favour  of  the  latter,  baronies  having  in  general  been  erected  after  the  old 
extent  was  established,  and  their  old  extent  having  generally  been  retoured  at  a  random 
sum. 

But  it  is  incompetent  to  go  into  this  inquiry.  A  retour  prior  to  1681,  ex  facie 
regular,  and  admitted  to  be  genuine,  having  been  produced,  it  is  incompetent  to  overturn 
it  either  by  presumptions  from  the  amount  of  the  extent,  or  by  the  production  of  other 
retours  bearing  a  lower  extent.  Abercromby  against  Baird,  25th  July  1753;  Katmes; 
Chalmers  of  Balnacraig,  28th  July  1745  ;  Elehiea^  Member  of  Parliament,  No.  41 ;  BeU 
on  Elections^  p.  166,  184. 

The  argument  was  not  carried  beyond  the  petition  and  answers,  the  case  having  been 
superseded  till  the  decision  of  the  case  Cranston  against  Gibson,  upon  which  it  was 
considered  in  a  great  measure  to  depend.  That  case  having  now  been  finally  decided 
{mpra^  No.  CLXIII.)  the  consideration  of  this  case  was  resumed. 

The  Court  were  of  opinion  that,  although  there  might  be  great  reason  to  suspect  an 
error  in  the  retour  1621,  yet  as  it  was  ex  facie  regular  and  admitted  to  be  genuine,  it 
was  incompetent,  according  to  the  former  decisions,  particularly  that  in  the  case  of 
Cranston  against  Gibson,  to  listen  to  the  proof  offered  of  its  inaccuracy.  They,  therefore, 
unanimously  dismissed  the  complaint. 
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No.  173,        F.C.  N.S.  V.  538.     16  June  1818.     2nd  Div.— Lord  Eeston. 

Abchibald  Mabtin,  Pursuer. — Cranstoun,  More. 

John  Thomsok,  Defender. — Clerk,  Hobinson. 

Ferry-bocU, — Found  that  where  there  was  a  regular  ferry-hoat,  a  person  who  resided  on 
one  side  of  the  river,  and  had  a  coal  work  on  the  other  side,  was  not  entitled  to  use 
his  private  boat  for  hire,  nor  to  carry  over  in  it,  even  gratuitously,  any  other  person 
than  "himself,  his  family,  servants,  visitors,  and  persons  employed  in  his  own 
works." 

Martin  had  a  right  of  ferry-boat  across  the  river  Clyde,  attached  to  a  small  property 
which  he  had  acquired.  Thomson  had  a  small  property  on  which  he  resided,  bounded 
by  the  Clyde,  adjoining  to  Martin's.  He  had  a  coal-work  on  the  other  [53i9]  side  of 
ihe  river,  directly  opposite  to  his  property ;  and  he  kept  a  boat  for  the  purpose  of  con- 
veying himself,  his  family,  servants,  visitors,  and  workmen,  between  his  own  property 
and  his  coal-work. 

Martin  brought  a  complaint  against  him  before  the  Justices  of  the  Peace,  on  a  charge 
of  ferrying  over  strangers  to  the  prejudice  of  the  ferry-boat.  And  the  Justices  interdicted 
bim  from  using  his  boat^  "  otherwise  than  for  himself  and  his  own  family,  either  for  pay 
or  groHs." 

Thomson  brought  the  judgment  of  the  Justices  under  review  by  suspension.  And 
the  Lord  Ordinary,  "  in  respect  of  the  decision  of  the  Court  in  the  case  of  Tarbet  against 
Bogle,  suspended  the  letters  stmpliciter,  and  found  the  suspender  was  entitled  to  use 
bis  boat  for  the  accommodation  of  himself,  his  family,  and  others,  gratuitously,  but  not 
for  hire." 

Pleaded  for  Martin,  in  a  reclaiming  petition. — ^The  respondent's  only  motive  for 
▼isbing  to  carry  over  strangers  gratuitously  must  be  in  cBmtUaiianem  vicim,  A  person 
is  not  entitled,  even  gratuitously,  to  interfere  with  another's  exclusive  monopoly.  In 
tbe  case  of  thirlage,  for  example,  no  person  would  be  entitled  to  grind  the  thirled  grain 
even  gratuitously.  And  it  has  been  foand  that  where  a  parish  has  acquired  an  exclu- 
live  right  to  keep  and  let  a  mortcloth  for  hire,  for  the  use  of  the  poor,  no  person  is 
entitled  to  lend  a  mortcloth,  even  gratuitously,  for  burying  the  dead  within  the  parish ; 
Tnmbnll  against  M*Law8,  10th  August  1756;  Kirk-session  of  Kilwinning  against 
Trades,  1718,  ibi  cit  This  ought  particularly  to  be  the  case  with  regard  to  a  right  of 
ferry,  as  the  proprietor  is  compelled  by  the  Justices  to  be  at  the  expence  of  supporting 
piers  and  boats,  and  is  at  the  same  time  limited  to  a  certain  fare,  on  the  ground  that 
tbe  fare  allowed,  if  paid  to  him  by  all  the  ordinary  passengers  at  that  place,  will  defray 
bis  expences,  and  afford  him  a  reasonable  profit 

With  regard  to  the  case  Tarbet  against  Bogle,  22d  December  1731,  Diet.  1,  295, 
referred  to  by  the  Lord  Ordinary,  the  expression  "  and  others,"  must  be  taken  as  merely 
explanatory  of  the  immediately  preceding  words,  **  themselves  and  families,"  so  as  to 
ioelnde  servants  and  visitors  under  the  word  "  families,"  and  not  as  giving  a  right  to 
carry  over  all  persons  indiscriminately.  Besides,  it  appears  from  the  session  papers  in 
that  case,  that  the  interlocutor  reported  was  not  correctly  made  out  by  the  clerk.  It 
also  appears  that  it  was  not  a  final  interlocutor,  as  the  Court  afterwards  allowed  a  proof, 
which  does  not  appear  ever  to  have  been  reported. 

Anmoeredf — The  respondent  never  used  his  boat  in  cemulatumem.  He  never  received 
hire  from  any  person  for  the  use  of  it.  And  as  the  only  access  to  it  is  through  his  own 
garden,  he  would  of  course  not  lay  his  garden  open  to  strangers  for  the  sake  of  a  few 
penny  fares. 

[540]  The  case  of  Tarbet  is  correctly  reported.  It  is  stated  by  one  of  the  parties  in 
that  case,  that  the  interlocutor  was  inaccurately  taken  down,  but  that  is  not  admitted  by 
tbe  other.  The  point  of  law  was  settled  by  the  interlocutor  reported.  The  subsequent 
procedure  regarded  certain  matters  of  fact. 

The  Court  recalled  the  Lord  Ordinary's  interlocutor ;  and  "  found  that  the  respon- 
dent was  not  entitled  to  use  his  boat  for  hire,  but  only  for  the  accommodation  of  himself, 
his  family,  servants,  visitors,  and  persons  employed  in  his  own  works,  gratuitously,  but 
not  for  the  use  of  the  lieges  in  general,  nor  in  cemidaiionem  of  the  petitioner's  right," 
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No.  177.  F.C.  N.8.  V.  545.    3  July  1818.     2nd  Div. 

Rox,  Pursuer. — Menieath, 

Stewart,  Defender. — Anderson  Blair, 
Lien — Agent. 

The  agent  for  a  party  on  the  poor's  roll  is  entitled  to  carry  on  a  process,  so  far  as 
regards  the  expences  found  due  to  the  party,  notwithstanding  a  compromise,  whereby 
the  party  accepted  of  a  certain  sum  in  full  of  his  principal  claim  and  expences,  on  the 
principle  of  the  case  of  Hamilton  against  Bryson,  17th  June  1813. 

[Cf.  Begg  on  Law-Agents  (2nd  edition),  203  note.] 
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The  Reverend  David  Wilson  and  Others,  Pursuers. — ConnelL 

Thb  Officers  of  State  and  Others,  Defenders. — Lord  Advocate,  Corbet. 

Juriediction — Nobile  Offidum, — The  Court  refused  to  authorise  the  sale  of  a  house 
mortified  as  a  dwelling-house  for  a  minister,  which  had  become  ruinous,  in  order  to 
build  a  house  for  him,  on  certain  fields  which  had  been  mortified  as  a  glebe. 

The  parish  of  Stranraer  consists  solely  of  the  borough  of  that  name,  without  any 
landward  district,  and  the  ministers  of  that  parish  never  had  any  proper  manse  or  glebe. 
In  1736,  the  person  who  was  at  that  time  minister  of  the  parish  mortified  a  tenement, 
consisting  of  a  house  and  small  garden,  within  the  borough,  two  fields  in  the  vicinity  of 
the  borough,  and  a  seat  in  the  church,  for  a  dwelling-house,  office-houses,  glebe,  and 
seat  for  his  successors  in  office;  with  a  provision  that  during  vacancies  the  subjects 
should  be  let  and  the  rents  applied  for  repairing  them.  These  were  never  acknowledged 
by  the  patron  or  by  the  heritors  as  a  proper  manse  and  glebe. 

The  house  having  become  ruinous,  an  action  of  declarator  was  brought  by  the 
Reverend  David  Wilson,  minister  of  the  parish,  and  the  other  members  of  the  Kirk- 
Session,  with  concurrence  of  the  Presbytery,  against  the  Officers  of  State,  for  the  interest 
of  the  King,  who  was  patron  of  the  parish,  and  against  the  magistrates  and  proprietors 
of  the  burgh,  for  having  the  site  of  the  house,  with  the  materials,  and  the  small  garden, 
sold,  under  the  nohile  offictum  of  the  Court,  in  order,  with  the  price,  to  build  a  suitable 
house  for  the  minister  on  one  of  the  fields  which  had  been  mortified  as  a  glebe. 

The  Officers  of  State  opposed  the  action. 

The  Court  were  unanimously  of  opinion  that  such  an  application  was  beyond  their 
nobtle  officium,  eind  assoilzied  from  the  conclusions  of  the  action. 


No.  180.      F.C.  N.S.  V.  549.     9  July  1818.     2nd  Div.— Lord  Cringletie. 

John  Porteous,  Suspender. — Clerk,  J.  P.  Grant,  James  Wilson, 

James  Brown,  Charger. — Cockburn, 

Jurisdiction. — A  suspension  of  a  sentence  of  the  Police  Court  of  Edinburgh,  for  thefti 
found  incompetent  in  the  Court  of  Session. 

The  charger,  as  procurator-fiscal  of  the  Police  Court  of  Edinburgh,  brought  a  com- 
plaint before  that  court,  against  the  suspender,  upon  a  charge  of  stealing  a  scavenger's 
shovel  upon  the  street. 

The  magistrates  pronounced  sentence  of  confinement  in  Bridewell  for  sixty  days. 

This  sentence  being  brought  under  review  of  the  Court  of  Session  by  suspension,  the 
Lord  Ordinary  on  the  Bills,  *'  in  respect  the  charge  brought  against  the  suspender,  and 
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sentence  pionooaoed  in  this  case,  were  for  the  crime  of  theft,  refused  the  bill  as  incom- 
petent" 

Pleaded  for  the  suspender  in  a  reclaiming  petition.  This  court  is  competent  to 
review  the  sentence  of  inferior  courts  for  breaches  of  police  ;  Humef  vol.  iii  p.  114-5 ; 
and  eveiy  case  which  is  decided  in  a  Police  Court  must  be  considered  as  a  breach  of 
police. 

Answered, — ^Whatever  may  be  the  competency  of  this  court  in  cases  of  breaches  of 
police  properly  so  called,  such  as  keeping  a  disorderly  house,  or  the  like,  it  is  not  com- 
petent in  cases  of  crimes  properly  so  called,  such  as  theft,  which  is  the  charge  here ; 
HuTne,  vol.  iii.  p.  115;  Berry  against  Walker  and  Bodger,  17th  January  1809.  (See 
also  Johnstone  against  Guthrie  and  Findlay,  15th  May  1810,  Fac,  Gol.  No.  212 ;  Meek 
against  Watson  and  Bamsay,  5th  June  1812,  Fac.  GoL  ;  Hume^  second  edition,  vol.  iL 
p.  69,  70,  71.) 

The  Court  adopted  the  reasoning  of  the  respondent,  and  adhered  to  the  Lord 
Ordinary's  interlocutor.  One  judge  dissented  upon  the  ground  that  a  petty  theft  or 
pickery  fell  within  the  description  of  a  breach  of  police. 

Upon  adyising  a  second  reclaiming  petition  with  answers,  the  Court,  by  the  same 
majority,  adhered  to  their  former  interlocutor. 


No.  181.       F.C.  N.S.  V.  550.     11  July  1818.     2nd  Div.— Lord  PitnuUy. 

Joseph  Edwards,  Pursuer. — Forsyth. 

Faculty  of  Physicians  and  Sukgbons  of  Glasgow,  Defenders. — Clerk, 

Cunninghame. 

Prisoner. — A  prisoner  found  entitled  to  the  benefit  of  the  act  of  grace  imprisoned  on  a 
decree  interdicting  him  from  practising  physic,  without  a  licence  or  diploma,  in  terms 
of  a  royal  gift  and  commission,  and  for  damages  for  encroachment  on  privileges  of  a 
Corporation. 

The  faculty  of  physicians  and  surgeons  of  Glasgow  were  formed  into  an  association 
by  a  gift  and  commission  from  James  VI.  1599,  ratified  in  Parliament,  chiefly  for  the 
purpose  of  ascertaining  the  qualifications  of  those  professing  to  practise  medicine, 
sorfrery,  or  pharmacy,  within  the  city  of  Gla<«gow,  and  a  certain  surrounding  district, 
and  for  giving  them  testimonials  of  their  knowledge,  and  imposing  certain  fines  on  those 
failing  to  compear  to  undergo  examination ;  *^  and  for  payment  thereof,  the  said  Mr. 
Peter  and  Mr.  Robert  as  visitouries,  to  have  oure  u there  letteris  of  horning  to  the 
partie  or  magistratii*,  quhair  the  contemptieous  persouis  duellis,  charging  them  to  poind 
thairfaire  within  twen tie-four  houris,  under  the  pain  of  horning;  and  the  partie  not 
haveing  geir  poindable,  the  magistrate  under  the  same  pain  to  incarcerate  thame  quhill 
caution  reftponsall  be  found  that  the  contumace  person  sail  compeir  at  sik  day  and  place 
aa  the  saidis  visitouris  sail  appoint,  givan  trial  of  their  qualifications.'' 

Founding  on  this  commission,  the  Faculty  obtained  decree  in  absence  against 
Joseph  Edwards  and  others,  residing  in  or  near  Glasgow,  and  designing  themselves 
surgeons,  apothecaries,  and  druggists,  practising  there ;  finding  and  declaring,  '*  That 
they  have  no  right  to  practise  physic,  surgery,  or  pharmacy,  or  to  sell  drugs  within  the 
city  of  Glasgow,  or  the  territory  described  in  the  said  gift  and  commission  of  King 
James  Y].  and  interdicting  and  discharging  them  from  the  said  practices  in  all  time 
coining,  without  a  licence  or  diploma  from  the  pursuer ;  and  decerning  each  of  them  to 
make  payment  to  the  pursuers  of  the  sum  of  L.500  sterling  of  damages,  and  accumu- 
lated penalties  for  their  [561]  encroachment  on  the  privileges  of  the  pursuers,  contrary 
to  the  acts  and  regulations  before  specified." 

Joseph  Edwards,  being  incarcerated  on  this  decree,  applied  for  the  benefit  of  the 
act  of  grace,  which  was  opposed  by  the  Faculty,  and  refused  by  the  magistrates  of 
Glasgow.  An  advocation  having  Seen  brought,  a  minute  was  given  in  by  the  Faculty, 
stating,  that  they  consented  to  limit  their  opposition  to  the  aliment,  ''  to  the  plea  arising 
against  the  advocator,  in  the  charge  which  they  had  given  him  in  virtue  of  their  decree, 
F.C.  VOL.  XL  12 
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and  to  which  he  had  paid  no  attention,  viz.  to  desist  from  practising  as  a  physician, 
surgeon,  and  apothecary :  That  the  Faculty  had  offered  in  the  inferior  court  to  consent 
to  his  liheration,  on  his  assigning  his  goods  and  gpitr  in  security  of  prior  expences,  and 
granting  a  bond  of  desistance ;  and  they  were  still  willing  to  adhere  to  this  offer." 

Lord  Pitmilly,  Ordinary,  pronounced  this  interlocutor,  "In  respect  the  advocator 
was  imprisoned  in  virtue  of  diligence  raised  against  him  on  the  decree,  not  only  for  not 
making  payment  of  certain  sums  of  money  to  the  chargers,  but  for  not  desisting  and 
ceasing  from  practising  physic,  surgery,  and  pharmacy,  within  a  certain  district  therein 
mentioned,  without  a  licence  or  diploma  from  the  chargers,  and  that  the  chargers  limit 
their  opposition  to  the  advocator's  application  for  aliment  to  the  last  part  of  the  charge 
above  mentioned ;  and  that  the  advocator  refused  to  grant  an  obligation,  binding  him- 
self, in  terms  of  the  charge,  to  desist  from  practising  within  the  specified  district, 
without  a  diploma  from  the  chargers,  repels  the  reasons  of  advocation,  and  remits  the 
cause  simpliciter  to  the  magistrates,  reserving  to  the  advocator  to  apply  for  his  libera- 
tion, on  granting  bond  as  consented  to  by  the  chargers." 

The  advocator  reclaimed,  and  pleaded, — If  the  advocator  be  imprisoned  for  a  civil 
,  debt  or  civil  cause,  he  is  entitled  to  the  benefit  of  the  act  of  grace.  He  is  imprisoned 
on  a  decree  in  absence,  which  could  not  be  pronounced  in  a  criminal  process.  The  real 
object  of  the  action  is  to  augment  the  funds  of  the  incorporation  by  the  entry  money, 
or  to  increase  their  professional  emoluments  by  excluding  those  who  have  not  obtained 
a  licence  from  thenL  It  is  clear  that  no  incarceration  could  follow  on  the  decree,  with 
whatever  view  it  was  obtained,  which  can  be  regarded  in  any  other  light  than  as 
imprisonment  for  a  civil  debt  or  cause.  The  Faculty  are  a  private  party,  and  pursue 
for  damages  for  an  alleged  violation  of  their  privileges  as  an  incorporation,  and  for  an 
interdict  against  the  future  violation  of  them,  just  as  the  proprietor  of  a  salmon  fishing 
may  pursue  for  encroachments,  and  conclude  for  an  interdict. — Clark  against  Johnstone, 
and  Procurator-Fiscal  of  Midlothian,  7th  December  1787. 

The  Faculty  are  not  entitled  to  demand  of  the  advocator  a  bond  binding  himself  not 
to  practise  without  a  diploma  from  them,  as  he  is  entitled  to  exercise  his  profession  by 
the  statute  56  Geo.  III.  [552]  ch.  67,  passed  since  the  decree  was  pronounced,  authoris- 
ing persons  who  have  served  in  the  army  or  navy  to  practise  their  employment  without 
being  restricted  by  the  privileges  of  incorporations.  The  decree  under  which  he  is 
incarcerated  does  not  ordain  him  to  grant  such  bond ;  and  the  act  of  grace  requires  no 
condition  for  liberation,  except  poverty,  and  that  the  party  be  imprisoned  for  a  civil 
debt  or  cause.  He  has  been  guilty  of  no  contempt  of  Court,  which  can  only  be  com- 
mitted by  a  direct  disturbance  of  judicial  procedure,  so  as  to  impede  the  exercise  of  the 
judicial  function.  Nor  is  he  incarcerated  ad  factum  pracBstandum,  but  to  pay  a  sum  of 
money.  It  is  a  decree  not  to  practise  the  medical  art,  and  this  cannot  be  done  in  the 
jail  like  the  subscription  of  a  deed. 

The  faculty  answered, — 

The  Royal  Commission  was  addressed  to  the  faculty  from  no  intention  to  benefit 
them,  but  for  the  benefit  of  the  community ;  and  the  provisions  in  it  can  be  viewed  in 
no  other  light  than  as  regulations  of  police,  which  the  faculty  were  empowered  to  carry 
into  execution,  but  which,  nevertheless,  every  magistrate  in  the  district  was,  upon 
grounds  equally  interesting  to  the  whole  community,  as  much  called  upon  to  enforce. 

Although  the  advocator  was  originally  imprisoned  for  penalties  and  expences,  yet  as 
the  respondents  do  not  insist  on  these  claims,  but  merely  that  he  shall  grant  a  bond  to 
desist,  he  falls  to  be  considered  as  a  party  imprisoned  merely  for  disregarding  the  injunc- 
tions of  the  commission,  and  violating  the  interdict  of  the  Supreme  Court,  and  for  declaring 
his  resolution  to  persist  in  the  practice  interdicted.  He  is  therefore  not  imprisoned  for 
a  civil  debt,  but  for  disobeying  a  regulation  of  police,  and  for  contempt  or  contumacy 
which  the  whole  country  is  interested  in  putting  down,  and  which  the  magistrates  must 
assist  in  repressing  as  a  burden  inseparable  from  the  privileges  of  the  community  in 
which  the  jail  is  situated.  The  instant  that  a  man  is  detained  in  jail  merely  for  not 
performing  an  act  or  making  a  declaration  in  his  own  power,  he  becomes  a  delinquent,  and 
is  in  fact  detained  for  a  species  of  contumacy  which  is  criminal.  M'Lessly  petitioner,  23d 
November  1738;  Ktlk,  voce  Prisoner,  No.  1,  Wright  against  Taylor,  24th  February 
1768,  Die.  vol.  iv.  p.  140 ;  Sir  John  Stewart  against  Lessly,  5th  February  1783 ;  Clark 
against  Johnstone,  7th  December  1787;  Well  against  Urquhart,  5th  January  1754; 
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Smith  against  Chrystie,  18th  January  1776.  If  the  advocator  have  any  plea  on  the 
statute  of  56th  Geo.  III.  he  may  apply  for  suspension  and  liberation  on  these  new 
gronnds ;  and  if  he  succeed  in  reducing  the  decree,  the  bond  will  of  course  be  annulled. 

A  petition  was  also  given  in  for  the  magistrates  of  Glasgow,  sisting  themselves  as 
parties;  and  they  were  allowed  to  give  in  a  minute;  but  the  Court  pronounced  no 
special  interlocutor  as  to  them. 

[503]  Lord  GlerUee. — When  the  true  ground  of  imprisonment,  whether  arising  from 
a  delict  or  not,  is  really  a  civil  ground,  the  prisoner  must  be  alimented ;  but  from  the 
earliest  period,  it  has  been  understood  that,  when  the  imprisonment  is  for  prestation  of 
a  fact  in  his  power,  he  is  not  entitled  to  aliment.  The  first  case,  that  of  Turner  against 
Robs,  2d  December  1790,  is  of  the  last  kind;  he  had  intromitted  with  certain  effects 
and  papers,  and  decree  was  pronounced  against  him  to  exhibit  the  papers.  He  was 
imprisoned ;  and  applied  to  be  alimented.  The  Court  thought  it  quite  absurd  that  he 
should  be  alimented  in  prison,  when  he  had  it  in  his  power  to  do  the  thing,  and  did  not  ^ 
require  time  for  it,  as  this  would  be  encouraging  him  in  his  contumacy.  It  would  be 
equally  absurd  to  allow  a  bankrupt  an  aliment^  who  refused  to  sign  a  disposition  of  his 
property.  As  matters  now  stand  in  the  case  before  us  it  is  precisely  the  same ;  he  is 
detained  for  no  other  reason  than  that  he  goes  on  practising  irregularly ;  and  if  he  would 
say  that  he  would  conform  to  the  decree,  he  would  get  his  liberation.  It  is  said,  that 
he  has  got  new  grounds  on  which  he  is  entitled  to  practise ;  it  is  reasonable  that  the 
bond  of  desistance  required  by  the  Faculty  should  be  so  qualified,  that  he  should  be  at 
liberty  to  establish  this  new  right,  but  otherwise,  it  would  be  very  difficult  to  find  him 
entitled  to  aliment.  The  regular  way  would  be  to  present  a  bill  of  liberation  on  these 
new  grounds,  on  which  he  ought  to  be  heard  ;  but  we  have  no  such  bill  before  us ;  and 
I  do  not  think  either  the  magistrates  or  any  body  else  are  bound  to  aliment  him. 

Lord  Jttstice-Glerk, — Looking  at  the  decree,  the  only  foundation  of  the  proceedings, 
I  entertain  great  doubts  of  the  right  of  the  faculty  to  call  on  him  to  execute  the  bond 
of  desistance ;  it  is  a  species  of  concussion,  under  the  alternative,  that  he  is  not  to  be 
alimented  unless  he  grants  it.  A  great  deal  is  said  for  the  faculty,  that  you  have 
sastaiced  their  charter ;  and  that,  therefore,  an  imprisonment  for  infraction  of  it  is  not 
an  imprisonment  for  a  civil  cause,  but  is  a  question  of  police  as  affecting  the  welfare  of 
the  lieges,  and,  therefore,  made  in  some  sort  a  question  of  crime.  I  can  look  on  it  in 
no  such  view.  No  doubt  you  would  take  care  to  recommend  to  all  corporations  to 
exercise  their  powers  where  these  are  for  the  benefit  of  the  public ;  but  you  cannot  give 
them  more  power  than  they  have  by  law ;  and  there  is  no  authority  entitling  any  man, 
or  body  of  men,  having  a  decree  of  this  Court  decerning  for  damages,  and  prohibiting 
the  lieges  from  practising  medicine,  unless  upon  particular  conditions,  to  continue  the 
defender  in  prison  under  the  decree,  until  he  grant  a  bond  to  be  dictated  by  them ; 
there  is  nothing  in  the  law  of  Scotland  saying  so.  The  question  just  is.  Is  he  im- 
prisoned for  a  civil  cause  or  for  a  crime )  I  am  clear  that  it  is  for  a  civil  cause.  I  do 
not  think  he  is  imprisoned  for  breach  of  interdict.  Let  him  come  out  and  be  afterwards 
imprisoned  for  breach  of  interdict ;  and  then  this  might  [654]  be  a  species  of  crime ; 
but  at  present,  he  is  imprisoned  for  a  civil  cause,  and  must  be  alimented. 

Lord  Robertson. — I  cannot  get  over  the  difficulty  now  mentioned,  that  this  is  an 
imprisonment  for  a  civil  cause.  The  warrant  is  the  decree  of  this  Court  obtained  in 
absence,  containing  a  finding  that  the  defenders  "have  no  right  to  practise  physic, 
sQTgery,  or  pharmacy,  or  to  sell  drugs  within  the  city  of  Glasgow,  or  the  territory 
described  in  the  said  gift  and  commission  of  James  V I.  &c. ; "  and  there  is  a  second 
finding  interdicting  them  from  practising  in  time  coming,  and  subjecting  them  in 
damages.  I  find  no  authority  in  this  decree  for  exacting  the  bond  of  desistance.  The 
Faculty  have  limited  their  right  to  detain  him,  not  till  he  pays  the  fine,  but  till  he 
grant  the  bond ;  but  it  does  not  appear  to  me  that  under  the  decree  they  have  any 
right  to  exact  the  bond.  All  they  are  entitled  to  is,  that,  if  the  interdict  is  violated, 
they  may  take  such  steps  as  they  shall  be  advised.  We  grant  many  interdicts ;  and 
bow  are  they  enforced  ?  The  party  is  not  bound  to  grant  a  bond  not  to  violate  the 
interdict,  but  he  is  just  left  open  to  the  punishment  of  the  law  if  he  break  it.  The 
decree  interdicting  is  quite  sufficient  to  support  itself.  As  he  is  imprisoned,  therefore, 
just  for  a  civil  cause,  the  incarcerating  creditors  must  aliment  him  as  in  any  other  case. 

Lords  Banruxtyne  and  Oraigie  concurred. 

The  Court,  "  Alter  the  interlocutor  complained  of,  and  remit  to  the  magistrates  of 
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Glasgow  with  instractions  to  find  the  petitioner  entitled  to  the  benefit  of  the  act  of 
grace,  and  to  modify  and  decern  for  an  aliment  accordingly,  from  the  date  of  the 
petitioner's  application  for  the  same." 

A  reclaiming  petition  was  refused  without  answers. 


No.  184.      F.C.  N.S.  V.  561.     14  Nov.  1818.     2nd  Div.— Lord  Cringletie. 

William  Johnston,  Pursuer. — Jeffrey  et  Buchanan. 

James  Scott  and  Son,  Defenders. — G.  J.  Sell  et  More. 

Factor — Mandate — Compensation, — Where  a  factor  consigns  goods  in  his  own  name 
without  mentioning  that  they  are  the  property  of  his  constituent^  the  consignee  is 
entitled  to  compensate,  with  the  proceeds  of  the  consignment,  prior  debts  due  by 
factor,  other  than  actual  advances  made  on  security  of  the  consignment. 

William  Johnston  of  Wakefield  employed  Benjamin  Hickson  of  Hull  to  purchase  a 
quantity  of  deals  for  him,  and  to  dispose  of  them  on  his  account.  Hickson  had 
previously  been  in  treaty  for  the  purchase  of  the  deals,  and  had  written  to  Messrs.  Scott 
and  Son  of  Leith,  that  they  were  to  be  consigned  to  them  for  sale.  Some  correspon- 
dence had  also  taken  place  between  Messrs.  Beadle  and  Company,  the  original  pro- 
prietors of  the  deals,  and  Scott  and  Son,  relative  to  the  consignment,  as  if  it  had  been 
to  be  sent  to  the  latter  on  their  account,  and  an  invoice  had  been  sent  by  them. 

After  the  purchase  of  the  deals  by  Hickson  for  Johnston,  Hickson  wrote  Scott  and 
Son,  4th  May  1815,  "  I  have  not  had  the  pleasure  to  receive  any  of  your  esteemed 
letters  since  I  last  wrote  [562]  you  relative  to  the  purchase  of  the  deals,  shipping  per 
*  Glentanner.'  The  vessel  will  be  completed  to-morrow  or  Saturday ;  and,  as  the  different 
parties  have  bills  of  loading  in  their  possession,  I  should  have  been  glad  you  would 
have  informed  me  the  precise  terms  on  which  I  might  depend  for  payment  The  deals 
have  been  bought  at  three  months,  and  I  should  not  doubt  but  you  will  procure  equally 
good  payment.  As  I  am  not  disposed  to  retain  these  deals  a  single  day  after  they 
arrive  in  Leith,  from  the  conversation  with  Messrs.  Scott  when  here,  I  hoped  that  it 
would  be  so  arranged,  that,  when  the  deals  arrived,  there  would  be  no  difficulty  in 
selling  them.  I  repeat  again,  that  I  purchased  the  deals  merely  with  the  view  of 
making  a  small  profit,  and  consigning  them  to  your  care  for  sale." 

Hickson  afterwards  transmitted  to  Scott  and  Son  an  invoice  and  bill  of  lading  in  his 
own  name ;  and  on  the  back  of  the  bill  of  lading  was  this  indorsement,  "  The  deals 
within  mentioned  constitute  the  whole  which  have  been  shipped  on  board  the 
'  Glentanner,'  by  Messrs.  Newmarch  and  Sealby,  Messrs.  John  Beadle  and  Company, 
and  Messrs.  Wilkinson  and  Thorney.  (Signed)        B.  -Hiokson,  jun," 

Scott  and  Son  had,  previously  to  the  consignment  of  the  deals,  transactions  with 
Hickson,  as  an  individual,  and  as  a  partner  of  Benjamin  Hickson  and  Son ;  and  that 
firm  was  indebted  to  them  to  the  extent  of  L.457,  17b.  lOd.  by  a  bill  payable  15th  May 
1815,  and  also  for  the  price  of  a  quantity  of  bottles  which  Scott  and  Son  had  purchased 
on  their  account,  and  consigned  to  Leghorn.  Hickson  having  intimated  that  he  could 
not  pay  the  bill,  Scott  and  Son  wrote  to  him,  18th  May  1815,  that  they  had  debited 
the  consignment  of  deals  with  the  amount  of  the  bill,  and  the  price  of  the  bottles. 
Some  correspondence  afterwards  passed  between  them  relative  to  the  deals;  but  no 
intimation  was  given  that  any  other  person  was  interested  in  the  consignment,  till  8th 
September  1815,  when  Hickson  wrote,  "The  present  serves  to  request  you  will  have 
the  goodness  to  close  the  operation  without  delay,  as  a  young  friend,  who  is  interested, 
is  {)articularly  anxious  to  have  the  account  closed."  And,  in  a  letter  of  29th  October 
1815,  he  mentioned,  that  Johnston  was  the  proprietor  of  the  deals.  Johnston  after- 
wards applied  to  Scott  and  Sons,  by  letter  of  28th  November  1815,  requiring  an 
account  of  the  sales  of  the  deals;  and  again  on  6th  December  1815. 

Scott  and  Son,  having  disposed  of  the  deals,  remitted  the  balance  to  Hickson,  after 
deducting  his  debt  to  them ;  and  intimated  to  Johnston  that  they  had  done  so. 

An  action  was  afterwards  raised  in  the  Court  of  Admiralty  by  Johnston,  against 
Scott  and  Son,  to  account  for  the  proceeds  of  the  deals ;  and  the  Judge-Admiral,  after 
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some  procedme,  siifltaiiied  the  defences.  A  Inll  of  advocation  having  heen  presented. 
Lord  CringJetie,  Ordinary  (12th  March  1818)  refused  the  bill,  and  added  the  following 
note :  "  This  case  was  before  the  Lord  [663]  Ordinary  when  Judge  of  the  Admiralty, 
and  he  can  entertain  no  doubt  of  the  principles  of  law  on  which  it  turns.  He  considers 
it  to  be  fixed  law,  that,  when  an  agent  receives  goods  to  be  sold  for  behoof  and  risk  of 
any  one  man,  he  is  not  obliged  to  enquire  whether  th^y  are  his  own,  or  belong  to 
another.  The  agent  is  entitled  to  consider  them  as  the  property  of  the  consigner ;  and, 
in  that  view,  either  to  advance  money  on  them,  or  to  retain  them  or  their  price  in  pay- 
ment of  past  advances  prior  to  the  consignment,  unless  there  be  circumstances  leading 
hixD,  not  to  suspect)  but  to  understand,  that  the  consij<nment  belongs  to  some  other 
penon  than  the  consigner,  who,  of  course,  is  himself  acting  only  as  an  agent  in  making 
the  consignment.  Now,  in  the  case  as  stated  in  the  bill,  the  only  individuals  to  whom 
the  defenders  could  have  any  reason  to  think  that  the  deals  belonged,  were  Beadle  and 
Company ;  and,  at  one  time,  the  present  Judge-Admiral  seems  to  have  been  misled  on 
the  subject,  for,  even  if  they  had  be^n  the  pursuers,  it  appears  to  the  Lord  Ordinary, 
that  all  grounds  for  believing  the  property  to  be  their's  were  moved.  27th  May  1815, 
Beadle  wrote  the  defenders,  that,  by  the  orders  of  Mr.  B.  Hickson,  they  sent  to  the 
defenders  a  cargo  of  deals,  on  the  risk  of  the  defenders.  To  this  the  latter  answered, 
that  they  understood  that  Mr.  Hickson  was  to  send  them  a  cargo  of  deals,  but  they  were 
not  to  be  at  the  risk  and  expeuce  of  them,  the  defenders ;  and  the  caigo  not  being  sent 
on  these  principles,  but,  on  the  contrary,  at  their  risk,  they  could  not  accept  it;  but» 
meantime,  if  the  deals  should  arrive,  the  defenders  would  take  care  of  them  for  the 
interest  of  the  concern.  After  this  came  the  letter  from  Hickson,  making  the  consign- 
ment and  the  bill  of  loading,  bearing  the  cargo  to  have  been  shipped  by  him,  accom- 
panied too  by  an  invoice  bearing  the  property  to  be  Hickson's,  and  to  be  sold  for  his 
behoof,  and  at  his  risk ;  and  on  the  back  of  the  bill  of  loading,  an  explanation  that  the 
eaigo  consisted  of  the  timber  shipped  by  John  Beadle  and  Company,  and  two  other 
hooses,  which  as  the  Lord  Ordinary  views  it,  was  a  declaration  that  all  difficulties 
residing  the  question  whether  the  timber  was  the  property  of  Beadle  and  Company  or 
not,  were  removed,  as  the  whole  were  shipped  by  Hickson,  and  invoiced  to  be  his 
property,  and  sold  for  his  behoof.  In  this  view  the  defenders  were  entitled  to  set  oflf 
any  claims  they  previously  had  against  Hickson,  against  the  pi'oduce  of  these  deeds,  and 
to  account  to  him  for  the  balance ;  and,  as  it  does  not  appear  that  the  defenders  were 
interpelled  from  sending  that  balance,  but,  on  the  contrary,  were  required,  by  the  letter 
29th  October  1815,  to  send  to  him  a  statement  of  accounts,  and  they  did  send  the 
balance ;  the  interlocutor  of  the  Judge- Admiral  appears  to  be  quite  consistent  with  law 
and  fact." 

The  pursuer  petitioned,  and  pleaded : — 

The  defenders  had  good  reason  to  suspect  from  the  previous  cor-  [664]  -respondence 
with  the  original  proprietors  of  the  deals,  that  Hickson  was  not  the  true  owner,  and 
therefore  would  not  have  been  entitled  to  retain  the  goods  even  for  a  present  advance  to 
him.  But,  although  a  party,  who  bona  fde  believes  a  factor  to  be  owner  of  goods,  and 
makes  a  present  advance  of  money  to  him  on  the  credit  thereof,  may  be  entitled  to 
retain  the  goods  as  a  security  for  such  advance,  there  is  no  analogy  between  such  a  case 
and  the  case  of  a  pledge  or  retention  of  the  goods  for  the  factor's  prior  debts  ;  and  the 
very  principles  on  which  the  right  of  retention  is  sustained  in  the  one  case,  are  totally 
exclusive  of  such  right  on  the  other.  The  party  who  makes  a  present  advance  to  the 
factor,  trusts  in  no  respect  to  his  personal  cr^it,  but  stipulates  for  and  receives  the  real 
security  of  the  goods  for  his  indemnity ;  and  it  might  be  unjust  and  dangerous  to  com- 
merce to  compel  him  to  deliver  up  the  goods  to  the  true  owner,  which,  by  an  express 
and  bona  fide  contract,  were  pledged  as  a  security  before  the  money  was  advanced.  But^ 
in  reference  to  prior  debts  and  obligations,  the  consignee  originally  stipulated  for  no 
security,  and  far  less  for  a  real  lien  over  the  consigned  goods,  but  trusted  to  the  personal 
credit  of  the  factor,  and  was  his  personal  creditor  on  that  footing,  before  the  consigned 
goods  ever  came  into  his  hands.  His  rights  are  in  no  respect  infringed  or  defeated  by 
the  challenge  of  the  real  owner ;  and,  even  after  full  effect  is  given  to  his  rei  vindication 
the  consignee  still  retains  all  the  security  he  ever  possessed  or  stipulated  for.  Abbots 
Edit.  1812,  p.  400,  s.  19  ;  Martin  against  Coles,  Maule  and  Selvryn^s  Eep.  5th  February 
1813,  vol  i.  p-  140. — KUk.  No.  3,  iXKe  Foreign  ;  Colquhoun  against  Finlay,  Duff,  and 
Company,  15^^  November  1816.      The  distinction  between  retention  for  a  present 
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advance  and  for  prior  debts,  is  clearly  marked  by  Finlay,  Dufi^  and  Company,  against 
Ede  and  Bond,  15th  May  1818. 

The  defenders  anstoered, — 

There  was  no  interpellation  by  the  pursuer  or  any  other  person  till  after  the  account 
of  sales  and  the  balance  were  remitted  to  Hickson ;  and  there  is  no  rale  of  mercantile 
law  more  firmly  settled,  or  which  stands  on  more  equitable  principles  than  this,  that^ 
whereyer  an  agent  is  permitted  to  hold  himself  out  as  principal,  the  party  dealing  with 
him  is  entitled  to  act  on  that  footing,  7  TemUy  Eeports,  360.  The  defenders  had  not 
the  most  distant  reason  to  doubt,  after  they  saw  the  bill  of  loading,  that  Hickson,  in 
whom  the  property  of  the  goods  was  now  vested,  had  arranged  matters  with  Beadle  and 
Company,  and  that  he  was  to  all  intents  and  purposes  the  sole  purchaser  and  owner  of 
the  goods.  But,  even  allowing  that  he  was  only  factor  for  the  pursuer,  they  have  paid 
the  whole  of  the  proceeds  to  his  own  agent,  and  it  would  be  against  all  justice  and  good 
faith  to  allow  him  to  claim  them  a  second  time.  The  authorities  quoted  by  the  pursuer 
refer  to  cases  where  a  factor  has  over-stepped  his  powers,  by  pledging,  for  instance, 
where  he  had  only  a  power  to  sell.  The  pursuer  authorised  Hickson  to  send  the  goods 
[565]  to  the  defenders  as  his  own  property ;  and  he  was  bound  to  have  warned  them  of 
the  true  ownership,  so  as  to  interpel  them  from  paying  the  proceeds  to  Hickson  if  he 
meant  to  claim  them  himself. — Goates  against  Lewis,  1  Campbell  444. — 1  Starkie,  v. 
33. — 7  Termly  Reports,  p.  361. — Pcdey  on  Principal  and  Agent,  212. — Baxter  against 
Bell  and  Maxwell,  17th  December  1800. — Hitchiner,  Hunter,  and  Company,  against 
Stewart  and  Ninian,  8th  December  1803. — Bell's  Bankrupt  Law,  3d  edit.  172. 

The  Court  were  unanimous  in  adhering  to  the  interlocutor,  on  the  general  principle ; 
and  the  only  question,  therefore,  was,  whether  the  accounts  were  settled  and  the 
balance  remitted  to  Hickson  before  the  pursuer  intimated  that  he  was  the  real  owner. 


No.  187.       F.C.  N.S.  V.  575.     19  Nov.  1818.     2nd  Div.— Lord  PitmUly. 

William  Caldkr  of  Eedford,  Pursuer. — Cranstoun  et  Forsyth, 

Andrew  Steele,  W.S.,  Defender. — Dean  of  Faculty ^  Millar^  Skene, 

Adjudication, — Found  that,  although  the  husband's  interest  in  the  rents  of  his  wife's 
lands,  flowing  from  his  jus  mariti,  may  be  attached  by  his  creditors  by  adjudication, 
it  is  not  effectually  attached  by  an  adjudication  led  against  those  lands  as  being  his 
property,  with  a  general  clause  of  all  right,  title,  and  interest  which  he  may  have  in 
them. 

Certain  persons,  who  were  creditors  of  John  Somerville,  and  for  whom  Mr.  Steele 
was  trustee,  adjudged  certain  lands  as  belonging  to  Mr.  Somerville,  "  with  all  right,  title, 
and  interest,  which  the  said  defender  has  or  can  claim  thereto ; "  when,  in  fact,  as  was 
afterwards  found,  the  lands  belonged  to  his  wife,  and  his  only  interest  in  them  was  his 
right  to  levy  the  rents  under  his  jus  mariti.  Afterwards  Mr.  Calder,  another  creditor 
of  Mr.  Somerville,  used  arrestments  against  certain  rents  of  those  lands.  In  these 
circumstances,  a  competition  for  those  rents  arose  between  Mr.  Calder,  founding  upon 
his  arrestment,  which  specially  attached  them,  and  Mr.  Steele,  founding  upon  the  prior 
adjudication,  which,  he  argued,  attached  Mr.  Somerville's  jus  mariti,  and  thus  included 
those  and  all  other  rents  falling  due  after  the  adjudication. 

[576]  The  Lord  Ordinary  found  that  the  adjudication  had  not  the  effect  of  attach- 
ing the  future  rents,  as  falling  under  Mr.  Somerville's  jus  mariti,  in  competition  with 
the  arrestment 

Pleaded  by  Mr.  Steele  for  the  adjudgers,  in  a  reclaiming  petition : — 1.  The 
husband's  interest  in  the  wife's  heritage  arising  from  the  jus  mariti  may  be  adjudged. 
There  are  several  general  classes  of  adjudgeable  subjects,  which  necessarily  include  the 
jtis  maritu  Every  kind  of  patrimonial  interest  connected  with  land  is  adjudgeable ; 
ErsTc  b.  iL  tit.  12,  sect.  6.  Offices  and  privileges  are  adjudgeable ;  Blair  and  Naime 
against  Freebaim,  22d  July  1737,  Clerh  Hume, — Cockburn  against  Creditors  of  Langton, 
10th  July  1747,  Kaimes,     Not  only  proper  feudal  subjects  are  heritable,  and,  therefore, 
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adjudgeable,  but  also  quasi  feuda  ;  and  among  thoee  are  comprehended  all  rights  bear- 
ing tracturn  fiduri  temporis;  Erak,  b.  ii.  tit.  2,  sect  6. 

Bat,  in  addition  to  this,  it  is  expressly  laid  down  by  the  writers  upon  law,  that  the 
husband's  interest  under  the  jua  mariti  may  be  adjudged ;  DirletcnCs  Doubts,  p.  174, 
and  Stewards  Answers,  p.  244,  voce  Jus  Mariti; — Banktorif  b.  iii.  tit.  2,  sect  38; — 
Lord  KaimeSy  in  reporting  Wilson  against  Falconer,  7th  December  1759.  And  this  has 
even  been  expressly  found  by  the  Court ;  Menzies  against  Creditors  of  Gillespie,  8th 
De«ember  1761,  Fac.  Col  No.  67. 

2.  The  husband's  interest  in  the*  rents  under  hiajtca  mariti  was  adjudged  in  the 
present  case.  The  general  clause  in  the  adjudication  carries  all  inferior  rights  which 
may  be  vested  in  the  debtor,  though  the  adjudger  may  have  supposed  him  to  be 
absolute  proprietor.  This  is  quite  fixed  with  regard  to  inferior  rights  other  than  the 
jus  mariti^  e.g,  infeftments  of  annualrent,  back-bonds,  &c. ;  Fairholm  against  Benton 
and  the  Countess  of  Leven,  21st  November  1673,  Stair. — Nisbet  against  Mein,  23d 
January  1674,  »Stair, — Menzies  against  Brown,  21st  December  1710,  Forbes;  20th 
November  1711,  FountainhaU^ — Stair^  b.  iii.  tit.  2,  sect.  16. — Bankton^  b.  iii.  tit  2, 
sect.  41. — Erak.  b.  ii.  tit.  12,  sect.  8.  And  it  has  been  specially  found  with  regard  to 
the/iw  mariti  ;  Menzies,  swpra. 

Answered. — 1.  It  is  a  doubtful  question  how  far  the^tM  mariti  is  adjudgeable.  But 
upon  principle  it  is  difiicult  to  say  why  it  should  be  so,  as  it  is  merely  the  husband's 
right  to  administer  the  partnership  between  him  and  his  wife  with  regard  to  their 
moveable  estate,  and  comprehends  no  subjects  except  such  as  are  properly  and  strictly 
moveable,  and  are,  therefore,  proper  to  be  attached  only  by  arrestment  and  poinding ; 
Ersk.  b.  L  tit.  6,  sect.  12,  13 ;  b.  ii.  tit.  2,  sect.  7,  18. 

2.  The  adjudication  was  led  against  the  lands  in  question  as  the  property  of  John 
Sommerville,  and  no  mention  was  made  of  his  interest  in  the  rents  under  hiBJua  mariti^ 
in  case  of  the  lands  being  the  property  of  his  wife.  In  such  a  case,  the  general  clause 
in  the  [677]  adjudication  may  carry  subordinate  and  inferior  rights  in  the  person  of  the 
debtor,  of  a  nature  analogous  to  that  of  property,  e.g.  adjudications,  wadsets,  heritable 
bonds,  &c.  affecting  the  subject  adjudged  as  his  property,  but  it  cannot  carry  his  interest 
in  the  rents  of  that  subject,  which  is  found  to  be  the  property  of  his  wife ;  because  that 
interest  is  of  a  nature  essentially  different  from  a  right  to  the  property,  being  merely  a 
personal  right  to  uplift  the  rents  of  the  wife's  heritage  wherever  situated,  and  because 
not  only  it  could  not  have  been  in  the  contemplation  of  the  adjudger,  but  the  summons 
of  adjudication  is  expressly  exclusive  of  it,  as  it  libels  the  lands  to  be  the  property  of 
the  debtor,  and  not  of  his  wife. 

The  case  of  Menzies  can  be  no  authority  upon  this  point,  as  in  that  case  the  adjudi- 
cation was  expressly  led  upon  the  assumption  that  the  lands  belonged  to  the  wife. 

Upon  advising  the  reclaiming  petition,  with  answers,  the  majority  of  the  Judges 
seemed  rather  to  be  of  opinion,  upon  the  first  point,  that  the  husband's  interest  in  the 
rents  of  his  wife's  lands,  arising  from  his  jus  mariti,  was  a  right  which  could  be  affected 
by  adjudication,  but  waived  deciding  that  point.  Upon  the  second  point,  three  of  the 
Jadges  were  of  opinion,  upon  the  ground  stated  by  the  respondent,  that  that  interest 
was  not  effectually  adjudged  in  the  present  case ;  while  another  Judge  rather  inclined, 
upon  the  effect  of  the  general  clause,  to  be  of  a  contrary  opinion ;  and  another  Judge 
wished  farther  argument. 

The  Court  adhered. 

Upon  advising  a  second  reclaiming  petition,  with  answers  (containing  some  additional 
anthonties,  which  are  inserted  in  the  preceding  argument),  all  of  the  Judges  were  of 
opinion,  upon  the  first  point,  that  the  husband's  interest  was  attachable  by  adjudication. 
Upon  the  second  point,  the  three  Judges  who  had  formerly  been  of  opinion  that  the 
husband's  interest  was  not  attached  in  the  present  case,  adhered  to  their  opinions ;  one 
of  their  Lordships  with  some  hesitation,  while  the  other  two  Judges  were  of  opinion 
that  it  was  attached. 

The  Court  again  adhered. 
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No.  188.       F.C.  N.8.  V.  578.     21  Nov.  1818.     2nd  Div.— Lord  PitmiUy. 

Archibald  Cuthill,  Pursuer. 

William  Jeffrey,  Defender. — Forsyth. 

Tack — Bankrupt, — Found  that,  where  the  estate  of  a  tenant  is  sequestrated,  and  the 
trustee  takes  the  benefit  of  the  lease  by  entering  to  possession,  the  landlord  is  a  pre- 
ferable creditor  for  repairs  prestable  by  the  tenant. 

Archibald  Cuthill  let  a  cotton-mill  for  five  years  to  Robert  Sheriff,  under  an  obliga- 
tion from  Sheriff  to  keep  it  in  repair.  Sheriff  allowed  it  to  go  into  disrepair.  Daring 
the  last  year  of  the  lease,  Sheriff  became  bankrupt,  his  estate  was  sequestrated,  and 
William  Jeffrey  was  appointed  trustee  for  his  creditors.  Jeffrey  entered  into  possession 
of  the  mill  10  months  before  the  expiry  of  the  lease,  in  order  to  finish  certain  works  for 
the  behoof  of  the  creditors.  In  these  circumstances,  Cuthill  claimed  the  full  ezpences 
of  repairing  the  subject^  while  Jeffrey  contended  that  he  was  only  entitled  to  be  ranked 
as  an  ordinary  creditor. 

CuthQl  having  brought  an  action  against  Jeffrey  before  the  magistrates  of  Glasgow, 
they  found  him  entitled  to  the  full  expence  of  the  repairs. 

This  judgment  being  brought  under  review  by  suspension,  the  Lord  Ordinary,  "  in 
respect  the  defender  took  the  benefit  of  the  lease,  by  entering  into  possession  ten  months 
before  the  termination  thereof,  and  thus  became  liable  to  fulfil  the  obligation  incumbent 
on  the  tenant,"  repelled  the  reasons  of  suspension. 

And  this  interlocutor  of  the  Lord  Ordinary  being  brought  under  review  of  the  Court 
by  a  reclaiming  petition,  their  Lordships  were  clearly  of  opinion,  upon  the  principle 
expressed  in  the  Lord  Ordinary's  interlocutor,  that  repairs  or  other  the  like  obligations 
imposed  upon  a  tenant  by  his  lease,  form  a  burden  upon  the  lease  when  taken  up  by  a 
trustee  for  his  creditors,  as  had  formerly  been  [579]  found  with  regard  to  arrears  of  rent 
due  by  the  tenant,  Ross  against  Monteath,  5th  February  1786;  Nisbet  and  Company's 
trustee,  10th  December  1802 ;  and  unanimously  refused  the  petition  without  answers. 

[CI  Maclean's  Trustee  v.  Maclean  of  ColVs  Trustee,  13  D.  93.] 


No.  189.       F.C.  N.S.  V.  679.     24  Nov.  1818.     1st  Div.— Lord  Alloway. 

LiLLiE  and  O^^hers,  Pursuers. — Skene. 

M'KissocK  and  Company,  Defenders. — Btxhanan. 

CompenscUion — Retention. — It  is  incompetent  for  the  insured  to  plead  compensation  on 
an  alleged  and  disputed  loss,  incurred  during  the  voyage,  against  the  underwriters' 
claim  for  their  premium. 

Lillie  and  Others  underwrote  L.1000  on  the  ship  ''Alexander"  of  Ayr  from  Mira- 
michi,  '*  in  her  port  or  ports  of  loading  in  North  America  to  Ayr,  Troon,  or  Clyde,  at 
the  rate  of  5  per  cent."  On  her  voyi^e  she  put  into  Troon, — remained  there  for  twenty- 
four  hours, — partially  unloaded, — and  then  proceeded  to  Ayr,  in  making  which  harbour, 
she  struck  on  the  bar,  and  sustained  damage. 

The  underwriters  refused  to  pay  this  loss,  on  the  ground  that  the  vessel  having 
moored  in  the  Troon,  and  commenced  the  discharge  of  her  cargo,  the  voyage  insured 
was  ended,  and  that,  therefore,  they  were  not  liable  for  the  loss  incurred  in  attempting 
to  enter  Ayr  harbour;  and  raised  an  action  for  payment  of  their  premiums.  The 
insured  maintained,  that  the  vessel  was  obliged  to  enter  Troon,  from  being  too  deeply 
laden  to  pass  Ayr  bar  with  safety,  in  the  heavy  sea  which  at  the  time  prevailed,  and 
that  the  ship  remained  anchored  in  the  usual  way  only  until  so  much  of  her  [580]  caigo 
was  discharged,  as  made  it  appear  safe  to  attempt  Ayr ;  that,  therefore,  the  underwriters 
were  liable,  and  the  insured  were  entitled  to  compensate  the  claim  of  premium  with  the 
average  so  incurred.     And  they  raised  an  action  for  recovering  the  amount  of  the  loss. 

The  Judge  Admiral  decerned  for  payment  of  the  premiums  in  the  action  at  the 
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mstanoe  of  the  underwriters,  and  refused  to  conjoin  that  action  with  the  action  for 
payment  of  the  average  loss,  "in  respect  that  the  premia  sued  for  are  liquid  debts, 
while  the  daim  of  average  is  illiquid  and  disputed."  The  question  as  to  the  premiums 
was  then  brought  by  suspension  before  the  Lord  Ordinary,  who  ordered  condescendence 
tnd  answers  as  to  the  liability  for  the  average  loss,  with  a  view  to  a  remit  to  the  Jury 
Courts  in  respect  that  the  premium  is  the  consideration  given  for  risk  of  loss,  and  that 
ihey  are  both  parts  of  the  same  contract. 

The  underwriters  petitioned  and  argued, — Liquid  claims  cannot  be  compensated  by 
illiquid,  and  the  maxim,  "  qttod  etatim  liquidari  potest  pro  jam  liquido  habetur,**  has  no 
application  to  a  debt,  the  very  foundation  and  existence  of  which  is  disputed.  Premiums 
form  the  basis  of  the  contract  of  insurance,  and  ought  to  be  paid  before  the  contract  can 
be  considered  as  completed, — any  deviation  from  this  practice  introduced  by  merchants 
from  views  of  conveniency,  does  not  expose  the  underwriter  to  have  his  demand,  when 
he  makes  it,  met  by  a  statement  of  vague  and  illiquid  counterclaims.  Every  insurer 
may  insist  on  being  paid  the  premium  before  he  subscribes  the  policy.  The  policy 
actually  contains  a  receipt  for  them,  whether  paid  or  not^  and  law  holds  them  to  have 
been  paid. — Marshall^  vol.  i.  p.  335,  edit.  1808. — Ferrier  against  Sandeman  and  Others, 
29th  June  1809. — ^It  would  be  productive  of  the  worst  consequences,  if  underwriters 
were  obliged  to  abide  the  issue  of  complicated  law  suits  before  they  could  obtain  pay- 
ment of  claims  against  which  no  objection  lay. 

The  insured  answered^ — A  policy  is  a  bona  fide  contract,  and  the  mutual  claims  of 
parties  arising  from  it  resolve  into  an  accounting  under  the  policy.  The  right  to 
premium  and  to  indemnity,  are  counterparts  of  one  another.  The  right  to  demand  the 
one  is  dependent  on  the  performance  of  the  other.  Hence,  refusing  indemnity  suspends 
the  payment  of  the  premium.  Premium  is  not  a  liquid  debt  It  is  not  a  debt^  because 
the  underwriters  refuse  to  bear  the  risk,  in  consideration  of  which  the  premium  is 
stipulated.  It  may  be  liquid,  but  it  must  also  be  due  and  admitted  before  the  plea  of 
eompensation  can  apply. — Grieve  against  Bennet,  Ist  December  1812. — There  would  be 
great  iigustice  in  forcing  the  insured  to  pay  the  premium,  and  then  leave  them  to  seek, 
in  a  precarious  and  protracted  law  suit^  the  indemnity  which  was  purchased  by  this 
premium. 

[581]  Upon  advising  petition  and  answers, — 

Lfmi  Balgray  observed, — ^The  only  question  here  is,  Whether  the  underwriters  are 
entitled  to  exact  payment  of  the  premium  independent  of  the  claim  of  damages,  I 
think  they  are.  The  practice  of  England  and  Scotland  is  the  same.  The  underwriter 
is  entitled  to  demand  payment  of  the  premium  ante  omnia.  That  is  an  original  right  of 
which  you  cannot  deprive  him.  The  underwriters  here  are  all  solvent.  The  premium  is 
held  to  be  in  the  pocket  of  the  broker,  and  when  the  risk  ends,  the  underwriter  says  to 
him,  pay  me  what  you  have  received  or  ought  to  have  received  from  the  insured. 

The  Lord  President. — I  have  some  doubt  of  that.  By  old  practice,  premiums  were 
iuUe  omnia  payable,  and,  so  far,  in  law  a  rei  irderventus  is  still  created  fixing  the  con- 
tract. But  in  practice  they  are  not  paid,  and  on  chat  account  are  open  to  compensation. 
If  a  loss  has  been  incurred,  it  would  be  absurd,  first  to  give  a  decree  for  the  premium, 
and  then  decree  for  the  amount  of  the  loss,  which  would  be  decerning  payment  of  the 
premium  back  again.  If  the  compensation  arose  from  other  transactions,  then  the 
objection  would  be  good ;  but  the  debt  here  is  not  extraneous.  The  claim  arises  out  of 
the  same  contract.  I  am,  therefore,  for  adhering,  to  allow  both  questions  to  be  settled 
together. 

The  Court  altered,  and  found  the  letters  orderly  proceeded. 

fCf.  Allans  v.  Hynd,  8  S.  614,  615.] 
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No.  190.       F.C.  N.S.  V.  582.     24  Nov.  1818.     2nd  Div.— Lord  Craigie. 

The  Honourable  Mary  Frkderica  Elizabeth  Hood  M'Kbnzie,  Pursuer.— 

Clerkf  Cranstoun,  M'Kenzie. 

The  Honourable  Frances  Catharine  M'Kenzie  and  Others,  Defenders,— 

Jeffrey,  Mancrieff, 

Tailzie. — Where  the  fetters  of  an  entail  are  laid  on  the  institute  nominaiim^  and  "the 
heirs,  substitutes,  and  successors,"  and  the  institute  predeceases  the  entailer,  the  next 
heir  taking  the  estate  is  bound  by  the  fetters. 

Francis,  Lord  Seaforth,  executed  an  entail,  2d  May  1810,  whereby  he  dispones  and 
conveys  "to  William  Frederick  M'Kenzie,  my  eldest  son,  and  the  heirs-male  of  his 
body,  whom  failing,  to  Francis  John  M'Eenzie,  my  second  son,  and  the  heirs-male  of 
his  body,  whom  failing,  to  the  other  heirs  and  substitutes  herein  after  appointed  to 
succeed  to  my  lands  and  estates  in  Scotland,  in  the  order  in  which  they  are  appointed 
to  succeed  thereto,"  all  lands,  &c.  pertaining  to  him  at  his  death;  ''and  without 
prejudice  to  the  said  generality,  but  for  the  purpose  of  completing  my  intention  with 
respect  to  my  lands  and  estates  in  Scotland,  I  hereby  give,  grant,  dispone,  and  convey 
to  and  in  favour  of  the  said  William  Frederick  M'Kenzie,  my  eldest  son,  and  the  heirs- 
male  of  his  body ;  whom  failing,  to  the  said  Francis  John  M^Kenzie,  my  second  son,  and 
the  heirs-male  of  his  body ;  whom  failing,  to  any  other  son  or  sons  to  be  procreated  of 
my  body  successively,  and  the  heirs-male  of  the  body  of  such  son  or  sons  respectively; 
whom  failing,  to  the  heirs  whatsoever  of  the  body  of  the  said  William  Frederick 
M'Kenzie,  my  eldest  son ;  whom  failing,  to  the  heirs  whatsoever  of  the  body  of  the  said 
Francis  John  M'Kenzie,  my  second  son ;  whom  failing  to  the  heirs  whatsoever  of  the 
body  of  any  other  son  or  sons  to  be  procreated  of  my  body  successively  in  their  order  of 
seniority ;  whom  failing,  to  Mary  Frederica  Elizabeth,  my  eldest  daughter,  wife  of  Sir 
Samuel  Hood,  Knight  of  the  Bath,  rear  admiral  of  the  white,  and  the  heirs  whatsoever 
of  her  body ;  whom  failing,"  &c. 

[683]  The  limitations  and  restrictions  of  the  entail  are  laid  on  "  the  said  William 
Frederick  M'Kenzie,  and  the  heirs,  substitutes,  and  successors  before  mentioned;"  and 
the  procuratory  of  resignation  and  precept  of  sasine  are  in  favour  of  "  the  said  William 
Frederick  M'Kenzie,  and  the  heirs  of  entail  herein  before  specified." 

The  deed  contained  a  clause  dispensing  with  delivery,  and  was  not  delivered,  but 
found  in  Lord  Seaforth's  repositories. 

Lord  Seaforth  died  11th  January  1815,  having  survived  both  his  sons,  who  had  left 
no  issue ;  and  his  eldest  daughter,  Mary  Frederica  Elizabeth  Hood  M'Kenzie,  became 
entitled  to  succeed  to  the  estate.  She  served  herself  heir  of  tailzie  and  provision  in 
general,  cum  henefido  invetitarii,  to  her  father,  and  was  infeft,  in  virtue  of  the  precept 
of  sasine  in  the  disposition  by  her  father. 

She  afterwards  brought  an  action  against  the  substitute  heirs  of  entail,  concluding 
that  she  ''has  obtained  right  to  the  said  disposition,  and  the  unexecuted  procuratory  of 
resignation  and  precept  of  sasine  therein  contained,  and  is  thereby  entitled  either  to 
take  a  valid  infeftment  upon  and  in  virtue  of  the  said  precept  of  sasine,  and  the  decree 
to  follow  hereon,  which  may  be  followed  by  charters  of  confirmation  from  the  superiors 
of  the  pursuer  in  the  said  lands  and  others,  or  on  the  procuratory  of  resignation  in  the 
said  disposition,  to  obtain  from  the  said  superiors  charters  of  resignation ;  and  the  said 
superiors  ought  and  should  be  decerned  and  ordained  to  grant  charters  of  confirmation 
or  resignation  accordingly,  but  free  from  the  conditions,  declarations,  restrictions, 
limitations,  and  clauses  irritant  and  resolutive  expressed  in  the  said  deed  of  entail,  or 
any  of  them :  That  the  said  general  service  of  the  pursuer,  as  heir  of  tailzie  and  provi- 
sion to  her  father,  and  the  infeftment  taken  and  recorded  as  before  mentioned  are  inept 
and  irregular,  and  do  not  operate  as  any  bar  to  the  pursuer  of  new  taking  infeft* 
ment,  or  expeding  any  other  title  upon  the  said  disposition,  in  virtue  of  the  decree 
to  be  obtained  hereon;  and  the  pursuer,  as  institute,  conditional  institute,  or  dis- 
ponee  as  aforesaid,  is  entitled  to  hold,  possess,  and  enjoy  the  said  lands  and  estates 
before  described,  as  a  fee-simple,  freed,  acquitted,  discharged,  and  disburdened  of 
all  and  every  such  conditions,  declarations,  restrictions,  limitations,  and  clauses  irritant 
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and  resolutive,  and  is  entitled  to  sell,  alienate,  or  dispone  the  same,  either  gratuitously 
or  for  onerous  causes,  and  to  alter  the  order  of  succession  before  specified,  according  as 
she,  the  pursuer,  shall  think  fit^  and  to  contract  debt,  which  may  affect  and  burden  the 
said  lands  and  others,  or  any  part,  or  to  grant  servitudes  thereon,  or  tacks,  either  long 
or  short,  of  all  or  any  part  of  the  said  lands  and  others,  and  for  such  rents  as  she  shall 
think  proper,  and  generaUy  to  exercise  all  other  acts  of  absolute  and  unlimited  property, 
without  any  controul,  molestation,  or  contradiction,  from  the  other  heirs  of  line  of  the 
said  Francis  Lord  Seaforth,  the  said  heirs  of  entail,  or  any  of  them." 

[584]  Lord  Oraigie^  Ordinary,  appointed  the  case  to  be  stated  in  informations  to 
the  Court. 

The  pursuer  plecbded^ — It  is  a  fixed  point  of  law,  that  where  the  fetters  of  an  entail 
are  directed  only  against  heirs^  or  persons  designated  by  equivalent  and  synonymous 
expressions,  they  do  not  affect  the  disponee  or  institute,  however  clearly  the  grantor 
intended  by  these  terms  to  comprehend  the  disponee  or  institute. — Ross,  4th  November 
1743 ;  Lesslie,  24th  July  1752  ;  Elchiee,  voce  Taillie,  No.  49 ;  Erskines  against  Balfour 
Hay,  14th  February  1758;  Edmonstone  against  Edmonstone,  24th  November  1769, 
reversed  on  appeal  15th  April  1771;  Gordon  against  Lindsay  Hay,  8th  July  1777; 
Menzies  against  Menzies,  25th  June  1785;  Well  wood  against  Well  wood,  23d  February 
1791,  and  Slst  May  1797 ;  Marchioness  of  Titchfield  against  Gumming  Gordon,  22d 
May  1798 ;  Miller  against  Gathcart,  12th  February  l799 ;  Steele  against  Steele,  12th 
May  1814. 

In  this  entail,  the  fetters  are  directed  only  against,  let,  William  Frederick 
M*Eenzie;  2d,  against  heirs,  substitutes,  and  successors,  which  are  just  synonymous 
expressions.  There  oan  be  no  dispute  about "  heirs."  "  Substitutes  "  in  Scotch  law 
means  substitute  heirs,  and  contradistinguished  from  conditional  institutes, — Diet  voce 
Siibsiiiute  and  Conditional  Institute,  "Successors"  are  just  persons  succeeding  in  the 
right  under  the  disposition  to  some  other  person,  which  is  precisely  the  same  as  heirs, 
and  undoubtedly  is  not  applicable  to  an  institute,  who  takes  as  conditional  disponee 
directly,  and  does  not  take  up  any  right  that  ever  was  in  any  other  person,  or  succeed  in 
any  way. — Erskine,  lib.  iii.  tit.  9,  sect.  9. — The  difference  between  substitutes  in  the 
Roman  law,  and  in  the  phraseology  of  Scots  law,  is  noticed  by  our  writers. — Erskine, 
Hh.  iii.  tit.  8,  sect.  44. 

The  pursuer  is  not  heir  but  only  disponee  or  institute.  She  was  originally  condi- 
tional institute,  and  the  death  of  her  brothers  purified  the  condition  of  her  institution ; 
and  she  takes  a  right  under  the  disposition,  which  never  was  vested  in  any  person 
before  her,  and  not  as  heir,  substitute,  or  successor. 

1.  It  is  quite  clear  she  is  not  heir  to  her  father,  the  disponer. — ^Wellwood  against 
Wellwood,  23d  February  1791 ;  Mercer  against  Scotland,  6th  June  1745,  Falc, ;  Kilk. 
^0.  6,  voce  Passive  Title. 

2.  It  is  equally  clear  she  is  not  heir  of  entail  to  any  of  her  brothers,  as  neither  of 
&em  had  any  right  under  the  entail ;  and  a  general  service  of  heir  of  tailzie  and  provi- 
sion to  them  must  have  been  inept,  as  there  was  no  right  vested  in  them  to  be  carried 
by  service. — Entk.  lib.  iii.  tit.  8,  sect  73;  Lessly  17th  February  1699,  Fount; 
Denholm,  January  1726,  No.  77  Rem.  Dec.;  Lord  Strathnaver  against  Duke  of  Douglas, 
2d  February  1728,  No.  104,  /Wa.— Forbes  against  Forbes,  3d  August  1756,  Sel.  Dec. 
No.  117,  Campbell  against  Gampbell,  28th  November  inO.—Kaimes's  Elucid,  p.  98.— 
Oraig,  lib.  ii  tit  17,  sect  22,  29,  30,  Sh^Stair,  lib.  iii.  tit  5,  [685]  sect  25,  51.— 
The  authorities  quoted  by  the  defenders  have  reference  to  cases,  1,  Of  disposition  by  a 
person  to  himself,  whom  failing,  to  others.  2.  Of  dispositions  delivered ;  both  of 
which  constitute  immediate  right  in  the  disponee,  out  of  whom  it  must  pass  by  succes- 
sion as  heir,  and  by  service ;  or,  3.  To  the  case  of  proper  substitute  heirs  taking  by 
BQoorasion  after  the  institute  has  taken  and  failed.  But  there  is  no  case  in  which  it 
ever  was  found,  that  a  person,  called  nominaiim  as  disponee,  required  service  to  another 
peison  who  had  died  during  the  life  of  the  disponer,  and,  therefore,  never  had  any 
right  in  him. 

The  pursuer,  therefore,  is  not  an  heir  of  entail,  or,  what  is  the  same  thing,  she  is  not 
"heir,  substitute,  or  successor;''  she  is  substitute  and  disponee.  As  soon  as  her  father 
died,  the  disposition  to  her  became  direct  and  absolute;  and  she  does  not  hold  any 
character  or  capacity  in  which  she  can  be  affected  by  the  prohibitions  and  irritancies  in 
the  entail     The  general  clause  as  to  payment  of  debts,   mentioning  "heirs  and 
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sabstitutoB  herein  after  appointed  to  succeed  to  mj  lands,"  or  the  terms  of  the  obligation 
to  infeft "  the  heirs  of  entail  before  specified/'  cannot  controol  the  proper,  explicit^  dispod- 
tiye  clause,  which  is  to  the  pursuer  nominatim,  and  under  which  she  must  take  as 
disponee  nominalim^  i,e,  not  as  heir. 

It  is  totally  erroneous,  in  fact,  that  the  informant  is  heir  in  this  deed,  and  that  the 
prohibitions  are  applicable  to  all  who  are  heirs,  whether  they  de  facto  take  as  heirs  or  as 
disponees,  as  she  is  not  merely  called  as  an  heir,  but  is  called  nominatim,  and  conse- 
quently called  to  the  chance  of  being  a  conditional  institute ;  and,  accordingly,  at  the 
time  when  the  deed  came  into  operation,  she  was  called  aa  a  conditional  institute  or 
nomtnattm,  disponee,  and  not  as  heir. — Menzies  against  Menzies,  25th  June  1785; 
Menzies  against  Menzies,  18th  January  1803  (not  reported). 

The  defenders  pleaded, — The  pursuer  is  neither  disponee,  institute,  nor  conditional 
institute,  but  an  heir  substitute  of  entail  There  is  first  a  general  destination  to 
William  Frederick  M'Kenzie,  and  the  heirs-male  of  his  body,  whom  failing,  to  Francis 
John  M'Kenzie,  and  the  heirs-male  of  his  body,  "  whom  failing,  to  the  other  heirs  and 
substitutes  herein  after  appointed  to  succeed  to  my  lands  and  estate  in  Scotland ; "  and 
the  pursuer  must  take  under  this  last  clause  as  an  heir  and  substitute  called  to  the  succes- 
sion in  that  character  alone.  The  special  destination  which  follows  is  intended  for  the 
purpose,  and  clearly  has  the  efiPect,  of  filling  up  the  substitution  "  to  the  other  heirs  and 
substitutes  herein  after  appointed  to  succeed." 

As  to  the  pursuer  being  not  a  substitute,  but  a  conditional  institute,  the  real 
meaning  of  that  term  cannot  apply  to  this  case ;  [686]  for,  by  the  Roman  law,  and  in 
some  cases  in  our  own  law,  a  conditional  institution  means,  that,  if  the  first  institute 
takes,  the  other  never  can. — Dickson  and  Maitland  against  Stevenson,  23d  February 
1697,  Fount — Stevenson  against  Barr,  24th  June  1784.  This  cannot  be  the  meaning 
of  the  pursuer,  for,  if  William  Frederick,  the  first  institute,  had  succeeded,  and  then 
died,  leaving  a  daughter,  it  cannot  be  maintained  that  the  destination  to  the  succeeding 
heirs  was  evacuated. 

It  is  fully  explained  by  the  authorities,  who  is  institute  and  who  is  substitute. — Er^ 
lib.  3,  tit.  8,  sect.  21,  44,  73,  71,— Stair,  lib.  3,  tit.  5,  sect.  6,  25,  51.— ^anA;.  lib.  3,  tit. 
5,  sect.  22. — Until  it  be  proved  in  legal  form  by  a  service  that  all  the  prior  substitutions 
have  failed,  the  pursuer  has  no  right  at  all ;  and  a  service  is  the  only  form  acknowledged 
by  law  for  establishing  the  fact  of  the  failure  of  the  previous  heirs,  and,  in  respect  of 
that  failure,  for  vesting  the  character  of  heir  of  tailzie  in  the  pursuer,  as  next  substitute. 
This  process  of  declarator,  by  the  very  terms  of  it,  is  merely  an  attempt  to  create  a  new 
form  of  service,  as  it  is  for  the  purpose  of  declaring  the  very  things  that  would  be  found 
by  the  service. 

There  was  a  personal  fee  carried  directly  by  the  deed  to  William  Frederick,  the 
institute,  although  the  deed  was  revocable ;  and,  as  the  pursuer  can  only  take  under  that 
deed,  she  must  take  up  the  personal  fee  vested  in  her  brother  by  a  service  as  heir  in 
general  to  him. — Creditors  of  Gordon  against  Gordon,  8th  February  1748,  Falc,  Kilk. — 
Hay  against  Lord  Charles  Hay,  30th  June  1758. — Zuille  against  Morrison,  4th  March 
1813. — Campbell  against  Campbells,  28th  November  1770.  Dikes  and  Boyd  against 
Boyd,  3d  June  1813.  If  the  pursuer  can  only  take  by  service  as  heir  of  her  brother, 
she  is  an  heir  substitute  of  entail,  and  in  every  view  must  be  subject  to  the  limitations 
of  the  entail. 

But,  even  supposing  that  the  pursuer  could  take  as  disponee  without  service,  still 
she  could  only  take  subject  to  the  fetters.  The  question,  whether  the  fetters  apply  to  a 
particular  person,  must  be  considered  in  reference  to  the  time  when  the  entail  was 
made.  Now,  when  the  entailer  executed  the  deed,  whether  he  called  her  as  nominatim 
substitute  or  conditional  institute,  he  unquestionably  applied  the  whole  limiting  clauses, 
not  only  to  her  and  to  all  the  other  heirs,  but  even  to  the  first  institute ;  and  unless  it 
can  be  maintained  that  the  first  institute  himself  would  have  been  subject  to  the 
fetters,  and  yet  that  the  pursuer  called  after  him  is  not  subject  to  them,  it  is  impossible 
to  support  this  conclusion  of  the  action. — Syme  against  Bonaldson  Dickson,  27tii 
February  1799. 

In  all  the  cases  quoted,  the  person  who  maintained  his  freedom  from  the  fetters  was 
institute  from  the  moment  that  the  entail  was  executed ;  and  there  was  a  marked  dis- 
tinction of  character  between  him  and  the  heirs  called  after  him.  But  here,  when  the 
deed  was  executed,  the  pursuer  was  only  called  aa  a  substitute  heir  after  a  great  many 
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sabstitatioiiB ;  and  she  must  admit  that^  if  [687]  the  snoceaBion  had  taken  place 
precisely  according  to  the  terms  of  the  deed,  she  moat  have  takeo  ae  a  substitute ;  and 
this  being  the  legal  effect  of  the  entail  at  the  time  of  execution,  it  could  not  be  altered  by 
a  contingency  which  does  not  change  her  situation  in  the  entail,  or  alter  the  force  of  the 
daoses  in  relation  to  one  another. 

Lord  Glerdee, — ^The  one  question  is,  Whether  the  pursuer  can  make  up  titles  by  a 
dedarator  instead  of  service  ?  The  other,  supposing  by  declarator,  Whether  she  could 
get  quit  of  the  entail  f  As  to  the  last,  I  have  no  earthly  conception  that  she  can  get  quit 
of  the  entail.  She  thinks  there  is  something  in  the  nature  of  institute  that  he  should 
Dot  be  hound  by  an  entail,  and  that  all  the  cases  proceeded  on  that  footing.  There  never 
was  such  an  idea  entertained.  It  is  just  as  proper  to  subject  the  institute  as  any  other. 
What  was  found  in  the  case  of  Duntreath,  which  is  said  to  have  introduced  this  ?  It 
proceeded  on  this,  that,  thoogh  an  institute  may  be  subjected  to  an  entail,  yet  an  heir  of 
entail  is  one  thing  and  an  institute  another ;  and  that,  if  a  man,  whatever  his  intention 
may  be,  does  not  limit  the  institute,  then,  considering  the  strict  construction  of  entails, 
you  hold  that  he  has  not  imposed  the  fetters,  and  it  is  on  that  ground  alone  he  is  free. 
Therefore,  the  only  question  is,  Whether  the  person  is  so  called  as  that  the  fetters  alfect 
himf  Now,  taking  this  deed  of  entail,  the  pursuer  is  not  called  as  institute,  but  as 
nominaiim  substitute.  By  the  structure  of  the  deed  she  is  called  merely  as  substitute ; 
there  can  be  no  doubt  that  the  fetters  are  directed  against  her.  But  she  says,  in  conse- 
quence of  what  has  happened,  I  can  take  up  the  estate  by  declarator ;  but  how  does  that 
free  her  from  the  fetters  of  the  deed,  if  they  are  directed  against  her  ?  If  her  brother 
had  lived  and  committed  a  contravention,  when  she  made  up  titles,  it  would  not  be  by 
a  service  to  him,  but  by  a  reduction  and  declaring  the  irritancy.  There  would  have 
been  the  same  difficulty  in  serving  to  the  entailer.  Could  she  hold  that  she  could  make 
it  np  as  institute  f  In  the  same  way,  by  the  death  of  her  brother,  she  may  make  up 
titles  in  any  suitable  way ;  but  will  you  loose  her  from  the  limitations  expressly  laid  on 
her  as  well  as  on  any  other  ?  There  is  a  total  misapplication  of  the  word  institute, 
8S  tiaius  adheres  to  the  person.  She  is  not  an  institute  of  any  kind  by  the 
deed.  She  may,  by  the  declarator,  take  the  benefit  of  the  deed,  but  she  never  can  be 
an  institute.  It  appears  quite  plain  that  there  is  no  foundation  for  this  part  of  the 
declarator. 

As  to  the  other  point,  the  mode  of  making  up  titles,  it  is  a  different  matter.  It  is  of 
DO  great  consequence, — she  will  get  a  title  to  the  estate.  If  she  had  made  up  no 
proTious  title,  what  objection  is  there  to  an  action  of  declarator  that  she  is  entitled  to  go 
to  the  superior  under  the  fetters  1  The  only  difficulty  is,  that,  as  matters  stand,  before 
you  sustain  the  action,  you  must  proceed  on  the  supposition  that  the  title  already  made 
Dp  is  void.  I  rather  incline  to  that  opinion  on  principle.  At  the  same  time,  in  the  case 
of  Gordon  of  Carleton,  the  [688]  Court  found  it  otherwise.  The  entailer  had  disponed 
to  his  heira-male,  whom  failing  to  others.  Nathaniel  Gordon  made  up  titles  to  the 
entailer;  and  these  were  found  made  up  properly;  although  Erskine  says,  that,  in  such 
a  case  as  Gordon,  there  should  have  been  a  service  to  the  institute  though  he  has 
failed. — Yet  look  at  the  decision;  it  is  the  very  reverse.  The  argument  was,  that 
aervice  to  the  entailer  was  good  service.  The  case  went  off  without  the  necessity 
of  examining  that  point;  but  there  is  little  doubt  that  that  service  seems  to 
have  been  thought  good.  Titles  of  this  kind  may  have  been  made  up,  and  creditors 
may  have  trusted  to  them;  but  on  principle  the  objection  is  well  founded.  For 
the  brief  is  accommodated  to  the  trial  of  the  person  entitled  to  succeed  to  the 
lut  heir,  according  to  the  tenor  of  his  own  rights.  If  the  brief  were  such  as  not  to 
say  any  thing  of  the  destination,  you  go  to  the  law.  If  he  holds  by  a  disposition, 
you  return  that  by  this  deed  such  a  person  is  heir  of  provision.  But  where  it  does 
not  appear  that  the  person  claiming  is  to  succeed  under  the  right  of  the  ancestor,  but  by 
some  deed  granted  by  that  person,  I  have  great  doubts  if  that  case  could  be  considered 
nnder  the  brief.  There  may  be  remedies  to  get  at  the  estate,  but  not  by  the  brief.  I 
never  heard  it  supposed  that,  if  a  man,  in  right  of  an  estate,  makes  a  disposition  to  me, 
hat  forgets  to  put  in  a  procuratory  of  resignation,  I  could  g;o  and  get  a  brief  to  be  served 
to  this  man,  who  did  not  himself  hold  under  this  deed.  I  must  proceed  against  his 
heirs  at  law.  The  analogy  is  strong  here,  though  the  disposition  is  not  the  same.  It  is 
where  the  man  dispones  to  one  heir  after  another ;  but  still  the  riuht  is  in  a  form  from 
which  it  doea  not  appear  that  this  lady  has  right  to  succeed  as  heir  of  provision.    I 
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rather  think  that  title  is  an  exceptionable  title.  As  to  the  service  to  her  brother,  the 
objections  to  that  are  obvious.  That  title  would  not  do.  On  the  whole,  I  do  not  see 
any  objection  to  this  mode  of  making  up  titles  by  declarator ;  but  it  is  not  a  necessary 
way ;  there  are  many  other  ways.  If  she  had  been  distinct  from  heir  of  line,  she  might 
have  pursued  him,  but  she  may  do  it  by  a  trustee. 

Lord  Robertson. — I  entirely  coincide  in  this  opinion. 

Lard  Justice-Clerk. — I  also  concur.  It  is  impossible  to  read  the  deed  without  being 
satisfied  of  her  being  bound  by  the  fetters.  As  to  making  up  titles,  there  are  many 
ways  of  doing  it,  but  I  hesitate  as  to  making  up  the  title  by  declarat<ir. 

Lord  BanncUyne, — I  have  a  doubt  that  there  ever  was  a  personal  fee  in  William 
M'Kenzie,  and  I  cannot  see  how  she  was  to  be  under  the  fetters.  If  I  could  be  satisfied 
that  there  was  a  fee  in  him,  I  would  think  she  was  bound  by  them. 

Lord  Oraigte, — ^The  leading  question  is,  whether  this  lady  is  substitute  or  institute  f 
It  appears  clearly  to  me  that  she  is  a  substitute.  There  is  a  difference  between  this  case 
and  that  of  Men-  [689]  -zies.  As  failing  the  heirs-male  of  the  body  of  the  entailer, 
James  Menzies  was  a  conditional  institute.  In  this  case,  where  pursuer  is  not  called  till 
after  seven  or  eight  substitutions,  I  cannot  conceive  how  she  could  get  out  of  the  situa- 
tion of  substitute.  The  Court  is  not  called  on  to  give  an  opinion  as  to  making  up  titles; 
but  I  see  no  great  objection  to  making  up  a  title  as  heir  to  her  elder  brother.  The 
simple  way  is,  however,  by  an  adjudication  on  a  trust  bond ;  but  we  are  not  called  on  to 
decide  this ;  we  decide  enough  when  we  find  that  this  lady  must  make  up  titles  as  a 
substitute. 

The  Court  (3d  December  1816)  found  'Hhat  the  pursuer  is  an  heir  of  entail  sub- 
stituted in  the  deed  executed  by  her  father,  and  founded  on  in  her  summons ;  and  that 
she  must  make  up  her  titles  to  the  lands  and  others  contained  in  that  deed,  as  an  heir  of 
entail  subject  to  the  conditions,  declarations,  restrictions,  limitations,  clauses  irritant  and 
resolutive,  contained  in  the  said  deed." 

Upon  advising  a  reclaiming  petition  and  answers, — 

Lord  Olerdee, — I  thought  the  interlocutor  right.  But,  at  same  time,  there  is  one 
expression  in  it  upon  which  I  have  some  difficulty,  that  "  she  must  make  up  her  titles 
to  the  lands,  &c.  as  an  heir  of  entail."  This  expression  is  not  quite  clear.  My  own 
apprehension  is,  that  she  is  called  as  a  substitute,  and  therefore  liable  to  the  fetters  of 
the  entail ;  and  that  the  defences  to  this  action  ought  to  be  sustained.  But,  as  to 
telling  her  in  what  way  to  make  up  titles,  it  is  another  question.  I  have  no  doubt  that 
she  may  make  up  titles  in  more  than  one  way ;  but  I  cannot  conceive  that  she  is  not 
fettered,  in  this  question  with  heirs,  whatever  may  be  said  by  creditors.  There  can  be 
no  doubt  that  she  is  called  as  a  substitute,  and  there  can  be  as  little  doubt  that  the 
fetters  are  laid  on  the  substitutes.  The  interpretation  put  upon  the  entail  by  the 
pursuer  results  into  this,  that,  though  the  heirs  are  liable  to  the  fetters,  it  is  to  be  under- 
stood that,  if  they  are  not  obliged  to  make  up  titles  as  heirs,  they  are  to  be  free  from 
the  fetters,  which  is  a  very  extraordinary  thing  to  imply.  Suppose  her  brother  had 
survived  her  father,  but  had  contravened  the  entail,  and  there  had  been  a  declarator,  she 
would  not  have  made  up  her  titles  as  heir  to  him,  nor  by  any  means  but  by  the  Act  of 
Parliament;  and  as  little  to  her  father,  because  her  father  was  not  a  disponee;  and 
would  any  body  say  that  she  would  be  entitled  to  get  quit  of  the  fetters  because  she  did 
not  make  up  her  titles  as  heir  of  entail  1  Her  father's  will  is,  that  the  heirs  are  to  be 
liable,  though,  by  accidents,  it  might  happen  that  they  did  not  make  up  titles  as  heirs. 
If  he  had  described  her  as  Lady  Hood,  could  she  have  got  quit  of  the  fetters  by  saying 
that  she  is  not  now  Lady  Hood  ?  She  must  be  subject  to  the  fetters  in  this  question 
with  the  heirs. 

[690]  Lord  Bannatyne. — I  am  not  quite  satisfied  that  the  judgment  is  well  founded. 
It  appears  to  me  that  there  are  two  points  for  consideration ;  Ist^  In  what  character  she 
must  take  up  the  estate.  Can  she  take  it  up  as  substitute  ?  If  she  does  the  fetters 
apply  to  her ;  but  if  she  does  not  take  it  up  as  substitute,  can  the  fetters  apply  to 
her?  And  there  my  doubt  lies.  In  this  entail  the  estate  was  not  settled  on  the 
entailer,  but,  in  direct  terms,  on  his  son;  and  then  a  set  of  persons  apparently  as 
substitutes.  But  no  fee  ever  vested  in  William  M*Kenzie.  A  distinction  has  been 
taken  between  a  fee  by  infeftment  and  a  personal  fee.  I  am  not  able  to  see  any  founda- 
tion for  that  distinction.  There  was  no  right  vested  in  him.  What  is  the  consequence? 
The  estate  is  disponed  to  him,  and  then  to  another  existing  son;  and,  after  some 
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soliBtitations,  goes  on  to  other  heirs,  of  whom  this  lady  is  one.  At  Lord  Seaforth's 
death  there  was  no  fee  in  William  M'Kenzie.  It  was  impossible  that  she  conld  take  up 
as  heir  to  him  unless  by  general  service,  if  he  had  a  personal  rights  or  by  a  special 
service,  if  a  vested  right ;  but  he  had  neither ;  and  she  came  to  be  disponee.  She  may 
serve  heir  to  shew  that  all  the  substitutions  have  failed ;  but  it  would  not  vest  the 
right ;  for,  if  there  was  none  in  him,  no  service  can  vest  it.  She  does  not  take  up  as 
sabetitute,  thouKh  she  might  eventually  have  doTie  so.  It  was  in  the  father's 
powers ;  and  ihe  fetters  are  laid  on  the  institute ;  but  do  the  words  apply  to  any  but 
William  M*Kenzie  f  They  do  not  apply  to  any  of  them  but  as  heirs  or  substitutes. 
There  are  none  applying  the  fetters  to  her. 

Lord  RoherUoTL — I  am  for  adhering. 

Lord  Cratgie, — I  concurred  in  the  interlocutor;  and  I  remain  still  of  the  same 
opinion.  My  only  difficulty  was,  in  allowing  the  action  at  all,  as  it  went  to  supersede 
a  service,  and  would  be  of  very  great  injury  to  the  public.  Stair  says  the  title  ought  to 
be  produced ;  and  here  the  title  is  to  be  made  by  the  declarator. 

Lord  Justice-Clerk. — I  admit  on  the  first  point  there  is  a  difficulty ;  but,  notwith- 
Btaoding,  I  am  not  prepared  to  declare  that  there  are  sufficient  grounds  for  cutting  down 
the  service  to  her  father.  But,  supposing  there  were  a  great  deal  more  required  to  this 
claim,  supposing  the  point  much  more  clear  than  I  think  she  has  made  it,  there  are 
sufficient  grounds  for  finding  that  she  is  not  entitled  to  take  up  the  estate  without  being 
liable  to  the  fetters.  This  is  a  particular  deed.  The  question  is  not  as  to  institute 
nominaiim^  for  there  is  a  declaration  that  every  person  called  shall  take  the  estate  under 
the  conditions,  &c.  It  is  not  like  any  of  the  cases  quoted,  such  as  Duntreatb,  Culdares, 
&&  The  de<'d  is  in  very  particular  terms.  Therefore,  without  interfering  with  the 
principles  of  these  cases,  there  are  sufficient  grounds  for  holding  that  she  can  take  the 
estate  only  under  the  fetters.  In  the  first  place,  it  is  clear  that  they  are  laid  on  William 
M'Kenzie, — be  is  the  first  institute.  They  are  as  [591]  expressly  laid  on  his  heirs  male, 
and  on  his  brother  and  his  heirs-male,  and  so  on  to  the  heirs  whatsoever  of  their 
bodies ;  and  it  is  only  in  the  seventh  or  eighth  line  that  the  estate  is  devolved  on  Mary 
Frederica  Elizabeth  Lady  Hood,  and  then  it  goes  on  calling  them  all.  After  having 
called  them,  we  find  that  every  one  of  the  restrictions,  &c.  are  laid  on  them  all,  begin- 
ning with  William  M'Kenzie,  and  their  "  heirs,  substitutes,  and  successors."  It  is 
impossible  for  me  to  shut  my  eyes  to  this  anxious  enumeration,  including  every 
individual  taking  up  his  estate,  notwithstanding  any  change  in  the  mode  in  which  they 
are  to  take.  I  am  not  fettered  by  the  former  cases,  but  must  look  to  this  deed  itself ; 
and  in  a  question  inter  Ticeredes,  we  have  the  clear  intention  of  the  entailer ;  and,  there- 
fore, though  there  were  more  in  the  first  point,  in  whatever  way  she  may  make  up  her 
titles,  she  must  take  the  succession  under  the  limitations  unequivocally  laid  on  her. 
There  may  be  no  necessity  for  the  words  objected  to  by  Lord  Glenlee,  but  with  a  slight 
variation  our  opinion  will  be  expressed. 

The  Court  "  find,  that  the  pursuer  is  an  heir  of  entaO,  substituted  in  the  entail 
executed  by  her  father,  and  founded  on  in  her  summons ;  and  that  she  must  make  up 
her  titles  to  the  lands  and  others  contained  in  that  deed,  subject  to  the  conditions, 
declarations,  restrictions,  limitations,  clauses  irritant  and  resolutive,  contained  in  that 
deed ;  and  with  this  rariation,  adhere  to  the  interlocutor  complained  of." 

[Remitted,  1  Sh.  App.  150;  4  S.RR.  (H.L.)  27.] 
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Anderson,  Pursuer. — Oreenshields. 

Mathkson,  Defender. — Buchavxin. 

Sale, — In  articles  of  roup  of  some  heritable  property,  certain  titles  were  declared  a 
sufficient  progress  with  which  the  purchaser  was  to  be  considered  as  satisfied,  and  not 
to  state  any  objection  against  them,  or  the  disposition  to  be  granted  by  the  seller. 
The  Court  gave  effect  to  this  clause,  and  the  corresponding  obligation  to  perform  the 
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conditions  of  the  roup,  where  the  purchaser  suspended  payment  of  the  price  on  the 
ground  that  further  steps  were  necessary  to  render  the  titles  complete. 

Certain  individuals  entered  into  a  regular  contract  of  copartnery  for  the  purpose  of 
carrying  on  a  brewery  in  and  near  Inverness.  By  this  deed  it  was  inter  alia  provided, 
that  the  grounds  and  buildings,  &c.  "  are  and  shall  be  the  joint  right  and  property  of 
the  copartnery,  in  proportion  to  their  respective  shares  of  the  capital  stock ;  and  Uiey 
severally  become  bound  to  execute  all  deeds  requisite  and  necessary  for  investing  each 
other  in  the  joint  right  and  property  of  the  premises  accordingly."  It  was  declarod 
that  the  share  of  the  party  dying,  or  becoming  insolvent,  *'  shall  be  held  to  have  ceased 
at  the  last  yearly  balance  or  statement  of  the  Company's  accounts  preceding  his  death  or 
insolvency ;  and  the  surviving  or  solvent  partners  shall  have  full  power  to  take  to  their 
own  use  and  benefit  the  share  or  shares  of  any  partner  so  dying  or  becoming  insolvent 
in  the  said  joint  trade,  and  the  stock  and  capital  employed  therein,  on  payment  to  the 
representatives  or  creditor  of  such  partner  of  the  value  of  his  share,  as  the  same  appeared 
at  the  last  yearly  balance  or  statement  of  accounts,  with  the  legal  interest  from  that 
period ;  and  the  said  value  shall  be  paid,  the  one-half  thereof  at  the  end  of  six  months, 
and  the  other  half  at  the  end  of  twelve  months  next  after  the  decease  or  insolvency  of 
the  said  partner,  with  interest  as  aforesaid ;  but  subject  always  to  deduction  and  allow- 
ance of  every  claim  which  the  Company  may  have  against  such  deceased  or  insolvent 
partner." 

[694]  Part  of  the  property  purchased  for  this  purpose  belonged  to  Robertson  and 
Ritchie  (who  were  infeft  therein),  whose  disposition  bears,  "that  Robert  Gordon, 
Esquire,  of  Draikies,  Hugh  Eraser,  Esquire,  of  Stoneyfield,  David  Sheriff,  Esquire,  Mr. 
Greorge  Munro,  merchant  in  Inverness,  Mr.  John  Young,  bookseller  there,  Mr.  John 
Imray,  brewer  there,  and  the  said  John  Eraser,  partners  in  trade  carrying  on  a  brewery 
of  ale,  porter,  and  beer,  in  the  East  Street  of  Inverness,  under  the  firm  of  Imray,  Toang, 
Eraser,  and  Company,  have  granted  bond,"  &c.  for  the  agreed  on  price.  Therefore  the 
disponers  proceed  to  convey  "  to  and  in  favour  of  the  said  Robert  Gordon,  Hugh  Eraser, 
David  Sheriff,  George  Munro,  John  Toung,  John  Imray,  and  John  Eraser,  as  partners 
and  individuals,  and  to  their  respective  heirs  or  assignees,  heritably  and  irredeemably, 
all  and  whole,"  &c.  A  brewery  was  afterwards  erected ;  but,  it  not  succeeding,  Messrs. 
Gordon,  Munro,  Imray,  and  Young,  four  of  the  original  partners,  retired  from  the 
concern.  Ultimately,  the  business  was  discontinued  altogether ;  and  Mr.  Anderson  was 
employed  to  wind  up  the  affairs.  The  property  was  then  exposed  to  sale  ;  and,  by  the 
articles  of  roup,  it  was  provided  that,  upon  the  purchasers  granting  security  as  aforesaid, 
the  said  Hugh  Eraser  and  John  Eraser,  as  the  only  surviving  partners  of  the  said  copart- 
nery of  Imray,  Eraser,  Young,  and  Company ;  and  also,  Sir  i£neas  M'Intosh  of  Mcintosh, 
William  M'Intosh  of  Balnespiuk,  and  Francis  Sheriff  at  Dremhill,  as  tutors  and  curators 
for  the  children  of  the  said  David  Sheriff,  and  also  factors  for  iEneas  Sheriff,  his  eldest 
son,  shall  grant  and  execute  a  formal  and  valid  disposition  of  the  said  subjects,  in  favoar 
of  the  purchaser,  and  his  heirs  and  assignees,  containing  all  usual  clauses;  and,  in 
particular,  clause  of  absolute  warrandice  by  the  granter  of  the  said  disposition,  and  their 
heirs  and  successors,  assignation  to  the  title-deeds,  and  to  the  rents  from  the  day  of 
sale."  And  the  proj^ress  which  the  dif^poners  were  to  make  over  to  the  purchasers  was 
thus  described  : — '*  Along  with  the  said  disposition  there  shall  be  delivered  to  the 
purchaser  the  titles  of  the  said  subjects,  which  are  to  be  produced  at  the  sale,  namely, 
the  said  feu-charter  by  David  Davidson ;  sasine  thereon  ;  disposition  by  John  Robertson 
and  John  Grant  to  John  Eraser ;  sasine  in  favours  of  John  Eraser ;  disposition  John 
Eraser  to  William  Ritchie;  disposition  William  Ritchie  and  John  Robertson  to  the 
Company  of  Imray,  Young,  Eraser,  and  Company.  They  shall  also  obtain  the  said 
iBneas  Sheriff  served  heir  in  general  to  his  father,  and  expede  a  sasine  in  favour  of  him, 
and  of  the  said  surviving  partners ;  which  titles  are  hereby  declared  a  sufficient  progress. 
The  purchaser  shall  be  considered  to  have  satisfied  himself  thereanent  ,*  and  it  shall  not 
be  in  his  power  to  state  any  objections  to  the  title-deeds,  or  the  disposition  to  be  granted 
by  the  persons  above  mentioned  in  consequence  of  said  titles,  or  retain  any  part  of  the 
price,  under  pretence  of  such  defect ;  nor  shall  it  be  competent  to  state  any  objections 
as  to  the  extent,  sufficiency,  or  state  of  repair  of  the  houses  or  other  subjects  of  sale,  the 
de^crip-  [695]  -tion  in  advertisements,  information,  or  otherwise ;  as  to  all  which  the 
purchaser  snail  be  considered  to  have  satisfied  himself ;  and  the  subjects  are  exposed  at 
a  slump  sum  without  regard  to  any  of  the  above  particulars/'. 
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The  property  was  purchased  by  Mr.  Edwards  for  Messrs.  Matheson ;  and  the  minates 
of  roup  hear,  that  the  preoeding  articles  had  been  read,  and  the  title-deeds,  with  the 
writings  referred  to,  had  been  produced ;  and  the  purchasers  "  accepted  of  the  purchase, 
as  made  for  their  behoof ;  and  hereby  enact,  bind,  and  oblige  them  to  make  payment  of 
the  price,  and  to  perform  the  other  conditions  of  the  roap."  On  demand  being  made 
lor  the  price,  Mr.  Matheson  suspended,  alleging  that  the  exposers  were  not  able  to  give 
him  an  unexceptionable  title  to  the  property,  because  four-sevenths  of  it  still  remained  in 
harediiate  jacente  of  the  four  partners  of  the  original  brewery  company.  The  bill  hav- 
ing been  passed,  the  Lord  Ordinary  found  (4th  February  1818)  that  the  ^'charger,  or 
Hugh  and  John  Fraser,  for  whom  he  acts,  have  not  shewn  a  sufficient  title  to  five- 
seventh  parts  or  shares  of  the  property  sold  by  them,  and  purchased  by  the  suspender, 
as  described  in  the  articles  of  roup ;  and  that  they  must  (at  their  own  expence)  supply 
the  defect  by  making  up  titles  to  the  said  five  shares  which  belonged  to  Gordon,  Munro, 
Young,  Imray,  and  SherifT." 

The  Court,  on  advising  petition  and  answers,  adhered. 

The  chargers  reclaimed^  and  pleaded. — The  suspender's  plea  is,  that  the  exposers, 
besides  being  bound  to  grant  a  valid  disposition  upon  the  titles  specially  set  forth  in 
Uie  articles  of  roup,  are  bound  to  make  up  and  complete  a  feudal  title  in  their  persons, 
in  order  to  give  effect  to  the  disposition.  This  pervades  the  suspender's  whole  reason- 
ing, but  has  no  foundation  in  fact ;  for  the  articles  of  roup,  which  contain  the  whole 
obligations  upon  the  parties,  give  no  authority  for  such  a  supposition.  The  suspender 
porchased  on  condition  that  he  was  to  take  a  title,  as  particularly  set  forth,  and  declared 
himself  barred  from  making  any  objection;  and  he  cannot  quarrel  that  title  when 
asked  for  payment.  It,  no  doubt,  may  happen,  that,  where  a  title  is  radically  bad,  or 
very  questionable,  then  such  a  clause  would  not  preclude  a  challenge.  For  their  is  an 
implied  warranty  that  the  subject  truly  belongs  to  him  who  sets  it  up  as  his  own.  Biit^ 
where  the  right  is  substantially  in  the  exposer,  and  where  the  objection  is  not  to  the 
right  itself,  but  to  the  mere  form  of  the  title,  the  purchaser  cannot  be  heard  j  or,  in 
other  words,  he  cannot,  in  the  face  of  this  clause,  throw  the  expence  of  completing  the 
titles  on  the  exposer.  In  the  present  case,  the  exi)oser  described  what  the  titles  were, 
and  the  purchaser  took  himself  bound  to  accept  of  them.  He  does  not  now  say  that 
the  right  is  not  in  the  exposers,  but  insists  that  they  must  vest  in  themselves  some 
other  titles  ;  that  is,  that  they  are  to  bear  the  expence  of  what  it  was  virtually  stipulated 
the  purchaser  should  defray.  A  person  [696]  can  validly  dispose  by  public  roup  an 
heritable  subject,  though  he  has  only  a  personal  title  to  it,  which  he  can  take  the 
purchaser  bound  to  complete.  Accordingly,  here  the  exposers  gave  all  the  right  that  was 
in  them,  and  the  purchaser  could  complete  it  in  common  form.  Bowand  against  Coch- 
rane, 24th  November  1769;  Hay  against  Panton,  10th  July  1783.  The  obligation  to 
grant  a  valid  disposition  was  to  grant  a  disposition  valid  in  itself.  It  is  a  mere  affec- 
tation to  deny  that  the  exposers  had  a  good  title  to  the  subjects ;  and  the  interests  of  the 
different  parties  are  exactly  defined  by  the  contract  of  copartnery. 

The  suspender  answered, — It  was  necessarily  implied  that  if  there  were  not  a 
Bofficient  title  in  the  persons  of  the  exposers,  they  should  either  make  up  such  a  title,  or 
have  sufficient  power  from  those  in  whom  the  title  vested,  to  grant  a  valid  disposition ; 
how  this  was  to  be  done,  was  not  explained  to  the  purchaser,  nor  was  he  bound  to 
inquire,  for  to  complete  the  title  was  the  affair  of  the  exposer.  The  articles  of  roup 
were  framed  by  him,  and  verba  sunt  interpretanda  contra  proferentem^  and  ought  to  be 
construed  in  the  way  most  likely  to  have  occurred  to  the  party  assenting.  The  exposers 
became  bound  to  get  themselves  infeft ;  and  they  proposed  to  do  so  on  Eobertson  and 
Ritchie's  disposition,  but  this  disposition  will  only  vest  in  them  three-sevenths  of  the 
property.  The  other  four-sevenths  remain  in  hcereditate  jacente  of  the  deceased 
partners  ;  but  the  exposers  were  bound  to  grant  a  valid  disposition,  that  is,  a  disposition 
which  will  convey  to  the  purchasers  the  subject  sold.  But  they  cannot  dispone  these 
four-sevenths,  for  there  is  no  title  to  them  in  their  persons.  But  their  obligation  being 
to  convey  a  complete  right,  makes  it  irrelevant  to  inquire  whether  or  not  the  represen- 
tatives of  the  deceased  partners  can  be  compelled  to  make  over  the  rights  which  they 
possess  to  the  purchaser.  And  if  this  could  be  done,  the  expence  ought  not  to  fall  on 
the  purchaser.  There  is  much  fallacy  in  the  reasoning  that  a  feudal  title  would  be 
Tested  in  the  exposers,  and  in  the  heirs  and  representatives  of  the  deceased  partners,  by 
F.C.  VOL.  IL  13  ' 
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an  inf ef tment  on  Robertson  and  Ritchie's  disposition.  To  say  that  the  snbjects  were 
sold  on  the  ezposer's  personal  right,  leaving  the  purchaser  to  complete  the  title  by 
adjudication,  or  otherwise,  is  perverting  the  meaning  of  the  articles  of  roup.  And,  after 
all,  the  personal  right  is  of  a  most  doubtful  kind,  and  is  not  such  as,  even  if  conveyed 
to  the  purchaser,  would  entitle  him  to  lead  an  adjudication  in  implement  Such  a 
clause  as  the  one  occurring  in  the  present  question,  can  never  protect  a  seller  who  has 
no  title  at  all ;  but  in  the  decisions  quoted  on  the  other  side,  the  seller  had  a  title. 

The  Court  unanimously  altered. 


No.  193.  F.C.  N.S.  V.  597.     4  Dec.  1818.     Ist  Div.— Lord  Gillies. 

Williamson,  Pursuer. — Broumlee. 

Lowe,  Defender. — OreensfUelds, 

Bankrupt — It  is  not  an  objection  to  voting  for  a  trustee  in  a  sequestration,  that  the 
claim  sworn  to  is  suspicious. 

In  the  competition  for  the  office  of  trustee  in  the  bankruptcy  of  Robert  Dowie^ 
Wright^  James  Dowie,  the  brother  of  the  bankrupt,  claimed  to  vote  as  creditor  to  the 
extent  of  L.886,  13s.  4d.  This  debt,  he  alleged,  was  composed  of  wages  due  to  him  as 
foreman  to  his  brother,  and  which,  under  deduction  of  board,  had  been  allowed  to  run 
up  without  any  partial  payment  from  15th  May  1800  to  29  th  August  1818.  He 
asserted  that,  in  the  interval,  he  had  occasionally  done  jobs  for  himself,  and  that  he  got 
his  clothes  from  his  mother. 

Lowe,  the  unsuccessful  candidate,  contended, — That  there  were  reasonable  grounds 
for  suspecting  and  refusing  to  admit  James  Dowie's  claim.  If  it  was  sustained,  it 
would,  from  its  magnitude,  secure  any  trustee  he  chose,  and  thus  open  a  door  to  an 
expedient  which  might  be  adopted  in  every  other  sequestration. — BelFs  Com.  412,  394. 

Williamson,  the  successful  candidate,  answeredf — That  the  claim  was  just^  and  he 
had  made  oath  to  its  verity ;  and,  whatever  might  be  its  fate  in  the  ranking,  this  was 
not  the  period  for  canvassing  its  merits.  Mere  suspicion  is  not  sufficient  to  set  aside  a 
Yote.—BelP8  Com.  3d  edit  388,  395.— Furlong  against  M^Nair,  1st  February  1809. 

The  Lord  Ordinary  preferred  Lowe ;  but  the  Court  altered  the  interlocutor. 


No.  194.  F.C.  N.S.  V.  698.     9  Dec  1818.     1st  Div. 

Reverend  Thomas  Kennedy,  Petitioner. — Keay, 

RiCHABDSON,  Respondent. — CanndL 

Teinds — Olebe. — In  modifying  an  augmentation,  the  Court  will  not  take  the  value  of 
the  glebe  into  consideration  where  it  does  not  appear  to  have  been  intended  to  form 
part  of  the  benefice. 

An  heritor,  the  proprietor  of  the  whole  parish  of  St.  Madoes,  objected  to  an 
augmentation  granted  to  the  minister,  and  pleaded,  that  the  minister  enjoyed  a  glebe  of 
above  23  acres,  and  worth  L.140  per  annum,  which  ought  to  be  taken  into  consideration 
in  modifying  the  stipend. — Minister  of  Old  Deer  against  Heritors,  November  23,  1808, 
with  note  referring  to  case  of  Buitle,  November  22,  1809. 

The  minister  denied  that  the  glebe  is  so  large  or  so  valuable,  but  alleged  that  at  any 
rate  that  could  not  be  regarded  in  fixing  the  amount  of  his  stipend.  There  is  no  trace 
of  it  having  been  designated  out  of  the  lands  of  the  heritors ;  and,  besides,  the  Court 
are  not  in  the  use  of  paying  attention  to  the  size  of  the  minister's  glebe,  and  referred  to 
cases  (not  reported)  of  minister  of  Stair,  Langholm,  Barony  parish  of  Glasgow,  Wilton, 
Blair,  Kilnifichen,  Yarrow,  South  Dean,  Scone,  Newburgh  and  Methven. 

Per  curiam^  in  very  particular  cases^  where  it  is  clear  that  the  glebe  was  intended  tq 
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be  part  of  the  benefice,  that  fact  may  be  taken  into  consideration  in  granting  an 
augmentation,  but  not  where  the  glebe  happens  merely  to  be  larger  than  usual.  There 
are  many  ways  in  which  a  minister  may  become  possessed  of  a  glebe,  but  from  which 
the  heritors  are  not  entitled  to  derive  advantage.  It  may  have  been  granted  for  the 
greater  accommodation  of  the  clergyman.  If  he  was  proprietor  of  an  estate  in  the 
parish,  would  that  be  any  reason  for  refusing  an  augmentation  1 

The  Court  had  previously,  and  without  taking  the  value  of  the  glebe  into  considera- 
tion, fixed  (June  3,  1818)  the  stipend  at  "fourteen  chalders  of  victual,  half  meal  half 
barley,  payable  in  money  according  to  the  highest  fiar  prices  of  the  county  annually," 
with  L.100  Scots  for  communion  elements ;  and,  upon  advising  petition  for  the  heritor^ 
and  answers  for  the  minister,  adhered. 


No.  195.  F.a  N.S.  V.  599.     16  Dec.  1818.     2nd  Div. 

Mrs.  Susanna  Campbell,  Pursuer. — Cranstoun  et  Chreenshidds. 

William  John  Lamb  Campbell,  Defender. — Jeffrey  et  j?rwce. 

TVnZeie — Aliment — Faculty. — If  an  heir  fail  to  exercise  the  power  allowed  by  an  entail 
of  granting  liferent  provisions  to  widows,  no  claim  of  aliment  lies  at  the  instance  of 
his  widow. 

The  entail  of  Glenfalloch  contains  the  following  clause :  ''  But  excepting,  neverthe- 
less, horn,  the  said  limitations  and  clauses  irritant,  and  notwithstanding  thereof,  full 
power  and  liberty  to  the  said  Lieutenant  Colin  Campbell,  my  son,  and  the  other  heirs 
of  tailzie  and  substitutes  above  expressed,  and  each  of  them  successively  in  the  order 
above  expressed,  to  provide  and  secure  their  wives  in  liferent  provisions  or  jointures, 
oQt  of  the  said  tailzied  lands  and  others  hereby  disponed ;  and  that  in  lieu  of  the  legid 
provision  of  the  terce  of  the  said  tailzied  estate,  from  which  they  are  hereby  excluded 
and  debarred ;  and  which  liferent  provisions  or  jointures  are  not  to  exceed,  in  any  one 
case,  the  sum  of  L.60  sterling  yearly  of  free  rent,  to  be  allenarly,  by  way  of  locality, 
with  the  burden  of  a  proportional  part  of  all  real  and  public  burdens,  payable  out  of  the 
said  estate  for  the  time." 

William  Campbell,  the  entailer,  was  succeeded  by  his  eldest  son  Colin  Campbell, 
who  was  succeeded  by  his  only  son  William  Erskine  Campbell,  who  completed  his  titles 
to  the  estate  by  charter  and  sasine,  and  was  succeeded  by  his  only  son  John  Braedal- 
bane  Campbell. 

William  Erskine  Campbell  had  not  exercised  the  powers  granted  by  the  entail  of 
making  provisions  for  widows ;  and,  upon  his  death,  Mrs.  Susanna  Campbell,  his  widow, 
obtained  a  decree  for  aliment  against  her  son  John  Braedalbane  Campbell.  Upon  his 
deatiii,  she  brought  an  action  of  aliment  against  William  Lamb  Campbell,  the  grandson 
of  the  entailer  by  his  second  son,  who  had  succeeded  to  the  entailed  estate. 

[600]  The  Court,  upon  hearing  parties,  sustained  the  defences,  and  assoilzied  the 
defender. 

The  pursuer  petitioned,  and  pleaded, — An  heir  of  entail  in  possession  can  exercise 
every  rights  and  is  subjected  to  every  obligation  of  an  absolute  proprietor,  except  in  so 
&r  as  there  are  express  restraints  and  limitations  in  the  entail.  It  follows,  therefore, 
that  those  who  have  legal  claims  against  him,  can  make  them  effectual  against  the 
entailed  estate,  as  far  as  the  limitations  of  the  entail  do  not  preclude  him  from  affecting 
it  by  his  debts  and  deeds.  As  the  pursuer's  husband  was  bound  to  aliment  her  during 
her  life,  and  under  the  entail  had  a  fund  appropriated  to  this  very  purpose,  the  defender 
who  takes  this  subject  must  take  it  with  the  corresponding  burden  of  aliment. 

By  the  terms  of  the  entail,  the  power  of  making  provisions  to  wives  and  husbands 
is  a  &culty  specially  reserved  to  the  successive  heirs  of  entail ;  and  it  is  a  fixed  rule, 
that  when  there  is  a  reserved  faculty  or  power  to  burden,  which  is  not  exercised  by  the 
person  in  whose  favour  it  is  created,  his  creditors,  if  the  faculty  be  general,  or  those 
whom  he  is  empowered  specially  to  favour  by  the  exercise  of  the  faculty,  are  still 
entitled  tp  t}ie  b^pe^t  pf  iU — llUiot  a^nst  ElUot,  !i6th  Peceinbeir  1698,  J)alr,'^ 
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Credii6is  of  EmfauDB  against  His  Relict  and  Children,  12th  July  1699,  Fourd.— 
Graham  against  Laird  of  Morphie,  15th  February  1673,  Diet,  vol  i.  p.  291. — Oliphant 
against  Oliphant,  19th  June  1793,  The  pursuer's  claim  to  a  provision  vas  as  much  a 
debt  due  by  her  late  husband  as  those  which  have  been  found  to  entitle  creditors  to  the 
benefit  of  the  reserved  faculty,  although  not  exercised. 

Where  a  person  has  by  law  or  convention  a  right  vested  in  him,  but  which  may  be 
denied  operation,  or  for  which  a  substitute  may  be  provided,  he  is  entitled  to  that  which 
comes  in  its  place.  The  widow  has  a  legal  right  to  a  terce ;  and  the  substituted  provi- 
sion must  be  considered  as  a  surrogatum  for  the  terce. — Gockbum  against  Calderwood's 
Creditors,  16th  December  1725,  Diet  v.  Surrogatum, — Skeen  against  Forbes^  14th 
March  1623,  Ihid. 

It  is  the  duty  of  a  husband  to  provide  for  his  widow  if  the  means  be  in  his  power ; 
and  if,  through  negligence,  he  have  omitted,  or  through  accident  have  been  prevented, 
a  court  of  equity  may  and  ought  to  supply  the  defect — Thomson  against  M'Culloch,  6th 
March  1778. — Lowther  against  M'Lean,  15ch  December  1786. — Gibson  againat  Kerr 
Beid,  1st  March  1796. 

The  defender  answered, — As  proprietor  of  the  estate  under  the  entail,  the  defender 
is  entitled  to  enjoy  it  in  the  fullest  and  most  unlimited  manner,  except  in  so  far  as 
restrained  by  the  entail  The  pursuer's  husband,  while  he  enjoyed  the  estate,  might 
have  had  the  power  of  imposing  the  burden  on  it.  But  if  he  has  not  done  so,  and  the 
estate  has  passed  to  another  person  not  liable  for  his  debts  and  obligations,  it  is 
impossible  that  any  such  burden  can  now  be  constituted  against  the  present  proprietor, 
as  that  would  be  [601]  imposing  a  burden  on  his  estate,  and  not  upon  the  estate  of  the 
pursuer's  husband. 

In  the  cases  quoted  by  the  pursuer,  there  was  a  debt  incurred,  and  an  obligation, 
although  defective,  granted  during  the  lifetime  of  the  person  entitled  to  exercise  the 
faculty ;  and  this  defective  exercise  of  the  faculty  might  be  rendered  valid  and  effectual 
by  a  court  of  law  or  equity.  Where  a  faculty  is  created  solely  in  favour  of  a  particular 
person  nominatim^  if  he  or  his  creditors  are  not  allowed  some  benefit  from  it,  the  pur- 
pose for  which  it  was  created  may  be  defeated.  But  where,  as  in  the  present  case,  a 
faculty  is  created  in  favour  of  a  successive  series  of  heirs,  it  is  impossible  to  allow  any 
one  of  them  or  his  creditors  any  beneficial  exercise  of  it,  without  in  some  degree 
encroaching  on  the  rights  of  others,  in  whose  favour  also  it  was  created;  Kaimeii 
Principles  of  Equity,  p.  332,  333 ;  Sugden  on  Powers,  p.  385. 

The  pursuer  must  take  the  substitute  or  surrogahim  for  the  terce,  exactly  in  the 
terms  in  which  the  entailer  has  given  it,  as  he  had  it  in  his  power  to  exclude  it  on  any 
condition.  This  surrogaium  was  a  power  or  faculty  to  the  successive  husbands^  subject 
to  all  the  chances  of  their  not  being  able  or  willing  to  carry  it  into  execution. 

Lord  Bannatyne, — This  case  is  quite  diflerent  from  the  case  of  Lowther.  There  it 
was  the  husband  who  made  the  entail ;  and,  therefore,  the  person  taking  the  estate  was 
liable  for  the  provision.  I  think  the  claim  here  well  founded.  Where  an  entail 
excludes  the  terce  to  which  every  widow  is  entitled,  and  a  power  is  given  to  the  heir  to 
give  something  in  place  of  the  terce,  the  heir  pleading  on  the  exclusion  of  the  terce  must 
implement  the  intention  of  the  entailer  by  exercising  that  power  for  which  the  terce  was 
excluded. 

Lord  Oraigie. — 1  certainly  entertain  doubts  of  the  interlocutor,  though  I  am  not  so 
clear  on  the  point  as  my  brother.  The  question  is  not  with  regard  to  aliment  to  this 
lady ;  on  that  point,  the  way  in  which  she  is  otherwise  provided  is  of  no  consequence. 
But  the  question  is,  whether,  when  the  husband  did  not  exercise  the  power  by  giving  a 
locality,  she  should  be  deprived  of  all  claim.  The  widow  was  to  be  entitled  to  a  locality 
in  place  of  the  terce.  In  every  case  where  an  heir  has  certain  powers  given  to  him  in 
place  of  those  which  he  would  have  had  if  not  under  the  entail,  he  ought  to  exercise 
these  powers.  There  are  cases  where  the  wife  has  been  deprived  of  her  terce  through 
some  neglect,  as  where  a  father  is  bound  by  his  son's  marriage-contract  to  infeft  him, 
and  has  not  fulfilled  the  obligation,  or  where  the  husband  omits  to  infeft  himself,  the 
widow  is  entitled  to  a  sum  equal  to  the  terce.  It  would  be  unjust  in  a  case  of  the 
present  kind  that  she  should  not  have  her  claim. 

Lord  Robertson, — I  entertain  doubts  of  the  opinions  now  deliver-  [602]  -ed.  The 
pursuer  has  properly  abandoned  her  claim  as  arising  ex  pietate.  It  just  rests  on  this, 
that  she  is  the  widow  of  a  person  once  in  possessiou  pf  the  est&te,  and,  e^s  such,  makes  a 
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claim  against  the  present  possessor,  not  representing  her  husband,  but  merely  as  heir  of 
entaiL  There  is  no  doubt  a  faculty  given  to  burden  the  estate,  and^tbat  provision  must 
be  made  in  a  particular  way  by  locality.  Now,  has  this  faculty  been  exercised  in  the 
mode  prescribed  f  If  it  have  not  been  exercised,  are  we  called  on  to  impose  a  burden 
not  warranted  by  the  entail  ?  It  has  not  been  exercised  at  all.  He  made  no  provision 
for  his  widow  :  and  it  may  be  argued  that  he  had  no  intention  to  do  it,  being  res  merae 
faeuUatis,  Though  this  is  not  to  be  presumed,  yet  he  did  not  do  it.  Put  the  question 
that  this  was  not  an  entailed  estate,  the  widow  is  entitled  to  a  terce,  but  only  out  of  the 
lands  in  which  he  was  infeft ;  and  unless  it  was  from  an  intention  to  deprive  his  widow 
of  the  terce  that  he  remained  uninfeft,  she  would  not  be  entitled  to  it.  Here  the 
faculty  has  not  been  exercised  at  all.  If  it  had  been  exercised,  you  might  have  got  the 
better  of  defects  in  point  of  form ;  but  where  there  has  been  no  exercise  at  all,  it  would 
be  too  great  a  stretch  that  it  should  have  the  same  effect  as  if  it  had  been  done  in  the 
mode  pointed  out  by  the  entail. 

Lord  Glenlee, — I  see  no  reason  for  altering  the  interlocutor.  The  only  reason  would 
be  that  we  ought  to  consider  the  annuity  as  coming  in  place  of  the  terce,  and  that  she 
takes  it  in  the  same  way,  and  that  if  she  does  not  discharge  it,  it  is  the  same  as  terce. 
I  cannot  view  it  in  the  same  light  as  terce.  There  is  an  extinction  of  the  terce,  and  a 
reservation  to  the  heirs  if  they  chose  to  exercise  it.  I  cannot  go  into  the  idea  that  it 
was  to  be  a  surrogcUum  for  the  terce.  But  it  is  said  he  was  under  an  obligation  to 
provide  for  her,  and  that  the  faculty  is  to  come  in  place  of  it.  There  are  decisions,  no 
doubt^  by  which  it  has  been  found  that  wben  the  right  of  the  creditor  is  once  consti- 
tuted, if  the  debtor  have  a  faculty,  the  creditor  will  get  the  benefit  of  it ;  but  are  there 
any  decisions  finding  that,  because  you  have  a  faculty,  you  are  to  be  held  to  have 
exercised  it,  the  same  as  if  the  debt  or  obligation  had  been  contracted  ?  It  would  lead 
to  this,  that  you  are  to  hold  her  as  a  creditor  for  the  provision  in  the  same  manner  as 
any  other  creditor.  But  she  has  no  claim  but  what  a^es  from  law  or  special  provision ; 
and  after  his  death  he  had  nothing  to  do  with  her.  I  am  aware  that  the  case  of 
Lowther  went  on  a  different  principle. 

Lord  JusHce-Clerk, — This  may  be  a  hard  case ;  but  as  it  is  a  question  of  law  we 
cannot  alter  this  interlocutor.  I  lay  out  of  view  the  peculiarities  of  the  case  as  to  the 
executry  and  other  matters.  The  simple  question  is,  whether  under  the  entail,  doing 
away  with  the  terce,  but  giving  a  power  to  burden  with  the  provision,  this  lady's 
husband  having  succeeded  to  the  estate  and  made  up  titles,  but  not  having  exercised 
the  faculty,  she  is  entitled  to  prevail  in  this  action  ?  Though  there  are  decisions  in 
which  the  Court  have  gone  far ;  and  in  the  case  of  Lowther,  it  appears  to  me  [603]  they 
have  gone  very  far,  and  though  I  would  follow  them  in  parallel  circumstances,  this  is  an 
entail  authorising  the  heir  to  make  provision  for  his  widow,  and  in  a  particular  mode. 
Now,  for  whatever  reasons,  though  he  made  up  his  titles,  he  took  no  steps  for  exercising 
this  faculty.  Am  I  entitled,  supposing  the  next  heir  had  not  been  related  to  him,  to 
burden  his  estate  by  interposing  f  It  would  be  a  great  stretch  of  power.  It  would  be 
taking  upon  us  to  burden  the  estate  contill^y  to  the  entail.  I  cannot  go  upon  the  idea 
that  we  are  to  presume  the  intention  of  the  entailer ;  we  must  deal  with  the  faculty  as 
the  entail  prescribes ;  and  the  mode  pointed  out  by  it  has  not  been  complied  with. 
Soppose  there  had  been  a  power  to  provide  daughters,  and  there  had  been  two  or  three 
of  them, — if  he  had  not  made  a  provision  for  them,  could  wo  make  a  provision  ?  I  am 
clear  we  could  not  Suppose  there  had  been  a  power  to  grant  liferent  provisions,  as  in 
the  Boxburgh  entail,  of  a  third  of  the  rents ;  and  suppose  there  had  been  no  provision 
made,  would  we  have  found  her  entitled  to  a  provision  to  that  extent  ?  None  of  the 
casN^  though  going  very  far,  went  so  far  as  this. 

The  Court  adhered. 
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No.  197.      F.C.  N.S.  V.  605.     19  Dec.  1818.     lat  Div.— Lord  AUoway. 

Egbert  M'Kbnzib,  Trustee  for  the  Creditors  of  Neil  MioGiBBoy,  Judicial 
Factor  upon  the  Estate  of  Colonel  Campbell  of  Barbreck,  Petitioner. — 
3PNeUl. 

John  Campbell  and  Others,  Creditors  of  the  said  Colonel  Campbell, 

Kespondents. — James  Ferguson. 

Anmidlrent — Factor. — A  judicial  factor  found  liable  only  in  bank  interest  for  sums 
which  came  into  his  hands,  in  the  course  of  a  process  of  ranking  and  sale. 

Neil  M'Gibbon  was  appointed  judicial  factor  in  the  year  1797,  under  a  process  of 
ranking  and  sale  brought  by  Captain  Donald  Campbell  as  heir-apparent,  of  the  estate  of 
Colonel  Campbell  of  Barbreck.  Mr.  M'Gibbon  continued  in  this  situation  till  his  death 
in  the  year  1814.  The  ranking  of  the  creditors  of  Barbreck  was  still  in  dependence; 
and  it  was  not  till  February  1816  that  tbe  report  of  an  accountant  was  produced, 
exhibiting  a  state  of  Mr.  M'Gibbon's  intromissions  during  the  period  of  his  factory.  In 
that  report,  Mr.  M'Gibbon  was  charged  by  the  accountant  with  interest  at  the  rate  of 
5  per  cent,  de  die  in  diem  upon  all  sums  which  had  come  into  his  hands  from  the  time 
he  entered  upon  the  management  of  the  estate  in  the  year  1797. 

Some  time  before  his  death,  Mr.  M*Gibbon  had  executed  a  trustdeed  in  favour  of 
Robert  M'Kenzie,  W.S.,  for  behoof  of  his  creditors.  The  trustee  sisted  himself  as  a 
party  in  the  process  of  ranking,  and  gave  in  objections  to  the  report  of  the  accountant, 
objecting  inter  alia  against  the  charge  of  5  per  cent  against  Mr.  M*Gibbon.  The  Lord 
Ordinary  repelled  the  objection,  and  approved  of  the  accountant's  report.  Mr. 
M'Kenzie  brought  this  judgment  under  review ;  and 

Pleaded, — That  an  obvious  injustice  would  be  done  to  the  creditors  of  M*Gibbon,  if 
the  charge  of  5  per  cent,  for  monies  recieved  de  die  in  diem  were  finally  sustained.  He 
collected  rents  and  arrears  from  small  tenants  and  debtors  in  minute  and  irregular  pay- 
ments. These  collections  were  made  where  he  could  not  obtain  any  interest  for  them 
without  considerable  delay,  because  there  was  no  bank  within  60  miles  of  his  own 
residence,  or  within  120  miles  of  the  estate  over  which  he  was  judicial  factor.  Besides, 
[606]  when  an  opportunity  did  occur  of  making  the  deposit,  no  higher  interest  than 
three  per  cent  could  be  obtained,  because  Mr.  MacGibbon  was  obliged  to  keep  the 
whole  funds  in  such  a  state,  that  he  could  operate  upon  them  without  delay,  in  order  to 
meet  the  demands  which  were  made  against  the  estate.  Acts  of  Sederunt,  31st  July 
1690;  Lord  Elphinston  against  Keith  of  Bavelston,  May  15,  1790. 

Answered  for  the  creditors  of  Barbreck. — The  Acts  of  Sederunt  do  not  make  any 
distinction  which  can  be  held  to  exempt  Mr.  M'Gibbon  from  the  ordinary  rules  by 
which  factors  are  liable  in  annualrent  for  all  sums  coming  into  their  hands.  The  Act 
of  Sederunt,  13th  February  1730,  sec.  1,  enacts,  "that  the  factor  shall  be  liable  for  the 
annualrents  of  all  rents  and  profits  whatsoever,  which  he  shall  recover,  or  by  diligence 
might  have  recovered."  This  rule  has  been  applied  by  the  Court  in  many  cases. 
Executors  of  Marquis  of  Annandale  against  Lord  Hopetoun,  17th  May  1797,  not  reported ; 
Spalding  against  Farquharson  and  others,  19th  May  1809,  Fac.  GoL  In  this  latter 
case,  the  point  not  reported ;  but  it  will  be  found  to  have  been  argued  in  the  papers  in 
the  Advocates  Library ;  Petition,  8th  May  1808;  Answers,  12th  November  1808. 

The  Court  were  unanimously  of  opinion,  that  the  accountant  had  done  wrong  in 
charging  Mr.  MKribbon  with  5  per  cent,  de  die  in  diem  ;  and  they  accordingly  limited 
the  charge  to  bank  interest. 


No.  198.        F.C.  N.S.  V.  607.     14  Jan.  1819.     2nd  Div.— Lord  Pitmilly. 

Walter  Spadin,  Pursuer.— Jforc. 

James  Spadin's  Trustees,  Defenders. — Cranstoun  et  Fullarton, 

Presumption. — A  person  having,  by  his  settlement,  directed  his  debts  to  be  first  paid, 
and  the  residue  of  his  estate  to  be  made  over  to  his  mother,  under  the  burden  of  a 
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certain  sum  to  a  third  party,  payable  upon  her  death;  and  this  third  party 
having  a  claim  against  the  maker  of  the  settlement,  which,  though  not  founded  on  a 
precise  contract,  and  apparently  of  a  discretionary  nature,  had,  after  the  death  of  the 
maker  of  the  settlement,  been  ascertained  to  be  a  legal  claim  to  a  certain  amount, 
exceeding  the  sum  destined  to  him;  he  was  found  entitled  to  the  sum  destined 
to  him,  in  addition  to  payment  of  the  debt 

James  Spadin,  builder,  in  November  1801,  entered  into  an  arrangement  with 
Walter  Spadin,  mason  (who  alleged  that  he  was  his  relation,  but  which  was  denied,  and 
was  not  proved),  by  which  the  latter  became  the  active  manager  of  his  building  concerns, 
devoting  his  time  to  them,  hiring  and  paying  the  workmen,  taking  charge  of  the  cash, 
advancing  money  from  his  private  funds,  and  interposing  his  credit  for  advances  by 
others.  Walter  Spadin  retained  for  himself,  from  the  funds  under  his  management,  an 
allowance  corresponding  to  that  of  a  foreman  of  masons.  He  continued  to  take  charge 
of  those  concerns  upon  this  footing  till  November  1808. 

In  September  1808,  James  Spadin  died,  without  having  made  any  settlement  with 
Walter,  or  any  distinct  arrangement  (of  which  there  was  evidence)  with  regard  to  the 
footing  upon  which  they  stood.  He  had  made  a  settlement  of  bis  affairs  by  a  trust- 
deed,  conveying  the  whole  of  his  property,  heritable  and  moveable,  to  his  mother  and 
certain  other  trustees,  for  the  following  purposes :  '^  Primo,  To  make  payment  out  of 
the  first  and  readiest  of  my  said  means  and  estate,  of  all  my  just  and  lawful  debts,  and 
faneral  chaises,  and  expences  of  management  under  the  trust.  Seeundo^  My  said 
trustees,  and  acceptors  or  acceptor  of  them,  and  survi-  [608]  -vors  or  survivor  of  the 
acceptors,  shall  proceed  as  soon  as  possible  to  convert  my  personal  property  into  cash, 
and  apply  the  same  to  payment  of  my  debts  as  aforesaid ;  and  if  the  proceeds  shall 
prove  insufficient  for  that  purpose,  to  sell  and  dispose  of  my  heritable  property,  lot  by 
lot,  either  by  public  roup  or  private  bargain,  as  may  be  judged  most  advisable,  &c. 
Teriio,  I  hereby  declare  the  said  Mrs.  Elizabeth  Tulloch,  otherwise  Spadin,  my  mother, 
to  be  my  residuary  disponee  and  legatary  to  my  whole  means  and  estate,  heritable  and 
moveable,  after  payment  of  my  debts  as  aforesaid,  but  under  the  burden  always  of  the 
Bam  of  L.300  sterling  to  be  paid  to  Walter  Spadin,  builder  in  Edinburgh,  at  the  first 
terai  of  Whitsunday  or  Martinmas  after  her  the  said  Mr.  Elizabeth  TuUoch's  decease ; 
and  declaring  that  my  said  trustees  shall  denude  of  the  trust,  and  of  the  residue  of  my 
heritage,  in  favour  of  my  said  mother,  under  the  said  burden,  so  soon  as  my  affairs  are 
womid  up,  and  my  debts  paid ;  and  shall  likewise  make  over  and  pay  to  her  the  whole 
Tesidue  of  my  personal  estate." 

Soon  after  James  Spadin's  death,  Walter  claimed  from  his  trustees  a  share  of  the 
profits  of  the  building  concerns,  on  the  footing  of  his  being  a  partner,  or  at  least  an 
additional  allowance  for  the  great  charge  which  he  had  taken  of  those  concerns.  This 
claim  was  submitted  to  arbitration :  and  the  arbiters  found  that  there  was  no  evidence 
of  his  being  a  partner.  They,  hovirever,  found  him  entitled  to  an  allowance,  the  amount 
of  which  they  remitted  to  an  architect^  who  reported  that  it  ought  to  be  L.382;  but, 
before  they  pronounced  any  award  upon  this  pointy  the  submission  expired. 

Waiter  Spadin  afterwards  brought  an  action  against  the  trustees  for  payment  of  the 
allowance  reported  by  the  architect  to  be  proper.  And  Mrs.  Spadin  having  soon  after- 
waids  died,  he  raised  a  separate  action  against  the  survivors  of  them  for  payment  of  the 
legacy  of  L.300,  in  which  he  obtained  decree.  In  the  former  action,  the  Ix)rd  Ordinary 
foond  him  entitled  to  the  allowance  reported  by  the  architect,  but  found  that  the 
l^Bcy  of  L.300  ought  to  be  deducted  from  that  sum,  on  the  ground  that  he  had  a  legal 
ehom  for  remuneration,  which  constituted  James  Spadin  his  debtor,  and  which  afforded 
a  legal  presumption  that  a  payment  over  and  above  was  not  intended ;  that  the  precise 
amount  of  the  debt  was  not  ascertained  by  any  express  bargain,  so  that  James  Spadin 
oonld  not  exactly  know  the  amount  of  it;  and  that  the  clause  in  the  settlement 
afforded  a  presumption  that  James  Spadin  intended  that  the  pursuer  should  have  a 
remuneration  over  and  above  his  wages,  and  showed  what  was  James  Spadin's  estimate 
of  the  proper  amount  of  that  remuneration,  but  that  it  did  not  authorise  any  inference 
that  the  pursuer  was  to  receive  a  gift  or  legacy  in  addition  to  the  payment  of  a  debt^ 
the  pursuer's  claim  to  any  payment  on  this  score,  as  well  as  the  amount  of  the  claim» 
having  only  been  ascertained  by  legal  process  since  the  death  of  James  Spadin. 

[609]  The  first  part  of  the  interlocutor  finding  the  pursuer  entitled  to  the  sum 


reported  by  the  architect  was  brought  under  the  review  of  the  Godtt,  and  was  adhered 

to. 

The  second  part  of  the  interlocutor,  finding  that  the  legacy  of  L.300  ought  to  be 
deducted  from  that  sum,  being  separated  from  the  other  by  an  additional  representation 
before  the  Lord  Ordinary,  was  now  brought  under  the  review  of  the  Court. 

Pleaded  for  the  pursuer. — The  presumption  debitor  non  praesumitur  donare  is  often 
carried  much  farther  than  is  reasonable  or  warranted  by  authorities.     It  may  be  over- 
come by  contrary  presumptions,  even  of  a  slight  nature.     Stair,  b.  iv.  tit.  45,  sect  17. 
"Fifteenthly;"  b.  i.  tit  8,  sect.  2;  b.  iv.  tit.  43,  sect.  21.     "  Sixthly."— ^anA:.  b.  i. 
tit  9,  sect  20. — Ersk.  h.  iii.  tit  3,  sect  93. — The  civilians  do  not  ordinarily  admit  a 
donation  or  legacy  to  be  extinguished  by  the  subsistence  of  a  voluntary  debt,  that  is,  a 
debt  arising  from  contract  or  quasi  contract; — Maecardua  de  Probationibua,  vol  i.  p. 
199. — Menochius  de  Praesumptionibus,  ii.    352,  362. — Cujacivs   Qucest.   Papin.  edit 
1637,  p.  436. — Mantica  de  Cohjecturis  ultimarum  voluntatum,  lib.  x.  tit  2. — In  the 
consistorial  courts  and  courts  of  equity  in  England  (whose  proceedings,  being  founded 
on  the  civil  and  canon  laws,  are  good  authorities  in  this  country),  the  propriety  of  the 
operation  of  the  maxim,  in  many  situations,  is  much  doubted ;  and  the  Judges  endeavour 
to  distinguish  cases  so  as  to  take  them  out  of  its  operation ;  P.  WUliamSf  i.  409. — 3 
Atkyn^  68. — 3  Veaey,  junior ^  466. — ^And  it  is  held  in  those  courts,  that,  in  order  to 
make  a  legacy  applicable  to  a  debt,  there  must  be  a  presumption  that  it  was  intended  to 
be  so  applied.     In  particular,  it  is  not  so  applied  if  there  be  a  distinct  separate  instruc- 
tion in  the  will  to  pay  all  debts,  or  if  the  legacy  be  of  smaller  amount  than  the  debt»  or 
conditional,  contingent  or  postponed,  or  if  the  debt  arise  upon  a  current  account,  so  that 
the  donor  could  not  know  in  whose  favour  the  balance  was ;  Toller  on  McectUors,  p. 
33Q.^Fonblanque  on  Equity,  vol.  ii.  p.  322.— 1.  P.  Williams,  410.-3  Atkyn,  p.  68.— 
2  Atkyn,  p.  301. — The  decisions  in  the  courts  of  Scotland  coincide  in  those  principles : 
Crookshank  against  Grookshanks,  16th  June  1665,  Stair, — Winrahame  against  Ellis, 
15th  December  1668,  Stair. — Dickson  against  Dickson,  5th  December  1671,  Stair; — 
and  several  other  cases  reported  in  the  Dictionary,  voce  Presumption,  vol.  L  p.  146-8. 
The  respondent  quotes  one  or  two  Scots  cases  of  an  opposite  tendency ;  but  those  were 
cases  in  which  legacies  were  found  to  be  included  in  provisions  to  children,  which  are 
in  a  quite  different  situation  from  ordinary  debts ;  3  Atkyn,  p.  98. — 2  Vesey,  junior, 
466. 

Upon  those  authorities,  then,  as  well  as  on  sound  reason,  it  appears  that  an 
opposite  presumption,  even  of  a  very  slight  nature,  may  be  admitted  to  overcome  the 
presumption  debitor  non  praesumitur  donare,  when  attempted  to  be  applied  to  extinguish 
a  legacy. 

L610]  But,  in  the  present  case,  there  is  much  more  than  a  contrary  presumption ; 
there  is  an  explicit  declaration  in  the  settlement,  that  this  legacy  shall  not  be  viewed  as 
part  payment  of  a  debt.  For  the  settlemeat  first  directs  all  debts  to  be  paid ;  amoog 
which  it  has  been  found  was  a  sum  of  L.382  due  to  the  petitioner  at  James  Spadin's 
death ;  and  it  then  directs  the  residue  to  be  paid  to  the  testator's  mother  as  a  pure 
gratuitous  legacy,  part  of  which,  the  L.300,  was  at  a  future  period  to  belong  to  the 
petitioner.  Besides,  the  circumstance  of  the  postponement  of  the  payment  of  the  legacy 
to  Mrs.  Spadin's  death,  which  might  have  been  many  years,  shews  that  it  could  not  be 
intended  as  payment  of  a  debt  And  the  same  thing  appears  from  the  fact  that  if  the 
petitioner  had  not  survived  Mrs.  Spadin,  the  legacy  in  his  favour  would  have  fallen. 

Answered  for  the  defenders, — The  presumption  debitor  non  praesumitur  donare,  ia 
firmly  established  in  the  law  of  Scotland;  Stair,  b.  iv.  t  45,  s.  17.  " Fif teenthly " — 
Erskine,  b.  iii.  t  3,  s.  93.  And  it  has  been  exemplified  in  many  cases  much  less 
favourable  than  the  present ;  Innes  against  Jameson,  December  1683 ;  Diet  ii.  143, — 
Davidson  against  Bendal,  25th  June  1706 ;  Fount.  Diet  ii.  144. — Fleming  against 
Gibson,  19th  November  1661  j  Stair;  Diet.  ii.  144; — ^Houston,  16th  November  1708, 
Fount,  Forbes;  Diet  ii.  145; — Matheson  against  Matheson,  20th  November  1766; 
Diet  iv.  123;— Greig  against  Greig,  19th  February  1768;  Diet  iv.  123.  In  the  case 
of  Cruickshank,  cited  by  the  petitioner,  there  were  various  circumstances  explanatory  of 
the  intention  of  the  testator,  that  the  bequest  should  not  be  in  satisfaction  of  the  debt 
And  in  the  case  of  Winraham,  cited  by  him,  the  legacy  was  expressly  declared  to  be 
*^  in  full  satisfaction  of  all  the  legatee  could  demand  by  his  father's  death." 
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The  circumstance  that  many  of  ihe  eases  cited  regard  debts  which  were  of  the 
character  of  provisions  to  children,  whatever  effect  it  might  have  in  England  in  favour 
of  the  imputation  of  the  bequest,  ought  to  have  quite  an  opposite  effect  according  to  a 
rational  inference  of  the  donor's  intention,  and  accordingly  the  passages  cited  by  the 
petitioner  from  Stair,  Erskine,  and  Bankton,  state  the  rights  granted  to  children,  as 
cases  where  the  presumption  of  paternal  affection  may  exclude  the  operation  of  the 
general  rule. 

It  is  said  that,  according  to  the  law  of  England,  if  by  any  circumstance,  whether 
from  its  amount,  the  term  of  payment,  or  the  like,  the  legacy  be  of  less  value  than  the 
debt,  it  is  not  imputed  in  satisfaction  of  the  debt.  But  in  the  cases  of  Matheson  and 
Greig,  already  cited  by  the  respondent,  the  voluntary  bequests  were  less  than  the  debts, 
and  were  nevertheless  imputed.  And,  besides,  it  is  a  mistake  to  say  that  in  the  present 
case  the  legacy  was  uncertain  as  falling  upon  the  petitioner  predeceasing  Mrs.  Spadin ; 
for  the  right  was  fully  vested  in  him  and  his  heirs,  though  the  term  of  payment  was 
postponed  till  her  death. 

But  there  is  a  mistake  in  the  whole  of  the  petitioner's  argu-  [611]  -ment  founded 
upon  the  ground  that  there  was  a  debt  due  by  the  deceased.  There  was  no  bond  or 
specific  debt  due  by  him.  There  was  not  even  a  contract  or  agreement  by  which  a  debt 
Goold  have  been  ascertained.  It  was  a  mere  claim  in  equity  or  gratitude  for  some 
acknowledgment  in  consideration  of  the  petitioner's  peculiar  services.  And  the  bequest 
must  have  been  intended  to  answer  that  object.  Indeed,  the  petitioner  has  not  been 
able  to  assign  any  other  motive  for  it.  The  claim  having  been  subsequently  found  to 
be  a  legal  claim  for  a  larger  amount^  does  not  affect  the  question  of  intention,  as  that 
merely  shows  that  Walter  Spadin  had  underrated  the  petitioner's  services. 

And  the  same  observation  affords  a  conclusive  answer  to  the  argument,  founded 
upon  the  instructions  of  the  settlement,  that  all  "  debts  "  should  be  first  paid.  There 
was  no  liquid  debt  due  to  the  petitioner  on  account  of  his  peculiar  services.  He  had 
made  no  claim  on  that  score  during  James  Spadin's  life.  And  there  is  every  reason  to 
believe,  that  James  Spadin  viewed  that  claim,  not  as  a  "  debt "  to  which  his  funds  were 
legally  liable,  but  merely  as  a  debt  of  gratitude,  which  was  properly  paid  by  a  "  voluntary 
bequest,"  such  as  that  which  he  made. 

Three  of  the  Judges  were  of  opinion,  that  the  maxim  debitor  lum  prae^mitur  danare 
did  not  apply  in  this  case,  chiefly  on  the  ground  that  the  deceased  owed  the  petitioner  a 
debt  at  his  death,  as  had  been  now  ascertained  by  the  Court ;  that  a  person  could  not 
intend  to  pay  a  debt  by  a  legacy,  payment  of  which  was  postponed  for  an  indefinite 
distant  period ;  and  that  the  deceased  specially  directed  that  all  his  debts  should  be  paid 
before  this  legacy. 

The  remaining  two  Judges  were  of  an  opposite  opinion,  upon  the  ground  that  the 
petitioQer's  claim,  although  it  had  been  subsequently  ascertained  by  the  Court  to  be  a 
l^al  debt,  was  more  like  a  discretionary  claim  upon  the  testator's  generosity,  than  a 
precise  claim  which  could  be  enforced  in  a  court  of  law ;  that  it  had  not  been  brought 
forward  as  a  debt  during  the  testator's  Hfe ;  and  that^  therefore,  the  legacy  must  be  held 
to  have  been  intended  to  discharge  that  claim,  and  therefore  ought  not  to  be  paid  in 
addition  to  legal  satisfaction  of  the  claim. 

The  Court  altered  the  interlocutor  of  the  Lord  Ordinary. 

Upon  advising  a  reclaiming  petition  {or  th^  defenders,  with  answen  for  the  pursuer, 
four  of  the  Judges  approved  of  the  interlocutor  of  the  Court,  upon  the  grouncb  which 
bad  formerly  weighed  with  the  majority;  and  the  remaining  judge  disapproved  of  it 
upon  the  grounds  which  had  influenced  the  minority. 

The  Court  adhered. 

[Varied,  1  Sh.  App.  lQ4j  4  S.R.R.  (H.L)  35;  cf.  Baifour  v.  Balfour's  Trustees,  4  D. 

1052,  1054.] 
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No.  199.         F.C.  N.S.  V.  612.     15  Jan.  1819.     lat  Div.— Lord  GiUieB. 

WmsTKE,  Pursuer. — J.  S.  More. 

Thomas,  Defender. — Taiose. 

Presumption. — A  promissoiy  note,  having  on  the  back  of  it  a  receipt  by  the  holder, 
without  mentioning  by  whom  the  payment  was  made,  is  presumed  to  have  been 
retired  by  or  with  the  funds  of  the  debtor. 

Webster  raised  an  action  against  Thomas,  his  brother-in-law,  narrating  that^  having 
visited  Carlisle  in  1809,  for  the  purpose  of  obtaining  payment  of  debts  due  to  him  by 
Thomas,  who  resided  there,  he  was  induced,  in  order  to  protect  the  credit  of  Thomas,  to 
retire  a  promissory  note  for  L.83,  4s.  6d.  granted  by  Thomas  to  Messrs.  John  Jay  and 
Company,  and  which  lay  over  due  at  the  house  of  Messrs.  David  Carrick  and  Son ;  and 
that  the  pursuer  retired  this  note  with  his  own  funds,  and  kept  possession  of  it  as  a 
voucher  of  debt;  and  concluded  for  payment.  The  pursuer  offered  to  prove,  by  the 
books  of  Thomas,  that  this  bill  was  not  retired  by  Thomas  or  with  his  funds,  but  (if  the 
books  took  notice  of  it  at  all)  by  the  pursuer. 

Thomas  answered^ — That  Webster  did  not  retire  the  bill ;  nor  is  he  his  creditor  for 
the  sum  there  contained,  or  any  other.  This  bill  the  defender  had  granted  to  Jay  and 
Company  for  value  in  indigo.  It  came  into  the  hands  of  Messrs.  Carrick  and  Company, 
bankers  in  Carlisle,  for  negotiation;  and,  on  the  17th  Augast  1809,  the  day  after  it  was 
payable,  it  was  retired  by  the  defender  with  his  own  funds,  and  receipted  on  the  back — 
"  Received,  David  Carrick  and  Sons."  The  bill  was  then  delivered  to  the  defender,  who 
laid  it  aside  as  a  receipt  for  the  price  of  the  goods.  At  this  time,  the  pursuer  was,  from 
charity,  allowed  to  live  for  a  few  months  in  the  defender's  house ;  and  had  contrived 
clandestinely  to  get  possession  of  the  receipted  bill,  which  he  kept  until  an  opportunity 
offered  of  turning  it  to  some  advantage.  The  defender  contended,  that,  in  these 
circumstances,  the  presumption  stood  in  favour  of  payment  having  been  made  by  the 
debtor  in  the  bill ;  [613]  and  which,  the  bill  being  prescribed,  could  only  be  redargued 
by  his  oath  or  writ ;  and  a  reference  to  his  books  was  quite  irrelevant.  Besides,  uiere 
were  traces  of  vitiation  on  the  bill. 

The  Court  held  that  a  bill,  bearing  in  general  terms  to  be  retired  and  paid  to  the 
creditor,  must  be  presumed  to  have  been  retired  and  paid  by  the  debtor,  in  conformity 
to  the  case  of  Fergusson  against  Young,  29th  November  1793; — see  also  CampbeU 
against  Cockburn,  7th  December  1728;  Diet.  ii.  152;  Halyburton,  26th  July  1711, 
Forbes ; — Nisbet  against  Johnston,  same  date.  Ibid. ;  and  adhered  to  the  Lord 
Ordinary's  interlocutor  (3d  July  1816),  finding,  that  "The  receipt  upon  the  back  of  the 
promissory  note  in  question,  being  conceived  in  general  terms,  affords  a  presumptiotf 
that  the  same  was  retired  by  or  with  the  funds  of  the  respondent  (defender) ;  and  finds, 
that  this  presumption  is  confirmed  by  the  representor  (pursuer's)  delay  in  bringing 
forward  the  present  claim,  and  by  all  the  other  circumstances  of  the  case." 


No.  201.        F.C.  N.S.  V.  624.     19  Jan.  1819.    2nd  Div.— Lord  Eeston. 

Johnstone's  Trustees,  Petitioners. — CcUhcarL 
Johnstone,  Bespondent. 

Penalty. — ^The  damages  incurred  for  non-implement  of  an  offer  to  purchase,  made  at  a 
public  sale^  found  limited  to  the  penalty  in  the  articles  of  roup. 

Sir  John  Lowther  Johnstone's  Trustees  having  obtained  a  warrant  from  the  Goorti 
exposed  part  of  his  lands  for  sale,  under  articles  of  roup  containing  the  following  clause : 
"  That  the  last  and  hightest  offerer  for  each  lot  shall  be  [626]  obliged,  withm  thirty 
days  after  the  day  of  roup,  to  grant  bond  for  the  price  offered  by  him,  to  the  satisfaction 
of  the  exposers,  payable  within  the  city  of  Edinburgh  at  the  terms  above  specified,  with 
a  fifth  part  more  than  the  price  of  liquidated  penalty  in  case  of  failure  and  annualient 
as  aforesaid ;  and  if  any  purchaser  shall  fail  in  granting  the  said  bond,  he  shall,  besides 
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incomng  a  penaltj  of  a  fifth  part  more  than  the  price,  forfeit  his  interest  in  the 
purchase;  and  it  shall  be  in  the  option  of  the  exposers  to  compel  the  purchaser  to 
implement  his  bargain,  or  to  hold  the  said  lands  and  others  themselves  as  being  unsold, 
and  of  new  to  expose  the  same  to  sale,  or  to  declare  them  to  belong  to  the  immediately 
preceding  offerer." 

Dr.  Johnstone,  by  his  mandatory,  bought  part  of  the  lands  at  the  upset  price  of 
L15,646,  lis.  Id. ;  but  having  afterwards  resUed  and  relinquished  the  purchase,  the 
trustees  brought  an  action  against  him,  concluding  "for  the  sum  of  L.dl29,  Gs.  2d.  being 
the  penalty  incurred  as  aforesaid  through  failure  in  implementing  the  conditions  of  the 
said  articles  of  roup ;  and  also  of  the  sum  of  L.5000  sterling,  or  such  other  sum,  less  or 
more,  as  shall  be  found  by  the  decree  of  our  said  Lords  to  be  the  damages  sustained 
by  the  pursuers,  and  the  estate  of  the  said  Sir  John  Lowther  Johnstone,  in  manner 
foresaid." 

Lord  Boston,  Ordinary,  "  Finds  the  defender,  Dr.  John  Johnstone,  is  liable  to  the 
pursuers  in  damages  for  having  failed  to  implement  the  obligation  incurred  by  him  in 
consequence  of  his  mandatory,  the  other  defender,  W.  Johnstone,  having  purchased  the 
lands  specified  in  the  libel  for  his  behoof :  Finds  that  the  amount  of  these  damages  must 
be  the  difference  between  the  sum  of  L.  15,646,  lis.  l-x\d*  sterling,  the  upset  price  at 
which  the  said  lands  were  purchased  for  behoof  of  the  said  Dr.  John  Johnstone,  and 
the  amount  of  the  price  which  shall  be  received  by  the  pursuers  for  the  said  lands  when 
a  sale  of  the  whole  of  them  shall  be  effected,  together  with  the  difference  between  the 
interest  of  the  said  price  offered  by  the  said  defender  from  the  terms  at  which  the  same 
vas  payable,  and  the  actual  rents  and  proceeds  of  the  said  lands  since  the  term  at  which 
the  said  defender  ought  to  have  entered  to  them,  and  the  whole  expence  incurred  and  to 
be  incurred  in  bringing  the  said  lands  to  sale."  His  Lordship  afterwards  found,  "  That 
the  sum  exigible  from  the  defender  can  in  no  event  exceed  the  penalty." 

The  trustees  petitioned  and  pleaded^ — The  practice  of  adjecting  penalties  to  obliga- 
tions in  case  of  failure,  if  it  was  ever  intended  as  an  estimate  of  damage,  has  long 
ceased  to  answer  its  original  purpose,  and  it  is  now  to  be  considered  rather  as  an 
admission  by  the  contracting  parties,  that  a  certain  sum  is  due  in  case  of  non-perform- 
ance, than  as  containing  the  exact  sum  which  is  to  specify  and  limit  the  amount  of 
damage.  As  the  penalty  in  a  bond  is  not  given  when  greater  than  the  actual  loss,  so 
the  decree  should  not  be  limited  to  it  when  it  may  be  less.  A  judicial  liquida^  [626]  -tion 
of  damages  is  the  only  possible  way,  in  a  case  of  this  kind,  of  ascertaining  with 
predsion  ^^qtuinti  cujusgue  interest"  the  text  of  the  Roman  law,  Inst,  lib.  3,  tit.  16, 
being  only  applicable  to  a  particular  description  of  cases. — Stair^  lib.  4,  tit.  3.— Gordon 
against  Maitland,  27th  November  1761 ;  Home  against  Hepburn,  March  1550,  Diet.  ii. 
p.  53, — Crichton  against  Firrie,  March  1630,  Ibid. ; — Clark  against  Cairncross,  14th 
June  1632,  Ibid,  p.  54 ; — Murray  against  Lord  Blantyre,  5th  March  1634,  Ibid. ; — ^Aiton 
against  Faterson,  March  1627,  Ibid. 

The  Court  refused  the  petition,  without  answers. 

[Cf.  Hyndman's  Trustees  v.  MiUar,  33  S.L.R  360,  3  S.L.T.  170.] 
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Madame  Lina  Talinb  Sassen,  otherwise  Callkndab  Campbell,  Charger. — 

Craiistoun  et  Rutherford. 

Sir  James  Callbndak  Campbell  of  Ardkinglass,  Bart.  Suspender. — Clerk, 

Fullarton,  et  Hope. 

Aliment — Husband  and  Wife. — A  woman  having,  by  the  acts  and  deeds  of  the  husband, 
attained  the  stattis  of  wife,  is  entitled  to  aliment  during  the  dependence  of  any 
process  she  may  find  it  necessary  to  bring  against  him,  in  order  to  have  the  marriage 
declared. 

The  charger  ndsed  an  action   before    the  Commissaries  against  the  suspender, 
concluding  for  declarator  of  marriage,  adherence,  and  aliment    During  the  dependence 
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of  thia  action,'  she  presented  a  petition,  setting  forth  that  she  was  in  extreme  dis- 
[627]  -tress  for  want  of  immediate  support,  and  the  means  of  carrying  on  her  action. 
Upon  this  application,  the  Commissaries  pronounced  the  following  deliverance :  ''  The 
CommiBsaries  having  considered  this  petition,  and  the  answers  thereto,  in  respect  of  the 
written  evidence  under  the  hand  of  the  complainer  (suspender),  produced  in  process,  the 
authenticity  of  which  is  not  denied  hy  him,  find  the  defender  liable  to  the  porsaer  in 
L.200  sterling,  to  account  of  aliment  generally.  But  refused  Jioc  statu  to  modify  to  her 
any  specific  sum  of  interim  aliment  at  a  fixed  rate  per  annum,  as  craved  in  the 
petition ;  find  the  defender  also  liable  in  the  expence  of  extracting  an  interim  decree  for 
said  sum,  and  decern.'' 

This  decree  was  brought  under  suspension ;  and,  having  come  to  be  discussed  before 
Lord  Alloway,  his  Lordship  reported  the  case  to  the  Court  upon  minutes. 

Pleaded  for  the  charger. — That  she  became  acquainted  with  the  suspender  in  France, 
in  the  year  1804.  In  the  course  of  that  year,  she  was  induced  to  elope  with  him ;  and 
a  marriage  was  privately  solemnized  by  a  Protestant  clergyman  at  St  Germain  en  Laye^ 
in  the  presence  of  two  respectable  witnesses.  She  continued  to  reside  with  him 
uninterruptedly  till  the  year  1808,  when  he  prevailed  upon  her  to  undertake  a  journey 
to  Scotland,  where  the  pressure  of  his  afifairs  required  the  presence  of  some  one  whose 
interest  in  them  was  not  separate  from  his  own.  When  she  set  out,  the  suspender 
furnished  her  with  letters  to  his  friends  and  relations,  both  in  London  and  in  Scotland. 
Li  those  letters,  he  uniformly  styled  her  his  wife ;  and  he  farther  executed  a  power  of 
attorney  in  favour  of  the  charger,  in  which  she  is  styled  his  "  beloved  wife."  This 
power  of  attorney  proceeds  in  the  name  of  "  James  Gaiiendar  of  Craigforth,  Kingdom  of 
Scotland,"  and  constitutes  the  charger  his  attorney  to  call  in,  receive,  and  discharge,  all 
debts,  &c. ;  and,  in  general,  to  take  absolute  management  of  his  whole  property  and 
estates  in  this  country.  She  came  to  Scotland,  and  presented  this  deed  for  registration, 
and  an  extract  was  produced.  The  charger  produced  also  one  letter  addressed  by  the 
suspender  to  the  charger,  while  in  Scotland,  at  that  period.  The  letter  was  in  the 
following  terms :  *'  I  received  yours,  my  dear  Lina,  of  the  8th  of  October,  and  was  very 
unhappy  to  find  you  have  been  so  long  ill,  and  have  made  a  disagreeable  journey.  I 
have  this  day  got  your's  of  the  22d  November.  I  make  no  doubt^  as  you  say,  things 
will  at  last  go  well,  and  I  apprised  of  all  your  proceedings.  I  have  only  to  repeat^  pay 
attention  to  my  affairs  as  you  have  done  hitherto  with  prudence,  slowness,  and  circum- 
spection. The  more  atfairs  of  a  family  are  complicated,  the  more  the  above  conduct  is 
needful ;  and  in  all  the  information  you  require,  apply  to  George,  Dundas,  Davidson, 
and  £r.  Campbell.     They  are  all  men  of  good  sense  and  the  highest  honour." 

*'I  answered  your  letter  of  the  18th  October  by  Mrs.  Mountflorence,  addressed  to 
Mr.  Adams,  which  I  hope  you  have  re-  [628]  -ceiVed ;  and  I  beg  you  will  pay  attention 
to  the  contents.     Our  brother  and  sister  occupy  her  house  here  at  present. 

'^I  hope  your  present  situation  will  go  on  well.  Take  care  of  yourself ;  and  observe^ 
from  our  family  afiairs,  it  is  of  consequence  to  you  ^  to  lie  in  where  you  are.  In  my 
next  letter,  I  will  send  you  an  order  for  what  money  you  will  require  for  some  time. 

*'  If  you  was  not  so  far  from  me,  I  should  be  angry  with  you  for  not  telling  me  in 
either  of  your  two  letters  of  George,  James,  or  Kandal.  Give  them  my  warmest 
blessing.  I  love  them  more  than  they  can  love  themselves.  Tell  me  every  thing  about 
my  daughters.  Are  George's  children  pretty  1  Who  are  they  like  1  I  hope  like  him 
in  every  thing.  My  best  wishes  to  my  brother  John  Campbell.  I  shall  conclude, 
because  I  shall  write  you  very  soon  indeed,  and  send  the  draft  I  mention.  It  will  take 
some  time  to  recollect  the  points  you  ask  me ;  therefore,  let  all  family  affairs  rest  till 
you  receive  my  next.     May  God  bless  you.     Yours  most  affectionately. 

(Signed)  "  J.  C.  28th  December." 
Several  other  letters  were  produced  from  the  relations  of  the  suspender,  from  which 
it  appeared  that  they  all  conceived  her  to  be  the  true  and  lawful  wife  of  the  suspender. 
On  the  strength  of  these  productions,  the  charger  contended  that  there  vraa  prima  fade 
evidence  of  marriage ;  and,  such  being  the  case,  that  she  was  entitled  to  interim  aliment 
until  the  final  issue  of  the  cause. — Campbell  against  Cochrane,  29th  July  1747.— 
Margaret  Drummond  against  Hope  of  Carse,  decided  by  the  Commissaries  in  1744.    In 
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that  case  the  proof  adduoed  was  fonnd  not  relevant  to  infer  marriage,  but  sufficient  to 
entitle  the  pursuer  to  an  aliment,  during  the  discussion  of  the  process. 

Answered  for  the  suspender. — ^That  he  never  was  married  to  the  charger,  whom  he 
took  into  his  family  as  a  cook  and  housekeeper.  She  afterwards  became  his  mistress ; 
and  in  order  to  shew  that  no  marriage  had  taken  place  in  the  manner  stated  by  the 
eharger,  the  following  certificates  were  produced : — "  The  Mayor  of  St  Germaine  en 
Laye,  formerly  Colonel  of  Cavalry,  Chevalier  of  the  Eoyal  and  Military  Order  of  St. 
Louis,  and  Officer  of  the  State  Civil,  certifies  to  whom  it  may  concern,  that  having 
made  search  of  the  registers  of  the  state  civil,  in  the  decimal  tables,  from  the  second 
year  of  the  Kepublic,  down  to  the  1st  January  1813  inclusive,  there  is  found  no 
marriage  celebrated  in  the  names  of  James  Callendar  and  Lina  Taline  Sassen." 

A  similar  certificate  was  also  procured  from  the  Curate  of  St.  Germaine:  "T, 
undersigned  Curate  of  St.  Germaine,  certify  to  whom  it  shall  concern,  that  after  the 
declaration  made  by  the  civil  officer,  and  searching  the  register,  there  exists  no 
marriage,  [829]  either  canonical  or  civil,  contracted  betwixt  the  parties  designed  in  the 
present  declaration  above  written,  and  that  I  have  no  knowledge  of  such.  Done  at  St. 
Germaine,  6th  September  1817." 

The  power  of  attorney,  and  the  letter  upon  which  the  decree  of  the  Commissaries  is 
founded,  are  not  in  themselves  sufficient  to  establish  a  marriage  between  the  parties. 
If  80,  the  Commissaries  would  have  pronounced  decree  to  that  effect.  It  is  a  strange 
principle  that  an  imperfect  proof,  though  not  good  to  the  extent  of  a  judgment  in  the 
cause,  is  good  to  the  extent  of  a  partisd  judgment.  It  is  as  absurd  as  if,  in  an  action 
for  L.1000,  a  judge  should  grant  an  interim  decree  for  L.500,  because  the  pursuer  had 
half  proved  his  case,  though  it  was  impossible  to  know  whether  the  proof  already 
produced  was  to  be  supported  or  destroyed  by  that  which  was  yet  to  be  taken  by  the 
other  party.  In  all  such  cases,  if  the  point  at  issue  is  the  liability  of  the  defender,  he 
must  be  protected  from  all  demand,  until,  by  complete  evidence,  that  liability  is 
ascertained. 

The  Court  (December  18,  1818)  were  unanimously  of  opinion,  that  the  suspender 
had  invested  the  charger  with  the  character  of  his  wife,  by  the  power  of  attorney,  where 
she  appeared  designed  upon  the  records  of  the  Court  as  his  dearly  beloved  wife,  and  by 
his  letters  introducing  her  to  his  relations  in  that  character. 

A  petition  was  presented  against  this  judgment,  in  which  the  argument  for  the 
suspender  was  resumed  at  great  length.  Reference  was  made  to  the  Code  Napoleon, 
from  which  it  appeared  that,  if  a  marriage  had  taken  place  at  the  period  libelled, 
evidence  could  easily  have  been  procured  to  establish  it,  and  that  the  certificates 
formerly  submitted  excluded  the  possibility  of  such  marriage  ever  being  proved,  as  they 
showed  a  defect  of  those  forms,  which,  according  to  law,  were  necessary  for  its 
constitution. 

Lord  Hermand  said. — I  have  no  difficulty  in  this  case.  I  take  the  strongest 
example  put  for  the  petitioner,  that  of  a  prostitute  from  the  street.  If  such  a  person 
were  to  produce  a  power  of  attorney,  conceived  in  such  terms  as  that  produced  by  the 
charger  in  the  present  case,  I  should  say  that  the  person  who  had  granted  that  deed, 
was  bound  to  put  the  holder  of  it  in  a  situation  to  vindicate  her  claim  to  a  title  which 
he  has  himself  solemnly  assigned  to  her. 

Lord  Bcdgray. — ^This  gentleman  has  placed  the  charger  in  the  gtatue  of  his  wife ; 
whether  she  truly  be  so  or  not  is  a  matter  for  future  inquiry.  But  he  has  given  her  a 
deed,  which  calls  upon  your  Lordships  to  receive  her  as  his  wife.  That  deed  stands 
npon  the  records  of  the  Court ;  and  I  can  have  no  doubt  that  the  sus-  [630]  -pender  is 
homd  to  put  the  charger  in  a  condition  to  conduct  her  cause. 

Lords  BcUmuto  and  Succoth  expressed  similar  opinions. 

Lord  President, — Our  present  decision  will  not  in  my  opinion  regulate  many  cases« 
This  is  the  strongest  case  I  ever  saw  on  the  part  of  a  claimant.  The  suspender  has,  by 
his  own  act  and  deed,  conferred  upon  the  charger  the  status  of  his  wife ;  and,  until  she 
is  deprived  of  that  status  by  a  judgment  of  the  Court,  she  is  entitled  to  every  benefit 
arisiog  there^om.  The  suspender  is  barred  personali  exceptione  from  objecting  to  the 
character  in  which  the  charger  now  appears  to  claim  interim  aliment 

The  petition  was  refused  without  answers. 

[Eev^rsed,  2  W,  aud  S.  309 ;  4  S.R.R.  (H.L.)  867.] 
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No.  203.       F.C.  N.S.  V.  630.     20  Jan.  1819.    2iid  Div.— Lord  PitmiUy. 

Duncan  Kennedy,  Pursuer. — Jeffrm/  et  J.  Campbell. 
William  Kennedy  and  Others,  Defenders. — Clerk  et  More. 

Arbitration, — An  arbiter  in  a  regular  arbitration  is  not  entitled  to  insist  for  any  fee  or 
remuneration. 

A  regular  submission  of  all  disputed  claims,  with  respect  to  the  state  of  accounts 
between  them,  was  entered  into  by  William  Kennedy  and  others,  and  Alexander  Black 
and  Company,  to  two  arbiters,  and,  in  case  of  difference,  to  Duncan  Kennedy,  accountant 
in  Glasgow.  The  submitters  afterwards  agreed  to  refer  the  whole  matter  to  Kennedy 
as  oversman. 

In  the  course  of  the  submission,  the  arbiter  made  a  remit  to  two  accountants,  and, 
upon  their  reports,  pronounced  a  decreet-arbitral.  He  afterwards  brought  an  action 
against  the  parties'  submitters  before  the  magistrates  of  Glasgow  for  a  remuneration  for 
his  trouble  as  arbiter.  After  allowing  a  proof  as  to  an  [631]  alleged  agreement  that  the 
work  was  to  be  gratuitous,  as  to  the  extent  of  the  arbiter^s  trouble,  and  the  reasonable- 
ness of  the  charge,  the  magistrates  decerned  against  the  defenders  jointly  and  severally 
for  the  remuneration  to  the  pursuer  as  arbiter. 

Upon  discussing  an  advocation  of  this  judgment,  Lord  Pitmilly,  Ordinary  (27th  May 
1817),  advocated  the  cause,  and  assoilzied  the  defenders. 

The  pursuer  petitioned,  and  pleaded^ — 

The  pursuer  does  not  dispute  that^  where  a  person  is  employed  to  act  as  an  arbiter 
in  matters  not  relating  to  any  professional  avocation  in  which  he  is  accustomed  to 
receive  payment^  it  is  held  that  he  is  not  entitled  to  sue  for  remuneration  for  his  trouble, 
as  he  is  not  in  the  custom  of  gaining  his  livelihood  by  performing  business  of  that  kind, 
and  it  forms  no  part  of  the  means  to  which  be  looks  for  subsistence.  But  the  same 
observations  by  no  means  apply  to  the  case  of  matters  being  submitted  to  an  individual 
who  is  notoriously  engaged  in  business  to  which  these  matters  relate,  and  who  gains  his 
livelihood  by  the  exercise  of  that  very  professional  knowledge  which  the  investigation 
of  the  matter  submitted  requires. 

If  the  pursuer  had  been  employed  in  his  ordinary  occupation  as  an  accountant^  he 
would  have  been  entitled  to  a  remuneration;  and  his  having  acted  as  oversman,  or 
arbiter,  cannot  destroy  his  claim,  as  he  was  bound,  in  that  capacity,  to  use  the  same 
professional  care  and  attention.  The  danger  of  corruption,  and  of  inconsistency  with 
the  dignity  of  the  office  of  arbiter,  exists  just  as  much,  supposing  it  to  be  held  that  he 
is  not  entitled  to  insist  for  remuneration,  but  depends  entirely  on  the  generosity  of  his 
employers,  as  if  it  shall  be  held  that  he  has  a  claim  at  law.  If  he  is  inclined  to  be  dis- 
honest, he  is  more  likely  to  be  so  when  he  trusts  to  the  generosity  of  the  parties  than 
when  he  has  an  action  against  them  at  law,  as  the  action  lies  against  all  the  parties 
equally.  It  is  undeniable  that  the  custom  of  paying  arbiters  is  so  universal,  and  of  such 
long  standing,  that  no  man  enters  into  a  submission  without  expecting  to  pay  the 
arbiter,  if  he  is  a  professional  man ;  and  no  arbiter  accepts  of  a  submission  in  his  profes- 
sional capacity,  without  expecting  to  be  paid  for  his  trouble.  It  is  the  custom  of  the 
best  employed  arbiters  in  Glasgow,  men  of  the  first  respectability,  to  include  the  fee  due 
to  them  for  their  own  trouble  in  the  sum  awarded  to  their  clerk. 

The  pursuer,  it  is  admitted  by  the  defender,  might  have  made  a  previous  stipulation 
for  remuneration ;  and  yet  the  same  objections  apply  to  such  a  stipulation  with  greater 
force,  as  it  is  more  decorous  and  disinterested  to  wait  till  the  labour  is  performed,  and 
claim  remuneration  for  that  labour,  than  to  stipulate  beforehand  without  knowing  what 
the  amount  of  the  labour  may  be.  If  it  is  illegal  for  [632]  an  arbiter  to  receive  pay- 
ment after  the  work  is  done,  no  acquiescence  in  any  stipulation  beforehand  to  that 
effect  can  entitle  him  to  demand  it.  The  alleged  long  understanding  that  an  arbiter  is 
not  entitled  to  insist  for  his  fees,  must  have  arisen  from  the  very  few  occasions  in  which 
parties  have  acted  so  dishonourably  as  to  fail  to  remunerate  arbiters  for  business  done 
by  them,  or  it  has  only  prevailed  in  cases  where  they  were  employed  not  professionally, 
or  where  their  profession  was  such  as  to  preclude  the  idea  of  their  demanding  fees,  or 
where  there  was  no  room  for  the  presumption  that  it  we^  iinderstood  they  i^ould  he 
paid. 
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ArUten  have  been  fotmd  entitled  to  rennmeiation,  although  theze  had  been  no 
preyionB  etipnlation ;  M'Callam  and  Neilson  against  Lawrie,  26th  June  1810.  The 
Eogtiflh  cases  quoted  by  the  defender,  do  not  apply  to  a  person  acting  as  arbiter  in 
matters  relating  to  the  profession  by  which  he  lives. 

Although  tibe  pursuer  employed  other  accountants  to  do  part  of  the  work,  this  did 
not  at  all  supersede  the  necessity  or  utility  of  his  own  laboui& 

The  defenders  anstpered. — 

There  are  certain  offices  and  duties  which  imply  so  exuberant  a  trust,  that  it  has 
heen  settled  by  law  and  practice  that  no  remuneration  can  be  claimed  for  discharging 
them.  The  duties  of  no  office  for  settling  the  affairs  of  others  are  of  more  importance, 
or  of  a  more  sacred  nature,  than  those  of  an  arbiter.  As  he  is  chosen  by  the  parties  to 
terminate  disputes, — as  he  may  dispense  with  any  rules  of  law, — and  as,  though  the 
nearest  kinsman  of  one  of  the  parties,  his  decreet  will  be  as  binding  as  that  of  a 
stranger,  it  is  of  the  greatest  consequence  that  he  should  be  kept  free  from  all  bias  or 
interest  in  the  decision,  and  that  he  should  have  no  motive  for  protracting  the  decision, 
except  for  the  purpose  of  doing  justice  to  the  parties.  Although  the  parties  may  make 
sach  stipulation  beforehand  as  may  confine  the  hire  within  fixed  limits,  the  great  use  of 
irbitrationB  would  be  overthrown,  if  the  arbiter  should  have  it  in  his  power  to  convert 
his  office  into  a  source  of  unlimited  gain  to  himself. 

Before  the  decision  in  the  case  of  M'Callum,  it  was  never  heard  of,  that  an  arbiter, 
or  oversman,  could  set  up  a  claim  at  law  for  a  remuneration  for  his  trouble ;  and  all 
the  law  books  take  it  for  granted  that  no  such  claim  lies ;  Napier  against  Elphingstone, 
2001  November  1746,  KUk.  Fdlc—Bhif  against  Gib,  12th  January  1738,  Elchies  v. 
ArbiiraiiaTi. — Jack  against  Cramond,  6th  March  1777. — Montgomery  against  Strang, 
Lennox,  and  Company,  13th  June  1798. — Elliot  against  Elliot,  15th  December  1789. — 
Yinny,  Executor  against  Wame,  4  Espinaase  47  \  Comyn  on  Contracts^  ii.  388.  The 
decision  in  the  case  of  M'Callum  was  founded  on  special  circumstances,  and  never 
intended,  even  by  the  Judges  [633]  who  concurred  in  pronouncing  it,  to  overturn  the 
general  rule  of  law. 

The  pursuer  did  not  exercise  his  professional  skill  as  an  accountant,  but  devolved  it 
on  other  accountants ;  and  he  just  did  what  an  advocate  would  have  done  to  whom  the 
question  might  have  been  referred,  who  would  not  have  been  entitled  to  an  action  at 
law  for  remuneration. 

Lord  Graigie, — I  consider  the  rule  of  law,  that  an  arbiter  is  not  entitled  to  insist  for 
a  fee,  to  be  80  well  established,  that  it  is  not  suitable  to  inquire  into  it ;  and  it  is  a  most 
nsefol  rule.  The  arbiter  is  a  judge,  and  of  course  not  entitled  to  remuneration  for  any 
labour.  He  is  indeed  placed  above  all  judges.  As  his  judgments  cannot  be  reversed, 
he  ought  to  be  kept  free  from  temptation.  If  such  an  action  for  fees  were  to  be 
allowed,  the  parties  would  just  have  one  question  in  place  of  another,  and  a  much  worse 
one;  and  your  Lordships  would  have  to  say  what  each  party  should  pay,  as  well  as  the 
amount  of  the  fee.     The  case  of  M'Callum  is  against  the  general  strain  of  our  law. 

Lord  BanncUyne, — In  general,  I  entertain  the  same  view ;  but  I  am  not  prepared  to 
tay  that  there  may  not  be  cases,  where  a  person  called  on  to  exercise  his  skill  in  a  parti- 
cular profession  as  an  arbiter,  or  a  tradesman,  where  none  other  but  they  are  qualified, 
and  their  situation  not  making  it  natural  that  they  should  work  without  pay,  would  be 
entitled  to  insist  for  a  fee.  But  this  is  not  one  of  these  cases.  The  pursuer  is  called  an 
icooantant ;  but  it  is  clear  that  he  did  not  act  as  an  accountant,  as  there  were  two  others 
employed  by  him. 

Lord  Oletdee. — I  have  entirely  the  same  idea  of  the  case.  I  confess  that,  in  any 
thing  Hke  arbitration,  I  doubt  if  there  is  any  exception  at  all.  What  I  mean  by 
arbitration  is,  where  the  person  is  called  on  to  decide,  either  in  law  or  fact,  how  the 
lights  of  parties  stand.  Other  things  may  be  required  to  be  done,  such  as  to  perform 
eertain  operations,  which  can  only  be  done  by  persons  in  a  particular  profession,  as  a 
iwom  measurer,  or  the  like,  where  he  has  only  to  calculate  on  the  data  given  him,  and 
where  there  is  no  dispute  as  to  who  is  to  pay.  This  may  be  called  a  reference,  but  not 
arUtration.  In  the  case  of  a  professional  accountant,  if  the  matter  requires  ever  so 
much  of  his  skill  as  an  accountant,  yet,  if  it  contains  matter  of  law,  I  doubt  if  the  mere 
addition  of  his  performing  the  technical  part  of  the  duty,  after  the  points  of  law  are 
determined,  will  take  it  out  of  the  general  rule. 

Ifird  Pobert9on, — I  a^pree  wtirely  in  the  opinions  given.    The  distinction  stated  by 
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Lord  Crlenlee,  points  to  the  principle  of  the  case  of  M^Callum.  The  general  rtde  is 
founded  on  solid  grounds,  [634]  The  case  of  M'Oallum  was  special  Here  the  punuer 
has  not  done  the  duty  of  an  accountant,  and  the  remaining  parts  of  his  duty  were  easy 
to  be  performed. 

Lord  Justice-Clerk, — ^The  pursuer  argues  that  a  professional  arbiter,  exercising  his 
talents  in  the  way  of  his  profession,  is  not  precluded  from  demanding  a  xemuneratiou, 
or,  in  other  words,  a  fee.  This  is  the  general  question.  Before  coming  to  that,  there 
is  one  circumstance  stated  in  the  petition  which  I  consider  it  my  duty  to  take  notice  of. 
A  statement  is  made  that  it  is  a  common,  nay,  a  general  practice  in  Glasgow,  to  give  a 
decree  for  an  allowance  to  clerks,  which  is  intended  for  the  arbiter  himself.  I  have  no 
difficulty  in  saying,  that,  whoever  has  laid  the  foundation  for  this  practice,  it  must  meet 
with  reprehension.  It  is  not  only  illegal,  but  contrary  to  the  principles  of  morality. 
For  I  am  unable  to  comprehend  how  it  is  competent  for  any  man  to  give  a  decree  for  a 
sum  to  A  B,  which  is  meant  for  himself  under  this  subterfuge.  I  therefore  trust,  that, 
as  it  is  stated  here  that  it  is  a  general  practice,  even  among  respectable  arbiters,  it  will 
be  the. last  time  we  shall  hear  of  it. 

As  to  the  question  here,  I  agree  that,  as  the  general  rule  laid  down  by  all  our  writers 
has  been  met  with  but  one  decision  to  the  contrary,  your  Lordships  have  no  grounds 
for  entertaining  doubts  of  its  propriety.  I  agree  that  there  are  the  soundest  principles 
for  it  in  all  proper  arbitrations,  not  mere  references.  The  arbiter  performs  the  sacred 
office  of  Judge,  and  he  ought  to  be  enabled  to  do  so  with  purity  and  impartiality.  It  is 
easy  to  conceive  that  there  may  be  a  principle  warranting  a  person  to  stipulate  before- 
hand for  a  remuneration  ;  and  this  was  recognized  by  Lord  President  Blair  in  the  case  of 
M'CallunL  This  may  be  authorised  on  the  principle,  that,  before  a  person  undertakes 
this  o$ce,  he  should  be  free  from  temptation,  the  same  as  established  judges,  and  that 
he  does  not  depend  on  the  parties ;  and  if  this  is  done  openly,  affecting  both  parties,  his 
independence  is  secured.  But  I  am  clear,  that,  without  this  stipulation,  there  are  no 
grounds  for  his  demanding  any  remuneration  whatever  for  services  performed.  He 
must  let  it  rest  with  the  parties.  If  this  were  not  the  case,  he  would  be  possessed  of 
an  engine  leading  to  great  corruption,  from  the  situation  of  the  parties,  one  perhaps 
being  able  to  sustain  the  expences,  but  not  the  other ;  and,  therefore,  as  he  cannot  do  it 
openly,  he  cannot  apply  to  law  for  it.  This  being  the  general  rule,  is  there  any  reason 
for  making  a  distinction  as  to  professional  people  ?  The  only  contrary  decision  is  that 
of  M'Callum.  I  can  see  no  reason  that,  because  an  arbiter  happens  to  be  a  professional 
person,  and  his  skill  in  that  way  is  useful,  he  should  be  excepted  from  the  general  rule. 
The  case  of  M 'Galium  was  decided  by  a  narrow  majority ;  but  looking  at  it  as  it  stands 
in  the  report,  I  cannot  concur  in  it,  as  there  was  a  regular  arbitration ;  but  as  it  is  a 
single  decision,  and  a  diversity  of  opinion  on  it,  I  hold  myself  not  bound  by  it.  [635] 
There  is  no  principle  for  it  where  there  has  been  a  regular  submission. 

The  Court  adhered.^ 

1  F.G.  N.S.  V.  635.     19  Feb.  1819.     Lord  Pitmilly. 

Patbrson,  Pursuer. — ConnelL 
Earl  op  Brbadalbanb,  Defender. — Jardtne. 

The  pursuer,  a  professional  architect,  had  been  employed  to  superintend  certain 
buildings  erecting  by  the  Earl  of  Breadalbane  ;  and  the  differences  between  his  Lordship 
and  the  contractor  for  the  buildings  were  proposed  to  be  settled  by  award  of  the  pursuer, 
as  sole  arbiter  named  in  the  contract.  An  action  was  afterwards  brought  for  superin- 
tending the  buildings,  and  for  trouble  in  the  submission. 

Lord  Pitmilly,  Ordinary,  after  certain  orders  as  to  the  expences  of  superintending 
the  buildings,  "Finds,  with  regard  to  the  15th  and  16th  articles  of  the  account,  that,  in 
respect  an  action  cannot  be  maintained  at  the  instance  of  an  arbiter  for  payment  of  his 
fee,  unless  in  the  event  of  his  having  stipulated  for  payment  before  iindertaking  the 
office,  it  is  not  competent  to  decern  for  the  large  sum  of  200  guineas,  with  interest, 
demanded  by  the  pursuer  as  a  recompence  for  his  trouble  in  the  dispute  between  the 
defender  and  John  McGregor,  mason  in  Perth,  or  to  take  measures  for  modifying  this  claim, 
although  the  defender  does  not  object  to  such  modification.  On  these  grounds,  dismisses 
the  action  in  so  far  as  it  cojncludes  for  payment  of  a  fee  to  the  pursuer  as  arbiter, 
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Na  206.      F.C.  N.S.  V.  641.     29  Jan.  1819.    2iid  Div.— Lord  PitmiUy. 

William  Bobthwick,  Cashier  of  the  East  Lothian  Banking  CJompany,  Pursuer. 

— Cranstoun  et  Baird. 

John  BAiiFOUB  and  Jambs  Gibson,  Defenders. — Clerk  et  Mcmcrieff. 

CauHoner. — A  bank  agent  and  his  cautioners  having  bound  themselves  for  any  claim 
which  the  bank  should  have  against  him,  or  any  loss  or  damage  which  the  bank 
should  sustain  through  him,  and  the  cautioners  having  limited  their  liability  to  a 
predse  sum ;  the  agent  having  become  bankrupt,  and  the  bank,  by  ranking  for  their 
full  debt,  having  drawn  from  his  funds  a  sum  which  left  a  balance  due  to  them 
exceeding  the  sum  to  which  the  liability  of  the  cautioners  was  limited ;  found  that 
the  cautioners  were  bound  to  pay  the  whole  of  the  sum  imdertaken  by  them,  without 
deduction  of  the  dividend  corresponding  to  it. 

Thomsons  and  Company  having  been  appointed  agents  for  the  East  Lothian  Banking 
Company,  granted  a  bond  to  that  company  for  their  intromissions  along  with  the 
defenders,  as  their  [642]  cautioners.  That  bond,  after  narrating  the  appointment  of 
Thomsons  and  Company,  and  their  having  agreed  to  find  caution  for  their  intromissions, 
proceeds  in  the  following  terms.  Therefore  we,  the  said  John  Thomson,  &c.  *'  bind  and 
oblige  us  to  execute  faithfully  and  diligently  the  trust  committed  to  us  as  aforesaid : 
And  we  the  said  John  Thomson,  &c.  bind  and  oblige  ourselves,  &c.  that  we,  the  said 
Thomsons  and  Company,  shall,  when  required,  well  and  truly  account  to  the  said  East 
Lothian  Banking  Company,  &c.  for  all  sams  of  money  and  notes  of  the  East  Loth&m 
Banking  Company,  or  of  other  banks  (all  of  which  shall  be  deemed  and  reckoned  sums 
of  money),  which  we,  the  said  Thomsons  and  Company,  shall  be  entrusted  with,  from 
time  to  time,  by  the  said  East  Lothian  Banking  Company,  or  which  shall  come  into  the 
hands  of  us,  the  said  Thomsons  and  Company,  in  the  management  of  the  said  agency ; 
and  that  we  shall  pay  and  deliver  to  the  said  East  Lothian  Banking  Company,  &c.  all 
smns  of  money,  or  other  funds  or  documents  whatsoever,  belonging  to  the  said  East 
liothian  Banking  Company  in  the  custody  of  us,  the  said  Thomsons  and  Company, 
when  required  so  to  do ;  and  whatever  claim  may  arise  to  the  said  East  Lothian  Bank- 
ing Company  against  us,  the  said  Thomsons  and  Company ;  or  whatever  loss,  skaith, 
damage,  or  ezpence  the  said  East  Lothian  Banking  Company  shall  happen  to  sustain  or 
incur  by  or  through  us,  the  said  Thomsons  and  Company,  any  manner  of  way  in  the 
premises,  we,  the  said  John  Thomson,.  &c.  as  principals ;  and  we,  the  said  John  Balfour 
and  James  Gibson,  as  cautioners,  sureties,  and  full  debtors,  for  and  with  the  said 
Thomsons  and  Company  (hereby  renouncing  the  benefit  of  discussion),  do  all  and  each 
of  us  bind  and  oblige  us,  and  our  heirs,  executors,  and  successors  whomsoever,  con- 
joncily  and  severally,  to  refund,  content^  and  pay  the  same  to  tlie  said  East  Lothian 
Banking  Company,"  &c.  "and  that  immediately  upon  such  claim  arising,  or  upon  their 
gOBtaining  said  loss,  damage,  skaith,  or  expence,  with  interest  thereafter  till  paid,  and  a 
fifth  part  more  of  the  principal  sum  of  liquidiate  expences,  in  case  of  failure,  by  and 
attour  the  said  claim,  damage,  loss,  skaith,  or  expence ;  but  it  is  hereby  provided  and 
declared,  that  the  cautioners  before  named  are,  and  shall  be  no  farther  bound  and  liable, 
by  virtue  of  this  present  bond  of  cautionary,  than  to  the  extent  of  L.5000  sterling,  pay- 

leaerving  to  the  pursuer  any  claim  for  payments  made  by  him  to  measurers,  or  other 
aetaal  outlay." 

^^Ncfte, — ^As  the  parties  have  not  argued  as  to  the  incompetency  of  an  action  by  an 
arbiter  for  his  honorariuiny  the  Lord  Ordinary  thinks  it  right  to  mention,  that  he  is 
perfectly  aware  of  the  case  of  M'Callum  and  Keilson  against  Lawrie,  in  June  1810 ;  but 
the  decision  in  the  case  referred  to,  he  conceives  to  form  an  exception  in  very  particular 
circamstances  to  the  general  rule,  and  by  no  means  to  sanction  the  demand  here  made, 
which,  the  Lord  Ordinary  thinks,  cannot  be  settled  judicially." 

The  Courts  on  the  principle  of  the  above  case,  adhered  to  the  Lord  Ordinary's 
interlocutor. 

[Cf.  Murray  v.  North  British  Railway  Company^  2  F.  462.] 
F.C.  VOL,  U,  14 
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able  immediately  upon  the  loss,  skaith,  damage,  expence,  or  daipi  arisiiig,  and  a  demand 
being  made  upon  them  therefor,  with  interest  on  the  same  from  the  time  of  such  demand, 
during  the  not-payment,  and  a  fifth  part  more  of  the  said  principal  sum  of  liquidate 
penalty,  in  case  of  failure  in  payment  thereof ;  to  which  sum  of  L.5000  sterling,  with  inter- 
est and  penalty  as  aforesaid,  the  foresaid  caution  as  to  them  is  hereby  ezpreesly  restricted, 
without  prejudice  to  the  said  East  Lothian  Banking  Company,"  &c,  '*  to  have  recourse 
against  us,  the  said  John  Thomson,"  &c.  "  for  the  full  amount  of  the  whole  loss,  skaith, 
damage,  expenoes,"  &c. 

[643]  Some  time  afterwards,  Thomsons  and  Company  stopped  payment,  and  were 
indebted  to  the  East  Lothian  Bank  in  L.  15,000.  Their  estate  was  put  under  trust; 
and  it  appeared  that  the  dividend  which  the  Bank  would  draw  by  ranking  for  that  sum 
would  leave  upwards  of  L.5000  of  the  debt  unextingmshed.  The  cashier  of  the  bank 
made  a  demand  upon  the  cautioners  for  payment  of  the  whole  sum  of  L.5000,  and  they 
refused  payment,  unless  they  should  receive  allowance  for  dividends  corresponding  to 
the  sum  of  L.5000  drawn  by  the  bank  from  the  estate  of  Thomson  and  Company  on  a 
ranking  for  the  fuU  debt  of  L.15,000,  and  should  receive  an  assignation  to  the  L.5000, 
so  as  to  enable  them  to  draw  the  future  dividends  corresponding  to  it. 

The  cashier,  therefore,  instituted  the  present  action  against  the  cautioners  for  pay- 
ment of  the  whole  sum  of  L.5000,  without  deducting  the  corresponding  dividend,  or 
granting  an  assignation. 

Pleaded  for  the  pursuer. — The  defenders  became  bound,  in  general  terms,  as  cautioners, 
for  whatever  loss  or  damage  the  bank  should  suffer  through  Thomsons  and  Company. 
Their  liability  was  limited  to  L.5000 ;  but  this  limitation  is  applicable  to  the  sum  to  be 
paid,  not  to  the  general  obligation  of  the  principal  parties,  which  regarded,  not  intromis- 
sions merely,  but  conduct,  fidelity,  and  attention,  and  which  was  necessarily  uncertain 
as  to  amount.  The  loss  sustained  by  the  Bank  through  Thomsons  and  Company  is  the 
sum  still  due  to  them,  after  drawing  from  the  estate  of  Thomsons  and  Company  the 
dividend  corresponding  to  the  debt.  The  point  in  question  has  been  decided  in  favour  of 
the  pursuer,  in  a  case  not  so  strong  as  the  present,  Maxton  against  Creditors  of  Mcintosh, 
17th  January  1777. 

This  is  quite  different  from  a  cautionary  obligation  interposed  to  a  cash  credit 
limited  in  amount.  There  the  creditor  has  it  in  his  power  to  Umit  the  advance  to  the 
sum  specified ;  and  it  is  implied  or  expressed,  that  the  cautioner  does  not  intend  to 
interpose  his  credit  for  any  further  advance.  The  English  cases  of  Bushforth  and 
Paley,  cited  by  the  defenders,  regarded  cautioners  in  cash  credits. 

Answered, — ^The  defenders  were  only  cautioners  for  intromissions  to  the  extent  of 
L.5000 ;  and  upon  payment  of  that  sum  are  entitled  to  relief.  The  limitation  of  the 
amount  is  a  qualification  not  of  the  sum  to  be  paid,  but  generally  of  the  whole  caution- 
ary obligation.  The  defenders  are  not  bound  for  the  deficiency  or  balance  on  intro- 
missions to  an  unlimited  extent,  and  without  assignation  for  relief,  after  exhausting  the 
principal  party,  but  only  generally  for  intromissions  or  loss  to  the  amount  limited  in 
their  obligation.  This  argument  is  supported  by  the  English  cases  of  Kushforth,  5th 
February  1805,  X.  Veeey  409;  and  Paley  against  Field,  27th  June  1806,  XIL  Veeey 
435 ;  and,  upon  the  same  principle,  in  Scotland,  the  cautioner  in  a  cash  credit,  or  tbe 
granter  of  a  letter  of  [644]  credit  to  a  specified  amount,  is  not  bound  as  far  as  the 
creditor  has  made  advances  beyond  the  specified  smount. 

In  the  case  of  Maxton,  the  cautioner  was  not,  as  in  this  case,  bound  for  ''  loss  "  or 
"damage''  to  a  limited  amount,  but  for  the  '* balance"  to  a  limited  amount. 

The  Lord  Ordinary  pronounced  the  following  interlocutor :  '*  In  respect'  the  bond 
libelled  on,  after  the  clause  expressing  an  obligation  on  the  principal  debtors  to  aocount 
to  the  bank  at  all  times  when  required,  takes  the  defenders  bound  as  sureties,  along  with 
the  principal  debtors,  for  whatever  claim,  loss,  skaith,  damage,  or  expence,  in  general 
terms,  may  accrue  to  the  bank,  it  being  only  provided  by  a  subsequent  clause,  that  the 
cautioners  shall  not  be  bound  in  fulfilling  the  above-mentioned  obligations,  undertaken 
by  them,  to  a  greater  amount  than  L.5000  sterling ;  and  in  respect  it  is  not  denied  that 
the  loss  sustained  by  the  bank,  or  balance  due  to  them  on  occasion  of  the  bankruptcy  of 
the  principal  debtors,  when  the  obligation  of  the  defenders,  the  cautioners  attached, 
exceeded  the  said  sum  of  L.5000 :  Finds,  that  the  defenders  are  not  entitled,  in  dis- 
cbar^n^  their  cautionary  obligation,  to  demand  deduction  of  the  dividend  on  the  b^nk* 
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xopt  estate,  coneeponding  to  a  debt  of  L.5000,  to  the  effect  of  shifting  the  loss  to  this 
extent  from  themselves  on  the  punnen,  and  of  altering  the  nature  and  extent  of  their 
cautionary  obligation :  Finds,  that  the  dividend  must  be  impnted  towards  extinction  of 
the  balance  due  at  the  bankruptcy ;  and  that  the  bond  imposes  on  the  defenders  a 
cautionary  obligation  for  the  claim,  loss,  skaith,  and  damage  remaining  due ;  it  being 
only  provided  tidat  the  amount  of  the  sum  to  be  paid  by  them  should  not  exceed  L.5000. 
On  these  grounds  repels  the  defences,"  &c 

The  Court  refused  a  first  reclaiming  petition  against  that  interlocutor,  without 
answets ;  and,  upon  advising  a  second  reclaiming  petition  with  answers,  their  Lordships 
unanimously  adhered. 

[Affirmed,  1  Sh.  App.  131 ;  4  8.B.R.  (H.L.)  23.] 


No.  207.  F.C.  N.S.  V.  645.    4  Feb.  1819.     2nd  Div. 

Jamss  Bhown  and  John  Thin,  Competing. — ^For  Brown,  Clerk,  Q.  J.  BeU, 

Cunning JutTM ;  for  Thin,  Cranstotin,  SandforcL 

Bankrupt — Sequestration, — ^Found  not  a  sufficient  objection  to  an  election  of  a  trustee 
that  it  depends  on  the  vote  of  a  creditor  having  an  interest  adverse  to  the  general 
body  of  the  creditors. 

Alexander  Thomson  and  James  Bobertson  were  concerned  together  in  building 
houBes.  Aji  action  was  brought  by  Thomson  for  having  it  declared  that  the  property 
was  a  joint  adventure ;  to  which  Robertson's  defence  was,  that  the  property  belonged 
solely  to  him  (the  titles  being  taken  in  his  name),  under  an  obligation  to  account  for 
the  sums  advanced  by  Thomson. 

James  Bobertson  had  granted  an  heritable  security  over  the  property  in  favour  of 
Tweedie  and  Welsh,  W.S.,  in  relief  of  certain  obligations  under  which  he  and  his  father, 
Thomas  Bobertson,  and  his  brothers,  stood  bound  to  them. 

Daring  the  dependence  of  Thomson's  action  of  declarator,  he  became  bankrupt,  and 
vas  sequestrated  at  the  instance  of  Thomas  Bobertson,  after  a  discussion  of  the  validity 
of  his  debt  A  competition  ensued  for  the  office  of  trustee  on  his  estate  between  James 
Brown  and  John  Thin.  At  the  election,  the  apparent  migority  was  in  favour  of  Thin ; 
bat  objections  were  made  to  various  votes  in  his  favour,  which  were  afterwards  sustained 
by  the  Court,  thereby  making  the  migority  in  favour  of  Brown.  The  election,  however, 
in  his  favour,  depended  on  the  vote  of  Thomas  Bobertson. 

To  this  vote  it  was  objected,  1.  That  he  was  not  a  true  and  bona  fide  creditor  of  the 
bankrupt,  as  the  money,  improperly  borrowed  by  James  Bobertson  on  the  joint  property, 
bad  been  applied  for  his  use ;  and  he  would,  therefore,  be  debtor  to  the  estate  in  a 
laiger  sum  than  the  debt  on  which  he  claimed,  in  the  event  of  the  property  being  found 
to  be  a  joint  concern. 

2.  That  the  vote  ought  not  to  be  received  because  the  interest  of  the  creditor  was 
adverse  to  that  of  all  the  other  creditors.  If  the  [646]  creditors  carried  on  the  action 
of  declarator,  Thomas  Bobertson  would  become  their  debtor  to  a  large  amount ;  and,  if 
it  were  given  up,  which  he  might  have  influence  to  effect  with  a  trustee  of  his  own 
ehoosing,  he  would  be  relieved  of  the  debt  due  to  the  estate. 

The  Court)  after  remitting  to  the  Sheriff  of  Edinburgh,  who  reported  that  the  second 
objection  ought  to  be  sustained,  appointed  the  parties  to  state  their  pleas  in  mutual 
memorials. 

Thin,  in  support  of  the  objection,  pleaded^ — By  establishing  that  the  property 
belonged  jointly  to  the  bankrupt  and  Bobertson,  the  son,  it  follows  that  the  latter  was 
not  justified  in  granting  any  security  thereon  for  his  own  private  use.  It  is,  therefore, 
the  interest  of  the  creditors  that  the  law  suit  should  be  followed  out.  But  this  is  by  no 
means  the  interest  of  this  creditor,  against  whom  it  would  then  be  the  duty  of  the 
eieditors  in  general  to  commence  legal  proceeding,  in  order  to  operate  repayment  of  those 
nuns  of  which  he  had  been  relieved,  and  with  which  the  heritable  property  had  been 
boidened. 
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The  Court  has  a  discretionaiy  power  of  confirming  the  troetee  or  not  according  to 
the  nature  of  the  objection  made.  If  that  confirmation  is  resisted  on  the  ground  of 
equitable  consideration  and  expediency,  requiring  the  rejection  of  a  vote,  even  where 
all  the  necessary  statutory  requisites  are  attended  to,  the  Court,  as  exercising  the  power 
of  a  court  of  equity,  are  bound  to  sustain  the  objection;  Act  54  Greorge  III.  c.  137, 
sect.  26 ;  Bdl  on  Bankrupt  Law,  3d  edit.  p.  394.  The  vote  objected  to  decides  the 
election ;  the  claimant  is  at  war  with  the  whole  body  of  creditors ;  and  he  might,  there- 
fore, elect,  as  a  trustee,  a  person  whose  conduct  he  knew  he  might  influence.  Had  the 
claimant  given  his  vote  in  favour  of  himself  as  trustee,  the  objection  would  have  been 
sufficient  to  annul  the  vote.  Lord  Chancellor's  Speech  in  Campbell  against  M'Nair, 
11th  July  1805,  House  of  Lords. —  Vide  BelVs  Bankrupt  Law,  3d  edit.  i.  p.  412.— 
Willison  against  Kerr,  11th  March  1815.  The  same  principle  applies  here;  (and  the 
question  must  be  decided  on  general  principles  without  reference  to  individuals)  as  it 
may  be  reasonably  supposed  that  the  trustee  will  not  diligently  investigate  the  claim  of 
a  person  to  whom  alone  he  owes  his  election.  The  English  practice  rejects  the  vote  of 
every  person  who  has  had  any  transaction  with  the  bankrupt  which  is  reasonably 
questionable.  Cool^s  Bankrupt  Law,  p.  186. — De  Tastet,  5th  February  1813;  Vessey 
and  Beames  Reports,  vol.  1,  p.  291. — ^x  parte,  Miles,  2 ;  Eose's  Cases,  p.  61. 

A  trustee  may  no  doubt  be  removed,  if  he  act  improperly,  or  even  by  a  majority, 
without  cause.  But,  were  the  first  of  these  reasons  sufficient  to  remove  the  present 
objection,  it  would  do  away  all  personal  objection  to  a  trustee  of  whatever  description ; 
and  with  respect  to  the  last,  much  injury  might  result  from  the  change  of  management ; 
and  the  creditors  cannot  be  bound  to  [647]  accept  of  such  alternatives,  when  the  law 
has  given  them  the  power  of  at  once  fixing  their  own  choice. 

Brown,  against  sustaining  the  objection,  pleaded, — There  is  a  very  essential 
difference  between  an  objection  to  one  who  is  to  act  as  trustee,  and  one  who  is  merely 
to  vote  among  others  at  the  election.  Where  one  is  to  act  as  trustee,  and  has  himself 
an  interest  adverse  to  that  of  the  creditors,  his  inclination  and  his  duty  draw  different 
ways,  while  there  is  no  sufficient  check  to  control  his  proceedings.  But  the  objection 
in  the  present  case  is,  that  the  trustee  may  abandon  the  action  with  James  Robertson. 
If  he  do  so,  his  conduct  is  open  to  observation;  he  is  subject  to  control;  and  by  the 
very  words  of  the  Act^  he  is  at  all  times  amenable  for  his  conduct  to  the  jurisdiction  of 
the  Court.  Supposing  the  interest  of  the  creditor  more  direct  and  not  indirect  and 
remote,  as  in  the  present  case,  not  merely  the  possible  consequence  of  an  impending 
investigation,  but  a  dispute  actually  at  issue  between  the  bankrupt  estate  and  the 
creditor,  still  the  Court  would  pause  before  they  allowed  the  subsistence  of  such  a  con- 
test to  destroy  a  vote,  while  the  claim  itself  is  sustained  as  competent. 

In  England  the  distinction  is  correctly  drawn  between  being  elected  assignee  and 
the  voting  as  a  creditor  for  an  assignee,  even  where  there  are  inimical  interests ;  De  Tastet, 
5th  February  1813  ;  Veaey  and  Beames  Rep,  vol.  i.  p.  291. — 1  Rosens  Cases  in  Bankruptcy^ 
324. — Ex  parte  Miles,  2  Ros^s  GaseSj  p.  68.  The  speech  of  the  Lord  Chancellor  in 
Campbell  against  M'Nair  is  not  to  be  relied  on  as  a  doctrine  sanctioned  by  the  House  of 
Lords,  as  it  is  not  a  judgment,  but  merely  an  opinion  illustrative  of  the  difficulties  of 
the  case,  to  be  cleared  up  under  the  remit  to  this  Court,  for  the  purpose  of  inquiring 
into  this  very  question.  The  qualification  to  vote  there  placed  that  power  in  the  hands 
of  a  person  whose  vote  would  annihilate  all  choice,  while  here  the  debt  claimed  on  does 
not  exceed  a  third  of  the  debts,  and  besides  in  that  case  the  question  was  afterwards 
compromised. 

So  far  as  the  qualification  of  the  creditor  now  in  question  is  a  matter  of  legal  right, ' 
it  depends  on  his  right  to  claim  as  a  creditor,  which  has  been  already  determined  by 
awarding  the  sequestration  on  his  application ;  and  it  follows  of  course,  that  all  the 
rights  of  a  creditor,  especially  the  right  to  take  part  in  the  direction  of  the  administra- 
tion of  the  estate,  must  be  given,  unless  he  can  be  charged  with  fraud,  or  unless  a  case 
can  be  made  out  of  such  manifest  inexpediency  or  danger  to  the  other  creditors,  that,  as 
guardians  of  this  administration,  the  Court  are  bound  in  their  discretion  to  interfere 
and  avert  the  evil.  The  sort  of  suspicion  on  which  the  present  objection  rests,  has  been 
disregarded  in  greatly  stronger  cases.  Mowbray  against  creditors  of  Kiblie,  18th  May 
1793;  not  reported. — Furlong  against  M^Nair,  1st  February  1809. — Grant  against 
Jaffray,  Sunmier  Session  1817  (not  reported). 

The  Court  were  unanimously  of  opinion  that,  although  the  in-  [648]  -terest  of  the 
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creditor  might  have  been  safficient  to  disqualify  him  from  being  elected  trustee,  it  did 
not  disqualify  him  from  voting  in  the  election  as  a  creditor;  and,  therefore,  repelled  the 
djection,  and  confirmed  Brown  as  trustee. 


No.  208.  F.C.  N.S.  V.  648.     11  Feb.  1819.     2nd  Div. 

John  Cruickshank  and  Others,  Petitioners. — J,  Campbdl 

Tutor  and  Curator. — The  Court  dispensed  with  the  citation  of  the  next  of  kin,  being  all 
furth  of  the  kingdom. 

A  petition  was  presented  by  the  Reverend  John  Cruickshank  and  others,  stating 
that  they  had  been  appointed  executors  to  Mrs.  Margaret  Kelly,  and  tutors  and  curators 
to  her  two  sons ;  that  it  appeared  the  pupils  had  no  relations  whatever  within  Scotland, 
their  only  relations  resident  in  Ireland;  and,  therefore,  praying  "to  authorise  the 
magistratea  of  Arbroath,  the  judges  ordinary  of  the  pupils,  to  dispense  with  the  citation 
of  the  nearest  of  kin  on  the  father  and  mother's  side  (as  required  by  the  statute  1672,  c. 
2),  and  to  concur  with  the  petitioners  in  making  up  inventories,  and  to  subscribe 
duplicates  of  the  same  with  them,  or  to  appoint  a  delegate  for  that  purpose  in  the  same 
manner  as  if  the  nearest  of  kin  within  the  country  had  been  cited,  and  had  not 
appeared." 

The  Court,  ''  in  respect  of  the  particular  circumstances  of  this  case,  grant  the  prayer 
of  the  petition." 

No.  211.  F.C.  N.S.  V.  652.     19  Feb.  1819.     Ist  Div. 

NofiMAK  LocKHART,  Esquire,  of  Greenaton,  Complainer. — The  Lord  Advocate, 

Dean  of  Faculty  Ross,  et  WKerme. 

Jamks  Wingate,  Esquire,  of  Westshiell,  Respondent. — Solicitor-General 

Wedderhim,  Clerk,  Cranslomi,  et  Stewart. 

Member  of  Parliament. — A  trust  conveyance  for  behoof  of  creditors  does  not  take  away 
the  right  of  voting  for  a  member  of  Parliament,  although  the  power  of  sale  contained 
in  the  deed  have  been  exercised,  if  the  term  of  the  purchaser's  entry  have  not 
arrived. 

At  the  meeting  of  freeholders  for  the  county  of  Lanark^  held  upon  the  2d  July 
1818,  for  the  election  of  a  member  of  Parliament,  Mr.  Lockhart  objected  to  Mr. 
WiDgate  remaining  upon  the  roll  of  freeholders  for  that  county.  The  objection  was  in 
these  words :  '*  Mr.  Wingate  is  completely  divested  of  his  estate,  so  far  as  it  founds  a 
freehold  qualification.  He  some  years  ago  conveyed  his  lands  to  Mr.  Scott  Moncrei£^ 
aoeonntant  in  Edinburgh,  with  power  to  sell  for  payment  of  Mr.  Wingate's  debts. 
Since  the  date  of  this  conveyance,  the  trustee  has  accordingly  drawn  the  rents,  and  he 
has  actually  sold  a  considerable  part  of  the  dominium  utile  of  the  estate,  and  the  whole 
of  the  superiority." 

The  minutes  bore,  "That  an  answer  having  been  made  that  the  term  of  the 
porchaaer's  entry  to  that  part  of  his  lands  sold,  did  not  commence  till  the  term  of 
Martinmas  next  1818,  when  the  price  was  made  payable,  and  from  which  period  it  was 
to  bear  interest,  which,  being  considered  by  the  meeting,  they,  by  a  great  majority  of 
▼otes,  repelled  the  objection  to  the  said  James  Wingate's  standing  on  the  roll." 

[6S3]  In  a  petition  and  complaint  against  this  judgment  of  the  freeholders, 

Mr.  Lockhart  pleaded, — That  Mr.  Wingate  had  divested  himself  of  the  real 
property  of  the  50s.  land  of  old  extent  of  Westshiel,  in  virtue  of  which  he  stood 
upon  the  roll,  and  that  he  had  accomplished  this  by  granting  a  trust-conveyance  in 
favour  of  Mr.  Scott  Moncreiff,  the  dispositive  clause  of  which  was  conceived  in  the 
following  terms : — "  All  and  sundry  lands  and  heritages,  debts,  heritable  and  moveable, 
soma  of  money,  goods^  gear,  and  effects,  corns,  cattle,  horse,  nolt,  sheep,  and  plenishing, 
and  others,  excepting  and  reserving  his  whole  furniture,  silver-plate,  books,  bed  aQd 
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table  linen,  and  other  articles  whatever  in  his  dwelling-hotme  at  Westshiell,  with  the 
whole  titles,  writs,  Touchers,  and  instractions  in  relation  thereto;  and,  in  particular, 
without  prejudice  to  the  said  generality,  all  and  whole  the  right  of  superiority,  or 
dominium  directum^  of  all  and  whole  the  lands  of  Westshiell,  with  the  pertinents^ 
extending  to  a  50s.  land  of  old  extent,  cohtained  in  a  special  retour  of  said  lands  in 
favour  of  Symon  Dennum,  as  heir  of  John  Liddorie  his  grandfather,  bearing  date  the 
15th  June  1506,  and  of  the  lands  of  Shielhill,  in  so  far  allenarly,  as  may  be  extended 
to  the  said  lands  of  Westshiell,  lying  within  the  parish  of  Camwath,  and  sheriffdom  of 
Lanark ;  as  also  all  and  haill  the  property  of  the  following  parts  and  portions  of  the 
lands  of  Westshiell,  as  the  same  are  contained  in  the  foresaid  special  retour  in  favour  of 
Symon  Dennum,"  &c.  (A  full  copy  of  the  tru8t4eed  will  be  found  appended  to  the 
Replies.) 

Mr.  Moncreiff  was  infeft  upon  the  precept  contained  in  this  disposition  which  con- 
tained an  absolute  power  of  sale.  He  accordingly  exercised  this  power  in  several 
instances ;  and,  particularly,  on  the  24th  of  June,  a  week  prior  to  the  day  of  election,  a 
sale  was  completed  of  part  of  the  dominium  uiUe  of  the  lands,  and  of  the  whole 
superiority,  in  favour  of  Mr.  Ayton,  the  agent  for  Lord  Archibald  Hamilton,  in  whose 
favour  Mr.  Wingate  voted  on  the  day  of  election.  The  missives  by  which  the  aale 
was  completed  were  as  follows  : — 

''Edinburgh,  June  24,  1819. 

"  Sib — I  hereby  offer  for  the  two  farms  of  West  Dyke  and  West  Yett^  comprehend- 
ing the  whole  ground  on  the  west  side  of  the  road  marked  on  the  plan  of  Westshiell, 
from  No.  1  to  No.  12  inclusive,  and  comprehending  also  that  piece  of  ground  marked 
No.  12,  being  all  parts  of  the  estate  of  Westshiell,  together  with  the  superiority  of  the 
whole  estate,  as  contained  in  the  retour  of  Symon  Dennum  in  1506,  and  upon  which  Mr. 
James  Wingate  the  proprietor  now  stands  upon  the  roll  of  freeholders,  the  sum  of 
L.5500  sterling.  The  entry  to  commence  at  the  term  of  Martin-  [664]  -mas  next,  and 
the  price  to  be  payable  at  that  term,  and  to  bear  interest  thereafter  tiU  paid.  The  dis- 
position to  contain  clause  of  absolute  warrandice  against  Mr.  Wingate  and  his  trust- 
estate,  and  of  warrandice  from  fact  and  deed  against  you,  and  all  other  usual  and 
necessary  clauses,  and  the  expence  of  the  stamp  for  writing  the  disposition  to  be  paid 
mutually  by  the  parties.     I  am,  &c.  (Signed)    Bogbb  Atton." 

''Edinburgh,  June  24,  1819. 
"  Dbar  Sib — I  have  received  your  offer  of  this  day's  date,  and  of  which  the  preced- 
ing is  a  copy,  and  I,  as  trustee  for  Mr.  Wingate  and  his  creditors,  do  hereby  accept  of 
the  same  in  the  whole  terms  and  conditions  thereof.     I  am,  &c. 

(Signed)        Wm.  Soott  Monobbiff." 

Abstracting  from  the  circunistance  of  the  trust  in  the  conveyance  to  Mr.  Moncreiff, 
it  is  clear  that  Mr.  Wingate  having  disponed  his  superiority  to  another  person,  by  an 
instant  disposition  with  procuratory  and  precept,  and  having  also  delivered  possession 
to  that  person,  cannot  claim  entolment,  or  continue  on  the  roll ;  let,  Because  his  qualifi- 
cation is  instantly  defeasible  at  the  pleasure  of  another  person,  Wight  on  elections,  p. 
226 ;  2dlyy  It  is  expressly  required  that  voters  *' shall  be  in  possession"  of  their  pro- 
perty or  superiority;  and  no  person  having  delivered  possession  to  a  disponee  can 
pretend  to  state  the  possession  as  in  himself. — Act  1681,  cap.  21. 

The  trust  in  the  conveyance  to  Mr.  Moncreiff  can  make  no  difference.  Mr. 
Wingate  was  insolvent^  and  he  disponed  and  delivered  over  his  estate  to  a  disponee,  to 
be  possessed  and  sold  for  behoof  of  his  creditors.  The  disposition  was  irrevocable. 
Both  the  possession  of  the  estate  and  the  right  to  it  were  completely  gone  out  of  Mr. 
Wingate.  A  trust-deed  by  Mr.  Wingate,  actually  and  confessedly  insolvent,  is  both  in 
fact  and  in  law  an  alienation  to  his  creditors.  Such  alienation  having  been  made,  it 
was  competent  to  Mr.  Moncreiff,  or,  at  any  rate,  competent  to  him  and  the  creditors, 
without  consent  of  Mr.  Wingate,  to  defeat  the  qualitication  of  Mr.  Wingate,  by  obtain- 
ing new  infef tment  in  the  superiority,  by  the  possession  of  which  his  right  of  voting 
was  constituted.  The  freeholders,  therefore,  did  wrong  in  continuing  Mr.  Wingate 
upon  the  roll,  both  because  he  was  not  truly  in  possession  of  the  lands  upon  which  his 
qualification  rested ;  and  even  supposing  him  to  be  in  possession,  his  right  was  clearly 
defeasible  at  the  will  of  another  person;  Muir  and  Dalrymple  against  M'Adam,  7th 
March  1781 ;  BM  on  Election  Law,  p.  121 ;  Wight  on  elections^  p.  282. 
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Atuwered  for  the  lespondent. — ^Taat  he  was  not  bankrupt,  neither  was  he  insolvent ; 
— ^being  inYolved  in  difficulties,  he  granted  a  trust  conveyance  of  his  property  in  favour 
of  Mr.  Moncrei£^  for  the  purpose  of  arranging  his  afEairs  and  paying  his  debts.  The 
tm8&deed  contained  procuratory  of  resignation  and  precept  of  sasine;  but  the  pro- 
juratory  of  resignation  never  was  executed ;  so  that  nothing  [666]  was  done  which 
could  (^vest  the  respondent  of  his  right  of  superiority. 

There  is  nothing  in  the  missives  founded  on  by  the  complainer  which  amounts  to  a 
present  sale  of  the  property.  An  obligation  is  thereby  constituted  to  convey  at  a  future 
date ;  but  both  the  term  of  entry,  and  the  time  of  paying  the  price,  are  postponed  to  a 
dirtant  period. 

With  regard  to  the  trust-deed,  the  complainer  has  argued  as  if  it  were  an  absolute 
and  instant  conveyance  in  favour  of  a  stranger.  This  is  not  the  nature  of  the  deed  in 
question.  It  is  a  conveyance  in  trust  for  special  purposes, — for  the  security  of  creditors 
and  the  payment  of  debts.  It  differs  from  the  case  put  by  the  petitioner  in  two  essential 
lespects;  for,  Isf,  It  is  not  a  conveyance  in  virtue  of  which  the  disponee  either  has 
obtained,  or  can  obtain  absolute  and  uncontrolled  possession.  He  has  not  obtained  it, 
because  as  yet  his  base  infef tment  has  not  been  confirmed ;  so  that,  in  point  of  fact^  he 
has  not  completed  any  title  to  the  Crown  holding,  which  still  remains  vested  in  the 
gnnfier  of  the  deed.  Neither  can  he  obtain  it  under  this  deed ;  because,  even  if  he 
wen  to  complete  a  public  right  in  the  lands,  still  his  possession  would  be  limited  to  the 
purposes  of  the  trust ;  he  would  be  bound  to  apply  the  whole  rents  and  profits  to  the 
extinction  of  the  truster's  debts,  and  to  make  over  to  him  any  part  that  might  remain 
after  the  creditors  were  satisfied.  It  differs,  in  the  second  place,  on  account  of  the 
interest  in  the  property  w^ich  still  remains  vested  in  the  granter.  The  right  of  the 
trustee  is  oTidently  a  right  created  solely  for  the  benefit  of  the  truster.  All  the  rente 
and  profits  that  may  be  drawn  from  the  estate  by  the  trustee  are  applied  solely  and 
exclusively  to  his  purposes  and  for  his  benefit ;  and  the  reversionary  interest  after  pay> 
ment  of  the  debto  is  entirely  his.  He  may  at  any  time  put  an  end  to  the  trusty  and 
redeem  his  estate,  by  dischai^ng  the  debta  in  security  of  which  it  had  been  disponed ; 
and  what  proves  still  further  that  he  has  no  absolute  right  under  a  trust-deed,  and  that 
bis  possession,  in  point  of  fact,  is,  and  must  in  law,  be  held  to  be  the  possession  of  the 
truster,  is,  that  the  moment  the  purposes  of  the  trust  are  fulfilled  the  right  of  the 
disponee  ceases.  Neither  does  it  require  in  this  case,  as  in  the  case  of  an  ordinary 
diapoflition,  that  the  disponee  should  reconvey  to  the  granter  in  order  to  reinvest  him 
feudally  in  the  lands.  Even  where  he  has  been  infeft  on  the  precept^  a  simple  renuncia- 
tien  of  the  trust  is  sufficient^  and  the  granter  remains  in  the  same  situation,  and  vested 
with  the  same  feudal  right,  which  he  held  before  the  date  of  the  disposition.  In  this 
view  of  the  matter,  then,  the  difference  between  the  case  supposed  by  the  petitioner  and 
the  present  is  palpable.  In  the  case  of  an  instant  disposition  to  a  stranger,  neither 
right  nor  interest  remain  in  the  granter ;  he  is  completely  deprived  of  all  claim  to  the 
lente  and  profite ;  and  before  he  can  regain  his  feudal  rights,  he  must  be  infeft  on  a 
legujar  disposition  by  the  grantee. 

[656]  By  the  Act  1681,  chap.  21,  apprisers  and  a^judgers,  although  infeft^  cannot, 
dozing  the  cuirency  of  the  legal,  exercise  the  political  franchise.  It  remains  to  the 
debtor.  There  is  no  difference,  as  far  as  regards  the  present  question,  between  an  ad- 
judication  and  a  voluntery  trust-disposition.  They  are  both  conveyances  in  security. 
They  both  expose  the  debtor  to  the  same  danger  of  total  eviction ;  and,  in  both  cases, 
it  is  equally  open  to  the  debtor  to  rid  his  estate  of  the  incumbrance,  by  discharging  the 
debte  in  security  of  which  the  righte  were  granted.  « 

The  right  which  the  respondent  has  granted  is  a  redeemable  right,  precisely  of  the 
nature  of  those  which  the  Act  1681  has  declared  shall  not  entitle  the  holders  of  them 
to  a  vote ;  and  it  ia  of  the  holders  of  such  rights,  not  of  the  grantors,  that  Mr.  Wight 
speaks  in  the  passage  quoted  by  the  complainer :  "  The  title  of  one  who  claims  to  be 
enrolled  as  a  proprietor  of  land,  must  be  absolute,  and  not  dependent  on  the  will  of  the 
peison  from  whom  it  is  derived.  A  revocable  disposition  is  not  sufficient,  because  it  is 
no  better  than  a  redeemable  right,  reprobated  by  the  Act  of  the  12th  of  Queen  Anne, 
which  enacted,  "  that  no  infeftment  taken  upon  any  redeemable  right  whateoever,  except 
proper  wadsete,  adjudications,  or  apprisings,  allowed  by  the  Act  of  Parliament  relating 
to  elections  in  1681,  shall  entitle  the  person  to  vote,  or  be  elected  in  any  shire  or 
rtewarfeEy."    He  does  not  say  a  word  regarding  the  disqualification  of  the  grantors  of 
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Buch  rights.  On  the  oontraiy,  he  distmcdy  says,  that  revocable  dispoaitionB,  and  other 
redeemable  righta,  are  similar  in  all  their  effects  to  apprisings,  &c  as  mentioned  in  the 
Act  1681.  That  Act  expressly  declares,  that  such  redeemable  rights  do  not  deprive  the 
granter  of  his  qualification  as  a  freeholder. 

But  there  is  a  clause  in  this  Act  which  is  expressly  applicable  to  the  present  case ; 
for  it  declares,  ''  that  no  person  infef t  for  relief  or  payment  of  sums  shall  have  vote,  but 
the  granters  of  the  said  rights,  their  heirs  and  successors."  This  is  precisely  the  present 
case, — the  trust  right  is  merely  a  security  for  debt ;  and  certainly  the  disponee  infef t  on 
it  is  infeft  only  "  for  the  payment  of  sums."  In  the  same  way,  it  is  well  known  that 
nothing  is  more  common,  in  granting  heritable  securities  for  debt,  than  for  the  debtor  to 
grant  a  full  conveyance  of  his  estate  to  the  creditor,  with  procuratory  of  resignation  and 
precept  of  sasine  in  his  favour ;  but  surely  it  can  never  be  maintained  that  a  freeholder 
is  disqualified  in  consequence  of  the  creditor's  infef tment  on  such  a  bond  over  his  estate. 
It  is  unquestionably  one  of  those  redeemable  rights  to  which,  under  the  denomination 
of  "an  infeftment  for  relief,"  the  enactment  of  the  statute  is  express ;  Robert  Donaldson 
and  Others  against  Sir  Ludovic  Orant^  11th  March  1786;  Don  against  Cathcart  and 
Oswald,  2d  March  1813. 

On  advising  the  pleadings, 

Lord  Hermand  said, — The  first  objection  stated  in  this  case  is  [657]  no  objection  at 
aU.  Mr.  Scott  Moncreiff  has  no  personal  interest  in  the  estate.  No  person  here  has  a 
right  to  vote  but  the  granter.  The  right  of  property  remains  with  him  and  his  heirs 
and  successors.     The  case  of  M'Adam  was  a  different  case  from  the  present  one. 

Lord  Balgraiy, — I  have  no  sort  of  doubt  in  this  case.  The  case  of  M'Adam  was  an 
erroneous  decision  as  to  the  general  point  There  is  a  still  more  important  decision, 
where  the  general  point  was  well  considered,  Campbell  of  Inverliver,  14th  January 
1801.  There  the  general  point  was  well  considered,  and  a  very  articulate  judgment  was 
pronounced  on  the  very  point  now  in  question.  In  that  case,  it  was  considered  by  the 
Court  "  that  the  late  Dugald  Campbell  of  Edderline  was  not  completely  divested  of  the 
real  right  and  property  of  his  estate  by  the  trust  rights  and  infeftment  thereon,  founded 
on  by  the  objectors,  the  same  having  been  a  trust  for  the  grantor's  behoof,  though  it 
contained  a  power  to  the  trustees  of  selling  the  lands,  for  the  purpose  of  paying  off  the 
grantor's  debts,  but  which  power  the  trustees  never  exercised,  and  still  stood  bound,  in 
the  event  of  a  sale,  to  reconvey  or  settle  the  remainder  for  behoof  of  the  granter  and  his 
heirs,  which  did  not  disable  his  lawful  creditors  not  acceding  to  the  trust  deed  from 
doing  diligence  against  himself  while  alive,  or  against  his  apparent  heir  after  his  death, 
for  payment  or  security  of  their  debts ;  and,  therefore,  repelled  the  objections  to  the 
aci^udication  led  by  the  other  creditors  against  the  son  and  apparent  heir  of  the  debtor 
after  his  decease." 

In  that  case  it  was  considered  that  the  decision  in  the  case  of  M'Adam  was  erroneous. 
The  point  ought  not  to  have  been  mooted  in  the  present  instance. 

Lord  President, — I  always  considered  the  thing  as  at  rest  Thd  freeholders  atten- 
dance was  at  first  regarded  as  a  burden,  and  could  not  be  taken  away  till  complete 
infeftment  in  another.  The  point  now  questioned  is  fixed,  and  no  longer  open ;  and  as  to 
the  sale  to  Mr.  Ay  ton,  it  is  in  the  situation  of  a  mere  offer;  no  entry  had  taken  place. 

Lords  Succoth  and  Balmuto  concurred. 

The  Court  dismissed  the  petition. 

A  reclaiming  petition  was  prepared  on  the  part  of  Mr.  Lockhart,  but  it  never  was 
moved  in  Court 
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Peter  Clark,  Pursuer. — Clerk,  Jeffrey,  Bobinson, 

Alexander  Callander,  Defender. — Cranstov^n,  CoMum. 

Proof, — Found  that  a  conveyance  of  a  written  obligation  with  regard  to  moveables,  and 
an  obligation  of  relief  of  such  an  obligation,  cannot  be  proved  by  witnesses. 

Upon  8th  December  1804,  Gkorge  Aitken  and  other  two  persons  bound  themselves, 
by  a  written  agreement,  *'  to  ddiver  to  Mr.  Gibson  1000  bolls  of  best  Fife  wheat  each 
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year,  for  10  yean,  the  first  delivery  to  be  in  February  1806  for  crop  1805 ;  or  to  pay 
the  highest  Fife  fian  therefor,  in  their  option  :  for  which  Mr.  Gibson  obliges  himself  to 
pay  them  30s.  per  boU,  or  pay  the  difference  between  that  and  the  price  of  the  highest 
Fife  fiars,  if  the  fiars  are  below  SOs." 

Some  time  afterwardSi  Clark,  the  pnisuer,  came  under  an  agreement,  in  writing,  with 
Aitken,  to  take  Aitken's  share  of  the  bargain  off  his  hands,  and  to  give  him  L.40  of 
profiL 

[677]  At  a  sabsequent  period,  in  February  1805,  Callander,  the  defender,  as  was 
alleged,  entered  into  an  agreement  with  Clark,  verbally,  in  presence  of  certain  witnesses, 
to  take  the  bargain  off  his  hands,  and  to  pay  L.40  to  Aitken. 

In  these  circumstances,  Aitken  having  brought  an  action  against  Clark  for  payment 
of  the  L.40,  and  to  comp^  him  to  relieve  him  by  performance  of  the  original  contract 
with  Mr.  Gibeon,  Clark  raised  the  present  action  of  relief  against  Callander. 

One  of  the  defences  stated  by  Callander  was  the  incompetency  of  parole  poof.  But 
tiie  case  was  sent  to  the  Jury  Court  without  any  special  finding  upon  that  point. 

The  Juiy  Court  admitted  parole  proof,  but  reserved  the  competency  of  it  for  the 
GonaideTation  of  the  Court  of  Session.  And,  upon  that  proof,  a  verdict  was  given  for 
the  pursuer. 

The  defender  obtained  from  the  Court  of  Session,  a  rule  for  the  pursuer  to  shew 
cause  why  a  new  trial  should  not  be  granted,  on  the  ground  of  the  incompetency  of 
parole  proof. 

Pleaded  for  the  pursuer. — 1.  There  is  no  occasion  to  inquire  what  was  the  nature  of 
the  original  contract  between  Aitken  and  Gibson,  although  it  might  be  shewn  that  even 
that  was  merely  a  nominate  contract,  a  sale.  But  the  question  is,  What  is  the  nature  of 
the  contract  between  the  present  parties  ?  And  it  was  evidently  a  nominate  contract. 
It  was  merely  a  sale  of  a  moveable  interest,  viz.  Clark's  concern  in  the  original  contract 
for  Lb 40.  Whatever  is  in  commercio  may  be  sold;  Erskine,  iiL  2,  3.  The  contract 
between  the  present  parties  was  extremely  simple  and  completed  de  proesenti.  And  it 
IB  not  uncommon  that  a  sale,  which  is  simple  as  between  the  contracting  parties,  may 
have  ulterior  and  complicated  consequences  to  the  purchaser,  e.g,  the.  sale  of  exciseable 
goods,  of  grain  in  a  granary  for  which  rent  is  due,  or  of  a  horse  in  a  field  for  which  grass 
mail  is  due.  This  contract,  therefore,  being  merely  a  sale  of  a  moveable  interest,  may, 
like  all  nominate  contracts  with  regard  to  moveables,  be  proved  by  witnesses  Ersh, 
iy.  2,  20. 

2.  It  is  argued  by  the  defender,  that  no  obligation  relating  to  a  written  obligation 
can  be  proved  by  parole  evidence.  But  it  is  quite  competent  for  a  person  to  sell  a 
moveable  subject  or  a  moveable  interest  before  witnesses,  though  his  right  to  it  may  have 
been  acquired  by  writing,  eg.  a  depreciated  bank-note,  a  horse  to  which  he  has  acquired 
light  by  a  written  instrument,  whether  it  have  been  delivered  or  not,  or  grain  to  which 
he  has  acquired  right  by  a  contract  such  as  the  present.  In  the  case  of  the  Master  of 
Hailes  against  the  Abbot  of  Newbottle,  9th  December  1553,  Diet,  ii  220,  referred  to 
by  the  defender,  all  that  was  found  was,  that  a  written  obligation  cannot  be  discharged 
by  parole  evidence,  and  even  that  does  not  hold  in  all  situations. 

It  is  argued  also,  that,  in  particular,  no  action  of  relief  of  a  written  obligation  can  be 
proved  by  parole  evidence.  But,  in  the  [678]  present  case,  the  obligation  of  relief  is 
merely  an  incident  and  consequence  of  the  contract  of  sale,  for  implement  of  which  the 
present  action  is  brought,  and  does  not  make  it  the  less  a  sale :  in  the  same  manner  that 
a  person,  who  has  purchased  grain  liable  to  arrears  of  warehouse  rent^  and  has  paid  those 
tireazs,  would  have  relief  for  them  against  the  seller.  The  case  of  Eeid  against  Proud- 
foot^  6th  December  1758,  cited  by  the  defender,  was  a  pure  gratuitous  obligation  of 
nlief,  and  not  an  incident  to  a  contract  of  sale  of  a  moveable  subject. 

Answered  for  the  defender. — 1.  Not  only  was  the  original  contract  an  innominate 
contract^  a  conditional  bargain  of  a  complicated  nature,  and  not  a  sale,  but  the  transfer- 
ence of  it  between  the  present  parties  was  of  the  same  description.  The  sale  of  an 
mterest  in  a  bargain  is  not  a  phrase  of  Scots  law.  A  Tiomen  debiti^  which  this  is,  can 
only  be  transferred  by  assignation  and  delegation;  Ross's  Lectures,  vol.  i.  p.  177,  178, 
180— ^sAfine,  iiL  4,  22.  And  it  is  very  doubtful  whether  there  was  here  any  proper 
tnosfer  of  the  nomen^  for  the  original  obligant  still  remained  bound  to  the  original  party. 
The  nature  of  the   sub-contract  was  a  mere  repetition  of  the  original  complicated 
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innominate  contract,  with  additional  conditions,  rendering  it  more  clearly  innominate 
than  the  original  contract.  And  an  innominate  contract  with  regard  to  moyeables, 
above  LlOO  Scots,  cannot  be  proved  by  witnesses ;  Ershine^  iy.  2,  20. 

As  the  original  obligation  was  in  writing,  a  transference  of  it  or  any  other  traoa- 
action  with  regard  to  it  cannot  be  proved  by  witnesses.  Hailes  against  Abbot  of 
Newbottle,  mtpra. 

In  particular,  an  obligation  of  relief  of  a  written  obligation  cannot  be  proved  by 
witnesses ;  Erskine^  iv.  2,  20. — Reid  against  Proudfoot,  euprcL  It  is  said,  indeed,  that 
this  is  not  a  direct  primary  obligation  of  relief,  but  merely  an  obligation  of  relief  arising 
from  the  contract  of  sale ;  like  the  obligation  of  relief  which  arises  to  the  purchaser  of 
grain  against  the  seller  for  arrears  of  warehouse  rent  paid  by  him.  But  in  such  a  case 
there  was  no  personal  obligation  against  the  purchaser  to  pay  the  rent ;  it  was  merely  a 
right  which  the  proprietor  of  the  warehouse  was  enabled  to  make  efEectual  against  him 
by  retaining  the  subject ;  and  therefore  the  obligation  of  relief  formed  no  part  of  the 
contract  of  parties.  But  if  a  nomen  debiti  be  transferred,  it  is  transferred  with  all  its 
conditions,  including  the  obligation  of  relief,  where  that  forms  part  of  the  namen.  This 
is  as  much  a  constitution  of  an  obligation  of  relief  of  a  written  obligation,  as  there  was 
in  the  case  of  Eeid  against  Proudfoot ;  and  it  can  make  no  difference  whether  the  obli- 
gation be  gratuitous  or  not  Indeed  the  summons  shows  this  to  be  the  pursuer's  own 
understanding,  as  it  condudee  directly  for  relief. 

The  Court  were  of  opinion  that  the  transaction  in  question  was  not  a  sale  of  moveables, 
but  that  it  was  a  transference  of  a  written  obligation  with  regard  to  moveables,  and  an 
obligation  of  relief  of  [679]  such  an  obligation,  and  that  in  both  of  those  cases  parole 
proof  is  incompetent^  and  therefore  they  allowed  a  new  trial. 

A  new  trial  took  place  accordingly.  The  pursuer  offered  parole  evidence.  This  was 
of  course  rejected  by  the  Jury  Court.  And  the  pursuer  presented  a  bill  of  exceptions 
against  their  judgment. 

The  arguments  of  the  parties  were  the  same  as  formerly,  with  certain  modifications 
which  have  been  adopted  in  the  preceding  abstract. 

The  Court,  "  in  respect  it  appears  from  the  bill  of  exceptions  that  the  pursuer  merely 
repeated,  on  the  second  trial,  his  offer  of  the  same  sort  of  parole  evidence  as  had  been 
tendered  and  received  on  the  first  trial,  and  that  it  had  no  reference  to  a  proof  of 
homologation  or  of  rei  interventtta  following  on  the  alleged  agreement,  unanimously 
disallowed  the  exceptions." 

[Affirmed,  6  Pat.  422.] 
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Mary  Baroness  Mordaunt,  Pursuer. — Advocatus  Maconochie,  J.  Gordon. 

T.  Thomson,  MKenzie,  ff.  Lumsden,  jRobertson. 

Innes,  Defender. — ])ean,  Clerk,  Cranstoun,  Skene, 

Tailzie, — An  entail  prohibiting  to  " dispone,  wadset,  sell,  or  atoay put"  found  to  strike 
against  a  lease  for  the  whole  estate  for  four  19  years,  and  a  lifetime,  with  power  to 
work  mines  and  minerals  for  sale  during  the  grantor's  lifetime,  and  afterwards  for  the 
purposes  of  the  estate,  to  cut  trees,  and  with  other  unusual  clauses,  though  with 
periodical  rises  of  rent,  and  for  improvement. 

Eeduction  found  competent  by  the  heir  of  entail,  though  no  declarator  of  contra* 
vention  was  brought  during  the  lifetime  of  contravener,  and  though  the  heir  of  entail 
had  served  heir  in  special  to  the  contravener. 

[680]  The  prohibition  in  the  investitures  ''  diaponere,  impignorare,  vendere  seu 
dHapidare"  found  equivalent  to  the  prohibition  in  the  entail^  so  as  to  strike  against 
such  a  lease. 

The  Court  refused  in  the  circumstances  to  restrict  the  lease  to  any  shorter  period. 

The  entaU  of  the  estate  of  Durrisi  executed  in  1669  and  1675,  contains  a  prohibition 
"  to  alter,  infringe,  nor  innovate  this  present  tailzie,  nor  to  dispone,  wadset^  sell,  nor 
away  put  thasaid  lands^  baroniesi  and  others  foresaid,  nor  to  contract  debts  tiieieupon 
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exceeding  the  sam  of  20,000  merks  Ssofes  money,  nor  to  do  no  other  fact  nor  deed,  nor 
cifil  nor  crioiinal,  whereby  the  said  Unds,  living,  and  estate,  or  any  part  thereof,  may 
be  any  ways  apprised,  adjadged,  evicted,  or  forefaalted  from  them,  in  prejudice  of  the 
DAzt  person  succeeding  in  the  foresaid  taibsie^  by  virtue  of  the  foresaid  substitution,  nor 
their  foresaids,  in  any  sort ;  and  if  they,  or  any  of  them,  shall  faillie  therein,  and  contra- 
veae  the  forsaids  provisioos,  or  either  of  them,  then,  and  in  these  cases,  aU  such  deeds 
sod  debts  sua  to  be  done  and  contracted  by  them,  shall  not  only  be  void  and  null  ipso 
fibclo  be  way  of  exception  or  reply,  without  any  necessity  of  declarator  to  follow  there- 
upon ;  but  also  the  committer  of  the  said  deed  or  deeds,  and  contractor  of  the  said  debts 
as  said  is,  shall,  ipso  f ado,  amit  and  tyne  the  benefit  of  the  foresaid  tailzie,  and  right  of 
BQOoession  above  written ;  and  the  samen  shall  pertain  and  belong  to  the  next  substitute 
peison  or  heir  of  tailzie  above  specified,  quha  shall  have  right  to  succeed  thereto  be 
virtue  of  the  foresaid  tailzie,  and  be  served  and  retoured  heir  of  provision  and  tailzie 
to  us  therein,  without  any  necessity  of  being  served  and  retoured  to  the  said  contraveners, 
eontzactors  of  the  said  debts,  and  committers  of  the  said  deeds  or  crymes,  sicklike,  and 
in  the  same  manner  as  if  the  said  tailzie  had  never  been  conceived  in  their  favours ; 
and  in  &vour8  of  which  substitute  person  and  heir  of  tailzie  above  written,  they  shall  be 
holden  to  renounce  their  pretended  interests,  and  denude  themselves  and  their  foresaids, 
omm  habili  modo"    The  entail  was  duly  recorded. 

By  a  contract  and  lease  dated  28th  August  1794,  Charles  Henry,  Earl  of  Peterborough 
and  Monmouth,  then  heir  of  entail,  let  to  Francis  Russell,  Esquire,  of  Westfield,  his 
heiiB,  suocessorsy  and  assignees,  either  voluntary  or  necessary,  and  sub-tenants,  all  and 
whole  the  lands,  baronies,  and  others,  respectively  underwritten,  comprehending  the 
whole  lands  and  estate  of  Durris  and  others,  lying  in  the  county  of  Kincardine,  with  all 
other  lands  and  tenantable  subjects  of  every  nature  that  did  belong  to  any  of  the  pre- 
deoesBors  of  the  said  Earl,  and  do  now  belong  to,  and  are  possessed  by  him  and  his 
tenanta,  lying  within  the  aaid  county ;  with  right  to  the  mansion-house  for  the  whole 
period  of  the  tack,  with  an  option  to  the  heirs  of  tailzie  to  enter  to  the  possession  of  it 
on  certain  conditions.  The  lease  contained  also  a  right  to  the  whole  mines,  minerals, 
and  quarries,  '*  with  full  power,  liberty,  and  privilege  to  work  and  apply  them  not  only 
for  the  use  and  accommodation  of  the  estate,  [681]  but  also  for  sale  and  profit  during  all 
the  days  of  the  lifetime  of  the  said  Earl,  and  thereafter,  during  all  the  years  of  the  sub- 
aistence  of  this  lease,  only  for  the  use  and  accommodation  of  the  lands  and  estate  hereby 
let; ''with  a  power  to  cut  down  the  plantations  for  sale,  or  profit,  on  condition  of 
planting  an  additional  quantity. 

The  lease  was  to  endure  "for  the  full  period,  endurance,  and  term  of  four  times 
nineteen  yeara^  or  the  space  of  seventy-six  years,  and  thereafter  for  the  lifetime  of  the 
tenant  or  lessee  in  possession  at  the  expiration  of  the  said  seventy-six  years."  The 
rent  was  to  be  L.300  sterling  during  the  lifetime  of  Lord  Peterborough,  subject  to 
certam  deductions  for  public  burdens,  and  in  addition  to  L.700  sterling  yearly  said  to 
have  been  pprchased  up  by  the  tenant  during  Lord  Peterborough's  life ;  and,  after  the 
death  of  Lord  Peterborough,  the  rent  was  to  be  L.1000  during  the  two  first  nineteen 
yean,  LI  100  during  the  third  nineteen  years,  L.1200  during  the  fourth  nineteen  years, 
and  L1300  "  thereafter  during  the  lifetime  of  the  then  tenant  in  possession  under  the 
aaid  tack,  or  until  the  final  termination  of  the  same."  The  tenant  was  also  to  be  allowed, 
at  the  end  of  the  lease,  for  the  expence  of  meliorating  the  farm-steadings,  and  subdividing 
and  inclosing  the  farms. 

Of  the  same  date  with  the  lease,  separate  articles  of  agreement  were  entered  into,  by 
which,  in  consideration  of  the  sum  of  L.  15, 107,  14s.  Lord  Peterborough  assigned  to  Mr. 
Sosseli  the  furniture  in  the  mansion-house  of  Durris,  with  arrears  of  rent;  and 
appointed  him  his  commissioner  to  act  for  him  in  all  public  and  county  matters  affecting 
bim  as  heritor  of  Durris ;  and  obliged  himself  to  name  any  clergyman,  recommended  by 
Mr.  Russell,  to  the  church,  with  power  to  build  a  new  mansion-house,  and  an  exclusive 
light  over  ^e  game  on  the  estate. 

By  a  judicial  rental,  taken  in  compliance  with  a  provision  in  the  lease,  the  rent^  as 
ia  1794,  was  above  L.1108,  14s.  Id. 

An  assigDation  of  the  lease  was  granted  in  1794  by  Mr.  Buasell  to  John  Inneaii 
Ssqoire. 

Maty  Baroness  Mordaunt  having  succeeded  to  the  estate  on  the  death  of  her  brother, 
Lord  Peterborough,  and  having  been  served  heir  of  tailzie  to  him,  brought  an  action 
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of  reduction  of  the  lease  as  granted  in  contravention  of  the  entail,  and  theiefoie 
ultra  vires  of  the  granter ;  and  also  upon  the  ground  of  the  extraordinary  clauses  and 
conditions  of  the  lease  as  being  altogether  incompatible  with  the  rights  and  powers  of 
an  heir  of  entaiL 

Lord  Pitmilly,  Ordinary,  appointed  the  question  to  be  stated  in  informations  to  the 
Court,  and  the  Court  ordered  additional  informations. 

An  argument  was  maintained  by  the  pursuer,  that  the  lease  was  of  an  extraordinary 
nature,  and  quite  contrary  to  the  rules  of  proper  administration  of  the  estate ;  and  by 
the  defender,  that  it  had  been  homologated  by  the  pursuer  by  her  having  been  [682J  in 
the  full  knowledge  of  it  without  having  brought  any  challenge,  and  having  allowed  the 
tenant  to  lay  out  a  large  sum  of  money  on  the  improvement  of  the  estate.  But  these 
aiguments  were  involved  in  specialties ;  and,  as  the  Court  did  not  proceed  on  them,  it  is 
unnecessary  to  report  them. 

I.  On  the  title  of  the  pursuer  to  insist  in  the  action,  no  challenge  or  declarator  of 
contravention  having  been  brought  during  the  lifetime  of  the  contravener,  and  the 
pursuer  having  served  heir  in  special  to  the  contravener. 

The  defender  pleaded, — An  heir  of  entail  in  the  fee  has  all  the  powers  over  the 
entailed  estate  that  are  consequent  upon  an  absolute  right  of  property,  excepting  in  so 
far  as  he  is  restrained  by  the  limitations  of  the  entail.  Whatever  is  not  expressly 
prohibited  is  allowed ;  and,  hence,  a  singular  successor,  or  bona  fide  contractor  with  the 
heir,  is  safe  where  there  is  no  contravention  and  no  forfeiture  of  the  contra vener's  right 
— Blackstoney  vol.  ii.  p.  112.  The  effect  of  the  clause  in  the  Act  1685  is  no  doubt  to 
defeat  the  conveyance  of  the  proprietor,  but  it  only  does  so  by  depriving  him  of  the 
property  which  he  is  held  to  forfeit  ipso  facto  by  the  conveyance ;  and,  without  this 
supposed  forfeiture  of  his  right  of  property,  so  inseparable  is  the  power  of  conveying 
from  that  rights  that  such  conveyance  has  constantly  been  held  to  be  effectual. — ErMne^ 
lib.  iii.  tit.  8,  sec.  29. — ^Craig  against  Craig,  13th  June  1712,  Fount, — Creditors  of  Humby 
against  his  children,  8th  Feb.  1758. 

Before  the  creditor  or  contravener  can  undergo  so  severe  a  penalty  as  the  reduction 
of  the  transaction,  and  a  forfeiture  of  the  estate,  it  must  be  distinctly  proved,  in  point 
of  fact)  that  there  has  been  a  contravention,  and  that  must  be  done  in  an  action  of 
declarator,  that  the  party  may  have  an  opportunity  of  purging  the  irritancy,  which  in 
many  cases  he  is  entitled  to  do, — Boss  against  Munro,  18th  November  1766. — ^From 
these  principles  it  follows,  that  a  declarator  of  irritancy  is  incompetent  after  the  death 
of  the  alleged  contravener;  Gordon  against  Gordon,  23d  July  1748,  Kilk, ;  Falc, — 
M'Kay  and  others  against  Sir  Hew  Dalrymple  and  others,  23d  November  1798. — 
Creditors  of  Gordon  against  Gordon,  14th  November  1749,  Kilk, — Little  Gilmor  against 
Hunter,  6th  March  1801.  The  pursuer  was  therefore  bound,  as  she  was  clearly  entitled 
to  institute  a  declarator  of  contravention,  during  the  lifetime  of  the  alleged  contravener, 
or  at  least  to  take  steps  to  put  the  grantee  of  the  lease  in  mala  fide, — ^Dundas  against 
Murray,  29lh  November  1794.  She  is  therefore  barred  from  insisting  in  the  action 
personcUi  exceptione,  and  from  the  continued  rei  tnterventus  by  the  tenants  laying  out  a 
large  sum  of  money  on  the  estate,  of  which  she  was  fully  in  the  knowledge.  There  was 
no  declara^tor  of  irritancy  brought  against  the  last  heir  of  entail,  the  only  remedy 
competent  by  the  Act  1635,  Erskine,  lib.  iii.  tit.  8,  sec.  32. — And  this  action  is  rested  not 
on  the  actual  forfeiture  of  Lord  Peterborough's  title  to  the  estate,  though  it  will  be 
followed  with  all  the  consequences  of  a  forfeiture  to  his  representatives. 

[683]  This  action  is  not  only  an  attempt  to  reduce  a  transaction  entered  into  by  the 
alleged  contravener  without  resolving  his  right,  but  it  is  made  by  a  party  who,  according 
to  the  general  principles  of  the  law  of  Scotland,  has  taken  that  step  which  identifies  the 
heir  with  the  deceased,  and  infers  a  total  representation.  The  effect  of  serving  heir  in 
special  (which  includes  a  general  service)  to  the  party  last  in  the  right  of  the  property, 
is  not  only  to  carry  that  property,  but  to  infer  a  general  responsibility  on  the  party  who 
is  served,  for  all  the  onerous  obligations  of  the  deceased. — Stair^  lib.  iii.  tit.  4,  sec  23. — 
Erakine,  lib.  iii.  tit.  8,  sec.  51. 

By  the  Act  1685,  a  mode  of  avoiding  the  consequence  of  serving  heir  to  the  person 
last  infeft  was  established  by  allowing  the  party  challenging  an  act  of  contravention  to 
pass  him  over  altogether,  and  to  serve  heir  to  his  immediate  predecessor  not  contraven- 
ing, and  thus  to  set  aside  the  act  of  contravention,  by  holding  it  as  done  by  a  party  who 
had  forfeited  his  right  to  the  lands.     But  the  act  made  no  alteration  on  the  fixed 
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piinciples  of  the  law  of  representation,  so  as  to  warrant  the  proposition  that  a  party  oan 
serre  heir  to  another  without  incurring  a  responsibility  for  his  obligations. 

The  pursuer  pleaded, — ^The  Act  1685,  c.  22,  sanctioning  entails,  gives  no  authority 
for  holding  that  an  act  of  contravention  cannot  be  reduced  without  resolving  the  right 
of  the  contravener,  as  an  obvious  distinction  is  made  between  the  voidance  of  deeds  of 
contravention,  and  the  forfeiture  of  the  contravener.  As  to  the  former,  a  nullity  is 
declared  in  the  plainest  terms,  while  on  option  is  given  to  the  substitute  heirs  to  put  the 
resolutive  clause  into  effect  by  forfeiting  the  contravener's  right  or  not,  as  they  think 
proper. — Katmes^  Elucid,  p.  373. — If,  where  the  contravener  is  alive,  there  is  no 
necessity  for  a  decree  forfeiting  his  right  in  order  to  a  reduction  of  his  deeds  of  contra- 
vention, a  fcrtiori  must  such  a  reduction  be  competent  after  his  death,  without  any 
delarator  of  forfeiture,  which  is  then  incompetent.  Nothing  could  be  more  easy  for  the 
heir  in  possession  than  to  violate  every  one  of  the  prohibitions  in  such  a  manner  as,  by 
concealing  them,  to  exclude  the  possibility  of  any  challenge  during  his  life.  The 
parsuer,  though  she  was  entitled,  was  not  bound  to  have  brought  a  challenge ;  and  it 
was  not  the  interest  of  any  substitute  to  do  so  till  Lord  Peterborough's  death,  as  it  was 
only  then  he  could  gain  or  lose  by  it. 

Deeds  of  contravention  have  often  been  set  aside  after  the  death  of  the  contravener. 
—Lord  Cathcart  against  Shaw,  31st  January  1755; — Lord  Kinnaird  against  Hunter, 
26th  November  1761 ; — Campbell  against  Love,  14th  July  1772 ; — Lesslie  against  Orme, 
2d  March  1779;— Stewart  against  Hoome,  8th  July  1789 ;— Marchioness  of  Titchfield 
against  Gumming,  22d  May  1798; — Elliot  against  Gurrie,  16th  January  1798; — 
Chiaholm  against  McDonald  27th  February  1800 ; — Mure  against  Mure,  22d  December 
1808; — Sir  John  Malcolm  against  Henderson,  17th  November  1807; — Turner  against 
Turner,  17th  November  1807. 

The  general  doctrine  of  representation  (which  is  not  denied),  [684]  does  not  apply 
to  an  heir  under  an  entail,  whom  the  law  regards  as  a  singular  successor,  and  in  a 
totally  different  situation  from  the  legal  heirs  or  representatives  of  his  predecessor  in  the 
entailed  estate,  more  particularly  when  any  question  arises  respecting  the  implement  of 
a  contract  in  contravention  of  the  entail.  The  Act  1685  only  says  that  the  next  heir  of 
tailzie  may  serve  to  the  person  last  infeft,  but  not  that  he  is  hound  to  do  so.  Erskine, 
lih  iii.  tit.  8,  sect.  68,  51. — ^Viscount  of  Stormont  against  creditors  of  Annandale, 
26th  February  1662,  ^^atr.— Dillon  against  Gampbell,  Uth  January  1780.— Webster 
against  Farquhar,  December  1791,  Diet,  vol.  iv.  p.  343. — Campbell  against  Dundas, 
20th  February  1812. 

n.  On  the  merits  of  the  question  as  to  the  lease  being  contrary  to  the  prohibitions 
of  the  entail. 

The  pursuer  pleaded. — The  lease  from  its  duration  is  beyond  all  question  an  aliena- 
tion ;  and  although  prohibition  against  *^  alienating  *'  was  the  foundation  on  which  long 
leases  have  been  set  aside,  yet,  in  the  entail  of  Durris,  the  prohibition  against  "  away 
patting"  the  land  is,  both  in  popular  and  legal  language,  not  only  synonymous  with  and 
eqmv^ent  to  "  alienate,"  but,  if  there  be  any  distinction,  it  is  truly  the  broader  term  of 
the  two. 

The  Act  1685  does  not  prescribe  any  formtda  or  verba  solennia,  as  necessary  in 
deeds  of  entail ;  and  nothing  more  has  been  deemed  necessary  than  to  express  the 
different  clauses  in  such  plain  and  intelligible  words  as  appear  calculated  to  convey  the 
meaning  and  intention  of  the  entailer.  That  the  words  **  put  away  "  and  "  alienate," 
have  ever  been  considered  as  synonymous,  or,  at  least,  that  the  term  **  put  away,"  has 
been  held  to  afford  a  complete  explanation  of  the  word  "alienate,"  may  be  proved  by 
all  the  authorities  to  which  it  is  possible  to  resort.  1.  By  the  opinions  of  the  most 
distinguished  scholars ;  2.  By  the  usage  of  ancient  legal  authorities ;  3.  By  the  use  of 
"put  away  "  in  place  of  "alienate,"  in  deeds  of  entail,  and  by  the  opinion  of  the  Court 
on  them ;  and,  4.  By  the  use  of  these  words  by  conveyancers,  as  indicating  that  they 
are  understood  to  be  of  the  most  comprehensive  nature. 

1.  Eliotae  Bibliofheca,  Lond.  1542,  v.  Alienare,  —  Cooper's  Thesaurus  linguae 
Romanae  et  Britannicae,  1578. — Dr,  Holyoke's  Diet.  1677. — Ainsworth* a  Diet. — Toung^s 
Diet 

2.  Balfour's  Pract.  p.  163,  166,  236.-.Act  1493,  c.  50  ;  1587,  c.  119.— Erskine,  lib. 
ill  tit  8,  sect.  97. — Ghristison  against  Kerr,  December  1733,  Diet.  v.  1. — Bogle  against 
Bogle,  19th  June  1759.— 5a(/bMr'«  Pract  p.  203.— Act  1455,  c.  41  ;  1687,  c,  119,— 
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Oraig  de  feudis,  lib.  iii  dieg.  3,  sect  24. — Hop€^i  Minor  Pract  p.  402, — M^KoubUm 
Inst  p.  231 ;  Ibid.  lib.  ii.  tit  2. 

3.  Creditors  of  Carleton  against  Gordon,  21st  November  1753. — Kaxm^%  MuM,  pu 
358.— Creditors  of  Jordonhall  against  Crawford,  Idth  February  1752;  Ekhies,  Na  18 
V.  Toi^  Elehiea^  Notes, — Erskine^  lib.  iii.  tit.  8,  sect  29,  97. — Gordon  against  Goidon, 
29 tb  July  1761.  If  the  prohibitive  clause  be  expressed  in  apt  proper,  [686]  and 
intelligible  words,  the  meaning  of  these  words  remains  the  same,  whether  tbe  question 
be  with  an  heir  or  a  creditor;  Turner  against  Turner,  17th  Nov.  1807. — Sir  John 
Malcolm  against  Henderson,  eo  die, — Turner  against  Turner,  6th  December  1811. — 
Earl  of  Wemyss  against  Duke  of  Queensberry  and  Alexander  Welsh,  25th  May  1813. — 
Duke  of  Queensberry  against  Earl  of  Wemyss,  17th  November  1807. 

4.  There  are  a  great  number  of  entails  in  the  record  contaiuing  a  prohibition  ''  to 
put  away/'  some  of  which  do  not  contain  "  alienate  "at  all ;  and  whenever  the  words 
''put  away"  occur,  they  are  uniformly  put  at  the  end  of  the  prohibition,  from  an 
evident  idea  that  they  are  calculated  to  supply  all  defects.  Most  of  these  entails  contain 
no  mention  of  tacks,  and  no  permissive  clauses  with  respect  to  them ;  and  unless  the 
words  "  put  away  "  are  to  be  interpreted  as  "  alienate "  has  been,  these  words  must 
cease  to  have  any  meaning  or  efficacy  whatever,  and  the  entails  themselves  must  become 
utterly  nugatory  and  inept 

The  pursuer  likewise  maintained  an  argument  on  the  word  ''dispone'*  being 
sufficient  to  exclude  such  a  lease ;  and  referred  to  the  arguments  and  opinions  of  the 
Court  in  the  case  of  Stirling  against  M'Dowall,  3d  March  1815. 

Special  objections  were  also  made  to  the  lease,  on  the  ground  of  a  grcusum  having 
been  taken  ;  Earl  of  Wemyss  against  Duke  of  Queensberry,  25th  May  1813,— on  the 
diminution  of  the  rental, — on  the  mansion  house  being  included  in  the  lease ;  10  Geo. 
III.  c.  51. — Lord  Cathcart  against  Shaw,  31st  January  1755. — Lesslie  against  Orme,  2d 
March  1779. — ^Turner  against  Turner,  6th  December  1811. — Printed  speeches  in  House 
of  Lords,  in  Duke  of  Queensberry  against  Earl  of  Wemyss,  17th  November  1807, 
affirmed  in  House  of  Lords  18th  December  1813.^ — Gordon  against  Gordon,  24th 
January  1811, — on  the  powers  given  to  the  tenant  over  the  plantations,  Lord  Cathcart 
against  Shaw,  2d  January  1755, — on  the  right  over  the  game  on  the  estate,  Earl  of 
Hopetoun  against  Wight  17th  January  1810.~Trotter  against  M'Ewan,  8th  July  1809, 
—on  the  power  over  the  mines  and  minerals,  Gordon  against  Grordon,  24th  Januaiy 
1811. — Printed  speeches  in  House  of  Lords,  in  Duke  of  Queensberry  against  Earl  of 
Wemyss,  ut  supra. 

The  defender  pleaded, — ^The  principle  of  strict  interpretation  must  be  applied  to  the 
present  case.  Even  if  this  were  a  question  inter  Jueredes,  there  is  nothing  in  the  entail 
to  prevent  such  a  lease ;  but  it  will  be  remembered  that  this  is  a  question  with  a  third 
party  who  has  concluded  an  onerous  transaction,  and  been  20  years  in  undisturbed 
possession. 

The  principle  of  strict  interpretation  requires,  l«f,  That  all  the  clauses  prohibitory, 
irritant  and  resolutive  must  be  perfect  accord-  [686]  -ing  to  their  distinctive  nature  and 
characters.  2^2,  That  the  particular  words  employed  shall  be  express  and  unambiguous, 
comprehending  the  very  thing  challenged ;  and  that  no  prohibition  of  one  thing  shall 
be  implied  from  the  prohibition  of  another,  from  words  of  doubtful  meaning,  or  from 
any  presumed  intention  of  the  entailer ;  and,  3d,  That  the  prohibitions  must  be  directed 
expressly  to  the  precise  character  of  the  person  alleged  to  have  committed  the  contra- 
vention.— Bruce  against  Bruce,  15th  January  1799. — Hepburn  against  Lord  Hopetoun, 
16th  February  1732,  affirmed  in  House  of  Lords. — ^Campbell  against  Wightman,  17th 
June  1746.  Fcdc,  v.  i  No.  116. — Sinclair  against  Sinclair,  November  1749,  KUk, 
Fcdc. — Weir  against  Drummond,  28th  November  1752. — Boss,  4th  November  1743.' 
— Lesslie,  24th  July  1751.^ — Erskines  against  Balfour,  14th  February  1758. — Edmond- 
stones  against  Edmondstone,  24th  November  1769,  reversed  in  House  of  Lords,  15th 
April  1771. — Millar  against  Cathcart,  12th  February  1799. — Creditors  of  Gordon  against 
Gordon,  14th  Novembsr  1749,  Kilkerran. 

^  Preserved  in  Advocates  Library  with  papers  in  Queensberry  Executors  against 
Duke  of  Bucdeuch,  &c.  5th  February  1818. 
*  Not  reported. 
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A  leaae  of  the  dnntion  of  the  present  is  not  excluded  by  the  prohibition  to  **  dis- 
pone''; Stirling  against  M'Dowal,  3d  March  1816. 

It  is  inonmboit  on  the  pursuer  to  prove,  not  that  in  one  meaning  the  terms 
"anaihie''  and  "away  put''  agree,  but  either  that  they  are  in  legal  and  technical 
language,  and  as  used  in  entails  and  other  deeds,  convertible  terms  agreeing  in  all  their 
meanings ;  or,  failing  her  doing  so,  she  is  bound  to  produce  legal  authority  for  holding 
that  the  term  *'  away  put "  has  been  adjudged  to  be  a  prohibition  against  such  a  lease  as 
the  present. 

The  term  alienare^  as  it  is  used  in  the  law  of  every  country  in  Europe,  is  not  the 
same  as  "  away  put."  It  is  a  word  of  most  extensive  meaning,  comprehending  a  vast 
variety  of  legal  acts  totally  distinct  and  separate  from  each  other ;  Lexicon  Juridicum 
CaMni  v.  Alienatio.  It  is  a  word  infinitely  more  comprehensive  in  its  meaning  than 
"  away  put."  To  '*  put  away  "  only  comprehends  a  few  of  its  meanings,  just  as  to  sell 
or  to  impledge  comprehend  each  but  one  of  its  meanings.  The  English  writers  of 
EngUsh  and  Latin  dictionaries  begin  by  using  the  English  word  "  alienate  "  as  its  first 
meaning,  and  then  proceed  to  its  more  ordinary  and  limited  meanings. 

The  decision  of  the  case  will  not  depend  on  the  classical  or  popular  meaning  of  the 
term  "  away  put,"  but  on  its  legal  and  technical  meaning,  and  whether  it  is  a  proper  and 
technical  prohibition  of  a  lease  for  four  nineteen  years  and  a  lifetime.  This  principle 
of  oonstruction  has  been  applied  to  the  word  "  alienate,"  not  that  it  implied  a  prohibi- 
tion, but  that  it  was  expressly  and  technically  applied  to  long  leases  in  contradistinction 
to  the  words  '*sell  and  dispone." — Duke  of  Queensberry  against  Earl  of  Wemyss,  17th 
November  1807 ;  Fae.  CoU,  and  Buchancai^s  Reports. — Turner  against  Turner,  eo  die^ 
affirmed  in  House  of  Lords ;  Qum&ifs  Reports,  p.  3,  4,  5,  46. 

The  legal  authorities  quoted  by  the  pursuer  to  shew  that  [687]  "alienate"  and 
"  away  put "  are  the  same,  all  refer  to  absolute  or  gratuitous  conveyances,  and  not  to 
onerous  transactions  or  leases.  In  the  ordinary  meaning  of  an  absolute  conveyance  of 
heritage,  the  two  terms  may  be  the  same ;  but  the  question  now  at  issue  is,  whether 
"  pot  away  "  comprehends  all  the  meanings  of  alienate,  or,  if  not,  whether  it  comprehends 
the  particular  meaning  of  a  long  lease. 

The  ease  of  Gordon  of  Carleton  was  founded,  not  on  a  lease,  but  on  an  absolute 
conveyance ;  and  the  case  of  Gordon  of  Pitlurg  against  Gordon  of  Logic,  29th  July 
1761,  was  a  question  inter  Jiceredes,  and  related  to  a  sale  of  the  estate. 

As  to  the  special  objections  to  the  lease.  A  grassum^  though  most  erroneously 
stated  to  have  been  given  for  this  lease,  does  not  infer  a  contravention  of  the  entail ; 
£xecutors  of  Duke  of  Queensberry  against  Duke  of  Buccleuch  and  Queensberry,  7th 
March  1816.  As  to  the  mines  and  minerals,  there  is  only  a  right  of  sale  of  them  given 
during  the  grantor's  lifetime ;  and  after  that^  only  for  the  lise  of  the  estate ;  that  is  to 
say,  he  sells  his  liferent  use  of  them,  and  then  only  that  use  is  permitted  which  is 
neeessaiy  for  the  purposes  of  the  estate.  There  is,  besides,  no  mine  or  quarry  worth 
the  working.  The  clause  as  to  the  plantations  was  evidently  for  the  advantage  of  the 
estate,  "  so  as  the  whole  quantity  of  ground  under  plantation  should  be  equal  to  what 
they  were  at  the  date  of  the  said  contract  of  lease  at  least."  The  mansion-house  was 
included  in  the  lease  only  during  the  grantor's  lifetime ;  and  in  case  of  a  new  one  being 
boilt,  the  heir  was  entitled  to  resume  possession  upon  certain  notice  and  conditions. 

Lord  Glerdee. — It  appears  to  me  that  this  lease  cannot  be  sustained ;  and  I  doubt  if 
there  was  ever  any  period  of  our  law  in  which  it  would  have  been  sustained,  unless  in 
the  ease  of  a  defective  entaiL  It  differs  from  any  lease  that  has  ever  been  before  the 
Court.  We  have  had  long  leases  before  us ;  and,  in  general,  the  ground  of  judgment 
was,  that  they  were  alienations,  and  that  went  into  the  interlocutor  of  the  Court,  as  in 
the  case  of  Turner,  17th  November  1807.  I  have  great  doubts  if  ever  a  transaction  for 
a  lease  of  the  whole  estate  was  attempted  to  be  supported.  I  cannot  find  a  word 
properly  to  describe  a  lease  like  the  present.  Perhaps  it  is  not  an  alienation  of  the 
property ;  but  every  possible  right  of  proprietorship  is  given  up  to  the  tenant.  Taking 
all  the  transactions  together,  it  is  not  a  tack  of  the  lands,  but  of  the  proprietorship. 
There  was  no  act  to  be  exercised  by  the  proprietor,  except  the  right  of  voting  at 
elections.  Even  down  to  the  patronage  of  the  parish  was  given.  Almost  every  act  to 
be  done  by  the  proprietor  was  given  up  to  the  tenant ;  and,  therefore,  such  a  lease  must 
fall  under  the  prohibition  "  to  away  put."  I  am  not  fond  of  entering  into  the  nice 
distinctioiui  between  "away  put"  and  "alienate;"  but  I  rather  think  that  if  "away 
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put"  means  any  thing,  it  must  mean  [688]  that  a  deed  will  fall  under  it  that  would  not 
fall  under  "alienation;"  that  it  comprehends  something  not  strietly  falling  under 
<<  alienation."  Upon  the  whole,  I  have  very  little  douht  as  to  the  propriety  of  setting 
aside  the  lease.  It  is  said  that  the  pursuer  has  homologated  the  lease,  and  it  is  offered 
to  he  instructed.  In  the  proper  sense,  there  were  no  termini  habHea  for  such  homolo- 
gation till  she  came  to  the  right  of  the  estate.  Homologation  must  always  he  by  a 
party.  The  utmost  length  that  it  could  go  would  be  to  found  a  personal  objection, 
which  is  a  different  thing,  but  I  do  not  think  it  is  of  that  nature  to  found  such 
objection.  As  to  the  diminution  of  the  rental,  it  is  not  worth  the  investigating.  This 
is  not  a  case  where  the  prohibition  is  not  to  diminish  the  rental ;  but  it  will  only  go  to 
shew  the  general  impropriety  of  the  transaction,  and  a  few  pounds  more  or  less  will 
make  little  difference. 

I  see  no  ground  for  the  question,  whether  irritancies  can  be  pursued  after  the  death 
of  the  contravener.  This  question  might  arise  as  to  doing  any  thing  against  the 
contravener  himself ;  but  as  to  reducing  the  lease  itself,  I  have  little  doubt^  for  unless 
we  sustained  such  actions,  the  statute  would  be  very  useless. 

Lord  Craigie  concurred. 

Lord  Robertson. — I  cannot  consider  this  case  as  so  clear.  I  shall  begin  with  the 
objections  to  the  title,  in  which  I  think  there  is  nothing  at  all.  The  bringing  of  a 
process  of  declarator  of  irritancy  is  re»  meras  facultatis ;  the  heir  is  not  bound  to  bring 
it ;  and,  therefore,  any  offer  to  prove  that  the  pursuer  knew  of  the  lease  prior  to  her 
succession  is  irrelevant  As  to  not  bringing  it  during  the  life  of  the  contravener,  it  is 
to  overlook  the  distinction  between  an  action  for  forfeiting  the  right  of  the  proprietor 
and  an  action  for  setting  aside  the  deed.  In  the  first  case,  if  the  contravener  forfeits 
only  for  himself,  it  must  be  brought  during  his  life ;  and  if  he  forfeits  for  the  heirs  of 
his  body,  there  is  also  a  necessity  for  a  declarator  being  brought  during  his  life,  that  he 
may  purge  the  irritancy,  which  may  be  done  at  any  time.  But  this  other  case  is 
different.  This  action  is  not  for  forfeiture  of  the  right  of  the  contravener,  but  for 
reducing  the  lease  as  tdtra  vires.  It  is  no  doubt  a  lease  of  an  extraordinary  nature,  of 
such  a  kind  as  is  without  example,  giving  up  the  whole  estate.  But  notwithstanding^ 
we  must  consider  in  what  respects  his  power  was  restrained  by  the  entail.  The  entail 
contains  three  prohibitions.  It  is  settled  law  that  these  must  be  strictly  interpretated, 
— that  all  presumptions  from  supposed  intention  are  rejected, — that  the  prohibitions  are 
not  to  be  extended  by  analogy,  and  no  effect  given  to  any  intention  unless  clearly 
expressed.  There  is  nothing  said  as  to  the  power  to  grant  leases.  If  the  heir  has 
exceeded  his  powers,  it  must  be  by  contravention  of  some  one  of  these  prohibitions.  It 
is  provided  that  he  shall  not  "  dispone,  wadset,  sell,  nor  away  put."  The  lease  is  not 
struck  at  by  the  words  ''sell  or  wadset";  and  in  the  case  of  Stir- [689] -ling  against 
M'Dowall,  a  lease  for  300  years  was  found  not  to  fall  "under  dispone."  In  the 
Queensberry  case,  17th  November  1807,  a  prohibition  "  to  alienate"  was  found  to  strike 
against  a  long  lease ;  but  it  was  so  found,  because  that,  in  proper  law  language,  was  an 
alienation.  We  are  not  entitled  so  to  interpret  the  word  "  away  put "  as  equivalent  to 
"  alienate."  A  great  deal  of  learning  has  been  shown  on  the  subject ;  but  it  is  not 
made  out  to  my  satisfaction,  even  in  a  philological  sense ;  and  there  is  no  proof  that  in 
a  legal  sense,  these  words  are  syuonymous.  On  these  grounds,  I  see  no  safficient 
grounds  for  setting  aside  the  lease. 

Lord  Bannaiyne, — There  is  no  room  for  the  plea  of  homologation.  As  to  the  plea 
that  it  is  not  competent  to  reduce  the  lease  without  declarator  of  contravention,  I  have 
no  difficulty  in  saying,  that,  if  wo  were  sitting  within  a  few  years  of  passing  the  Act, 
the  plea  would  be  good ;  for  the  whole  ground  of  challenge  rested  on  the  resolution  of 
the  contravener's  right,  because,  otherwise,  as  proprietor,  bis  acts  must  iiave  affected  the 
estate.  That  was  the  idea  of  the  common  law  before  the  Act  1685 ;  and  I  have  no 
doubt  that  the  statute  meant  to  give  effect  to  the  common  law ;  but  it  is  different  by 
the  practice  of  the  Court.  It  is  now  understood  that,  providing  the  entail  contains  an 
irritant  clause,  there  is  no  necessity  for  resolving  the  right  of  the  contravener ;  but  the 
heir  may  challenge  his  deeds. 

The  whole  question  depends  on  the  import  of  the  word  <^away  put"  I  have  great 
doubt  if  that  word  was  meant  to  be  stronger  than  the  word  that .  preceded  it.  I, 
therefore,  doubt  if  there  is  a  prohibition  against  alienation,  as  it  is  only  as  being  a 
prohibition  against  alienation  that  the  lease  can  be  set  aside.    There  would  be  sufficient 
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groonds,  fiom  the  ciicamstances  of  the  case,  for  finding  it  an  alienation ;  hut  there  is 
no  such  prohihition,  nor  anything  tantamount  to  it. 

Lord  JtuHee-Clerk, — On  considering  the  preliminary  ohjections  to  the  title,  I  am  of 
the  opinion  expressed  hy  all  of  your  Lordships,  that  there  is  nothing  in  the  ohjections. 
Jnrgt,  as  to  the  knowledge  of  the  pursuer  of  the  transaction,  the  sort  of  acquiescence,  or 
rather  silence,  and  the  homologation  thence  inferred  of  the  deed  challenged,  I  must  own 
they  appear  very  far  short  of  homologation.  Next,  it  is  argued  (though  it  is  admitted 
there  are  no  cases  where  such  a  question  was  hrought  hefore  the  Court)  that,  as  she  did 
not  hring  a  declarator  of  contravention  in  the  lifetime  of  Lord  Peterhorough,  this  action 
is  not  now  competent.  Though  I  have  attended  to  this  argument,  I  have  not  heen  ahle 
to  take  the  same  view  of  the  question,  though  it  were  now  open  under  the  statute.  I 
must  own,  that,  if  I  understand  the  clause  in  the  statute,  I  think  it  does  not  relate  to 
such  a  case  at  all.  It,  no  douht,  gives  a  power  to  hring  such  a  declarator,  and  to  keep 
clear  of  heing  liahle  for  the  contra vener's  dehts ;  hut  this  is  relative  to  a  [690]  declarator 
during  the  lifetime  of  the  contravener,  and  has  nothing  to  do  with  a  reduction  hrought 
after  his  death.  If  this  were  not  the  case,  what  is  to  binder  the  contraction  of  debt  1 
and  then,  because  it  has  not  been  declared  during  the  lifetime  of  the  contravener,  would 
it  not  follow,  that,  if  you  could  not  take  steps  for  irritating  the  debts,  every  entail 
would  be  annihilated  without  remedy  ?  The  acts  and  deeds  of  the  contravener  have 
heen  set  aside  in  many  cases  after  his  death,  which,  if  the  argument  were  founded  on 
the  Act  of  Parliament,  could  not  have  escaped  observation.  The  Act  is  not  imperative  on 
the  heir ;  but  he  may  take  steps  for  voiding  the  transaction,  as  in  violation  of  the  entail. 

This  is  a  most  extraordinary  lease,  not  of  a  part  of  the  estate,  but  of  the  university, 
of  every  thing  belonging  to  the  enjoyment  of  property ;  and,  if  it  is  to  be  sustained,  it 
would  be  the  first  case  of  the  kind  in  which  such  a  transaction  has  received  the  sanction 
of  any  court.  I  must  confess,  that,  notwithstanding  the  opinions  in  the  case  of 
Stirling  (a  judgment  not  yet  affirmed  in  the  court  of  the  last  resort),  and  upon  a 
eoDsideration  of  the  argument  in  that  case,  so  far  from  having  altered  my  opinion,  I 
have  been  more  fully  confirmed  in  it ;  for,  not  only  in  the  Queensberry  cases  was  it 
supported  by  new  arguments,  but  new  authorities  were  produced  to  shew  that  the  word 
"dispone"  is  equivalent  to  " alienate,"  to  which  so  much  effect  has  been  given  as  to 
reductions  of  long  leases.  I  particularly  allude  to  the  authority  from  Dirleton,  which 
was  considered  as  the  great  desideraium  in  the  case  of  Stirling  ;  and  Lord  Meadowbank 
nid,  "To  make  'dispone*  equivalent  to  convey  generally,  you  must  hold,  that  it 
imports  '  dispose  of,*  and  then  it  is  perhaps  a  broader  term  than  even  ^  alienation '  itself, 
and  would  clearly  include  a  settlement  of  succession  by  a  procuratory  of  resignation. 
But  I  take  it  that,  in  Scotch  law  and  in  Scotch  parlance,  dispone  is  never  used  as 
equivalent  to  dispose  o/.  If  it  was,  I  might  then,  perhaps,  yield  to  my  learned  brother, 
and  agree  with  him." 

I  cannot  altogether  say,  that  I  am  of  the  opinion  that  we  are  not  to  borrow  assistance 
from  the  writers  referred  to  by  the  pursuer.  To  be  sure,  a  question  of  law  is  not  to  be 
decided  by  lexicographical  authorities ;  but,  when  the  question  is  as  to  the  meaning  of 
an  ancient  word,  I  don't  think,  in  considering  the  interpretation  of  the  Latin  word,  that 
it  is  unfair  to  look  to  these  authorities  from  which  a  meaning  has  been  affixed  to  the 
word  "  alienate."  However,  I  think  there  is  a  much  more  legitimate  source  of  inquiry 
in  the  authorities  on  the  law  of  Scotland,  and  in  the  statute  law.  I  think  the 
authority  of  Balfour  the  most  material ;  and  you  see  he  uses' these  words  as  synonymous. 
They  are  used  in  the  same  way  in  the  language  of  Acts  of  Parliament,  particularly  in  the 
Act  1587,  c.  119.  In  the  same  way  M'Kenzie  says,  "Inhibition  is  a  personal  prohibi- 
tion discharging  the  party  inhibited  to  sell,  dilapidate,  or  put  away  any  of  his  lands  in 
prejudice  of  the  debt  due  to  the  raiser  of  the  inhibition."  Can  any  words  be  stronger, 
because  the  object  of  the  prohibition  was  di-  [691]  -rectly  to  prevent  the  divestment  of 
the  property  from  one  to  another  %  I  must  fairly  own,  that  the  meaning  of  the  terms 
has  appear^  to  me  much  the  same  as  it  has  done  to  Lord  Glenlee,  that,  if  the  question 
were  which  is  the  most  comprehensive  term,  I  should  rather  say  more  effect  was  due  to 
^'away  put."  But  it  is  not  necessary  that  that  view  should  be  taken,  seeing,  upon  the 
face  of  the  Act  of  Parliament  sanctioning  entails,  which  stamps  them  with  legal 
authority,  there  are  no  precise  words  required,  but  that  a  clause  will  receive  effect  which 
contains  the  three  prohibitions.  And,  seeing  this  in  particular,  which  can  never  be 
forgotten,  that,  in  the  Boxburgbe  case,  your  Lordships  and  the  House  of  Lords  gave 
F.C.  YOU  XL  15 
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eJBTect  to  the  words  I  am  now  to  read,  as  sufficient  against  the  alteration  of  the  order  of 
succession,  "That  it  shall  not  be  lawful  to  the  persons  before  designed,  and  the  heirs- 
male  of  their  bodies,  nor  to  the  heirs  of  tailzie  above  written,  to  make  or  grant  any 
alienation,  disposition,  or  other  right  or  security  whatsoever,  of  the  said  lands,  lordship, 
baronies,  estate,  and  leiving  above  specified,  nor  of  no  part  thereof ;  neither  zet  to  con- 
tract debts,  nor  to  do  any  deeds  whereby  the  samen,  or  any  part  thereof,  may  be 
apprizit^  adjudgit,  or  evictit  frae  them ;  nor  zet  to  do  any  other  thing  in  hurt  and 
prejudice  of  tbir  prts.  and  of  the  foresaid  tailzie  and  succession,  in  haill  or  in  part ;  all 
quilk  deedes  sua  to  be  done  by  them,  are  by  thir  prts.  declarit  to  be  null,  and  of  nane  avail, 
force,  or  effect."  It  is  impossible  for  me  to  hesitate,  on  seeing  the  words  here  used,  in 
thinking  that  there  is  an  effectual  prohibition  against  alienation,  give  what  meaning  to 
it  you  please.  But  there  is  not  a  syllable  to  be  found  in  it  relating  to  that  multitude  of 
words  in  use  to  be  put  into  entails  to  denote  alteration  of  the  order  of  succession ;  and 
yet  you  found  that  this  is  the  only  tenure  of  the  dukedom  of  Boxburghe.  I  say  more, 
that,  though  no  particular  case  has  been  brought  before  us  in  which  effect  has  been 
given  to  this  clause,  yet  I  say  it  is  a  most  legitimate  mode  of  arguing  the  case  to  shew 
that  there  are  entails  on  the  record  in  which  it  has  been  held  as  clear  that  there  were 
in  these  deeds  a  prohibition  against  alienation.  In  the  absence  of  a  question  actually 
tried,  and  a  judgment  given,  is  this  not  made  out  by  many  cases, — as  in  this  case  of 
Carleton,  where  it  is  taken  for  granted  that  it  contained  an  effectual  prohibition 
against  alienation?  Both  in  this  case  of  Carleton,  and  in  the  case  of  Crawford,  when 
you  observe  Lord  Elchies'  statement,  you  see  that  they  all  held  that  the  lease  was 
struck  at  by  the  prohibition.  Or,  are  your  Lordships  prepared  to  say,  that  he  would 
state  it  without  having  looked  at  t^e  entail  1  or  that  it  would  not  have  been  pointed  out 
by  the  counsel ) 

But  I  am  called  on  now  to  say  whether  this  lease,  in  any  view  of  the  challenge  of 
long  leases,  can  be  struck  at,  if  there  is  a  'prohibition  against  alienation.  As  stated  by 
Lord  Glenlee,  it  is  right  to  the  whole  of  the  property.  I  will  not  say  that  there  was  a 
diminution  of  the  rental ;  but  it  certainly  was  let  at  a  rent  approaching  very  nearly  to  the 
actual  rental  at  the  time,  with  a  rise  of  rent ;  with  power  to  dig  for  mines  and  minerals 
during  the  life  time  at  [692]  least  of  Lord  Peterborough ;  and  besides  all  this,  these 
extraordinary  clauses  as  to  the  mansion-house  to  be  made  a  quarry  of,  with  power  to 
build  a  new  mansion-house.  It  is  said  that  the  proprietor  might  enter  into  possession ; 
but  that  ia  only  under  clauses  of  an  extraordinary  nature  rendering  it  altogether 
nugatory ;  the  tenant  might  have  the  greatest  part  of  it  in  his  own  possession.  It  is  a 
tack  of  proprietorship  out  and  out ;  every  thing  is  given  away,  in  a  manner  perfectly 
irreconcileable  with  the  rights  of  proprietor,  of  which  I  have  seen  no  example.  Are 
any  of  your  Lordships  prepared  to  say  that,  if  there  was  a  prohibition  against  alienation, 
this  lease  would  stand  for  a  moment?  But,  being  of  opinion  that  there  are  worda 
equivalent  to  alienation,  I  must  give  my  opinion  for  reducing  the  lease. 

The  Court  (24th  June  1817)  "Find,  that  the  deeds  of  lease,  brought  under 
challenge,  are  in  violation  of  the  deeds  of  entail  of  Durris  founded  on,  and  therefore 
reducible ;  but,  before  further  answer,  as  to  the  plea  now  stated  from  the  bar,  that  the 
leases,  though  they  cannot  be  sustained  in  totOy  may  be  sustained  for  a  shorter  period  of 
duration,  appoint  the  parties  to  prepare  mutual  memoi^ials  upon  that  question ;  reserv- 
ing, for  future  consideration,  any  claims  for  meliorations  and  other  points  of  the  cause, 
and  the  defences  thereto,  as  accords." 

Upon  advising  a  reclaiming  petition  with  answers,  an  argument  was  stated  at  the  bar 
by  the  defender,  that  there  was  a  discrepancy  between  the  prohibitions  contained  in  the 
entail  and  the  prohibitions  contained  in  the  investitures  following  on  it  \  the  prohibition 
in  the  entail  being  "  to  alter,  infringe,  nor  innovate  the  present  tailzie,  nor  to  dispone, 
wadset,  sell,  nor  away  put  the  said  lands,"  &c, ;  and  the  prohibition  in  the  investitures 
being  "  diet,  talliam  mutare  inf  ringere  sen  innovare  neque  diet,  terras  barronias  aliaque 
predict  disponere  impignorare  vendere  sen  dUapidare"  &c.  It  was  maintained  by  the 
defender  that  the  terms  "  away  put "  and  *'  dUapidare  "  are  not  synonymous ;  and  that, 
as  the  prohibitions  in  the  entail  had  not  been  inserted  in  the  investitures  in  terms  of  the 
statute,  the  entail  could  not  be  pleaded  against  a  creditor  bona  fide  contracting  with 
the  heir  in  po^ession  on  these  defective  investitures. 

The  Court  (27th  May  1818)  ordered  memorials  on  the  alleged  discrepancy  between 
the  deed  of  entail  and  the  investitu^res, 
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The  'pvLisvLer  pleaded. — The  defender  is  not  entitled  to  plead  on  the  provisions  of  the 
statute  1685,  in  favour  of  honaftde  contractors  as  to  the  prohibitions  in  the  investitures 
being  different  from  the  entail,  as  he  was  perfectly  well  aware  of  the  prohibition  in  the 
entaU,  and  indeed  contracted  on  the  faith  of  the  entail 

As  to  the  word  dHapidare  being  used  as  affording  a  translation  for  away  put ;  a 
tolerably  good  translation  is  all  that  is  required  [683]  consistently  with  justice  and  the 
pfactice  of  the  law  of  Scotland.  It  is  not  required  that  the  translation  be  classically 
and  critically  correct,  but  only  that  it  shall  be  intelligible,  and  capable  of  bearing 
the  sense  in  which  it  is  employed. — Bal/out^s  Practice,  p.  187. — Stair,  lib.  ii.  tit.  3, 
see  14. 

The  word  dHapidare  is  used  as  synonymous  with  put  away  by  the  highest  popular 
and  legal  authorities ;  in  acts  of  the  Scotch  legislature ;  and  by  institutional  writers ; 
and  the  same  usage  has  been  sanctioned  by  the  style  generally  adopted  in  deeds  of 
entails,  and  other  legal  instruments. — Stephani  Theeaurue. — Calvini  Lexicon, — Digest. 
L  5,  tit.  3,  1.  25,  sec  11 ;  L.  26,  tit  4,  L.  1,  sec.  1. — Lod  Communes  in  Jtts  Canoni- 
cusn, — Ahridgement  of  Acts  of  Assembly,  voce  Ministers,  sec.  10. — Statute  1606,  c.  3. — 
Qndg  de  feudis,  lib.  i.  Dieg.  12,  sec.  31. — M^Kemsi^s  Institutes,  lib.  ii.  tit.  11,  sec.  2. — 
i$totr,  lib.  iv.  tit.  56,  sec.  1,  4,  23. — Stewart's  Answers  to  Dirleton,  p.  72. — DdJUads 
Styies,  p.  603,  ^IS.—BelTs  Forms  of  Deeds,  vol.  5,  p.  75. 

In  inhibitions,  from  which  clauses  against  alienation  and  contracting  debt  may  be  said 
to  have  made  their  first  appearance,  and  by  means  of  which  entails  were  sometimes 
attempted  to  be  made,  the  two  words  "  dilapidate "  and  '*  put  away "  are  used  as 
synonymous. — Hope^s  Minor  Prac  p.  402. — M*Kens!ie*s  Inst.  p.  231. — Dallas,  p.  18. — 
Boa^i  Lectures,  p.  475. — Juridical  Styles,  v.  ii  p.  422,  145. — BeiWs  Form  of  Deeds,  vol. 
TL  p.  557  ;  voL  iii.  p.  392. 

The  same  usage  has  been  observed  in  a  great  number  of  entails,  as  appears  from  the 
leoord  of  entails. 

The  defender  pleaded. — ^A  prohibition  to  "  away  put,**  is  different  from  a  prohibition 
to  *^ dilapidate**  an  estate;  and  the  substitution  of  the  one  for  the  other,  renders  both 
ineffectual  in  a  question  with  third  parties,  the  heir  being  under  no  prohibition  to  "  put 
away  "  the  estate,  because  no  such  prohibition  is  contained  in  the  investitures,  nor  under 
any  prohibition  to  "  dilapidate,"  there  being  no  such  prohibition  in  the  recorded  entail. 

By  Act  1617,  c.  16,  all  transmissions  of,  and  incumbrances  on  landed  property,  must 
be  recorded  in  the  register  of  sasines ;  and  entails  at  common  law  were  sustained  solely 
on  the  ground  that  the  prohibitory,  irritant,  and  resolutive  clauses  were  published  in 
the  register  of  sasines,  26th  February  1662,  Viscount  of  Stormont. — Stair^  lib.  ii.  tit  3, 
sect.  58. — M^Kenzie^s  Treatise  on  Tailzies.  By  Act  1685,  c.  22,  the  fetters  of  an  entail 
must  not  only  appear  in  the  instrument  of  SHsine,  but  in  every  separate  part  of  the 
investiture  originally  completed  under  the  entail,  and  in  all  the  subsequent  rights,  and 
the  entail  must  also  be  recorded  in  the  register  of  entails.  The  fetters  must  be 
inserted  in  all  and  each  of  these  writings  and  registers,  with  absolute  correctness ;  and 
every  variation  from  the  original  deed  must  be  fatal,  so  far  as  that  variation  extends ; 
Erskine,  lib.  iii.  tit  3,  sect.  26;  Bankton,  lib.  ii.  tit  3,  sect  141. — Murray  against 
Murray,  5th  July  1744,  Kilk.  No.  5,  p.  543. — Broomfield  against  Paterson,  29th  June 
1784. 

[694]  The  insertion  of  an  entail  in  the  register  of  tailzies  does  not  preserve  it  from 
prescription ;  and  any  one  of  the  fetters,  and  in  the  present  case,  the  prohibition  to  put 
away,  if  not  expressed  in  the  titles,  may  be  wrought  off  by  prescription.  On  the  other 
hand,  no  heir  of  entail  can  create  a  new  fetter ;  Menzies  against  Menzies,  25th  June 
1785 ;  and  consequently  the  prohibition  to  dilapidate  in  the  investitures,  but  for  which 
there  is  no  warrant  in  the  entail,  must  be  equally  ineffectual. 

DQapidatio,  from  being  a  term  of  architecture,  denoting  the  decay  of  walls,  passed 
mto  general  use,  signifying  deterioration  of  any  kind;  and  lastly  became  a  forensic 
term,  chiefly  in  the  ecclesiastical  courts,  to  express  what  is  properly  called  in  modem 
jurisprudence,  waste;  Blackstone^s  Com.  ii.  281,  283;  and  is  absolutely  exclusive  of  the 
alienation  or  putting  away  any  part  of  the  estate.  Dilapidation  is  precisely  ecclesiastical 
vaste;  Bladadone's  Com.  iii.  91. —  Bums*s  Ecc.  Law,  ii.  5,  2. — LiUi/s  Abridgement,  i. 
—Jacob,  143. — Oibbon*8  Cod.  Jur.  Eccl.  Aug.  vol.  ii. — Craig,  lib.  L  dieg.  2,  sect  3,  5. — 
Statute  1491,  c.  2b.—Baifour,  p.  251.— BarMon,  vol.  ii.  8,  116.— Stat  1581,  c.  101 ; 
1457,  c  1l.—M'l[ens^8  Obs.  p.  201.— Stat  1585,  c  Ih—M'Kenzi^s  Inst  lib.  i,  tit 
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5.— jBoZ/our,  p.  337.— Hamilton  against  Lady  Oxford,  16tli  February  1767.— iSfair,  Ub. 
iv.  tit.  50,  sect.  3. — Henderson  against  Henderson,  2l8t  November  1815. 

The  defender  also  referred  to  a  long  list  of  entails  taken  from  the  record  of  entails, 
and  of  the  investitures  made  np  on  them  as  establishing  that  dUapidare  was  not  the 
common  translation  of  put  away,  as  nsed  by  conveyancers. 

Lard  Robertson, — I  see  no  reason  to  alter  my  opinion  on  the  general  point. 

Lord  Justice-Clerk. — In  discussing  the  general  point  in  the  challenge  of  this  lease, 
we  were  called  on  to  look  at  the  prohibitory  clause,  and  to  see  if  it  reached  such  a  lease. 
As  it  was  formerly  argued,  I  felt  myself  bound  to  say,  that  that  clause,  fenced  as  it  was 
by  irritant  and  resolutive  clauses,  and  every  thing  else,  so  as  to  make  a  valid  entail, 
was  sufficient ;  and  that  it  did  reach  a  lease  of  this  anomalous  and  unprecedented  kind, 
even  among  the  many  extraordinary  leases  we  have  had  occasion  to  consider.  For  I 
cannot  do  better  than  borrow  the  words  of  one  of  my  brethren,  that  it  was  a  lease  of 
the  proprietorship,  of  the  universitaa  of  this  estate,  carrying  every  right  available  to  the 
owner,  and  at  a  very  moderate  rent.  It  is  said  to  have  been  granted  for  improving  the 
estate ;  but  if  not  let  below  the  rental,  it  was  very  little  above  it,  and  the  progresdva 
rise  of  rent  was  very  little.  We  have  a  prohibition  against  "  disponing,  wadsetting, 
selling,  or  away  putting."  I  looked  back  to  my  notes  on  the  first  occasion  when  advis- 
ing the  full  memorials,  and  on  advising  the  reclaiming  petition  and  answers,  and  I  see 
that  I  had  occasion  to  reconsider  the  effect  of  the  word  ''dispone."  With  all  the 
respect  that  I  have  for  the  opinions  of  my  brethren  who  have  on  two  occasions  expressed 
their  opinions,  [695]  that  the  prohibition  to  "  dispone  "  was  not  effectual  to  set  aside  a 
lease  of  a  long  duration.  I  have  not  been  able  to  alter  the  opinion  which  I  gave  in  the 
case  of  Stirling  of  Law,  where  it  was  decided  by  a  majority  of  the  Court  that  there  was  no 
effectual  prohibition;  and,  I  must  take  the  liberty  to  say,. that,  considering  the  nature 
of  these  decisions,  a&d  the  discussion  in  the  case  of  Queensberry  as  to  the  word  "  dispone," 
and  the  remit  from  the  House  of  Lords  to  reconsider  the  effect  of  such  a  prohibition, 
I  do  not  feel  myself  bound  to  hold  it  settled  by  the  law  of  Scotland  ;  and,  therefore,  if 
called  on  now  I  must  say  that,  till  I  am  taught  otherwise  by  the  highest  authority,  I  must 
give  the  effect  I  think  due  to  such  a  prohibition.  But  I  am  satii^ed  that  the  more  it  is 
sifted  (and  even  in  the  paper  of  the  defender,  I  have  discovered  additional  fortification 
of  my  opinion),  the  more  it  will  appear  that  "  dispone  "  is  as  effectual  a  prohibition  as 
can  be  conceived,  and  that,  in  the  law  of  Scotland,  such  effect  is  due  to  that  word.  If 
the  case  rested  merely  on  the  word  ''  dispone,"  I  would  give  my  opinion  that  this  lease 
was  not  reached  by  it,  but  that  it  was  prohibited.  But  it  did  not  rest  there ;  and  I  am 
free  to  admit,  that  all  of  your  Lordships,  who  gave  your  opinions  formerly,  did  not  rest 
on  the  prohibition  to  dispone ;  and  it  is  no  doubt  true,  that  the  weight  on  the  first 
advising  was  laid  on  the  prohibition  "  to  put  away ; "  and  that  it  was  said  that  whatever 
might  be  the  effect  of  the  word  dispone,  the  prohibition  to  "  put  away "  was  compre- 
hensive enough  to  reach  a  lease  which  went  to  a  conveyance  of  the  proprietorship  ;  and, 
therefore,  I  admit  the  decision  was  rested  on  that  word  "  put  away."  But  I  did  not 
give  up  the  view  I  entertained  as  to  the  word  ''  dispone."  But  when  we  come  to  con- 
sider the  objection  now  taken  of  the  discrepancy  between  the  entail  and  the  investitures, 
that  is  doing  away  the  effect  of  the  word  "  put  away  "  altogether. 

I  concur  in  what  is  stated  by  the  defender,  that  there  is  nothing  in  the  objection 
stated  by  the  pursuer  on  this  point,  that  the  defender  is  to  be  held  as  precluded  from 
any  advantage  he  may  derive  from  shewing  the  discrepancy  between  the  entail  and 
investitures,  because  he  had  not  contracted  bona  fide,  and,  therefore,  not  entitled  to  avail 
himself  of  it.  I  agree  most  completely  that  his  argument  on  this  point  is  irresistible ; 
and  that  he  is  fully  entitled  to  maintain,  that,  if  the  investiture  is  not  made  up  in  terms 
of  the  entail,  he  may  avail  himself  of  such  discrepancy.  But  your  Lordships  will  keep 
^n  view,  that  it  is  distinctly  and  plainly  admitted  that  such  discrepancy  can  only  vitiate 
that  part  of  the  clause  in  which  the  discrepancy  exists.  The  defender  does  not  say  that 
there  are  not  effectual  prohibitions  against  disponing,  wadsetting,  or  selling,  but  that 
the  word  ''  away  put "  does  not  denote  the  signification  put  upon  it  in  the  investitures ; 
and  that)  therefore,  it  must  be  held  as  if  it  were  not  in  the  entail  at  all.  We  have  had  a 
most  minute  research  into  the  true  meaning  of  the  word  dilapidare ;  every  species  of 
inquiry  has  been  made,  not  only  into  dictionaries,  poets,  and  other  writers,  but  even  the 
Holy  Scriptures,  as  throwing  light  on  the  matter.  It  appears  to  me,  that  though  great 
in-  [696}  -genuit^  has  be^n  displayed  ip.  tl^e^Q  researches,  it  ig  not  there  that  you  a^  ^ 
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discover  if  a  proper  word  has  been  used ;  nor  does  it  appear  to  me  proper  to  look  to 
the  law  of  England.     A  great  deal  of  information  has  been  given  us  by  the  defender  as 
to  the  meaning  of  the  word  in  England ;  and  I  think  he  has  been  snccessful  in  shewing 
that  it  is  chiefly  confined  to  waste  on  church  property, — to  every  species  of  injury  com- 
mitted during  the  life  of  the  incumbent.     He  has  been  successful  in  making  out  that  it 
reaches  every  species  of  waste,  whether  arising  from  commission  or  omission ;  from  mere 
negligence,  or  what  is  called  presumptive  waste ;  and  that  waste  and  dilapidation  are 
entirely  synonymous.     But  that  is  not  a  proper  criterion.     It  is  our  duty  to  consider  if 
any  such  effect  is  due  to  the  word  dilapidate  (which  I  doubt)  in  reference  to  the  present 
point.     It  is  to  the  statutes,  to  institutional  writers,  and  to  the  language  of  entails,  that 
we  are  to  look  for  the  true  meaning  of  the  word.     If,  in  the  language  of  the  statutes, 
of  our  institutional  writers,  such  as   Lord  Stair  and  M'Kenzie,  and  of  entails,  the 
word  "  dilapidate  "  is  used  in  a  more  comprehensive  sense  than  in  the  law  of  England, 
I  have  no  conception  that  it  is  to  be  confined  to  mere  waste,  whether  actual  or  per- 
missive.    The  language  of  the  statutes  1585  and  1606,  and  of  Stair  and  M'Kenzie, 
and  even  of  Bankton  and  Erskine,  though  in  the  passages  quoted  from  them  applied  to 
church  property,  completely  shew  that  it  is  a  broad  term,  comprehending  every  thing 
tending  to  the  putting  away,  either  partially  or  in  toio;  and  applying  either  to  moveables 
or  lands.     If  such  be  the  result  of  the  inquiry  as  to  the  meaning  of  the  word  ''  dilapidate," 
you  would  have  to  consider  whether  a  prohibition  to  "  dilapidate  "  in  an  entail,  without 
any  other  words,  is  not  comprehensive  enough  to  be  held  equivalent  to  *'  away  put." 
That,  I  say,  would  be  necessary ;  but  I  don't  think  it  is.     Because,  the  true  question  is, 
whether,  when  a  writer  is  called  on  to  make  up  investitures  according  to  the  law  of 
Scotland,  in  the  language  of  the  chancery  of  Scotland,  he  has  used  a  word  which  is  a 
term  not  capable  ojf  signifying  the  words  of  the  prohibition.     I  am  clear,  with  the 
defender,  that^  in  making  up  an  investiture  with  regard  to  the  irritant  and  resolutive 
clauses,  it  is  necessary  to  use  clear  and  definite  language ;  and  that  each  word  in  the 
entail  must  have  a  corresponding  word  in  the  investiture,  in  order  to  convey  the  true 
meaning  of  the  entailer.     Here,  it  it  admitted  that  there  are  the  regular  corresponding 
words  to  "  dispone,  wadset,  and  sell ; "  and  we  have  the  word  '*  dHapidare  "  to  signify  the 
other  word  "away  put."    There  was  no  intention  to  slur  over  any  of  the  prohibitions, 
or  to  avoid  apportioning  a  distinct  word  to  each ;  but  there  is  clear  demonstration  that 
he  did  every  thing  to  make  up  a  proper  investiture ;  and  the  question  is,  whether  he 
has  done  so  effectually,  by  using  such  a' word  as  is  proper,  and  capable  of  signifying  the 
prohibition.      As  it  was  not  necessary  to  use  the  purest  Latinity,  nor  such  as  the  sound 
roles  of  criticism  might  dictate,  nor  the  language  used  in  the  best  ages  and  by  the  best 
writers  of  Rome,  the  [697]  only  question  is,  has  he  used  the  language  of  the  chancery 
of  Scotland  1     It  has  been  proved,  even  by  the  researches  that  have  been  made,  that 
there  is  no  particular  vox  signaia^  no  decisive  word  acknowledged  as  such  for  "  away 
put."    On  the  contrary,  in  the  sixty-three  instances  mentioned  by  the  defender,  there 
are  twelve  where  a  different  term  is  used  in  translating  this  word.     Begin  with  amovere^ 
IranBtmiterey  &c.    The  utmost  extent  is,  to  shew  that  amotere  has  been  used  in  four- 
teen instances.     So  that^  with  all  the  diligence  that  has  been  used,  the  result  is,  that, 
in  about  twelve  or  thirteen  instances,  different  words  have  been  used  to  serve  the 
purpose  of  conveying  the  true  meaning  of  the  word  "  away  put."    And  this  being  made 
out^  the  only  question  is,  whether  some  other  word,  such  as  this  of  amovere^  should 
not  have  been  used  %  whether  the  word  dHapidare  is  sufficient  for  the  same  meaning  ? 
When  the  search  is  carried  on  for  the  purpose  of  the  pursuer,  it  is  stated,  that^  making 
all  allowances  for  the  renewals  of  investitures,  there  are  seventeen  instances  of  this  word 
beiog  used ;  there  is  thus  a  majority  against  arnavere ;  and  dHapidare  has  been  most 
used.    But  I  would  make  allowance  for  some  mistake,  and  deduct,  say  three  instances, 
and  then  we  have  dHapidare  as  often  used  as  amovere  for  the  word  "  away  put."    But 
there  is  a  clear  explanation,  to  which  I  have  seen  no  sufficient  answer,  by  which  the  use 
of  these  different  words  is  accounted  for,  that,  in  almost  all  the  instances,  there  occurred 
an  express  prohibition  to  dilapidate.     Nothing  could  be  more  absurd,  I  admits  than  to 
reject  the  word  dUapidare  for  that  prohibition,  which  would  occur  to  every  body ;  but 
then,  when  he  had  the  prohibition  to  "  away  put "  following  the  prohibition  to  "  dilapi- 
date^" wpuld  he  just  repeat  the  same  word  over  again  f    And,  therefore,  it  has  just 
oocvred  to  him,  in  order  to  make  the  deeds  intelligible,  to  have  recourse  to  another 
word,  and  accordingly  used  amovere^  alfjicere,  &c.    There  is  just  one  other  remark  I  have 
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to  make,  that  it  is  important  to  observe,  as  to  the  true  meaning  of  this  word,  that  in 
four  of  these  instanoes  where  there  is  *'  dilapidate  or  away  put/'  the  writer  concludes 
with  the  word  "  dUapidare  "  alone ;  a  proof  that,  by  using  this  word,  he  was  using  a 
word  sufficient  to  cover  both  "  dilapidate  and  away  put."  I  see  no  answer  to  this ;  and 
I  cannot  figure  one  to  my  own  mind.  Therefore,  when  I  see  what  has  been  the  result 
of  this  research,  I  am  quite  satisfied  that  the  objection  now  taken  from  the  discrepancy 
between  the  entail  and  the  investiture  is  not  founded  in  the  law  of  Scotland ;  I  cannot 
give  eifect  to  it,  and  therefore  I  remain  of  my  former  opinion. 

Lord  Olenlee,  — I  agree  with  all  that  your  Lordship  has  said.  As  to  "  away  put "  being 
in  the  entail,  I  agree  that  where  a  man  is  prohibited  from  "  alienating/'  I  never  could 
conceive  that  the  ground  of  the  judgment  could  be,  that^  strictly  speaking,  "alienation" 
comprehended  a  lease.  It  would  be  extraordinary  to  begin  with  stretching  the  meaning 
of  it  so  as  to  reach  a  lease,  but  only  that  it  proceeded  on  this  idea,  that  where 
"  alienation  "  was  prohibited  there  [698]  was  a  prohibition  against  so  extraordinary  a 
lease  as  this ;  and  I  am  sure  that  if  a  lease  may  be  like  any  alienation,  it  is  liker  an 
alienation  by  disposition  than  any  thing  else ;  and,  therefore,  there  is  the  same  ground 
for  the  judgment  where  "  alienate  **  is  not  used,  as  where  it  is. 

As  to  the  effect  of  the  word  "  put  away,"  supposing  this  objection  as  to  the  discre- 
pancy between  the  entail  and  the  investiture  to  be  out  of  the  way,  it  relieves  the  case 
from  the  effect  of  the  want  of  the  word  "  alienate  " ;  and  I  must  come  to  the  same  result 
with  your  Lordship.  There  are  two  great  fallacies  in  the  defender's  argument  as  to  the 
meaning  of  "  dilapidate."  The  first  is  in  shewing  that  the  word  "  dilapidate "  means 
wasteful  squandering  of  the  estate,  and  does  not  mean  the  mere  making  away  with  it  in 
portions.  I  am  satisfied  that  this  is  an  erroneous  meaning  of  the  word  "  dilapidate  "  in 
the  law  of  Scotland ;  though  in  common  speech  it  may  mean  the  improper  use  of  the 
money  you  get  by  selling,  yet  in  the  forensic  sense  or  that  used  by  law  writers,  I  am 
satisfied  that  the  authorities  show  that  it  means  the  separating  one  part  from  the  other  in 
smaller  portions  not  extending  to  conveyances  of  the  whole.  It  just  happens  to  this  word 
dilaptdare  as  it  happens  to  many  others,  that  they  have  more  than  one  acceptation  accord- 
ing as  they  are  applied  to  different  subjects ;  if  taken  in  reference  to  the  actor  of  the 
dilapidations,  it  bears  reference  to  his  motives,  but  it  may  have  respect  to  the  Act  itself. 
If  tJie  person  spends  the  estate  at  the  gaming  table,  it  does  import  wasteful  spending ; 
and  the  English  have  that  meaning  to  a  greater  extent  than  we  have.  They  say  an 
estate  is  dilapidated  when  it  falls  to  pieces.  But  this  does  not  interfere  with  the  mean- 
ing that  the  word  has,  when  applied  only  to  the  estate,  and  not  to  the  persop,  that  it  is 
then  capable  of  meaning  putting  away  parcels  of  the  estate.  But  there  is  another 
grievous  error,  that  the  defender  takes  it  for  granted,  that  because  dUapidare  is  the 
translation  of  the  word  *'  dilapidate,"  it  cannot  mean  any  thing  else.  There  is  nothing 
however  more  common  than  that  words  may  have  various  acceptations.  They  may  have 
some  more  analogy  one  way  than  another.  But  you  may  in  one  language  find  a  word 
that  in  one  meaning  expresses  a  certain  meaning  in  the  other  language ;  but  there  may 
be  a  certain  other  meaning  which  other  words  render  as  well.  Take  the  case  of  inhibere. 
No  doubt  if  you  are  to  translate  inkibere,  it  would  be  too  wild  to  hold  that  it  does  not 
mean  using  an  inhibition;  but  it  does  not  follow  that  you  are  always  to  translate 
inhibere  by  the  term  "  using  an  inhibition " ;  it  is  just  used  in  many  of  the  Scotch 
statutes  for  simply  forbidding.  It  is  therefore  perfectly  plain  that  it  is  fallacious  to  say, 
that  because  dUapidare  is  the  translation  for  "  dilapidate,"  it  cannot  express  "  put  away." 
And  how  do  we  come  to  learn  that  but  by  authority  ?  If  we  see  other  words  used  for 
"  dilapidate,"  how  can  we  reject  dUapidare  as  an  improper  translation  t  The  defender 
has  been  at  great  pains  to  show  that  "  put  away  "  in  the  Holy  Scriptures  is  always 
translated  by  another  word  than  dUapidare,  But  "  put  away  "  is  not  limited  to  [699] 
one  meaning,  and  the  way  in  which  it  is  used  in  Scripture,  such  as  "  putting  away  a 
wife,"  or  "  putting  away  the  lust  of  the  flesh,"  is  quite  different  from  putting  away  an 
estate.  The  matter  just  occurred  to  me  as  it  did  to  your  Lordships,  that  there  is 
authority  for  holding  that  "  dUapidare "  is  perhaps  the  best  translation.  I  will  not  say 
it  is  better  than  disficere,  but  it  is  better,  however,  than  abjicere^  r^icere,  &c 

Lord  Bannaiyne, — If  the  question  turned  upon  the  word  ''dispone,"  I  could  not  view 
it  in  the  same  light  as  your  Lordships.  I  consider  "  dispone  "  not  in  its  general  meaning 
but  in  its  technical  meaning ;  and  nothing  more  is  necessary  to  convince  me  that  it 
cannot  strike  against  a  lease ;  so  that  I  understand  it  in  a  narrower  sense  in  place  of  a 
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broadec  Some  think  it  would  not  even  strike  against  altering  the  order  of  succession. 
Bat  it  is  unnecessary  to  dwell  on  this  point.  I  just  apply  the  same  rule  to  the  word 
dilapidare,  I  do  not  enter  into  its  various  meanings,  nor  into  what  is  the  most  proper 
meaning.  The  only  question  is,  if  it  is  understood  by  conveyancers  to  be  equivalent  to 
''put  away."  I  see  they  have  sometimes  translated  it  otherwise;  but  they  have 
frequently  used  ^'  dtlofndare " ;  and  it  is  impossible  to  hold  that  they  have  done  so 
improperly,  as  it  has  been  done  so  before.  Though  it  may  have  been  done  otherwise, 
yet  it  satisfies  me  that  the  word  "  dilapidare  *'  will  convey  the  same  import  with  the 
other  words  that  have  been  used.  I  observe  that^  in  a  great  many  of  the  deeds,  the 
words  "  dilapidate  or  put  away  "  are  used,  shewing  that  they  understood  that  they  were 
the  same  thing ;  and  I  see  that  several  of  them  have  considered  the  word  dilapidare  as 
sufficient  for  tiie  whole. 

Lard  Eobertson. — I  retain  the  opinion  I  formerly  expressed  on  the  first  branch  of 
the  cause,  as  to  the  prohibition.  As  to  the  last  subject  of  discussion,  I  agree  entirely 
with  Lord  Glenlee,  that  the  word  dilapidare  is  the  best  translation  for  "  put  away."  In 
general,  where  the  particle  dis  is  used,  the  words  import  the  separating  the  different 
parts,  as  dilapidare,  to  put  away  the  stones  of  the  building.  They  all  imply  a  separation 
of  parts ;  and  in  that  view,  it  appears  to  me,  that  dilapidare  is  the  proper  translation. 
I  entirely  agree  in  the  opinions  delivered  on  this  point ;  but  I  am  still  of  opinion,  that 
there  is  no  effectual  prohibition  in  this  entail  against  such  a  lease. 

Lord  Qraigie. — As  to  the  word  "  dispone,"  I  thought  it  sufficient  to  prevent  a  lease 
of  a  long  endurance,  and  even  that  it  applied  more  properly  to  that  than  to  any  other 
mode  of  disponing ;  and  I  am  gratified  to  find  that,  in  many  instances,  ''  put  away  "  has 
been  translated  by  the  word  "  disponereJ*  As  to  the  translation  here  used,  I  never, 
from  the  moment  I  heard  it^  could  entertain  a  doubt  Here  is  a  translation,  word  for 
word,  of  the  prohibitions ;  and  it  is  clear,  that,  by  the  maker  of  the  entail,  and  by  all 
those  employed,  this  was  [700]  thought  sufficient.  There  is  the  word  "  dilapidare,^*  to 
signify  "put  away,'' — that  should  satisfy  any  man.  The  Act  1685  requires  no  verba 
KiUnma;  but  any  words  will  do  that  are  equivalent.  This  was  quite  settled  in  the 
Boxbarghe  cause ;  and,  if  that  is  the  case  as  to  the  original  entail,  it  must  be  much  more 
80  as  to  the  translation  in  the  investitures ;  and,  if  the  word  will  admit  of  that  meaning, 
we  must  give  effect  to  it  As  to  the  effect  of  the  word  "  putting  away,"  it  is  so  clear 
that^  in  the  law  of  Scotland,  it  includes  an  injurious  lease,  that  I  need  say  nothing 
more  upon  it ;  and  as  to  the  lease  in  question,  I  never  saw  a  lease  labouring  under  so 
many  objections. 

Upon  the  question,  whether  the  lease,  though  it  could  not  be  sustained  in  tato^ 
might  be  sustained  for  a  shorter  period  of  duration,  upon  which  the  Court  had  ordered 
memorials, — 

The  pursuer  pleaded. — It  is  not  disputed  that  a  deed,  ultra  vires,  may  sometimes  be 
sustained  in  part,  where  there  is  equity  in  doing  so,  and  where  the  grant  is  simply 
divisible,  so  that  it  can  be  predicated  that  the  granter,  in  giving  the  whole,  did  certainly 
and  precisely  give,  and  the  granter,  in  accepting  it,  certainly  and  precisely  accept  that 
part  which  was  not  uUra  vires, — Idth  June  1798,  M^Gill  against  Law.  But  these  con* 
adeiations  are  altogether  inapplicable  to  a  long  lease  let  by  an  heir  of  entail  prohibiting 
aliftnationfl,  out  of  which  it  is  attempted  to  sustain  a  shorter  or  administrative  lease ;  the 
doctrine  of  law,  as  now  settled,  being,  that^  under  an  entail  prohibiting  alienation, 
lesses  may  be  granted  for  such  a  term  of  years  as  is  necessary  in  the  ordinary  use  or 
administration  of  the  estate ;  but  that,  if  leases  are  granted  for  any  longer  term,  these 
ate  void  as  alienations  prohibited.  The  carving  a  deed  of  administration  therefore  out 
of  a  deed  of  alienation  would  be  a  transitio  de  genere  in  genusy  which,  it  has  always  been 
allowed,  was  utterly  impossible  in  questions  of  this  kind. 

The  equitable  rule  of  sustaining  deeds  viira  vires  in  part,  is  inapplicable  to  the  case 
of  long  leases  by  an  heir  of  entail,  because  they  are  now  generally  viewed  as  collateral 
eontracts,  giving  right  to  the  landlord  as  well  as  the  tenant ;  and  it  is  therefore 
impossible  to  hold,  that  a  short  lease  was  part  of  a  long  one,  and  was  so  received  by  the 
parties,  though  with  the  addition  of  more ;  because  it  is  quite  certain  that  the  tenant  is 
not  bound  by  any  such  short  lease,  but  is  free,  unless  the  landlord  can  give  possession  for 
the  whole  tenn.  It  must  therefore  be  equally  impossible  to  sustain  any  part  against  the 
landlord,  for  that  woidd  be  to  sustain  an  unilateral  contract  as  part  of  a  bilateral  contract 

£ven  supposing  the  granter  of  the  long  lease  had  been  bound  to  grant  a  shorter  lease, 


he  never  was  called  on  to  grant  each ;  and  the  pursaer,  as  heir  of  entail,  cannot  be 
bound  by  an  obligation  which  never  was  constituted  against  the  granter  of  the  long 
lease.  There  was  no  possession  on  the  short  lease,  the  only  possession  being  on  the 
long  lease,  which  could  be  the  only  obligation  against  [701]  the  heir  of  entail  if  it  were 
not  a  contravention.  The  defender's  argument  on  this  point  rests  on  a  fallacy  in  repre- 
senting a  supposed  equitable  obligation  to  grant  a  short  lease  in  cage  the  tenant  demanded 
it,  as  if  it  were  actually  a  short  lease,  or  an  obligation  to  grant  such,  on  which  possession 
had  followed,  and  the  cases  referred  to  on  this  point  were  of  the  latter  description. 

The  cases  upon  the  statute  limiting  leases  of  church  lands  to  three  years,  in  which 
the  leases  were  sustained  in  part,  related  to  leases  viewed  in  the  ancient  light  of  simple 
grants  to  the  tenants,  not  mutual  contracts ;  they  were  cases  upon  the  interpretation  of 
a  particular  statute,  and  there  was  nothing  inequitable  in  restricting  the  leases. — Craig, 
lib.  ii.  Dieg.  10,  L.  1. — Parishioners  of  L.  against  Kerr,  17th  December  1569,  Did. 
vol.  i.  p.  529. — Johnston,  18th  July  1668,  Stair. — Frierland  against  Laird  of  Orbieston, 
February  1684,  Hare.  p.  274. 

The  cases  where  leases  of  temporal  lands  were  restricted  were  also  decided  on 
grounds  of  equitable  intention  and  fair  administration.  Campbell  against  Love,  14th 
July  1772.— Redhead  against  Kerr,  27th  NovembA  1792,  BdVs  Cases,  p.  206 ;  reversed 
in  the  House  of  Lords  5th  February  1794. 

Leases  which  have  been  found  contraventions  have  been  reduced  in  toto. — ^Turner 
against  Turner,  17th  November  1807 ;  and  the  judgment  there  proceeded  chiefly  on  the 
length  of  the  lease. — Turner  against  Turner,  6th  December  1811. — Innes  and  Kerr 
against  BaUenden  Kerr,  12th  January  1808. — Earl  of  Wemyss  against  Execators  of 
Duke  of  Queensberry,  25th  May  1813. — Earl  of  Wemyss  against  Murray  and  others, 
17th  November  1815. 

The  defender  does  not  demand  a  shorter  lease  for  any  particular  time,  but  for  such 
time  as  it  shall  be  found  to  have  been  in  the  power  of  the  granter  to  give.  But  such  a 
lease  would  have  been  void  for  want  of  an  ish,  and  a  tack,  the  duration  of  which  was  to 
be  referred  ad  arlnirium  boni  viri,  could  never  be  sustained,  particularly  against  a 
singular  successor.  A  tack  without  a  definite  ish  has  always  been  set  aside. — Factor  on 
Auchinbreck  against  M'Lachlan,  11th  February  1748,  KUk.  No.  6,  p.  534. 

The  grassum,  and  various  extraordinary  clauses  in  the  lease  in  question,  make  it 
quite  impossible  to  carve  an  administrative  lease  out  of  it 

The  defender  pleaded. — The  lease  is  not  granted  for  one  definite  period  of  76  yean 
of  certain  duration  at  the  same  rent  for  each  year,  but  for  four  times  19  years,  with 
periodical  rises  of  rent,  commencing  at  the  end  of  each  period  after  the  second.  It  was 
an  improving  lease,  and  advantageous  for  the  estate;  and  a  great  sum  of  money  has 
been  laid  out  on  it ;  so  that  the  plea  of  bona  fides,  on  the  part  of  the  tenant^  is  to  be 
received  with  great  favour. 

Although  it  is  now  fixed  that  a  lease  of  very  long  duration  is  an  alienation,  and  on 
that  ground  alone  reducible,  it  is  just  as  clearly  fixed  on  the  other  hand,  that  a  short 
lease,  or  one  which  is  not  of  [702]  sufficient  length  as  to  amount  to  alienation,  is  not 
reducible.  In  so  far,  therefore,  as  an  excessive  lease  does  not  amount  to  an  alienation, 
it  ought  to  be  held  a  valid  contract.  So  far  as  it  falls  short  of  an  excessive  lease,  it 
would  indisputably  be  a  good  lease,  if  constituted  by  a  separate  writing ;  and  there 
seems  to  be  no  principle  either  of  law  or  equity  for  denying  its  efifect  to  that  extent^ 
merely  because  the  granter  has  incautiously  added  a  few  years  more  than  he  is  sapposed 
by  law  entitled  to  do.  In  partially  sustaining  it,  the  Court  does  no  more  but  enforce 
a  principle  of  very  extensive  application  in  the  law  of  this  country,  in  situations  where 
a  party  has  granted  a  right  beyond  the  exact  extent  of  his  powers. 

The  argument  of  the  pursuer  as  to  a  lease  being  a  collateral  contract, — t^t  there  are 
no  termini  habiles  for  ascertaining  the  conditions  of  a  shorter  lease, — that  the  landlord 
could  not  compel  the  tenant  to  take  the  restricted  lease, — and  that  one  cannot  be  bound 
and  the  other  free, — if  considered  with  regard  to  decision  and  authority,  proves  a  great 
deal  too  much  ;  for  there  are  many  cases  where  leases  have  been  sustained  in  part.  But 
whether  a  long  lease  is  granted  in  terms  favourable  or  unfavourable  to  the  tenant,  if  he 
is  willing  to  pay  the  same  rent,  and  perform  the  same  prestations  for  a  shorter  period, 
the  proprietor,  who  insists  on  reducing  the  lease  because  of  its  duration,  cannot,  in  equity, 
object  to  its  being  abridged.  It  is  not  universally  true  that,  in  a  collateral  contract^ 
both  parties  must  be  bound  or  neither.    The  contrary  holds  in  the  case  of  a  minor,  an 
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mteidicted  person,  and  other  cases.  The  tenant  here  has  not  only  obtained  possession, 
but  laid  out  immense  sums  on  the  improvement  of  the  subject^  Had  the  lease  been  of 
sach  an  endurance  as  not  to  be  challengeable,  possession  would  have  made  it  effectual ; 
and  there  seems  no  reason  why  possession  should  not  be  available  to  the  admitted 
powers  of  the  granter,  though  it  may  be  unavailable  so  far  as  the  ground  of  challenge 
goes. 

An  obligation  to  grant  a  regular  lease,  although  not  a  formal  document  sufficient  to 
gromid  a  claim  against  a  singular  successor,  or  even  the  granter,  is  available  against  both, 
if  followed  by  possession;  Lady  Murray  against  Bain;  Bdl  on  Leases,  p.  251.  If, 
then,  a  lease  of  excessive  duration  is  held  ineffectual  to  its  full  extent,  it  surely  ought^ 
when  followed  with  possession  and  rei  interventus  to  so  immense  an  extent  as  in  the 
present  case,  to  be  held  effectual  as  at  least  an  obligation  to  grant  a  lease  for  as  long  a 
period  as  is  permitted  by  the  entail. 

The  import  of  all  the  decisions  are  clearly  in  the  defender's  favour ;  and  there  are 
numerous  analogies  in  the  law  of  Scotland  which  support  his  general  doctrine. — Fergusson 
against  MTherson,  30th  June  1758. — Short  and  Birnie  against  Murray,  June  1677, 
^otr,  vol  ii.  p.  531. — Lord  and  Lady  Lindores  against  Stewart,  18th  February  1715, 
Bruce,  No.  78,  p.  94. — M'Gill  against  Law  and  others,  13th  June  1798. — The  same  has 
been  found  as  to  leases  by  beneficed  persons. — Parishioners  of  L.  against  Kerr, 
December  1569,  Diet.  voL ,  i.  p.  529. — Stair ^  lib.  ii.  tit.  8,  sec.  19. — Frierland  against 
Laird  of  Orbeston,  February  1684,  Hare,  No.  966.—  [703]  Oraig,  lib.  ii.  Dieg.  10,  sec. 
l.'-M'Kemie's  Observ.  on  Stat.  ch.  200. 

If  there  is  any  distinction  between  these  cases  and  the  present^  it  is  in  favour  of  the 
defender ;  for  if  the  Court  have,  notwithstanding  the  provisions  of  a  public  law  declaring 
the  nullity,  restricted  leases  granted  in  contravention  of  such  law,  a  fortiori^  ought  a 
lease  to  be  sustained  not  granted  in  violation  of  any  public  law,  but  optima  fide  ?  This 
has  accordingly  been  found, — Gordon  against  M'Culloch,  6th  February  1633,  Durie^  p. 
669. — Campbell  against  Love,  14th  July  1772. — Redhead  against  Kerr,  27th  November 
1792,  BelFs  Cases,  p.  206.  The  grounds  on  which  the  reversal  of  this  case  in  the 
House  of  Lords  proceeded,  left  the  principle  under  consideration  quite  entire. — Vans 
Agnew  against  M'Adam,  and  Idem  against  Milnae,  decided  by  Lord  Meadowbank  in 
Outer-House  16th  January  1811. 

The  restriction  of  the  period  of  duration  does  not  render  the  ish  of  the  tack  inde- 
finite; for,  when  the  Court  have  ascertained  the  powers  of  the  heir  of  entail  as  to 
duration  of  leases,  which  must  be  done  in  this  or  some  other  case,  the  period  is  just  as 
much  fixed  by  law  as  if  it  had  been  expressly  stipulated  by  the  parties.  When  it  is 
said,  in  ordinary  language,  that  a  tack  must  have  a  definite  ish,  this  means  not  that  its 
precise  duration  shall  be  known,  but  that  it  shall  not  be  matter  of  uncertainty  whether 
there  shall  be  an  ish  or  not,  it  being  the  possibility  of  a  perpetuity  alone  that  the  law 
wishes  to  avoid. — Stair^  lib.  iL  tit.  9,  sec.  27. 

The  general  doctrine  now  maintained  was  expressly  recognized  in  Earl  of  Wemyss 
against  Murray  and  others,  17th  November  1815. 

An  argument  was  also  maintained  by  the  defender  as  to  the  period  from  which  the 
leetricted  lease  should  commence ;  but  as  the  pursuer  did  not  enter  on  this  argument, 
and  as  the  Court  refused  to  restrict  the  lease  to  any  shorter  period,  it  is  unnecessary  to 
report  that  argument. 

Lord  Glenlee, — If  the  sole  objection  to  the  lease  were,  that  it  was  granted  for  too 
long  a  duration,  I  would  have  no  doubt  that  it  might  be  restricted ;  and  then  we  might 
consider  what  the  defender  has  stated  as  to  the  period  when  the  restricted  lease  should 
commence.  On  that  state  of  the  case,  a  man  letting  a  lease  for  a  long  period  may  be 
supposed  to  have  let  also  for  the  shorter  period.  But  this  is  a  very  different  case ;  for, 
if  it  had  been  a  lease  for  seven  years,  it  w6uld  have  been  all  one ;  for,  from  the  period 
of  the  death  of  the  granter,  it  was  still  a  lease  prohibited  by  the  entail.  In  that  case, 
unless  you  make  a  new  bargain  altogether,  you  cannot  restrict  the  lease.  If  you  were 
to  alter  all  the  conditions,  it  would  be  an  extraordinary  power  of  the  Court  indeed. 
Suppose  this  had  been  a  sale,  would  we  cut  off  all  the  obligations  as  to  putting  into 
possession,  and  would  we  substitute  a  lease  ?  In  one  view  of  the  case,  the  ground  of 
reduction  is,  that  the  lease  [704]  is  an  alienation ;  and  we  are  to  change  this  into  a 
tack,  by  altering  the  nature  of  the  conditions.  It  is  perhaps  not  necessary,  in  my  view 
of  the  case,  to  hold  it  as  an  alienation ;  but  it  was  beyond  the  power  of  the  heir ;  and, 
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therefore,  there  is  no  necessity  for  restriction.  This  would  be  creating  a  bargain  against 
the  heir,  which  never  was  made  by  the  ancestor. 

Lard  Craigie, — ^The  lease  is  not  exceptionable  merely  from  its  duration,  bat  from  its 
being  a  right  of  proprietorship  which  never  was  let  on  a  lease  before.  It  is  not  enough 
for  the  tenant  to  say  he  will  give  up  all  the  exceptionable  clauses.  This  is  only  a  proof 
how  injurious  the  lease  was.  In  the  Boxburghe  case,  there  were  a  number  of  feus ; 
and  this  Court  and  the  House  of  Lords  all  agreed  that  some  of  them,  had  they  not  been 
all  linked  together,  might  have  been  supported ;  but,  taking  them  as  a  whole,  they  could 
not.  On  the  same  grounds,  we  are  not  at  liberty  to  make  any  alterations  on  the  terms 
of  this  bargain.  As  to  the  proposition  of  confining  it  to  a  certain  period, — from  the 
death  of  the  grantor  it  is  said, — this  would  be  just  to  say,  that  an  heir  of  entail  has  a 
right  to  make  a  lease  on  death-bed.  This  is  a  prohibited  deed,  and  we  cannot  make  any 
change  on  it. 

Lord  Bannatyne,  — I  am  disposed  to  concur  in  the  opinions  delivered.  I  will  not 
say  that  there  are  not  cases  where  a  person  having  power  to  grant  one  right,  grants  a 
greater  one,  and  the  greater  is  set  aside,  and  the  other  sustained.  But  the  difficulty 
here  is,  that  you  have  found  the  lease  an  alienation,  and  therefore  challengeable.  If  it 
is  an  alienation,  I  have  great  difficulty  in  seeing  how  we  could  substitute  a  lease  for 
that  alienation  ;  for,  besides  the  length  of  it,  it  has  other  characters, — it  contains  rights 
inconsistent  with  the  nature  of  a  lease.  Though  there  may  be  room  in  some  cases  for 
restriction,  this  is  not  a  case  of  that  kind. 

Lord  Robertson, — ^This  lease  is  for  the  long  period  of  76  years ;  and  your  Lordships 
have  set  it  aside  as  not  warranted  by  the  entail.  The  lessee  has  been  in  possession  for 
the  first  19  years,  and  part  of  the  second ;  and  we  are  asked  to  restrict  it  to  such  period 
as  the  grantor  might  have  given.  But  the  same  principle  on  which  you  have  set  it 
aside,  would  have  operated  to  set  it  aside  though  it  had  been  granted  for  no  longer 
period  than  the  lessee  has  already  possessed.  But  the  great  difficulty  in  sustaining  it 
for  a  shorter  period  is,  that,  by  doing  so,  you  are  making  a  new  bargain,  which  none  of 
the  parties  had  in  view ;  for  it  is  evident,  from  the  extraordinary  nature  of  the  rights 
given,  and  from  the  grassum^  that  both  of  the  parties  had  in  view  a  long  lease.  It 
would  just  be  making,  in  the  dark,  a  lease  which  none  of  the  parties  had  in  view. 

Lord  Justice-Clerk  concurred. 

The  Court  "  find  the  lease  under  reduction  cannot  be  sustained  [706]  for  any  period 
of  duration,  and,  therefore,  sustain  the  reasons  of  reduction ;  and  reduce,  decern,  and 
declare,  in  terms  of  the  rescissory  conclusions  of  the  libel ;  and  decern  also  in  the 
removing,  and  remit  to  the  Lord  Ordinary  to  hear  counsel  for  the  parties  as  to  the  term 
of  removal,  on  the  question  of  meliorations,  and  on  the  other  points  of  the  cause  not 
determined  by  the  Court." 

A  reclaiming  petition  was  afterwards  given  in  by  the  defender  against  this  last 
judgment,  but  it  never  was  advised,  as  the  defender  appealed  against  the  judgment  find- 
ing the  lease  generally  reducible. 

[Affirmed  (without  remark),  1  Sh.  App.  169.] 


No.  219.       F.C.  N.S.  V.  705.     10  March  1819.     1st  Div.— Lord  AUoway. 

Wilson,  Pursuer. — More. 

Campbell  and  Others,  Defenders. — Keay, 

Tutor — OurcUor — Pupil — Bastard. — An  illegitimate  child  to  whom  guardians  had  been 
appointed  by  the  settlement  of  the  father,  also  naming  them  executors,  found 
entitled,  at  the  age  of  fourteen,  to  apply  to  the  Court  for  appointment  of  curators. 

The  late  Mr.  Wilson  left  L.5000  to  each  of  his  two  natural  children,  a  boy  and  girl, 
naming  the  son,  John  Greig  Wilson,  residuary  legatee.  The  deed  of  settlement  con- 
tained this  clause :  "  To  the  end  this  my  last  will  and  settlement  may  be  duly  carried 
into  effect,  I  hereby  constitute  and  appoint  my  brother,  the  aforesaid  (}eorge  Wilson 
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ind  Adam  Thomaon,  and  John  Campbell,  together  with  my  Telation,  Mr.  William 
Wilson  at  Bridgend,  Linlithgowshire,  to  he  my  execntora  and  administrators ;  as  also  to 
be  goardians  of  the  children  aforesaid ;  which  act  of  friendship  [706]  I  request  them 
to  accept  accordingly.  I  farther  request  my  worthy  friends,  the  aforesaid  John  Smee 
iod  DeutoDant-Colonel  Alexander  Hay,  to  become  additional  trustees  and  guardians  for 
the  said  children.''  Of  the  gentlemen  thus  named,  three,  Messrs.  Campbell,  William 
Wilson,  and  Thomson,  accepted  the  offices. 

On  the  boy  attaining  the  age  of  fourteen,  he  raised  a  summons,  setting  forth,  that, 
being  past  the  age  of  pupillarity,  it  became  necessary  for  him  to  chuse  curators,  and 
therefore  crayiug  the  Court  to  decern  and  ordain  the  persons  to  be  nominated  and 
chosen  by  him,  to  be  curators  to  him  during  his  minority.  He  called  as  defenders  three 
of  the  nearest  of  kin  by  his  father's  side.  They  made  no  appearance ;  but  the 
indiyiduals  who  had  accepted  under  his  father's  will,  sisted  themselves  as  parties ;  and 
the  question  arose,  whether  an  illegitimate  minor,  whose  reputed  father  had  nominated 
execators  and  guardians,  can  chuse  curators,  and  apply  to  the  Court  for  their 
appointment 

The  Lord  Ordinary  having  named  a  curator  <td  litems  adhered  (March  5,  1818)  to  a 
jadgment^  finding  it  unnecessary  to  proceed  in  the  action,  on  the  ground  that  "  the 
pusuer,  a  natural  child,  has  no  property  whatever,  except  what  he  is  entitled  to  receive 
under  his  father's  settlement;  and  as  his  father,  by  that  settlement,  has  appointed 
guardians  for  the  management  of  that  property,  and  who  have  obtained  probate  and 
administration  under  the  law  of  £ngland,  where  their  father  was  domiciled,  and  where 
the  effects  were  situated,  and  upon  the  maxim,  extraneua  potest  dare  curatorem  rebus  a 
dtfiaeto  mvnori  relictis;  reserving  to  the  pursuer  to  apply  to  have  the  defenders 
removed  as  suspect,  if  any  part  of  their  conduct  has  been  improper." 

The  minor  petitioned,  and  contended. — The  individuals  appointed  executors  and 
guardians  are  not  legal  curators.  By  the  law  of  England  and  Scotland,  a  father  cannot 
name  guardians  or  curators  to  his  illegitimate  children  ;  12  Charles  II.  c.  xxiv.  sect.  8. 
—Baean's  Abridgement  voce  Guardian,  vol.  iii.  p.  408, — Roberts  on  Wills,  1,  210, — Act 
1696,  cap.  8;  Erskine,  i,  7,  11  ; — but  the  illegitimate  child  is  in  England  entitled  to 
apply  to  the  Lord  Chancellor,  who  will  appoint  regular  guardians ;  and,  in  Scotland,  he 
applies  in  the  same  way  as  a  lawful  child  to  the  Supreme  Court.— Stat.  1555,  c.  35, 
where  the  words  are  ** ony  minor" — 1672,  c.  2.  Although,  by  stat.  1696,  c.  8,  it  is 
declared  lawful  for  a  father  to  name  curators  to  his  children  (i.e.  lawful  children)  it  is 
not  clear  that  such  a  nomination  would  exclude  the  children  from  electing  curators,  for 
themselves  in  terms  of  law. — Ersk.  i.  7, 11. — Stair,  i.  6,  32. — Harpers  against  Hamilton, 
February  6,  1633,  Durie. — Scott  against  Kennedy,  10th  December  1675, — Dirleton, — 
Stair, 

By  the  law  of  England,  the  petitioner  would  have  been  entitled  to  elect  guardians 
for  himself,  supposing  his  father's  appointment  had  been  unexceptionable ;  12  Charles 
n,  c  24 — Ck)ke  on  Littleton,  vol.  iii  69. — Bacon^s  Abridgement,  voce  Guardian,  vol.  iii. 
p.  407. — [707]  Comyn's  Digest,  voce  Guardian,  vol.  iv,  p.  459;  3,  Atk,  519.  The 
maxim  quoted  in  the  interlocutor  is  no  authority  for  precluding  the  minor  from 
choosing  another  curator.  The  minor  could  do  so  by  the  civil  law.  Digest  L.  xxvi. 
tit  5,  L  20,  sect.  1.  The  defenders  are  merely  trustees  and  executors,  whose  office  does 
not  include  that  of  curator  either  as  to  duties  or  responsibility,  and  whose  appointment 
cannot  deprive  the  petitioner  of  his  right  of  nomination ;  and  even  if  it  were  true  that 
they  might  be  removed  for  malversation,  it  is  of  deep  importance  to  the  minor  to  have 
curators  with  whom  to  consult  on  this  very  measure.  But  this  application,  although 
there  are  very  good  grounds  for  it,  is  not  for  their  removal,  but  for  a  nomination  of 
curators ;  a  right  which  every  minor,  legitimate  and  illegitimate,  possesses,  whether  the 
executors  or  guardians  are  faithful  or  not  in  their  office ;  and  they  have  neither  title  nor 
interest  to  object. 

The  defenders  answered. — This  question,  from  the  father  having  for  many  years 
resided  in  India, — ^from  the  will  being  English, — ^his  fortune  vested  in  England  and 
India, — the  child  born  in  India, — and  the  father  dying  before  he  returned  to  Scotland, 
—ought  to  be  regulated  by  the  law  of  England.  If  so,  the  executor  and  guardian 
named  by  the  father  would  be  considered  in  the  same  light  as  curator  in  Scotland ;  and 
as  to  the  strict  interpretation  of  the  Stat.  12  Car.  U.  c  24,  that  is  remedied  by  an 
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application  to  the  Chancellor,  who,  as  a  matter  of  conrse,  would  appoint  the  defendeiB. 
In  the  same  way,  the  Court  here  ought  to  hold  the  defenders  as  the  curators,  whose 
office  was  meant  to  endure  until  majority.  The  defenders  do  not  pretend  to  have  any 
controul  over  the  minor's  person ;  but,  such  powers  as  they  possess,  it  is  competent  to 
any  person  to  convey  who  bestows  a  right  of  succession. — Erskine,  1,  7,  2. — Bridge- 
man*s  Index, — Scott  against  Kennedy,  10th  December  1675. — Dirleton;  Stair.  But 
the  petitioner's  action  is  brought  for  the  purpose  of  controuling  and  thwarting  the 
defenders ;  for,  it  must  be  kept  in  view  that  the  minor  has  no  other  property  than  that 
committed  to  their  management.  To  listen  to  the  petitioner's  application  must  create  a 
double  management,  and  cause  ruinous  results.  The  defenders  have  faithfully  dis- 
charged their  trust ;  and  their  title  to  appear  is  obvious,  because  the  office  is  fidl  from 
the  previous  nomination  of  the  father. 

On  advising  petition  and  answers, 

Lord  BcUgray  observed. — I  could  not  approve  of  removing  parties  who  have  been 
legitimately  appointed.  I  do  not  think  the  defenders  have  mismanaged ;  but  a  general 
question  arises  which  has  nothing  to  do  with  their  right  or  wrong  management  Is  a 
minor,  legitimate  or  illegitimate,  entitled,  by  the  law  of  Scotland,  to  nominate  curators 
for  himself?  He  has  such  a  right.  It  is  conferred  on  every  minor  at  H  years  of  age ; 
and  is  a  bastard,  who  is  more  un-  [708]  -fortunate,  to  be  less  under  the  protection  of 
the  law  than  a  lawful  child)  The  father  certainly  can  appoint  guardians;  he  can 
impose  that  as  a  condition  of  taking  the  succession ;  and  no  court  of  law  can  remove 
them,  except  for  malversation ;  but  does  that  infer  that  the  minor  loses  the  common 
right  to  appoint  a  curator  ?  A  curator  supplies  the  place  of  the  parent  No  doubt  a 
curator  has  not  the  same  power  as  a  tutor  over  the  person ;  but  he  can  give  advice ;  and 
if  common  sense  tells  this  child  that  he  would  be  the  better  of  it,  why  refuse  it  ?  No 
doubt  he  may  apply  to  have  the  guardians  removed  as  suspect ;  but  there  are  many  men 
whose  conduct  does  not  afford  room  for  such  a  step,  and  yet  who  are  not  qualified  for 
their  situation,  and  by  whose  management  the  minor  may  be  materially  iigured,  and 
without  remedy,  if  he  could  not  appoint  curators.  I  consider  that  this  boy  has  a  right 
vested  in  him  by  law,  of  which  he  cannot  be  deprived. 

The  Lord  President  expressed  his  fear  that  prejudicial  notions  had  been  instilled 
into  the  child,  and  his  belief  that  a  double  management  would  produce  no  good ;  bat 
considered  that  the  child  had  a  right  to  insist  in  the  application;  and  proposed  to 
sequestrate  the  petitioner,  as  was  done  in  the  case  of  LoixL  Bargany.  (Lord  Bargany 
against  Hamilton,  Uth  July  1702,  M.  163,  19.) 

The  Court  (3d  December  1818)  superseded  the  consideration  of  the  petition  for  two 
months;  and,  in  the  meantime,  remitted  to  the  Lord  Ordinary  to  consider  o^  and 
appoint  **  a  proper  person  with  whom  the  petitioner  shall  constantly  reside  for  the  afore- 
said period,  during  which  all  his  friends  shall  have  full  and  free  access  to  him  "  ;  and 
that  period  being  expired,  the  Court  resumed  consideration  of  the  petition,  and  altered 
the  Lord  Ordinary's  interlocutor. 


No.  221.        F.C.  N.S.  V.  715.     15  May  1819.     Ist  Div.— Lord  Alloway. 

Groat,  Pursuer. — Jameson. 

Sinclair,  Defender. — Blachvell  et  J.  Hume. 

Expences — Process — Annualrent. — The  Court  allowed  interest  upon  an  account  of 
expences  where  the  endurance  of  the  litigation  had  been  extraordinary,  and  the  un- 
successful party  had  derived  advantage  &om  the  dead  interest  on  the  price  of  the 
lands,  to  which  the  litigation  related. 

The  deceased  Malcolm  Groat  sold  to  William  Sinclair  of  Fieswick,  his  lands  of 
Warse,  and  others,  in  1741.  Groat  was  understood  to  be  in  the  right  of  the  lands  sold, 
but  he  had  not  made  up  a  title  to  any  part  of  them ;  and  it  was,  therefore,  provided, 
^*  that  the  said  William  Sinclair  and  his  foresaids  shall  noways  be  liable  to  make  pay- 
ment of  the  aforesaid  simi,  nor  any  part  thereof,  until  the  said  Malcolm  Groat  has  folly 
performed  the  several  parts  of  the  agreement  prestable  by  him."    The  principal  part  of 
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the  agreement  was  to  make  up  and  establish  in  his  person  a  title  to  the  lands,  and 
to  sabscribe  and  deliver  an  absolute  and  irredeemable  disposition  and  conveyance  of  the 
same  to  the  said  William  Sinclair  and  his  foresaids.     Sinclair  and  Groat  survived  this 
transaction  for  thirty  years.     On  the  death  of  Sinclair,  his  estate  devolved,  by  virtue  of 
a  strict  entail^  on  a  series  of  remote  relations;  and,  in  the  year  1780,  an  action  was 
brought  by  Dr.  John  Groat,  physician  in  Kirkwall,  against  John  Sinclair  of  Freswick, 
the  heir  in  possession.     He  described  himself  as  heir,  executor,  and  creditor  of  the 
seller  of  the  lands ;  and  the  action*  [716]  concluded  for  payment  **  to  the  said  pursuer  of 
the  foresaid  accumulate  sum  of  L.428  Scots,  and  the  legal  interest  thereof,  from  and 
since  the  foresaid  term  of  Whitsunday  1734,  and  in  time  coming,  till  payment;  as  also, 
of  the  said  other  accumulate  sum  of  L.36,   18s.  3d.  sterling,  and  the  legal  interest 
thereof,  from  and  since  the  said  10th  day  of  June  1746,  being  the  date  of  the  second 
decreet  of  adjudication  above  narrated,  and  in  time  coming  till  payment,  and  that  over 
and  above  the  composition  to  the  superiors,  and  expences  of  infeftment  on  the  said  two 
decreets;  as  also,  of  the  remainder  of  the  foresaid  sum  of  16,000  merks  Scots,  and 
the  legal  interest  thereof  from  and  since  Whitsunday  1741,  and  till  payment,  after 
deducting  the  foresaid  sums  contained  in  and  due  by  the  said  two  decreets  of  adju- 
dication.'' 

The  action  was  allowed  to  fall  asleep,  but,  in  the  following  year,  was  wakened,  and 
the  Lord  Ordinary  pronounced  a  judgment  on  a  discussion  preliminary  to  the  merits 
(22d  January  1782).    Both  parties  represented,  and  the  Lord  Ordinary  having  died, 
the  process  was  allowed  to  fall  asleep.     Both  pursuer  and  defender  died,  and  on  15th 
May  1787,  Dr.  Groat  executed  a  summons  of  wakening  and  transference  against  Robert 
Sinclair,  who  had  succeeded  to  the  estate  of  Freswick.    The  action  again  fell  asleep ;  and, 
in  the  end  of  1789,  a  new  wakening  was  brought  into  Court,  and  a  remit  was  obtained 
to  Lord  Justice-Clerk  Braxfield,  to  proceed  in  the  cause  (28th  February  1792).     Latterly, 
a  remit  was  made  to  an  accountant  to  make  up  a  state  of  accounts  between  the  parties 
(20th  June  1795);  and,  from  that  period  till  1811,  the  parties  were  engaged  in  discus- 
sing the  various  points  suggested  by  the  inquiries  of  the  accountant     The  pursuer 
having  completed  his  title  to  the  lands  conveyed  by  the  original  minute  of  sale,  the 
Lord  Ordinary,  in  the  whole  circumstances  of  the  case,  found  the  defender  liable  in 
expences  (26th  November  1816).     The  pursuer  lodged  a  minute  claiming  interest  on 
the  expences;  and  the  Lord  Ordinary,  while  he  found  the  defender  liable  to   the 
pursuer  in  L.505,  6s.  4d.  sterling,  under  deduction  of  the  expence  incurred  in  the 
diBcnssion  as  to  completing  the  titles,  leaving  a  balance  of  L.486,  188.  6d.  appointed  the 
defender  to  give  in  answers  to  the  minute  for  the  pursuer,  claiming  interest  on  the  said 
expences  (19th  June  1817).     The  minute  bore,  ''That,  charging  interest  on  the  sums  of 
the  account,  added  at  the  end  of  every  three  years,  the  amount^  at  the  date  of  the 
auditor's  report^  came  to  L.235,  128.  Id."    The  Lord  Ordinary  pronounced  this  judg- 
ment: ''Finds  that,  when  expences  are  awarded,  especially  in  such  a  case  as  the 
present^  they  are  intended  to  indemnify  the  successful  party  of  the  necessary  expences 
incurred  by  him  :  Finds  that,  when  a  litigation  has  continued  for  thirty  or  forty  years, 
and  where  the  party  found  entitled  to  expences  has  of  necessity  paid  his  agent  at 
different  periods  the  expences  incurred  by  him,  the  interest  upon  the  sums  actually  paid 
hecomes  a  necessary  and  an  essential  part  of  these  expences :  Finds  that,  in  this  case, 
where  the  one  party  has  received  an  advantage  of  nearly  L.6000  of  interest,  arising 
during  [717]  the  protracted  litigation,  he  cannot  well  resist  the  payment  of  interest  as  a 
part  of  the  expences  necessarily  incurred  by  his  opponent :  Therefore,  finds  Dr.  Groat 
entitled  to  interest  upon  his  account  of  expences  from  the  periods  at  which  the  dififerent 
sums  were  paid  to  his  agents ;  and  appoints  a  state  upon  these  principles  to  be  made 
ont  by  the  clerk  to  the  process,  and  decerns." 

The  Court  on  advising  petition  and  answers,  adhered  "in  respect  of  the  peculiar 
circumstances  of  this  case,  and  especially  the  extraordinary  endurance  of  the  litigation, 
and  the  great  advantage  accruing  to  the  petitioner  by  dead  interest  on  the  price  of  the 
lands." 

The  defender  petitioned  and  pleaded. — It  is  incompetent  to  grant  interest  on 
expences  of  process.  Such  a  claim  is  not  maintainable  on  any  principle  recognised  in 
law ;  and  a  general  rule  ought  not  to  be  varied  on  account  of  circumstances  of  hardship. 
The  benefit  which  a  person  derives  from  the  use  of  money  is  no  reason  why  he  should 
pa^  interest,  if  no  ipt§r^t  is  legally  due ;— Wemyss  against  Lady  F.  Traill  and  others, 
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23d  November  1810;  Houston,  Barns,  and  Company,  against  Bums  and  othsR, 
26th  February  1812 ; — FuUarton  against  Reid  and  others,  Sd  March  1819,  not  reported. 
It  is  not  the  intention  of  the  law  to  place  a  successful  litigant  in  the  same  situation 
as  if  he  had  never  been  in  Court  at  all.  Justice  is  too  valuable  to  be  given  for  nothing ; 
and  the  expences  for  which  a  litigant  is  not  indemnified,  are  just  a  tax  upon  the  pro- 
perty which  the  law-suit  has  secured.  The  fact  that  no  such  interest  has  been  in  the 
practice  of  being  given,  is  a  proof  that  such  a  claim  had  been  thought  incompetent 
But  if  expences  of  process  do  not  include  interest  upon  expences,  then  the  preaent 
claim  is  vltra  petita  of  the  summons,  and  tdtra  vires  of  the  Court  to  grant  Besides, 
interest  is  an  accessory,  and  expences  of  process  is  not  a  debt  till  found  due ;  Dickie 
against  Hall,  24th  February  1744,  KUkerran^  voce  Arredmeni,  But  a  debt  must  be  due 
before  interest  can  arise.  Interest  is  either  due  ex  lege,  ex  pacto^  vd  ex  mora  debitaris; 
but  under  none  of  these  classes  can  interest  on  law  expenses  fall.  There  is  no  law  nor 
statute  for  such  a  claim ;  and  the  spirit  and  genius  of  our  law  is  against  it.  Vide  decisions 
as  to  the  annual  rent  of  sums  falling  due  pendente  tutda.  Vide  also  Warner  against 
Cuninghame,  20th  May  1813,  and  Muirhead  against  the  Town  of  Haddington,  22d  June 
1760,  KUk.  Arrestment^  p.  30.  But,  even  if  it  were  competent  to  award  interest,  it 
should  not  be  given  in  this  case,  where  the  party  has  not  prosecuted  his  case  with  all 
diligence.  The  history  of  the  litigation  proves  that  delay  was  imputable  to  the  pursuer. 
If  there  was  any  delay  on  the  part  of  the  former  defenders,  that  was  not  the  blame  of 
the  present  defender.  Besides,  a  most  dangerous  precedent  will  be  afforded  for  future 
litigants,  if  the  pursuer's  claim  is  sustained ;  and  it  is  hard  that  this  penalty,  hitherto 
unknown  in  our  law  and  practice,  should  fall  upon  the  defender. 

[718]  The  pursuer  answered, — A  most  harassing  litigation  has  been  carried  on  by 
the  defender  and  his  authors  for  30  years ;  and  at  last  the  pursuer  has  got  the  price  of 
an  estate  of  which  the  defender's  predecessors  unjustly  maintained  possession  for  80 
years.  By  this  delay  of  payment,  they  have  got  above  L.5000  of  dead  interest;  and  it 
is  not  even  near  an  equivalent  to  give  the  pursuer  the  interest  upon  the  expences.  If, 
therefore,  it  is  competent  in  any  case  to  give  interest  upon  law  expences,  it  is  so  in  the 
present.  Expences  are  given  to  a  litigant  to  indemnify  him  as  a  matter  of  right  The 
maxims  of  the  petitioner  on  this  head  are  unsound ;  and  it  is  part  of  the  duty,  and 
therefore  in  the  power  of  the  Court,  to  afford  full  redress  to  the  successful  party. 
Blaik  against  Carnegie,  18th  June  1814. — Tait  against  Davie,  30th  June  1818,  not 
reported. 

There  are  no  expences,  necessary  and  unavoidable  in  any  part  of  the  proceedings, 
which  the  Court  will  not  give  compensation  for.  If  otherwise,  there  would  be  a 
radical  defect  in  our  law.  If  the  litigant  pays  the  agent,  then,  on  recovering  expences, 
he  is  not  indemnified  unless  he  obtains  interest  on  the  sums  advanced,  and  which, 
perhaps,  he  has  borrowed,  and  has  been  paying  interest  for.  If  the  agent  has  advanced 
the  money,  and  pays  himself  under  the  award  of  the  Court,  he  claims  against  his 
employer  for  the  interest  incurred ;  and,  unless  the  losing  party  paid  this  also,  injustice 
would  be  done  to  his  successful  antagonist.  The  litigant  must  stand  as  if  he  had 
obtained  justice  without  a  law  plea.  The  principle  that  interest  is  an  essential  and 
necessary  part  of  the  expences  themselves,  renders  the  defender's  reasoning,  that 
interest  only  accrues  upon  a  debt  due,  inapplicable.  The  case  of  Warner  is  an  authority 
in  favour  of  the  pursuer,  for  there  interest  was  given ;  and  the  question  of  giving 
interest  is  one  of  expediency,  as  much  as  the  question  of  giving  expences  at  all ;  and  if  the 
claim  is  just,  there  is  an  end  to  the  question  of  expediency.  As  to  the  other  cases 
quoted  by  the  defender,  it  is  enough  to  say,  in  general,  that,  unless  excluded  hy 
special  circumstances,  interest  follows  the  principal  as  a  matter  of  course.  No  danger 
can  arise  from  granting  interest  in  this  case,  particularly  as  the  Court  have  expressed 
their  interlocutor  very  guardedly. 

The  Court  adhered. 
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Na  226.  F.C.  N.S.  V.  730.     18  May  1819.     2nd  Div.— Lord  PitmiUy. 

William  Sommkrvillk,  Pursuer. — J.  H.  Mackenzie,  MoncrUff^  Coekbum,  et 

Clepharie. 

Janet  Sommerville  and  her  Son,  Defenders. — Clerk,  FtUlarton,  et  Keay. 

Ckttue — PreaumpHon. — Circumstances  in  which  a  clause  conveying  heritage,  and  not 
reserving  a  po'Wer  of  revocation,  contained  in  a  disposition  and  setdement  delivered  to 
the  grantee,  was  found  to  he  revocahle. 

Samuel  Sommerville  was  twice  married.  The  only  child  of  the  first  marriage  who 
survived  was  a  daughter  named  Janet.  She  was  married  in  1792  to  James  Davidson, 
writer  in  Edinburgh.  [731]  There  were  two  sons  of  the  second  marriage,  John  and 
William,  and  two  daughters. 

Janet  Sommerville  and  her  husband  appeared  to  have  maintained  a  great  ascendancy 
orer  the  affections  of  her  father ;  and  her  husband  became  his  con6dential  adviser  and 
agent  Her  husband  prepared  the  draft  of  a  deed  in  favour  of  his  wife,  himself,  and  his 
BOD,  which  was  executed  by  her  father  in  1805.  There  was  no  evidence  of  instructions 
from  her  father  for  preparing  the  deed :  no  other  man  of  business  than  her  husband  was 
otmcemed  in  the  execution  of  it ;  and  her  father  was  very  illiterate. 

The  deed  proceeded  upon  the  narrative  of  the  granter  ''  being  resolved  to  execute  a 
settlement  of  his  affairs."  It  conveyed,  under  the  reservation  of  his  own  liferent,  to 
JsDet  and  her  husband,  in  liferent,  and  to  their  son  and  a  certain  series  of  substitutes,  in 
fee,  in  which  John  and  William,  and  the  heirs  of  their  bodies,  were  introduced 
immediately  after  the  heirs  of  the  bodies  of  the  sons  of  Janet,  and  before  the  heirs  of 
the  bodies  of  her  daughters,  "  all  and  sundry  lands,  heritages,  houses,  tenements,  and 
other  heritable  subjects,  and  all  goods,  gear,  debts,  and  sums  of  money,  or  other  move- 
able subjects  whatever,  which  shall  pertain  and  belong  to,  or  be  due  or  addebted  to  me 
at  the  time  of  my  decease,  in  any  manner  of  way ;  and  in  particular,  without  prejudice 
to  the  aforesaid  generality,  the  following  lands,  acquired  by  me,  during  the  lifetime  of 
the  said  deceased  Jean  Logan,  my  first  wife,  viz.  all  and  whole  my  forty  shilling  land  of 
Ampherlaw,  with  the  houses,  biggings,  &c"  There  were  no  other  lands  named ;  and  he 
had  none  other.  The  deed  then,  under  the  reservation  of  his  liferent,  obliged  him  and 
his  heirs,  to  infeft  Janet  and  her  husband,  and  the  series  of  fiars,  in  the  "  said  lands.*' 
It  then  granted  procuratory  for  resigning  "  all  and  sundry  the  lands  and  others  herein 
before  disponed,"  &c.  in  the  hands  of  his  superiors  for  new  infeftment  to  Janet,  her 
husband,  and  the  series  of  fiars.  It  then  reserved  his  own  liferent,  and  burdened  the 
conveyance  with  the  payment  of  his  debts,  and  certain  annuities  and  legacies,  the  details 
of  which  are  not  material  in  the  present  question.  It  then  provided  that  the  heirs 
succeeding  to  him  in  his  "  said  lands  "  should  bear  the  name  and  arms  of  Sommerville  of 
Impherlaw.  It  then  made  certain  provisions  with  regard  to  the  endurance  and  rent  of 
tacks  to  be  granted  of  '*  the  said  lands.''  And  it  concluded  with  a  precept  of  sasine  of 
Ampherlaw  in  favour  of  Janet,  her  husband,  and  the  series  of  iiars,  under  the  reservation 
of  his  liferent,  and  of  the  burdens  and  provisions  previously  mentioned.  It  contained 
no  power  of  revocation. 

On  the  back  of  the  deed  there  was  a  docquet,  without  a  date,  in  the  following  terms, 
vritten  and  signed  by  the  granter:  "This  deed  has  been  engrossed  by  James 
Davidson,  at  my  special  desire  and  request,  and  is  now  delivered  by  me  to  my  daughter, 
as  witness  my  hand.     Samuel  Sommerville.'' 

[732]  The  deed  was  not  recorded,  nor  was  infeftment  taken  upon  it  till  after  the 
death  of  the  granter. 

In  1810,  Janet  Sommerville's  husband  died.  Soon  after  this,  Samuel  Sommerville's 
affections  began  to  flow  in  a  different  channel ;  and  he  wrote  letters  to  his  second  son 
William,  who  resided  in  Edinburgh,  where  he  was  a  writer,  expressing  his  intention  of 
altermg  the  destination  of  Ampherlaw  in  his  favour,  (his  eldest  son  being  bankrupt). 
Accordingly,  in  1811,  he  sent  for  William  and  dictated  to  him  instructions  for  framing 
a  new  settlement  of  his  property,  to  which  he  added,  in  his  own  hand  writing,  a  note 
addressed  to  Mr.  David  Wemyss,  W.S.,  which  he  signed,  stating  that  those  instructions 
contained  his  intentions,  and  that  all  prior  settlements  were  to  be  recalled.  Mr.  Wemyss 
accordingly  prepared  a  disposition  and  settlement^  conveying  Ampherlaw  to_Samuel 
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Sommeryille  in  liferent,  and  to  William  and  a  certain  series  of  substitutes,  in  which 
Janet's  son,  and  the  heirs  of  his  body  were  introduced  immediately  after  William  and 
the  heirs  of  his  body,  in  fee,  settling  his  other  effects  in  the  same  manner,  burdened  with 
certain  payments  to  other  persons,  revoking  all  former  dispositions  and  settlements, 
particularly  that  of  the  same  lands  and  others  in  favour  of  Janet  and  her  family,  and 
containing  a  power  to  revoke,  and  dispensing  with  the  delivery.  This  deed  was  duly 
executed  at  Ampherlaw,  on  1st  January  1812. 

On  29th  February  Samuel  Sommerville  wrote  a  letter  to  William^  stating  that  he 
would  soon  be  safe,  as  that  was  the  60th  day  since  he  had  signed  the  deed. 

In  August  1812,  a  charter  was  obtained  from  the  superior  in  favour  of  William  and 
the  substitutes,  upon  which  infeftment  was  taken  on  19  th  September  1812,  and 
recorded  on  the  23d  of  the  same  month. 

The  last  letter  which  Samuel  wrote  to  William  was  dated  6th  February  1813 ;  and 
in  it  he  spoke  of  William  as  being  his  representative  in  that  part  of  the  country,  and 
mentioned  the  declining  state  of  his  health.     He  died  on  17th  March  1813. 

Immediately  after  his  death,  Janet  recorded  the  deed  of  1805  in  her  favour,  and  took 
infeftment  upon  the  precept  contained  in  it. 

In  these  circumstances  Janet  brought  an  action  for  reducing  the  deed  of  1812,  in  so 
far  as  regarded  Ampherlaw,  on  the  ground  that  her  father  had  been  irrevocably  divested 
of  it  in  1806.  And  William  brought  a  reduction  of  the  deed  1805,  on  the  grounds  that 
it  was  revocable,  and  had  been  revoked,  and  that  it  had  been  obtained  by  undue  mean& 
Those  two  actions  were  conjoined. 

Pleaded  for  William  Sommerville. — 1.  It  is  evident  from  the  whole  structure  of  the 
deed  1805,  and  particularly  from  its  narrative,  that  it  was  intended  by  Samnel 
Sommerville  to  be  a  ''settlement  of  his  affairs."  It  was  a  conveyance  omnium 
bonorum,  and  a  deed  for  regulating  his  succession.  It  was,  therefore,  of  a  testamentary 
nature ;  and  with  regard  to  all  the  particulars  contained  in  it,  was  [733]  sua  natura 
revocable;  Dougall  against  Dougall,  25th  February  1789.  But  even  viewing  it  as  a 
completed  present  conveyance  of  Ampherlaw,  it  was  evidently  a  donatio  mortis  causOy 
and,  therefore,  revocable. — Erskine^  b.  iii.  tit.  3,  sect.  91. — Mitchell  against  Wright, 
21st  November  1759. — The  insertion  of  a  reservation  of  liferent  was  merely  supeiflaous, 
and  cannot  render  irrevocable  a  deed  otherwise  revocable. 

Delivery  does  not  take  away  the  power  of  revocation,  where,  as  in  the  case  of  a 
testamentary  deed,  or  a  donatio  mortis  causa^  the  deed  is  inherently  revocable.  And, 
viewing  this  as  a  testamentary  deed,  delivery  has  no  effect  where  the  deed  is  in  due 
time  complete  without  delivery.  It  was  found  in  the  case  of  Leckie  against  Leckie, 
22d  November  1776,  with  regard  to  moveables,  contained,  not  in  a  testament,  but  in  a 
disposition  which  was  intended  as  a  settlement  to  take  effect  at  death,  that  delivery,  or 
its  equivalents,  e,g,  registration,  do  not  destroy  the  inherent  revocability  of  a  deed. 
There  can  be  no  difference  in  the  case  of  heritage ;  and  the  reason  why  an  opposite 
result  took  place  with  regard  to  the  heritage  in  the  case  of  Leckie  was,  that  the  heritage 
was  distinctly  and  explicitly  conveyed  de  prcesentiy  and  not  as  belonging  at  death.  In 
the  case.  Elder  against  Dickson,  17  th  January  1815,  First  Division  (not  reported), 
quoted  by  the  opposite  party,  where  the  conveyance  was  found  not  to  be  revocable  with 
regard  to  the  heritage,  there  was  no  declaration  that  the  deed  was  meant  as  a  settlement ; 
it  had  the  ordinary  preamble  of  an  irrevocable  de  prcesenti  deed ;  the  heritage  was 
disponed  de  prcesenti;  the  conveyance  of  the  heritage  was  separate  from  the  general 
conveyance  of  moveables,  &c.  and  was  placed  before  it ;  and  it  was  proved  that  there 
had  been  express  instructions  to  make  an  irrevocable  deed.  Besides,  in  that  case,  upon 
a  reclaiming  petition,  the  Court  appointed  a  condescendence  upon  certain  allegations  of 
fraud ;  and  the  case  was  ultimately  compromised  upon  terms  favourable  to  the  party 
challenging  the  deed. 

2.  From  the  manner  in  which  the  conveyance  of  Ampherlaw  is  connected  with  the 
conveyance  of  the  grantor's  general  effects,  "  in  particular  without  prejudice  of  the  said 
generality,"  it  is  evident  that  those  lands  are  conveyed  as  a  part  of  that  generality,  and 
under  the  same  conditions ;  one  of  which  is,  that  they  shall  belong  to  him  at  death  It 
was,  therefore,  defeasible,  by  making  those  lands  not  to  belong  to  him  at  death,  by 
conveying  them  otherwise  in  the  meantime,  even  gratuitously.  And  he  did  so 
accordingly  by  the  conveyance  and  infeftment  in  1812,  by  which  William  Sommerville 
wsks  f ull^  invested,  though  subject  to  a  power  of  revocation,  wbich  never  was  e^certed* 
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3.  Although  there  is  no  direct  proof  of  fraud,  yet,  if  the  deed  1805  were,  according 
to  the  technical  construction  of  the  words,  an  irrevocable  conveyance  of  Ampherlaw, 
there  are  circumstances  in  the  case  which  would  throw  great  suspicion  over  it  It  is  very 
unusual  for  any  person  to  convey  his  ctequisiia  et  acquirenda  irre-  [734]  -vocably.  This 
deed  was  framed  and  executed  solely  by  Janet  Sommerville's  husbemd,  without  the  inter- 
vention of  any  disinterested  third  party,  while  at  the  same  time  Samuel  Sommerville 
was  a  very  illiterate  man,  and  little  versant  in  business  or  the  construction  of  deeds. 
Thers  is  no  expression  in  this  deed  which  could  clearly  convey  to  the  granter  any 
intimation  that  the  operation  of  it  was  to  be  so  extensive  as  is  now  contended  for,  or 
which  could  prevent  his  being  induced  to  believe  it  to  be  of  a  more  limited  operation. 
It  is  apparent,  from  the  whole  train  of  Samuel  Sommerville's  conduct,  independently  of 
the  de^  1812,  particularly  from  his  letters  to  William  Sommerville,  that  he  did  not 
understand  that  he  had  executed  an  irrevocable  deed.  And  Janet  Sommerville  did  not 
venture  to  take  infeftment  while  Samuel  Sommerville  lived. 

Pleaded  for  Janet  Sommerville  and  her  Son — 1.  The  deed  1805  was  irrevocable.  A 
testament  of  moveables,  although  delivered,  is  revocable,  because  a  testament  bears  to 
be  the  expression  of  the  last  will  of  the  testator,  to  take  effect  at  his  death,  and  is 
valid  only  as  such.  But  a  conveyance  of  heritage  must  be  in  the  form  of  an  absolute 
disposition,  inter  vivos.  Such  a  conveyance  may  indeed  be  made  dependent  on  the 
grancer's  will  to  the  moment  of  his  death,  either  by  inserting  a  power  to  revoke,  or  by 
withholding  delivery.  But  in  this  case  the  disposition  contains  no  power  of  revocation ; 
and  its  delivery  is  formally  attested  by  a  docquet. 

The  narrative  of  the  deed  being  a  settlement,  merely  shows  that  the  granter  meant 
to  settle  this  part  of  his  effects  by  bestowing  the  fee  of  it  irrevocably ;  and  the  reserva- 
tion of  his  liferent  is  a  farther  proof  of  his  intention. 

The  case  of  Leckie,  suprOf  is  quite  in  point.  The  deed  in  that  case  was  as  much 
testamentary  as  the  deed  in  this  case;  and  it  was  held  to  become  irrevocable  by 
registration,  which  is  equivalent  to  delivery. 

It  cannot  be  considered  as  a  donatio  mortis  causa;  for  such  a  conveyance  proceeds 
on  the  narrative  of  its  being  in  "  consideration  "  or  contemplation  of  death,  and  is  not 
to  be  presumed. 

2.  By  the  structure  of  the  deed,  Ampherlaw  is  conveyed  independently  and 
indefeasibly  inter  vivos.  The  expression  'Mn  particular  without  prejudice  of  the 
generality,"  which  introduces  the  clause  relative  to  it,  does  not  point  out  that  it  is  part  of 
the  generality  so  as  to  be  subject  to  the  condition  of  belonging  to  the  granter  at  death, 
hat  merely  that  the  particular  conveyance  of  that  individual  subject  inter  vivosy  should 
not  affect  the  previous  general  conveyance  of  all  the  effects  which  should  belong  to  him 
at  death.  Besides,  Samuel  Sommerville  was  not  divested  of  Ampherlaw  at  death,  as 
the  conveyance  to  William  was  revocable. 

3.  There  could  be  no  occasion  to  use  fraud,  as  it  is  admitted  that,  at  the  date  of  the 
deed  1805,  Janet  Sommerville  and  her  family  were  the  favourites  of  her  father.  His 
subsequent  letters  merely  show  that  he  had  been  induced  to  change  his  mind.  Janet 
Sommerville  delayed  to  take  infeftment  while  her  father  lived,  be- [735] -cause  his 
reserved  liferent  excluded  her  from  possession,  and  she  had  full  confidence  in  his 
intentions. 

The  Lord  Ordinary  pronounced  an  interlocutor  in  favour  of  William  in  the 
foUowing  terms:  '*In  respect  the  general  disposition  executed  by  the  late  Mr. 
Sommerville  in  November  1805  proceeds  on  the  narrative  of  the  granter  having 
leaolved  to  execute  a  settlement  of  his  affairs;  and  after  conveying  in  general  all 
heritable  and  moveable  property  which  should  belong  to  him  at  the  time  of  his  death, 
dispones,  in  particular,  without  prejudice  to  the  foresaid  generality,  the  lands  of 
Ampherlaw,  finds,  that  the  conveyance  of  these  lands  was  thus  expressly  qualified,  and 
in  the  same  manner  as  the  general  conveyance  of  the  disponer's  property,  heritable  and 
moveable,  was  qualified,  with  the  condition,  that  the  lands  and  other  property  disponed 
was  only  such  as  should  belong  to  the  disponer  at  the  time  of  his  death ;  and  that  it, 
therefore,  remained  in  his  power  equally,  as  it  did  with  regard  to  the  rest  of  his 
property,  heritable  and  moveable,  to  dispose  of  the  lands  of  Ampherlaw  onerously,  or 
giatuitously,  during  his  lifetime.  Finds,  that  the  delivery  of  the  deed  did  not  alter  the 
nature  of  it  in  the  particulars  above  referred  to,  or  deprive  the  disponer  of  the  power  of 
disponing  the  lands  in  question,  any  more  than  it  deprived  him  of  the  powers  of 
F.C.  VOL.  n.  It) 


242  SOMMBRVILLE   V,    SOMMERVILLE,   fta  F.C.  1819,  VJL  7. 

conveying  any  other  part  of  the  property  mentioned  in  the  disposition  1805.  Finds, 
that  neither  can  the  reservation  of  the  grantor's  liferent  of  the  lands  of  Ampherlaw, 
contained  in  the  disposition,  thongh  such  reservation  was,  in  consequence  of  the 
previous  clause,  unnecessary  and  superfluous,  alter  the  nature  of  the  deed,  or  render  the 
import  and  effect  of  it  the  same  as  if  the  previous  clause,  qualifying  the  conveyance  of 
the  lands,  with  the  declaration,  that  they  were  only  disponed  in  the  event  of  their  still 
helonging  to  the  disponer  at  his  death,  had  heen  omitted,  and  as  if  the  lands  had  been 
simply  disponed  under  reservation  of  the  grantor's  liferent.  Finds,  that  the  disposition 
of  1805,  thus  importing  power  to  the  late  Mr.  SommerviUe  to  dispone  the  lands  in 
question,  or  any  part  of  his  property,  heritable  or  moveable,  during  his  lifetime,  he 
effectually  exercised  those  powers  as  to  the  lands  of  Ampherlaw,  by  the  disposition  of 
1812,  on  which  infeftment  followed  in  his  lifetime.  On  these  grounds,  in  the 
reduction  at  the  instance  of  William  Sommerville  against  Mrs.  Janet  SommerviUe,  and 
her  son,  repels  the  defences,  and  decerns  in  terms  of  the  libel ;  and,  in  the  reduction  at 
their  instance  against  him,  alters  the  interlocutor  represented  against;  sustains  the 
defences  pleaded  for  William  Sommerville ;  and  decerns." 

On  advising  a  reclaiming  petition,  with  answers.  Lords  Justice-Clerk,  Glenlee,  and 
Craigie,  considered  that  the  conveyance  of  Ampherlaw  was  revocable,  it  appearing, 
ex  facie  of  the  deed,  that  it  was  intended  to  be  a  settlement  of  affairs  at  death,  and  that 
the  conveyance  of  Ampherlaw  was  part  of  that  general '  arrangement.  [736]  Lord 
Craigie  had  also  an  impression  against  the  deed,  from  the  manner  and  circumstances  in 
which  it  had  been  prepared  and  executed.  Lords  Robertson  and  Bannatyne  also  voted 
for  adhering,  but  did  not  state  the  grounds  of  their  opinion.  All  of  their  Lordships 
expressed  doubt  and  hesitation.  They  refrained  from  adopting  the  rationea  of  the  Lord 
Oidinary. 

The  Court  pronounced  the  following  interlocutor :  "  Adhere  to  the  interlocutor  of 
the  Lord  Ordinary  complained  of,  in  so  far  as,  in  the  reduction  at  the  instance  of 
William  Sommerville  against  the  petitioner,  Mrs.  Janet  Sommerville  and  her  son,  it- 
repels  the  defences,  and  decerns  in  terms  of  the  libel ;  and,  in  the  reduction  at  their 
instance  against  him,  it  sustains  the  defences  pleaded  for  William  Sommerville,  and 
decerns.     Find  no  expences  due  to  either  party ;  and  decern." 

Upon  advising  a  second  reclaiming  petition,  with  answers,  the  Court  appointed  a 
hearing  in  presence;  the  heads  of  which  have  been  incorporated  in  the  preceding 
argument.  After  which.  Lords  Justice-Clerk,  Glenlee,  and  Craigie,  were  still  for 
adhering  (though  not  without  hesitation),  upon  the  ground  that  the  deed  was,  from  its 
whole  construction,  a  mortis  causa  settlement,  comprehending  the  lands  of  Ampherlaw 
as  part  of  that  arrangement;  in  which  circumstance,  their  Lordships  considered  this 
case  to  differ  from  that  of  Leckie,  where  there  was  a  special  independent  conveyance  of 
the  heritage.  Lord  Craigie  was  also  still  moved  by  an  impression  against  the  deed, 
from  the  manner  and  circumstances  in  which  it  had  been  prepared  and  executed.  Lord 
Robertson  was  also  for  adhering,  but  without  expressing  special  reasons.  Lord 
Bannatyne  was  of  opinion,  that  the  conveyance  of  Ampherlaw  was  an  independent 
conveyance  inter  vivos  (as  in  the  case  of  Leckie)  rendered  irrevocable  by  delivery. 

The  Court  adhered  to  their  former  interlocutor. 

[Cf.  Femie  v.  Colquhoun's  Trustees,  17  D.  241;  Smitton  v.  Tod,  2  D.  231; 
Spalding  v.  Spalding's  Trustees,  2  R.  242,  249  ;  Mitchell  v.  Mitchell's  Trustees,  4  R 
814 ;  Mackie  v.  Qloag's  Trustees,  10  R.  759  ;  HalVs  Trustees  v.  Macdonald  19  R  574. J 


No.  228.       F.C.  N.S.  V.  740.     25  May  1819.     2nd  Div.— Lord  Pitmilly. 

Alexander  Duke  of  Hamilton,  Pursuer. — Fullerton. 
Anne  Douglas  Hamilton,  Defender. — Forsyth. 

Proof, — An  agent  for  a  party  found  obliged  to  produce  correspondence  between  himself 
and  the  country  agent  and  factor,  relative  to  possession  of  an  estate  claimed  by  the 
Other  party^  for  whom  the  country  ag;ent  bad  also  been  factor,  although  said  to  bQ 
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confidential^  and  for  the  purpoee  of  giving  information  for  reducing  the  title  of  the 
o&er  party. 

An  action  of  reduction  was  brought  by  Archibald,  and  afterwards  insisted  in  by 
Alexander  Duke  of  Hamilton,  against  Anne  Douglas  Hamilton,  for  setting  aside  a  fee- 
simple  title,  made  up  by  the  deceased  Douglas  Duke  of  Hamilton  to  the  lands  of  CkNits, 
contrary  to  an  entul  by  Anne  Duchess  of  Hamilton,  and  for  setting  aside  a  trust- 
disposition  by  Duke  Douglas  of  his  whole  property,  and  a  conveyance  by  the  trustees  to 
the  defender. 

The  subsistence  of  the  entail  depended  in  part  on  the  question  to  what  title  the 
possession  of  Duke  Douglas  was  legally  imputable.  Under  a  diligence  granted  for  the 
purpose  of  obtaining  all  papers  relative  to  an  excambion  of  part  of  the  lands  in  1793, 
made  in  terms  of  the  Act  of  Parliament  relative  to  entailed  estates,  the  defender  called 
on  Alexander  Young,  W.S.,  the  pursuer's  agents  to  produce  two  letters  addressed  to  him 
in  1810  and  1812  from  John  Boyes,  who  had  been  factor  for  Duke  Douglas,  and  was 
ako  factor  for  the  original  pursuer  as  to  the  entailed  estate,  and  for  the  trustees  of 
Duke  Douglas  as  to  the  unentailed  lands.  These  letters  were  said  by  the  defender  to 
explain  the  grounds  on  which  the  factor  had  supposed,  at  the  time  of  the  excambion, 
that  the  lands  were  entailed. 

Mr.  Young  objected  to  the  production,  on  the  ground  that  the  letters  were 
addressed  to  him  as  confidential  agent  of  the  pursuer  by  his  country  agent  and  factor. 
The  commissioner,  "in  conformity  to  the  judgment  of  the  Court  in  the  case  of  the 
Executors  of  Lady  Bath  against  Sir  J.  Johnstone,  12th  November  1811,  sustains  the 
objection  to  the  production  of  the  letters  called  for."  [741]  Lord  Pitmilly,  Ordinary, 
found  the  deliverance  of  the  commissioner  well  founded. 

The  defender  petitioned  and  pleaded, — The  letters  called  for  were  not  addressed  to 
Mr.  Yoang  by  the  Duke  of  Hamilton,  or  any  subordinate  agent,  as  instructions  or 
information  in  this  process,  being  dated  in  1810  and  1812,  and  the  action  not  having 
been  raised  till  1816. — Bower  against  Eussel,  26th  May  1810. 

The  case  of  Lady  Bath's  Executors  against  Johnstone  was  a  totally  dififerent  case,  as 
ft  sweeping  demand  was  there  made  of  a  correspondence  between  a  party  and  his  agents 
wheieas  heve,  particular  letters  are  specially  condescended  on,  attended  with  these 
specialties:  1.  They  are  not  from  the  party  personally  to  his  agent.  2.  Tbey  have 
already  been  in  pttblica  cuetodiOy  having  been  exhibited  before  .a  commissioner  of  this 
Court  in  another  process.  3.  Mr.  Boyes,  the  writer  of  them,  was  not  exclusively  the 
iactor  of  the  pursuer,  and  did  not  write  them  as  his  factor  exclusively,  being  also 
Uw  factor  for  Duke  Douglas's  trustees,  and  being  relied  on  to  distinguish  their  several 
properties ;  and  any  explanation  he  gave  as  to  that  matter  was  the  common  property  of 
both. 

The  pursuer  answered. — The  case  of  Bower  does  not  apply,  as  the  question  there  was 
as  to  the  understanding  of  one  of  the  parties  as  to  the  true  nature  of  a  bargain  long 
before  any  action  was  thought  of ;  and  the  production  was  allowed  expressly  on  the 
ground  that  the  letters  were  not  communications  in  causa.  The  rule  of  law  protecting 
from  disclosure  confidential  communications  between  agents,  or  parties  and  their  agents, 
was  completely  settled ;  Lady  Bath's  Executors  against  Johnstone,  12th  November 
1811.  The  letters  called  for  are  no  part  of  the  correspondence  between  Duke  Douglas 
and  his  agents  at  the  time  of  the  excambion,  which  could  be  held  evidence  of  his  views. 
They  were  written  long  after  his  death,  and  contained  the  information  on  which  the 
poisuer's  agent  raised  ^e  present  action ;  and  are,  therefore,  in  every  sense  letters  in 
ecaua. 

1.  There  is  no  distinction  between  letters  from  a  party  to  his  agent,  and  those 
passing  between  one  agent  and  another,  both  acting  for  the  same  party.  2.  Letters  may 
be  produced  in  one  process,  and  yet  their  production  competently  resisted  in  another. 
3.  Supposing  Mr.  Boyes  factor  for  both  parties,  he  was  not  their  joint  factor ;  he  was 
employed  by  each,  as  individuals  totally  distinct ;  and  it  is  undoubtedly  the  fact  that  he 
acted  as  factor,  and  accounted  for  the  rents  of  the  lands  of  Coats  to  the  pursuer  and  his 
&tber,  and  wrote  the  letters  in  question,  clearly  in  that  capacity.  Although  it  may 
depend  on  the  decision  in  the  present  action  how  far  his  possession  and  factory  for  the 
pursuer  was  legal,  or  ought  to  have  extended  to  these  lands,  still  this  could  never  alter 
&e  {act  of  the  possession,  or  constitute,  in  any  sense  of  the  term,  as  the  defender's 
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factor,  the  person  who  kept  poflsession  of  the  lands  for  the  pursuer,  and  accounted  for 
the  rents  to  him  [742]  alongst  with  the  rents  of  the  rest  of  the  entailed  est^tte,  or  entitle 
her  to  production  of  confidential  letters  written  by  him  in  that  situation  to  the  pursuer's 
agent 

The  Court,  upon  the  ground  that  Mr.  Boyes  had  acted  as  factor  for  both  parties,  and 
that  it  depended  on  the  issue  of  the  question  for  whom  he  had  acted  as  factor  on  these 
particular  lands,  "  alter  the  interlocutors  complained  of ;  remit  to  the  Lord  Ordinary  to 
instruct  the  commissioner  to  receive  the  exhibits  called  for."  Upon  advising  a  reclaim- 
ing petition,  the  Court  adhered. 


No.  230.        F.C.  N.S.  V.  746.     28  May  1819.     1st  Div.— Lord  AUoway. 

Geokgb  Geddes,  Pursuer. — Skene. 

James  Millbr,  Defender. — Hunter. 

Prescription — Stat.  1617,  e.  12. — A  general  reference  to  a  right  of  reversion,  which  is 
not  specially  engrossed  in  the  sasines  for  40  years,  is  not  sufficient  to  elide  the 
negative  prescription. 

An  heritable  subject,  known  by  the  name  of  '*  Manson's  Quoy,"  was  possessed  in 
property  by  Patrick  Manson,  early  in  the  18th  century.  This  quoy  he  granted  in  wad- 
set to  Thomas  Loutit,  who  (5th  and  6th  June  1703)  disponed  it  to  Mr.  Robert  Honeyman ; 
and,  as  wadsetter  thereof  (26th  June  1703),  gave  an  infeftment  in  favour  of  Mr.  Robert 
Honeyman  and  Cecilia  Grahame,  his  wife,  in  liferent,  and  the  heirs  procreated  between 
them  in  fee,  "  of  all  and  haill  the  said  Thomas  Loutit,  his  house  and  quoy  of  land,  with 
the  haill  rights  and  pertinents  thereto  pertaining,  lying  at  shear  syde  of  Stromnesfl^ 
mainland,  and  stewarty  of  Orkney ;  which  house  and  quoy  was  wadset  to  him,  his  hein, 
&c.  by  the  deceased  Patrick  Manson,  sometime  smith  in  Stromness,  conform  as  the 
samen  was  then  possessed  by  David  Warden,  sometime  [746]  sailler  there :  saulfand 
and  reserveand  what  is  possest  by  Nicol  Louttit,  seaman  there  ;  for  payment  making  to 
the  said  Thomas  and  his  foresaids  of  the  soume  of  L.120  Scots  money,"  &c.  And  it 
farther  bears,  that  the  conveyance,  dated  5th  and  6th  June  1703,  wae  not  absolute, 
"  but  redeemable  always  from  the  said  Mr.  Honeyman,  his  said  spouse,  and  the  beiis 
after  specified,  by  the  representatives  of  the  said  Umquhile  Patrick  Manson,  conform  to 
the  reversion  contained  in  the  contract  of  wadsett  past  betwixt  him  and  the  said  Thomas 
Louttit  thereanent" 

In  1733,  Mr.  Honeyman  conveyed  the  same  subject  to  his  eldest  son,  under  the 
burden  of  his  own  liferent^  and  a  provision  to  his  widow,  in  these  terms :  "  All  and 
haile  his  house  and  quoy  of  land,  lying  on  the  shoreside  of  Stromness,  disponed  to  him 
by  Thomas  Louttit^  wright  there,  conform  to  his  disposition,  of  date  the  5th  and  6th 
days  of  June  1703,  and  instrument  of  sasine  thereon,  under  the  subscription  of  CharlsB 
Stuart,  notar  public,  dated  26th  June  1703,  and  registrate  in  the  register  of  sasines  for 
Orkney,  the  26th  day  of  July  next  thereafter."  The  deed  goes  on  to  convey  a  variety 
of  other  subjects ;  and,  in  the  obligation  to  infeft,  the  granter  binds  himself  to  infeft 
his  son  ame  vd  de  me,  but  with,  and  under  the  burden  of  the  particular  *'  clauses  of 
reversion  contained  in  any  of  the  writs  above  deduced,  of  the  lands  above  written,  that 
are  not  irredeemably  disponed  to  me."  In  the  close  of  the  deed,  the  granter  further 
*<  saves  and  reserves  power  to  such  of  the  debtors,  in  the  wadsett  rights  above  deduced, 
to  redeem  the  lands  thereby  disponed,  conform  to  the  clauses  of  reversion  therein  con- 
tained." In  the  clause  of  warrandice,  the  granter  warrants  the  conveyance  from  all 
facts  and  deeds  done,  or  to  be  done  by  him  in  prejudice  in  any  sort,  with,  and  under  the 
burden  of  the  reversions,  powers,  and  faculty  after  written. 

In  the  assignation  to  the  title-deeds,  the  granter  assigns  his  son  to  all  charters,  dis- 
positions, and  all  other  writs,  evidents,  and  securities,  made,  granted,  &c.  and  parti- 
cularly in  and  to  the  haill  dispositions,  heritable  bonds,  and  instruments  of  sasine ;  and 
haill  clauses,  tenor,  and  contents  thereof,  wadsett  sums,  annualrent,  and  expences 
*  thereby  due,"  &c.  In  the  assignation  to  the  rents,  there  is  a  power  to  the  grantee  to 
recover  "  the  annualrents  of  the  wadset  sums  above  meutioned,  that  shall  happen  to  be 
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MBting  and  due  to  me  at  the  time  of  my  decease,  resenring  as  aforesaid ;  and  if  need  be, 
to  call,  follow,  puisne,  and  charge  therefor,  decrees  and  sentences  therefor  to  recover, 
and  the  same  to  all  due  and  lawful  execution,  cause  to  be  put,  receipts  and  discharges 
upon  payment  to  grant,  compound,  transact,  and  agree  thereanent,  and  every  other  thing 
to  do  which  shall  be  as  sufficient  as  I  had  done  myself." 

In  the  precept  of  sasine,  authority  is  granted  for  infef ting  the  disponee,  **  saving  and 
reserving,  however,  to  such  of  the  debtors  in  the  wadset  rights  above  deduced,  to 
ledeem  the  lands  thereby  disponed,  conform  to  the  clauses  of  reversion  therein 
mentioned." 

[747]  By  the  instrument  of  sasine  which  followed  in  1739,  WiUiam  Honeyman  was 
infeft  in  all  and  haill  the  said  house  and  quoy  of  land  in  Stromness,  sometime  belonging 
to  the  said  Thomas  Loutit,  and  in  a  variety  of  other  properties;  but  the  precept 
ingroesed  contains  the  reservation  of  *'  power  to  such  of  the  debtors  in  the  wadset  above 
deduced,  to  redeem  the  lands  thereby  disponed,  conform  to  the  clause  of  reversion  there 
mentioned."  And  the  bailie,  accordingly,  gives  sasine  "  with  and  under  the  reservations 
"  and  powers  particularly  mentioned  in  the  said  precept." 

William  Honeyman  was  succeeded  by  his  son  Patrick,  who  never  made  up  titles  to 
these  subjects.  In  1778,  he  exposed  to  sale  by  public  roup  his  right  to  Manson's  Quoy, 
and  some  other  property ;  and  it  was  purchased  by  Peter  Wilson,  who  possessed  it  till 
1780,  and  then  transferred  his  right  to  William  Miller,  father  of  James  Miller,  who 
obtained  a  direct  conveyance  to  the  property  from  Patrick  Honeyman.  This  conveyance 
narrates,  that  the  grantor  of  it  had  exposed  certain  subjects  about  Stromness  to  public 
roup;  and  in  the  articles  of  roup  it  was  irUei'  alia  stipulated,  "That  the  purchasers  of 
such  of  the  subjects  therein  mentioned  as  are  possessed  by  me  by  wadset  rights,  should 
have  right  to  Uiese  wadset  rights  in  the  same  manner  as  I  had  them  myself."  **  And 
also  that  the  dispositions  in  favour  of  the  respective  purchasers,  should  contain 
wamndice  from  the  exposer  at  all  hands,  and  against  all  mortals,  as  to  such  subjects  as 
are  his  absolute  property,  and  to  the  extent  of  the  sum  offered  by  the  purchasers  as  to 
the  subjects  possessed  by  the  exposer  of  the  wadset  rights." 

In  the  meantime,  the  right  of  the  reversion  had  come  by  singular  titles,  from  the 
heir  of  Patrick  Manson,  the  original  reverser,  into  the  person  of  George  Geddes ;  who 
raised  an  action  of  reduction  and  exhibition  of  titles  against  James  Miller,  for  the 
purpose  of  enforcing  his  right  of  redemption  ;  and  maintained,  that  prescription  coiild 
not  nm  against  a  reversion  which  was  distinctly  narrated  in  the  defender's  own  titles, 
and  that  the  reference  was  explicit  and  sufficiently  incorporated.  He  referred  to 
Enkinef  b.  iii.  sect.  7,  9,  and  10. — to  Drum  against  Goltness,  ffarc  No.  771,  p.  219, 
and  contended,  that  the  import  of  Munro,  19th  May  1812,  was  inaccurately  stated  in 
the  report  of  the  case. 

The  defender  contended^ — ^That  the  conveyance  in  1733,  and  the  sasine  in  1739, 
founded  a  sufficient  title  to  exclude ;  and  that  the  reference  to  the  right  of  reversion, 
claimed  by  the  pursuer,  was  not  sufficiently  clear  nor  explicit ;  nor  was  it  incorporated 
tR  gremio  of  the  sasine,  as  required  by  statute  1617.  He  referred  to  Scott  against 
Stewart,  1st  July  m^.—Erskine,  2,  3,  38;  3,  7,  L— Mackenzie,  2,  S.—Stair,  2,  10,  3. 
—Enktne,  2,  8,  2. — Diet,  voce  Bight  of  Eedemption  and  Wadset. — Paul  against  Beid, 
8th  February  1814, — and  particularly  to  Munro  against  Munro,  19th  May  1812. 

The  Lord  Ordinary  found  (7th  May  1817) : — "That  this  is  a  process  of  reduction 
and  declarator  of  redemption,  calling  for  [748]  production,  by  the  defender,  of  all  the 
dispositions,  charters,  assignations,  wadsets,  and  other  writings  granted  to  him,  his 
predecessors  and  authors,  by  which  they  pretend  to  have  any  right  or  interest  to  the 
subjects  called  Manson's  quoy,  sometime  possessed  by  Ann  Irvine,  and  the  property  or 
shore  below  the  said  quoy,  in  which  it  is  said  the  pursuer  stands  infeft :  Finds,  That 
the  defender  has  produced  an  heritable  and  irredeemable  title  to  the  lands,  being  a  dis- 
position by  Mr.  Honeyman  of  Grsemsay  in  1780,  and  upon  which  infef tment  afterwards 
ifoUowed  in  the  person  of  the  defender  in  1815  ;  and  by  disposition  in  1733,  by  Eobert 
Honeyman  of  Greemsay  to  his  son,  William  Honeyman,  which,  inter  alia,  conveys  the 
subject  in  question,  and  upon  which  William  Honeyman  was  infeft  in  1739;  and 
although  it  does  not  appear  that  Patrick  Honeyman,  the  son  of  the  said  William 
Honeyman,  when  he  conveyed  these  subjects  to  the  defender  in  1780,  had  made  up  any 
feudal  title  to  them,  yet,  as  he  had  been  much  more  than  three  years  in  possession,  and 
the  defender  can  compel  Sir  William  Honeymaui  the  representative  of  his  grandfather! 
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to  complete  his  titles,  and  to  convey  de  novo  ;  and  it  is  said  Sir  William  is  in  eurm  of 
doing  so;  and  although  in  the  disposition  in  1733,  followed  by  infeftment  in  1739, 
there  is  a  general  clause  by  the  granter,  binding  himself  to  infeft  his  son  amevddeme, 
but  *  with  and  under  the  particular  clause  of  reversion  contained  in  any  of  the  writs 
*  above  deduced,'  yet  this  cannot  by  implication  be  applied  to  the  conveyance  of  the 
subject  in  question,  which  appears  to  be  an  irredeemable  disposition ;  but  this  claoae 
can  only  apply  to  those  wadset  rights  which  are  nomincUimf  and  expressly  mentioned  in 
the  disposition,  especially  after  the  very  recent  decision  of  Sir  Hugh  Monro  v.  Monro, 
May  19th  1812,  and  where  such  a  long  period  of  possession  has  followed  upon  theae 
titles:  Therefore,  Finds  the  title  produced,  which  goes  back  to  1733,  sufficient  to 
exclude  the  present  action,  and  decerns." 

The  defender  afterwards  got  a  conveyance  from  Sir  William  Honeyman,  and  there- 
after the  Lord  Ordinary  (24th  November  1818)  adhered  to  the  above  judgment,  by  the 
following  interlocutor : — "  The  Lord  Ordinary  having  considered  the  representation,  and 
additional  representation  for  George  Greddes,  and  these  answers  thereto,  together  with 
the  whole  process :  For  the  reasons  formerly  assigned,  and  also  in  respect  that  a  complete 
prescriptive  title  has  been  produced,  by  an  irredeemable  disposition  of  the  subjects  in 
question,  by  Robert  Honeyman  of  Graemsay  in  1733,  to  his  son  William  Honeyman, 
upon  which  he  was  infeft  in  1739,  and  the  possession  of  William  Honeyman  was 
continued  by  his  son  Patrick  Honeyman,  who  possessed  these  subjects  as  his  apparent 
heir,  and  Sir  William  Honeyman  has  also  completed  his  titles  to  the  subjects  in  question, 
by  his  service  to  his  grandfather,  Patrick  Honeyman,  and  infeftment  thereon,  by  which  a 
title,  far  beyond  the  years  of  prescription,  by  disposition  and  sasine,  has  been  established 
in  the  person  of  the  defender's  authors ;  and  he  holds  an  absolute  [749]  and  irredeem- 
able right  from  Patrick  Honeyman  of  Grsemsay,  whose  conveyance  was  rendered 
effectual  against  his  successors  by  his  having  been  more  than  three  years  in  possession, 
although  he  was  never  infeft,  and  the  defender  has  accordingly  received  a  disposition 
from  the  present  Sir  William  Honeyman,  as  the  heir  of  his  grandfather,  upon  which  he 
was  also  infeft,  refuses  the  representation,  and  adheres." 

The  case  was  reviewed  by  the  Court  on  petition  and  answers. 

Per  curiam^  the  clause  of  the  Act  1617,  requiring  that  the  reversions  shall  he 
"  incorporated  in  the  body  of  the  infef tments,  or  registered  in  the  books  of  the  Clerk 
Register,"  has  not  been  fulfilled.  It  is  not  necessary  that  the  right  of  reversion  he 
verbatim  inserted.  It  is  enough  that  there  be  such  a  clear  and  explicit  expression  of 
the  nature  of  the  right  as  is  capable  of  putting  people  on  their  guard.  But  this  is  not 
the  case  here. — The  Court  adhered. 


No.  231.         F.C.  N.S.  V.  749.     5  June  1819.     2nd  Div.— Lord  Reston. 

Christian  Pirnie,  Pursuer. — Clerk,  More. 

Alexander  M'Ritchie,  Defender. — 0.  J.  Bell,  Brown, 

Property — Servitude, — Found  that  the  proprietor  of  a  story  of  a  tenement  is  not  entitled, 
without  the  consent  of  the  proprietors  of  the  higher  stories,  to  make  very  material 
alterations  on  the  walls,  such  as  may  naturally  excite  apprehension  of  danger  or  injury, 
though  reported  by  tradesmen  to  be  safe. 

Alexander  M'Ritchie  was  proprietor  of  the  first  and  sunk  stories  of  a  house  in 
Hanover  Street,  Edinburgh,  the  second  story  of  which  belonged  to  Christian  Pirnie, 
and  the  third  story  and  garrets  to  a  third  party.  Each  of  the  stories  belonging  to 
MacRitchie  contained  a  door  in  the  middle,  and  two  windows  on  each  [750]  side ;  while 
each  of  the  stories  belongiDg  to  Christian  Pirnie  and  the  third  party  (to  which  the  entry 
was  by  a  common  stair),  contained  five  windows  in  front,  which  stood  perpendicularly 
over  the  five  openings  in  each  of  M  Ritchie's  stories. 

M'Ritchie  proposed  to  convert  the  north  half  of  the  first  or  street  story  into  shopS} 
by  opening  a  door  between  the  two  windows,  and  widening  those  windows  \  by  which 
little  of  the  original  wall  would  be  left,  it  being  proposed  to  build  up  an  additional  wall, 
with  pillars,  &c.  and  by  which  there  would  be  an  opening  for  the  door  under  the  solid 
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pillar  of  maBonry.  And  he  propoeed  to  convert  the  sunk  story  into  shops ;  the  north, 
half  of  it  hy  operations  similar  to  those  on  the  first  story,  with  the  exception  that  he 
did  not  propose  to  extend  the  windows  so  much ;  and  the  south  half  of  it  hy  opening  a 
door  hetween  the  two  windows. 

He  applied  to  the  dean  of  guild  for  authority  to  make  those  alterations,  in  which  he 
was  opposed  by  Mrs.  Pimie.  The  dean  of  guild  remitted  to  the  trades  members  of 
court  and  two  builders,  who  reported,  "  that  the  proposed  alterations,  if  carefully  done, 
can  be  executed  with  safety,  and  without  injury  to  the  tenement  in  question."  The 
dean  of  guild,  therefore,  granted  warrant  to  execute  those  alterations  at  the  sight  of  one 
of  the  members  of  court,  M'Eitchie  finding  caution  de  damnis  before  extract 

Mrs.  Pirnie  brought  this  judgment  under  the  review  of  the  Court  by  advocation ; 
and  the  Lord  Ordinary  reported  the  case  to  the  Inner-House  upon  informations,  express- 
ing in  a  note  doubts  of  the  judgment  of  the  dean  of  guild. 

Pleaded  for  Christian  Pirnie,  the  advocator. — ^The  proprietor  of  each  story  of  a 
divided  tenement  has  a  common  interest  in  the  whole  tenement,  different  from  a  mere 
servitude  oneris  ferendi^  which  entitles  him  to  object  to  any  alteration  to  which  any 
leasonable  or  rather  not  capricious  objection  can  be  stated ;  Stair^  b.  ii.  tit.  7,  sect.  6 ; — 
EtsL  \k  ii.  tit.  9,  sect.  11 ; — Bank.  b.  ii.  tit.  7,  sect.  11. 

Independently  on  such  common  interest,  the  advocator  is  entitled  to  object  on 
account  of  the  reasonable  apprehension  of  danger.  The  removing  of  three-fourths  of 
the  wall  may  even  bring  down  the  house  altogether ;  or,  at  leasts  it  can  hardly  fail  to 
have  the  effect  of  injuring  the  house,  by  occasioning  setting  in  the  walls,  and  cracking 
of  the  plaster,  to  the  hazard  of  which  she  is  not  bound  to  submit.  The  expectations  of 
tradesmen  as  to  the  safety  of  the  operations  may  prove  to  be  erroneous ;  and  even  they 
oiJy  say  that  the  operations  will  be  safe  "  if  carefully  done,"  which  shews  that  there  is 
some  hazard. 

It  is  alleged  that  a  number  of  houses  in  the  neighbourhood  have  been  converted 
into  shops  in  the  same  manner.  But  that  forms  no  rule  for  this  case ;  for  if  those 
operations  were  opposed,  the  opposition  was  removed,  generally  by  a  compromise. 

There  is  no  precedent  in  the  books,  of  so  material  an  alteration  being  allowed.  On 
the  contrary,  it  has  been  found  that  no  altera-  [761]  -tion  could  be  made  on  the  common 
passage,  as  being  a  deviation  from  the  original  plan ;  Anderson  against  Dalrymple,  20th 
June  1799 ; — Keid  against  NicoU,  16th  November  1799.  On  the  same  principle,  it  has 
been  found  that  the  proprietor  of  a  lower  storey  could  object  to  the  convereion  of  garrets 
into  an  attic  storey,  though  occasioning  no  danger  or  inconvenience. — Sharp  against 
Eobertson,  5th  February  1800.  And  it  has  been  expressly  found,  that  a  superior 
proprietor  may  object  to  alterations  which  may  excite  reasonable  apprehensions,  though 
reported  to  be  safe;  Fergusson  against  Marjoribanks,  12th  November  1816. 

Angitered  for  M'Eitchie. — Each  storey  of  a  building  divided  into  separate  dwelling- 
houses  forms  a  distinct  tenement^  subject  only  to  the  servitude  oneria  ferendi^  and  may 
be  converted  into  any  form  which  can  be  done  with  safety  to  the  other  stories ; — Stair^ 
b.  ii.  tit.  7,  sect  6 ; — Bankton^  b.  ii.  tit  7,  sect  9 ; — Erskine^  b.  ii.  tit  9,  sect.  7,  8 ; — 
Hall  against  Corbet,  14th  December  1698,  Fovmt. ; — Robertson  against  Ranken,  3d 
March  1784.  Upon  any  other  principle,  the  proprietor  of  the  most  insignificant  portion 
of  sach  a  tenement  might  arbitrarily  put  a  negative  upon  the  most  innocent  and 
advantageous  alterations  upon  the  other  parts. 

From  the  dexterity  and  skill  with  which  workmen  now  perform  such  operations, 
they  can  be  done  with  perfect  assurance  that  they  will  not  occasion  even  a  rent  in  the 
wall,  or  a  crack  in  the  plaster.  And  their  being  done  with  care,  is  insured  by  their 
being  directed  to  be  done  at  the  sight  uf  a  member  of  the  dean  of  guild  court  If 
&rther  evidence  of  their  safety  were  necessary,  it  could  be  obtained  by  a  remit  to  other 
tradesmen.  The  respondent  has  offered  to  limit  the  proposed  extension  of  the  windows ; 
but  the  advocator  objects  to  the  respondent's  operations  in  toto.  No  inference  can  be 
drawn  from  the  insertion  of  the  wonls,  ''  if  carefully  done,''  as  they  are  always  inserted 
in  sach  reports. 

Much  greater  alterations  have  been  made  upon  neighbouring  houses,  and,  in  several 
cases,  notwithstanding  opposition. 

The  cases  of  Anderson,  Beid,  and  Sharp,  cited  by  the  advocator,  were  decided  upon 
the  principle  that  nothing  could  be  done  without  consent,  to  affect  that  part  of  the 
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tenement  which  W&s  (iommon  property.  The  case  of  Fergusson  was  decided  upon  a 
different  principle.  In  the  drcumstances  of  that  case,  the  Court  thought  that  there  was 
reasonahle  apprehension  of  danger ;  the  reports  of  tiadesmen  being  contradictory ;  the 
alterations  proposed  having  been  only  partly  sanctioned,  and  having  been  proposed  to  be 
made  near  the  base  of  a  lofty  old  building. 

Observed  on  the  Bench. — Lards  Oleidee,  Bannatyne^  and  CrcUgie  were  of  opinion 
that  the  right  of  the  proprietor  of  each  story  was  a  common  interest  in  the  tenement^ 
such  as  entitled  him  to  object  to  any  operation  which  might  reasonably  excite  apprehen- 
sion, if  not  of  the  house  falling,  at  least  of  injury  to  the  fabric  by  the  cracking  of  the 
plaster,  or  the  like ;  that  there  might  be  reasona-  [762]  -ble  ground  for  such  apprehension, 
although  tradesmen  reported  that  the  operations  might  be  done  with  safety,  and  that 
the  alterations  proposed  in  the  present  case  were  so  material  as  reasonably  to  excite 
such  apprehension. 

Lards  Justice-Clerk  and  Rabertson,  adverting  to  the  case  of  Robertson  sgainst 
Rankin,  were  of  opinion  that  the  proprietor  of  a  story  was  entitled  to  object  to  such 
operations  only  when  there  was  not  evidence  that  they  could  be  done  without  danger; 
that  the  practice  of  this  city  was  conformable  to  that  doctrine ;  and  that  in  this  case 
there  was  no  reasonable  cause  for  any  person  of  sound  mind  to  apprehend  danger. 

The  Court  advocated  the  cause,  and  prohibited  farther  procedure. 

Upon  advising  a  relaiming  petition,  with  answers,  the  Judges  retained  their  opinions, 
and  the  Court  adhered. 


No.  232.  F.C.  KS.  V.  752.     16  June  1819.     2nd  Div.— Lord  Reston. 

Sir  William  Cunninghamb  Fairlie,  Pursuer.— C7erA,  Greenshields, 

Lady  Cunninghame  Fairue,  Defender. — Forsyth,  LAmy. 

Husband  and  Wife — TatZs^e — Terce, — Under  an  entail,  excluding  terce,  but  allowing  a 
certain  provision  to  wives  and  husbands,  a  wife  who  bad  divorced  her  husband  found 
not  entitled  to  more  than  the  provision  allowed  by  the  entail,  even  during  the  life  of 
her  husband. 

The  marriage  between  Sir  William  Cunninghame  and  his  lady  having  been  dissolved 
by  a  divorce  at  her  instance,  and  there  having  been  no  contract  of  marriage  between 
them,  she  took  [763]  out  a  brief  directed  to  the  sheriff  of  Ayr,  for  serving  her  to  her 
terce. 

Sir  William  stood  infeft  in  the  estate  of  Fairlie,  under  an  entail  containing  the 
following  clause : — "  But  excepting  and  reserving  from  the  said  prohibitive,  irritant,  and 
resolutive  clauses,  full  powers  to  the  heirs-male  of  my  body,  and  to  the  other  heirs  and 
members  of  entail  above  mentioned,  in  possession  for  the  time,  to  grant  liferent  infeft- 
ments  to  their  wives  and  husbands,  and  to  the  wives  and  husbands  of  their  presumptive 
heirs,  upon  their  respective  marriages,  the  liferents  being  always  by  way  of  locality  only, 
and  in  lieu  of  their  terce  and  courtesy,  from  which  they  are  hereby  excluded,  and  each 
liferent  not  exceeding  the  sum  of  L.200  sterling  yearly,  to  the  wife  or  husband  of  the 
heir  of  entail  in  possession  at  the  time,  and  the  sum  of  L.100  sterling  yearly,  to  the 
wife  or  husband  of  the  presumptive  heir,  ay  and  so  long  as  the  widow  or  widower  pro- 
vided to  the  L.200  sterling  shall  be  in  life,  and  so  as  the  whole  liferents  to  wives  and 
husbands  on  the  lands  and  others  foresaid  shall  at  no  time  exceed  in  whole  the  sum  of 
L.300  sterling  yearly." 

The  sheriff  '*  finds  that  the  pursuer's  terce  is  excluded  by  said  deed  of  entail,  and 
that  she  is  only  thereby  entitled  to  a  liferent  provision  of  L.200  sterling  yearly :  There- 
fore, refuses  to  serve  the  pursuer  to  her  terce  on  these  entailed  lands,  and  dismisses  the 
petition  and  claim  of  service,  and  decerns ;  reserving  to  the  pursuer  to  proceed  in  her 
service  to  her  terce  on  the  unentailed  lands." 

Lady  Cunninghame  brought  an  advocation  of  this  judgment;  and  an  action  was 
brought  by  Sir  William  for  declaring,  that  she  was  entitled  by  the  deed  of  entail  to  the 
sum  of  L.200  sterling  yearly  after  the  dissolution  of  the  marriage,  and  to  no  other  claim 
upon  any  other  ground  or  pretence  of  terce,  aliment,  or  other  provision,  legal  or 
conventionaL 
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Lord  Eeston,  Ordinary,  "Finds  the  claim  of  terce  effectually  excluded  by  iihe  entail 
of  Fairlie ;  and,  therefore,  advocates  the  cause,  and  dismisses  the  claim ;  and,  in  the 
declarator,  finds  the  defender  entitled  to  L.200  sterling  a-year  out  of  the  rents  of  Fairlie 
from  and  after  the  24th  May  1816 ;  reserving  entire  all  further  questions  of  aliment 
which  may  be  made  by  her,  and  to  the  pursuer  his  defences." 

Lady  Cunninghamejpe^ioTi^^  andjpZeo^^, — 

L  Admitting  that  the  widow  of  a  deceased  heir  of  entail  cannot  claim  a  terce,  if 
excluded  by  the  tailzie,  and  that  the  entail  of  Fairlie  contains  such  exclusion,  it  cannot 
protect  the  respondent  against  the  petitioner's  claim  of  terce  during  his  own  life.  The 
wife  is  a  just  and  onerous  creditor  of  her  husband  for  the  provisions,  whether  legal  or 
conventional,  which  become  due  to  her  [754]  on  the  dissolution  of  the  marriage ;  and 
the  husband  and  his  heirs  must  make  them  good,  if  she  has  not  forfeited  them  by  any 
act  of  her  own  dissolving  the  marriage ;  Efrskine^  lib.  i.  tit.  6,  sect.  46  ; — Stair^  lib.  L  tit 
4,  sect.  20 ; — Bankton^  lib.  i.  tit  5,  sect  134. 

There  is  no  clause  in  the  entail  of  Fairlie,  or  in  any  other  entail,  which  can  have  the 
effect  of  protecting  the  heir  in  possession  from  the  payment  of  his  own  just  and  lawful 
debts ;  on  the  contrary,  all  debts  which  he  incurs  may  be  made  effectual  against  the 
lands  to  the  extent  of  his  interest  in  them.  The  object  of  entails  was  not  to  protect  the 
heir  in  possession  from  debts  which  he  contracts,  but  to  prevent  those  debts  from 
becoming  a  burden  on  the  lands  after  his  death ;  and  no  heir  in  possession  can  plead  the 
prohibition  in  the  entail  to  save  himself  from  giving  up  the  whole,  and  still  less  a 
portion  of  the  rents  belonging  to  himself,  to  discharge  his  own  debts.  If  the  respondent 
had  granted  an  explicit  obligation  to  pay  to  the  petitioner,  in  the  event  of  her  surviving 
the  dissolution  of  the  marriage,  a  terce,  or  even  one-half  of  the  free  rents,  he  could  not 
have  refused  to  implement  this  obligation  during  his  own  life,  under  pretence  of  any 
restrictions  in  the  entail ;  but  the  petitioner's  claim  founded  on  the  public  law  is  equally 
good  as  if  she  had  entered  into  an  antenuptial  contract,  by  which  he  became  bound  to 
give  her  a  terce. 

Bat  even  under  the  entail  founded  on,  the  respondent  is  not  personally  protected 
against  the  petitioner's  claim,  as  all  the  protecting  clauses  are  directed  to  the  protection 
of  the  heir  in  possession,  not  against  his  own  deeds,  but  only  against  the  deeds  of  pre- 
ceding heirs;  and  there  is  not  a  single  word  prohibiting  the  heir  from  assigning  or 
affecting  the  rents  during  his  own  life.  The  clause  in  the  entail  points  directly  to  the 
lands  themselves,  and  not  in  the  most  distant  degree  to  the  mode  in  which  the  heir, 
while  in  possession  is  to  dispose  of  the  rents  faUing  due  to  himself. 

The  respondent  takes  advantage  of  the  fiction  that,  in  case  of  divorce,  the  innocent 
party  is  to  enjoy  all  provisions  as  if  the  offender  were  naturally  dead ;  but  this  fiction 
overtams  every  equitable  principle  in  the  case,  and  fictions  of  law  can  only  be  used  in 
support  of  equity  j  Erakine^  lib.  iv.  tit.  2,  sect  38.  The  offending  party  cannot  derive 
any  benefit  from  his  crime ;  and  the  innocent  party  is  entitled  to  retain  every  benefit 
and  advantage  which  could  possibly  be  possessed  before  the  divorce. 

IL  The  petitioner  is  not  excluded  from  her  claim  by  the  clause  in  the  entail,  even 
admitting  that  an  entailer  has  it  in  his  power  to  exclude  the  terce,  as  nothing  but  an 
expnss  and  positive  exclusion  will  be  sufiicient,  and  not  an  exclusion  by  inference  or  a 
conditional  exclusion.  The  exclusion  in  the  entail  of  Fairlie  is  merely  a  conditional 
exdosion,  depending  upon  the  heir  in  possession  actually  granting  a  liferent  infeftment 
to  his  wife  upon  her  marriage,  the  expression  '*  from  which  they  are  hereby  excluded," 
being  exegetical  of  the  former  part  of  the  clause,  that  the  liferent  [755]  locality  was  to 
come  in  lieu  of  the  terce.  The  respondent  never  granted  to  the  petitioner,  while  she 
was  his  wife,  any  liferent  infeftment  permitted  by  the  entail ;  and,  therefore,  she  never 
obtained  what  was  to  come  in  lieu  of  the  terce ;  and,  as  the  clause  excluding  her  from 
teice,  proceeds  on  the  footing,  that  she  was  to  receive  "  in  lieu  of  it "  the  liferent  infeft- 
ment, 80  it  seems  clearly  to  follow,  that  the  respondent  cannot,  by  gratuitously  admit- 
ting against  himself  a  claim  to  the  extent  of  L.200,  found  upon  the  clause  as  a  bar  to 
her  heing  served  to  a  terce  out  of  the  entailed  lands. 

The  daim  of  terce  has  always  been  received  with  great  favour,  especially  in  cases 
attended  with  difficulty ;  Craig,  lib.  ii.  dieg.  22 ;  Marquis  of  Annandale  against  Scott, 
Ist  December  1711,  Faimt. — Anderson  against  Wisbart,  26th  July  1715,  Bruce. — Bose 
against  Fiaser,  26th  January  1790. — Bortlet  against  Buchannan,  21st  February  1811. 
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Sir  William  answered^ — 

L  On  the  sapposition  that  the  entail  excludes  the  terce,  all  onr  aathoritiee  an 
agreed,  that  the  party  divorcing  is  precisely  in  the  same  situation,  and  has  exactly  the 
same  civil  rights,  as  if  the  marriage  had  heen  dissolved  hy  the  natural  death  of  the  other 
party ;  Stair,  lib.  i.  tit  4,  sect.  22 ;  Bankton^  lib.  i.  tit  5,  sect  134 ;  Erskiney  lib.  L  tit 
6,  sect  46-48.  It  necessarily  follows,  that  the  petitioner  can  have  no  right  to  teres  out 
of  subjects  which  the  respondent's  heir  would  be  entitled  to  take  up  free  of  terce. 

The  right  of  terce  is  of  a  limited  nature,  and  is  in  many  cases  excluded  or  limited  by 
the  operation  of  law.  It  may  be  excluded  or  limited  by  the  nature  of  the  husband's 
right,  and  the  qualifications  or  burdens  under  which  he  holds  the  property.  If  an  entail 
exclude  the  terce,  that  exclusion  is  a  quality  and  limitation  of  the  right  which  the 
husband  has  by  his  sasine,  binding  on  him  and  every  one  who  contracts  with  him.  If 
the  husband's  sasine  under  the  entail  is  the  measure  of  the  rif^hti  it  establishes  that  she 
has  no  right  to  terce ;  Gibson  against  Heid,  24th  November  1795 ;  MKjill  against  Law 
and  others,  13th  June  1798. 

There  is  an  obvious  and  immoveable  distinction  between  the  rights  of  married  women 
during  the  subsistence  of  the  marriage,  and  those  which  spring  up  on  its  diBsolatioD. 
While  a  marriage  subsists,  there  is  only  a  right  of  aliment,  not  of  terce,  oj  jus  relicUB, 
But,  on  the  dissolution,  the  wife  who  survives  is  entitled  to  her  conventional  provisiona, 
if  any,  and,  if  there  have  been  no  contract  to  the  le^  provisions  of  terce  and^ 
retictaif  which  supersede  the  direct  claim  of  aliment  The  nature  of  the  right  of  terce 
is  special ;  EraJdne,  lib.  ii.  tit.  9,  sect.  44.  It  is  for  the  life  of  the  widow ;  and  cannot 
depend  on  the  life  of  another.  It  is  properly  speaking  a  right  of  succession  made  np 
on  the  natural  or  civil  death  of  the  husband,  by  a  service  to  the  liferent,  in  the  same 
manner  as  the  [766]  heir  completes  his  title  by  service  to  the  fee  of  the  ancestor's 
property;  Ersk.  ibid,  sect  48.  The  terce  neither  is  nor  can  be  a  debt  due  by  the 
husband,  as  it  arises  only  on  the  dissolution  of  the  marriage,  when  the  husband  is  no 
more,  and  is  taken  as  a  succession  coming  from  the  husband ;  Bankton,  lib.  ii.  tit  6, 

sect.  17. 

The  respondent  might  have  granted  an  obligation  to  pay  the  whole  of  his  rents  to 
the  petitioner,  which  would  have  been  eflFectual  against  himself  personally,  because  it 
would  have  creat-ed  e^jue  crediti  against  him ;  but  a  wife  is  not  a  creditor  of  her  husband 
for  her  terce,  as  it  is  in  many  cases  excluded  by  the  operation  of  law,  or  by  the  natore 
of  the  husband's  right,  and  there  is  not  the  least  analogy  between  the  two  cases.  The 
rule  of  law  with  regard  to  the  right  of  a  wife  who  has  divorced  her  husband,  does  not 
rest  on  &fictio  juris  that  the  husband  is  dead,  but  is  a  condse  mode  of  expressing  her 
right ;  it  is  said  that  she  has  the  same  benefit  and  the  same  provisions  as  if  he  were 
naturally  dead.  Although  fictions  have  been  introduced  for  effecting  substantial  justice, 
yet  in  their  particular  application,  they  are  sometimes  attended  with  hardship. 

II.  The  terce  is  effectually  excluded  by  the  entail  of  Fairlie,  even  taking  the  utmost 
strictness  of  interpretation,  which,  however,  is  not  applicable  to  such  a  provision,  as  it 
is  a  regulation  inira  familiam  effectual  without  any  entail.  A  man  who  gratuitoasly 
dispones  his  estate  may  do  it  under  any  limitations.  If  it  had  been  intended  that  the 
terce  should  not  be  excluded,  except  in  the  case  where  the  heir  had  made  the  provisions, 
there  would  have  been  no  room  for  any  clause  excluding  the  terce,  as  conventional  pro- 
visions necessarily  supersede  legal  provisions.  The  exclusion  is  absolute.  The  provision 
is  not  that,  if  the  heir  shall  grant  the  liferent  permitted,  the  terce  shall  be  excluded, 
but  that  the  heir  shall  have  a  power  of  granting  such  liferent  because  the  terce  is 
excluded, — M'Gill  against  Law,  13th  June  1798, — Campbell  against  Campbell,  16th 
December  1818.  There  is  no  inconsistency  in  maintaining  that  terce  is  absolutely 
excluded,  and  yet  admitting,  on  an  equitable  construction,  that  the  provision  of  L200 
should  he  held  to  have  been  made ;  and  there  is  at  least  no  inconsistency  in  a  man's 
acting  with  liberality  towards  bis  opponent 

The  Court  were  of  opinion,  that  the  terce  was  effectually  excluded  by  the  entail,  and 
that  the  lady  could  only  have  the  provision  allowed  by  the  entail  in  lieu  of  it,  as  offered 
by  the  pursuer  in  his  declarator,  and  therefore  adhered  to  the  Lord  Ordinary's  inte^ 

locutor. 

[Cf.  Stewart  v.  StewaH,  10  M.  477.] 
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No.  235.  F.C.  N.S.  V.  766.     29  June  1819.     Ist  Div.— Lord  GiUies. 

Alexander  M'Glashan,  Pursuer. — Cockbum  et  J,  Henderson,  jun. 

The  Duke  of  Atholl,  Defender. — John  Clerk  et  P.  S.  Keir. 

Frivikged  debt — Hypothec — Claim   of  a  farm  servant  for  his  current  wages  found 
preferable  to  the  hypothec  of  the  landlord. 

The  Duke  of  Atholl  haying  sequestrated  the  crop  and  stocking  of  his  tenant,  the 
question  arose  whether  the  current  wages  of  a  farm  servant  of  the  tenant  is  a  debt 
preferable  to  the  landlord's  right  of  hypothec. 

There  appearing  to  be  no  uniform  rule  of  preference  followed  in  several  adjoining 
counties,  the  Judge  on  the  Perth  Circuit  certified  the  case  to  the  Court,  and  counsel 
were  heard  in  presence. 

For  the  eervcaU  it  was  pleaded, — That  those  considerations  which  have  established  a 
preference  for  his  claim  over  the  debt  of  an  arrester,  ought  to  have  a  similar  result  in  a 
question  with  the  landlord ;  for,  in  both  cases,  it  is  the  servant's  labour  which  creates 
or  preserves  the  subject  of  competition.  While,  therefore,  it  is  plainly  equitable  that 
the  landlord,  enforcing  his  right  of  hypothec,  should  pay  the  wages  of  the  labour  which 
immediately  and  directly  renders  it  effectual,  there  is,  at  the  same  time,  great  expediency 
in  thus  withholding,  not  only  the  inducement  which  the  servant  must  otherwise  have 
to  stipulate  for  the  payment  of  wages  beforehand,  but  also  the  right,  upon  the  tenant's 
inaolvency,  of  leaving  the  farm  before  the  termination  of  his  service,  to  the  manifest 
injuiy  of  the  landlord  himself,  as  well  as  all  other  parties  concerned.  Besides,  the 
farm  servant  comes  within  the  application  of  the  rule,  which  gives  a  right  of  retention 
over  subjects  the  property  of  another,  for  the  value  of  the  labour  which  the  holder  has 
expended  upon  them,  since',  in  a  question  with  the  landlord,  the  servant  has  all  the 
possession  of  which  the  subjects  are  capable,  or  which  the  circumstances  of  the  case 
permit 

The  privileged  nature  of  the  claim  is  deducible  also  from  the  origin  of  this  hypothec, 
vhich  sprung  from  the  landlord's  right  of  property  in  the  crop  and  stocking.  In  that 
situation,  the  farm  servant  being  hired  for  the  owner  of  the  ground  as  well  as  for  the 
tenant^  both  became  liable  for  his  wages ;  and  there  seems  no  reason  in  the  alteration  of 
the  law  entitling  the  landlord  to  be  relieved  [766]  of  his  original  obligation. —  Vide 
Bowan  against  Barr,  29th  June  1742,  KUk, ; — Melville  against  Barclay,  23d  January 
1779 ;— Lockhart  against  Paterson,  24th  November  1804. 

For  the  landlord  it  was  pleaded, — That  the  hypothec  is  in  its  own  nature  preferable 
to  all  real  rights,  and  to  claims  secured  by  diligence,  while  the  general  rule  is,  that 
privileged  debts,  being  personal,  are  preferred  only  to  others  of  that  description.  Thus, 
a  pledgee  in  possession  of  the  crop  or  stocking  is  postponed  to  the  landlord.  In  like 
manner,  this  Court  found  the  hypothec  preferable  to  the  prerogative  process  of  the 
Crown,  which,  although  reversed  in  the  House  of  Lords,  remains  an  authority  in  this 
case,  for  the  reversal  proceeded,  not  on  principles  of  common  law,  but  on  the  extension 
of  an  English  statute  to  Scotland.  Neither,  however,  with  the  Crown's  right,  nor  with 
that  of  a  pledgee,  could  the  servant's  claim  come  into  competition.  The  paramount 
right  of  the  landlord  appears  also  from  the  postponement  of  creditors  who  have  used 
arrestment  or  poinding.  In  a  question  indeed  with  arresters,  farm  servants  also  were 
foond  preferable ;  but  it  deserves  observation,  that,  while  that  point  was  questioned, 
there  never  existed  a  doubt  that  arresters  are  postponed  to  the  landlord ;  and,  besides, 
there  is  no  authority  that  would  support  a  preference  in  favour  of  the  servant  in  a 
competition  with  a  creditor  completing  his  diligence  by  poinding.  The  case  of  White 
i^inst  Christie,  31st  January  1781,  is  directly  in  point;  and  against  that  authority 
there  is  no  ground  whatever  for  alleging  that,  there  being  sufficiency  of  funds  to  satisfy 
hoth  the  landlord  and  farm  servants,  the  present  question  could  not  have  occurred.  So 
repugnant  indeed  to  the  genius  of  our  law  are  privileged  debts,  that  even  the  claim  of 
a  widow  for  implement  of  her  marriage-contract  was,  after  a  course  of  practice  to  the 
contrary,  brought  in  pari  passu  with  those  of  common  creditors  who  had  used  no  diligence ; 
Ogilvie  against  Wingate,  June  29,  1791 ;  Ersk.  3,  6,  1 ;  Ibid.  3,  9,  43. 

The  Court  unanimously  preferred  the  servant^  whose  claim,  it  was  observed,  rests 
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not  only  on  considerations  of  the  clearest  equity  and  expediency,  bnt  results  also  from 
the  combined  relation  which  subsists  between  the  landlord  and  tenant,  whereby  it  was 
never  doubted,  on  the  one  hand,  that  the  tenant  is  entitled  to  take  the  sequestrated  com 
for  the  use  of  bis  servants,  and,  on  the  other,  that  he  may  be  compelled  to  cultivate  the 
farm  for  the  landlord's  security.  No  legal  distinction,  however,  can  be  drawn  between 
wages  paid  in  the  produce  of  the  farm  and  money-wages;  and  it  would  be  against 
principle  to  allow  the  landlord,  thus  indirectly,  to  command  the  labour  of  his  tenant's 
servants  for  his  own  benefit,  without  any  liability  for  its  price. 


No.  1.  F.C.  N.8.  VI.  1.     12  Nov.  1819.     2nd  Div.— Lord  Craigie. 

Dr.  EOBBRT  AuLD,  Charger. — Connell,  O,  J,  Bell,  Jeffrey,  et  Skene. 

The  Magistrates  of  Atr  and  Others,  Suspenders. — Clerk,  Cranstaun,  J.  H. 

M'Kensde,  et  J.  Campbell. 

Manse — Statute. — Found  that  the  minister  of  a  Royal  Burgh,  forming  part  of  a  parish, 
the  rest  of  which  is  a  landward  district^  is  not  entitled  to  have  a  manse  erected  for 
him  under  the  Act  1663,  c  21. 

Dr.  Eobert  Auld  was  minister  of  the  united  parishes  of  Ayr  and  AUoway.  His 
stipend  was  drawn  from  the  teinds.  The  former  of  those  parishes  consiated  partly  of 
the  royal  burgh  of  Ayr,  and  partly  (as  alleged  by  Dr.  Auld)  of  a  considerable  landward 
district  The  latter  consisted  of  a  landward  district,  and  had  been  annexed  to  the 
former. 

Dr.  Auld  presented  an  application  to  the  Presbytery  of  Ayr  against  the  magistrates 
of  Ayr,  and  the  heritors  of  the  united  parishes  of  Ayr  and  Alloway,  to  have  a  manse 
erected  for  him  under  the  Act  1663,  c.  21,  upon  the  ground  that  that  Act  authorised 
the  erection  of  manses  in  all  parishes  in  which  there  was  a  landward  district,  though 
they  consisted  partly  of  a  royal  burgh.  The  magistrates  and  heritors  denied  that  this 
was  a  just  construction  of  the  statute.  Dr.  Auld  also  founded  upon  certain  special- 
[2]  -ties,  particularly,  that  there  was  a  portion  of  land  in  the  parish  of  Ayr  which  had 
for  a  long  period  been  possessed  by  the  minister  under  the  name  of  a  glebe,  and  that  the 
minister  of  the  parish  of  Alloway  had  right  to  a  manse.  And  the  magistrates  and 
heritors  endeavoured  to  show  that  the  parish  of  Ayr  was  entirely  burgal.  But  it  is  un- 
necessary farther  to  notice  those  particulars,  or  the  argument  founded  upon  them,  as 
they  were  reserved  for  subsequent  consideration,  and  the  case  was,  in  this  stage,  disposed 
of  entirely  upon  the  general  point  of  law. 

The  Presbytery  ordained  the  magistrates  and  heritors  to  erect  a  manse.  They 
presented  a  bill  of  suspension  ;  which  having  been  passed,  the  Lord  Ordinary  reported 
the  case  to  the  Inner-house  upon  informations. 

Pleaded  for  Dr.  AvMy  the  charger. — ^The  signification  of  the  word  manse  seems  to 
have  been  anciently  more  extensive  than  in  modern  times,  comprehending  both  manse 
and  glebe. — Ersk.  b.  ii.  tit.  10,  sect.  55. — Skene,  voce  Manses.  A  dwelling-place  seems 
more  indLspensable  than  a  glebe. 

Anciently,  and  during  popery,  all  ministers  of  parishes  had  right  to  dwelling-houses. 
— Canons  of  Scottish  Councils,  1242  and  1296. 

The  right  of  all  ministers  to  manses  and  glebes  is  acknowledged  without  any 
exception  tUl  the  Usurpation.— 1563,  c.  72.— 1572,  c.  48.— 1592,  c.  118.— 1594,  c.  202. 
— Ersk.  b.  ii.  tit.  10,  sect.  20. 

By  Act  1644,  c.  31,  presbyteries  were  empowered  to  design  manses  and  glebes  "at 
every  parish  kirk, — burro wstoun  kirks  being  always  excepted."  The  Act  1649,  c.  45, 
made  farther  provision  for  the  designation  of  manses,  and  provided  "  That  burghs  and 
the  heritors  of  the  landward  part  of  the  parish  provide  all  competent  dwelling-places 
and  houses  for  their  ministers."  Upon  the  Restoration,  both  of  those  Acts  were 
repealed  by  the  General  Rescissory  Act;  and  the  Act  1663,  c.  21,  ''anent  manses  and 
gleibs,"  was  passed,  which  directs,  in  broad  and  general  terms,  that  "  where  competent 
manses  are  not  already  built,"  the  heritors  shall  build  them ;  that  is,  in  all  parishes 
where  there  are  heritoret,  and  where  there  is  prc^rty  fit  to  be  designed  for  a  manse.    This 
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necesBanly  excludes  *'  burrowstoua  kirks,"  correctly  so  called,  because  there  are  not  in 
their  case  heritors  properly  so  called,  nor  property  fit  to  be  designed  for  manse  and 
gleba  Buty  where  a  parish  contains  a  landward  (Ustrict,  it  has  both  heritors  and  pro- 
perty fit  to  be  designed,  although  a  small  part  of  it  may  consist  of  a  royal  burgh. 

It  is  said  by  the  suspenders  that  the  Act  1663  was  intended  to  revive  the  Act  1649 ; 
that  it  was  only  under  the  Act  1649  that  ministers  of  parishes  partly  burgal  had  right 
to  manses;  and  that^  as  the  provision  in  that  Act  with  regard  to  manses  in  such 
parishes  was  omitted  in  the  Act  1663,  it  was  evidently  the  inten- [3] -tion  of  the 
legislature  to  exclude  such  parishes  from  the  operation  of  the  Act.  But  the  Act  1649 
conferred  no  broader  right  on  the  ministers  of  such  parishes  than  they  had  before.  It 
merely  settled  the  mode  of  adjustment  between  the  burgesses  and  the  heritors;  the 
exception  of  "burrowstoun  kirka"  in  the  Act  1664,  relating  only  to  parishes  entirely 
ha^  And,  besides,  those  two  Acts  were  both  repealed  before  the  Act  1663  was 
passed,  and  therefore,  that  Act  must  be  interpreted  without  any  reference  to  them,  and 
in  the  same  maimer  as  if  they  had  never  existed. 

The  charger's  interpretation  of  the  Act  1663,  is  confirmed  by  the  succeeding  clause, 
with  regard  to  glebes^  "  that  every  minister  (except  sttch  ministers  of  royal  burghs  wTio 
have  no  right  to  glebes),  have  grass  for  one  horse,"  &c.  plainly  taking  it  for  granted  that 
every  minister  has  right  to  a  glebe,  except  in  some  royal  burghs.  And,  accordingly,  it 
iB  a  fixed  point,  tliat  the  minister  of  a  parish  partly  burgal  has  right  to  a  glebe. — Ertkine^ 
hii.  tit.  10,  sect  59. — Anderson  against  Parishioners,  17th  December  1664,  Diet  vol.  i. 
p.  350;  Mor.  p.  5121.— Fullarton  against  Richmond,  17th  December  1779;  Fac,  Coll. 
And  by  the  Act  1663,  and  all  the  former  Acts,  the  right  to  a  glebe,  and  the  right  to  a 
manse,  are  co-extensive. 

The  decisions  applicable  to  manses  in  parishes  partly  burgal,  in  so  far  as  they  go,  are 
favourable  to  the  charger's  argument. — Williamson,  minister  of  Kirkcaldy,  against 
Eamsay  and  others,  26th  March  1685,  Hare  No.  693;  Fount, — Thomson  against 
Heritors  of  Dunfermline,  30th  June  1750;  Kilk,  p.  332  ;  D.  Fale. — Fullarton  against 
Richmond,  mipra, — Minister  of  Dunfermline  against  the  Heritors,  19th  November  1805, 
vhich  was  affirmed  by  the  House  of  Lords,  upon  the  general  point.  The  cases  of  Elgin 
in  1769,  Mutter  in  1784,  and  some  unreported  cases  cited  by  the  suspenders,  were 
decided  upon  specialties,  and,  if  they  had  proceeded  on  the  general  point,  would  be 
inconsistent  with  more  recent  decisions. 

Pleaded  far  the  Magistrates  and  the  Heritors^  suspenders. — ^The  question  is,  whether 
the  minister  of  a  burgal  parish  is  to  obtain  a  right  to  a  manse,  because  part  of  the  parish 
happens  to  be  landward,  or  because  a  landward  parish  is  annexed  to  it.  And  the  same 
reasons  which  apply  for  the  exemption  of  a  parish  purely  burgal,  apply  equally  to  a 
perish  partly  landward ;  the  minister  having  the  same  facilities  in  both  cases,  in  procur- 
ing a  house  in  the  burgh,  which  is  the  most  proper  place  for  his  residence,  without 
bmlding  a  manse,  which  would  be  both  unnecessary  and  inexpedient 

There  is  a  distinction  to  be  observed  among  the  statutes  and  authorities  upon  this 
point  One  set  of  them  relate  to  the  providing  of  manses  out  of  the  church  property, 
and  regard  the  coimection  subsisting  in  times  of  Popery  between  the  manse  and  the 
glebe,  and  the  measures  taken  by  the  reformed  parliaments  [4]  for  providing  accommoda- 
tions for  the  reformed  clergy,  from  that  source.  The  second  set  of  them  authorise  the 
taxing  of  ordinary  or  lay  property  for  the  erection  or  support  of  the  manses  of  the 
parochial  clergy.  And  no  inference  can  be  drawn  from  the  former  to  the  latter,  except 
such  as  is  warranted  by  the  statutes  regarding  the  latter. 

Prior  to  1644,  the  burden  of  providing  accommodation  for  the  parochial  clergy,  was 
laid  entirely  upon  church  property. — Canons  of  Scottish  Councils,  1242,  1296,  No.  13. 
—Acts,  1563,  c.  72.— 1572,  c.  48.— 1592,  c.  118.— 1594,  c.  202.— 1612,  c.  8. 

In  1644,  the  first  Act  was  passed,  authorising  the  taking  of  ordinary  lay  property 
for  manses  and  glebes.  But  that  Act  contained  an  express  exception  of  "  paroch  kirks,'' 
which  were  "  boroughstown  kirks,"  that  is,  churches  situated  in  boroughs,  whether  the 
parish  was  partly  landward  or  not,  because  accommodation  for  the  minister  could  there 
be  easily  provided,  without  erecting  a  manse.  It  is  proved  by  Act  1649,  that  the  Act 
1644  did  not  extend  the  obligation  to  erect  manses  to  parishes  partly  landward,  as  the 
Act  1649  introduced  a  special  provision  applicable  to  such  parishes :  And  it  is  observable, 
that  it  did  not  oblige  the  burghs  and  heritors  to  buUd  manses^  but  to  ''  provide  com* 
patent  dwelling-places  imd  bouses^" 
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ThoM  two  statutes  having  been  rescinded  at  the  Restoration,  the  Act  1663  yirtnally 
re-enacts  the  Act  1649,  and  refers  to  the  date  of  that  Act,  as  the  date  from  which  its 
own  provisions  with  regard  to  manses  are  to  have  effect ;  but  it  ex  proposUo  omits  the 
clause  relative  to  parishes  partly  burgal.  And  there  are  no  words  in  the  Act  1663 
which  embrace  the  case  of  boroughs  town  kirks,  even  when  the  parish  is  partly  land- 
ward. The  reason  why  ministers  of  parishes  purely  buigal  cannot  now  daim  a 
dwelling-house  is,  that  the  clause  in  the  Act  1649  giving  them  a  right  to  that  accom- 
modation was  rescinded,  and  was  not  re-enacted  by  1663 ;  Thomson  against  Heritors 
of  Dunfermline,  supra. 

If  the  ministers  of  borough  parishes  having  landward  districts  were  entitled  to  a 
manse  under  the  Act  1663,  there  right  would  long  ago  have  been  established  ;  whereas, 
except  in  a  few  special  cases,  they  have  not  acquired  manses,  and  the  general  under- 
standing of  the  country  is  against  their  right 

The  Act  1663  being  an  Act  imposing  a  burden  on  ordinary  property  must  be  strictly 
interpreted;  Minister  of  Morham,  14th  November  1679,  Stair, 

The  argument  of  the  suspenders  is  supported  by  decisions  on  the  general  point  of 
law. — Minister  of  Dunfermline  against  the  Heritors,  19th  June  1750,  El4shies  voce 
Manse. — Heritors  of  Elgin  against  Troop,  28th  February  1769,  Fac,  Call. — Mutter 
against  Earl  of  Selkirk,  16th  June  1784,  Fac  ObZ;.— Minister  of  Linlithgow,  24t;h 
November  1801,  in  note  of  case  of  Dunfermline,  1805,  supra, — Nisbet  against 
Magistrates  of  Montrose,  29th  February  1779,  Did,  voL  iii.  p.  398. — Scott  against  Earl 
of  Moray,  Ibid, 

[6]  In  the  case  of  Williamson,  cited  by  the  charger,  the  minister  already  had  a  manse, 
which  was  the  ground  of  the  decision.  The  same  was  the  fact  in  the  case  of  Dunferm- 
line in  1805.  There  is  no  sufficient  evidence  that  that  case  was  decided  by  the  House 
of  Lords  upon  the  general  point  of  law. 

Lords  OlerUee,  Bannaiyne^  and  Craigiey  were  of  opinion,  that^  although  there  were 
provisions  prior  to  1644  to  enable  parochial  ministers,  in  certain  circumstances,  to  get 
accommodation  in  manses  already  existing,  there  was  no  provision  prior  to  1644  imposing 
on  heritors  the  duty  of  building  manses ;  that  it  appeared  from  the  Act  1649,  that^  at 
its  date,  that  obligation  did  not  extend  to  parishes  which  were  either  entirely  burgal, 
or  had  a  landward  district  also  comprehended  within  them,  as  that  Act  made  provision 
for  those  two  separate  cases ;  that  those  Acts  having  both  been  rescinded,  there  was  no 
other  subsisting  authority  on  the  subject  than  the  Act  1663 ;  and  that  that  Act  did  not 
impose  this  obligation  on  parishes  wholly  or  partly  burgal.  Their  Lordships  considered 
the  more  ancient  decisions  refusing  to  sanction  the  building  of  manses  in  parishes  partly 
burgal  to  have  proceeded  upon  the  general  point,  and  to  have  been  well  decided ;  and 
they  considered  the  recent  decisions  of  an  opposite  tendency  to  have  proceeded  upon 
specialties.  Their  Lordships  also  considered  the  smallness  of  the  number  of  pari^es 
partly  burgal,  in  which  the  minister  enjoyed  a  manse,  as  a  strong  circumstance 
to  shew  the  general  understanding  to  be  unfavourable  to  the  claim  in  such  cases. 

On  the  other  hand,  Zjords  JusHce^Clerk  and  Robertson  were  of  opinion,  that  the 
ministers  of  royal  burghs,  having  landward  districts  comprehended  within  the  parish, 
are  entitled  to  manses ;  that,  in  the  time  of  popery,  the  parochial  clergy  had  right  to 
manses  in  all  parishes  in  which  there  was  a  benefice,  f.e.  a  stipend  from  the  tithe. 
Canons  of  Scots  Councils  1243,  1296,  which  were  inapplicable  to  parishes  entirely 
burgal,  as  in  such  there  was  no  parson  or  vicar,  or  stipend  from  tithe ;  that  the  right  of 
the  reformed  clergy  to  manses  was  equally  broad  or  broader,  1563,  c.  72 ; — 1592,  c 
118; — 1594,  c.  202; — that  the  exception  of  "borrowstoun  kirks"  in  the  Act  1644 
applied  only  to  parishes  entirely  burgEd;  and  that  the  Act  1663,  c.  21,  applied  to  all 
parishes  not  entirely  burgal. 

The  Court  found  "that  the  charger  has  no  right  to  a  manse  under  the  Act  of 
Parliament  1663,"  and  appointed  him  to  condescend  upon  the  specialties  upon  which  he 
alleged  that  he  was  entitled  to  a  manse  independently  of  that  Act. 

Upon  advising  a  reclaiming  petition  for  the  charger,  with  answers,  the  Court 
required  the  opinion  of  the  other  Judges ;  in  consequence  of  which,  the  following  opinion 
was  returned : 

[6]  "  Present, — The  Lord  President^  Lords  Balmuto,  Hermand,  Succoth,  Balgray, 
Gillies,  Pitmilly,  and  Cringletie. 

"  The  above  Judges  are  unanimously  of  opinion  that,  independently  o{  all  specialtiesi 
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the  chaiger  is  by  law  entitled  to  have  a  manse  designed  to  him,  as  minister  of  the 
united  piurishee  of  Ayr  and  Alloway. 

"In  point  of  principle,  the  Judges  cannot  see  any  distinction  between  a  royal  burgh 
having  a  landward  parish,  and  burghs  of  regality  or  barony  having  the  same.  Secondly, 
They  consider  the  point  to  have  been  fixed  by  the  judgment  of  the  House  of  Lords,  in 
the  case  of  Dunfermline,  which  they  have  always  understood  proceeded  on  the  general 
principle.  Indeed,  it  appears  to  the  Judges  that  the  specialties  founded  on  all  bore  the 
other  away." 

XTpon  resuming  consideration  of  the  case,  with  this  opinion,  the  Court,  by  the  same 
m^ority,  and  upon  the  same  grounds,  as  formerly,  adhered  to  the  interlocutor. 

[Reversed,  2  W.  and  S.  600;  4  S.R.R  (H.L.)  957.] 


No.  3.  F.C.  N.S.  VI.  8.     18  Nov.  1819.     1st  Div. 

Alexander  Fortbath,  Esquire,  Pursuer. — Thomson,  Moncrieff,  et 

P.  Robertson, 

James  Earl  of  Fifb^  Defender. — Clerk,  Jeffrey,  CoiM>wm,  et  Murray, 

BeparcUton — Process. — In  an  action  of  damages  against  a  party  for  slander,  alleged  to 
have  been  uttered  by  his  counsel  in  objecting  to  the  admissibility  or  credibility  of  the 
pursuer  as  a  witness  in  the  Jury  Court,  it  is  necessary  to  allege  malice,  in  order  to 
make  the  action  relevant 

James,  Earl  of  Fife,  the  defender  in  this  case,  brought  an  action  of  reduction  of 
various  deeds  executed  by  bis  uncle,  the  late  Earl  of  Fife.  In  the  course  of  that  action, 
vsBGM  were  directed  to  be  tried  in  the  Jury  Court,  and  Mr.  Forteath,  the  pursuer  in  this 
case,  was  called  as  a  witness  upon  the  part  of  the  trusted  of  the  late  Eirl  of  Fife. 
When  he  was  so  called  in  Court,  the  counsel  for  Lord  Fife  stated  various  facts  touching 
the  general  character  and  habits  of  Mr.  Forteath,  which  they  offered  to  prove,  and  which, 
if  proved,  they  contended,  would  render  Mr.  Forteath  not  an  admissible,  or,  at  any  rate, 
not  a  credible  witness.  The  Jury  Court  decided  that  it  was  not  competent  for  the 
pnrsner  to  go  into  a  proof  of  the  statements  made  by  the  counsel  for  the  pursuer,  and 
Mr.  Forteath  was  examined. 

Mr.  Forteath  then  raised  an  action  of  damages  against  Lord  Fife,  concluding  for 
L20,000  as  reparation  for  the  injury  he  had  sustained  in  his  feelings  and  character,  by 
the  objections  which  were  made  to  his  admissibility  as  a  witness  in  the  Jury  Court. 
This  action  came  to  depend  before  Lord  Gillies,  in  the  Outer-House,  and  his  Lordship 
pronounced  the  following  interlocutor: — **2Sth  November  1818. — The  Lord  Ordinary 
having  considered  the  revised  condescendence  for  the  pursuer,  and  answers  thereto  for 
the  defender,  and  heard  parties'  procurators  fully  upon  the  defender's  objection  to  the 
relevancy,  appoints  the  parties  severally  to  print  their  condescendence  and  answers,  and 
Bommons  and  defences,  and  to  put  copies  thereof  into  process  without  delay ;  and,  when 
lodged,  directs  the  clerk  to  the  [9]  process  to  transmit  the  same,  togedier  with  the 
process,  to  the  first  clerk  of  the  Jury  Court,  in  order  that  the  said  clerk  may  prepare  a 
draft  of  an  issue  or  issues,  and  return  the  said  drafts  with  the  process  itself,  to  the  clerk 
of  process,  in  order  to  be  transmitted  to  the  Lord  Ordinary,  all  in  terms  of  the  Act  of 
Sederunt  prescribing  rules  and  regulations  for  the  Jury  Court ;  and,  in  order  that  the 
import  of  the  said  debate  upon  the  relevancy  may  be  before  the  Court  at  adjusting  the 
issue  or  issues,  appoints  the  parties  to  prepare,  print,  and  box  mutual  minutes  thereof 
guamprtmum. 

In  ohedience  to  this  interlocutor,  minutes  were  given  in  by  the  parties,  along  with 
the  condescendence  and  answers,^  and  a  hearing  in  presence  followed. 

^  REVISED  CONDESCENDENCE  for  Alkxandbr  Forteath,  Esquire,  of  Newton, 

against  the  Right  Honourable  Jambs,  Earl  of  Fife. 

The  pursuer  condescends,  says,  and  offers  to  prove, 

1.  That^  for  several  years  previous  to  the  death  of  the  late  James,  Earl  of  Fife,  the 
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[10]  Pleaded  for  t?ie  pursuer. — The  pursuer  has  been  grossly  iigared,  and  must  be 
entitled  to  claim  redress.  He  was  cited  without  [11]  any  inclination  of  his  own  to 
appear  and  give  evidence  in  a  certain  cause.  By  the  law  of  the  country  he  is  bound  to 
attend  to  such  [12]  citation,  to  appear  in  Courts  and  to  answer  all  pertinent  inter- 
said  Alexander  Forteath,  pursuer,  was  in  the  employment  of  his  Lordship  as  his  privats 
secretary. 

2.  That,  during  that  period,  the  pursuer  enjoyed  much  of  the  confidence  of  the  late 
Earl  of  Fife,  and  received  from  him  many  marks  and  expressions  of  friendship^  regard, 
and  respect. 

3.  That,  both  in  the  course  of  the  period  during  which  the  pursuer  so  resided  with 
the  late  Earl  of  Fife,  and /or  many  years  after  hie  death,  the  pursuer  was  treated  by  all 
the  members  and  friends  of  the  family  as  a  person  whom  they  held  in  respect  and 
esteem,  and  believed  to  have  conducted  himself  with  uniform  correctness  and  honour. 
Without  limiting  the  fact,  as  here  averred,  the  pursuer  particularly  condesce^ids,  that  be 
was  so  treated,  received,  and  addressed,  by  the  Honourable  George  Duff,  brother  of  tbe 
late  Earl ;  by  General  Duff,  the  brother  of  the  present  Earl ;  by  Mr.  Wharton  Da£^  bis 
Lordship's  brother-in-law;  by  Lady  Sophia  Wharton;  by  Mr.  Stewart  Souter,  Mr. 
George  Wilson,  and  Mr.  Patrick  Duff,  the  factors  and  agents  of  Lord  Fife  in  the  country, 
and  by  Mr.  William  Inglis  and  Walter  Cook,  his  agents  in  Edinburgh. 

4.  That,  more  especially,  the  said  pursuer  was  treated,  visited,  received,  and 
addressed  by  the  defender  James,  Earl  of  Fife,  not  only  as  a  person  of  unimpeacbed 
character  in  point  of  honour  and  veracity,  but  as  one  whom  he  personally  held  in  respect 
and  esteem ;  and  that  this  conduct  of  the  defender,  the  Earl  of  Fife,  continued  to  be 
uniformly  of  the  same  character,  down  to  the  time  when  the  trial  of  an  issue  in  the  Jury 
Court  took  place  in  October  1816. 

5.  That  in  October  1808,  when  certain  deeds  were  executed  by  the  late  James,  Earl 
of  Fife,  the  pursuer  was  residing  with  his  Lordship  as  his  secretary,  and  was  an 
instrumentary  witness  to  those  deeds. 

6.  That  ihe  defender,  having  succeeded  to  the  earldom  by  the  death  of  Alexander, 
Earl  of  Fife,  brought  an  action  for  reducing  those  deeds  of  settlement  executed  by  Earl 
James,  on  certain  grounds  connected  with  the  manner  in  which  they  were  executed. 

7.  That  in  the  course  of  the  proceedings,  both  before  and  after  the  action  was  raised, 
the  pursuer  was  applied  to  by  the  agents  of  the  defender,  as  a  person  whose  testimony 
would  be  of  importance  in  the  cause  ;  that  pains  were  then  taken  by  the  defender  to 
increase  his  intimacy  and  good  understanding  with  the  pursuer ;  and  that,  on  the  very 
first  application  for  information,  the  pursuer  gave  an  open  and  candid  account  of  all  be 
knew,  according  to  the  best  of  his  recollection  ;  but  at  the  same  time  stated  distinctly, 
that,  on  several  of  the  material  points,  his  recollection  was  by  no  means  distinct. 

8.  That,  on  the  29th  day  of  October  1816,  the  trial  of  certain  issues  in  the  cause  took 
place  in  the  Jury  Court ;  and  that,  on  that  occasion,  the  pursuer  was  cited  and  examined 
as  a  witness  for  the  present  defender,  the  Earl  of  Fife. 

9.  That  the  said  defender  being  dissatisfied  with  the  verdict,  applied  to  tbeir 
Lordships  of  the  Second  Division  of  the  Court  of  Session  for  a  new  trial  on  one  of  tbe 
issues ;  and  the  Court  having  granted  the  new  trial,  Lord  Fife  presented  a  petition,  in 
which  he  prayed  the  Court  to  order  that  he  should  stand  as  defender  in  the  new  trial : 
That  in  that  petition  the  defender  did,  in  the  most  deliberate  manner,  calumniate  tbe 
pursuer,  who  was  no  party  to  the  proceeding,  in  the  following  words.  "  He  {i,e.  Lord 
Fife)  might  then,  it  would  be  said,  call  Mr.  Forteath  Williamson,  the  instrumentary 
witness,  or  Mr.  Stewart  Souter ;  but,  in  the  first  place,  he  conceives  that  the  last  of 
these  persons  is  inadmissible  (as  being  one  of  the  trustees  of  the  late  Lord  Fife),  and 
the  other  (i,e,  the  pursuer)  incredible.  It  is  needless  to  repeat  over  again  to  your  Lord- 
ships the  objections  which  he  has  to  both  these  individuals  as  witnesses.  This  ie  not 
the  proper  time  or  place  for  stating  these  objections.  It  is  sufficient  to  say,  that  be  has, 
and  intends  to  state,  insuperahle  obstacles  to  Williamson^s  receiving  the  dightest  credit, 

10.  That  the  new  tried  took  place  on  the  3d  March  1817  :  That  the  defender,  James 
Earl  of  Fife,  was  personally  present  in  Court  during  the  proceedings  in  the  said  trial, 
and,  particularly,  was  present  during  the  whole  time  when  the  statements  were  made 
relative  to  the  pursuer  Alexander  Fortieth  ;  and  this  fact^  so  far  as  it  is  not  admitted,  the 
pursuer  expressly  offers  to  prove. 
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rogatories.  This  is  his  duty  as  a  citizen ;  and,  on  the  other  hand,  [18]  unless  he  is  in 
some  waj  ineapaeitated,  the  right  to  give  evidence  is  a  munus  ptMieum  of  which  he  cannot 
be  deprived.  It  is  true  that  a  party  is  entitled  to  object  to  the  admissibility  of  a 
witness  who  is  adduced  against  him,  but  he  must  do  so  in  a  lawful  way,  and  his  objec- 

11.  That  the  pursuer  was  cited  in  that  trial  as  a  witness  for  the  defenders,  the 
trustees  of  the  late  Earl  of  Fife. 

12.  That,  when  the  said  pursuer  was  called  in  to  be  examined,  Francis  Jeffrey, 
Esqoite,  one  of  the  counsel  specially  employed  and  instructed  by  Lord  Fife,  brought 
forward  a  variety  of  averments,  professedly  as  objections  to  the  admissibility  and  cr^i- 
bility  of  the  said  pursuer  as  a  witness  in  the  cause :  That^  in  particular,  he  stated  that 
the  said  Earl  was  "  prepared  to  bring  evidence  as  to  a  datemeni  made  by  WiUianuan 
Junudf  (the  pursuer),  that  he  did  not  fed  himself  to  be  a  free  and  fair  mtnees  in  the 
cauie:"  And  further,  that  "before  he  (the  pursuer)  came  into  Courts  he  said  it  was  a 
bard  thing  that  he  should  be  called  to  give  evidence  in  this  cause  ;  that  it  was  a  grievous 
ihing  to  be  exposed  to  the  alternative  of  PKBJUBiNa  hdisklf,  or  losing  his  situation ; "  and 
that  it  was  directly  inferred,  that  the  pursuer  ?iad  peijured  himself,  in  the  following 
words : — "  At  the  former  trial  of  the  cause  in  this  Courts  Mr.  Williamson  did  take  an 
oaih^  and  Mr.  Williamson  has  not  lost^his  situaHon," 

13.  That  the  averments  so  made,  by  the  instructions  of  the  said  defender,  and  in  his 
hearing,  were  utterly  falser  no  such  statement  having  ever  been  made  by  the  pursuer. 

14.  That  on  said  occasion,  the  said  Francis  Jeffrey  did  further  address  the  Court  in 
these  words,  or  in  words  of  the  same  import  and  effect  "  That  we  have  objections 
to  state  to  this  witness  (meaning  the  pursuer),  though  some  of  these  are  of  a  nature 
which  we  would  be  well  pleased  not  to  be  placed  under  the  necessity  of  stating.  But 
we  conceive  it  to  be  an  indispensable  part  of  our  duty  to  lay  before  the  Court,  clearly 
and  distinctly,  the  whole  of  the  grounds  upon  which  we  conceive  that  his  testimony 
should  be  entirely  excluded ;  and,  at  all  events,  if  you  should  think  the  averments  we 
make,  and  the  evidence  toe  are  ready  to  prodtuse  to  substantiate  them,  are  illegal,  or 
iBBuQcient  to  exclude  his  evidence  being  taken,  the  facts^  if  not  sufficient  entirely  to 
exclude  his  evidence,  will,  along  with  the  other  facts  regarding  his  evidence,  render  the 
admission  of  his  testimony  of  little  consequence  in  this  cause," 

15.  That  the  averment  of  agency  being  totally  groundless,  the  defender,  though  per- 
mitted,/otZe^  to  prove  it;  and  that  objection  was  accordingly  repelled. 

16.  That  thereafter,  the  said  Francis  Jefirey  proceeded  to  make  a  statement  in  the 
following  words,  or  in  words  of  the  same  import  and  effect  "  We  are  prepared  mth 
eoidenee  to  instruct,  that  this  person  (meaning  the  pursuer),  in  the  course  of  his  residence 
snd  employment  in  the  family  of  the  late  Earl  of  Fife,  conducted  himself  with  such 
dujplicity^  such  gross  irregularity,  and  such  apparent  dishonesty,  as  to  reduce  him  to  the 
dtuation  of  a  person  AuroQvrBXR  unwortht  op  credit  as  a  witness.  We  are  prepared 
to  establish  that  lie  put  papers  before  Lord  Fife,  telling  him  they  were  papers  of  a 
RATORE  WHICH  THST  WERE  NOT,  ond  that  he  put  blank  papers  before  him,  alleging  they 
fsere  papers  about  which  Tie  had  been  conversing  with  his  Lordship  ;  and  having  obtained 
ikw  Lordship's  signature,  that  he  took  them  anoay  for  purposes  of  his  own.  We  are 
fiaiher  prepared  to  prove,  that  he  did  tender  for  his  Lordship's  subscription,  what 
HI  MADE  the  Earl  beueve  was  a  draft  upon  his  bank  aooount  for  a  certain  sum  of 

EONKT,  WHKI   THE   FACT   WAS,  IT   WAS   FOR  A  LARGER  SUM ;  and   UOt  Only  that,  OU  SOmS 

occasions,  when  the  ink  in  his  Lordship's  pen  failed,  he  was  in  the  use  of  taking  his  own 
pen  and  making  the  subscription  of  his  Lordship ;  but  that,  on  some  occasions,  he  even 
ArnxxD  the  subscription  of  the  Earl  to  one  or  two  instruments,  with  which  the 
Eabl  was  never  made  acquainted.  He  forged  franks,  which  shows  some  practice  of 
forgmg  the  EarVs  subscription.  There  are  also  other  subordinate  circumstances  as  to 
the  advantages  he  took  of  the  Earl,  who  trusted  so  much  to  his  agency." 

And  in  revising  the  said  12th,  ISth,  14th,  15th,  and  16th  articles,  with  reference  to 
the  answers  thereto  made,  the  pursuer  hereby  specially  requires  the  defender  to 
confess,  or  otherwise  explicitly  to  deny,  \st,  Whether  the  expressions  here  set 
forth,  or  expressions  of  similar  import,  were  used  by  the  defender's  counsel  on 
the  occasion  libelled,  or  not ;  and,  ^dly,  Whether,  if  they  were  used,  they  were 
or  were  not  authorised  or  sanctioned  by  him  the  said  defender? 

17.  That  these  averments  and  offers  of  proof  were  made  in  open  Court,  in  a  cause  in 

?.a  VOL.  n.  17 
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tion  must  be  lawfully  proved.  It  is  a  good  objection  that  the  proposed  witness  is  a 
peraon  of  infamous  character;  but  witnesses  must  be  protected  from  the  danger  of 
having  this  objection  wantonly  made  against  them.  For  this  purpose  the  law  ha?  fixed 
the  mode  of  proof  by  which  this  objection  is  to  be  made  good.     This  can  only  be,  by 

which  the  pursuer  was  no  party,  and  where  it  was  not  competent  for  the  Court  to  admit 
of  the  inquiry,  as  was  accordingly  solemnly  decided. 

18.  That  the  whole  of  the  above  statements  were  entirely  falser  which  the  said 
defender  was  totally  unable  to  prove,  and  which,  being  so  false,  wero  made  for  the  sole 
purpose  of  defaming  and  injuring  the  pursuer^  or  of  gaining  some  advantage  to  the 
defender,  by  a  total  disregard  of  the  feelings,  the  character,  and  the  interest  of  tbe 
pursuer ;  and  the  defender  is  hereby  expressly  called  upon  and  required^  either  to  admit 
the  whole  of  the  said  statements  to  have  been  false,  or  now  to  undbrtakb  to  pboti 

THBM. 

In  revising,  the  pursuer  again  requires  the  defender,  either  to  admit  the  avermentB, 
which  in  the  said  trial  he  offered  to  prove,  to  have  been  false  and  groundless,  or 
to  adhere  to  his  former  statements,  and  now  undertake  to  prove  them.  And 
further,  the  said  defender,  in  so  far  as  he  alleges  that  he  acted  on  the  infonna> 
tion  of  others,  is  hereby  requirod  to  specify  the  names  and  deeignaiions  of  the 
persons  on  whose  authority  such  calumnious  statements  were  mada 

19.  That  the' whole  of  the  said  statements  wero  made  by  special  instructions  given 
by  the  defender  to  his  agents  and  counsel,  and  that  they  wero  at  any  rate  sanctioned, 
adopted,  and  approved  of  by  himself,  in  the  precise  terms  in  which  they  were  delivered, 
he  being  personally  present  while  they  were  made. 

20.  That  accurate  notes  wero  taken  of  the  whole  proceedings  in  the  said  trial,  and 
especially  of  the  statements  of  the  counsel  of  the  Noble  Earl,  relative  to  the  pursuer,  by 
a  short-hand  writer,  employed  and  paid  by  Lord  Fife :  That  the  report  so  made,  bearing 
the  whole  words  above  quoted,  was  put  into  the  hands  of  the  agents  of  the  defender : 
That  various  copies  thereof  were  made ;  and  that  one  or  more  of  those  copies  were  sent 
to  the  counties  of  Banff  and  Elgin,  and  particularly  a  copy  or  copies  were  sent  to  Mr. 
John  Lawson  at  Oldmills,  in  the  county  of  Elgin,  one  of  the  factors  of  the  defender ; 
and  that  the  same,  or  copies  thereof,  were  anxiously  circulated  by  him  through  tbe 
whole  country,  for  the  purpose  of  injuring  the  character  of  the  pursuer. 

In  revising,  the  pursuer  requires  the  defender  to  confess  or  deny.  Whether  copies  of 
the  notes  made  by  the  short-hand  writer  admitted  to  have  been  employed  by 
him,  were  or  were  not  sent  to  the  persons  specified  in  the  above  article,  or  circu- 
lated in  the  manner  therein  set  forth. 

21.  That  from  the  ranlc  and  influence  of  the  pursuer,  and  tbe  very  solenm  and 
serious  form  in  which  the  said  charges  were  advanced,  while  the  pureuer  had  no 
opportunity  of  defending  himself  against  them,  and  when  it  was  incompetent  to  inquire 
into  them,  the  said  pursuer  has  suffered  very  great  injury,  not  only  in  his  feelings,  but 
in  his  general  estimation  in  the  country. 

The  answers  appear  to  consist  more  of  argument  and  pleas  of  relevancy,  than  of 
averment  or  denial  of  fact  But  the  pursuer  has  confined  himself  strictly  to  a 
condescendence  of  facts,  in  terms  of  the  Act  of  Sederunt. 

In  respect  whereof,  4'c. 

REVISED  ANSWERS  for  the  right  Honourable  James  Earl  of  Fife,  to  the 
REVISED  CONDESCENDENCE  for  Alexander  Fortbath,  Esq.  of  Newton, 
formerly  Alexander  Williamson, — Pursuer, 

1.  This  is  true. 

2.  The  respondent  believes  that  this  is  true  also. 

3.  The  respondent  believes  that  all  the  persons  here  mentioned  did  behave  towaitls 
the  pursuer  as  a  person  whom  they  held  in  respect ;  by  which  he  means  to  say,  that 
they  conducted  themselves  towards  him  with  all  that  civility  which  persons  of  tbeii 
description  usually  practise  towards  those  with  whom  they  do  not  mean  to  quarrel 

4.  The  respondent  certainly  at  one  time  thought  favourably  of  the  pursuer ;  hut  he 
had  not  received  the  information,  nor  bad  the  occi^ions  of  knowledge,  which  have  led 
to  his  present  opinion, 
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the  production  of  a  sentence  which  infen  infamy.  If  a  party  makes  this  objection, 
without  haying  the  means  which  the  law  has  pointed  ont  as  necessary  to  make  it  good, 
he  must  just  teke  the  consequences  in  the  same  way  as  any  other  party  who  has  made  a 
false  and  injurious  assertion,  with  regard  to  the  character  of  any  individual.     There  can 

5.  This  is  supposed  to  be  true. 

6.  This  is  true. 

7.  It  is  true  that  the  agents  of  the  respondent  applied  to  the  pursuer,  as  a  person 
whose  testimony  might  be  of  importance  ;  but  all  the  rest  of  the  article  is  denied. 

8..  It  is  admitted  that  the  respondent  called  the  pursuer  to  give  evidence ;  but  this 
was  solely  because  the  respondent  was  informed  by  his  counsel,  that,  appearing  on  the 
&ce  of  the  deeds  to  be  an  instrumentary  witness,  it  was  impossible  to  leave  him  out 

9.  It  is  admitted  that  the  respondent  applied  for  and  obtained  a  new  trial,  and  that 
in  the  petition  that  is  here  mentioned  the  words  that  are  quoted  occur ;  but  the  words 
aie  not  calumnious. 

10.  The  respondent  admits  that  he  was  present  at  the  second  trial,  which  took  place 
on  the  3d  of  March  ;  but  whether  he  was  actually  in  Court  during  all  the  time  when 
the  statements  were  making  relative  to  the  pursuer  he  really  cannot  recollect. 

11.  This  is  true. 

12.  13,  14,  15,  and  16.  The  respondent  does  not  mean  to  deny  that  statements 
intended  and  calculated  to  discredit  the  pursuer  were  made  on  this  occasion  by  his 
counsel,  and  with  his  permission  and  approbation;  but  he  does  not  admit  that  the 
expressions  here  recited,  or  equivalent  expressions,  were  used ;  and  though  he  is  per- 
suaded that  what  was  actually  said  by  his  counsel  was  in  substance  conformable  to  his 
instractions,  he  does  not  conceive  that  he  is  responsible  for  every  particular  expression 
which  his  counsel  may  have  used  in  the  warmth  of  an  extemporary  address.  For  all 
that  the  respondent  did  authorise  to  be  stated,  he  had  the  authority  of  informers  on 
whom  he  thought  himself  eutided  to  rely.  He  did  bona  fide  rely  upon  them,  and  was 
ready  to  have  brought  forward  respectable  witnesses  to  support  every  article  of  his 
allegations. 

In  answer  to  the  requisition  made  by  the  pursuer  in  relation  to  these  articles  of  the 
condescendence,  the  respondent  shall  merely  say,  that  the  pursuer  is  not  entitled 
to  require  him  to  remember  expressions  as  to  which  his  recollection  is  not  dis- 
tinct; and  that  he  again  refuses  to  admit  the  allegations  contained  in  these 
articles. 

17.  It  is  admitted  that  the  Court  did  not  allow  the  respondent  to  prove  the  allega- 
tiona  here  alluded  to  :  But  they  could  not  possibly  judge  of  their  competency  without 
bearing  them.  The  judgment  by  which  they  were  disallowed  was  pronounced  with 
much  hesitation  and  difficulty.  The  respondent  and  his  advisers  did  bona  fide  believe 
that  there  were  grounds  in  law  upon  which  the  competency  of  proving  them  might  be 
maintained ;  and  being  material  to  the  issue  of  the  cause,  they  were  entitled  to  take  the 
opinion  of  the  Court  upon  this  point,  and  to  enable  the  Court  to  judge  of  it  by  distinctly^ 
and  articulately  stating  what  were  the  allegations  so  offered  to  be  proved. 

18.  The  respondent  could  have  no  personal  knowledge  of  the  truth  or  falsehood  of 
the  statements  here  referred  to.  He  certainly  believed  all  that  he  directed  to  be  stated 
to  be  true ;  having  been  informed  of  it  by  witnesses  whose  accuracy  he  had  no  reason  to 
suspect,  and  whom  he  was  ready  to  bring  forward  to  speak  for  themselves.  The  alleged 
diRegard  of  the  pursuer's  feelings,  and  purpose  of  injuring  his  character,  is  explicitly 
denied.  The  respondent  never  would  have  made  any  averment  respecting  him,  if  he 
bad  not  been  brought  forward  as  a  witness  in  a  cause  where  the  respondent  was  a  party, 
and  in  which  the  respondent  had  reason  to  believe  that  he  might  swear  what  was  not 
true ;  which  apprehension  was  in  so  far  verified,  that  the  pursuer  did  certainly,  on  that 
ocoasion,  depone  in  various  particulars  to  facts  inconsistent  with  what  he  had  sworn  to 
on  the  former  trial ;  and  did  also  depone,  that  he  had  not  been  in  Court,  or  listening  to 
the  depositions  of  the  other  witnesses,  which,  in  point  of  fact,  was  not  true.  The 
lespondent^  in  making  the  averments  that  he  did  make,  acted  bona  fide  under  the  fair 
influence  of  information  which  he  believed  to  be  correct.  The  requisition  with  which 
ibis  article  closes  contains  a  demand  which  the  pursuer  has  no  right  to  make. 

The  respondent  must  make  the  same  remark  on  the  requisition  which  is  repeated  by 
the  pursuer  on  revising  this  article,    Tbd  respondent  will  neither  admit  nor  deny 
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be  no  doubt  that  statements  thus  made  without  legal  oTidence  to  support  them  are 

scandalous  in  a    high    degree.       They    are  more    dangerous   to  the   party  againsfc 

whom  they  are  directed  from   the  solemn  and   deliberate  manner  in  which  they 

are  brought  forward  in  a  court  of  justice,  than  if  made  rashly  in  conversation.    The 

pursuer  maintains,  let.  That  the  matter  stated  was  not  pertinent  to  the  issue,  the  charges 

having  been  made  under  circumstances  which  the  law  of  Scotland  does  not  sauction ; 

and,  2dly,  Whether  it  was  pertinent  to  the  issue  or  not^  in  other  words  whether  the 

charges  were  relevantly  made  or  not,  yet,  being  in  themselves  false  and  injurious,  they 

are  necessarily  actionable.     It  is  not  necessary  that  the  pursuer  should  expressly  state 

that  the  assertions  of  which  he  complains  were  made  from  motives  of  malice.     They  are 

false,  and  highly  injurious,  and,  in  such  circumstances,  the  law  presumes  a  malicioas 

motive. — Matheus^  48,  tit.  15,  p.  668. — M'KenMs  Criminal  Law^  part  2,  tit  26,  sect 

6,  p.  bSS.—Howeire  State  Trial,  vol.  xix.  p.  126S,— Hume  on  Trials,  vol  ii.  p.  154, 

157. — Supplemental  Notes,  p.  113. — Burnett,  p.  398. — Stair,  b.  iv.  tit  43. — Dirieton'i 

Doubts,  p.  224. — Master  of  Jedburgh  against  Elliot,  5th  June  1623,  Morrison,  16,659. 

— Lord  Milton  against  Lady  Milton,  31st  January  1671,  p.  16,674. — Taylor  against 

Lindores,  22d  February  1709,  p.  16,716.— i?a»A^<w,  b.  iv.  tit  31,  sect  l.—Ersk.  b.  iv. 

tit  2,  sect  29. — Irvine  against  Irvine,  22d  November  1751,  Morrison,  p.  16,762.— 

Hill  against  Sym,  27th  July  1611,  Morrison,  13,921. — Graham  against  Skene  and 

Cunningham,  8th  March  1765,  p.  13,923. — Hardman  against  Toung,  11th  December 

1744,  p.  13,987.— Peat  against  Smith,  6th  March  1793,  p.  13,941.— Scotland  against 

Thomson,   8th    August    1786,   Morr,   Appen.   voce    Delinquency. — Lockhart    against 

Qoldie,  25th  February  1763,  p.  359  — Mudie  against  Henderson,  9th  December  1800, 

p.  360. — Thomson  against  Gillie,  16th  May  1810,  Fac  Coll. — Leven  against  the  Board 

of  Excise,  8th  March  1814,  do. — Leven  against  Young,  27th  February  1816,  do.— 

BaiUie  against  Bryson,  12th  March  1818,  Murraijs  Reports,  p.  320. 

[14]  Pleaded  for  the  defender, — This  action  is  new,  and  altogether  unprecedented. 
Every  man  who  is  engaged  in  a  law-suit  has  a  right  to  have  pertinent  truth  discovered. 
He  has,  therefore,  a  legal  interest  in  the  purity  of  all  those  sources  of  information  from 
which  truth  may  be  sought,  either  by  himself,  or  by  his  adversary.  Hence  his  efforts 
to  prevent  or  detect  error  are  encouraged,  and  he  is  liberally  furnished  with  all  the 
power  that  courts  can  bestow,  for  bringing  truth  to  light,  and  for  excluding  or  punish- 
ing falsehood.  The  whole  theory  of  evidence  is  founded  upon  the  principle  that  every 
thing  necessary  for  the  attainment  of  truth  is  to  be  done,  and  that  every  thing  likely  to 

more  than  he  has  done  above ;  nor  is  there  any  order  upon  him  to  furnish  the 
pursuer  with  a  list  of  witnesses,  but  only  with  particular  averments  in  point  of 
fact 

19.  The  respondent  admits  that^  to  a  certain  extent,  he  gave  special  instructions  to 
his  men  of  business ;  but  he  does  not  admit  that  he  instructed  them  to  make  the  aver- 
ments set  forth  in  this  condescendence.  The  fact  is,  that  he  gave  them  some  informa- 
tion, and  they  acquired  more  for  themselves,  as  is  usual  in  all  cases  whatever.  The 
respondent  was  not  more  special  in  his  instructions  than  other  litigants  generally  are. 

20.  It  is  admitted  that  a  short-hand  writer  was  employed  by  the  respondent ;  but  he 
does  not  know  whether  the  notes  taken  by  him  are  accurate  or  not  The  respondent 
has  no  access  to  know  whether  copies  of  these  notes  were  or  were  not  sent  to  the 
persons  here  mentioned,  or  to  others  in  the  counties  of  Banff  and  Elgin ;  none  of  them 
were  sent  by  him ;  nor  did  he  ever  circulate  any  thing  for  the  purpose  of  injaring  the 
pursuer.  On  the  contrary,  he  refused  to  let  the  trial  be  published  to  avoid  giving 
unnecessary  offence ;  and  the  only  publication  that  has  yet  been  made  of  the  alleged 
defamation  is  in  the  pursuer's  printed  summons. 

The  respondent  conceives  that  the  pursuer  has  no  right  to  make  the  demand  added 
on  revising  this  article ;  but  he  has  no  hesitation  in  saying,  that  the  notes  in 
question  were  not  only  never  circulated  by  him,  but  were  not  sent  to  any  person 
whatever  with  his  authority  or  sanction. 

21.  The  charges  were  not  advanced  in  any  form  more  serious  or  solemn  than  what 
marks  all  the  proceedings  of  a  court  of  justice.  The  injury  which  the  pursuer  has  sns* 
tained  in  his  feelings  is  a  thing  of  which  the  respondent  cannot  speak. 

In  respect  whereof,  ^e. 
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lead  into  error  most  be  avoided.  There  is  no  reason  for  receiving  parole  evidence  at  all, 
except  that^  in  all  probability,  it  is  true,  and  hence  the  respect  dae  to  the  evidence 
mnst^  in  every  case,  depend  chiefly  upon  the  veracity  of  the  individual  who  gives  it. 
The  veracity  of  every  individual  depends  upon  his  moral  state.  This  can  only  be 
judged  of  from  his  conduct ;  and,  therefore,  it  is  impossible  ever  to  estimate  the  credit 
due  to  any  man,  without  having  an  almost  unlimited  power  to  bring  his  real  character 
to  light,  by  giving  a  true  picture  of  his  life  and  conversation.  It  is  no  doubt  expedient^ 
to  prevent  this  from  being  converted  into  an  instrument  by  which  character  and  feelings 
may  be  wantonly  sported  with ;  but,  to  every  reasonable  man,  it  must  be  obvious  that 
an  adequate  check  against  this  abuse  is  provided  by  the  instant  controul  which 
courts  have  over  the  proceedings  of  (>arties ;  for  by  this  they  can  prevent  them  in  a 
moment  from  deviating  one  step  from  the  line  of  pertinence.  But  if  it  shall  be  thought 
that  some  other  security  ought  to  be  afforded  to  witnesses,  the  defender  submits  that  no 
such  action  ought  to  be  maintainable,  unless  it  be  distinctly  set  forth  and  proved,  not 
merely  that  the  statements  were  injurious,  but  that  they  were  mctUcwus ;  and  not  only 
that  they  were  false,  but  that  they  were  actually  known  to  be  so  by  the  person  who 
made  them.  If  these  two  conditions  be  not  inserted  into  the  legal  position,  that  such 
acdoDS  are  competent,  it  is  impossible  that  justice  can  be  done  to  any  one  case  of 
evidence.  The  business  of  courts  is  made  absolutely  impracticable.  The  pursuer  does 
not  aver  that  the  defender  made  the  statements  that  are  complained  of  without  having 
used  reasonable  exertions  to  inform  himself,  nor  that  he  was  actuated  by  malice,  nor 
that  he  believed  the  statements  to  be  false.  Such  being  the  case,  it  is  impossible 
to  hold  that,  even  if  the  statements  in  this  condescendence  were  proved,  that  they 
would  relevantly  infer  damages. 

It  is  true  that  falsehood  and  injury  are  prima  fade  evidence  of  malice ;  but  this 
maxim  was  never  intended  to  regulate  any  cases  except  those  in  which  the  statements 
are  made  gratuitously  and  voluntarily ;  and  it  never  has  been  applied,  or  is  at  all  appli- 
cable,  except  to  those  occasions  in  which  scandal  is  uttered  in  private  life,  or  not  within 
those  walk  where  free  discussion  is  privileged.  But  whenever  the  language  is  employed 
upon  occa-  [15]  -sions  where  its  author  had  an  interest,  or  a  right,  or  a  duty  to  speak 
I^inly,  the  rule  is  just  inverted ;  and  the  necessity  or  propriety  of  his  stating  his  own 
views,  whatever  they  may  happen  to  be,  saves  him  from  all  presumptive  charge  of 
malignity,  and  throws  the  burden  of  proving  upon  the  person  who  accuses  him  of  that 
offence.  Of  all  situations,  none  are  so  amply  protected  in  the  necessary  right  of 
freedom  of  investigation,  and  of  speech,  as  courts  of  justice,  because  there  it  is  literally 
impossible  that  business  can  be  done,  unless  truth  be  rigidly  sifted ;  and  this  operation 
cannot  be  accomplished  under  the  fear  of  future  prosecution. 

In  the  present  case,  malice  is  not  even  alleged.  The  defender  received  information, 
the  truth  of  which  he  had  no  reason  to  doubt,  with  regard  to  the  character  of  the 
ponner.  It  was  extremely  material  to  his  interest  that  the  pursuer  should  not  be 
received  as  a  witness ;  and  he  was  therefore  entitled,  at  all  events,  to  take  the  opinion 
of  the  Court  upon  the  effect  of  the  objections  which  he  was  ready  to  instruct  by 
evidence  against  the  character  of  the  proposed  witness. — Stair,  b.  iv.  tit  43,  sect.  7  and 
Beet  11. — £rsk.  b.  iv.  tit.  2,  sect.  23  and  29. — Bank.  b.  iv.  tit.  31,  sect.  1. — BalfauT^s 
Fractieke,  p.  378. — Hume's  Supplemental  Notes,  p.  113. — MaiJieus,  p.  143. — Hodgson 
against  Scarlett,  BamweU  and  Alderson's  Reports,  p.  232,  HUL  T^rm.  1818. 

On  advising  (ISbh  November  1819),  the  Judges  delivered  their  opinions  in  the 
following  terms : — 

Lord  Hermand, — The  only  point  for  the  pursuer  in  this  case  is,  if  witnesses  are  or 
are  not  to  be  ruined  by  calumnious  aspersions  on  their  character,  where  they  have  no 
opportunity  of  repelling  them.  That  is  all  very  true,  that  they  are  not  to  be  ruined. 
Bat  neither  are  parties  to  be  restrained  from  pleading  objections  to  a  witness,  disagree- 
able as  they  may  be  to  him.  Neither  are  they  to  be  restrained  from  throwing  blame  on 
their  opponents.  It  sometimes  happens  that,  unless  in  discussing  an  abstract  point  of 
law,  it  is  impossible  to  carry  on  a  cause  without  censure  being  implied  on  the  opposite 
party.  But  there  are  various  ways  in  which  this  is  prevented  from  being  abused. 
There  is  the  superintendance  of  the  Court,  and  the  protection  that  is  given  against 
malicious  statements.  It  is  necessary  to  consider  the  nature  of  the  charges  here ;  is  it 
malice  or  noti  And  my  opinion  goes  greatly  on  this,  that  I  see  a  manifest  change  of 
ground  on  the  part  of  the  pursuer.     He  talks  at  first  in  very  high  language ;  and,  if  he 
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had  kept  to  that,  he  might  he  entitled  to  go  to  proof  on  it    It  is  stated  in  the  summoii^ 
in  very  hroad  language,  ''  The  said  James  Earl  of  Fife,  although  he  had  himself  cited 
the  pursuer  on  the  first  trial,  did,  from  the  most  unjustifiable  motives,  and  by  false, 
groundless,  and  calumnious  insinuations  and  statements,  in   pleadings   written  and 
verbal,  not  only  attempt  to  prejudice  the  Court  and  jury  sgainst  the  pursuer,  but  did 
defame  and  ixgure  him  in  his  good  name,  cha-  [16]  -racter,  and  reputation,  by  represent- 
ing him  as  having  admitted  that  he  was  not  a  free  and  fair  witness,  and  stating  htm  to 
be  a  person  unworthy  of  credit  as  a  witness,  and  one  who  had  been  guilty  of  dishonesty, 
forgery,  and  of  the  most  heinous  crimes  and  enormities;  and  more  particularly  in  a 
petition  given  in  for  the  said  James  Earl  of  Fife,  to  the  Second  Divison  of  the  Court  of 
Session,  dated  the  9th  January  1817,  near  two  months  prior  to  the  said  new  trial,  the 
most  groundless  and  calumnious  insinuations  were  made  against  the   pursuer,  in  a 
deliberate,  premeditated,  and  malicious  manner."    This  is  a  very  broad  charge;  and 
then  he  goes  on  in  the  4th  page,  '^  That  the  whole  of  the  said  statements,  imputing 
charges  of  the  most  serious  crimes,  were  most  false,  libellous,  and  calumnious ;  that  they 
were  totally  incompetent  and  inadmissible  in  the  proceedings  in  which  they  were  made, 
and  were  solely  intended  and  calculated  to  destroy  the  character,  and  deeply  to  injure 
the  feelings,  of  the  said  pursuer,  and  distress   his  family,  friends,  and  connexiona" 
That  is  extremely  strong ;  and  it  states,  that  the  sole  motive  for  making  the  objection 
was  to  calumniate  and  ruin  him  by  false  and  malicious  statements.     This  is  very  clearly 
relevant ;  and  there  is  a  statement  of  circulation  of  the  defamation,  for  the  purpose  of 
traducing  the  pursuer.     But  is  that  the  charge  now  before  us  1    The  circulation  may  do 
as  it  now  stands.     But  does  the  condescendence  state  the  charge  the  same  as  in  the 
summons?    The  condescendence  says, '"that  the  whole  of  the  above  statements  were 
entirely  false,  which  the  said  defender  was  totally  unable  to  prove ;  and  which,  being 
so  false,  were  made  for  the  sole  purpose  of  defaming  and  injuring  the  pursuer,  or  of 
gaining  some  advantage  to  the  defender,  by  a  total  disregard  of  the  feelings,  the 
character,  and  the  interest  of  the  pursuer."    Here  is  an  alternative,  "  or  of  gaining  some 
advantage  to  the  defender.''    This  is  a  most  material  point.     The  defender  does  admit, 
and  it  is  the  essence  of  his  case,  that  he  expected  an  advantage  by  stating  the  objection. 
But  to  tell  us  that  the  charge  was  false,  and  not  proved,  is  not  enough.     Proof  was 
offered ;  but  was  rejected  by  the  Jury  Court, — the  Chief  Commissioner  being  of  opinion 
that,  though  I  may  bring  proof  as  to  general  character,  I  cannot  as  to  special  facts ;  and 
the  other  two  Judges,  that  neither  special  nor  general  objections  could  go  to  proof. 
Then,  look  at  the  terms  of  the  issue,  "  Whether  the  words  contained  in  a  petition,  dated 
the  9th  January  1817,  presented  to  the  Second  Division  of  the  Court  of  Session,  in  the 
name  of  the  defender,  and  particularly  set  forth  in  the  summons,  are  false,  calumnious^ 
and  iigurious  to  the  pursuer's  character  f"    And,  in  the  third  issue,  '*  whether  the  said 
words  were  false,  calumnious,  or  ii^jurious  to  the  character  of  the  pursuer?"    This  is 
not  carrying  out  the  charge  in  the  summons.     It  is  frittered  down,  first  in  the  condes- 
cendence, and  then  in  the  issue ;  and  the  same  terms  are  repeated  in  every  article.    I 
think  them  not  relevant.     False  and  ii\jurious  is  not  [17]  enough ;  and,  as  to  calum- 
nious,  it  is  quite  indefinite.     Bat  let  it  go  back  to  msdicious,  and  then  it  will  make  a 
case  very  different ;  and  I  presume  that  there  will  be  no  doubt  of  the  relevancy,  if  the 
pursuer  chooses  to  revert  to  the  summons.     It  is  very  possible  that  falsehood  is  an 
injury,  even  in  loose  conversation,  and  you  have  then  no  alternative ;  you  must  not) 
even  in  loose  conversation,  make  falsb  accusations,  without  it  being  presumed  to  be 
from  a  malicious  motive.     But  is  that  the  case  when  there  is  a  legitimate  motive  f    The 
presumption  there  is  the  other  way.     It  is  essential  that  malice  be  libelled  and  proved. 
Suppose  a  public  prosecutor  raised  a  prosecution,  and  the  pannel  was  acquitted,  and 
that  the  information  had  been  got  from  suborned  witnesses,  would  that  form  a  ground  of 
action  against  the  Lord  Advocate  t    Or,  suppose  one  man  accuses  another  of  a  crime, 
and  lays  it  before  the  proper  officer,  would  you  presume  malice  in  such  a  casef    A  man 
has  lost  his  property,  and  he  takes  the  proper  legal  means  to  recover  it,  and  you  would 
find  him  liable  in  damages.     A  juryman  is  in  the  same  situation ;  and,  if  a  parcel  of 
people  have  combined  so  as  to  deceive  the  jury,  are  they  to  be  liable  in  damages  f    Bat 
the  question  here  is.  Does  not  the  party  stand  in  a  more  favourable  situation  f    Every 
plea  of  indulgence  that  would  be  given  to  a  public  prosecutor,  a  juryman,  or  others, 
applies  with  greater  strength  to  a  party.     Interest  is  no  doubt  apt  to  mislead  us  all  ; 
but  what  is  a  litigant  to  do  1 — the  duty  of  a  litigant  is  to  give  up  his  mind  to  counsel, 
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and  he  ie  to  be  guided  by  fehem  as  to  what  he  is  to  state.  Is  there  a  presamption  of 
malice  from  that  circumstance  )  I  think  not ;  and,  therefore,  malice  mast  be  libelled 
and  proved.  There  is  the  aignment  of  civil  law,  "  Testium  fides  diligenter  examinanda 
at"  Are  we  not  entitled  to  weigh  the  character  of  witnesses ?  The  question  is  not^ 
what  the  defender  gained  l^y  the  charge,  but  what  he  expected  to  gain  1  With  regard 
to  a  number  of  the  cases,  the  strongest  is  that  of  Eobertson.  Ton  found  expences  due, 
bat  the  House  of  Lords  altered  the  judgment.  There  is  the  case  of  Scarlett,  but  that  is 
the  case  of  a  counsel ;  and  if  I  were  to  trouble  you  with  that  case,  I  think  I  could  shew 
^t  we  stand  here  pretty  much  in  the  same  situation  with  our  brethren  in  England.  I 
think  the  charge  is  altogether  irrelevant. 

Lord  BcUmuto. — We  are  now  called  on  to  consider  the  relevancy  of  an  objection 
made  to  a  witness.  The  free  discussion  of  the  faith  to  be  given  to  a  witness  is 
established  beyond  the  possibility  of  doubt;  the  very  oath  he  gives,  shews  that  you 
may  make  any  objection  to  him,  and  you  may  verify  it  by  evidence.  This  is  constantly 
done  in  ^e  civil  court  In  this  question,  the  pursuer  in  the  former  action  objected  to 
the  evidence  of  the  witness  as  incompetent,  and  offered  to  establish  the  objection ;  but 
the  Judges  of  the  Jury  Court  thought  they  could  not  allow  it  That  passes  over,  and  a 
eonsiderable  period  intervenes,  and  now  an  ac-  [18]  -tion  of  damages  is  raised  for  making 
the  objection,  and  we  are  to  judge  if  that  action  be  well  founded.  I  am  free  to  say  it  is 
not  The  defender  had  a  great  interest  in  the  question,  and,  according  to  my  ideas,  he 
was  entitled  to  state  objections  to  any  of  the  witnesses.  If  an  action  of  damages  is  to 
be  allowed  for  stating  such  an  objection,  or  for  a  judge  giving  his  opinion,  which  is  the 
same  thing,  there  is  an  end  to  free  discussion,  both  as  to  pleading  and  giving  an  opinion. 
In  the  case  of  bills  of  suspensions,  are  there  not  every  day  grounds  of  suspension  on  the 
head  of  fraud  or  forgery  1  and,  though  the  party  often  does  not  believe  it,  but  states  it 
merely  for  the  purpose  of  delay,  did  you  ever  hear  that  an  action  of  damages  might  be 
brought f  Here  Lord  Fife  just  stood  in  this  situation;  he  was  a  party,  and  stated  an 
objection,  which,  if  he  had  proved  it,  would  have  been  a  valid  objection.  The  Jury 
Coorc  repelled  the  offer  of  proof.  In  an  action  of  this  nature,  malice  must  be 
established ;  it  must  be  proved  that  the  motive  was  malicious,  and  that  the  party  did 
not  believe  the  statement  But  there  is  no  such  thing  here.  The  charge  is  altered 
from  the  summons  as  stated  by  Lord  Hermand.  On  the  whole,  I  am  for  finding  the 
ooodescendence  irrelevant,  except  as  to  the  publication. 

Lord  Suceaih. — This  question  is  one  of  the  most  important  that  I  can  conceive  can 
come  before  a  court  of  justice.  On  the  one  hand,  it  certainly  is  necessary  that  we 
skoold  take  care  that  the  freedom  of  discussion  in  the  Courts  of  law  is  not  abridged ; 
and,  on  the  other  hand,  we  ought  to  protect  both  parties  and  witnesses, — and  I  may  say, 
more  especially  witnesses, — against  the  abuse  of  such  freedom  of  discussion  which  may 
have  the  effect,  if  no  opportunity  is  given  to  investigate  the  charge,  of  ruining  their 
character  for  ever. 

The  general  rule  of  law  is,  that  no  wrong  does  or  ought  to  exist  without  a  remedy ; 
and  yet,  if  the  pursuer  is  not  entitled  to  have  the  strong  charges  made  against  him, 
amounting,  some  of  them,  to  charges  of  a  capital  nature,  fully  investigated,  so  that  it 
may  appear,  if  there  was  any  foundation  for  them,  then,  his  situation  is  deplorable,  and 
there  is  a  wrong  without  a  remedy.  For,  it  is  impossible  to  dispute  that,  if  these 
charges  are  not  true,  this  gentleman  has  suffered  a  grievous  injury, — his  character  has 
been  attacked  so  as  to  make  him  be  scouted  by  society, — charges  of  fraud,  swindling, 
deception,  and  forgery,  and  no  opportunity  given  him  of  clearing  his  character.  In 
point  of  ^t,  the  Jury  Court  have  found  that  it  was  not  competent  to  lead  evidence  in 
support  of  these  charges  when  made ;  and  the  pursuer  has  been  advised  to  bring  an 
action  of  damages,  and  the  question  is,  whether  he  is  entitled  to  have  the  matter 
investigated,  and  his  character  cleared,  and  consequently  entitled  to  damages,  if  the 
charges  are  not  made  out.  You  will  observe,  that  the  pursuer  does  not  plead  that 
Veritas  convicii  non  excusat^ — that,  whether  the  [19]  charges  were  false  or  not,  you  had 
no  right  to  make  them, — but  he  takes  a  different  line,  and  the  only  one  he  could  take. 
He  says  that  he  claims  damages  for  the  injury  he  has  sustained,  by  false  and  injurious 
charges  against  him ;  and  he  calls  on  the  other  party  to  enter  into  the  proof  of  them  in 
the  Court  of  Session,  which  he  says  he  would  have  done  in  the  Jury  Court.  We  are 
relieved,  therefore,  from  all  that  discussion  as  to  the  Veritas  conoicii.  The  defender 
admits  that  he  was  willing  to  have  met  him  in  the  Jury  Court,  but  declines  it  now,  or 
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to  shew  that  he  had  any  foondation  on  which  the  statement  was  made.    Wherefoie 
does  the  defender  now  ohject  to  join  issue  t    I  suspect  I  know  the  reason.     He  has  got 
all  the  henefit  he  expected  from  the  attack  on  the  character  of  the  pursuer.     From  the 
grievous  charges  on  the  pursuer,  he  has  succeeded  in  prevailing  on  the  Jury  not  to 
believe  the  witness.     For  this  reason,  he  does  not  wish  to  have  any  thing  further  to  do 
with  these  charges ;  he  declines  to  join  issue,  which  the  other  party  caUs  on  him  to  da 
If  we  are  tied  down  by  principles  of  law  from  going  into  an  investigation  of  this  kind, 
to  clear  the  character  of  a  party,  or  a  witness ;  and  if  he  must  be  for  ever  under  that 
imputation,  there  is  no  help  for  it ;  though  we  must  feel  indignation  in  our  own  mindi, 
we  must  not  overturn  the  law.     But  I  have  great  difficulties  in  coming  to  that  conclo- 
sion.     You  will  keep  in  view,  that  this  action  is  not  brought  against  a  counsel ;  it  does 
not  therefore  involve  the  privilege  of  the  Bar  saying  any  thing  in  the  course  of  diBcaa- 
sion.     The  pursuer  was  well  advised  to  bring  it  against  the  party  who  authorised  the 
counsel  to  make  the  statement.     The  defender  himself  was  present  at  the  trial  and  it 
was  his  duty,  if  he  did  not  approve  of  what  the  counsel  stated,  to  have  stopped  him ; 
but  I  do  not  observe  that  he  alleges  that  he  disapproved  of  it,  and  it  is  plain  Uiat  Loid 
Fife  instructed  his  counsel  to  make  these  charges.     That  relieves  the  case  of  all  those 
niceties  as  to  the  length  which  a  counsel  may  go.      In  point  of  general  doctrine,  I 
suppose  it  will  not  be  disputed,  that,  where  slander  is  spoken,  the  animus  injuriandi  is 
presumed  from  the  words  spoken.     It  is  laid  down  by  all  our  writers.     I  will  just  read 
a  paragraph  from  Erskine,  b.  iv.  tit.  4,  sect.  80,  "  The  animus  injuriandi  which  is  of 
the  essence  of  this  crime,  being  an  act  of  the  mind,  must  be  inferred  from  presumptions ; 
and,  in  general,  it  is  presumed  from  the  injurious  words  themselves,  especially  where 
they  are  made  use  of  to  hurt  one  in  his  moral  character,  or  to  fix  some  particular  guilt 
on  him,  as  if  one  should  give  his  neighbour  the  name  of  thief,  cheat,  liar,"  ^-c.    Bat  the 
defence  here,  in  order  to  take  it  out  of  the  general  rule,  is,  that  the  circumstances  justi- 
fied him  in  making  the  charges,  and  that  being  a  statement  in  a  court  of  justice,  it  did 
away  the  general  presumption  of  law.     Before  speaking  to  that  defence,  I  should  advert 
to  the  point,  whether  the  Jury  Court  should  or  should  not  have  allowed  a  proof  of  the 
charges.     I  do  not  think  it  neces-  [20]  -sary  to  go  through  all  the  authorities  on  thi« 
point.     My  idea  is,  that  neither  party  ought  to  suffer,  whether  the  Jury  Court  did  right 
or  wrong.     But  I  can  conceive  various  reasons  for  that  court  refusing  to  allow  the 
proof.     The  sittings  of  that  court  are  peremptory.     It  would  be  endless  if  they  were 
thhs  to  allow  a  case  within  a  case,  and  an  investigation  of  every  charge  against  a  witness. 
They  may  have  felt  this  difficulty.     As  no  notice  was  necessary  tb  be  given  of  these 
charges  being*  to  be  made,  the  witness  might  have  no  evidence  ready  to  rebut  them  if 
entered  into,  and  that  may  have  weighed  with  them  not  to  allow  a  proof.     But  it  is 
necessary  to  keep  in  view,  that  the  pursuer  in  the  present  action  did  not  object  to  any 
proof  in  the  Jury  Court,  and  it  was  natural  for  Judges  proceeding  on  the  law  of  Scotland 
to  prevent  it.     It  appears  clear  that  the  object  of  the  defender  in  making  the  charges 
was  to  exclude  the  witness  altogether ;  and,  indeed,  the  charges  went  to  his  admissi- 
bility.     But  what  course  ought  Lord  Fife  to  have  taken  ?      He  had  heard  that  the 
pursuer  had  been  guilty  of  these  crimes ;  I  think  if  he  really  had  information,  and  if 
he  could  believe  that  information,  which  I  much  doubt^  his  duty  was  very  different 
from  what  he  did.     He  ought  to  have  applied  to  the  Public  Prosecutor  to  bring  this 
person  to  trial  and  get  him  convicted,  and  then  he  would  be  a  witness  who  could  he 
rejected  at  once.     He  does  not  do  this,  but  waits  till  he  comes  into  Court,  and  then 
makes  charges  against  him,  the  worst  I  ever  heard,  more  than  one  of  them  a  capital 
crime.     Whether,  in  order  to  disqualify  him,  a  conviction  was  necessary,  and  nothing 
else  was  sufficient^  is  a  question  into  which  I  shall  not  enter.     A  great  deal  was  said  in 
favour  of  this  doctrine  at  the  pleading.      But  before  the  defender  instructed  his 
counsel  to  state  that  he  was  guilty,  he  should  have  taken  some  such  course  as  I  have 
mentioned.     In  the  Jury  Court,  two  of  the  Judges  conversant  with  the  law  of  Scotland 
were  of  opinion  that  what  he  did  state  was  not  admissible,  as  specific  charges,  made  in 
the  course  of  another  case,  were  not  agreeable  to  the  law  of  Scotland.     The  third  Judge, 
acting,  as  he  says  himself,  on  English  law,  stated  that  proof  may  be  given  as  to  general 
character,  but  not  as  to  specific  charges.     If  that  opinion  was  well  founded,  that  neither 
by  the  law  of  Scotland,  nor  by  the  law  of  England,  was  it  competent  to  admit  proof  of 
specific  charges,  I  ask,  was  the  Earl  of  Fife  entitled  to  make  such  charges?    Gould  he 
plead  ignorance  of  the  law  ?    He  could  not ;  but  he  was  not  entitled  to  make  such  charges 
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when  he  knew  that  he  could  not  give  proof  of  them ;  and  if  he  chose  to  do  so,  he  did  it 
suoperiado  if  he  cannot  shew  in  a  competent  action  that  he  had  at  least  a  good  founda- 
tion for  it.     That  being  my  general  impression,  you  will  see  that  if  you  are  of  opinion 
that  the  Jury  Court  decided  rightly  in  refusing  to  admic  a  proof,  and  going  on  the 
principles  of  law,  that  a  party  no  more  than  a  counsel  is  entitled  to  go  beyond  the 
law,  he  wa9  not  entitled  to  make  such  charges,  as  he  would  not  be  allowed  to  prove 
[21]  them.     I  am  aware  that  there  is  a  question,  if  this  action  is  relevantly  laid.     It  is 
admitted  that  the  libel  is  relevant,  but  it  is  said  that  the  condescendence  is  not  explicit, 
because  it  does  not  state  in  express  words  that  the  defender  acted  maliciously  in  making 
this  attack.     What  is  stated  in  the  18th  article  of  the  condescendence  ?     *'  That  the 
whole  of  the  above  statements  were  entirely  false,  which  the  defender  was  totally 
anable  to  prove,  and  which,  being  so  false,  were  made  for  the  sole  purpose  of  defaming 
and  injuring  the  pursuer."    Tour  Lordships  agree  tbat  that  would  have  done ;  there  is 
not  a  doubt  about  it,  as  it  is  the  same  as  if  the  word  malice  had  been  used.     But  it  is 
very  true  that  this  article  does  not  stop  there,  but  goes  on,  "or  of  gaining  some 
advantage  to  the  defender."    But  does  this  mend  the  matter,  if  the  former  article  is 
relevant,  that  it  was  for  some  advantage  f    He  took  advantage  of  the  situation  of  the 
witness,  in  order  that  the  jury  might  not  believe  him,  and  yet  we  are  told  that  he  was 
entitled  to  do  so,  and  that  the  party  is  entitled  to  no  remedy.     I  cannot  understand 
this  doctrine.     It  appears  to  me  that  a  party  is  not  the  only  person  entitled  no  protec- 
tion.   A  witness  is  also  entitled  to  protection ;  and  yet  a  party  is  to  be  entitled  to  ruin 
the  character  of  a  witness  for  ever,  on  this  ground,  that  he  has  an  interest  to  do  so, 
and  that  he  is  to  gain  an  advantage  by  it.     I  consider  the  statement  to  be  so ;  the  res 
gesta  amounted  to  that ;  and  yet  we  are  told  that  it  is  impossible  to  get  reparation  in 
the  Court  of  Session,  unless  he  can  add  the  word  ^  malicious."     MaUce  is,  an  act  of 
the  mind.     I  can  suppose  many  reasons  for  not  putting  it  in  here ;   but  I  should  be 
glad  to  know  how  malice,  being  an  act  of  the  mind,  can  be  proved.     It  is  beyond  your 
Lordships'  power  to  dive  into  the  mind  of  any  man ;  and  if  it  is  necessary  to  prove  that 
he  acted  maliciously,  and  if  all  the  circumstances  are  to  be  laid  aside,  no  party  almost  can 
saceeed.    The  authorities  I  have  alluded  to  lay  it  down,  and  it  is  clearly  the  law  of 
Scotland,  that  malice  is  to  be  presumed.     But  I  go  a  little  farther.     Will  nothing 
short  of  malice  infer  damages?     I  cannot  subscribe   to  this  either.     If  a  person 
incantioualy  or  rashly  makes  an  attack  on  his  neighbour  without  cause,  it  would  infer 
damages  though  there  was  no  malice.     I  have  no  objection  to  apply  this  to  some  of  the 
cases  put  by  your  Lordships.     Suppose  a  person  has  his  house  broken  into,  and  without 
eonaideration,  though  he  has  a  clear  right  to  do  so,  he  gives  information  to  the  Public 
Prosecutor  against  a  person  of  the  best  character  as  having  robbed  him,  and  all  this 
tons  out  to  be  an  absurdity,  which  he  knows  from  the  beginning ;  or  he  chooses  to 
helieve  some  person  giving  him  the  information ;  I  deny  the  proposition  that  it  is  im- 
possiUe  in  such  a  case  to  infer  damages.     If  the  person  has  been  traduced,  if  he  is 
brought  to  trial,  that  will  clear  his  character ;   but  suppose  he  is  not  brought  to  trial, 
and  this  accusation  hangs  over  him,  and  he  brings  an  action  of  damages,  in  my  humble 
apprehension,  he  would  be  entitled  to  damages  although  it  had  not  been  done  from  malice. 
[22]  To  be  sure,  the  question  does  not  rest  where  I  have  yet  put  it,  because  it  is  stated 
chat  all  this  was  spoken,  and  the  attack  made  in  a  court  of  justice,  and  that  in  a  court 
of  justice  great  latitude  is  allowed.     I  do  not  object  to  that  in  general,  but  it  will  not 
he  objected  to  me  that  there  are  some  bounds  to  this  latitude,  both  as  to  the  party  and 
witnesses.     A  party  may  say  that  the  statement  of  his  opponent  is  false,  and  he  may 
make  a  strong  statement  of  that  description.     It  is  as  clear  he  would  not  be  entitled  to 
accuse  him  of  crimes  with  impunity,  without  making  himself  liable  in  an  action  of 
damages.    It  is  said  that  the  defender  had  an  interest  to  say  as  he  did,  and  that  that 
excludes  him  from  the  general  rule  of  law  unless  malice  be  actually  libelled.     The  very 
aame  thing  may  be  said,  though  it  does  not  occur  in  a  court  of  justice.    A  person 
robbed  has  an  interest  to  recover  his  goods,  but  it  appears  to  me  it  would  be  going  too 
far  to  say  that  his  interest  would  put  him  out  of  the  law  and  protect  him  against 
damages.     The  authority  of  Erskine  has  been  appealed  to,  but  I  am  far  from  thinking 
that  it  bears  out  the  defender.     He  only  says  that,  *'  where  the  words  said  to  be 
injurious  are  uttered  in  judgment,  and  appear  to  have  had  some  foundation  in  fact,  an 
intention  to  defame  is  not  presumed."    It  is  material  to  keep  in  view  that  it  is  qualified 
by  these  words,  '^appear  to  have  had  some  foundation  in  fact."    Is  there  any  thing 
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before  us  to  shew  that  the  charges  here  had  any  foundation  in  fact!  The  pursuer  says 
they  are  destitute  of  foundation.  How  is  it  to  be  cleared  up  f  I  see  no  other  way  ba;t 
by  a  proof.  The  proof  may  be  before  answer.  We  will  then  see  whether  he  had  good 
information,  or  any  foundation  for  the  charge :  and,  if  there  were  some  foundation,  tbea 
the  passage  in  Erskine  would  apply.  But  are  we  to  refuse  a  proof  to  this  man,  because 
he  wishes  to  meet  Lord  Fife  on  these  charges,  on  some  idea  that  the  word  malice  is  not 
stated  verbatim  in  the  condescendence )  As  to  what  information  he  had,  it  is  imposaiUe 
to  say.  In  all  the  pleadings,  he  has  contented  himself  with  saying  in  general,  that  he 
had  some  information.  I  am  not^  perhaps,  entitled  to  presume  any  thing ;  but,  if  he 
won't  tell  the  information  he  had,  I  am  entitled  to  presume,  that  he  had  no  good  informa- 
tion, or  none  such  as  to  screen  him  from  damages. 

I  now  come  to  the  cases,  and  I  shall  only  take  notice  of  one  or  two  of  them.  The 
first  one  cited  by  Lord  Fife,  as  shewing  the  latitude  of  judicial  discussion,  is  that  of  Hill 
against  Syme.  This  case  is  stated  as  a  strong  authority  against  the  pursuer.  But  that 
case  was  never  determined.  It  is  so  stated  in  the  end  of  the  report,  and  therefore 
cannot  be  an  authority  the  one  way  or  the  other.  ^'  The  Lords  at  first  found,  that 
what  one  pursued  judicially  could  not  be  reputed  a  formal  injuiy;  but  there 
being  a  struggle,  many  contending  that  it  was  of  a  more  heinous  nature  than 
extrajudicial  calumnies,  they  stopped  the  interlocutor  till  it  were  further  considered." 
And  there  is  no  farther  account  of  this  judment  in  any  of  the  books.  I  am  there- 
[23]  -fore  entitled  to  say  it  is  no  authority.  But  there  is  another  case,  which  I  think  a 
direct  authority  in  favour  of  the  pursuer,  that  of  Graham  and  Skene  against  Cunning- 
ham. Cunningham  had  brought  a  process  of  divorce  against  his  wife  on  the  head  of 
adultery,  and  having  described  certain  men  without  naming  them  as  the  persons  guilty, 
he  specified,  by  order  of  the  Court,  Skene  and  Graham.  His  defence  was,  "  That  he 
named  the  pursuers,  having  been  informed  that  they  were  the  guilty  persons,  though 
he  now  was  satisfied  of  their  innocence  from  their  own  depositions ;  that  he  never  had 
any  intention  to  injure  them,  but  only  to  carry  on  the  process  against  his  wife,  whom  he 
thought  guilty  ;  and,  therefore,  that  they  can  have  no  claim  of  damages  against  him." 
So  far  as  Lord  Fife  has  said  any  thing,  it  is  not  stronger  than  that  It  is  then  stated, 
'*  Suppose  I  accuse  an  innocent  young  man  of  having  murdered  his  father,  the  accusation 
is  presumptive  evidence  of  dolus  mains,  unless  I  prove  the  contrary  ;  and  there  can  be 
no  good  ground  for  distinguishing  the  cases.  Cunningham  must  therefore  be  pre- 
sumed to  have  accused  the  person  dolo  malo,  unless  he  can  bring  preponderating  evidence 
to  the  contrary.  The  evidence  he  brings  is  his  barely  asserting  that  he  had  information, 
and  that  he  believed  his  information.  But  this  cannot  exculpate,  unless  he  produce 
his  informers ;  and,  if  he  be  silent  upon  this  head,  the  presumption  must  be,  that  be 
had  no  information,  which,  instead  of  an  exculpation,  is  an  additional  circumstance 
to  prove  his  dolits  mcUus."  That  case  appears  a  thousand  times  stronger  than  the 
present ;  for  here  you  have  a  person  found  liable  in  damages  because  he  condescends  on 
the  names  of  two  persons  as  having  been  guilty  with  his  wife ;  and  the  ground  was, 
that  he  ought  to  have  taken  more  pains  in  getting  information  before  he  accused  them ; 
whether  he  acted  from  dolus  mains  or  not,  he  acted  incautiously  ;  and  the  Court  held, 
that  a  person  miist  have  acted  from  dole  who  did  so.  But,  if  there  is  any  thing  in  the 
decision,  it  is  ten  times  stronger  than  the  present.  I  may  also  mention  the  case  of 
Hamilton,  which  goes  to  this,  that  it  is  not  enough  to  shew  that  the  person  had  good 
information,  or  that  his  information  came  from  a  respectable  quarter,  as  the  Court  found 
that  no  reason.  That  was  not  the  case  of  proceedings  in  a  court  of  justice,  and,  there- 
fore, perhaps,  not  of  so  much  consequence.  There  is  another  class  of  cases  as  to  the  right 
of  counsel  or  parties  to  comment  on  the  evidence  in  a  case.  That  is  a  totally  differont 
case.  I  admit  that  a  counsel  is  entitled  to  comment  on  evidence,  and  even  to  twist  the 
evidence  beyond  what  it  will  fairly  bear.  I  repeat  it  again,  even  to  twist  the  evidence. 
But  I  say  the  remedy  for  that  is  clear  and  immediate.  The  Court  and  the  public  have 
the  evidence  before  them.  He  cannot  be  injured  in  the  public  eye,  because  those  present 
at  the  trial  have  heard  the  evidence,  and  can  judge  ,of  it.  I  even  farther  admit  the 
right  of  counsel  to  say  strong  things  in  the  heat  of  de-  [24]  -bate.  But  does  that  apply 
to  the  present  case, — was  it  done  in  the  heat  of  debate  %  On  the  contrary,  the  charges 
were  coolly  and  deliberately  made  after  due  consideration  of  the  subject, — ^not  in  the 
heat  of  debate,  but  coolly  and  deliberately.  But  the  case  is  different  in  another  respect, 
that  the  Court  have  it  in  their  power  to  clear  the  character  of  the  witness  j  and,  there- 
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fore,  he  does  not  suffer  the  grievous  injury  he  suffers  here.  The  case  of  Scarlett  was 
also  a  different  case,  though  appealed  to  here.  There  the  counsel  had  used  strong  ezpres- 
sioos,  I  admit,  against  the  attorney  for  the  party ;  but  it  is  clear  that  they  arose  out  of 
the  nature  of  the  case ;  for,  Lord  EUenborough  says,  the  plaintiff  in  tliis  case  was  not 
merely  the  attorney,  but  was  mixed  up  in  the  concoction  of  the  antecedent  facts  out  of 
which  the  original  cause  arose ;  he  "was  cognisant  of  the  circumstances,  and  knew  that 
the  plaintiff  had  no  ground  of  action  in  that  case,  in  consequence  of  having  received 
more  than  the  amount  demandable  by  him."  It  was  in  commenting  on  this  conduct 
that  the  words  were  used  by  the  defendant.  He  had  a  right  so  to  comment,  for  the 
plaintiff  was  mixed  up  with  the  circumstances  of  the  case,  and  was  the  agent  and  instru- 
ment in  the  "  transaction."  And  Justice  Bailey  also  says,  "  The  rule  seems  to  me  to  be 
correctly  laid  down  in  Brock  against  Sir  H.  Montague,  that  a  counsellor  had  a  privilege 
to  enforce  any  thing  which  is  informed  unto  him  for  his  client^  and  to  give  it  in  evidence, 
it  being  pertinent  to  the  matter  in  question,  and  not  to  examine  whether  it  be  true  or 
ftJse.''  ''  No  mischief  will  ensue  in  allowing  the  privilege  to  that  extent ;  now  it  is  per- 
tinent to  the  cause  for  counsel  to  comment  both  on  the  facts  proved,  and  on  those  which 
he  might  expect  to  be  proved."  But  all  this  applies  to  the  counsel ;  the  action  was  not 
against  the  party ;  and  all  the  argument  of  the  judges  applies  to  counsel  being  entitled 
to  comment  on  evidence  whether  true  or  false.  It  appears  to  me  that  the  case  here  is 
most  materially  different ;  and  I  may  say  the  same  as  to  the  case  of  Henderson ;  and  the 
Court  there  had  an  opportunity  of  clearing  the  character  of  the  witness.  I  shall  conclude 
with  saying,  that  the  I8th  article  of  the  condescendence,  though  it  does  not  use  the 
word  malice^  uses  strong  enough  expressions  to  authorise  the  action  ;  and  that  we  should 
aUow  a  proof,  that  it  may  be  seen  from  the  evidence  whether  Lord  Fife  had  informa- 
tion, or  credible  information,  to  enable  him  to  make  these  charges. 

ISth  November  1819. 
Lard  Svuxoth. — All  I  said  yesterday  would  have  applied  to  the  issue  as  well  as  to  the 
condescendence ;  or,  this  addition  may  be  made  to  the  issue,  "  Whether  the  defender 
had  sufficient  grounds  of  information  for  making  the  charges." 

Lord  Bcdgray, — ^If  we  were  to  enter  into  the  pursuer's  feelings  in  this  case,  it  may 
be  called  a  hard  case,  and  I  am  not  surprised  [26]  at  the  line  of  argument  he  has 
taken ;  for  every  honourable  mind  will  go  along  with  him  on  the  hardship  of  the  case. 
Bat  this  is  a  question  of  law ;  and  the  pursuer  has  taken  it  out  of  the  rule  of  law.  If 
he  had  kept  to  the  summons,  the  allegation  was  relevant,  because  he  says  the  charges 
were  iigurious,  false,  and  malicious.  But  when  he  comes  to  the  condescendence,  he 
alters  lus  statement,  and  puts  a  different  shape  on  his  plea.  There  he  leaves  out  the 
malice ;  and  confines  himself  to  the  falsehood  and  injury.  I  cannot  agree  with  my 
brother,  that  the  18th  article  implies  that  the  charge  was  made  from  a  malicious  motive, 
where  he  states  that  he  did  it  for  the  purpose  of  gaining  some  advantage,  and  for  the 
flole  end  of  injuring  and  defaming  the  pursuer.  He  states  no  such  thing  as  malice ;  it 
is  only  an  inference  in  the  condescendence.  Malice  is  an  inference  of  his  own.  The 
sole  ground  for  our  considering  the  question  is,  that  he  alleges  that  the  charges  were  in- 
jurioos  and  false ;  and  thence  he  infers  that  damages  are  due,  and  calls  on  the  defender 
to  justify  them. 

The  plea  of  the  pursuer  is  bottomed  on  three  things.  \st^  He  says  that,  the  charge 
being  injurious  and  false,  malice  is  to  be  presumed,  and  that,  unless  the  defender  justify 
it,  damagee  must  ensue.  2d^  That  such  has  been  the  practice  of  the  law,  particularly  in 
the  criminal  court,  that,  not  having  been  able  to  produce  a  conviction  for  the  charges 
stated,  and  knowing  that  the  Court  would  not  listen  to  them,  you  therefore  did  it  to 
obtain  an  advantage  to  yourself.  3c^,  That  the  Jury  Court  have  found  it  impossible  to 
admit  evidence  of  the  charges ;  that  that  is  now  re$  judicata ;  and  the  law  being  so 
dedared,  it  was  illegal  in  the  defender  to  make  the  objection.  It  will  be  necessary  to 
examine  these  points,  which  I  shall  do  very  shortly. 

ln^,  It  is  very  true,  on  the  general  principle  of  law,  that,  where  injurious  expressions 
have  been  used,  they  necessarily  and  commonly  infer  malice  j  and  Erskine,  and  all  our 
writers,  are  distinct  on  that  point.  That  is  no  doubt  the  general  rule ;  but  the  exceptions 
to  it  are  various.  Wherever  the  nature  of  the  case  is  such  as  requires  you  to  use  such 
injurious  expressions,  then  the  general  rule  of  law  ceases,  and  you  are  entitled  to  do  so, 
and  justify  yourself  for  so  doing.  In  the  case  of  counsel,  or  in  the  assertion  of  a  legal 
tight,  you  may  make  use  of  iigurious  expressions,  the  express  tendency  of  which  is  to 


268  FOETEATH  V.    EARL  OF  HFE.  F.C.  IM,  VA  Vt 

infer  malice ;  bat  the  Court  has  found  that  the  whole  presumption  of  law  is  remoTed. 
I  need  not  repeat  the  cases  of  Richardson,  Peat^  Anderson,  &c  for,  in  these  cases, 
though  a  proof  was  allowed,  still  they  settle  the  exception,  that  you  are  not  always  to 
infer  dolus  malus.  I  may  refer  also  to  the  authority  of  the  Lord  Chancellor  in  the  case 
of  Robertson,  in  which  this  doctrine  is  well  expressed.  I  merely  quote  it  for  the 
purpose  of  establishing  the  principle.  "I  believe  it  would  be  found  difficult  in  our 
proceedings  in  this  part  of  the  island,  where  there  was  a  charge  of  fraud,  to  hold,  because 
that  charge,  supposing  it  pertinent,  is  not  ultimately  made  out,  that  it  is  therefore 
scandalous,  and  ought  to  be  expunged."  I  agree  with  that  authority,  as  establishing 
the  prin-  [26]  -Kiiple  of  law ;  but  I  would  rather  refer  to  the  law  of  Scotland.  Bankton 
has  expressed  himself  on  this  point  with  more  than  his  usual  accuracy  :  "  Words  thtX 
might  otherwise  import  a  slander,  being  necessarily  used  in  a  judicial  procedure,  cannot 
subject  the  party  to  any  censure  or  penalty,  either  in  respect  to  parties,  objections  to 
witnesses,  or  challenges  to  jurymen,  that  being  understood  as  done  in  vindication  of 
one's  right ;  but  yet,  if  things  that  are  injurious,  quite  foreign  to  the  cause,  be  charged 
in  the  libel,  such  pursuer  shidl  suffer  as  a  slanderer ;  for  the  cover  of  a  judicial  procedure 
cannot  protect  him,  since  the  design  of  injuring  is  evident,  and  the  more  public  and 
solemn  it  is,  the  ii\]ury  is  so  much  the  more  heinous."  I  agree  with  every  word  of  this; 
therefore,  the  general  position  of  the  pursuer  is  entirely  done  away. 

2d,  The  distinction  drawn  between  the  criminal  court  and  a  civil  court  was  good. 
Expediency  points  out  that  it  is  impossible  to  listen  to  such  objections  where  you  cannot 
produce  evidence  of  them.  The  public  prosecutor  is  in  a  different  situation.  He  has 
no  passions  to  gratify.  The  jury  has  the  case  before  them ;  and  if  any  error  is  com- 
mitted, there  is  the  last  resort  to  appeal  to.  If  any  light  has  been  shut  out,  an  applica- 
tion may  be  made  there,  and  it  will  be  listened  to.  There  is  very  evident  utility, 
therefore,  in  the  practice  of  the  criminal  court.  But  even  looking  at  that  practice, 
wherever  it  does  not  interfere  with  the  necessity  of  proceeding  in  the  trial,  there  are 
various  instances  produced  where  the  Court,  though  they  did  not  listen  to  the  objection 
to  the  witness  as  to  his  admissibility,  yet  they  leave  it  to  the  jury  as  to  his  credibility. 
But  how  could  they  make  that  stain  on  the  character  of  the  witness,  if  the  objector 
could  not  prove  it  f  Here  is  a  witness  received  though  there  are  objections  stated  to 
his  admissibility,  and  then  he  is  received  cum  notou  This  is  admitting  the  general 
principle,  which  has  given  rise  to  the  practice  of  the  criminal  court. 

3e^  As  to  the  Jury  Court,  how  could  the  defender  know  what  was  to  be  the  j  adg- 
ment  of  the  Jury  Court,  supposing  he  had  a  right  under  common  law  to  make  the 
objection?  It  was  a  question  between  the  trustees  and  Lord  Fife,  and  is  not  a  m 
judicata  between  the  present  parties.  But,  if  it  is  to  be  considered  a  reijudiccUOt  1  do 
beg  leave  to  enter  my  dissent  from  such  a  doctrine.  I  think  it  necessary  to  enter  a  little 
more  deeply  into  this  point.  Was  it  the  intention,  by  the  institution  of  that  Coart, 
that  the  law  of  evidence  in  Scotland  was  to  be  changed  ?  I  know  no  more  material 
part  of  the  law  of  any  country  than  the  law  of  evidence ;  and  if  the  Jury  Court  is  to 
unhinge  the  law  of  evidence,  we  should  pause  a  little.  Whatever  alteration  may  be 
made  on  the  law  of  evidence,  it  ought  to  be  by  legislative  interference,  and  not  by 
judicial  acts.  One  of  the  Judges,  more  conversant  with  English  law,  says  that  you  are 
entitled  to  object  as  to  general  character.  On  the  other  hand,  the  other  two  Judges, 
proceeding  on  the  law  of  [27]  Scotland,  with  whom  I  agree,  say  that  you  can  only  make 
special  objections  by  the  law  of  Scotland,  and  that  no  witness  can  be  set  aside,  unless 
you  produce  the  evidence  of  conviction,  the  same  as  in  the  criminal  court.  But  I 
cannot  make  a  distinction  between  the  two.  It  is  a  distinction  without  a  difference.  I 
rather  think  the  law  of  England  is  laying  a  greater  hardship  upon  the  witness  than  the 
law  of  Scotland.  For  what  is  the  end  proposed,  if  you  state  special  objections  to  the 
witness,  whatever  they  may  be  t  The  end  of  it  is  for  casting  the  witness  altogether,  if 
the  law  permits  it,  or  for  affecting  his  credibility.  The  party  hss  an  interest  to  do  both. 
Then,  what  does  the  law  of  England  do  7  It  enables  you  not  to  state  special  objections^ 
but  to  call  witnesses  generally  to  be  asked,  "  would  you  believe  this  man's  oath."  Is 
not  the  same  injury  done  to  the  witness  1  There  is  a  greater  injury  done,  because  a 
special  objection  may  be  met  by  the  witness.  But  how  can  I  enter  into  the  mind  of 
any  man,  when  he  says,  "  I  do  not  believe  one  word  you  are  saying."  Who  can  controul 
my  belief)  Is  not  this  as  great  an  injury  as  if  he  had  been  accused  of  all  the  crimes  in 
the  calendar  f    Even  according  to  the  law  of  England,  you  are  entitled  to  bring  forward 


r.a  m*,  V.B.  7L  forteath  v.  earl  of  fife.  2(>9 

evidence  to  affect  his  credibility.  The  other  party  may  ask  one  and  all  of  them,  ''  on 
what  ground  would  yon  not  beUeve  this  man?"  and  yon  proceed  to  the  grounds  of  his 
not  believing  him.  ^e  says,  "  I  know  that  he  is  a  liar ;  has  committed  forgery/'  &c. 
Where  is  the  delicacy  here  to  the  witness  ?  Whether  is  greater  favour  shewn  by  the 
law  of  England  than  by  the  law  of  Scotland)  The  one  states  the  objection  to  the 
witness's  credibility,  and  the  other  allows  you  to  bring  evidence  that  he  is  not  credible. 
I  am  for  adhering  to  the  law  of  Scotland  on  that  point.  There  has  not  been  an  instance 
of  an  action  of  damages  on  that  account ;  you  must  look,  therefore,  to  the  general  prin- 
ciples of  law,  how  it  stood  when  they  made  the  objection  to  the  witness.  I  mean  how 
it  stood  in  civil  questions.  If  the  law  stood  in  the*  particular  way  in  which  I  apprehend 
it  did,  the  counsel  did  their  duty  in  stating  the  objection ;  if  they  believed  the  informa- 
tion they  had  got,  they  would  have  deserted  their  duty  if  they  had  not  stated  the 
objection.  This  is  the  plain  question,  What  is  the  law  of  Scotland  according  to  the 
authorities,  or  what  is  the  principle  oif  any  law  as  to  evidence  1  It  is  founded  in  the 
human  heart.  It  is  immutable.  I  must  ask  this  question  on  ordinary  principles  of  law 
and  reason.  What  is  a  witness,  and  what  is  the  purpose  of  bringing  him  forward  ?  A 
witness  is  defined  to  be  "persona  fide  dignayfidem  faeere  judici"  Looking  back  to  the 
eivil  law,  that  great  body  of  human  reason,  what  is  said  9  We  are  told  "  tesHmonia 
ponderanda  non  numeranda  sunt, — the  meaning  of  that  is,  that  the  most  worthy  are  to 
be  credited.  Li  the  civil  law,  it  is  said,  "  In  testimoniis  autem  dignitas,  fides,  mores, 
giavitas,  examinanda  est ;  et  ideo  testes,  qui  adversus  fidem  suam  testationis  vaccillant, 
aodiendi  non  sunt." 

That  is  the  great  rule  in  the  law  of  evidence.  That  being  the  case,  wherever  you 
can  state  an  objection  which  affects  that  sort  [28]  of  fidea^  it  is  competent  to  state  the 
objection.  It  is  very  true,  that,  in  every  country,  from  the  feelings  of  humanity, 
general  rules  have  been  laid  down  to  exclude  particular  witnesses  connected  with  the 
eause,  or  parties,  which  must  vary  in  different  ages,  and  different  countries.  What  may 
have  been  a  relationship  sufficient  to  bias  a  witness  200  years  ago  is  dissolved  now. 
But  general  rules  of  some  kind  are  laid  down ;  and  then,  when  we  come  to  consider 
these  rules,  we  must  bring  the  objection  under  one  or  other  of  them.  But  you  will  look 
in  vain  in  any  author  to  give  you  directions,  as  to  the  objections  to  the  credibility  of 
witnesses.  On  what  general  rule  can  it  be  placed  f  because  it  depends  on  the  conduct 
and  character  of  each  individual  witness.  But  this  I  know,  that  in  all  the  objections 
touching  the  admissibility  of  witnesses,  one  and  all  of  them,  when  they  come  to  be 
shaded  down  so  as  not  to  make  out  an  admissibility,  they  create  an  objection  to  the 
credibility.  Looking  at  your  own  law,  it  is  impossible  for  me  to  doubt  this.  When 
looking  back  to  witnesses  omni  exeeptione  majores^  and  witnesses  received  cum  nota^ 
how  can  you  explain  tbat^  but  upon  this  principle,  that  there  may  be  objections,  which, 
though  not  going  to  the  admissibility,  you  have  a  right  to  state  as  going  to  the  credi- 
hihtyf 

The  only  other  thing  I  have  to  notice  is  the  case  of  a  criminal  accusation.  Suppose 
I  were  robbed,  and  I  make  an  accusation  against  people  not  likely  to  commit  robbery ; 
bnt  if  I  make  it  hona  fide^  it  has  been  decided  that  no  action  of  damages  will  follow,  if 
I  take  the  proper  steps,  and  if  there  be  no  malice,  though  it  may  be  injurious,  and  even 
though  there  be  a  trial,  and  the  person  be  honourably  acquitted.  Whenever  you  take 
out  the  sting  of  dolus  maltis,  no  damages  will  follow.  Even  a  person  who  accuses 
another  of  a  crime,  is  more  culpable  than  in  stating  the  objection  made  here.  When  I 
am  going  to  accuse  a  person  of  a  crime,  I  may  go  to  the  proper  authority,  and  make  the 
proper  investigation,  to  inform  myself  if  I  have  good  grounds ;  and  if  the  Public 
Prosecutor  foolishly  bring  it  forward,  still  the  Court  have  expressly  found  that,  where 
there  is  bona  fides^  no  action  of  damages  will  lie.  But,  in  the  case  of  witnesses,  how 
does  the  law  presume  that  I  can  take  a  precognition  of  the  witnesses  ?  I  must  just 
inform  myself  of  their  credibility  as  I  best  can.  There  are  three  ingredients,  therefore, 
in  this  case,  of  the  greatest  importance.  That  the  statement  was  made  in  proper  time 
and  place,  in  the  exercise  of  a  legal  right,  and  if  I  look  to  the  nature  of  the  case,  the 
objection  was  pertinent  to  the  issue. 

On  these  grounds,  I  am  humbly  of  opinion,  that  there  are  no  grounds  for  this 
condescendence  being  sent  to  proof. 

Lord  President, — ^This  is  an  important  case,  because,  on  the  one  h^d,  undoubtedly, 
•B  I^id  Succoth  has  observed,  it  is  right  and  expedient  that  witnesses,  who  are  dragged 
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into  a  C!oQrt  of  law,  haying  no  interest  of  their  own  in  the  matter,  and  brought  without 
their  consent,  should  be  protected  as  far  as  possible ;  and,  on  [29]  the  other  hand,  that 
the  utmost  latitude  should  be  given  to  the  investigation  of  truth,  and  freedom  to  the 
parties  in  pleading  their  cases ;  it  is  an  important  case  therefore ;  but  it  is  important  also 
in  another  respect,  because  it  is  impossible  to  get  at  the  determination  of  this  case, 
without  examining  the  law  of  evidence,  which  has  been  less  investigated  in  this  coontiy 
than  in  England,  and  less  than  any  other  part  of  our  law.  I  doubt  if  the  philosophy  of 
evidence  is  understood  rightly  ;  it  has  not  been  put  on  sound  principles,  either  here  or 
in  England.  I  have  some  doubt  whether  more  weight  is  not  given  to  evidence  of 
general  character  than  sound  principles  of  human  nature  will  admit  of.  I  doubt  if  it  is 
consistent  to  argue  from  the  commission  of  one  crime  to  the  commission  of  another. 
We  have  all  the  sin  which  most  easily  besets  us ;  and  there  is  no  crime  without  a 
motive.  Theft  carries  the  reward  along  with  it.  A  man  murders  from  obvious  motives, 
either  to  gratify  malice  or  in  the  expectation  of  concealing  some  other  crime ;  a  man 
forges  for  a  motive  in  the  crime  itself.  But  perjury  carries  no  reward  or  motive  in  the 
face  of  it ;  I  mean  in  the  situation  of  a  witness  having  no  interest  in  the  case ;  and, 
therefore,  to  say  that  a  man  who  has  forged  or  murdered,  or  the  like,  from  a  particolir 
motive,  acting  on  his  own  mind,  will  commit  perjury  where  there  is  no  such  motive, 
is  not  very  philosophical.  All  the  length  you  can  go  is,  that  a  man,  having  shaken 
himself  loose  from  the  restraints  of  morality  in  one  case,  is  more  likely  to  fail  in 
another.  But  you  must  present  the  same  motives  in  the  one  case  as  in  the  other.  I 
commit  theft  because  gain  results  from  it ;  or  I  murder  that  I  may  gratify  revenge,  or 
because  I  hope  to  conceal  some  other  crime.  I  admit,  I  may  be  more  likely  to  commit 
perjury,  but  you  must  present  a  motive,  as  in  the  other  crimes ;  and,  therefore,  to  find 
that  I,  not  having  a  very  good  moral  character,  am  more  likely  to  commit  perjury  in  the 
case,  you  must  address  yourself  as  to  the  thief  or  murderer ;  and,  if  you  do  not,  yon 
must  not  only  argue  from  one  crime  to  another,  but  that,  as  the  witness  is  more  likely 
to  be  bribed,  I,  the  party,  am  more  likely  to  bribe  him,  or  to  present  some  motive  to 
him.  Therefore,  speaking  philosophically,  I  doubt  if  the  philosophy  of  evidence  is 
understood,  because  all  the  legal  conclusion  is  that  this  man  is  likely  not  to  speak  the 
truth ;  but  a  man  is  not  a  gratuitous  liar.  Tou  must  give  him  a  motive ;  and,  if  yoa 
don't  do  that,  he  is  to  be  believed  as  well  as  any  other  man.  Take,  for  example,  this 
case  of  Lord  Fife  in  making  his  'settlement  I  go  to  execute  my  settlement ;  and  I  call 
up  the  servant  as  a  witness,  and  he  puts  his  name  to  it ;  and  he  turns  out  to  be  a  rogue, 
and  robs  me ;  and  there  is  a  dispute  as  to  the  manner  in  which  I  signed  the  deed. 
What  connection  is  there  between  that  man  having  robbed  me,  and  the  evidence  to  he 
given  by  him  in  a  case  between  two  heirs  with  whom  he  has  no  connection  %  I  admits 
the  conclusion  is  legitimate  so  far  that  he  is  more  likely  to  be  bribed ;  but,  before  yon 
can  suspect  that,  you  must  throw  the  same  suspicion  against  the  parties,  [30]  while  the 
witness  is  not  a  witness  of  our  seeking,  but  of  the  deceased.  That  is  going  a  great  deal 
too  far,  not  only  arguing  from  one  crime  to  another,  but  connecting  my  moral  feelings 
with  his,  between  which  there  is  no  connection.  But  look  to  the  principles  of  the  two 
laws.  The  English  law  will  not  allow  special  objections  of  crime,  but  only  general 
objections  to  the  moral  character;  and  this  is  attempted  to  be  justified  by  saying, 
that  a  man  ought  always  be  prepared  to  justify  his  general  character.  So  he  will,  if 
you  will  give  him  an  opportunity.  But  what  is  Mr.  Forteath  to  do,  or  what  is  a  poor 
country  man  to  do,  brought  down  from  a  distance  to  give  evidence  ?  One  of  the  parties 
says,  "  this  witness  is  good  for  nothing ;  he  is  not  to  be  believed  on  oath."  How  is  the 
man  to  be  justified  ?  He  is  not  known  to  any  one  in  the  place ;  the  party  accusing  him 
has  all  his  witnesses  ready ;  and  then,  after  all  this  compurgation,  he  may  say,  "  Why 
are  these  people  to  be  believed  more  than  I ;  I  will  bring  poeple  to  say  that  they 
don't  believe  them  on  their  oath."  Lord  Balgray  justly  observed,  that  the  hardship 
to  the  witness  is  as  great  as  in  Scotland.  But  we  can  derive  no  assistance  from  the 
law  of  England.  We  proceed  on  principles  quite  opposite ;  and,  in  my  opinion,  infinitely 
better ;  and  I  only  wish  we  had  always  acted  up  to  the  principles  of  our  own  law.  In 
England,  there  is  hardly  any  objection  to  the  admissibility  of  a  witness,  nothing,  I 
believe,  but  the  relation  of  husband  and  wife ;  and  then  having  admitted  people  who 
should  never  have  been  admitted,  they  think  they  will  not  speak  truth;  and  yet 
strange  is  their  inconsistency.  Here  is  a  son  admitted  as  an  evidence  against  his  father ; 
they  don't  disbelieve  him  because  he  is  his  son,  but  from  his  mpral  character.    The  law 
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of  Seoiland  is  otherwise.     It  endeavoTirs  to  exclnde  all  persons  who  can  he  suspected  of 
a  bias, — ^near  relations,  all  persons  having  an  interest  in  the  cause,  agents  and  counsel, 
to  a  certain  degree,  and  those  convicted  of  a  crime ;  and  then  the  rale  is,  helieve  all 
others.     That  is  the  necessary  result.     Tou  have  taken  pains  to  exclude  certain  persons ; 
and  all  others  ought  to  be  received.     On  the  general  rules  I  have  laid  down,  if  the 
person  convicted  of  a  crime  ought  not  to  be  received,  there  is  no  injustice  in  not  receiv- 
ing him.     He  has  had  an  opportunity  of  defending  himself ;  and,  if  convicted,  he  is  so 
after  a  full  trial,  and  no  injury  is  done.     If  the  law  says  he  is  not  to  be  received,  it  is 
part  of  his  punishment  that  he  is  not  to  be  received  as  a  witness.     But  when  you  come 
to  state  objections  as  to  special  crimes,  of  which  he  has  not  been  convicted  nor  tried, 
how  does  the  justice  stand  there  as  to  a  witness  ?    Put  this  case,  that  the  decision  of 
the  Jury  Court  had  been  the  reverse  of  what  it  was,  and  that  Lord  Fife  had  been 
allowed  to  prove  all  the  hard  names  he  gave  the  pursuer.     Could  it  have  been  proved  t 
Was  there  any  coort,  I  may  say,  so  infamous  as  to  have  held  it  to  have  been  proved  by 
an  ex  parte  proof,  as  it  must  have  been  ?    Lord  Fife  may  have  had  all  his  witnesses 
reedy ;  [31]  but  could  the  other  party  have  been  prepared,  no  notice  of  sach  objections 
being  necessary  to  be  given  1    What  kind  of  trial  would  it  have  been  1    The  thing  could 
not  have  been  proved  although  they  had  allowed  it.     That  being  the  case,  I  should 
have  been  of  opinion  with  Lord  Succoth,  on  general  principles,  that  these  proceedings 
eould  end   in   nothing, — it  could  not  produce  the  effect  proposed.     But  we  have 
unfortunately  departed  from  all  principle;  and  we  have,  at  the  same  time,  allowed 
almost  as  much  latitude  in  Scotland,  as  to  credibility,  as  in  England.     The  practice 
stares  me  in  the  face,  that,  after  excluding  all  who  ought  to  be  excluded,  you  still  admit 
objections  to  credibility  1    Do  not  our  books  teem  with  objections  to  credibility,  not 
sustaining  the  objection  as  to  admissibility,  but  receiving  the  witness  cum  nota  f    It 
eomes  to  his,  we  must  receive  him  ;  but  you  have  stated  such  suspicious  circumstances 
against  him,  that  we  must  receive  what  he  says  with  caution, — we  must  not  give 
implicit  belief  to  it.     That  being  the  case,  what  are  we  to  infer  from  this  ?    As  Lord 
Balgray  observed,  you  may  reduce  admissibility  to  general  rules,  but,  as  to  the  rules  as 
to  credibility,  they  are  various  as  the  witness  and  the  circumstances  in  which  they  may 
stand.    I  do  not  know  what  is  an  objection  or  not  to  a  witness's  credibility.     It  is 
impossible  to  say  that  a  party  is  precluded  from  stating  an  objection,  as  he  cannot  say 
what  the  Court  will  hold  as  sufficient;  that  is,  so  far  as  the  relevancy  goes, — so  far  as 
the  credibility  goes,  this  is  not  law, — it  is  inference  in  the  mind  of  the  jury.     I  there- 
f(»re  think  we  stand  in  a  very  extraordinary  situation  as  to  evidence  in  Scotland.     It 
18  rendered  more  inextricable  by  the  institution  of  the  Jury  Court,  because  formerly 
there  was  a  possibility  of  expiscating  such  objections ;  it  might  have  been  spun  out 
with  proofs  within  proofs,  or  you  might  have  had  reprobators,  but  in  the  Jury  Court 
there  is  no  such  opportunity.     Therefore,  unless  by  altering  the  law  of  Scotland,  the 
Jury  Court  were  driven  to  refuse  this  proof,  they  could  not  allow  it  in  point  of  justice, 
letting  alone  want  of  time.     Formerly  if  you  had  brought  forward  such  objections,  he 
might  have  got  time  to  exculpate  himself;    but  as  the  Jury  Court  stands  it  was 
impossible,  as  it  was  ex  parte.     Whether  it  is  possible  to  have  reprobators  since  the 
institution  of  the  Jury  Court  I  cannot  say.     But  still  with  the  practice  of  the  law  as  it 
stands,  when  objections  are  received  not  sufficient  to  cast  the  witness,  was  Lord  Fife  not 
entitled  to  state  the  objection  ?    We  are  told  he  gained  his  cause  by  having  done  so ; 
but  if  he  did,  we  had  better  abolish  the  Jury  Court  altogether,  if  they  are  so  weak,  that 
they  are  to  believe  a  witness  not  to  be  credible,  because  one  of  the  parties  states  that  he 
vi  not  credible.     The  Judge  would  tell  them,  that  this  not  being  proved,  you  must 
leave  it  out  of  view  altogether,  and  the  jury  ought  to  have  believed  the  Judge.     What 
more  was  Forteath  than  any  other  person  who  is  told  scandalous  stories  of  by  the 
[32]  world,  but  are  men  who  are  put  on  oath  so  weak  as  to  believe  these  stories  1    But 
all  this  would  not  screen  Lord  Fife  if  he   did  it  maliciously.     Judicial  procedure  is 
not  to  be  made  a  vehicle  of  malice  ;  and,  therefore,  if  Forteath  would  state  malice,  he 
would  gain  his  object.     For  what  is  his  statement, — that  the  charges  are  false,  which 
is  nothing  at  all,  and,  being  false,  were  made  for  the  sole  purpose  of  injuring  the 
pursuer.     This  is  malice  if  he  had  no  other  object.     But  what  is  the  alternative,  "  or 
of  gaining  some  advantage  1 "    Why,  that  is  just  Lord  Fife's  defence,  that  it  would  have 
been  malice  if  he  had  had  no  such  object.     Let  us  just  see  how  it  would  do  if  this 
w^re  to  go  to  trial.     Suppose  the  issue  as  it  stands  were  sent  to  trial,  the  words  spoken 
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are  proved;  are  yon,  the  pursuer,  willing  to  proye  that  they  were  spoken ^m  malieet 
No,  I  am  not  prepared  to  prove  that ;  but  there  is  an  alternative  that  it  was  to  gain  an 
advantage.  But  Lord  Fife  admits  that  it  is  his  defence ;  that  was  the  very  reason  he 
did  it,  for  the  sake  of  an  advantage;  it  would  have  been  malice  otherwise.  If  he 
could  say  that  he  would  offer  to  prove  malice,  you  infer  it  in  some  cases,  but  it  must  be 
proved  in  all  cases ;  if  he  would  put  out  the  "  or,"  he  would  gain  his  object,  but  wiUi 
the  alternative  there  is  no  conclusion  of  the  malice.  Lord  Fife  will  admit  it ;  and  yet 
it  is  maintained  that  this  is  sufiQcient  in  the  face  of  the  practice  of  the  Court  Foi 
what  is  the  meaning  of  the  interlocutor  "  reserving  objections  to  the  witnesses'  credi- 
bility ? "  it  is  not  they  would  have  cast  him  as  a  witness,  but  would  affect  his  credibility. 

The  only  other  thing  I  would  advert  to,  is  the  case  of  Graham  and  Skene  against 
Cunningham,  mentioned  by  Lord  Succoth.  I  have  great  doubt  if  that  case  was  r^Uy 
decided.  I  am  afraid  the  Court  were  led  away  by  the  idea,  that  Cunningham  had 
become  insane;  and,  after  having  brought  an  action  against  his  wife  for  committing 
adultery,  he  could  not  say  with  whom  it  was  committed.  At  last  the  Commissary  Court 
insisted  he  should  condescend  on  the  persQn  ;  he  then  condescended  on  two  gentlemen. 
But  there  was  this  distinction  in  the  case,  that  these  persons  were  not  naturally  in  the 
case  as  Forteath  was  here.  Cunningham  was  not  forced  to  accuse  these  persons ;  he 
had  the  whole  world  to  accuse ;  and  that  may  have  influenced  the  Court.  But  there  may 
have  been  another  thing  which  influenced  them.  The  accusation  was  so  wild,  that  they 
must  either  have  found  him  insane  on  the  one  hand,  or  held  on  the  other  that  there 
was  malice.  That  decision  is  contrary  to  every  oth^r  decision,  for,  if  he  had  bona  fide 
reason  to  believe  what  he  stated,  he  ought  not  to  have  been  found  liable.  Have  we  not 
heard  of  fifty  instances  of  such  an  action  against  a  lady,  where  she  has  been  acquitted ; 
and  has  there  been  an  action  of  damages,  because  the  husband  bona  fide  accused  certain 
persons.  I  recollect  twenty  or  thirty  in  which  I  have  been  engaged  myself,  where  a 
person  has  been  condescended  on  and  the  lady  escaped,  and  yet  there  was  no  action  of 
damages. 

[33]  On  the  whole,  I  am  of  opinion  that  this  condescendence  is  not  relevant  as  it 
stands. 

The  Court  find,  in  respect  that  malice  upon  the  part  of  the  defender,  is  not  expressly 
averred  in  the  revised  condescendence,  the  first  four  issues  as  prepared  by  the  jury  clerk 
are  irrelevant  to  go  to  be  tried  by  the  jury ;  find  that  the  fifth  issue  (the  extrarjudidal 
circulation),  although  relevant  in  substance,  yet,  being  prepared  with  reference  to  the 
preceding  issues,  cannot  go  to  the  jury  in  its  present  form ;  but  reserving  power  to  the 
pursuer  still  to  amend  his  condescendence  before  the  Lord  Ordinary,  if  he  shall  he  flo 
advised. 

[Cf.  Forteith  v.  Earl  of  Fife,  2  Mur.  463;  Williamson  v.  Umphray,  17  R  911.] 
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Clark,  Pursuer. — Eo.  Forsyth. 

Hyndman  and  Others. — John  Cuninghame, 

Oath  of  Party — Process, — A  reference  to  oath  found  competent  after  a  verdict  of  a  jury 
against  the  party  refeniug. 

Thomas  Clark  raised  a  process  of  reduction  and  improbation  of  a  deed  of  settlement, 
said  to  have  been  executed  in  favour  of  John  Hyndman  and  others,  by  the  late  James 
Blair  Millar,  to  whom  the  pursuer  was  heir-at-law.  The  case  was  sent  to  the  Jury 
Court ;  and  the  issues  involved  the  questions,  Ist^  Whether  Miller  subscribed  the  deed 
within  sixty  days  of  his  death,  and  when  labouring  under  the  disease  of  which  he  died, 
or  whether  he  had  been  at  kirk  or  market  within  that  period.  2(2,  Whether  the  deed 
bears  a  false  date.  3(2,  Whether  Miller  subscribed  or  acknowledged  his  subscription  in 
presence  of  the  instrumentary  witnesses;  and,  Wdy^  Whether  he  was  in  a  state  of 
mental  imbecility,  and  incapable  of  trausacting  and  understanding  business  when  he 
signed  the  deed. 
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The  pxosTieT  only  led  evidence  on  the  third  head ;  and  the  jniy,  in  respect  of  the 
matteiB  of  the  said  issues,  proven  before  them,  they  find  for  the  defenders  on  the  whole 
issnee." 

The  pnrsner  moved  for  a  new  trial,  which  was  refused,  with  ezpences ;  and  on  a 
motion  to  apply  the  verdict,  he  craved  to  give  in  a  reference  to  the  oaths  of  the 
defenders.  "The  Lord  Ordinary,  in  [34]  respect  of  the  verdict  of  the  jury,"  assoilzied 
the  defenders  from  the  whole  conclusions  of  the  libel;  but  reported  the  question  of 
competency  of  the  reference  to  oath,  in  minutes  to  the  Court  The  Lords  appointed 
memorials,  and  directed  "  copies  to  be  put  into  the  boxes  of  the  Lords  of  the  Second 
Division  of  the  Court,  with  the  view  of  taking  the  opinions  of  their  Lordships  upon  the 
point  now  at  issue,  so  as  to  settle  the  same  in  time  coming." 

The  pursuer  argued: — ^That,  in  all  civilized  communities,  the  principle  has  been 
established,  that,  in  a  civil  process  relative  to  property,  every  man  making  or  resisting  a 
chum  is  bound  to  answer  upon  oath,  or  to  instruct  in  that  form  the  conscience  of  the 
judge.  Voet.  12,  2,  s.  9,  11,  12,— Zoesius,  s.  Sb.Slackshn^a  Cam.  3,  27,  437.-3, 23, 
^l.—Stair^8  In.  4,  44,  s.  1,  21.— 4,  2,  S.—Erskine^a  In.  4,  2,  8.— Law  against  Lundin 
and  Lumsden,  24th  June  1747,  KUk.  (Process). — ^Dalziel  against  Bichmond,  4th 
February  1792. 

There  is  nothing  in  the  Jury  Court  statute  affecting  this  principle,  nor  had  the 
legislature  in  view  to  exclude  thiEi  mode  of  proof.— J^tvA^W^  In,  1,  1,  s.  52,  53. — 
BlacktUm^B  Com,  Intro.  3,  91.  Neither  is  there  any  thing  in  this  peculiar  case  which 
ought  to  prevent  an  oath  of  party. — ErsTc  In,  4,  2,  9. 

The  defender  argued, — The  reference  is  absolutely  precluded  by  the  Jury  Court 
statute.  Under  our  former  system  of  process  in  civil  causes,  this  reference  to  oath 
would  not  have  been  competent. — BdlfouT^a  PradicBy  p.  3,  16. — Stair^a  IngtUutes^  4,  44, 
a  1,  2,  4,  40,  4,  43,  e,—Bankton'8  Institutes,  v.  ii.  p.  ^b^.—Erskine^a  Institutes,  4,  2,  3. 
^Finlayson  and  Gray  Eerse,  M.S.  Morieon'e  DieUonary,  12,127. — Lady  Westmuirland 
against  Lady  Hume,  29th  January  1639,  Durie. — Irvine  against  Irvine,  22d  June  1576, 
^r. — Thomson  against  Boss,  1677,  Morison'a  DieHonary,  9379. — M'Brair  against 
Robertson,  18th  November  1737,  Clerk  Home. 

The  cases  of  Law  and  Dalziel,  quoted  by  the  pursuer,  do  not  affect  the  general  rule. 
They  axe  cases  of  a  very  peculiar  and  special  nature.  The  quotations  from  the  law  of 
England  are  inapplicable. — Philip*8  Law  of  Evidence,  2d  edit  p.  223.  Besides,  from 
the  tenor  of  the  summons  of  reduction,  the  maxim  nemo  tenetur  jurare  in  suam 
titrpUudinem,*'  creates  a  bar  to  the  reference. 

The  Lords  of  the  Second  Division  gave  this  opinion : — 

'*  Having  considered  the  memorials,  and  the  interlocutor  of  the  First  Division  of  the 
Court  in  this  case,  with  the  clause  in  the  Act  of  Parliament  for  establishing  Jury  trial  in 
civil  cases  referred  to,  we  are  unanimously  of  opinion,  that  a  reference  to  oath  of  party, 
which  would  have  been  competent  after  judgment,  on  a  proof  taken  in  the  ordinary  way, 
[36]  is  not  excluded  after  the  verdict  of  a  jury ;  but,  as  we  are  not  specially  called  upon, 
we  do  not  give  any  opinion  whether  such  reference  should  be  made,  to  be  decided  upon 
by  a  jury,  upon  an  application  for  a  new  trial,  or  should  be  allowed  and  judged  of  by 
the  Court  itself,  or  whether  the  particular  reference  in  this  case  is,  under  all  its  circum- 
stances, competent  or  nof 

The  Court  advised  the  case  upon  memorials  and  this  opinion. 

Lord  Balgray  observed, — It  is  competent  to  refer  to  oath,  notwithstanding  the 
verdict  of  a  jury.  I  hold  that,  by  the  law  of  Scotland,  you  can  do  so  before  extract^ 
and  I  think  you  may,  after  extract,  by  suspension.  Lord  Brazfield  said  that  the  views 
of  Judges  on  this  point  had  altered  since  he  came  to  the  Bar,  and  that,  by  modern 
practice,  you  could  refer  after  parole  proof  had  been  led.  The  proof  taken  is  as  it  were 
to  be  blotted  out.  At  present,  all  that  is  before  us  is,  whether  it  is  competent  to  refer 
the  whole  matter  to  the  defender's  oath.  We  must,  I  think,  allow  the  reference  valeat 
quantum,  although  there  may  be  a  difficulty  in  the  application  from  the  number  of 
defenders  and  points  to  be  established.  That,  however,  we  will  have  to  consider  when 
the  depositions  are  taken. 

Lord  President. — I  do  not  think  the  case  of  Law  against  Lundin  conclusive ;  and 
Bichmond  against  Dalziel  is  a  very  peculiar  case ;  and  I  have  still  doubts  as  to  the  com- 
petency of  referring  to  the  oath  of  party,  after  leading  parole  proof* 
F.C.  VOL.  II.  18 
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The  Court  pronounced  this  judgment. 

"  The  Lords  having  advised  the  minutee  and  memorials  given  in  for  the  parties,  and 
considered  the  opinion  of  the  judges  of  the  Second  Division,  and  vrhole  circumstanov 
of  the  case,  they  find  that  a  reference  to  oath  is  competent  to  be  made  after  a  vetdict 
has  been  pronounced  by  a  jury ;  and,  therefore,  that  a  reference  to  the  oaths  of  the 
defenders  is  competent  in  the  present  case  ;  but  find  that  the  pursuer  must,  previous  to 
the  proceeding  in  such  reference,  make  payment  to  the  defenders  of  the  whole  expencea 
hitherto  incurred  by  them,  both  before  ^is  Court  and  the  Jury  Court ;  and  remit  to  the 
Lord  Ordinary  to  adjust  the  terms  of  the  reference,  and  to  proceed  further  in  the  came 
as  to  his  Lordship  shall  seem  proper. 

[Cf.  Wallace  v.  Robertson,  2  D.  205.] 


No.  6.         F.C.  KS.  VL  38.     30  Nov.  1819.     2nd  Div.— Lord  PitmOly. 

The  Eabl  of  Fife,  Pursuer. — CUtIc,  Crandcmi,  Jeffrey,  J,  A.  Murray, 

Cocklum,  W.  R.  Robinson, 

The  Late  Eael  of  Fife's  Trustees,  Defenders. — Dean  of  FojcuUy  Ross,  T. 

Thomson,  Moncrieff,  FuUerton. 

TFnY.— 1.  Argued,  whether  a  person  who  has  become  blind  can  execute  a  deed  by  his 
own  subscription. 

2.  Found,  that  it  must  be  proved  that  a  deed  so  executed  was  duly  read  over  and 
explained  to  the  grantor  before  it  was  signed. 

3.  Argued,  whether  it  must  be  proved  that  the  subscription  was  acknow- 
ledged before  one  of  the  instrumentary  witnesses,  who  was  not  present  when  it  was 
adhibited. 

The  late  Earl  of  Fife  executed  certain  deeds  to  the  prejudice  of  his  heir-at-law,  the 
present  Earl.  They  were  executed  by  his  subscription,  bearing  to  be  in  presence  of  two 
witnesses.     They  contained  162  pages. 

The  present  Earl  brought  a  reduction  of  those  deeds  against  the  trustees  appointed 
in  them,  chiefly  upon  the  three  following  grounds.  1st,  That  the  late  Earl  was  so 
blind  that  he  was  not  entitled  to  execute  a  deed  without  notaries ;  2d,  That  the  deeds 
could  not  be  proved  to  have  been  read  over  to  him  before  they  were  signed ;  and,  M, 
That  one  of  the  instrumentary  witnesses,  who  was  not  present  when  the  Earl  executed 
the  deeds,  did  not  hear  him  acknowledge  his  subscriptions. 

The  case  was  sent  to  the  Jury  Court  upon  seven  issues.  Verdicts  were  returned 
upon  those  issues ;  but  the  second  was  set  aside,  and  a  di£Eerent  verdict  returned,  upon 
a  new  trial. 

The  following  are  the  verdicts  upon  the  first  trial,  which  were  not  set  aside,  and  the 
verdict  upon  the  second  trial. 

1.  ^^That  James  Earl  of  Fife,  at  the  date  of  the  deeds  under  reduction,  viz.  on  7tih 
October  1808,  was  not  totally  blind,  though  he  could  scarcely  distinguish  between  light 
and  darkness.  The  said  Earl  was  at  that  time  incapable  of  reading  any  writing,  written 
instrument,  or  printed  book.  He  could  not  at  that  time  discover  whether  a  paper  was 
vnitten  upon  or  not." 

3.  "That  the  said  Earl  put  his  name  to  the  said  deeds,  by  feeling  for  the  finger  or 
fingers  of  another  person  on  the  spot  for  [39]  signature ;  and  was  no  otherwise  assisted 
than  as  above  described." 

4.  '^That  the  said  Earl  put  his  name  to  the  said  deeds  at  one  and  the  same 
time." 

5.  "  That  the  said  Earl  put  his  name  to  the  deeds  under  reduction  in  presence  of 
one  instrumentary  witness,  viz.  Alexander  Forteath  Williamson ;  bat  it  is  not  proven 
that  the  said  Earl  did  acknowledge  his  subscription  to  George  Wilson,  the  other  instro- 
mentary  witness." 

6.  ^*  That  the  Earl  was,  until  the  date  of  the  deeds  in  question,  or  at  a  later  period, 
a  man  remarkably  attentive  to,  and  iu  the  use  of,  transacting  every  ^ort  of  buainsss 
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eonnected  with  his  estates ;  and  in  the  practice  and  habit  of  executing,  and,  in  tact^  did 
execnte,  deeds  of  all  sorts  connected  with  his  own  affairs,  by  sabscribing  the  same  with 
his  own  band,  and  without  the  intervention  of  notaries.'' 

7.  "  That  the  only  means  which  the  said  Earl  took  to  ascertain  that  the  deeds  under 
reduction  were  conform  to  the  scrolls  of  deeds  prepared  by  his  agents,  imder  his  special 
directions,  were  his  having  heard  the  said  deeds  read  over  to  him." 

2.  (Upon  the  second  trial.)  *'  That  it  has  not  been  proven  that  the  deeds  under 
reduction  were  read  over  to  the  said  Earl  of  Fife  previous  to  the  said  Earl's  name  being 
put  thereto.'' 

The  Lord  Ordinary  pronounced  the  following  interlocutor :  *'  The  Lord  Ordinary 
having  considered  the  mutual  memorials  for  the  parties  in  this  cause,  with  the  whole 
process,  Finds,  that  a  person  abont  to  execute  a  deed  of  importance,  who,  at  the  time  of 
the  execution  of  it,  is,  in  the  words  of  the  verdict  in  this  case,  *  not  totally  blind,  though 
'  he  can  scarcely  distinguish  between  light  and  darkness,  and  is  incapable  of  reading  any 
'  writing,  written  instrument,  or  printed  book,'  and  '  cannot  discover  whether  a  paper 
'  wu  written  on  or  not,'  and  who  can  only  put  his  name  to  the  deed,  '  by  feeling  for 
*  the  finger  or  fingers  of  another  person  on  the  spot  for  signature,'  is  not  only  entitled  in 
kw,  but  ought  to  execute  the  deed  by  means  of  notaries  and  witnesses,  in  terms  of  the 
Act  1579,  c.  80 :  But  finds,  that  there  is  no  sufficient  authority  in  the  law  of  Scotland 
for  concluding,  that  a  deed  signed  by  a  person  in  the  situation  above  described,  in  pre- 
sence of  two  witnesses  in  the  usual  manner,  is  null,  or  can  make  no  faith,  provided  the 
deed  be  proved  to  have  been  distinctly  read  over  to  the  granter,  in  presence  of  the 
witnesses,  immediately  before  the  subscription  is  made,  in  order  to  afford  that  degree  of 
evidence  which  the  law  requires,  and  which  is  plainly  necessary  to  shew  that  the  deed 
given  to  the  granter  to  subscribe  is  truly,  and  in  all  its  parts,  his  deed,  which  he 
intended  to  execute :  Finds,  that  the  fact  of  a  deed  subscribed  by  a  blind  man  having 
heen  read  over  to  him,  in  presence  of  the  witnesses,  before  subscription,  is  not  a  fact 
which  IB  to  be  presumed  in  law,  from  the  attestation  of  the  witnesses  to  the  fact  [40]  of 
his  having  subscribed  the  deed,  but  that  the  fact  of  the  reading  over  must  be  proved  by 
the  user  of  the  deed  when  it  is  disputed :  Finds,  that  it  has  been  established  by  the 
Teidict  of  the  jury  on  the  second  trial,  that  *  it  has  not  been  proven,  that  the  deeds 
'  under  reduction  were  read  over  to  the  said  Earl  of  Fife  previous  to  the  said  Earl's 
'  name  being  put  thereto.'  And  finds,  that  the  deeds  are,  on  this  ground,  reducible. 
Therefore,  sustains  the  reasons  of  reduction,  and  reduces,  decerns,  and  declares,  in  terms 
of  the  libel. 

'^  Noie. — ^It  is  proper  for  the  Lord  Ordinary  to  explain,  in  a  note,  why  he  has  not 
tiJ^en  notice,  in  his  interlocutor,  of  the  separate  objection  to  the  deeds  under  reduction, 
on  which  a  great  deal  of  argument  is  bestowed  in  the  memorials,  founded  on  the 
Bllef^tion,  that  the  late  Earl  of  Fife  did  not  acknowledge  his  subscription  to  George 
Wilflon,  the  instrumentary  witness,  who  was  not  present  when  the  subscription  was 
adhibited.  The  Lord  Ordinary's  opinion  on  this  point  is,  that  the  presumption  of  the 
law  is,  in  this  particular  case,  in  favour  of  the  deeds ;  but,  as  it  has  been  established  by 
the  verdict  that  the  granter  of  the  deed  was  incapable  of  reading  any  writing,  snd  could 
not  discover  whether  paper  was  written  upon  or  not ;  and  as  it  has  also  been  established 
hy  the  verdict  that  the  Earl  put  his  name  to  the  deeds  in  presence  of  one  only  of  the 
instrumentary  witnesses,  so  that  the  acknowledgment  of  his  subscription  to  the  other 
instnimentary  witness,  which  is  presumed  to  have  been  made,  must  have  been  made  by 
t  person  who  could  not  see  the  subscriptions  (upwards  of  160  in  number),  intended  to 
he  acknowledged  by  him,  the  Lord  Ordinary  thinks  that  the  manner  in  which  the  sub- 
•eriptions  are  attested  gives  rise  to  an  important  objection  against  the  validity  of  the 
deeds.  If  the  verdict  had  established  that  the  deeds  remained  in  the  actual  personal 
possession  of  the  granter,  till  after  the  time  when  the  acknowledgment  of  the  subscrip- 
tions may  have  been  made,  the  obiection  alluded  to  would  have  been  the  less  important 
If,  again,  the  verdict  had  been,  that  the  deeds  were  taken  out  of  Lord  Fife's  hands, 
immediately  after  the  subscriptions  were  written,  and  before  his  Lordship  had  an 
opportunity  of  meeting  with  Wilson,  and  of  acknowledging  his  subscription  to  him,  the 
oKjectinn  to  the  attestation  of  the  subscriptions  would  have  appeared  more  formidable, 
if  not  decisive." 

Upon  advising  mutual  representations,  his  Lordship,  though  he  stated  that  his 
opinion  remained  unaltered,  reported  the  case  to  the  Inner-House  upon  informations. 
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Pleaded  for  the  pursuer. — 1.  It  is  necessary,  whero  the  gianter  of  a  deed  is  blind, 
that  the  deed  be  attested  by  two  notaries  and  four  witnesses. 

The  law  requires  that,  where  the  granter  of  a  deed  can  subscribe,  he  shall  do  so 
before  two  witnesses ;  and  that,  where  he  cannot  subscribe,  his  cotisent  tp  the  deed  sball 
be  attested  by  [41]  two  notaries  and  four  witnesses ;  1579,  c.  80. — Erskine,  b.  iiL  tit  3, 
sect.  9. — RoM^a  Lectures^  vol.  i.  p.  136,  137,  155,  seg. 

On  the  one  hand,  a  deed  executed  by  notaries  for  a  person  able  to  subscribe  would 
be  null  (except  in  so  far  as  it  might  be  effectual  against  him  perganali  exeepHone,  if  he 
had  received  value  for  it),  because  it  does  not  afford  the  best  evidence  of  consent  which 
might  be  obtained,  and  which  is  required  by  law. 

On  the  other  hand,  where  the  party  cannot  subscribe,  he  must  employ  notaries  and 
four  witnesses,  this  being  prescribed  by  law  as  the  best  evidence  attainable  in  the 
circumstances. 

The  subscription  must  be  that  of  a  person  who  can  truly  subscribe,  and  who  knows 
what  he  does.  It  will  not  be  sufficient  that  it  is  a  mere  scrawl  by  a  person  unused  to 
write,  and  who  writes  the  letters  upon  traces  drawn  by  a  pencil,  or  has  learned  to  fonn 
something  like  a  subscription. 

Least  of  all  will  the  subscription  of  a  blind  man  be  sustained.  He  knows  nothing, 
by  the  evidence  of  his  own  senses,  of  the  deeds  which  he  signs.  When  a  blind  man 
subscribes,  the  subscription  of  the  witnesses  only  attests  that  he  subscribed.  Where  a 
man  who  sees  subscribes,  that  fact  affords  a  presumption  that 'he  perused  the  deed  and 
consented  to  it  But  a  blind  man  can  only  know  the  contents  of  a  deed  by  hearsay, 
and  is  liable  to  mistakes  and  imposition,  by  subscribing  a  wrong  deed  or  otherwise.  If 
the  deed  be  read  to  a  blind  man,  this  is  not  proved  by  the  subscription  of  the  witnesses, 
as  they  only  attest  the  fact  of  his  subscription.  And,  although  it  have  been  read  to 
him,  the  evidence  of  it  is  far  inferior  to  that  obtained  by  the  regular  execution  by  two 
notaries  and  four  witnesses  speciaUy  attesting  the  fact.  Nothing  else  is  admiasiUe. 
The  attestation  of  500  persons,  not  notaries,  to  the  fact  of  reading  and  consent,  would  not 
be  sustained ;  and,  therefore,  the  attestation  or  the  evidence  of  two  ordinary  witneaaes 
ought  not  to  be  sustained,  as  the  addition  of  the  subscription  of  the  party  does  n^t 
strengthen  the  proof  of  the  fact,  that  the  deed  which  he  subscribed  is  that  to  which  he 
consented.  Their  subscription  does  not  authenticate  the  deed.  It  is  hot  that  evidence  of 
his  knowledge  of  the  import  of  the  deed,  and  of  his  consent  to  it,  which  the  law  requires. 

It  is  said  by  the  defenders  that  a  man  may  have,  his  choice  whether  he  will  snh- 
scribe  by  his  own  hand  or  by  notaries.  There  may  be  cases  of  difficulty  or  awkwardness 
in  writing,  which  may  leave  it  in  some  measure  at  the  discretion  and  judgment  of  the 
party  whether  he  can  subscribe  or  not.  But  the  two  modes  of  execution  are  incompa- 
tible :  and  in  any  extreme  case,  where  the  fact  is  clear,  there  can  be  no  choice.  Thete 
can  be  no  such  choice  in  the  case  of  a  blind  man,  as  he  does  not  know  by  competent 
evidence  what  is  the  deed  to  which  he  is  consenting,  and  does  not  know,  except  by  the 
information  of  others,  whether  he  is  subscribing  his  name  to  any  deed  or  not  Writing 
requires  a  mind  to  direct,  a  hand  to  execute,  and  an  eye  to  see  what  the  hand  does. 
A  blind  man  can  no  more  write  than  he  can  paint,  [42]  or  than  a  deaf  man  can  play 
upon  a  musical  instrument.  He  does  not  know  what  he  is  doing.  And,  although  he 
may  happen  to  write  his  name  at  the  foot  of  a  deed,  such  a  subscription  cannot  he 
considered  as  the  subscription  which  the  statute  sanctions  as  sufficient  evidence  of 
consent ;  and  it  has  never  been  so  considered  in  the  practice  of  conveyancers. 

2.  If  a  deed  signed  by  the  hand  of  a  blind  man  were  valid,  it  would  be  necessary 
for  the  party  founding  upon  the  deed  to  prove  that  it  was  read  over  before  signing,  and 
that  the  granter  was  duly  informed  of  its  contents ;  whereas,  the  jury  have  found  it  not 
proved  that  the  deeds  in  question  were  read  over  to  the  granter  before  signing.  A  deed 
executed  by  a  man  who  can  see,  or  by  a  blind  man  with  the  assistance  of  notaries,  has 
the  presumption  in  its  favour,  as  it  affords  the  best  evidence  that  the  granter  knew  its 
contents.  But  the  presumption  is,  that  a  blind  man  not  using  notaries  was  not  fully 
informed  of  its  contents.  AH  that  arises  from  his  subscription  is  a  conjecture  that  he 
had  got  sufficient  evidence  of  the  contents  of  the  deed,  which  is  too  shadowy  an  infe^ 
ence  for  founding  a  presumption  which  will  render  the  deed  probative  per  ee.  Besides, 
a  blind  man  is  subject  to  undue  influence,  and  liable  to  be  imposed  upon  ;  and  there  is 
a  strong  presumption  that  he  was  not  fairly  dealt  with,  when  there  is  not  full  evidence 
with  regard  to  the  mode  of  execution  of  the  deed. 
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3.  The  verdict  finds  it  not  proved  that  Lord  Fife  acknowledged  his  subscription  in 
presence  of  George  Wilson.  The  true  import  of  this,  in  the  whole  circumstances  of  the 
ease,  is,  that  he  did  not  acknowledge  it.  Besides,  although  there  may  be  a  presumption 
witii  regard  to  such  a  point  in  the  case  of  a  deed  regularly  executed,  there  can  be  no 
Boch  presumption  where  the  granter  of  the  deed  is  blind.  And,  farther,  a  blind  man 
cannot  acknowledge  his  subscription.  He  cannot  know  whether  he  subscribed  or  not ; 
and,  if  he  did  subscribe,  he  can  only  know  by  the  information  of  others,  and  not  by  his 
own  senses,  that  the  subscription  acknowledged  by  him  is  his  own.  In  the  present 
caoe,  the  granter  could  not  acknowledge  his  numerous  subscriptions  with  effect ;  and 
the  presumption  is  against  his  having  done  so ;  JErsk.  b.  iv.  tit.  2,  sect.  36,  37. 

The  argument  of  the  pursuer  is  supported  by  the  following  authorities. — Falconar 
against  Arbuthnot  and  others,  9th  January  1751 ;  Kilkerran^  Writ;  JSlehieSy  Writ.  A 
decision  apparently  of  an  unfavourable  tendency  had  been  given  in  a  case  of  an  old  date, 
Coatts  against  Straitton,  2l8t  June  1681,  Stair;  but  that  decision  is  obscurely  reported, 
and,  if  ever  it  was  law,  it  long  ago  ceased  to  be  so,  particularly  after  the  case  of  Falconar 
in  1751. — Eo88  against  Aglianby,  3d  July  1792,  Fac.  Coll. — Bdl  on  the  Testing  of 
Deeds^  p.  184,  et  seq. — Bayne  against  Belsches,  16th  February  1793,  in  Bdl,  p.  204- 
222.— Case  of  Mr.  Waddel's  deeds  in  1810,  not  reported. — Case  of  General  Grant's 
deeds,  in  1812,  not  reported. — Crawford  of  Doonside,  in  Bdl,  p.  139. — Bdl,  p.  [43]  5 
-21. — Wilson  against  Fringles,  13th  May  1814,  First  Division,  not  reported. 

Pleaded  for  the  defenders. — 1.  The  first  question  is,  whether  a  blind  person  is  dis- 
abled from  signing  a  deed ;  and,  in  reference  to  this  case,  it  must  be  kept  in  view  what 
were  the  degree  of  the  blindness,  the  habits  of  the  party,  and  the  circumstances  attend- 
ing the  preparation  and  execution  of  the  deed.  This  involves  an  inquiry  as  to  the  form 
of  executing  deeds  under  the  Scots  statutes. 

Prior  to  the  fifteenth  century,  when  there  was  a  general  ignorance  of  writing,  deeds 
were  attested  either  by  a  notarial  instrument^  stating  that  the  deed  contained  the  will 
of  the  party,  or  by  the  adhibition  of  the  party's  seal  of  arms,  or  other  known  impress. 
In  the  course  of  the  fifteenth  century,  parties  who  could  write  began  to  add  their  sub- 
acriptiona  This  was  found  to  be  a  safeguard  against  fraud ;  and,  therefore,  the  legisla- 
ture, by  the  Act  1541,  c.  117,  made  it  a  requisite  in  all  cases  where  the  party  could 
subscribe ;  and  provided  that,  where  the  party  could  not  write,  a  notary  should  subscribe 
lor  him,  as  authorised  by  him  to  do  so,  instead  of  the  notary  merely  making  out  an 
instrument  as  formerly.  These  provisions  were  confirmed  by  1579,  c.  80,  which  pro- 
Tides,  that  deeds  "  shall  be  subscribed  and  sealed  by  the  principal  parties,  gif  they  can 
sobecribe";  and  makes  more  detailed  provisions  with  regard  to  the  case  of  notaries 
subscribing.  The  general  rule,  then,  is,  that  the  party  mtist  subscribe  if  he  can ;  and 
that  subscription  by  notaries  is  only  tolerated  if  he  can  not.  And  it  seems  undeniable 
that  a  man  who,  like  Lord  Fife,  is  in  the  daily  habit  of  subscribing,  can  subscribe. 

The  subscription,  even  of  a  blind  man,  is  better  than  a  subscription  by  notaries,  as 
it  shews  the  actual  presence  and  concurrence  of  the  party.  And  experience  has  shewn 
that  men  are  not  less  exposed  to  fraud  in  the  hands  of  notaries.  The  law  controuls  no 
man  for  bodily  defects,  but  only  for  mental  defects. 

This  is  not  a  question  of  fraud,  but  merely  as  to  the  legal  solemnities  of  deeds. 

The  pursuer  has  not  been  able  to  quote  the  authority  of  any  institutional  writer  in 
his  favour.  And  the  silence  of  Mackenzie,  Stair,  and  Erdkine,  proves  that  there.is  no 
exception  of  blind  persons,  as  contended  by  the  pursuer.  And  it  was  expressly  found 
that  a  blind  person  can  subscribe  ;  Coutts  against  Straitton,  21st  June  1681,  Stair. — 
Bankton,  b.  i.  tit  11,  sect  38. 

The  pursuer  says  that  a  change  in  the  law  took  place ;  and  he  ascribes  that  change 
to  the  case  of  Falconar  in  1751.  But  that  was  a  special  case.  It  was  a  question  with 
i^ard  to  the  reality  of  the  consent ;  the  grantor's  hand  had  been  led,  and  the  deed  had 
been  prepared  by  the  grantee.  A  proof  was  allowed,  not  of  the  blindness  only,  to 
vhich  it  would  have  been  limited  if  the  law  had  been  as  contended  for,  but  of  the  whole 
circumstances ;  [44]  and  Kilkerran  reports  the  case  elsewhere  (voce  Witness),  as  not 
having  been  decided  on  that  ground.  That  decision  did  not  affect  the  opinion  of  the 
lawyers  of  that  day;  Bdl,  p.  182.  In  the  cases  of  Grant  and  Waddel,  a  proof  was 
sUowed,  and  the  parties  were  found  not  to  have  been  so  blind  as  to  raise  the  question. 

The  practice,  at  least  till  a  very  recent  period,  was  uniform  in  favour  of  the 
defenders.    If  any  doubts  have  arisen,  they  are  owing  to  the  obiter  dictum  of  Lord 
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Eilkerran,  in  hia  report  of  the  case  of  Falconar,  aud  to  a  proDf  haviag  been  allowed, 
though  only  be/ore  answer^  in  the  cases  of  Grant  and  Waddel.  Aid  it  is  still  t^e 
general  practice  for  blind  persons  to  subscribe. 

The  argament  of  the  pursuer  on  this  point  resolves  into  a  mere  plea  of  ezpediencji 
and  would  equally  exclude  the  subscription  of  a  person  who  cannot  read  writing,  as  that 
of  a  blind  person. 

2.  It  is  not  necessary  for  the  defenders  to  proye  that  the  deeds  were  read  over  to  the 
granter  at  the  time  of  signing. 

The^n^  view  of  this  part  of  the  case  is,  that,  even  though  reading  were  necesaaij, 
the  onus  probandi  would  not  lie  on  the  user  of  the  deed.  A  deed  ex  fcuHe  regular  is 
probative ;  and  any  person  challenging  it  must  prove  his  ground  of  challenge,  such  aa 
fraud,  forgery,  or  the  like.  If  extrinsic  evidence  were  required  to  support  a  deed,  and 
to  prove  that  it  was  agreeable  to  the  intention  of  the  granter,  where  no  proof  had  been 
brought  to  the  contrary,  there  would  be  no  use  in  the  deed. 

The  testing  clause  containing  the  particulars  specified  in  die  Act  1681,  c.  5,  and  duly 
subscribed,  is  evidence  of  the  fact  that  the  party  subscribed  the  deed,  till  this  be  dis- 
proved. There  is  this  peculiarity  in  the  law  of  Scotland,  that  a  deed  regularly  executed 
is  probative  in  all  respects ;  and  that  it  is  not  necessary  to  prove  that  the  deed  was 
executed  as  it  bears:  whereas,  in  some  other  countries,  particularly  England,  it  is 
required  to  be  proved  that  the  deed  was  executed  as  it  bears. 

There  is  an  inconsistency  which  follows  from  the  argument  of  the  pursuer.  If  the 
reading  were  a  solemnity,  it  would  require  to  be  mentioned  in  the  deed  in  such  cases ; 
but  it  is  not  usually  mentioned,  and  the  witnesses  do  not  usually  know,  and  are  not 
entitled  to  know,  the  contents  of  the  deed. 

Upon  the  principle  of  the  pursuer,  the  deed  could  not  stand  beyond  the  life  of  the 
witnesses  who  were  present,  if  a  challenge  were  brought  within  the  years  of  the 
negative  prescription. 

As  to  the  argument  of  uncertainty  in  the  case  of  a  blind  man,  it  applies  equally  in 
the  case  of  a  man  who  cannot  read.  But  a  proof  of  the  reading  is  not  required  in  such 
a  case. 

Beading  is  therefore  not  a  technical  solemnity,  so  as  to  lay  the  onus  on  the  user  of 
the  deed. 

The  second  view  of  the  case  is,  that  the  reading  is  not  de  esserUia  of  a  deed  in  the 
case  of  a  blind  person.  If  the  deed  be  ex  facie  [46]  regular,  the  only  fact  for  inquiry  is 
its  agreement  or  disagreement  with  the  iniention  of  the  granter. 

If  the  deed  be  formally  executed,  it  must  be  held  that  the  granter  satisfied  himself 
of  it  contents.  Beading  is  not  the  only  evidence  that  he  knew  the  contents.  In  the 
case  of  a  person  who  can  see,  but  who  cannot  read,  proof  of  reading  is  not  required. 
In  like  manner  where  a  person,  who  can  read,  signs  the  deed  without  reading  it, 
having  confidence  in  the  person  who  prepared  the  deed,  still  the  deed  is  sustained. 
Why  then,  in  the  case  of  a  blind  person,  should  the  reading,  and  that  immediately 
before  signing,  be  the  only  proof  of  fairness  and  of  conformity  to  the  grantor's 
intentions  1 

Even  though,  contrary  to  ordinary  rules,  fraud  and  unfairness  were  presumed  in  the 
case  of  a  blind  man,  so  as  to  throw  the  (mus  upon  the  user  of  the  deed,  still  all  that  it 
would  be  necessary  for  him  to  prove,  would  be,  that  the  deed  was  conformable  to  the 
granter's  intentions;  which  the  defenders  in  this  case  have  already  proved,  or  are 
prepared  to  prove.  Beading  before  the  witnesses  is  not  the  only  proof  of  that  fact  It 
is  not  a  solemnity. 

Proof  of  reading  is  not  required  in  England  in  the  case  of  a  blind  man,  even  tbongh 
in  England  proof  of  the  execution  of  the  deed  is  required.  Case  of  Longchamp; 
Bosanqust  and  Ptdlet^s  New  Reports^  vol.  ii.  p.  415. 

With  regard  to  the  cases  and  authorities  quoted  by  the  pursuer,  in  the  case  of  Falconir 
against  Arbuthnot,  there  was  a  combination  of  circumstances  inferring  fraud.  In  the  case 
of  Boss  against  Aglianby,  it  was  proved  that  the  deed  was  not  fairly  read  over,  and  that 
there  was  a  system  of  fraud.  And  besides,  in  that  case,  the  deed  was  executed  by 
notaries,  in  which  situation  reading  may  be  indispensible,  in  order  to  prove  the  identity 
of  the  deed,  and  the  validity  of  the  mandate  or  warrant  to  the  notaries  to  sign ;  BeH^ 
p.  184-203.  In  the  case  of  Bayne  against  Belsches,  eupra^  the  granter  signed  the 
deed,  not  knowing  much  of  the  matter ;  and  it  appeared  that  she  had  resolved  to  ratify 
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Che  deed  whatever  it  contained.  In  this  case,  the  person  was  not  blind ;  and  as  the 
legal  doctrines  delivered  were  nearly  the  same  as  in  Eoss  against  Aglianby,  it  is 
evident  that  they  were  applied  to  the  special  case  of  subscription  by  notaries,  on 
account  of  the  defect  of  mandate.  And  the  legal  doctrines  thrown  out  in  this  case 
were  materially  shaken  by  Yorkston  against  Grieve,  2d  December  1794,  F<zc.  GoU.;  BeU^ 
p.  223-4.  The  authority  of  Bankton,  quoted,  is  of  no  weight  when  opposed  to  Stair 
and  Srskine ;  and  the  case  of  Goutts,  cited  by  Bankton,  is  an  authority  against  him,  as 
there  the  user  of  the  deed  was  not  required  to  prove  the  reading. 

3.  It  ia  objected  that  Lord  Fife's  subscription  was  not  acknowledged  to  Qeorge 
Wilson,  one  of  the  subscribing  witnesses. 

The  Act  1681,  c.  5,  provides  that  witnesses  shall  not  subscribe  [46]  as  such,  unless 
they  either  see  the  party  subscribe,  or  hear  him  acknowledge  his  subscription.  The 
testing  clause  imports  a  certification  of  the  fact  The  deed,  regularly  subscribed, 
proves  that  it  was  duly  subscribed  both  by  the  party  and  by  the  witnesses.  It  is  held 
that  it  may  be  proved  that  the  witnesses  did  not  see  the  party  subscribe,  or  hear  him 
acknowledge  his  subscription ;  and  that  this  may  be  proved  even  by  the  instrumentary 
witnesses  themselves.  But  it  must  be  proved ;  and  all  that  the  verdict  finds  is,  that 
it  is  not  proven  that  Lord  Fife  did  acknowledge  his  subscription  to  Wilson. 

If  proof  were  required  in  order  to  support  deeds  against  such  an  allegation,  it  would 
deetroy  the  use  of  deeds,  as  in  few  cases  could  direct  evidence  be  had  of  the  mode  of 
execution  after  a  considerable  interval.  And  the  same  principle  which  would  require 
direct  proof  against  such  a  challenge,  would  require  it  also  in  challenges  on  the  ground 
of  death-bed,  minority,  fatuity,  or  fraud.  But  the  presumption  is  in  favour  of  a  deed, 
when  challenged  on  such  grounds ;  and  it  must  equally  be  in  favour  of  it  in  questions 
with  regard  to  its  due  execution. 

This  doctrine  is  supported  by  the  decisions:  BeU,  p.  241. — ^The  case  of  Farmers 
against  Myles  and  Annan,  25th  June  1760,  is  scarcely  worthy  of  notice;  and  it  is 
erroneous,  and  was  thought  to  be  so  by  the  Court  in  a  subsequent  case ;  Bell^  p.  265. — 
Sibbald  against  Sibbald,  18th  January  1776,  Fac.  GoU, ;  Bdl,  p.  245.— Balfour  against 
Applin  and  Steele,  24th  January  1794,  Bell,  p.  246-254.— Frank  against  Frank,  3d 
March  1795,  Fac  CoU.;  Bdl,  p.  254-260. 

Besides,  a  subsequent  deed  of  alteration  confirms  the  deeds  under  reduction,  so  far 
as  not  altered ;  and  it  is  not  alleged  that  Wilson  signed  it  without  having  seen  Lord 
Fife  sign  it,  or  having  heard  him  acknowledge  his  subscription. 

There  is  no  pretence  for  saying  that  the  deeds  were  fraudulently  obtained.  Lord 
Fife's  subscription  was  familiar  to  the  witnesses,  and  they  might  have  been  fully  con- 
vinced of  the  truth  of  the  subscription,  though  he  did  not  formally  acknowledge  it ; 
but  it  is  not  proved  that  he  did  not. 

Blindness  does  not  exclude  the  acknowledgment  of  a  subscription. 

Opinums  of  the  Jtsdges. — 1.  On  the  first  point.  Lord  Robertson  thought  that  a 
person  so  blind  as  Lord  Fife  ought  to  have  signed  by  notaries,  and  that  it  was  the 
proper  and  authentic  manner  of  his  signing ;  but  his  Lordship  did  not  say  that  he  con- 
sidered subscriptions  by  his  own  hand  as  absolutely  excluded. 

Lord  Glerdee  thought^  that  Lord  Fife  was  so  blind  that  he  was  Entitled  to  execute 
the  deed  by  notaries :  that  where  the  blindness  had  come  on  gradually,  and  where  the 
party  had  been  in  the  practice  of  signing,  it  might  be  considered  dangerous  to  make  the 
[47]  first  exception ;  and  that  it  was  not  surprising  that  the  deed  was  executed  by  Lord 
Fife's  subscription :  and  he  thought  that  the  deed  was  not  void  merely  in  respect  it  was 
not  subscribed  by  notaries;  that  it  was  effectual  as  far  as  regarded  the  matter  of 
solemnity ;  and  was  in  the  same  situation  as  a  deed  signed  by  a  person  who  could  not 
read. 

Lord  Bamtatyne  thought  it  better  for  a  person  who  has  become  blind  to  use  notaries, 
but  thought  that  it  was  optional  for  him  to  subscribe  with  his  own  hand,  if  it  was 
properly  done. 

On  the  other  hand,  Lord  Craigie  thought  that,  in  the  circumstances  of  this  case. 
Lord  Fife  could  not  subscribe  with  his  own  hand,  so  as  to  produce  prima  facie  evidence. 
He  thought  that  there  ought  to  have  been  a  distinction  in  the  Acts  of  Parliament^  and 
the  explanatory  decisions,  between  a  person  who  can  read,  and  a  person  who  cannot 
read,  although  he  can  subscribe  his  name.  He  doubted  whether,  if  the  point  were  to 
be  fixed  for  the  first  time,  a  subscription  by  a  person  who  could  merely  write  his  name, 
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though  he  could  not  read,  ought  to  have  beeu  sustained  as  a  subscription;  yet  the 
statutes  spoke  of  writing  and  subscription  as  synonymous.  He  thought  that,  in  minor 
transactions,  it  might  be  expedient  to  sustain  a  subscription,  though  the  party  could 
not  read ;  but  that  it  was  not  expedient  in  more  important  deeds,  especially  deeds  of 
a  testamentary  nature.  But  he  remarked,  that  though  a  subscription  by  a  person  who 
cannot  read  is  sustained,  it  must  be  proved  that  he  was  in  the  practice  of  subscribing, 
and  that  he  was  not  assisted  by  having  his  hand  led,  or  having  the  letters  traced,  or 
the  like. 

His  Lordship  observed,  that  there  may  be  a  degree  of  blindness  which  brings  a 
person  nearly  to  the  state  of  one  who  can  see,  but  who  cannot  read:  but  that  the 
degree  of  blindness  in  some  persons  was  such,  that  they  could  not  be  said  to  subscribe, 
as  in  the  present  case ;  and  that,  in  this  case,  though  the  party  was  not  assisted  in  the 
act  of  writing,  he  was  assisted  in  the  preliminary  steps,  and  could  not  know  whether  he 
subscribed,  or  where  he  subscribed.  In  these  circumstances,  he  thought  that  Lord 
Fife  could  not  subscribe. 

The  Lord  Jvstice-Clerk  observed  that  the  point  was,  whether  a  person  so  blind  as 
Lord  Fife  could  be  said  to  subscribe,  although  he  was  in  the  practice  of  writing  his 
name.  He  remarked  that  Lord  Fife  did  not  know  where  to  sign,  and  could  not  know 
what  he  was  signing,  and  he  considered  him  as  a  mere  instrument  in  the  hands  of 
others,  in  going  through  the  motion  of  writing,  and  by  whom  he  was  essentially 
assisted,  by  their  placing  their  fingers  at  the  place  at  which  he  was  to  subscribe.  Hu 
Lordship  thought  that  the  words  **  if  he  can  subscribe,''  in  the  statutes,  ought  to  have 
the  plain  rational  meaning  put  upon  them ;  and  that  it  ought  not  to  be  supposed  that 
blind  persons  were  overlooked,  but  that  they  were  comprehended  under  the  description 
of  persons  who  could  not  subscribe. 

[48]  His  Lordship  thought  that  it  did  not  signify  that  the  blindness  had  come  on 
gradually,  as  by  age  or  disease ;  and  observed  that  persons  born  blind  can  write,  and  are 
now  often  taught  to  do  so ;  that  persons  without  arms  have  written  with  their  toea,  or 
with  the  stumps  of  their  arms,  but  that  it  would  be  absurd  to  say  that  persons  withoat 
arms,  who  can  sign  in  such  ways,  must  do  so.  He  remarked  that  Lord  Kilkerran,  in 
reporting  the  case  of  Crosbie,  laid  it  down  that  a  man  cannot  write  who  can  only  copy; 
and  he  thought  that  upon  the  same  principle  a  blind  man  cannot  be  said  to  write,  as  a 
person  who  copies  may  be  said  to  write  in  one  sense.  He  also  remarked  that  Ml 
Erskine  says  that  a  person  cannot  write  who  can  merely  scrawl  two  letters. 

His  Lordship  observed  that  the  principle  of  the  law  was  to  protect  all  persons 
against  imposition  who  required  such  protection,  and  that  in  sound  reason  persons  who 
were  so  blmd  as  Lord  Fife  came  within  the  Act. 

He  remarked  that  the  Lord  Ordinary  found  that  Lord  Fife  ought  to  have  used 
notaries,  but  that  he  might  subscribe  personally.  He  said  that  he  could  not  concur  in 
that ;  and  that  he  considered  that,  if  a  person  could  subscribe,  he  could  not  use  notaries ; 
Clark  against  the  Laird  of  Balgounie,  3d  January  1683 ;  P.  Fcdc,  No.  38 ;  Hare,  No. 
893 ;  and  that  a  blind  person  could  not  subscribe,  and  required  notaries,  as  had  been 
found  in  the  case  of  Falconar  against  Arbuthnot.  His  Lordship  doubted  the  accuracy 
of  the  report  of  the  case  of  Coutts  against  Straitton,  and  considered  it  as  not  entitled  to 
weight  He  considered  that  more  weight  ought  to  be  laid  on  later  decisions  cited  by 
the  pursuer. 

2.  On  the  second  point.  Lord  Glerdee  thought  that  a  deed  signed  by  a  blind  person 
might  be  voided,  on  the  ground  that  no  sufficient  steps  had  been  taken  to  ascertain  that 
the  grantor  knew  the  import  of  the  deed:  but  that  the  reading  over  the  deed,  and 
ascertaining  that  the  party  knew  the  import  of  it^  was  not  a  solemnity  without  which 
the  deed  would  be  void  under  the  statutes;  and  that  there  might  be  many  other 
circumstances  not  relating  to  the  legal  solemnities,  on  which  a  deed  might  be  set 
aside,  e,g,  that  the  grantor  was  not  sober,  was  not  of  sound  mind,  or  was  not  in  liege 
poustie. 

As  to  the  onus  probandi,  his  Lordship  observed,  that  if  a  solemnity  be  awanting, 
and  if  the  objector  prove  it,  there  can  be  no  replication ;  but  as  to  many  (not  aU)  of  the 
other  grounds  of  challenge,  that  they  might  admit  of  replication,  e.g.  a  challenge  that 
a  deed  had  not  been  executed  in  liege  poustie,  by  proof  that  the  party  had  gone  to 
kirk  and  market.  In  like  manner,  where  a  deed  was  executed  by  a  blind  person,  that 
the  replication  was  that  the  deed  had  been  read  over  to  the  party,  and  carefully 
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explained  to  him ;  and  that  in  all  such  cases  the  objector  must  prove  his  objection,  and 
the  replicant  his  reply. 

[48]  His  Loidship  thought  it  not  indispensible  that  the  deed  be  read  over  at  the 
time  of  signing,  before  the  instrumentary  witnesses ;  but  that  it  was  sufiBicient  if  it  were 
proved  that  the  deed  was  read  over  to  the  grantor  before  it  was  signed,  and  that  due 
precautiona  were  taken  that  the  deed  which  he  signed  was  that  which  had  been  read. 
Bat  he  thought  that  there  was  not  proof  in  this  case  of  the  deed  having  been  read,  and 
of  the  necessary  precautions  having  been  taken  to  ascertain  that  the  granter  knew  what 
he  signed. 

Lord  BoherUon  concurred  in  thinking  that,  where  a  deed  was  executed  by  a  blind 
person,  it  was  necessary  to  prove  that  it  had  been  properly  read  over  and  explained  to 
the  granter  immediately  before  signing ;  but  that  it  was  not  indispensible  that  this 
should  be  done  in  presence  of  the  instrumentary  witnesses,  if  it  was  so  done  as  to  make 
it  clear  that  the  party  fully  knew  the  contents  of  the  deed,  and  that  the  deed  signed 

was  that  which  had  been  read  over  to  him. 

Lard  Banmatyne  thought  it  essential  that  a  deed  executed  by  a  blind  man  should  be 

read  over  to  him  to  show  that  he  knew  its  contents,  and  that  the  person  founding  on 

such  a  deed  must  prove  this. 

The  Lord  Justice-Clerk  thought  that  it  was  established  by  the  cases  of  Aglianby  and 

Bayne,  that  it  was  necessary  that  the  reading  should  be  proved,  where  a  deed  was 

executed  by  a  blind  person,  even  where  the  subscription  w|ts  adhibited  by  notaries ;  and 

he  considered  it  still  more  indispensible  where  a  blind  person  attempted  to  adhibit  his 

own  subscription. 

On  the  other  hand.  Lard  Oraigie  thought  that,  if  the  subscription  of  a  blind  person 

was  legal  at  all,  it  was  probative  in  all  respects ;  and  that  requiring  any  thing  else,  e,g. 

proof  that  the  deed  had  been  read  over,  was  to  say  that  the  deed  was  not  properly 

signed. 

3.  On  the  third  point,  Lords  Justice-Olerk,  Glenlee,  and  Craigte^  thought  the  signing 

or  acknowledgment  in  presence  of  the  instrumentary  witnesses,  being  a  solemnity, 

most  be  presumed  unless  it  was  impossible  in  the  circumstances  of  the  case,  and  that  it 

lay  with  the  party  impugning  the  deed  on  such  a  ground  to  prove  his  objection. 

On  the  other  hand,  Lords  Bannaiyne  and  Robertson  thought  that  although,  where  a 

deed  is  r^^larly  executed,  the  presumption  is  omnia  rite  et  solenniter  acta,  yet,  in  the 

dicumstances  of  this  deed,   a  proof  of  acknowledgment  before  the  instrumentary 

witness  was  necessary. 

The  Court  "  adhered  to  the  interlocutor  of  the  Lord  Ordinary,  in  so  far  as  it  sustains 
the  reasons  of  reduction  of  the  trust-disposition  and  deed  of  entail,  and  reduces  and 
decerns  as  to  those  deeds." 

[50]  Upon  advising  a  reclaiming  petition,  with  answers,  the  Judges  retained  their 
opinions,  and  adhered  to  the  former  interlocutor. 

[Altered,  1  Sh.  App.  498,  4  S.R.R.  (H.L.)  156 ;  Sequel,  Duff  v.  Earl  of  Fife,  2  W. 
and  S.,  166 ;  4  S.R.R.  (H.L.)  796 ;  cf.  Mackintosh  v.  Smith,  2  M.  1267.] 
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Bedwells  and  Yates,  Pursuers. — Moncrieff^  et  Home, 

Geokgb  Tod,  Defender. — Clerk  et  WFarlan. 

Competition — Assignation — Arrestment, — ^An  arrestment  of  a  legacy,  used  in  the  hands 
of  an  executor  after  the  death  of  the  testator,  found  to  be  preferable  to  an  assignation 
of  the  same  legacy  intimated  to  that  executor  before  the  death  of  the  testator. 

In  1809,  George  Miller  executed  a  will,  containing  an  express  power  of  revocation, 
hy  which  he  appointed  Sir  William  Fettes,  in  whose  hands  he  had  considerable  funds, 
to  be  his  sole  executor;  and  named  John  White  to  be  his  residuary  legatee,  to  the 
extent  of  one-third.  This  will  was  deposited  with  a  person  who  was  agent  both  of  the 
testator  and  of  the  executor,  with  permission  to  show  it  to  the  executor,  and  to  the 
legatees.    And  it  was  shewn  accordingly. 
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In  1812,  White  executed  an  assignation  of  his  interest  as  residuary  legatee  in  favour 
of  George  Tod,  in  security  of  considerable  advances  made  to  him  by  Tod,  chiefly  in 
consideration  of  that  assignation.  And,  in  the  same  year,  that  assignation  was  inti- 
mated by  Tod  (o  the  executor. 

On  15th  April  1815,  the  testator  died,  without  having  made  any  alteration  upon 
his  will. 

Tod  took  no  further  steps  to  complete  his  assignation ;  and,  on  the  26th  of  the 
same  month,  an  arrestment  was  used  in  the  [61]  hands  of  the  executor,  by  Bedwells 
and  Yates,  creditors  of  White. 

lu  these  circumstances,  the  executor  brought  a  process  of  moltiplepoinding  against 
Tod,  and  Bed  wells  and  Yates ;  in  which  the  Lord  Ordinary  preferred  Tod. 

Upon  advising  a  reclaiming  petition,  with  answers,  the  Court  appointed  memoriala 

Pleaded  for  Bedwells  and  Yates,  the  arresters. — A  party  may  assign  a  contingent 
interest,  even  though  not  vested  in  him  at  the  time,  which  wUl  be  effectual  against  him- 
self and  his  representatives.  But  the  question,  in  the  present  case,  is,  whether  an 
assignation  of  a  right  not  vested  in  the  cedent  can  compete  with  an  arrestment  executed 
by  the  cedent's  creditor,  after  the  right  has  vested ;  and  this  depends  upon  the  validity 
and  effect  of  the  intimation. 

A  contingent  interest^  provided  it  be  an  interest  vested  in  the  cedent  at  the  time  of 
intimation,  may  be  intimated  to  the  debtor.  But  in  this  case  the  cedent  had  no  vested 
right  till  the  death  of  the  testator.  Till  then,  the  will  did  not  exist  in  law ;  it  was 
merely  a  projected  wilL  The  intended  executor  held  the  fuuds  of  the  testator,  not  as 
the  executor  of  the  testator,  bat  as  his  debtor.  He  held  no  funds  in  which  the  cedent 
had  any  legal  interest. 

If  the  deed  in  favour  of  the  cedent  had  been  irrevocable  and  delivered  to  him,  tJie 
legal  effect  of  intimation  to  the  executor  would  have  been  very  doubtfuL  At  leasts 
intimation  to  the  granter  of  the  deed  would  have  been  competent  But  the  deed  being 
essentially  and  expressly  revocable,  intimation  to  the  granter  would  have  been  absurd ; 
and,  therefore,  intimation  to  the  intended  executor,  who,  at  the  time,  was  merely  his 
hand,  was  equally  incompetent. 

The  intimation  being  incompetent  when  used,  no  supervening  event  can  make  it 
effectual  in  competition  with  diligence. 

The  principles  now  advanced  have  been  recognized  by  the  Court  in  the  analogous 
case  of  bills  of  exchange. — Stewart  against  Ewing,  15th  Jane  1744,  Kilk.  p.  75.— 
M*Leod  against  Crichton,  14th  January  1779. 

Pleaded  for  Tod,  the  assignee. — A  contingent  or  conditional  assignation  is  valid  horn, 
its  date,  and  becomes  effectual  upon  the  existence  of  the  event  or  condition.  An  assigna- 
tion carries  acguirenda,  e,g,  future  annuities. 

In  the  present  case,  at  the  moment  when  the  testator  died,  the  right  passed  to  ihe 
cedent,  and  from  him  to  the  assignee.  When  the  arrestment  was  used,  the  right  had 
passed  from  the  cedent. 

A  contingent  assignation  being  effectual,  a  contingent  intimation  must  also  be 
effectual.  Ail  that  is  required  is,  an  agreement  [62]  to  convey,  and  intimation  to  the 
debtor  of  the  assignee's  intention  to  take  under  the  conveyance. 

The  cases  cited  by  the  arresters  are  truly  confirmations  of  the  assignee's  argument. 

If  intimation  was  impossible,  the  law  will  not  require  it  There  are  many  cases  in 
which  intimation  is  not  required. — Erskine^  b.  iii.  tit.  5,  sect.  4,  5,  6,  7. — Stair^  b.  iii 
tit.  1,  sect.  8. 

The  Court  were  of  opinion,  that  though  an  assignation  of  a  conditional  obligation, 
intimated  to  the  debtor,  becomes  effectual  on  the  condition  being  purified,  in  this  case 
there  was  no  vested  right  in  the  cedent,  even  conditional,  but  a  mere  spes  or  expectancy; 
that  intimation  could  only  be  made  to  the  cedent's  debtor ;  that  the  testator  could  not 
be  contemplated  as  such;  and  that  the  intended  executor  was  not  such  while  the  testator 
lived,  and,  by  predecease,  non-acceptance,  or  an  alteration  of  the  will,  might  never  have 
been  such.  And,  upon  those  grounds,  their  Lordships  unanimously  altered  the  inter- 
locutor of  the  Lord  Ordinary. 

Upon  advising  a  reclaiming  petition  for  the  assignee,  with  answers,  the  Court 
unanimously  adhered  to  their  interlocutor. 
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No.  8.  F.G.  N.S.  VI.  62.     3  Dec.  1819.     2nd  Div.— Lord  Reaton. 

Richard  Arkwright,  Pursuer. — Clerks  Qreenshields. 

Thomas  BiLLmaE  and  Others,  Defenders. — Cranstoun,  Forbes, 

HerUdble  and  Moveable. — Found,  that  the  machinery  of  a  cotton  mill  was  included  in 
an  heritable  security  over  the  mill. 

Joseph  Twigg,  merchant  in  London,  and  his  partners,  granted  to  Richard  Arkwright 
an  heritable  security  over  certain  subjects  near  Paisley,  for  an  advance  of  L.4000.  The 
property,  over  which  the  security  was  granted,  was  thus  describ-  [63]  -ed : — "  All  and 
whole  iJie  twelfth,  thirteenth^  and  fourteenth  steadings,  on  the  east  side  of  the  street  in 
Sneddon,  &c.  which  three  steadings  were  by  us  converted  into  a  bleachfield,  together 
with  the  boiling-house,  i^nd  whole  other  houses  built  on  the  said  grounds,  bounded,  &c. ; 
as  also  the  drying  field  in  Sneddon  aforesaid,  which  belonged,  &c. ;  which  said  three  stead- 
ings are  now  converted  into  one  piece  of  ground,  and  bounded  as  follows,  &c, ;  and  which 
sfldd  ground,  mill-house,  and  work  shops,  are  more  particularly  described  in  the  several 
rights  above  recited,  &c. :  As  also,  all  and  whole  that  piece  of  land  called  the  Graves, 
alias  Beauchamp,  bounded,  &c. ;  As  also,  all  and  whole  those  seven  roods  of  land,  or 
thereby,  lying,"  &c.  The  instrument  of  sasine  bore,  that  infef tment  was  given,  not  only 
of  a  corresponding  annualrent,  "  f urth  of  all  and  whole  the  lands  and  others  before  men- 
tioned/' &c  "  but  also  of  all  and  whole  the  said  lands  and  others  aforesaid  themselves, 
with  the  pertinents,  in  real  security,"  &q.  By  the  heritable  bond,  the  debtors  assigned 
to  the  creditor  two  policies  of  insurance  in  their  favour,  over  the  Adelphi  cotton  mill  in 
Sneddon  Street,  part  of  the  property  in  question,  including  the  machinery. 

One  of  the  buildings,  over  which  the  security  extended,  was  a  cotton  manufactory. 
The  building  consisted  of  several  stories  and  a  garret.  It  was  filled  with  a  set  of 
machinery  for  manufacturing  the  raw  cotton  into  cotton  twist,  consisting  of  carding 
machines,  drawing  frames,  rooving  frames,  and  mule  jennies.  Adjoining  to  it  was  an 
engine-house,  in  which  a  boiler  and  steam  engine  for  moving  the  machinery  were 
placed. 

Twigg  and  his  partners  having  failed  several  years  ago,  a  commission  of  bankruptcy 
was  issued  against  them ;  and  Thomas  Billinge  and  others  were  appointed  assignees.  In 
1814  the  heritable  creditor  entered  into  possession  of  the  cotton  mill  and  other  subjects 
in  hia  bond,  in  virtue  of  a  decree  of  mailLs  and  duties ;  and  after  continuing  to  draw  the 
fall  rents  for  several  years,  unchallenged  by  the  assignees,  he  brought  a  process  of  rank- 
ing and  sale,  in  which  the  assignees,  after  some  time,  entered  appearance. 

The  Lord  Ordinary  at  first  '^  found  that  the  machinery  of  the  cotton  mill,  being  move- 
able, is  not  comprehended  under  the  heritable  bond,  and  cannot  be  sold  in  the  present 
process."  But,  upon  advising  a  representation  and  answers,  his  Lordship,  *'  in  respect  of 
the  connection  of  the  machinery  with  the  mill  itself,  and  of  the  assignments  to  the 
policies  of  insurance  over  the  machinery  contained  in  the  heritable  bond,  repels  the  claim 
of  the  respondents  (the  assignees) ;  finds  that  the  machinery  falls  to  be  included  in  the 
sale,  and  decerns." 

Pleaded  for  the  assignees^  in  a  reclaiming  petition. — The  different  parts  of  the 
machinery  of  the  cotton  mill  are  not  attached  to  each  other,  nor  are  they  even  nailed  or 
screwed  to  the  fabric  of  [64]  the  building.  They  may  be  removed  from  place  to  place 
like  furniture,  or  like  ordinary  spinning  wheeb.  Any  part  of  the  machinery  may  be 
stopt  without  affecting  the  rest.  A  cotton  mill  is  often  taken  partly  furnished,  and  the 
tenant  brings  the  machinery  which  he  requires,  and  takes  it  away  with  him.  The 
machinery  of  a  cotton  mill  is  subject  to  rapid  waste,  and  requires  to  be  renewed  in  the 
•course  of  four  or  five  years.     It  therefore  cannot  be  considered  as  part  of  the  tenement. 

There  is  no  allusion  to  the  machinery  in  the  security.  An  heritable  security  may 
indeed  reach  subjects  not  mentioned  in  it,  or  even  not  existing  at  its  date,  e,g,  houses 
subsequently  built ;  but  these  are  partes  soli.  It  cannot  reach  furniture  or  implements 
of  trade.  It  can  make  no  difference  that  some  implements  are  usually  made  fast  to  the 
tenement,  e.g,  the  anvil  of  a  smith,  a  kitchen  grate,  or  the  like.  They  remain  still 
poindaUe.  And  the  machinery  of  the  mill  in  question  must  equally  be  regarded  merely 
as  a  set  of  implements. 
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With  regard  to  the  spinning  jennies,  the  carding  frames,  &&  it  is  clear  that  they  are 
merely  implen^ents  of  trade,  as  much  as  common  spinning  wheels.  A  single  spinning 
jenny  brought  into  a  house  and  driven  by  the  hand  is  not  heritable.  It  cannot  become 
heritable,  because  several  others  are  brought  to  its  neighbourhood  and  driven  in  the 
same  manner.  It  cannot  become  heritable,  because  a  horse,  or  the  power  of  steam,  are 
used  to  work  them  instead  of  human  labour. 

And  with  regard  to  the  steam-engine  with  its  shaft  and  boiler,  they  are  also  merely 
implements  of  trade.  A  boiler  is  often  built  in  like  a  kitchen  grate ;  but  it  does  not 
therefore  become  part  of  the  building.  It  is  analogous  to  the  caldron  of  a  brewer,  or  a 
salt  pan,  both  of  which  are  moveable;  Smeaton  and  Hepburn  against  Brand,  15th 
February  1698,  Fount.  In  like  manner  the  steam-engine  is  of  the  same  class  as  the 
numerous  other  machines  for  abridging  human  labour ;  for  example,  the  thrashing  mill, 
the  machinery  of  which  has  been  found  to  bo  moveable;  Hislop's  Trustees  against 
Hislop,  18th  January  1811. 

The  English  authorities  also  support  the  argument  of  the  assignees ;  Elwes  against 
Maw,  3  East.  38.  And  a  decision  has  been  pronounced  to  that  e£fect  in  a  question 
between  a  mortgagee  and  personal  creditors;  Ex  parte  Qutncy,  1  Aitkin,  477. 

The  heritable  creditor  argues  erroneously  from  competi lions  between  an  heir  and  an 
executor ;  for  many  things  descend  to  the  heir  which  yet  are  poindable,  and  cannot  be 
adjudged  or  made  the  subjects  of  heritable  security,  e.g,  heirship  moveables,  or  doors 
and  windows  intended  to  be  put  up  in  a  house ;  Johnston  against  Dobie,  25th  February 
1783 :  or  the  buckets  and  chains  of  a  going  coal;  DirletorCa  Doubts,  p.  53 ;  Steuwfs 
Answers,  p.  95 :  or  (some  have  thought)  a  mill  horse ;  Dirleton,  p.  1 25 ;  Steuart,  p.  206. 
It  therefore  would  not  follow,  though  the  machinery  of  a  cotton  mill  did  go  to  the  heir, 
that  it  therefore  went  to  an  heritable  creditor. 

[66]  The  case  of  a  mill  for  grinding  corn  is  quite  different.  The  building  is  heri- 
table. The  wheel  cannot  be  removed  vrithout  injury  to  the  building.  And  usage  has 
fixed  the  other  parts  to  be  heritable.  A  cotton  manufactory  is  often  called  a  mill, 
because  it  is  sometimes  driven  by  water,  and  because  a  miU  for  grinding  com,  which  is 
properly  called  a  mill,  is  usually  driven  by  water.  But  that  analogy  is  far  too  weak  for 
the  foundation  of  a  legal  doctrine. 

The  heritable  creditor  founds  upon  the  conveyance  of  the  policy  of  insurance,  which 
included  the  machinery,  and  upon  the  subjects,  exclusive  of  the  machinery,  being  there 
rated  at  only  L.2300.  But  the  policy  covered  the  buildings,  which  were  undoubtedly 
heritable ;  and  as  to  their  value,  subjects  are  seldom  insured  to  nearly  their  value.  It 
is  said  that  the  machinery  was  intended  to  be  included  in  the  security  ;  but  there  is  no 
evidence  of  such  intention ;  and,  though  it  were  proved,  it  would  be  of  no  moment^  the 
only  question  being,  what  subjects  are  legally  included  in  the  heritable  security. 

Answered  for  the  heritable  creditor, — The  intention  of  the  parties  was  to  comprehend 
the  machinery;  and  the  only  mode  of  doing  this  was  to  convey  the  steading  itself 
which  carried  whatever  was  built  on  the  ground,  or  joined  to  any  of  the  buildings 
perpetui  usus  gratia.  The  conveyance  of  the  policy  of  insurance,  and  the  drcamstance 
that»  without  the  machinery,  the  security  was  inadequate,  prove  the  intention  of  the 
parties. 

This  case  depends  on  the  distinction  between  moveable  and  immoveable  subjects. 
Immoveable  subjects  descend  to  the  heir,  and  are  affected  by  one  kind  of  diligence, 
while  moveable  subjects  descend  to  the  executors,  and  are  affected  by  another  kmd  of 
diligence. 

The  assignees  argue  as  if  the  different  parts  of  the  machinery  stood  unconnected,  not 
put  up  together ;  and  infer  that,  because  the  different  parts  may  be  conceived  to  be 
separable  from  the  rest,  and  transferable  from  place  to  place,  they  are  to  be  considered 
as  moveable  also  where  they  form  one  whole,  attached  to  one  moving  power,  fixed 
solidly  into  the  building.  But  that  is  an  unwarranted  inference.  The  building  was 
expressly  adapted  and  intended  for  the  machinery.  The  upright  shaft  moved  by  the 
engine,  and  passing  through  all  the  stories,  moving  aU  the  different  parts  of  the 
mechanism,  forms  one  great  combined  machine  under  one  roof,  erected  for  the  purpose 
of  containing  it. 

The  different  parts  of  the  machinery  must  be  in  some  manner  fastened  in  a  relative 
position  to  each  other,  to  prevent  the  moving  wheels  from  being^thrown  out  of  operation. 
But,  even  though  these  different  parts  should  not  be  thus  attached,  but  should  be 
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sufficiently  firm  by  th^ir  mere  weight,  stil],  being  applied  to  the  building  perpetui  usm 
gratidi^  and  being  necessary  for  the  purposes  of  ihe  building,  they  must  go  along  with  it, 
and  he  conpideied  as  immoveable. 

[56]  It  is  the  doctrine  of  the  civil  law,  that  moveable  subjects,  which  form  essential 
parts  of  an  immoveable  subject,  and  are  necessary  for  completing  its  purpose,  are  con- 
sidered as  accessaries  to  it,  whether  actually  fixed  to  it  or  not ;  and  are  distinguished 
from  mere  implements  or  furniture,  which  are  not  of  that  description ;  Eeinnieeius  Inst 
sect  194. — Voet  ad  Pandeettu,  lib.  i.  tit  8,  sect  13,  14. — PatUus  Voet,  de  rebus  mohUi' 
hug  d  immoMibua,  cap.  iii.  sect  2 ;  cap.  iv.  sect  1,  2  ;  cap.  v.  sect  1,  2,  4,  8,  9,  10 ; 
cap.  XV.  sect.  10. — Digest,  lib.  xix.  tit  1,  leg.  17,  pr.  sect  3,  7,  8,  11,  17 ;  leg.  13,  sect 
ult — Digest,  lib.  50,  tit  16,  leg.  242,  pr.  sect  4. — Digest,  lib.  xxxiii.  tit  10,  leg.  ult — 
Digest,  lib.  xxxiii.  tit  7,  leg.  12,  sect  23. — Digest,  lib.  xxxiii.  tit  7,  leg.  21. — Digest. 
lib.  xix.  tit  1,  leg.  17,  sect  2. 

It  is  also  Ihe  doctrine  of  the  law  of  France. — Pothier  Oeuvr.  Posth.  torn.  ii.  p.  638, 
.  639,  641,  M2.—Poi7iier  de  Droit  Cimle,  tom.  iii.  p.  507,  508,  509,  514,  515,  617. 

In  like  manner,  it  appears  that,  in  England,  subjects  attached  to  the  freehold,  or 
mtended  for  its  permanent  use,  erected  by  the  proprietor,  descend  to  his  heir,  to  the 
exclusion  of  his  executor;  and,  upon  the  same  principle,  a  tenant  is  not  allowed  to 
lemove  subjects  attached  by  him  to  the  freehold ;  to  which  last  rule  a  special  exception 
has  been  introduced,  in  the  case  of  such  subjects  as  are  erected  by  him  for  the  purposeis 
of  trade,  upon  the  principle  that  they  are  accessaries  to  the  trade,  which  is  a  personality ; 
Comyn's  Digest.  voL  ii.  p.  131. — Lawton  against  Salmon  in  1772,  1,  H.  Blachstone^s 
Bep.  259. — Elwes  against  Maw,  3,  Ecist.  38. — Lawton  against  Lawton,  3,  Atk.  13. — 
Lcffd  Dudley  against  Ward,  Ambler,  113. — The  case  of  Quincy,  cited  by  the  assignees, 
was  a  mere  question  of  intention,  whether  the  utensils  were  included  in  the  mortgage  or 
not 

Ih  the  law  of  Scotland,  questions  whether  subjects  be  moveable  or  immoveable, 
occur  among  three  descriptions  of  persons ;  between  the  heir  and  the  executor  of  the 
proprietor, — ^between  the  proprietor  and  a  tenant,  or  other  occupant  upon  a  title  of 
temporary  possession, — and  between  a  person  having  a  real  right  to  a  subject,  whether 
the  proprietor,  his  heir,  or  a  real  creditor,  and  the  personal  creditors  of  the  proprietor. 
It  is  chiefly  with  reference  to  the  first  class  that  our  authorities  have  considered  the 
qoestion.  But,  with  certain  modifications,  the  great  distinction^  are  the  same,  and  may 
be  relied  on  in  all  the  cases.  And  the  authorities  consider  all  things  as  immoveable 
which  are  attached  to  an  immoveable  subject  for  its  perpetual  use;  or  of  which, 
although  they  may  possibly  be  moved,  it  is  not  the  proper  use  to  be  so ;  Stair,  b.  ii. 
tit  1,  sect  2. — Bankton,  b.  i.  tit  3,  sect.  17. — Erskine,  b.  ii.  tit.  2,  sect  2.  In  the  first 
dass  of  cases,  the  general  rule  is  in  favour  of  the  heir,  to  give  him  the  subject  which  is 
to  descend  to  him,  as  ample  as  possible.  In  the  second,  it  is  in  favour  of  the  tenant  to 
have  as  much  as  possible  considered  moveable,  so  as  to  remain  still  the  property  of  the 
tenant  In  the  third,  it  is  in  favour  of  the  creditor,  having  right  in  the  im-  [57]  -move- 
able subject.  And  where  it  is  doubtful,  in  such  a  case,  what  subjects  fall  under  the 
real  security,  the  intention  of  the  parties  ou^ht  to  have  weight  The  general  rule  is, 
that  whatever  is  heritable  as  to  succession,  falls  under  an  heritable  security,  and  may 
be  attached  by  itel  diligence.  Even  heirship  moveables  form  no  exception  to  this  rule, 
for,  though  they  become  ordinary  moveables  by  the  heir  taking  them  up,  yet  while 
they  retain  their  character  of  heirship  moveables  by  the  heir  refusing  to  enter,  they  are 
taken  up  by  an  adjudication  contra  Juereditatem  JaceTitem  ;  Stair,  b.  iii.  tit  2,  sect  48. 

There  are  many  illustrations  of  the  doctrine  that  moveables  become  part  of  an 
immoveable  subject  by  destination,  whether  attached  to  it  or  not,  if  they  be  necessary  to 
make  it  answer  its  purpose,  and  intended  for  its  perpetual  use,  e.g.  an  inclosure  of  loose 
atones,  such  as  a  Galloway  dike,  a  gate  made  so  as  to  be  easily  removed  from  its 
hinges,  props  for  hops  or  fruit  trees,  sheep  flakes,  the  glass  frames  of  a  hot-house,  the 
keys  of  a  house,  the  shutters  of  a  shop,  the  moveable  cover  on  the  mouth  of  a 
well,  &C.  If  a  creditor  had  an  heritable  security  over  the  immoveable  subject,  or 
adjudged  it,  he  would  carry  such  moveable  appendages  of  it.  Though  an  industrial  crop 
not  reaped  goes  to  the  executor,  if  a  creditor  adjudge  the  property,  his  right  includes  the 
crop  as  an  accessory.  It  has  been  thought  that  not  only  the  bucket  of  a  coal  work,  but 
even  a  mill  horse  are  immoveable;  Dirleton  et  Steuart^  ut  supra.  Although  such 
subjects  are  poindabloi  yet,  if  the  opinion  now  mentioned  be  correct  they  would  also  be 
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inolnded  in  an  adjadioation  of  the  immoyeable  subject  of  which  they  are  aoceoaaim 
Theie  is  a  strong  instance  of  the  effect  of  destination,  in  the  case  of  doors  and  windows 
brought  to  be  put  up  in  a  house,  which  become  part  of  the  immoveable  subject  though 
not  actually  put  up;  DirJetfrn^  p.  53.— iS^^uar^,  p.  95. — Johnstone  against  Dobie,  25th 
February  1783. — Voet.  lib.  i,  tit.  8,  sect.  14.  They  may  still  be  poinded,  but  would  be 
included  in  an  adjudication  of  the  house. 

Even  man,  considered  as  a  machine,  wherever  he  is  the  subject  of  property,  becomes 
part  of  an  immoveable  subject,  to  which  he  may  be  attached.  Whenever  slaves  are 
oicripti  gtebas,  they  pass  with  the  heritage.  ,  Colliers  and  salters  did  so  with  us  formerly; 
and  negroes  in  the  West  Indies,  when  used  in  the  cultivation  of  a  plantation,  are,  bj 
the  law  both  of  France  and  England,  real  property. — Pothier  De  Droit  Civile  tout  iiu  jx 
Wt,— Stokes'  View  of  the  British  Colonies,  p.  417. 

As  to  the  cases  of  the  salt  pan  and  the  brewer's  caldron,  quoted,  the  subjects  were 
not  at  all  fixed  to  the  building,  but  were  altogether  moveable ;  and  the  first  case  was 
only  the  poinding  of  the  bucket  and  wand  of  the  salt  pan ;  Bal/our^s  Praetieks,  p  400. 
As  to  a  kitchen  grate,  which  is  usually  built  in,  it  is  merely  furniture  ad  inairueadam 
domum.  It  is  not  a  necessary  part  of  the  house,  without  which  it  would  not  answer  its 
purpose  of  sheltering  from  the  weather. 

[68]  It  is  said  that  a  cotton-mill  is  a  mero  instrument  for  abridging  labour ;  and,  it 
18  obeerved,  that  a  single  detached  spinning-wheel,  or  mule  jenny  brought  into  a  hoiue, 
is  not  an  immoveable  subject.  But  a  com  mill  is  held  to  be  an  immoveable  subject, 
though  the  ancient  hand  mill  or  quern  is  moveable ;  and  the  large  melting  pots  of  a 
glass-house  are  heritable,  although  the  common  crucible  of  a  chemist  is  moveable.  The 
case  of  a  cotton-mill  is  in  all  respects  identical  with  that  of  a  com  mill. 

In  a  question  between  landlord  and  tenant,  whero  the  accommodation  erected  by  the 
tenant  is  either  not  fixed,  or  may  easily  be  romoved,  the  tenant  is  allowed  to  remove  it; 
but  he  cannot  remove  what  is  solidly  fixed. 

The  Court  did  not  decide,  in  the  case  of  Hyslop,  that  any  part  of  a  thrashing  mill 
was  moveable  in  a  question  between  the  heir  and  the  executor  of  the  landlord.  The 
Lord  Ordinary,  indeed,  had  found  a  certain  part  of  it  to  be  moveable ;  but  the  heir  did 
not  reclaim  to  the  Court  upon  that  part  of  the  case.  The  point  is,  therefore,  open,  and 
seems  to  be  in  favour  of  the  heir.  If  his  ancestor  had  the  estate  in  his  own  hands  at 
his  death,  the  heir  might  argue  strongly  that  the  thrashing  mill  was  erected  for  the 
perpetual  use  of  the  subject,  and  was  affixed  to  it,  and  that  removing  ahy  part  of  it 
would  render  both  parts  of  little  use ;  and,  where  the  estate  was  in  the  hands  of  a 
tenant^  the  executor  could  not  deprive  the  tenant  of  the  thrashing  machine,  which  was 
let  to  him  along  with  the  farm,  nor  could  he  draw  part  of  the  rent.  Where,  on  the 
other  hand,  a  tenant  puts  up  a  thrashing  machine,  he  does  so  with  the  intention  of 
removing  it  at  the  end  of  his  lease,  and  he  erects  it  in  such  a  manner  that  it  may  easily 
be  removed.  It  is  thus  regarded  merely  as  a  farm  implement,  and  descends  to  his 
executors. 

The  respondent,  therefore,  contends  that  his  security  extends  over  the  machinery  aa 
well  as  over  the  walls  of  the  cotton  mill ;  as  it  was  put  up  by  the  owner  and  not  by  a 
tenant ;  as  it  was  placed  there  perpetui  ttsus  gratia ;  as  it  is  necessary  for  completing 
the  house  in  which  it  is  erected ;  and  as  part  of  it  at  least  is  attached  to  the  ground, 
and  the  other  parts  of  it  are  so  connected  with  that  part  as  to  be  incapable  of  existing 
independently  of  it,  or  of  performing  their  functions  if  detached  from  it. 

Opinions  of  the  Judges, — There  was  a  considerable  diversity  of  opinion  among  the 
Judges,  and  some  of  their  Lordships  were  averse  to  form  any  opinion  without  more 
discussion. 

The  Court,  however,  by  a  majority,  pronounced  this  interlocutor :  *'  Eecall  the  inte^ 
locutor  complained  of,  but  find  that  the  respondent's  preferable  security  extends  over 
the  machinery  as  well  as  the  building  of  the  mill  in  question,"  &c. 

Upon  advising  a  second  reclaiming  petition,  with  answers,  con-  [59]  -taining  a  fuller 
argument,  of  which  the  preceding  abstract  is  an  outline,  the  following  opinions  were 
expressed. 

Lord  Olenlee  considered  it  a  difficult  question  whether  the  machinery  passed  with 
the  infeftment.  But  he  considered  the  question  to  be,  whether  the  machinery  was  con- 
veyed in  this  case.  And  he  thought  that  it  appeared  to  be  the  intention  of  the  parties 
that  the  machinery  should  be  conveyed,  from  many  ciroumstances,  particularly  the  con- 
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▼eyanoe  of  the  policy,  and  the  creditor  baving  entered  to  posseBsion,  and  no  challange 
having  been  made  for  years.  He  was,  therefore,  in  the  whole  circumstances,  inclined 
to  adhere. 

Lcfrd  Robertson  thought  that  the  case  did  not  rest  so  much  on  the  intention  of 
parties,  being  a  question  among  creditors,  but  on  the  legal  operation  of  the  deed.  He 
considered  that  a  mill,  for  whatever  purpose,  was  an  unum  quid ;  that  it  was  a  com- 
plicated piece  of  machinery  for  a  particular  purpose ;  that  many  parts  of  it^  e.g.  the 
baflding,  &c.  were  heritable,  and  that,  although  other  parts  of  it  were  moveable,  they 
were  attached  to  the  mill,  they  formed  parts  of  the  unum  quid,  and  were  necessary  to 
enable  the  mill  to  answer  its  purpose;  that  the  strap,  for  example,  which  com- 
municated motion  to  the  jennies,  was  essential  to  the  operation  of  the  mill ;  and  that, 
therefore,  it  went  along  with  the  mill,  and  was  covered  by  an  infeftment  in  the  mill, 
although  moveable  sud  naturd. 

Lord  Oraigie  thought  that  this  case  was  to  be  decided  independently  of  the  infeft- 
ment; that  the  words  of  the  dispositive  clause  were  sufficient  to  comprehend  the 
machinery,  though  it  were  moveable ;  and  that  the  intention  and  understanding  of  the 
parties  was  evident  in  the  whole  circumstances  of  the  case.  He  thought  that,  at  any 
rate,  the  heritable  creditor  had  acquired  right  to  the  machinery  as  being  a  subject  con- 
neeted  with  the  heritable  security. 

Lord  Bannaiyne  thought  that  the  circumstances  of  the  case  were  favourable,  and 
that  the  heritable  creditor  being  allowed  to  enter  to  possession  showed  the  sense  of  the 
parties.  On  the  general  point,  his  Lordship  thought  the  machinery  of  a  cotton 
mill  to  be  so  intimately  connected  with  it,  that  an  heritable  security  over  the  one 
necessarily  covered  the  other. 

The  Lord  Jugtiee-derk  thought  that  it  was  necessary  to  decide  the  abstract  question, 
whether  the  machinery  was  comprehended  under  the  heritable  security.  His  Lordship 
was  dispoeed  to  adopt  a  middle  view.  He  thought  that  the  permanent  fixtures  were 
heritable,  the  mill  or  building  itself,  the  steam  engine  which  was  built  into  it,  and 
whatever  was  connected  with  the  herita(?e,  so  that  it  could  not  be  removed  without 
palling  down  the  subject.  These  he  considered  as  absolute  fixtures.  But  he  could  not 
agree  that  every  thing  which  was  necessary  to  the  full  operation  of  the  mill  was  to  be 
considered  as  an  accessary  in  this  question.  He  thought  that  there  was  a  great  distinc- 
tion between  [60]  the  absolute  fixtures  before  mentioned,  and  the  rooving  apparatus, 
the  male  jennies,  and  the  like,  as  there  was  often  only  a  part  of  them  in  connexion 
with  the  machinery,  as  they  were  often  hired,  and  as  they  might  be  poinded.  He, 
therefore,  considered  those  articles  to  be  in  no  other  situation  than  common  furniture. 

The  Court  adhered  to  their  former  interlocutor. 

[Cf.  Niven  v.  Pitcaim,  2  S.  240 ;  Dixon  v.  Fisher,  5  D.  794,  811 ;  Howie^s  Trustees 

V.  M'Lay,  5  F.  217,  220. 


No.  9.  F.C.  N.8.  VL  60.     8  Dec.  1819.    Teinds.— Lord  Cringletie. 

Common  Agent,  Pursuer. — And.  Murray. 
Heritors  of  Abernetht,  Defenders. 

Tmds. — Found  not  competent,  in  a  process  of  locality,  to  adjust  over  payments  by 
heritors  upon  interim  schemes  of  locality. 

The  Common  Agent  in  the  coujoined  processes  of  locality  at  the  instance  of  the 
miniBter  of  Abernethy  stated,  in  minutes  to  the  Lord  Ordinary,  that  the  first  of  these 
processes  had  been  many  years  in  dependence ;  that  the  augmentations  had  been  paid 
by  the  heritors  partly  upon  the  decree  of  modification,  and  partly  upon  interim 
flcbemes  approved  of  by  the  Court  during  the  period  of  the  dependence  until  the  final 
schemes  were  approved  of  in  1816  ;  that  he  had  ascertained,  by  an  accounting,  by  whom 
over  payments  had  been  made,  and  who  were  in  arrear;  and  he  moved  that  the 
expeoce  of  this  accounting  should  be  included  in  the  expences  of  process,  one-half  to  be 
paid  by  the  heritors  who  had  overpaid  their  stipend,  and  the  other  half  by  the  heritors 
who  were  in  arrear. 
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He  also  suggested  that,  if  it  should  not  appear  inconsistent  with  the  joiisdictioa  of 
the  Court  of  Teinds,  nor  incompetent  in  the  present  process  of  locality,  decree  of  pay- 
ment should  be  pronounced  in  itie  count  and  reckoning  at  the  instance  of  the  heritors  in 
advance  against  those  in  arrear. 

The  Lord  Ordinary  allowed  the  state  of  accounts  and  additional  account  of  ezpenoee 
to  be  receiyed,  and  made  great  avizandum  with  the  minutes ;  but  the  Court  considerad 
the  application  by  the  common  agent  as  incompetent,  and  therefore  refused  to  in- 
[61]  -terpose  in  the  count  and  reckoning  proposed  by  him ;  and  ordered  the  state  of 
accounts,  and  the  additional  account  of  expences,  which  the  Lord  Ordinary  had  allowed 
to  be  received,  to  be  withdrawn  from  the  process. 


No.  10.  F.C.  N.S.  VL  61.     8  Dec.  1S19.    Teinds.— Lord  Roberteon. 

The  Trustees  of  the  Earl  of  Hopetoun,  Pursuers. — A.  ff.  CuUen. 

John,  Elizabeth,  and  Marion  Copland,  Defenders. — J  Cuningkanu. 

Teinds — Superior  and  Vassal — Warrandice, — A  clause  of  warrandice  to  a  vassal  in  a 
feu-contract,  in  order  to  carry  relief  from  future  augmentations  of  stipend,  most  be 
express  to  that  effect 

By  disposition  of  dates  15th  and  22nd  June  1699,  William  Earl  of  Annandale,  upon 
the  narrative  of  a  wadset  right  for  8000  merks  granted  by  his  father  in  1659  over  the 
lands  of  Minnygap  and  Brydenholm  to  William  and  Thomas  Copland,  the  predecessors 
of  the  disponees,  and  of  their  having  paid  1 800  merks  more  on  condition  that  they 
should  obtain  an  heritable  and  irredeemable  right,  sold  and  disponed  to  them  the  lands 
and  teinds,  to  be  holden  feu  for  payment  of  four  merks  Scots  of  feu-duty,  and  twenty 
merks  annually  for  the  teinds. 

The  feu-disposition  contained  the  following  clauses :  "  And  also  the  said  William 
and  Thomas  Copland,  and  their  foresaids,  paying  the  cess  and  other  public  burdens  for 
the  said  lands  and  pertinents  effeiring  to  the  valuation  of  400  merks  Scots  money  for 
this  present  year  1699,  and  in  all  time  coming,  and  also  paying  to  us  and  our  foresaids 
the  sum  of  twenty  merks  Scots  money  yearly,  at  the  term  of  Martinmas,  for  the  teinds 
of  the  said  lands,  beginning  the  first  year's  payment  of  the  said  teind  duty  at  Martinmas 
next  for  this  instant  crop  and  year  of  God  1699,  and  so  forth  yearly  thereafter,  at  the 
said  term  yearly,  in  time  coming,  and  that  for  all  other  burdens,  exactions,  demand,  [62] 
or  secular  service  whatsomever,  that  can  any  way  be  demanded  or  exacted  f urth  of  the 
lands,  teinds,  or  others  above  specified  be  anie  person  or  persons  whatsomever." 

The  clause  of  warrandice  was  in  these  terms  : — "  And  we  hereby  bind  and  oblige  us 
and  our  foresaids  to  warrant  this  above  written  right  and  disposition,  precept  of  sasine 
after  insert,  and  infeftment  to  follow  hereupon,  to  be  good,  valid,  and  sufficient,  and  the 
lands,  teinds,  and  others  above  written,  hereby  disponed,  to  be  free,  safe,  and  sore  to 
the  said  William  and  Thomas  Copland,  and  their  foresaids,  from  all  perils,  burdens^ 
dangers,  and  inconveniences,  incumbrances,  distress,  and  evictions  whatsomever,  which 
may  any  ways  stop,  trouble,  debar,  molest,  hinder,  or  prejudice  them  in  the  peaceable 
possession  in  using  and  bruiking  of  the  said  lands  and  pertinents  thereof,  and  teinds  of 
the  samen,  and  intromitting  with  the  rents,  mails,  and  duties  thereof,  in  time  coming,  at 
all  hands,  and  against  all  deadly,  as  law  will." 

The  minister  of  the  parish  of  Johnston,  in  which  the  lands  lie,  obtained  an  augmen- 
tation in  1806.  In  adjusting  the  locality  of  the  augmented  stipend,  the  Earl  of 
Hopetoun,  as  titular  of  the  teinds,  and  patron  of  the  parish,  gave  in  a  scheme  of  locality, 
by  which  he  proposed  to  impose  on  the  said  lands  a  certain  sum,  amounting  to  L.28,  ^ 
1  Id.  being  the  valued  teind.  To  this  scheme  the  proprietors  of  the  iandc^  the  heirs  of 
the  original  disponees,  objected;  and,  upon  the  two  clauses  in  the  feu-disposition, 
already  narrated,  they  grounded  a  claim  of  relief  from  the  burden  of  future  augmenta- 
tions of  stipend. 

The  Lord  Ordinary  repelled  the  objections. 

The  proprietors  petitioned  the  Court ;  and  answers  were  given  in  for  the  trustees  of 
the  late  Earl  of  Hopetoun. 
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Upon  adidBing  petition  and  answers,  the  Gonrt  were  unanimously  of  opinion  that 
the  clauses  founded  on  did  not  warrant  a  claim  of  relief  from  the  hurden  of  future 
augmentations  of  stipend:  that  the  warrandice  extended  only  to  every  claim  that 
existed,  or  might  exist  at  the  instance  of  the  titular,  his  heirs  or  assignees,  hut  to  none 
other:  that  stipend  and  augmentations  of  stipend  are  hurdens  in  naturalibus  of  the 
dominium  utile ;  and  that  in  a  feu-disposition  it  will  require  express  termsy  which  can 
admit  of  no  different  interpretation,  to  take  this  hurden  off  the  vassal  and  lay  it  on  the 
saperior :  that  the  clause  in  question  is  common  in  all  dispositions  of  teinds,  and  must 
have  its  common  and  accustomed  meaning.  They  considered  the  law  on  this  point  to 
he  settled  hy  prior  decisions,  particularly  the  cases  of  Flenderleith  against  Marquis  of 
Tweeddale,  31st  January  1800. — Alexander  against  Mrs.  Bruce  Dundas  of  Blair, 
9th  June  1812;  and  Petrie  against  Lindsay  Carnegie,  27th  June  1813. — In  all  these 
the  Court  had  repelled  claims  of  relief  from  future  augmentations,  founded  upon  clauses 
veiy  similar  to  those  in  the  present  case.  The  case  [63]  of  Earl  of  Hopetoun  against 
Sir  Alexander  Jardine,  3d  July  1811,  was  the  only  one  which  had  heen  decided 
differently.  But  the  Court  rejected  the  authority  of  this  case,  in  which  the  Bench  had 
heen  much  divided ;  and  considered  the  law  as  now  fixed  hy  the  other  decisions,  and  hy 
TBiioTis  suhsequent  cases  which  have  not  heen  reported. 

On  these  grounds  the  Court  "  adhered  "  to  the  Lord  Ordinary's  interlocutor. 


No.  11.         F.C.  N.S.  VI.  63.     14  Dec.  1819.     2nd  Div.— Lord  PitmiUy. 

William  Wimon,  Pursuer. — Dean  of  Fcusulty  Eose. 

George  Glen,  Defender. — Clerk  et  JRose  Bobinson. 

Fiar, — ^An  infeftment  heing  taken  to  hushand  and  wife,  ''and  longest  liver  of  them 
two,  in  conjunct  fee  and  liferent,  for  her  liferent  use  allenarly,  and  to  their  son 
nomimUim^  his  heirs,  and  assignees,  in  fee,"  with  a  reserved  power  of  disposal  to  the 
father,  "  although  the  suhjects  are  conveyed  to  the  son  in  fee,"  the  fee  found  to  he 
in  the  father. 

A  disposition  was  granted,  20th  Novemher  1764,  hy  Isohel  and  James  Blacks,  of 
eertam  lands  and  houses  in  and  near  Falkirk,  "  to  and  in  favours  of  George  Cunningham, 
and  Margaret  White,  his  spouse,  and  longest  liver  of  them  two,  in  conjunct  fee  and 
liferent,  for  her  liferent  use  allenarly,  and  to  Thomas  Cunningham,  their  son,  his  heirs 
or  aasigneea,  in  fee,  under  the  condition  and  reservation  after  exprest,  conceived  in 
faTOQTB  of  the  said  George  Cunningham." 

The  reservation  was  in  the  following  terms: — ''But  always  with  and  under  the 
condition,  reservation,  provision,  power,  and  Acuity  underwritten,  conceived  in  favour 
of  the  said  George  Cunningham,  viz.  '  That,  although  the  foresaid  suhjects  are  conveyed 
to  the  said  Thomas  Cunningham  in  fee,  yet  it  [64]  shall  he  free  and  lawful  to  the 
said  Geoi^  Cunningham,  and  in  his  power  at  any  time  in  his  life,  not  only  to  set 
tacks  to  continue  for  any  space  of  time,  long  or  short,  even  after  his  decease,  for 
payment  of  such  tack  duties,  great  or  small,  as  he  shall  think  proper ;  hut  also  to  sell, 
wadset,  or  dispone  the  said  suhjects  in  whole  or  in  part,  either  gratuitously  or  for 
onerous  causes,  and  to  hurden  and  affect  the  same  with  infeftments  of  liferent  or 
annualrent,  to  he  uplifted  f urth  of  the  same,  or  to  contract  dehts  to  the  value  thereof, 
and  for  whJch  the  said  Thomas  Cunningham  and  his  heirs  shall  he  liahle,  whether 
such  dehts  shall  he  due  hy  heritahle  securities  affecting  the  said  suhjects,  or  only  hy 
personal  ohligements,  and  generally  with  power  to  the  said  George  Cunningham  to 
do,  use,  and  exerce  all  other  acts  and  deeds  concerning  the  premises,  which  any  other 
heritahle  proprietor  could  do,  and  all  without  the  advice  or  consent  of  his  said  son,  or 
his  foresaids,  as  fully  and  freely  in  all  respects,  as  if  the  fee  had  not  heen  disponed  to 
him.'" 
Infeftment  was  taken  on  this  disposition  in  favour  of  George  Cunningham,  Margaret 
White,  and  Thomas  Cunningham,  "  conform  to  their  respective  interests  of  liferent  and 
fee  ahove  mentioned,"  and  a  charter  of  confirmation  was  oht^od  from  the  superior  in 
terms  of  the  disposition, 
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Q^ige  Cnnninghart  survived  hiB  wife  about  four  yearn,  and,  at  his  death,  Felvoaiy 
1784,  hia  eon  Thomas  Cunningham  aasumed  poooofloion,  but  died  in  November  1784, 
without  having  completed  any  title,  being  survived  by  an  infant  son  only  a  few  days. 
He  had  executed  a  settlement,  22d  September  1784,  "  to  and  in  favours  of  the  said 
George  Cunningham,  my  son,  and  failing  of  him  without  heirs  procreate  of  his  body, 
to  any  other  child  or  children  to  be  procreated  of  my  present  or  any  future  marrisgo, 
and  to  their  heirs  and  assignees,  and  failing  of  heiis  of  their  bodies,  to  and  in  favour  of 
the  said  Margaret  Henderson,  my  spouse,  and  her  heirs  and  assignees  whomsoever." 

Margaret  Henderson  having  been  infeft  on  the  precept  in  this  disposition,  conveyed 
(29th  April  1786)  the  subjects  to  George  Glen,  her  second  husband. 

Margaret,  Isabel,  and  Helen  Cunninghams,  nieces  and  heirs-at-law  of  George 
Cunningham,  on  the  footing  that  the  fee  was  still  in  hcBreditate  jctcerUe  of  their  unde,  in 
consequence  of  Thomas  Cunningham  having  made  up  no  title,  proceeded  to  make  up  t 
title  in  their  favour  as  heirs-portioners  of  line  and  provision  in  special  to  their  uncle. 
In  their  service  they  were  opposed  by  George  Glen ;  and  the  question  having  come 
before  the  First  Division  of  the  Court,  it  was  found  (27  th  February  1812),  that,  the  fee 
being  full,  a  special  service  was  not  the  competent  mode  of  making  up  titles  in  order  to 
challenge  the  infeftment  of  another. 

William  Wilson  shoemaker,  in  Linlithgow,  a  creditor  of  Margaret  Cunningham, 
charged  her  to  enter  heir  in  special,  and  in  gene-  [65]  -ral  special  to  George  Cunningham, 
her  uncle;  and  having  afterwards  (25th  January  1814)  obtained  decree  of  adjudication, 
he  raised  an  action  of  reduction  improbation  against  George  Glen,  on  the  ground,  1^, 
That  Thomas  Cunningham,  not  having  a  vested  right  of  fee  under  the  disposition  to  his 
father  and  mother,  and  him,  but  only  possessing  on  his  apparency,  the  conveyance  by 
him  to  Margaret  Henderson  was  a  non  habenie  potestatem  /  and,  2dly^  Supposing  that 
he  had  such  vested  right  of  fee,  that  Margaret  Henderson,  being  only  a  substitute  under 
his  settlement,  ought  to  have  completed  her  right  by  a  service. 

The  Court  decided  the  question  on  the  first  ground  alone. 

Lord  Fitmilly,  Ordinary,  gave  a  note  of  his  opinion  on  this  point: — "I  am  of 
opinion,  on  the  merits  (though  I  think  the  question  is  not  without  difficulty),  that  the 
fee  was  vested  in  Thomas  Cunningham,  and  that  his  titles  were  complete  by  the 
infeftment  on  the  disposition  1764.''    And  he  afterwards  assoilzied  the  defender. 

The  pursuer  petitioned,  and  his  petition  being  followed  with  answers,  the  Court 
appointed  a  hearing  in  presence. 

The  yvusner  pleaded. — The  decision  by  the  First  Division  in  1812  did  not  go  on  the 
merits  of  the  question,  but  merely  on  the  title.  Heritable  property,  when  once  vested 
in  a  person,  cannot  be  transferred  but  according  to  certain  forms ;  and,  where  it  is  to  be 
transferred  from  the  dead  to  the  living,  a  special  service  or  precept  of  dare  constat  is 
necessary.  The  term  "  conjunct  fee,"  in  deeds  taken  to  husband  and  wife,  is  fixed  and 
certain,  as  invariably  importing  a  fee  alternatively  in  the  husband  or  wife,  or  absolutely 
to  the  husband  or  the  wife,  as  the  qualifying  words  indicate.  The  fee  in  the  pressDt 
case  was  in  George  Cunningham,  as  his  wife  had  only  a  liferent ;  and  the  idea  of  his 
having  only  a  liferent  is  contrary  not  only  to  any  inference  to  be  drawn  from  the 
dispositive  clause,  which  must  be  the  ruling  clause,  but  to  the  express  words  of  it,  and 
contrary  to  the  whole  train  of  authorities  and  decisions ;  Stair^  book  ii.  tit  6,  s.  10,  ta 
fine, — Af^Kenzie^B  Instit  book  iii.  tit.  3,  s.  20. — Erak,  lib.  iii.  tit.  8,  s.  35. — Begg  sgainst 
Nicholson,  14th  January  1663,  Stair. — Laird  of  Lamington  against  Muir,  23d  July 
1675,  Stair. — Hamilton  against  Hamilton,  10th  June  1714,  Diet.  vol.  ii.  p.  367.— 
Hamilton  against  Creditors  of  Orbieston,  21st  January  1715,  Ibid. — Livingstone  against 
Lord  Napier,  9th  March  1757. — Inter  Eosdem,  6th  March  1762,  not  reported.— 
Creditors  of  Gumming  against  Maconoohie,  4th  December  1783,  Did.  voL  iv.  p.  272; 
BeU's  CaaeSf  p.  188. — Gordon  against  MHDuUoch,  23d  February  1791. — Shanks  against 
Kirk  Session  of  Ceres,  27th  January  1797. — Boyd  against  Boyd,  28th  June  1774.— 
M'Intosh  against  M*Intosh,  28th  January  1812. 

The  constitution  of  a  coiy'unct  fee  is  very  different  from  what  occurs  in  the  present 
case.  Conjunct  fees  are  properly  co-ordinate,  and  are  held  by  the  several  fiars  pro 
indiifiso.  But  there  is  [66}  no  such  anomaly  as  a  full  fee  in  one  person,  with  the  un- 
controlled power  of  disposal,  and  a  fee  of  a  lesser  denomination  in  another  not 
accompanied  by  possession,  nor  any  power  of  enjoyment  or  di^)osal ;  Bankton^  b.  ii  tit 
3,  s,  116. — StaiVf  b,  ii.  tit.  3,  s.  41. — JSrskine,  b.  iii,  tit,  8,  s.  35,     A  destination  to  s 
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hosfamd  and  wife,  and  the  sarvitor  in  ooDJunot  fee  and  liferent,  and  after  tiie  death  of 
the  earvivor  to  the  son  nomiruxHm  in  fee,  is  held  by  all  the  writen  to  be  a  snboidinate 
fee.  But  that  is  not  a  more  clear  indication  of  the  subordination  of  the  fee  than  where 
the  right  is  taken  to  the  husband  and  wife,  in  conjunct  fee  and  liferent,  to  the  wife  for 
her  liferent  use  allenarly,  but  to  the  husband  as  a  fee  conferring  uncon^Ued  powers  of 
disposal ;  for,  till  the  death  of  the  person  holding  these  powers,  there  can  be  no  fee  in  the 
son.  He  has  merely  a  gpes  succesnonis.  Although  Greorge  Cunningham  may  have 
mtended  to  save  to  Ids  heir  the  expence  of  making  up  titles  by  inserting  him  nominatim 
in  the  deed  as  a  disponee,  his  intention  was  not  legitimately  carried  into  execution,  and 
it  was  altogether  inconsistent  with  the  fee  vested  in  himself. 

The  defender  ansufered. — If  the  decision  in  1812  proceeded  on  the  ground  that  the 
fee  was  full,  it  must  be  a  res  judicata  in  the  present  case,  as  the  fee  could  only  be  full  by 
the  infeftment  of  the  son. 

The  present  case  resolves  into  a  pure  question  of  destination,  and  the  leading  object 
must  be  to  ascertain  the  intention  of  George  Cunningham.  In  discovering  intention,  not 
only  the  granter's  direct  and  explicit  declarations  are  resorted  to,  but  his  meaning  is  often 
gathered  from  indications  of  his  intention,  not  very  direct,  and  appearing  in  subordinate 
parts  of  the  deed ;  Creditors  of  Paterson  and  Anderson  against  Douglas,  21st  November 
1705,  Forbes,  Diet.  vol.  i.  p.  302. — Fraser  against  Brown  and  Gordon,  27th  March  1707, 
Ibid.  The  intention  of  George  Cunningham  evidently  was  to  vest  the  fee  in  his  son 
Thomas  Cunningham,  to  the  effect  that  the  son  might  be  infeft,  and  have  an  immediate 
and  direct  right  of  property,  but  qualified  with  a  reserved  power  and  faculty  to  the 
father.  If  the  father  was  the  sole  and  exclusive  fiar,  there  was  no  occasion  for  his 
reserving  a  faculty  to  do  those  things  which  were  inherent  in  his  right  of  fee.  The 
elause  of  reservation  clearly  shews  that  the  fee  was  disponed  to  the  son ;  and,  although 
this  is  said  to  have  been  a  mistake  in  point  of  law,  there  is  the  clearest  acknowlecl^- 
ment  that  the  fee  was  meant  to  be  in  the  son,  and  the  power  and  faculty  reserved  could 
not  give  the  fee  to  the  father. 

Although  the  dispositive  clause  gives  to  the  two  spouses  a  conjunct  fee  and  liferent, 
yet  it  gives  an  express  right  of  fee  to  the  son,  not  to  take  place  upon  their  decease  or 
faOure,  but  utdoo  eantextu,  and  in  absolute  and  unqualified  terms.  It  is  quite  a  mistake 
to  infer  that,  supposing  a  fee  vested  in  the  father,  the  destination  and  infeftment  of  fee 
in  favour  of  the  [67]  son  was  inept,  and  that  he  was  bound  to  take  it  up  by  service  as 
an  heir  only  by  destination.  It  arises  from  confounding  fees  which  are  joint  with  sub- 
oidinate  fees ;  the  one  vesting  in  a  plurality  of  persons  immediately  and  directly,  and  the 
other  going  to  such  plurality  in  succession. — Oraig,  lib.  ii.  dieg.  22,  sect.  6. — APKenzie^  b. 
'vL  tit  8,  sect  20. — Stcdr^  b.  ii.  tit  3,  sect.  41,  42. — Bankton^  b.  iL  tit.  3,  sect  116. — 
BrMne^  b.  iii.  tit  8,  sect.  34,  35,  36,  48. — ^There  is  no  reason  to  suppose  that  any  thing 
more  was  meant  to  be  given  to  the  father  than  a  liferent ;  there  is  no  right  of  fee  given 
to  him,  while  it  is  given  to  the  son.  The  term  "  conjunct  fee  "  always  means  a  liferent 
in  one  of  the  parties.  If  the  son  had  an  immediate  fee  co-ordinate  with  the  supposed 
fee  in  the  father,  the  effect  would  be  the  same  as  if  the  father  had  been  declared  a  bare 
liferenter ;  as  the  fee  which  was  conjunct  during  the  right  of  father  and  son  became 
exclusive  in  the  son  on  the  death  of  the  father.  The  cases  quoted  by  the  pursuer  were 
all  different  from  the  present,  as  the  destination  was  to  heirs  substitute;  but  the 
principle  of  some  of  them  is  in  favour  of  the  defender. — M'Intosh  against  Mcintosh, 
28th  January  1812. 

Lord  Craigie  was  for  altering  the  interlocutor. 

Lord  Glenlee, — ^I  rather  think  the  interlocutor  wrong.  Intention  is,  no  doubt^ 
material  in  all  such  questions ;  but  it  is  necessary  to  examine  distinctly  what  is  the 
subject  matter  of  the  intention.  If  a  person  has  constituted,  in  the  first  part  of  a  deed 
only  a  liferent,  and  he  declares  that  certain  powers  are  still  to  remain  with  him,  these 
powers  are  inherent  and  reserved  as  to  a  liferenter,  and,  if  he  dies,  these  powers  vanish, 
and  nothing  can  pass  into  his  hasreditas  Jaceru,  It  is  very  different  where  there  is  a 
fee ;  the  reservation  then  declares  the  purpose  of  reserving  these  powers ;  and  all  he 
meant  by  the  deed  is,  that,  if  he  intended  any  thing  like  a  fee  in  the  son,  it  was  merely 
a  potential  fee  till  his  death,  and  then  to  come  in  actu  to  be  taken  up  by  service.  There 
is  a  fee  given  to  the  father,  and  it  is  a  fee  to  which  the  powers  are  attached.  These 
powers  must  be  taken  out  of  his  hcereditoB  jacena.  There  is  a  necessity  that  the  fee 
should  be  somewhere.    If  a  person  has  only  a  liferent,  there  is  no  fee  to  which  the 
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powen  ore  attached ;  it  vaniahes  with  him.  But,  when  it  is  a  fee  in  himself  he  ia  fiar 
to  all  intents  and  purposes,  although  another  person  inay  be  called  fiar.  Suppose  that 
his  intention  had  been,  that  he  should  be  proprietor,  but  that  the  son  should  have  also 
that  right  in  him,  to  become  effectual  at  his  death,  contrary  to  the  general  authority  of 
the  law,  whatever  force  we  may  give  to  his  intention,  we  cannot  alter  the  established  law 
of  the  land,  so  as  to  find  that  a  fee  in  the  father  should  belong  to  the  son.  There  is  one 
view  of  the  case  which  struck  me.  If  there  had  been  no  infeftment,  the  personal  right 
to  the  fee  would  just  have  been  a  personal  right,  to  the  same  effect  as  when  it  is  made 
feudal  by  the  infeftment ;  as  in  [68]  the  case  of  Livingstone,  if  there  had  been  an  infeft- 
ment, he  could  not  have  made  up  a  title  without  a  special  service.  If  there  was  no 
personal  right  of  immediate  fee  before  the  sasine,  what  difference  does  the  sasine  make  t 
It  only  feudalizes  the  personal  right ;  and,  if  the  personal  right  was  in  the  father,  the 
son  must  have  made  up  a  title  by  service ;  and  in  the  same  way  the  feudal  right  must 
be  taken  up.  I  suspect  the  other  Division  had  the  idea  that  the  fee  was  in  Thomas, 
and  I  was  somewhat  staggered  by  that.  But,  whatever  may  happen  in  other  cases,  it 
appears  to  me,  that  this  question  has  no  analogy  to  the  case  where  a  liferent  is 
given,  and  powers  reserved ;  as  here  a  fee  is  given,  and  the  nature  of  it  explained. 
Lard  Barmatyne, — I  am  rather  of  the  same  opinion. 

Ixn'd  Robertson, — I  have  great  hesitation  in  adopting  the  opinions  now  delivered. 
It  is  a  question  of  destination ;  and  we  must  look  mainly  to  intention.  I  am  free  to 
admit,  if  the  question  were  to  be  decided  merely  by  the  first  words  of  the  clause,  that^ 
according  to  the  received  interpretatiou,  the  fee  would  be  in  the  father ;  but,  in  ques- 
tions of  destination,  we  must  consider  the  other  clauses.  When  I  look  at  the  other 
clauses,  therefore,  I  view  it  in  a  different  light  It  appears  to  me,  that  the  father  unde^ 
stood  that  the  fee,  by  the  conception  of  the  deed,  vested  in  the  son ;  for  there  is  a 
clause,  that  "  although  the  foresaid  subjects  are  conveyed  to  the  said  Thomas  Cunning- 
ham in  fee,"  &c.  The  father,  no  doubt,  reserved  certain  powers ;  but  there  is  a  distinct 
statement  that  the  fee  was  in  the  son ;  and  the  same  is  repeated  in  the  close  of  the 
same  clause,  ^'  as  if  the  fee  had  not  been  disponed  to  him  \ "  so  that  you  have  it  stated  in 
anxious  terms,  that  the  father  understood  that  the  fee  was  in  the  son.  I  cannot  overlook 
these  clauses. 

Ix)rd  Justice^Clerh — It  appeared  to  me  from  the  first,  that  this  was  a  question  of 
intention.  I  am  disposed  with  Lord  Robertson  to  agree  that,  if  the  deed  had  stopt  at 
the  first  clause,  I  would  not  have  disturbed  the  general  doctrine ;  but  I  never  could  get 
rid  of  the  difficulty,  raised  not  only  by  the  words  in  the  reservation,  but  even  by  Uie 
dispositive  clause  itself,  which  is  coupled  with  these  words,  "  with,  and  under  the  con- 
dition after  expressed.''  This  is  an  indication  of  the  intention,  embodied  in  the  disposi- 
tive clause.  I  cannot  stop  short  at  the  words  ''in  fee,"  without  attending  to  the 
subsequent  words.  In  short,  here  is  the  person,  in  law  the  fiar,  declared  in  the  body  of 
the  dispositive  clause  to  have  only  the  power  reserved  in  the  deed ;  and  then  there  is  the 
clause  of  reservation,  concluding  with  the  emphatic  words,  "  as  if  the  fee  had  not  been 
disponed  to  him."  If  this  is  a  question  of  intention,  and  it  is  impossible  to  dispute 
that  it  is  (it  is  not  like  a  question  as  to  the  fetters  of  an  entail),  the  only  point  is,  to 
discover  the  intention  of  the  parties.  At  [69]  the  time  when  the  purchase  was  made, 
they  were  aU  present,  and  it  was  to  be  settled  how  the  estate  was  to  be  conveyed. 
There  is  a  declaration,  that,  though  the  father  has  reserved  certain  powers,  his  son  was 
to  be  the  fiar,  and  there  is  a  direction  to  take  the  infeftment  in  favour  of  the  son 
nomtnattm. 

The  Court  "Find  that,  by  the  disposition  in  1764,  and  infeftment  thereon,  the  fee 
of  the  subject  was  vested  in  George  Cunningham ;  and,  in  respect  that  no  title  was  sab- 
sequently  expede  in  the  person  of  Thomas  Cunningham,  his  son,  find  that  the  settlement 
executed  by  him  is  inept,  and  therefore  alter  the  interlocutor." 
Upon  advising  a  reclaiming  petition  with  answers, — 

Lords  Olenlee,  Craigtey  and  Bannatyne^  remained  of  opinion  for  the  interlocutor. 
Lord  Jtuitce-Clerk  said. — I  formerly  entertained  doubts  on  the  effects  of  the  addi- 
tional clauses  in  the  deed,  not  so  much  doubting  the  effect  of  the  dispositive  clanae. 
But  on  attending  to  this,  which  is  important,  that,  independent  of  it  being  conveyed  to 
the  husband  and  wife,  there  is  added,  "  for  her  life-rent  use  allenarly,"  I  have  come  to 
be  more  reconciled  to  the  interlocutor.  This  is  just  one  of  the  circumstances  to  expUin 
the  meaning  of  the  previous  words,  i^  it  shews  that  it  W9S  meant  that  the  wife  was  only 
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to  have  a  Hfeient,  and  that  the  fee  was  in  the  husband ;  and  attending  to  the  series  of 
cane,  and  particdarly  to  the  case  of  Livingstone  in  Bell's  Reports,  it  is  most  important 
to  adhere  to  the  general  understanding  of  the  legal  meaning  of  such  a  clause  as  the 
piesent ;  and,  thinking  that  such  is  the  result  of  these  decisions,  it  is  more  advisable  to 
adhere  to  the  interlocutor,  though  it  has  always  appeared  to  me  to  be  a  difficult  case ; 
and  it  is  only  from  not  wishing  to  entertain  doubts  on  such  conveyances,  that  I  am  for 
adhering. 

The  Court  adhered. 
[Cf.  Forrest  v.  Forrest,  1  M.  811,  812 ;  Bryson  v.  Munro's  Trustees,  20  R.  987,  988.] 


No.  12.  F.C.  N.S.  VL  70.     16  Dec.  1819.     1st  Div. 

Majendib,  Pursuer. —  Wm.  Erskine. 
Carrxjthbrs,  Defender. — JoJm  Clerk. 
LegUimaqf — Prescription — Provisions  to  Heirs  and  Children — Discharge, 

(See  Report  of  this  case,  l^th  May  1812,  No.  170,  Faculty  Collection,) 

In  the  question  between  these  parties,  Mrs.  Majendie,  who  had  succeeded  her 
brother,  entered  an  appeal  to  the  House  of  Lords  against  the  judgment  of  the  Court  of 
Session ;  and  the  case  was  remitted  for  review,  in  the  following  terms : — (29th  June 
1816)  ^  It  is  ordered  by  the  Lords  Spiritual  and  Temporal,  in  Parliament  assembled, 
That  the  said  cause  be  remitted  back  to  the  Court  of  Session  in  Scotland,  to  review  the 
seveial  interlocutors  complained  of  in  the  said  appeal,  and  thereafter  to  do  as  shall 
appear  to  be  just ;  and  the  Lords  think  fit^  in  this  cause,  to  require  that  the  Judges  of 
the  Division  to  which  this  cause  is  remitted,  do  require  the  opinion  of  the  Judges  of  the 
other  Division,  in  the  matters  or  questions  of  law  in  this  cause." 

In  obedience  to  this  remit,  die  Court  required  the  opinion  of  the  Judges  of  the 
Second  Division  on  the  following  queries : — 

\mo,  Was  the  pursuer's  mother,  Mrs.  Routledge,  vested  in  the^iM  erediti  under  the 
marriage-contract  1735,  so  as  to  give  her  power  to  discharge  the  obligation  thereby 
incumbent  on  her  father,  either  on  receiving  full  and  specific  implement,  or  on  such 
terau  of  compromise  as  her  father  and  she  settled,  or  as  arbiters  might  decern  f 

2do,  Whether  the  decree-arbitral  was  meant  to  regulate  the  succession  of  the  estate, 
or  was  confined  to  the  money  provision  ? 

3^  Did  Mrs.  Koutledge,  by  her  discharge  and  renunciation  in  1759,  following  on 
the  relative  agreement,  submission,  and  decree-arbitral,  effectually  discharge  her  Jus 
cnditi  under  the  marriage-contract  1735,  so  as  to  bar  the  claim  of  her  son  John,  who, 
by  her  predeceasing  her  father,  became  the  heir  of  the  marriage-contract  at  his  death, 
ftod,  but  for  that  discharge  and  renuncia-  [71]  -tion  by  his  mother,  would  have  taken 
the  estate  under  the  marriage-contract? 

iio,  Was  the  entail,  in  the  former  marriage-contract  in  1708,  effectual  to  secure  the 
estate  to  the  heirs-male  of  that  marriage ;  and  was  it  a  valid  and  subsisting  entail,  bind- 
ing on  Francis  Carruthers  in  1735  ? 

5to,  Supposing  it  to  have  been  then  binding,  is  it  cut  off  by  prescription  ? 

The  Judges  returned  the  following  answers : — 

To  question  1st — We  are  of  opinion  thac,  in  consequence  of  previous  decisions,  the 
pnrsuei^s  mother,  Mrs.  Koutledge,  must  be  held  as  vested  in  ikiejus  erediti  under  the 
^naniage-contract  1735,  so  as  to  give  her  power  to  discharge  the  obligation  thereby 
uummbent  on  her  father,  either  on  receiving  full  and  specific  implement,  or  on  such 
terms  of  compromise  as  her  father  and  she  might  settle,  or  as  arbiters  might  decern. 

To  question  2d. — ^We  are  of  opinion,  that  the  decree-arbitral  was  meant  to  regulate, 
and  that  its  terms  must  be  held  to  apply  to  the  succession  to  the  landed  estate  of 
Dormont,  as  well  as  the  pecuniary  provision  to  which  Mrs.  Boutledge  might  eventually 
have  been  entitled. 

To  query  3d. — We  think  that  Mrs.  Koutledge,  by  her  discharge  and  renunciation  in 


294  MAJEKDtfi!  V.   CARftttasftS.  ^Al^^^ttAvL 

1759,  did  effectually  dischaige  her  jus  crediH  under  the  mairiage-ooatract  in  1735,  so  as 
to  bflx  the  claim  of  her  son. 

To  query  4tlL — ^We  are  of  opinion,  that  the  entail  in  the  marriage-contract  of  1708 
was  from  the  hegiiming  ineffectual,  in  so  far  as  it  relates  to  the  lands  of  Winterhope- 
head ;  hut  that^  as  to  the  lands  of  Dormont,  and  others,  proceeding  from  the  husband, 
it  was,  in  1735,  and  in  consequence  of  the  titles  afterwards  completed  by  Francis 
Carruthers,  effectual,  in  terms  of  the  Act  1695,  chap.  24. 

To  question  5th. — But  it  appears  to  us  that  the  obligation  under  the  marriage^son- 
tract  1708  is  now  cut  off  by  prescription. 

(Signed)  D.  Boylb. 

Wk.  ROBERiaOK. 

David  Douglas. 
Ad.  Gilubs. 
d.  montpsnht. 

To  query  Ist — Whatever  might  have  been  the  effect  of  a  conveyance  by  the 
pursuer's  grandfather,  of  the  whole  estate  settled  by  the  contract  of  marriage  entered 
into  by  him  in  1735,  in  favour  of  the  pursuer's  mother,  Mrs.  Boutledge,  and  especially 
if  she  had  survived  her  father,  we  are  of  opinion,  that,  as  no  conveyance  was,  granted  to 
her,  and  she  did  not  survive  her  father,  she  had  no  power  to  discharge  the  obligation  in 
the  said  contract  any  farther  than  concerned  herself,  and  the  heirs  who  represented  her. 

[72]  To  query  2d. — We  think  that  the  decree-arbitral  was  meant  to  apply  to  the 
estate,  as  well  as  to  the  sum  of  L.1000,  stipulated  in  the  marriage-contract^  so  &r  as 
regulated  the  interests  of  those  who  were  parties  to  the  submission  :  But  that  it  cannot, 
in  jusc  or  sound  construction,  be  held  to  extend  to  heirs  of  the  marriage,  who  were  not 
themselves,  and  do  not  represent  those  who  were,  parties  to  the  submission. 

To  query  3d. — We  are  of  opinion  that  Mrs.  Boutledge,  by  the  discharge  alluded  to 
in  this  query,  did  not  effectually  discharge  the  jus  crediH  under  the  marriage-contiaet 
1735,  so  as  to  bar  the  claim  of  her  son  John. 

To  queries  4th  and  5th. — We  agree  with  our  brethren,  that  the  destination  of  roc- 
cession  in  the  marriage-contract  1735  was  not  rendered  ineffectual  by  the  entail  in 
the  contract  of  marriage  1708 ;  and  farther,  that  this  latter  is  now  cut  ofi^  both  by  the 
negative  and  positive  prescriptions. 

(Signed)  William  Miller. 

Wk .  Maclbod  Bannattsk. 
Bo.  Craioib. 
D.  Cathoart. 

J.  WOLFB  MuRRAT. 

Thereafter  the  Judges  of  the  First  Division  pronounced  this  interlocutor:  *'The 
Lords  having  advised  the  memorials,  and  additional  memorial  for  the  parties,  and  hav- 
ing also  advised  with  the  Lords  of  the  Second  Division  of  the  Courts  and  with  the 
Fermament  Lords  Ordinary  of  both  Divisions  of  the  Court,  and  having  reconsidered  the 
whole  cause  in  terms  of  the  remit  from  the  House  of  Lords,  they  adhere  to  the  former 
interlocutor,  of  date  12  th  May  1812,  and  decern  in  terms  of  the  said  interlocutor,  in 
the  two  several  processes  therein  mentioned  :  And  further,  in  the  process  of  declarator 
of  irritancy  and  of  reduction,  brought  at  the  instance  of  William  Thomas  Carrathers, 
and  founded  on  the  contract  or  marriage  and  settlement  of  tailzie,  of  the  10th  August 
1708 ;  the  Lords  find  that  all  claim  at  the  instance  of  the  pursuers  of  said  process  upon 
said  contract  of  marriage  and  settlement  of  tailzie,  is  cut  off  by  prescription,  both  posi- 
tive and  negative;  and,  therefore,  sustain  the  defences  in  the  said  process;  assoilzie 
from  the  conclusions  of  the  same,  and  decern,"  And  the  Court  adherod  upon  advising 
petition  and  answers. 

[Affirmed  (without  remark),  2  Bligh  692.] 
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Na  U.         F.C.  KS.  VL  75.     11  Jan.  1820.     2nd  Div.^Lord  Pitmilly. 

Duchess  Dowager  of  Eoxbueghe,  Pursuer. — Clerk  et  Fuilarton, 

James,  Duke  of  Eoxburghe,  Defender. — Jeffrey  et  iPKenzie. 

Tailzie. — ^Under  an  entail  authorising  the  heiis  to  grant  "  competent  portions  and  con- 
junct fees  by  contracts  of  marriage/'  a  provision  in  a  postnuptial  contract  of  marriage, 
besides  a  jointure  by  way  of  locality,  found  not  to  affect  the  next  heir  of  entail, 
although  the  entail  was  not  then  recorded. 

The  entail  of  the  estate  of  Boxburghe  contains  a  clause  "  reserving  liberty  to  our 
saidis  airis  of  tailzie  to  grant  competent  portions  and  conjunct  fees  by  contract  of 
marriage,  in  favour  of  anie  ladies  to  qm  the  saidis  persons  and  airis  of  tailzie  sail  happen 
to  be  married." 

The  entail  was  not  recorded  till  7th  July  1804. 

William  Duke  of  Boxburghe,  having  succeeded  to  the  estate,  executed  a  postnuptial 
contract  of  marriage  (20th  May  1804),  [76]  whereby,  upon  the  narrative  of  the  powers 
granted  by  the  entail,  he  settled  upon  his  wife  a  jointure  by  way  of  locality,  of  about  a 
third  of  the  estate ;  and  farther,  bound  and  obliged  ^^  himself,  and  his  heirs,  executors, 
and  successors,  and  representatives  whomsoever,  to  pay  to  the  said  Mary,  Duchess  of 
Roxburghe,  in  case  she  shall  survive  him  only,  and  to  her  heirs,  executors,  and  assignees, 
the  sum  of  L.4000  sterling,  to  purchase  household  furniture." 

The  Duchess  brought  an  action  for  payment  of  this  provision,  against  James  Duke 
of  Roxburghe,  who  had  succeeded  to  the  entailed  estate  as  heir  served  and  retoured  to 
William  Duke  of  Boxburghe,  or  as  otherwise  representing  him  on  one  or  other  of  the 
passive  titles. 

The  Duke  maintained  in  defence,  1«^,  That,  as  the  obligation  is  not  laid  expressly 
on  the  heirs  of  entail,  there  is  no  sufficient  expression  of  the  intention  that  it  should  be 
good  i^nst  the  successors  in  the  entailed  estates.  2{f,  That  the  Duke  had  no  power 
to  impose  such  a  burden.  dc2.  That  the  defender  is  entitled  to  the  discussion  of  the 
general  representatives  of  the  late  Duke. 

Lord  Pitmilly,  Ordinary,  "  decerned  in  terms  of  the  libel,  reserving  to  the  defender 
his  claim  of  relief  against  the  trustees  of  the  late  Duke,  to  the  extent  of  the  whole,  or 
a  part  of  the  sums  decerned  for ; "  and  added  in  a  note,  "  The  Lord  Ordinary  has  looked 
into  the  printed  papers  in  the  case  between  the  Duke  of  Boxburghe,  and  a  creditor  in  a 
bond  for  L.2000,  referred  to  near  the  end  of  the  memorial  for  the  Duchess,  and  he 
observes  that  the  obligation  in  that  bond  is  said  in  those  papers  to  have  been  conceived 
in  the  same  terms  as  the  obligation  for  the  L.4000  in  question,  viz.  on  the  late  Duke, 
the  granter  of  the  bond,  his  heirs,  executors,  successors,  and  representatives  whomsoever. 
This  bond  was  found  to  affect  the  present  Duke,  and  that  diligence  might  be  executed 
against  him  on  it  without  abiding  the  discussion  of  the  trust-estate  of  the  late  Duke  , 

The  Duke  petitioned;  and  the  Court,  upon  advising  the  petition  with  answers, 
altered  the  interlocutor  on  the  ground  of  want  of  power  in  the  Duke  to  grant  the  pro- 
vision, under  the  permission  in  the  entail,  as  being  excessive,  in  addition  to  the  locality, 
and  as  gratuitous,  being  contained  in  a  postnuptial  contract  of  marriage.  Some  of  the 
Judges  thought  die  Duke  was  liable  as  the  entail  had  not  been  recorded. 

The  Duchess  petitioned,  and  pleaded, — ^The  term  "  competent  portions  "  in  the  entail, 
was  just  employed  to  design  generally  any  sort  of  provision  or  benefit  constituted  in 
favour  of  the  wife,  not  exceeding  those  limits  corresponding  to  the  extent  and  value  of 
the  estate,  without  any  regard  to  the  precise  nature  or  mode  of  payment  of  those  pro- 
visions. 

The  marriage-contract  was  executed  prior  to  the  recording  of  the  entail,  and  the 
pursuer  therefore  has  the  same  privilege  that  would  have  been  competent  to  every 
onerous  creditor  of  Duke  [77]  William.  Even  in  the  case  of  postnuptial  contracts,  it  is 
held  quite  fixed  that  the  obligation  of  the  husband  will  be  considered  onerous,  in  so  far 
as  it  does  not  exceed  a  reasonable  allowance  to  the  wife,  Bobertson  against  Handyside, 
11th  January  1738,  Diet,  vol.  i.  p.  70. — Noble  against  Dewar,  12th  July  1758. — Duncan 
against  Sloss,  8th  February  1785. — Oartshore  against  Brand,  23d  March  1683,  Fount. 
—•The  Lady  of  Sir  James  Campbell  and  his  creditors  competing,  26th  July  1744,  Kilk* 
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— Bank.  No.  4,  p.  51. — Executors,  creditois  of  Mr.  Hugh  Munay  against  Agnes  Mumy, 
18th  June  1746,  Diet  vol.  iii.  p.  50. — Cieditors  of  J.  Strachan  against  Strachan 
1st  July  l754.---Johnston  and  Wilson  against  Nisbets,  14th  July  1755. — Neilson 
against  Austins,  2l8t  November  1766. — Campbell  against  Sommervill,  14th  February 
1778. — Creditors  of  Fergusson  against  Swinton,  2d  February  1796. — The  right  con- 
stituted in  the  pursuer's  favour  by  the  postnuptial  contract  must  be  held  onerous,  so 
far  as  not  exorbitant  and  unsuitable  to  the  situation  of  the  parties,  and  the  determina- 
tion of  what  shall  be  so  understood  must  be  left  to  the  discretion  of  the  Court.  There 
is  nothing  unsuitable  in  the  appropriation  to  the  widow  of  a  person  holding  the 
highest  rank  in  the  peerage,  and  possessed  of  a  large  estate,  of  a  sum  of  L.4000  for  the 
purchase  of  furniture,  in  addition  to  an  annual  provision,  which  does  not  exceed  that 
share  of  her  husband's  estate  to  which  she  would  have  been  entitled  by  law.  And  this 
question  must  be  considered  without  reference  to  the  entail,  as  it  was  not  recorded. 

There  is  little,  if  any,  distinction  made  in  law  between  ante-puptial  and  post-nuptiai 
contracts,  as,  indeed,  there  is  no  foundation  in  reason  for  any  solid  distinction  between 
them,  either  in  questions  among  the  parties  or  their  heirs,  or  in  questions  with  crediton^ 
Gartshore  against  Brand,  23d  March  1683,  Fount, — Duncan  against  Sloss,  8  th  February 
1785. 

The  obligation  is  laid  on  every  kind  of  heir,  successor,  or  representative,  including 
among  others  the  heir  of  entail.  The  obligation  for  the  jointure  was  laid  expressly  on 
the  heirs  of  entail,  as  they  alone  could  perform  it  by  giving  infef tment ;  but  the  obliga- 
tion to  pay  this  provision  is  general  and  comprehensive,  so  as  to  insure  payment  in  one 
way  or  another.  The  benefit  of  discussion  of  the  other  representatives  of  Duke  William 
was  refused  to  the  defender  in  the  former  action  with  a  creditor,  Ferrier  against  Duke 
of  Eoxburghe,  10th  December  1813. 

The  Duke  anatcered, — ^The  obligation  was  gratuitous;  although  an  entail  is  not 
effectual  against  bona  fide  onerous  creditors,  unless  recorded,  it  is  effectual  against  all 
gratuitous  deeds ;  and,  in  particular,  against  gratuitous  deeds  in  favour  of  a  wife,  as 
being  a  conjunct  person,  to  the  predudice  of  a  prior  lawful  creditor,  the  next  substitute, 
and  struck  at  by  the  first  branch  of  the  Act  1621,  c  18.  A  post-nuptial  contract  is  held 
to  be  essentially  gratuitous,  being  the  mere  voluntary  act  of  the  husband,  and  granted 
by  him  without  any  consideration  given  by  the  wife,  although  ex  [78]  ciehito  naiurdli 
it  is  sustained  to  the  effect  of  affording  the  widow  a  moderate  aliment,  BelTs  Bankn^ 
Law,  Third  Edit,  lib.  iii.  part  3,  c  1,  p.  202.  The  provision  here  far  exceeded  the 
moderate  allowance,  to  the  extent  of  which  only  a  post-nuptial  provision  is  sustained 
against  an  entail,  on  the  ground  of  want  of  registration ;  Noble  against  Dewar,  12th 
July  1758.  In  some  cases,  the  favour  to  wives  seems  not  to  have  been  admitted  to  any 
extent  at  all  against  unregistered  entails;  Gibson  against  Beid,  24th  November  1795.— 
M*Gill  against  Law,  13th  June  1798. 

Although  the  omission  of  any  of  the  statutory  requisites  of  an  entail  may  be  avail- 
able to  any  person  contracting  with  the  heir  in  possession,  yet,  as  this  provision  proceeds 
on  the  narrative  of  the  entail,  it  must  be  regulated  entirely  by  the  terms  of  it. 

This  provision  does  not  fall  under  the  permission  in  the  entail  '*  to  grant  competent 
portions  and  conjunct  fees."  The  object  of  the  entailer  was  merely  to  provide  for 
widows  a  competent  locality,  or  portion  or  "conjunct  fee,"  so  as  to  secure  them  a  proper 
annual  income,  and  by  no  means  to  make  them  a  present  of  a  surplus  sum  of  money  in 
hand. 

This  provision,  if  at  all  due,  must  be  recovered  from  the  general  representatives  of 
Duke  William,  who,  the  pursuer  admits,  are  liable  generally  in  the  ordinary  way,  with 
this  addition,  that  the  liability  extends  even  to  heirs  of  entalL  The  defender  is  there- 
fore entitled  to  the  benefit  of  discussion. 

« 

The  Court  adhered. 
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No.  17.        F.C.  N.S.  VL  83.     20  Jan.  1820.     Ut  Div.— Lord  AUoway 

MuiB,  Pursuer. — J.  HDFarlan. 

Wilson,  Defender. — Q.  J.  BdL 

Tack — Landlord  and  Tenant — Clause. — A  landlord  who  has  granted  a  lease  secluding 
assignees  and  sub-tenants  "  without  the  landlord's  consent^"  is  not  bound  to  state  any 
reasons  for  withholding  his  consent  to  a  sub-tenant. 

Moir  was  proprietor  of  a  tavern  situated  at  the  Broomielaw  of  Glasgow.    This  tavern 
he  let  for  ten  years  and  a  half,  to  Andrew  Wilson,  and  his  heirs,  ^'  secluding  assignees 
and  sab-tenants  uriihaut  the  landlord's  consent.**     Wilson  proposed  to  subset  the  premises ; 
and  the  question  arose,  whether  the  landlord  of  thii^  urban  tenement  was  entitled 
arbitrarily  to  refuse  his  consent  to  a  sub-tenant,  against  whom  he  either  would  not  or 
Goold  not  state  any  objection.     The  landlord  raised  an  action  before  the  Magistrates  of 
Glasgow,  concluding  for  decree  against  Wilson,  either  to  possess  the  said  premises  him- 
self, or  immediately  to  renounce  the  lease  thereof ;  and  that  he  should  be  interdicted 
from  sebsetting  or  assigning.     The  Magistrates  pronounced  the  following  interlocutor : 
—Finds,  "  that  the  case  Hepburn  against  Burns,  14th  February  1759,  founded  on  by 
the  defender,  merely  establishes  that  the   exclusion  of  assignees  and  sub-tenants  is 
applicable  only  to  stranger  assignees,  and  sub-tenants,  and  does  not  prevent  an  assigna- 
tion to  the  heir  of  the  lessee  dlioqui  sttceessurus :  Finds,  that  the  decision  in  the  said 
case  does  not  establish  the  plea  contended  for  by  the  defender,  viz.  that  the  addition  of  the 
terms,  'without  the  landlord's  consent,'  to  the  clause  excluding  assignees  and  sub-tenants, 
qualifies  the  exclusion,  and  deprives  the  landlord  of  the  right  of  objecting  even  to  a 
stranger  assignee,  if  he  be  in  good  circumstances,  and  otherwise  unexceptionable  :  But, 
hefore  pronouncing  judgment,  appoints  the  defender  to  procure,  if  practicable,  a  more 
special  statement  of  the  circumstances  of  the  case  of  the  Duke  of  Boxburghe  against 
Archibald,  5lh  March  1785,  than  is  contained  in  the  short  printed  notice  thereof  in  the 
Dictionary  of  Decisions,  as  also  of  the  case  of  Sir  A.  Ramsay  against  Yallentine,  29th 
June  1791,  stated  by  Mr.  Bell  in  his  Commentaries  to  have  been  affirmed  in  the  House 
of  Lords ;  and  likewise  to  notice  in  further  answers  the  case  of  Cunningham  against 
Grieve,  8th  March  1803,  as  an  authority  on  the  other  side." 

[84]  And  having  received  the  information  wished  for,  they  find,  "  that^  in  the  case 
of  Cunningham  against  Grieve,  8th  March  1803,  29th  June  1804,  House  of  Lords,  and 
2l8t  November  1805,  the  efifect  of  the  addition  of  the  terms  'without  the  heritor's 
*  consent^'  to  the  clause  secluding  assignees  and  ^ub-tenants,  does  not  appear  to  have 
heen  discussed  or  determined  by  the  Court ;  but,  in  deference  to  the  judgment  pro- 
noimced  in  the  cases  of  the  Duke  of  Boxburghe  against  Archibald,  5th  March  1785, 
and  that  of  Sir  A.  Bamsay  against  Ballantine  or  Valleotine,  29th  June  1791,  and  agree- 
ably to  the  principle  which  appears  to  have  been  recognised  in  these  cases,  finds.  That 
the  addition  of  the  terms  *  without  the  landlord's  consent,'  to  the  clause  in  the 
defender's  tack,  secluding  assignees  and  sub-tenants,  qualifies  the  exclusion,  deprives  the 
.landlord  of  the  right  of  objecting  absolutely  and  arbitrarily,  and  capriciously,  even  to  a 
stranger  assignee,  or  sub-tenant^  and  infers  an  obligation  on  the  landlord  to  receive  the 
assignee  or  sub-tenant  if  he  be  in  good  circumstances,  and  otherwise  unexceptionable ; 
therefore,  assoilzies  the  defender  Wilson  from  the  conclusions  of  the  libel,  that  he  shall 
either  possess  the  premises  himself,  or  renounce  the  lease;  and  decerns;  but,  before 
further  judgment,  allows  the  pursuer,  within  ten  days  of  this  date,  to  state  any  special 
objections  he  may  have  to  the  sub-tenants  proposed  by  the  defender,  the  defender 
always  remaining  bound  for  the  rent" 

The  landlord  then,  under  protest  reserving  the  point  of  law,  stated  his  objections  to 
the  proposed  sub-tenant^  and  the  magistrates  having  found  that  they  were  not  of  such  a 
luiture  as  to  entitle  him  to  withhold  his  consent  from  the  subset^  he  brought  an  advoca- 
tion, and  the  Lord  Ordinary  pronounced  the  following  judgment : — "  1st  July  1819. 
The  Lord  Ordinary  having  considered  the  letters  of  advocation,  this  minute,  and 
answers  thereto,  and  the  whole  process,  in  respect  that  an  opinion  has  prevailed  for 
some  time  in  this  country,  founded  upon  the  authority  of  the  cases  Duke  of  Boxburghe 
against  Archibald,  5th  March  1785,  and  Sir  Alexander  Bamsay  against  Yallentine,  29th 
Jtme  1791,  that,  when  a  lease  excludes  assignees  and  sub-tenants  without  consent  of 
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the  landloid,  this  contemplation  of  consent  so  far  alters  the  right  of  parties  that  the 
landlord  most  assign  some  reasonable  cause  for  refusing  his  consent;  and  a  gceat^deal 
has  now  been  stated  to  shake  the  authority  of  these  decisions,  as  establishing  that  poin^ 
and  the  Second  Division  of  the  Court,  in  the  case  of  M'Kenzie  against  Learmonth  and 
Munro,  has  pronounced  a  decision  directly  contrary  thereto ;  in  order  that  this  matter, 
of  such  importance  to  the  landlords  and  tenants  of  this  country,  may  be  put  to  re«t, 
makes  avizandum  with  the  cause  to  the  First  Division  of  the  Court." 

Muir  pleaded^ — That,  formerly,  a  tenant,  by  taking  a  tack  "  secluding  assignees  and 
sub-tenants,''  had  no  right,  even  with  the  landlord's  consent,  to  assign  or  subset.— 
Deuchar  against  Lord  [86]  Minto,  20th  November  1798. — Louden  against  Adam,  2l8t 
November  1805. — Ana  the  same  doctrine  was  recognised  in  the  discussion  which  took 
place  in  the  case  of  Cunningham  against  Grieve,  8th  March  1803. — This  seems  to  have 
led  to  the  introduction  of  the  clause  secluding  assignees  and  sub-tenants  wUhoui  ths 
eoruent  of  the  landlord.  These  words,  it  was  understood,  enabled  the  tenant,  with  the 
landlord's  consent,  to  assign  inter  vivos,  or  mortU  causa  ;  but  still  the  landlord  gave  or 
withheld  Ms  assent,  without  assigning  any  reason,  just  in  the  same  manner  as  if  the 
additional  expressions  had  been  wanting  altogether.  The  cases^quoted  by  the  defender 
in  support  of  the  opposite  doctrine,  are  far  from  deciding  the  question,  which,  indeed, 
had  been  already  settled  otherwise. — Bell's  Cases,  1790,  1792,  p.  296,  4th  December 
1747. — Kaimes^s  Rem,  Dec  No.  84. — Sanderson  against  the  Marquis  of  Tweeddaie,  4th 
November  1756. — See  also,  M'Kenzie  against  Learmonth  and  Monro,  4th  March  1817, 
not  reported.^ 

Wilson  pleaded, — That  it  was  quite  understood  and  relied  on  in  practice,  that,  where 
a  landidd  means  to  reserve  to  himself  an  absolute  and  uncontrouled  power  of  excluding 
assignees  and  sub-tenants,  the  exclusion  must  be  expressed  in  absolute  terms ;  otherwise^ 
the  power  to  withold  such  consent  can  only  be  exercised  where  the  landlord's  refusal 
can  be  justified  by  well-grounded  and  reasonable  objections  to  the  sub-tenant  proposed. 
— Duke  of  Boxburghe  against  Archibald,  5th  March  1785. — Sir  Alexander  Eamsay 
against  Yallentine,  29th  June  1791. — Nor  is  the  doctrine  there  laid  down  affected  by 
the  cases  quoted  by  the  pursuer.  Besides,  even  if  the  question  were  open,  it  is 
agreeable  to  justice,  as  well  as  sound  policy,  that  a  landlord  should  not  be  entitled 
arbitrarily  to  withhold  his  consent,  especially  in  urban  leases. — Bussell,  17th  January 
1748,  iTi/A:.— Anderson,  10th  July  1811. 

Upon  advising  informations,  the  Court  had  no  difficulty  on  the  point.  They 
observed  that  it  was  not  easy  to  understand  how  the  opinion  contended  for  by  the 
tenant  had  gone  abroad ;  for,  when  the  cases  were  analysed,  not  a  shadow  of  reason  for 
it  appeared.  As  to  the  case  of  Sir  Alexander  Bamsay,  the  ground  of  the  decision  there 
given,  was  the  fact  that  Sir  Alexander  Kamsay  had  given  his  consent^  which  he  after- 
wards wished,  but  was  not  permitted,  to  retract. 

[The  following  note  of  the  opinion  is  taken  from  Bell  on  Leases,  4th  ed.  p.  182. 
Lord  Hermand  held,  that  there  was  no  authority  in  our  law  for  subjecting  the  exercise 
of  the  landlord's  power,  under  such  a  clause,  to  the  control  of  a  court  of  equity ;  and 
that  the  cases  referred  to  in  support  of  such  a  rule  had  no  application.  Hepburn  v. 
Burn  was  not  a  question  with  a  stranger  assignee ;  the  lessee  there  merely  put  forward 
the  succession  to  his  eldest  son ;  so  that  the  landlord  had  no  reason  to  complain  of  a 
stranger  being  forced  upon  him.  The  Duke  of  Koxburgh  v.  Archibald,  gave  no 
authority  for  the  entry  in  the  Dictionary;  for  the  question  decided  in  that  case 
appears,  on  investigation,  to  have  related  to  the  fodder  upon  the  farm,  and  not  to 
the  power  of  a  landlord  to  refuse  or  admit  an  assignee ;  and  Sir  Alexander  fiamsay  o. 
Yallentine  was  decided  on  the  specialty,  that  Sir  Alexander,  the  landlord,  had 
authorised  the  lease  to  be  sold,  and  after  doing  so  had  adjected  conditions  to  his 
consent,  which  diminished  its  value.  Lord  Balmuto  concurred  generally  with  Lord 
Hermand.  Lord  Bodgray,  until  he  read  these  papers,  had  a  general  impression  that 
the  landlord,  in  a  case  like  the  present,  was  bound  to  exercise  his  right  under  the 

^  This  case  was  not  reported,  because  the  general  point  of  law,  though  argued  by  the 
parties,  was  not  decided,  the  sub-tenant  having  renounced  the  sub-lease,  and  the  Court 
having  inserted  in  their  interlocutor,  a  special  qualification,  that  it  was  not  mesnt  to 
decide  any  question  between  the  landlord  and  principal  tenant. 
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aontzol  of  the  Court.     It  appeared,  howerer,  when  investigated,  tbat  there  was  no 

authority  for  each  an  impression.     The  landlord,  therefore,  is  not  bound  to  assign  a 

reason.     Lord  PrwidetU  Hope^  Where  assignees  are  excluded  without  the  consent  of  the 

landlord,  the  landlord  is  not  bound  to  assign  any  reason  for  refusing  his  consent.     I 

never  heard  of  the  rule  here  maintained  by  the  tenant,  that  the  landlord  is  bound  in 

such  a  case  to  exercise  his  discretion  under  the  control  of  a  court  of  equity.     There 

appears  to  be  a  mistake  in  reporting  the  Duke  of  Roxburgh  v.  Archibald.     With  r^;ard 

to  Vall9ntin6  v.  Sir  Alexander  Ramsay,  I  remember  the  case  well.     I  was  counsel  for 

Yallentine's  creditors.     There  Sir  Alexander  had  agreed  to  the  lease  being  exposed  to 

public  sale ;  and  the  night  before  the  sale,  he  annexed  certain  conditions  to  his  consent^ 

which  were  read  at  the  meeting  when  the  lease  was  exposed;    but  they  were  so 

unfavourable  that  nobody  would  bid  for  it.     Soon  after  this,  Sir  Alexander  himself 

parcbased  the  lease,  and  next  day  let  the  farm  at  a  considerable  advance  of  rent.     Sir 

Alexander  Bamsay  was  a  very  respectable  gentleman,  but  in  that  case  had  taken  an 

erroneous  view.     His  conduct  nearly  approached  to  fraud,  and  it  was  in  that  view  that 

the  Court  decided  the  case.     The  Lord  President  seemed  to  think  that  there  might  be 

room  for  a  distinction  in  interpreting  clauses  such  as  occurred  here,  between  the  case 

where  the  lease  is  to  the  tenant  excluding  assignees  and  subtenants  without  the  landlords 

eoruent  and  that  where  the  lease  is  to  the  tenant  and  his  assignees  and  subtenants,  if 

contented  to  by  the  landlord.    In  the  former  case,  the  exclusion  being  absolute,  in  so  fi^ 

as  the  tenant  is  concerned,  the  landlord  can  be  subject  to  no  controL     He  may  give  a 

consent  if  he  thinks  proper,  but  is  not  bound  to  assign  any  reason  when  he  withholds 

it.    In  the  latter  case,  there  may  be  room  for  a  different  construction ;  but  although  his 

Lordship  thought  that  such  a  distinction  might  be  taken,  he  did  not  go  so  far  as  to  say 

that  the  latter  mode  of  expressing  the  clause  would  have  led  to  a  different  decision.     As 

to  the  case  of  M'Kenzie  v,  Learmont  and  Munro  in  the  Second  Division,  referred  to  in 

the  Lord  Ordinary's  interlocutor,  it  was  no  decision  upon  the  point.     Lord  Succoth.  If 

the  question  bad  now  occurred  for  the  first  time,  he  would  have  been  inclined  to  agree 

with  the  opinions  delivered ;  but  when  the  reverse  had  been  laid  down  in  a  book  of 

authority,  and  when  the  interpretation  there  stated  to  have  been  sanctioned  by  the 

Courts  has  been  repeated  by  a  very  high  living  authority  in  his  Lectures  (Baron  Hume), 

his  Lordship  had  some  doubts,  on  coming  into  Courts  how  far  it  might  be  proper  to  put 

a  different  construction  upon  the  clause.] 

The  Court  found,  that  the  landlord  vras  "  not  bound  to  assign  any  reasons  for  with- 
holding his  consent." 

[Of.  Wight  V.  Earl  of  Hopetoun^  17  D.  370 ;  Duke  of  Portland  v.  Baird  and  Company^ 

4t  M.  10,  paseim,] 
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Alkxandkr  Macgregor's  Trustbb,  Pursuer. — Granstoun,  More. 

Maby  Macxsrsgob,  Defender. — Clerk,  Jameson,  James  Miller,  juiu 

Husbcmd  and  Wife — Aliment. — A  husband  having  entered  into  a  contract  of  voluntary 
separation  from  his  wife,  and  having  referred  the  provision  to  be  made  to  her  to 
arbitration,  and  having,  while  solvent,  granted  to  her,  in  terms  of  the  decree-arbitral, 
an  heritable  security  for  a  certain  annuity,  found  that  the  security  was  effectual  in  a 
competition  with  his  creditors,  there  being  no  suspicion  of  fraud. 

Alexander  Ma<^pregor,  and  his  wife,  Mary  Macgregor,  having  found  it  necessary  to 
separate,  executed  a  contract  of  voluntary  separation,  by  which  they  agreed  to  submit 
the  annuity  to  be  paid  to  Mrs.  Macgregor  to  arbitration.  The  arbiter  estimated 
Macgregor's  income  at  L.200  per  annum ;  and  found  that^  while  he  should  live  separate 
from  his  wife,  he  should  pay  her  L.80  per  annum ;  but  under  the  qualification  that,  if 
he  should  grant  heritable  or  personal  security  for  payment  of  an  annuity  of  L.50  during 
the  separation,  the  decemiture  for  L.80  should  cease. 

They  continued  to  Uve  in  a  state  of  separation,  and  without  any  intercourse  with 
each  other. 
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Macgregor  paid  the  L.80  for  several  yean,  bat  at  last  was  enabled  to  give  heritable 
security  for  L.50  over  a  house  belonging  to  him. 

Sometime  afterwards  he  became  insolvent,  and  his  estate  was  sequestrated  under  the 
bankrupt  statute.  Almost  the  only  fund  for  payment  of  the  creditors  was  the  subject 
over  which  the  heritable  security  to  Mrs.  Macgregor  extended ;  and,  as  she  insisked 
upon  her  right  to  draw  L.50  per  annum  from  it,  the  trustee  for  the  creditors  brought  a 
reduction  of  the  heritable  security,  chiefly  on  the  ground  that,  being  a  postnuptial  pio- 
vision  in  favour  of  the  wife,  it  was  not  effectual  against  the  husband's  creditors* 

The  Lord  Ordinary  repelled  the  reasons  of  reduction. 

[87]  Pleaded  for  the  trustee,  in  a  reclaiming  petition. — Although  a  husband  is  bound 
to  aUment  his  wife,  whether  living  in  family  with  him  or  voluntarily  separated,  her  claim 
cannot  compete  with  his  onerous  creditors,  even  where  it  has  been  confirmed  by  pri?ate 
deed  or  by  decree-arbitral,  except  where  subjects  have  been  settled  upon  the  wife  by 
others  than  her  husband,  to  the  exclusion  of  the  jus  marttiy  or  where  a  special  subject 
has  been  set  apart  for  the  wife's  aliment  by  antenuptial  contract. — BeU^s  Com,  3d  edit 
vol  IL  p.  387,  388,  389.— Bobb  against  Her  Husband's  Creditors,  8th  March  1794.— 
Lee  against  Watson,  let  Dec.  1795. — And  the  husband  cannot  make  her  situation 
better. — ErsJdney  b.  i.  tit.  6,  sect  31. — Johnstone  against  Melvin,  1st  December  1681, 
Hare,  voce  Stante  Matrimonio, — Macadam  against  Trophen,  March  1684,  Ibid.— 
Falconar  against  Jeffrey,  February  1687,  Ilnd. 

The  cases  of  Westnisbet,  Lady  Kilkaldron,  and  Lady  Dairsie,  cited  by  the  defender, 
regarded  provisions,  not  by  the  husband,  whose  debts  were  in  question,  but  by  a  third 
party ;  in  one  of  the  cases,  a  first  husband.  The  case  of  Lady  Caithness  cited  by  him, 
only  decided  that  a  separate  maintenance,  judicially  modified  to  a  wife,  might,  to  a 
certain  extent,  be  attached  for  her  own  debts. 

It  is  inexpedient  to  hold  out  a  premium  for  separations.  And  sustaining  a  provision 
to  a  separated  wife  may  be  made  a  cover  for  setting  aside  a  fund  for  the  aliment  of  the 
husband  himself,  in  the  event  of  insolvency. 

Answered, — Where  a  special  subject  is  set  apart  for  the  aliment  of  the  wife,  it  can- 
not be  reached  by  the  husband  or  his  creditors ;  Siair^  b.  L  tit.  4,  sect  9. — DiHetan,  p. 
3. — Bankton,  b.  i.  tit  5,  sect  9L — Erskine,  b.  i.  tit  6,  sect  30. — Laird  of  Westnisbet 
against  Morriston,  27th  March  1627,  Durie^  SpoUiswoode^s  Pradicks,  p.  154,  where  (he 
funds  proceeded  from  the  husband. — Lady  Kilkaldron  against  L.  Balgillo,  8th  March 
1639,  Durie;  which  shows  that  the  preceding  decision  proceeded  upon  the  principle  of 
the  provision  being  alimentary. — Lady  Dairsie  against  the  Laird  and  his  Creditors,  13th 
July  1677,  Stair;  where  the  provision  was  made  in  consequence  of  a  contract  between  the 
husband  and  the  granter. — Spruil  against  Duke  of  Douglas,  16th  December  1714,  Bruce. 

If  a  provision  were  made  in  favour  of  a  wife  living  in  family  with  her  husband, 
there  would  be  prima  facte  evidence  of  a  fraudulent  purpose  to  apply  part  of  the 
husband's  funds,  to  his  own  aliment,  and  the  provision  might  be  set  aside  on  the  ground 
of  fraud.  But  there  can  be  no  suspicion  of  any  such  arrangement  in  this  case,  and  it 
cannot  be  made  a  precedent  for  any  case  of  such  a  description. 

Observed  on  the  Bench. — The  real  security  granted  by  the  husband  to  his  wife  while 
he  was  solvent,  must  be  as  effectual  to  [88]  her  during  the  separation  (the  husband's 
right  of  putting  an  end  to  which,  cannot  be  attached  by  the  creditors),  as  a  real  security 
granted  to  any  other  creditor  free  from  the  allegation  of  fraud.  It  must  be  as  effectual 
as  if  the  husband,  while  solvent,  had  deposited  a  sum  for  the  wife's  aliment^  or,  as  if  he 
had  sold  the  subject  in  question,  and  delivered  the  price  to  her.  There  is  no  cause  here 
to  suspect  any  purpose  or  secret  understanding  that  the  sum  is  to  be  applied  to  the 
husband's  aliment,  as  the  parties  are  living  separate  on  very  bad  terms.  And  this 
decision  can  form  no  precedent  for  a  case  where  there  is  room  to  suspect  that  there  is 
any  such  arrangement,  or  that  there  is  any  sort  of  fraud. 

Upon  those  grounds  the  Court  unanimously  adhered. 

Upon  advising  a  second  reclaiming  petition  with  answers,  the  Court  again  unani- 
mously adhered.^ 

■    ■  ■  ■        -  ■         ■  - -  ,    ,  ■  .        -. 

^  It  was  also  argued,  that,  by  the  special  terms  of  the  decree-arbitral,  the  annuity 
ought  to  be  restricted  according  to  the  husband's  income.  But  the  decision  was  pro- 
nounced on  the  general  point  reported;  and,  being  in  favour  of  the  wife,  necessarilf 
inferred  that  the  objection  stated  on  the  point  reported  was  ill  founded. 
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No.  19.        F.a  K.S.  VI.  88.     25  Jan.  1820.    2nd  Div.— Lord  Cringletie. 

Tatlob,  Pursuer. — Bum, 

Tatlobs,  Defenders. 
Expenees — Process. 

The  Court  refused  to  allow,  under  a  finding  of  expences  in  a  decree  in  absence,  the 
ezpenee  of  using  arrestments  on  the  dependence  of  the  action,  as  not  necessary  for 
obtaining  decree,  which  is  the  sole  object  of  the  action. 

[Cf.  Symington  v.  Symington,  1  R  1007,  1008.] 


No.  20.  F.C.  N.S.  VL  89.     27  Jan.  1820.     1st  Div.— Lord  GiUies. 

Joseph  Bennoch,  Pursuer. — More. 
David  M'Kail,  Defender. — Jameson, 


8dle.^A  delay  of  87  days  in  the  return  of  a  horse,  on  the  ground  of  unsoundness,  held 
sufficient  to  deprive  the  purchaser  of  his  claim  for  repetition  of  the  price. 

The  pursuer  purchased,  at  the  price  of  L.25,  a  mare  from  the  defender  at  Ayr,  on 
Wednesday  the  14th  January  1818 ;  and  he  alleged  that,  at  the  time  of  the  purchase, 
the  defender  warranted  her  as  sound  and  free  from  any  blemish  whatever.  On  the  24th 
of  the  same  month,  the  pursuer  sold  the  mare  to  a  Mr.  Broadfoot  for  L.27,  Gs.  Mr. 
Bioadfoot  returned  the  mare  to  the  pursuer  on  the  20th  of  February  following  as 
unaonnd ;  and  the  day  after  that^  the  pursuer  sent  her  back  to  the  defender,  demanding 
from  him  repetition  of  the  price,  and  the  expences  which  had  been  incurred  in  maintain- 
ing her  from  the  14th  January  to  the  time  at  which  she  was  returned.  The  defender 
lefosed  to  take  back  the  mare ;  and  a  petition  having  been  presented  to  the  Sheriff  of 
Ayrshire,  for  a  warrant  to  sell  her  by  public  roup,  she  was  exposed  on  a  market  day  at 
Ayr,  and  sold  for  L.4,  Is.  The  expence  attending  the  sale  and  keeping  amounted  to 
L7,  68.  Id.  so  that  there  was  a  loss  upon  this  sale  of  L.3,  58.  besides  the  original 
price. 

The  pursuer  then  brought  his  action  for  repetition  of  the  price,  and  for  payment  of 
the  Ices  and  expence  to  which  he  had  been  put  in  consequence  of  the  alleged  unfair  con- 
duct of  the  defender.  The  Lord  Ordinary,  "  having  heard  parties'  procurators  on  the 
libel,  and  defences,  sustains  the  said  defences ;  assoilzies  the  defender,  and  decerns." 

The  pursuer  petitioned  and  pleaded^  that  he  had  paid  a  full  price  for  the  mare  in 
question ;  and  that,  under  the  implied  warrandice  of  the  contract  of  sale,  he  was  entitled 
to  repetition  of  the  price,  since  she  turned  out  to  be  unsound.  He  offered  to  prove  that 
he  observed  slight  symptoms  of  lame-  [90]  -ness  the  day  after  he  purchased  the  mare  ; 
bat  that^  relying  upon  the  assurances  of  the  defender  that  she  was  sound,  he  had  ascribed 
this  to  bad  shoeing.  When  he  got  home  he  brought  a  farrier  to  see  her,  whose  judicious 
treatment  soon  removed  all  appearance  of  lameness.  When  he  sold  the  mare  to  Mr. 
Broadfoot,  he  mentioned  what  he  had  observed  as  to  her  lameness ;  and  that  gentleman 
Btipulated  that,  if  it  should  re-appear,  he  should  be  entitled  to  return  her.  Immediately 
after  the  sale  to  Mr.  Broadfoot,  the  pursuer  was  obliged  to  leave  home  in  the  line  of  his 
business  as  a  carrier,  and  did  not  return  till  nearly  a  fortnight  afterwards.  He  was  then 
informed  by  Mr.  Broadfoot  that  he  had  only  ridden  the  mare  once,  when  lameness 
appeared;  and  he,  therefore,  had  resolved  to  return  her.  The  pursuer  immediately 
notified  this  to  the  defender ;  and,  as  soon  as  he  discovered  his  place  of  residence,  which 
was  previously  unknown  to  him,  he  returned  the  mare.  The  pursuer  lost  no  time,  after 
he  discovered  it,  in  communicating  the  unsoundness  of  the  animal  to  the  pevson  from 
whom  he  bought  it ;  and  he  submitted,  that  this  was  not  a  case  in  which  he  could  be 
deprived  of  the  benefit  of  warrandice,  in  consequence  of  the  delay  which  had  occurred. 
The  pursuer  farther  averred,  that,  by  the  practice  of  Ayrshire  and  Galloway,  a  purchaser 
18  allowed  six  weeks  to  return  a  horse  to  the  seller,  if  he  is  dissatisfied  with  his  bargain. 
—Lindsay  a^inst  Wilson,  Diet,  v.  iv.  p,  255. — ^Dickson  and  Company  against  Kincaid, 
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15th  December  1808. — Morrison  and  Olen  against  Forrester,  Fowni.  TlO.^Balston 
against  Robb,  9th  July  1808. — H.  Blackgtone,  17,  Feilder  against  Espinasse,  91.— 
Jardine  agaiost  Campbell,  15th  January  1806. — In  Notts  to  Ralston  against  Bobb^  vi 
supra. 

Answered, — It  is  a  fixed  and  indisputable  principle,  that,  in  the  sale  of  horses,  a  dis- 
contented purchaser  must  complain,  and  ofifer  back  the  animal,  within  a  reasonable  time 
from  the  date  of  the  purchase.  If  he  does  not  do  so,  the  presumption,  both  le^al  and 
rational,  is,  that  he  is  satisfied  with  his  bargain  ;  and  that  any  distant  and  future  ground 
of  complaint  has  arisen  from  some  cause  supervening  subsequent  to  the  sale.  It  would 
be  most  unreasonable  to  put  the  seller  to  the  necessity  of  proving  this,  since  it  is  impos- 
sible for  him,  in  almost  any  case,  to  follow  the  animal  after  he  has  parted  from  the 
possession,  much  less  to  watch  over  him  for  weeks,  in  order  to  discover,  from  his  mode 
of  treatment  in  the  purchaser's  hands,  what  has  been  the  cause  of  that  unsoundness,  with 
which,  at  a  distance  of  time,  he  may  be  affected.  The  defeuder  founds  his  defence  upon 
the  admitted  delay  which  took  place  in  the  return  of  the  animal  in  the  present  case. 
He  denies  that  she  was  in  the  slightest  degree  affected  with  lameness  or  unsoundness  at 
the  period  of  the  sale  to  the  pursuer ;  but  it  is  unnecessary  to  enter  into  any  minute 
detail  as  to  her  condition  at  that  period,  because  the  delay,  wbioh  amounted  to  37  dajB^ 
was  so  great,  as  to  [91]  render  any  inquiry  into  the  facts  altogether  incompetent  The 
express  warrandice  can  have  no  effect  in  the  decision  of  the  case.  Our  law  recognizes 
no  distinction  between  express  and  implied  warrandice  in  contracts  of  this  nature.  It 
has  always  been  held,  that,  unless  a  horse  is  returned  within  a  reasonable  time,  the 
purchaser  loses  his  recourse  against  the  seller ;  Alton  against  Fairie,  29th  January  1668. 
— Walwood  against  Gray,  16th  February  1681. — Morrison  and  Glen  against  Forrester, 
23d  January  1712. — Ilalston  against  Bobertson,  17th  June  1761. — Elliot  against 
Douglas,  25th  May  1808. — Stevenson  against  Dalrymple,  28th  June  1808. — Robs'b 
LaWy  Venders  and  Purchasers^  p.  287  and  295. — Warwick  against  Campbell  (not 
reported)  1808. 

The  Court,  on  the  ground  of  mora^  unanimously  adhered  to  the  interlocutor  of  the 
Lord  Ordinary. 


No.  21.  F.C.  N.S.  VI.  91.     28  Jan.  1820.     1st  Div.  (BUl-Chamber.) 

Gborgb  Binny,  Suspender. — Ivory, 

Mrs.  Margaret  Binny,  Charger, — Matheson. 

Heir  and  executor. — In  a  competition  between  an  heir  and  executor,  for  rents  of  houses 
due  for  the  half-year,  during  the  currency  of  which  the  ancestor  died,  the  executor 
was  preferred. 

Miss  St.  Clair  Binny  died  in  August  1819,  infeft  in  sundry  heritable  subjects,  con- 
sisting of  houses  and  stances  for  building.  Some  time  before  her  death  she  bequeathed 
to  her  mother  her  whole  moveable  estate.  Her  uncle,  the  pursuer  in  this  case,  succeeded 
as  heir  at  law  to  her  heritable  subjects.  At  the  term  of  Martinmas  after  the  death  of 
Miss  Binny,  her  heir  at  law  presented  a  bill  of  suspension  and  interdict,  praying  the 
Lord  Ordinary  officiating  in  the  Bill  Chamber  "  to  prohibit  and  [92]  discharge  the  said 
Mrs.  Margaret  Binny,  and  all  others  in  her  name  and  behalf,  from  uplifting  or  receiving 
the  foresaid  rents  due  at  the  present  term  of  Martinmas,  and  also  prohibit  and  dischaige 
the  tenants  and  possessors  of  said  property,  from  making  payment  of  said  rents  to  the 
said  Mrs.  Margaret  Binny,  or  any  other  person,  till  a  sufficient  title  is  produced  by  hei 
or  them,  in  the  process  to  follow  hereon." 

Lord  Craigie,  Ordinary  on  the  Bills,  ordered  intimation  (11th  November  1819}  and 
answers  tK>  be  given  in,  in  fourteen  days,  and  meantime  granted  the  interdict  craved. 
The  bill  came  to  be  advised  (3l8t  December  1819)  by  Lord  Balgray ;  and  his  Lordship 
pronounced  the  following  interlocutor: — *'The  Lord  Ordinary  having  considered  this 
bill,  with  the  answers  thereto,  and  the  productions,  refuses  the  bill,  and  recalls  the  inte^ 
diet,  but  sists  till  the  6th  sederunt  day  of  January  next,  so  as  to  enable  the  complainer 
to  apply  to  the  Court  if  he  shall  be  so  advised ;  and,  if  a  petition  Is  then  presented,  till 
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the  same  shall  be  dispoeed  of ;  recommending  to  the  complainer,  in  the  event  of  making 
application  to.  the  whole  Court,  to  state  the  kind  and  nature  of  the  heritable  subjects 
which  belonged  to  his  late  brother  (the  father  of  Miss  Binny),  and  for  what  period  of 
possession  the  rents  payable  at  Martinmas  last  were  due." 

The  jmrmter  petitioned^  and  pleaded. — That  he  claimed,  as  heir-at-law  of  the  late 
Miss  St  Clair  Binny,  a  right  to  draw  the  rents  of  her  heritable  subjects  due  at 
Martinmas  last,  for  the  half-year  immediately  preceding,  during  the  currency  of  which 
she  died.  The  term  of  the  tenants'  possession,  for  which  the  rents  now  claimed  were 
due,  was  current  and  incomplete  at  the  time  of  the  late  proprietoris  death.  They  never 
were  tn  hanis  defuncti,  and  hence  they  cannot  be  held  to  rank  among  her  executry  funds. 
It  is  true  that,  where  there  is  a  difference  between  the  legal  and  conventional  terms  of 
payment,  a  difficulty  may  sometimes  arise,  but,  in  that  case,  the  interest  of  the  executor 
is  always  regxdated  by  the  legal  term,  and  he  is  entitled  to  receive  whatever  was  legally 
due  to  the  late  proprietor  at  the  time  of  his  death.  In  the  present  case,  the  rents 
claimed  by  the  executor  were  not  due  at  the  death  of  the  deceased, — there  was  no 
difference  between  the  legal  and  conventional  terms ;  and  hence,  it  is  clear,  that  the  rents 
are  payable  to  the  heir,  who  was  in  possession  at  the  time  the  rents  became  due. — 
Erskhey  b.  ii.  tit.  9,  sect.  67. — Oraig^  lib.  i.  d.  9,  sect.  13. — Sinclair  against  Dairy mple, 
KUk.  No.  4,  p.  564. — Kaime^  Elucid,  art.  9,  vol.  ii.  p.  52,  62,  64. — Bankian,  b.  ii.  tit. 
6,  sect.  31. — M*Kemiey  b.  ii.  tit.  9,  sect.  46. — Fwbea,  part  ii.  b.  ii.  tit.  4,  sect  1. — 
WaUaeey  b.  iii.  tit  7,  sect  155. — Bdl  an  Lecues,  p.  344,  et  9eq, — BelVs  Bankrupt  Law^ 
voL  ii.  p.  50,  ^c. — Dictionary  v.  Terms  Legal  and  Conventional. — Stairy  b,  ii.  tit  6, 
sect  5. — Banktonj  b.  ii.  tit  2,  sect  31. — BeWs  Commentaries^  voL  ii.  p.  50,  edit  1819. — 
Henderson's  Children  against  Murray,  DuriSy  8th  January  1624. — Lindsay  a-  [93]  -gainst 
Heriot,  Spottisiffoodey  March  10,  1630. — Kinny mound  against  Cathcart.,  &c.  Kilk. 
No.  1.  p.  563. — Carruthers  against  Barclay,  Fol.  Diet  v.  iL  p.  452. — Lady  Tolquon 
against  the  Creditor,  KUk,  No.  2,  p.  564. — Earl  of  Dalhousie  against  Gilmour,  June 
19th  1789. 

Answered  for  the  executor. — The  terms  of  Whitsunday  and  Martinmas  are  the 
established  legal  terms,  according  to  which  the  rights  of  heir  and  executor  are  ascer- 
tained. It  is  a  rule  established  in  practice,  that  the  proprietor  of  an  heritable  subject, 
dying  between  Whitsunday  and  Martinmas,  transmits  to  his  executors  the  first  half* 
year's  rent  of  the  current  year,  whether  the  possession  commenced  at  the  Martinmas,  or 
at  the  Whitsunday  immediately  preceding  his  death,  and  whatever  time  the  rent  may 
be  payable,  so  that,  if  it  be  the  first  half-year's  rent  that  is  payable,  as  it  was  in  this 
ease  at  the  Martinmas  immediately  after  the  proprietor's  death,  it  falls  to  be  uplifted 
by  the  defunct's  executor,  although  the  defunct  did  not  survive  the  first  six  months. 
The  numerous  authorities  quoted  by  the  petitioner  do  not  establish  the  proposition  for 
which  he  contends.  That  of  Kaimes  in  his  Elucidations  is  decidedly  and  conclusively 
against  him.  After  arguing  against  the  expediency  of  the  rule  for  which  the  respon- 
fknt  contends,  the  learned  author  adds,  '*  but  to  whatever  objections  the  rule  may  be 
open  as  regarding  heir  and  executor,  it  is  however  adopted  in  practice,  and  must  be 
submitted  to  " — Kaimes* s  EluddationSy  p.  67,  Sir  William  Johnstone  against  Marquis  of 
Annandale,  February  1727. — Pringle  against  Pringle  and  M*Dowal,  Kilkerrany  4th  June 
1741 ',  Elucid,  p.  69.— Sir  Francis  Elliot's  Trustees  against  Sir  William  Elliot,  28th 
November  1792, — Swinton  against  Gawler  and  others,  June  20,  1809. — Marquis  of 
Queensberry  against  Executors  of  Duke  of  Queensberry,  18th  February  1813. 

The  Lord  President  said,  that  this  question  could  not  be  considered  as  open  to  dis- 
cussion. The  repeated  decisions  of  the  Court,  where  the  competition  was  between  an 
heir  and  executor  for  the  rents  of  grass  farms,  and  where,  in  similar  circumstances,  the 
executor  had  been  uniformly  preferred,  must  be  held  to  settle  the  point  If  it  had  been 
an  open  question,  his  Lordship  said,  he  should  rather  have  inclined  to  decide  the  other 
way,  as  there  did  not  appear  to  be  any  principle  upon  which  the  executor  was  entitled  to 
be  preferred  to  the  heir  for  rents,  the  term  of  payment  of  which  was  not  come  at  the 
death  of  the  deceased. 

The  Court  unanimously  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 

[Cf.  King  v.  Jajfray^  6  S.  422.] 


304  BROWN  V.   QOVAN.  P.O.  1190,  VAfl 

No,  22.  F.C.  N.S.  VI.  94.    1  Feb.  1820.    2nd  Div.— Lord  Pitmaiy, 

John  Brown,  Trustee  for  Eobert  Lang,  Pursuer. — fftUcJieson,  J.  A.  Murray. 

Alexander  Govan,  Tutor  of  Jean  and  Robert  Lang,  Defender. — Q.  J.  Bell, 

Cuninghame. 

Provision  to  Heirs  and  Children — Bankrupt — A  provision  being  made  to  childien  in  a 
marriage-contract^  *'  upon  attaining  the  age  of  minority,  or  being  married/'  and  bea^ 
ing  interest  from  the  time  or  times  at  which  the  same  shall  fall  due,  but  declared,  in 
an  after  part  of  the  contract  "  not  to  be  payable  till  twelve  months  after  the  father's 
decease,  notwithstanding  any  prior  declaration  to  the  contrary,  and  shall  only  bear 
interest  after  that  period  till  paid,''  the  children  found  not  entitled  to  compete  with 
onerous  creditors,  although  heritable  security  had  been  granted  for  the  provision  and 
infeftment  taken. 

A  contract  of  marriage  was  execoted  in  1807  between  Robert  Lang  and  Jean  Grovan, 
proceeding  on  the  narrative  that  they  been  married  for  some  months,  but  that  it  had 
been  agreed  upon  by  them  that  a  contract  should  have  been  executed  before  the  celebra- 
tion of  the  marriage ;  and  containing  an  acknowledgment  by  the  husband  of  the  receipt 
of  his  wife's  fortune.  The  contract  contains  the  following  clause.  ''  In  like  manner, 
the  said  Robert  Lang  obliges  him  and  his  foresaids  to  make  payment  to  any  child  or 
children  that  may  be  procreated  of  the  present  marriage  upon  attaining  the  age  of 
majority,  or  being  married,  the  sum  of  L.1200  sterling,  and  that  in  such  proportions,  if 
there  shall  be  more  than  one  child,  as  the  said  Robert  Lang  and  Jean  Govan,  or  either 
of  them,  or  the  survivor  of  them,  shall  appoint  by  a  deed  under  their  hands ;  bat,  fail- 
ing such  destination,  wholly  to  one  child,  if  there  shall  be  only  one,  and  equally  among 
the  children,  if  there  shall  be  more  than  one,  with  the  lawful  interest  of  the  said  earn 
from  the  time  or  times  at  which  the  same  shall  fall  due,  and  thereafter  during  the  non- 
payment." There  was  afterwards  inserted  this  declaration :  "  Declaring  before  subscrip- 
tion that  the  L.1200  sterling  before  stipulated  and  provided  shall  not  be  payable  tUl 
twelve  months  after  the  said  Robert  Lang's  decease,  notwithstanding  any  prior 
declaration  to  the  contrary,  and  shall  only  bear  interest  after  that  period  till  paid." 

[96]  In  security  of  this  provision  to  the  children,  Robert  Lang  granted  an  obligation 
and  conveyance  of  certain  heritable  property  belonging  to  him,  "  to  and  in  favour  of  the 
said  Jean  Govan,  and  the  child  or  children  foresaid ; "  and  sasine  was  ordered  to  be 
given  "  to  the  said  Jean  Govan,  for  herself,  and  for  behoof  of  the  said  child  or  children, 
and  to  the  said  child  or  children  in  security  as  aforesaid."  The  obligation  and  convey- 
ance also  extended  to  certain  burgage  property,  in  which  infeftment  was  ordered  to  be 
given  "  to  his  said  disponees  in  security  as  aforesaid." 

In  the  year  1811,  infeftment  was  accordingly  given  ''to  the  said  Jean  Govan 
for  herself,  and  for  behoof  of  the  said  child  or  children  in  security  as  before 
mentioned ;  and  infeftment  was  given  in  the  burgage  subjects  ''  to  the  said  Jean 
Govan  and  the  said  Jean  Lang  (lawful  daughter  of  the  said  spouses),  and  any  other 
child  or  children  to  be  procreated  of  the  said  marriage,  for  their  respective  rights  of 
liferent  and  fee." 

Robert  Lang  having  become  bankrupt,  his  estate  was  sequestrated ;  and  his  trustee 
brought  a  reduction  of  this  provision  to  the  children,  which  was  maintained  before  the 
Lord  Ordinary,  first,  upon  some  irregularity  in  the  form  of  the  infeftments;  and, 
secondly,  on  the  ground  that  Robert  Lang  was  insolvent  at  the  date  of  the  contract. 

The  Lord  Ordinary,  on  considering  these  grounds  of  the  action,  assoilzied  from  the 
reduction.  The  trustee  then  petitioned ;  and  the  Court,  upon  advising  the  petition  with 
answers,  and  certain  other  steps  of  procedure,  and  proceeding  on  the  ground  alone  of  the 
provision  not  being  payable,  nor  bearing  interest  till  after  the  father's  death,  "  Alter  the 
interlocutor  complained  of:  and  find  that  the  respondents  and  their  tutor  cannot 
compete  with  the  onerous  creditors  of  their  father  for  the  provisions  contained  in  the 
deeds  under  reduction ;  and  to  that  effect,  they  reduce,  decern,  and  declare,  in  the  reduc- 
tion and  declarator  accordingly." 

The  tutor  for  the  children  petitioned  and  pleaded, — There  can  be  no  doubt  that  the 
law  is  established  that  a  common  provision  made  by  a  father  on  bis  children,  and  pay- 
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able  only  at  his  death,  when  left  to  depend  on  hia  own  pereonal  obligation  alone,  does 
not  entitle  the  children  to  compete  with  onerous  creditors.  The  main  reason  of  this  is, 
that  these  provisions  form  no  compulsory  claim  against  the  father  himself  during  his 
life;  and  it  would  be  unjust  to  entertain  a  claim  against  creditors  which  is  not  maintain- 
able against  the  father  himself.  This  was  the  principle  of  the  decisions,  Younger 
Children  of  Lachlan  M'Tavish  against  his  Creditors,  15th  November  1787. — BallingaU 
and  others  against  Henderson,  Slst  January  1759. 

But  the  authorities  from  the  earliest  period  draw  a  distinction  between  such  an 
obtigation  and  a  positive  debt  or  obligation  constituted  in  favour  of  the  children  by  an 
absolute  disposition  in  [96]  security  to  a  specific  heritable  estate ;  Creditors  of  Migori- 
banks  against  Marjoribanks,  February  1682,  Harcarse,  FcUc.  Home, — ^Douglas  against 
Douglas,  22d  July  1724,  Diet.  vol.  ii.  p.  282.— ^eZZ'«  Bankrupt  Laip,  edit.  1810,  p.  518. 

Where  the  father  gives  a  simple  personal  obligation  to  pay  a  certain  sum  to  his 
children  at  his  death,  and  does  not  bind  himself  to  give  security,  or  to  pay  interest,  it 
may  be  &ir  to  conclude  that  he  did  not  mean  to  vest  it  in  any  shape  while  he  is  in  life, 
but  only  that  it  should  be  payable  out  of  his  free  funds,  thus  leaving  him  the  free 
administration  of  his  property  till  his  death.  But  the  case  of  a  provision  secured  by 
infeftaient  is  very  different,  as  shewing  that  the  father  was  not  to  have  the  full  enjoy- 
ment and  power  over  his  estate,  and  that  something  essentially  opposite  to  a  mere  spes 
was  to  be  vested  in  the  children;  Naesmith  against  Brand,  20th  January  1731,  Diet, 
vol  ii  p.  281.  A  provision  may  be  made  to  the  children  naactturi,  even  before  the 
father's  death,  and  heritable  security  may  be  validly  taken  for  such  an  obligation. 
There  is  no  principle  of  law,  or  common  sense,  saying  that  this  security  shall  be  void  if 
the  term  of  payment  be  postponed  to  the  father's  death ;  BdVe  Bankrupt  Law,  p.  163. — 
Creditors  of  M*Ken2de  against  his  Children,  2d  February  1792,  Beirs  Cases, — Gordon 
against  Sutherland,  3d  June  1748,  KiLk,  p.  197.  Where  there  was  BJiyjus  exigendi^ 
any  immediate  right  of  action  to  any  effect  vested  in  the  chOdren,  the  Court  did  not 
hesitate  to  hold  that  as  a  proof  that  the  children  were  creditors ;  as,  suppose  that  the 
father  had  bound  himself  to  produce  a  cautioner  for  the  money  against  a  determinate 
day  and  had  failed,  a  right  of  action  would  have  arisen  against  the  cautioner.  But  that 
is  not  nearly  so  strong  a  case  as  an  obligation  to  infeft  capable  of  being  instantly 
executed.  A  security  with  procuratory  and  precept,  when  actually  completed  by 
infeftment,  is  equivalent  to  payment. 

The  trustee  answered. — The  petitioner  admits,  that  a  common  provision  made  by  a 
father  on  his  children,  payable  only  at  his  death,  when  left  to  depend  on  his  own 
personal  obligation  alone,  does  not  entitle  the  children  to  compete  with  onerous  creditors. 
This  doctrine  is  decisive  of  the  question. — Ersk.  lib.  iii.  tit.  8,  sect.  39. — Creditors  of 
M'Eenzie  against  his  Children,  2d  February  1792,  BeWs  Gases. — Creditors  of  M'Tavish 
against  his  Children,  15th  November  1787. — BelVs  Bank.  Law,  edit.  1810,  p.  163. 

This  rule  is  equally  applicable  to  such  provisions  notwithstanding  the  infeftment  on 
the  conveyance  in  security.  The  nature  of  the  right  must  regulate  the  operation  of  the 
security,  which  will  secure  the  right  such  as  it  is,  but  can  never  have  the  effect  of 
altering  its  nature,  and^  removing  it  to  a  different  class  of  obligations  from  that  to  which 
it  originally  belonged.     Ersk.  lib.  iii.  tit.  8,  sect.  39. 

If  there  had  been  a  cautioner,  he  would  have  been  responsible  for  the  father's 
performance  of  his  obligation ;  but  that  would  not  have  entitled  the  children,  in  the 
mean  while,  to  interfere  with  the  father's  management  of  his  property,  nor  to  compete 
with  [97]  onerous  disponees  to  whom  he  chose  to  convey  it.  It  is  said  that  the  security 
was  equivalent  to  payment ;  but  whether  they  could  or  could  not  operate  payment  out 
of  the  subject,  must  depend  entirely  on  the  rights  of  others  thereon ;  Panton  against 
Irvine,  March  1684,  Hare. 

Lord  Oraigie. — There  is  great  reason  to  doubt  of  this  interlocutor.  Holding  the 
last  declaration  in  the  contract  to  be  the  only  effectual  clause  in  the  deed,  the  inter- 
locutor might  be  right.  But  there  are  two  things  in  the  deed ;  there  is  an  obligation 
and  a  security  for  it.  There  is  a  Jtis  crediH  to  obtain  security  for  implement  of  the 
obligation.  It  is  just  the  same  as  if  it  had  been  stipulated  that  the  children  should 
receive  a  security  for  a  certain  sum  at  a  certain  period.  If  the  security  had  not  been 
sofficient,  the  trustees  might  have  had  action  for  obtaining  the  proper  security.  In  my 
opinion,  the  children  are  entitled  to  compete. 

Lord  Olenlee. — I  hold  the  case  just  the  same  as  if  the  clause  in  the  end  of  the 
F.C.  VOIi.  II.  20 
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oontiact  had  been  inserted  in  the  former  part  of  the  deed.  I  cannot  see  how  the 
granting  security  for  fulfilling  an  obligation  should  make  any  difference  in  the  obligHr 
tion.  There  was  an  obligation  for  security ;  but  what  was  it  1  It  was  to  secure  a  claim 
which  could  never  be  made  against  the  father  himself.  The  case  is  just  this.  Here  is 
a  father  who  finds  it  not  convenient  to  come  under  an  obligation  during  his  own  life, 
but  gives  an  obligation  to  make  a  claim  against  his  creditors.  I  doubt  if  that  ib  right 
It  may  be  quite  right  that  children  should  be  secured  in  their  provisions,  but  this  can 
only  be  done  by  divesting  the  father ;  and  if  that  is  done,  the  father  is  securing  the 
children  against  his  creditors  and  against  himself.  But,  otherwise,  it  would  put  it  into 
his  power  to  secure  his  children  against  all  the  world,  but  not  against  himself ;  it  would 
be  to  give  a  right  to  the  children  against  creditors,  which  they  have  not  against 
himself.  The  principle  we  have  followed  is  this,  that  the  claim  of  the  children  against 
creditors  should  also  be  against  the  father.  I  do  not  see  how  the  obligation  in  a 
marriage-contract  should  be  stronger  than  an  adjudication  in  security.  If  he  had  made 
it  payable  in  his  lifetime,  there  might  have  been  an  adjudication  in  security,  but,  if  not, 
there  could  not  be  an  adjudication :  and  how  can  you  allow  a  voluntary  obligation  to 
have  that  effect?  The  security  can  never  go  farther  than  to  secure  the  right,  such  as  it 
was,  if  no  security  had  been  granted.  The  obligation  is  not  more  strongly  manifested, 
than  if  there  had  been  cautioners ;  and,  if  there  had  been  cautioners,  I  do  not  see  that 
it  could  have  been  founded  on  as  showing  that  it  was  such  a  right  as  to  compete  with 
creditors.  There  is  another  thing  to  be  attended  to  in  this  contract.  There  is  no 
settlement  but  of  these  provisions.  Where  there  is  a  settlement  on  an  heir,  there  is  a 
representative  against  whom  the  [98]  creditors  have  their  claims;  and  there  yon 
cannot  say  the  children  are  heirs  of  the  marriage.  But  here  the  children  are  the  hein 
of  the  marriage,  and  they  are  the  only  persons  who  can  serve  as  heirs ;  and,  therefore, 
there  is  a  difficulty  in  holding,  that  they  are  not  actually  representatives  for  the  deht 
But  that  is  a  separate  consideration.  The  only  cases  I  have  heard  in  support  of  the 
petition  are  those  of  lands  to  children  existing.  These  are  different  from  provisions  to 
children  under  a  marriage-contract  like  this.  In  the  case  of  bonds  to  children  existing, 
they  are  regulated  by  the  Act  1621,  either  as  gratuitous,  or  in  implement  of  a  former 
obligation.  But  in  an  antenuptial-contract,  which  this  is  to  be  considered,  there  is  no 
room  for  the  Act  1621.  It  is  an  onerous  contract,  and  the  children  are  not  conjunct  or 
confident  persons.  (I  set  aside-  the  case  of  the  provision  being  fraudulent.)  I  can  draw 
no  inference  from  bonds  of  provision  to  children  already  existing.  I  am  not  inclined  to 
alter  the  interlocutor. 

Lord  Bannaiyne. — I  agree  with  Lord  Craigie.  The  provision,  as  first  conceived,  ia 
payable  at  marriage  or  majority  ;  and  the  declaration  in  the  end  of  the  contract  did  not 
prevent  them  being  creditors.     I  think  they  had  SLJua  crediti. 

Lord  Justice-Clerk, — I  lay  out  of  consideration  that  the  provisions  can  be  set  aside 
on  the  ground  of  fraud  from  the  father  being  insolvent ;  and  the  judgment  rested  on  no 
such  ground.  I  lay  also  out  of  view  that  this  was  a  postnuptial-contract^  because  it 
refers  to  the  minutes  of  agreement  before  the  marriage,  and  to  the  money  being  paid  at 
the  time.  I  consider  this  as  a  provision  under  an  antenuptial-contract;  and  I  must 
hold  the  obligation  in  the  end  of  it  the  same  as  if  it  had  directly  followed  the  former 
provision;  and  the  question  then  is,  if  the  children  can  compete  with  the  onerous 
creditors  of  the  father.  I  have  felt  it  necessary  to  look  into  the  different  decisions 
founded  on ;  and  I  think  that  it  is  fixed  in  the  law,  that  wherever  provisions  of  this 
kind  are  not  made  payable  during  the  life  of  the  father, — no  provision  for  payment  of 
interest  during  his  life, — no  divestiture  of  the  father,  but  that  the  payment  shall  be  at 
his  death,  the  children  cannot  compete  with  the  onerous  creditors  of  the  father.  The 
question  still  remains,  whether,  where  the  payment  is  delayed  till  after  the  death  of  the 
father,  the  circumstance  of  his  coming  under. an  obligation  to  give  security,  and  a 
security  being  given,  creates  any  distinction  between  this  and  the  other  cases.  I  have 
no  difficulty  in  saying  that  it  is  doubtful  It  is  not  without  hesitation  that  I  express 
my  opinion  that,  with  regard  to  the  obligation  to  give  security,  and  the  security  being 
given,  it  is  only  a  security  to  give  effect  to  the  obligation  as  it  stands  in  law.  The 
leaning  of  my  mind,  I  confess,  is  in  favour  of  the  children.  The  case  is  to  be  viewed 
favourably  for  them.  I  have  tried  to  bring  this  case  under  the  test,  as  in  the  case  of 
M'Tavish,  whether  it  was  the  in-  [99]  -tention  of  the  father  to  bind  his  estate.  Bat 
when  you  apply  this  test  to  the  present  case,  the  question  is,  what  did  the  father  intend 
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to  bind  himself  down  to  ?  It  is  an  obligation  to  provide  these  children,  but  not  till  his 
death ;  neither  principal  nor  interest  is  to  be  paid  dnring  his  life.  If  that  is  the  case, 
the  giving  a  security  must  have  reference  to  the  principal  obligation,  because  no  security 
can  confer  a  higher  obligation  than  what  it  was  intended  to  secure.  I,  therefore,  just 
return  to  the  rule  of  law,  that  wherever  provisions  are  not  made  payable  till  after  the 
death  of  the  father,  they  cannot  compete  with  onerous  creditors,  which  must  regulate 
this  case. 

The  Court  being  equally  divided,  the  case  stood  over  for  reconsideration ;  and,  being 
again  advised, — 

Lord  Oringletie  being  called  in,  said, — I  have  felt  a  great  leaning  to  support  the 
claim  of  the  children ;  and  I  have  felt  great  difficulty  in  judging  of  the  case.  We  have 
copied  our  law,  on  this  point,  from  the  Roman  law;  but  we  have  fallen  into  this 
miBtake,  that  we  have  adopted  into  a  contract  of  marriage  their  rules,  and  expressed 
them  in  mysterious  language,  so  that  a  liferent  is  sometimes  given  in  words  while  a  fee 
was  intended,  and  a  fee  given  when  it  was  intended  only  to  be  a  conditional  institution. 
This  has  happened  in  this  case.  The  father  has  obliged  himself  to  pay  a  jointure  to  his 
wife,  and  L.1200  to  the  children ;  and,  by  the  first  clause  of  the  contract,  they  are 
payable  during  his  life,  but,  by  the  after  part,  not  till  his  death.  Infeftment  is  taken 
on  it  No  man  says  that  the  security  is  not  good  to  the  lady.  But  by  being  granted 
to  his  children,  they  are  not  onerous  creditors,  but  merely  heirs  of  provision.  This  does 
not  happen  in  every  case,  as  he  might  bind  himself  to  pay  them  during  his  life,  or  to 
pay  interest  to  them.  But  by  granting  the  provision  not  payable  till  after  his  death, 
they  are  not  creditors.  This  may  appear  whimsical,  but  it  is  the  law  of  this  case.  But 
it  is  said  that  he  has  given  them  infeftment,  and  that  this  makes  it  more  strong  than  it 
would  have  been  otherwise.  I  am  afraid  the  answer  to  this  is :  That  a  dififerent 
arrangement  was  meant  at  first  from  what  was  made  afterwards,  and  although  the 
infeftment  was  intended  to  make  it  an  onerous  debt,  this  is  altered  by  the  testing  clause, 
making  the  provisions  payable  after  his  death.  This  just  takes  away  the  debt  created 
by  the  contract ;  it  reduces  them  to  the  situation  of  being  creditors  only  if  there  are 
funds;  and  the  infeftment  cannot  make  the  obligation  broader  than  it  was  by  the 
contract.  I  am  the  more  inclined  to  that  opinion,  by  seeing  some  cases,  not  quoted  by 
the  respondent,  where  there  was  caution  for  the  provisions  to  the  children.  At  first 
the  Court  found  the  cautioner  not  bound  as  they  were  heirs  of  provision,  and  bound  to 
repay  to  him ;  but,  in  some  subsequent  cases,  the  cautioner  was  found  liable,  but  that  only 
in  a  question  with  the  children ;  and  the  Court  said  that  that  claim  would  not  come  in 
competi-  [100]  -tion  with  the  onerous  creditors  of  the  father.  I  am  of  the  opinion  that 
the  interlocutor  is  right. 

The  Court  adhered. 

[Cf.  Assets  Company  v.  Blair,  23  R.  (H.L.)  45,  47,  48,  61.] 


No.  25.        F.C.  N.S.  VI.  104.     24  Feb.  1820.     2nd  Div.— Lord  Reston. 

Procurator-Fiscal  of  the  County  of  Edinburgh,  Pursuer. — Home  Drwmmond. 

Charles  Philips,  Defender. — Cockbum,  More. 

Process — Title  to  pursue — Jurisdiction, — Damages  and  a  fine  for  the  public  interest 
having  been  awarded  by  the  Sheriff  in  an  action  at  the  instance  of  a  private  party 
with  concourse  of  the  Procurator-Fiscal,  and  a  suspension  having  been  brought  of  the 
judgment,  found  competent  for  the  Procurator-Fiscal  to  insist  on  discussing  the 
suspension,  although  the  private  party  have  withdrawn  his  instance. 

An  action  was  brought  before  the  sheriff  of  Edinburgh  at  the  instance  of  Hugh 
MKjhie,  and  others,  with  concourse  of  the  procurator-fiscal,  against  Charles  Philips, 
concluding  for  damages  to  the  private  party,  and  a  fine  for  the  public  interest.  The 
sheriff  awarded  damages  to  the  private  party,  and  a  fine  to  the  public  prosecutor ;  and 
granted  warrant  for  incarceration  till  the  fine  should  be  paid. 

In  a  suspension,  Lord  Reston,  Ordinary,  *'  in  respect  no^  appearance  i?  made  for  the 
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procurator-fiflcal,  suspends  the  letters  so  far  as  relates  to  the  fine."  The  procnrator-fiaeal, 
against  whom  the  suspension  had  not  heen  executed,  afterwards  made  appearance ;  and 
the  Lord  Ordinary,  ^  in  respect  that  the  procurator-fiscal  in  this  case  did  not  give  his 
instance  but  his  concourse  only,  and  that  the  private  pursuers  have  discharged  the  action," 
adhered  to  his  former  interlocutor. 

The  procurator-fiscal  petitioned  and  pleaded. — No  action  concluding  for  punishment 
can  be  raised  at  the  instance  of  a  private  party,  without  the  concourse  of  the  public 
prosecutor;  Hume^s  (hnu  vol.  iii.  p.  198. — Stat.  1587,  c.  77;  and  the  public  prosecutor 
is  not  entitled  to  withhold  his  concourse  to  a  libel  charging  any  offence  acknowledged  bj 
the  law  of  Scotland. 

The  action  here  was  regularly  brought  at  the  instance  of  a  private  party,  with  con- 
course of  the  procurator-fiscal,  and  was  conducted  through  voluminous  proceedings  to  a 
final  sentence  for  damages  and  expences,  and  a  fine  ad  vindictam  publieam.  Supposing 
this  judgment  had  been  acquiesced  in  by  the  private  party,  there  can  be  no  doubt  that 
the  procurator-fiscal  would  have  had  a  right  to  recover  the  fine,  or  to  enforce  a  punish- 
ment if  that  [106]  had  been  awarded.  If  the  sentence  in  regard  to  the  punishment  be 
not  carried  into  effect  by  the  officers,  or  by  those  to  whom  the  execution  of  sentences  is 
entrusted  (for  the  private  party  has  nothing  to  do  with  carrying  that  sentence  into 
execution),  and  if  the  public  prosecutor  has  no  right  to  insist  that  this  duty  shall  be  done, 
it  is  obvious  that  such  a  fine  as  the  present  could  never  in  any  case  be  recovered.  It 
may  be  very  true  that  the  private  prosecutor  is  dominue  litis  from  the  beginning,  and 
that,  in  any  stage  of  the  process,  even  in  the  course  of  an  advocation,  he  may  put  an  end 
to  the  action  by  withdrawing  his  instance.  It  may  be  very  true  that  the  procurator- 
fiscal  has  taken  his  chance  of  what  may  be  done  for  the  public  interest  by  an  action  to 
which  he  grants  only  his  concourse,  in  any  mode  in  which  the  private  party  may  choose 
to  conduct  it ;  but  when  it  la  concluded  by  a  final  sentence,  the  procurator-fiscal  has  a 
iti8  qucBsitum  in  the  fine,  over  which  the  private  party  has  lost  all  controul ;  and  he  has 
a  clear  right  to  recover  the  fine  by  the  imprisonment  or  other  compulsitor  appointed  by 
the  sentence.  The  suspension  cannot  alter  or  afiect  in  any  way  his  vested  right  in  the 
final  sentence  of  the  Court.  The  suspension  never  having  been  intimated  to  him,  lie 
would  have  been  perfectly  entitled,  till  legally  interpelled,  to  enforce  the  sentence  for 
the  fine.  The  civil  debt  might  be  suspended  by  the  intimation  to  the  creditor ;  but  the 
fine  was  not  due  to  him,  and  nothing  that  he  could  do  could  afiect  it.  If  a  reduction 
had  been  brought,  and  the  public  prosecutor  had  not  been  called,  no  judgment  could 
have  affected  his  right  to  the  fine  imposed  by  the  original  decree ;  and  there  is  in  point 
of  law  no  difference  between  the  two  remedies,  except  as  to  the  effect  of  stopping 
execution. 

Although  the  suspension  was  not  intimated  to  the  public  prosecutor,  he  did  appear 
after  decree  in  absence  had  been  pronounced,  and  a  good  deal  of  procedure  took  place 
after  his  appearance ;  and  he  was  in  Court,  upon  the  merits  of  the  cause,  long  before 
the  instance  was  abandoned,  and  while  the  defender  continued  the  litigation.  There 
seems  to  be  an  implied  contract-,  by  which,  when  the  procurator-fiscal  agrees  to  give  his 
concourse,  the  private  party  is  to  remain  dominus  litis;  but  that,  after  decree  he  is 
bound  to  communicate  whatever  may  be  necessary  on  his  part  for  rendering  that  decree 
effectuaL  Now,  the  action  to  which  the  concourse  was  given,  was  terminated  by  the 
judgment  of  the  sheriff;  and  if,  in  the  course  of  execution,  the  aid  of  the  private  prose- 
cutor's name,  or  hia  assistance  in  any  other  way,  should  become  necessary,  he  would  not 
be  entitled  to  withdraw,  excepting  in  so  far  as  his  own  interest  is  concerned ;  and,  there- 
fore, it  must  be  held  that  he  is  still  in  Court,  notwithstanding  any  settlement  of  his  own 
claims,  to  the  effect  of  maintaining  and  enforcing  any  separate  finding  in  favour  of  the 
procurator-fiscal.  The  procurator-fiscal  never  maintained  that  his  concourse  could  main- 
tain a  subsisting  action  without  any  instance  at  all  (which  is  all  that  is  found  by  the 
case,  Wingate  against  Brown,  17th  February  1809,  [106]  Hume's  Com,  vol.  iii.  p.  262), 
or  that  an  unfinished  process  could  be  brought  to  an  issue  on  the  concourse  after  the 
instance  was  extinguished,  but  only  that,  when  the  action  is  brought  to  a  conclusion, 
the  private  prosecutor  has  no  right  to  prevent  the  execution  of  a  final  sentence  ad 
vindictam  publicam  by  any  collusive  and  corrupt  bargain,  or  other  proceeding,  proper  or 
improper,  which  he  may  contrive  to  make  with  the  defender. 

The  defender  answered, — The    procurator-fiscal  was   entitled   to   have  given  his 


F.aino,  VATI.      PROCURATOR-FISCAL   OF  EDINBURGH  V.    PHILIPS.  309 

instanee  as  well  as  bis  eaneurrenee  for  the  public  interest.  If  he  had  done  so,  he  would 
have  been  bound  to  watch  over  the  proceedings,  and  would  have  been  equally  responsible 
for  the  whole  consequences  as  if  there  had  been  no  proceedings  at  the  instance  of  any 
private  party.  But  if  he  grants  his  concourse  only,  it  is  merely  a  testimony  that  due 
notice  has  been  given  to  him  of  the  proceedings,  and  that  he  waives  the  right  of  pursuing 
the  matter  at  his  own  instance.  He  does  not  subject  himself  to  any  of  the  consequences 
which  may  take  place  in  the  suit.  Nothing  can  be  conceived  more  unfair  than  that  a 
procurator-fiscal,  who  has  thought  fit  to  withhold  his  instance  from  a  criminal  proceeding, 
and  thus  to  avoid  the  risk  which  he  would  have  incurred  by  granting  it,  should  insist 
at  an  after  period  to  be  allowed  to  carry  on  the  action,  when  he  thmks  he  can  do  so 
without  much  risk. 

The  private  party  having,  in  the  present  instance,  discharged  every  claim  competent 
at  their  instance,  the  case  mast  be  considered  in  the  same  light,  and  determined  on  the 
same  principle,  as  if  the  claim  made  by  them  had  been  dismissed.  The  action  and  claim 
at  the  instance  of  the  original  complainer  is  withdrawn.  They  make  no  demand  what- 
ever against  the  defender ;  and  there  is,  therefore,  nothing  to  which  the  public  prosecutor 
can  give  his  concurrence.  If  he  had  wiahed  to  reserve  to  himself  the  power  of  carrying 
on  t^iB  action  in  the  event  of  the  private  party  declining  to  carry  it  on,  he  should  have 
given  his  instance  to  it  at  first,  but  he  cannot  be  allowed  to  convert  his  concurrence  into 
his  instance ;  Sume^a  Oom.  vol.  iv.  p.  337.  The  concurrence  is  a  mere  matter  of  form, 
to  show  that  the  public  prosecutor  has  got  notice  of  all  such  cases  as  concern  the  public 
interest;  Hume^s  Com.  vol.  iii.  p.  201-262. — Burnet  on  Criminal  Law,  App.  p.  46. — 
Wingate  against  Brown,  17th  February  1809. — Stair,  vol.  i.  tit.  9,  sect.  30. — Hume's 
Supp,  Noiesy  p.  209. 

The  judgment  of  the  sheriff  was  a  mere  interlocutory  judgment,  subject  to  the 
review  of  the  sheriff  himself,  as  well  as  of  the  Supreme  Courts.  It  never  got  the  length 
of  being  an  extracted  decree ;  and  therefore  the  jua  quoBsitum  or  vested  right,  of  which 
the  pablic  prosecutor  speaks,  is  altogether  visionary. 

The  majority  of  the  Court  were  for  altering  the  interlocutor,  on  the  ground  that  the 
pablic  prosecutor  alone  could  discharge  the  award  for  the  fine ;  and  that,  although  the 
private  party  had  discharged  the  process,  it  had  just  the  same  effect  as  if  the  defender 
[107]  had  paid  the  damages  under  the  judgment^  which  could  not  interfere  with  the 
right  of  the  public  prosecutor  to  enforce  the  award  of  the  fine.  The  other  judges  were 
for  adhering,  on  the  ground  that  the  private  party  had  the  sole  contronl  of  tiie  process ; 
and  that  the  public  prosecutor,  by  having  given  only  his  concurrence,  had  no  right  to 
iofiiBt,  after  the  private  party  had  withdrawn. 

The  Court  altered  the  interlocutor ;  and  remitted  to  the  Lord  Ordinary  to  hear  the 
pablic  prosecutor  on  his  claim. 

The  defender  then  enrolled  the  cause  before  the  Lord  Ordinary,  and  gave  notice  to 
all  concerned  that  he  meant  to  insist  either  upon  a  full  discussion  of  the  merits  of  the 
case,  or  an  interlocutor  suspending  the  letters  simplicUer  in  so  far  as  related  to  the 
original  pursuers.  The  Lord  Ordinary,  in  absence,  suspended  the  letters  eimpliciter 
quoad  the  private  chargers. 

The  defender  then  reclaimed  against  the  judgment  of  the  Court ;  and,  in  addition  to 
Us  fonner  arguments,  contended  that^  from  the  last  judgment  of  the  Lord  Ordinary  it 
most  he  assumed,  that  the  action,  in  so  far  as  the  private  party  was  concerned,  was 
groundless ;  and  that^  though  that  judgment  was  in  absence  of  the  private  party,  the 
public  prosecutor  had  no  right  to  revive  a  discussion  in  which  the  private  party  had 
been  defeated. 

On  advising  the  petition  with  answers,  the  Court  adhered.^ 


^  A  short  argument  was  also  maintained  in  this  case  as  to  the  competency  of  the 
suspension,  on  the  ground  of  the  original  action  being  of  a  criminal  nature,  and  therefore 
only  competent  to  be  reviewed  by  the  Court  of  Justiciary.  But  this  argument  was  not 
much  pressed ;  and  the  Court  gave  no  opinion  on  it^  unless  in  so  far  as  they  may  be  held 
to  have  done  so  by  proceeding  to  decide  upon  the  procurator-fiscal's  right  to  insist  in  the 
Buspenaion,  as  above  reported. 
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No.  27.  F.C.  N.S.  VI.  109.     25  Feb.  1820.     2nd  Div. 

MuRDO  Mackenzie  and  Others,  Petitioners. — J.  P.  Chant. 

Howard's  Trustees,  Eespondents. — Forsyth. 

Bankrupt — Sequestration. — The  interim  care  of  a  sequestrated  bankrupt  estate,  during  a 
competition  for  the  office  of  trustee,  upon  the  resignation  of  a  former  trustee,  was 
devolved  upon  the  sherifif-clerk  of  the  county.  t 

The  trustee  upon  the  estate  of  a  trading  company,  sequestrated  under  tbe  Banknipl 
Act,  having  resigned,  two  different  persons  were,  by  different  bodies  of  the  creditors, 
proposed  to  succeed  him.  Upon  separate  petitions  for  confirmation  being  presented  by 
those  two  persons,  each  claiming  the  office  as  duly  elected,  the  Court  remitted  the 
petitions  to  the  sheriff  of  Mid-Lothian  to  inquire  into  the  merits  of  the  competition,  and 
to  report 

^e  petitioners,  creditors  of  the  Company,  now  applied  to  the  Court  to  have  the 
interim  care  of  the  sequestrated  estate  devolved  upon  the  sheriff-clerk  of  Lanarkshire, 
the  county  within  which  the  Company  carried  on  business,  until  a  trustee  should  be 
confirmed  by  the  Court.  This  was  opposed  at  the  bar  by  others  of  the  creditors,  as  not 
sanctioned  by  the  statute.  But  the  Court  granted  the  prayer  of  petition  ;  conceiving  it 
to  be  a  necessary  interposition  in  order  to  prevent  the  bankrupt  estate  from  being 
exposed  to  loss  or  injury  pending  the  competition. 


No.  28.       F.C.  KS.  VI.  110.     2  March  1820.     1st  Div.— Lord  Alloway. 

William  M'Millan,  Charger. — Alison, 

Hugh  Gray,  Solicitor  at  Law,  Suspender. — Blackwell,  Fletcher. 

Damage  and  Interest — Reparation. — An  agent  found  liable  for  the  sum  contained  in 
a  decree  which  was  lost  by  his  negligence. 

The  charger  being  a  creditor  of  Allan,  a  butcher  in  Edinburgh,  employed  Mi. 
Nathaniel  Grant  to  recover  his  debt,  amounting  to  L.43,  19s.  6d.  by  process  at  law. 
Mr.  Grant  accepted  of  the  employment ;  and  undertook  to  use  all  the  necessary  measuiefi 
for  recovering  the  pursuer's  debt.  He  did  not,  however,  raise  a  process  in  the  Court  of 
Session,  but,  of  his  own  accord,  he  employed  Gray  and  M'Grigor,  solicitors,  to  conduct 
the  process  before  the  Sheriff  Court.  These  gentlemen  executed  a  summons ;  defences 
were  given  in  on  the  part  of  Allan,  the  debtor ;  and  answers  having  been  lodged  for  the 
charger,  decree  in  his  favour  was  pronounced  in  terms  of  tbe  libel.  After  this,  the  pro- 
cess containing  the  decree  and  the  whole  proceedings  was  lost.  The  charger  then 
brought  an  action  before  the  Sheriff  of  Edinburgh  against  Messrs.  Gray  and  M'Grigor, 
and  also  Mr.  Grants  concluding  for  the  sum  which  had  been  lost  by  the  negligence  of 
the  former  gentlemen.  The  sheriff  (July  21,  1815)  "finds  the  defenders  Gray  and 
M'Grigor  must  either  produce  the  process  or  pay  the  debt  for  which  decree  was 
obtained."  The  sheriff  superseded  the  cause  with  regard  to  Mr.  Grant  till  Messrs.  Gray 
and  M'Grigor  were  discussed.  The  charger  proceeded  upon  the  sheriff^s  decree ;  and  a 
suspension  having  been  passed  upon  caution  for  Gray,  the  question  came  to  be  discasaed 
before  Lord  Alloway,  Ordinary.  After  various  procedure,  the  Lord  Ordinary  fonnd  the 
letters  orderly  proceeded;  and,  to  a  subsequent  interlocutor  refusing  a  representation 
against  that  judgment,  his  Lordship  added  the  following  note :  "  In  this  case,  the  Loid 
Ordinary's  opinion  proceeds  upon  the  same  grounds  stated  by  Lord  President  Blair,  in 
the  case  of  Chatto  and  Company,  17th  January  1811.  From  the  pleadings  of  both  the 
defenders  in  the  inferior  courts  it  is  clear  that  the  sheriff's  judgment  was  a  decree  tfl 
foro^  defences  and  answers,  which  are  the  usual  pleadings  before  judgment  in  that  court, 
having  been  lodged.  It  was  an  effectual  decree,  therefore,  against  Allan.  A  great 
[111]  variety  of  arrestments  upon  the  dependence  had  been  used.  If  the  process  had 
not  been  lost,  quomodo  constat  that,  where  the  sum  claimed  was  only  L.40,  the  pursuer, 
by  extracting  the  decree,  and  by  a  furthcoming  upon  his  arrestments,  might  not  hare 
recovered  that  money  either  from  Allan  or  the  arrestees,  or  how  is  it  possible  to  prove 
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what  amount  of  it  he  might  have  recovered  f  In  these  circumstances,  he  has  been  pre- 
yented  by  the  loss  of  the  process  and  decree  from  following  out  either  his  decree  or  his 
arrestments;  and,  although  Allan  became  bankrupt,  still  some  friend  might  have  paid 
BO  small  a  debt.  In  the  particular  circumstances  of  this  case,  therefore,  the  damage 
must  amount  to  the  full  debt,  as  there  appears  to  be  no  other  just  mode  of  ascertaining 
them." 

The  suspender  petitioned^  and  pleaded, — That  the  charger  had  in  truth  suffered  no 
damage  in  consequence  of  the  loss  of  the  process  in  question,  because  the  defender  in 
the  original  action  wherein  the  process  was  lost  did  not  owe  the  charger  one  farthing,  so 
that  he  could  not  have  recovered  any  thing  from  him,  because  it  was  not  true  that 
debiium  sub  erat.  That  even  if  Allan  had  really  owed  the  debt,  the  charger  could  have 
recovered  nothing  from  him,  because  he  was  utterly  insolvent  at  the  period  when  the 
decree  against  him  was  pronounced.  That  the  decree  obtained  against  Allan  was  sub- 
stantially a  decree  in  absence.  That  the  arrestments  which  were  used  by  the 
charger  were  entirely  unavailing,  as  being  laid  in  the  hands  of  persons  who  did  not  owe 
any  thing  to  the  common  debtor.  The  suspender  farther  averred  and  offered  to  prove, 
that  Allan  was  now  in  solvent  circumstances ;  and  he  offered  to  be  at  the  expense  of 
raising  and  executing  a  summons,  so  as  to  put  the  charger  in  condition  to  recover  the 
debt  said  to  be  due  to  him,  if  there  was  any  foundation  whatever  for  his  claim  against 
Allan.  If  these  facts  were  made  out,  and  the  suspender  offered  to.  prove  them,  he 
maintained  that  he  could  not  be  liable  in  damages  to  the  charger.  The  general  rule  in 
regard  to  the  obligation  of  mandataries,  or  those  who  undertake  to  carry  on  the  business 
of  others,  is  to  repair  the  damage  which  has  arisen  from  any  neglect  on  their  part ;  but 
when  it  is  alleged  that  damage  has  been  suffered,  it  must  surely  be  competent  for  them 
to  shew  that  no  damage  has  arisen.  Unless  this  were  allowed,  there  would  be  a  devia- 
tion from  the  principles  laid  down  in  all  the  authorities.  Erak,  b.  iL  tit.  3,  s.  37. — 
Stair y  b.  i.  tit.  9,  s.  3. — Pothier  on  Obligations,  1,  90. — Gillon  against  Drummond,  30th 
July  1724.  DieL  iii.  p.  181. — Goldie  against  McDonald,  4th  January  1767,  Diet  iii. 
p.  182. — Mason  against  Thorn,  4th  February  1757,  Ibid. — Scott  against  Grieve,  3d 
January  1691,  p.  13,938. — Paley  on  Principal  and  Agent,  p.  7  and  17  and  61. — 
Webster  against  De  Taxlet^  7  I'erm.  Rep.  157. — Delaney  against  Stodart,  1  Term, 
Bep,  24. 

Answered  for  the  charger. — The  decree  of  which  the  charger  [112]  was  deprived  by 
Uie  negligence  of  the  suspender,  was  pronounced  by  the  Sheriff  of  Edinburgh,  on  advising 
a  concluded  debate  on  the  merits ;  and  it  was  therefore  a  decree  in  foro.  As  such,  it 
afforded  evidence,  until  reduced,  that  the  person  against  whom  it  was  pronounced  was 
truly  the  charger's  debtor.  It  is  in  vain  to  say  that  the  charger  suffered  no  damage  by 
the  loss  of  this  decree.  If  he  had  retained  it,  he  would  have  been  enabled  to  operate 
payment  from  Allan.  It  is  admitted  that  a  mandatory  is  bound  to  make  up  to  his 
employer  any  damage  occasioned  by  his  negligence.  In  the  present  case,  arrestments 
were  used  to  such  an  extent  as  to  secure  the  payment ;  and  it  is  quite  impossible  for  the 
suspender  to  prove  that,  either  by  the  forthcoming,  which  would  have  followed  upon 
the  decree  had  it  not  been  lost,  or  by  some  other  means,  to  which  the  possession  of  that 
decree  would  have  enabled  the  charger  to  have  recourse,  he  could  not  have  recovered 
the  amount  of  his  debt.  The  necessity  of  resorting  to  the  legal  rule,  which  is  mentioned 
by  Lord  President  Blair  in  the  case  of  Chatto,  occurs  in  this  instance.  With  regard  to 
the  authorities  quoted  for  the  suspender,  they  are  either  inapplicable,  or  decidedly 
favourable  to  the  charger's  claim ;  Ersk,  b.  iii.  tit.  1,  sect.  13  and  37. — Chatto  and  Co. 
against  Marshall,  17th  January  1811. — Lillie  against  McDonald,  3d  December  1816. 

Per  Curiam, — The  decree  which  was  lost  by  the  admitted  negligence  of  the  sus- 
pender was  pronounced  in  foro.  It  must  be  presumed,  therefore,  that  the  debt  con- 
tained in  it  was  due.  It  is  impossible  to  say  that,  had  the  charger  been  in  possession 
of  it,  he  would  not  have  been  able  to  operate  payment.  The  obligation  of  magistrates  to 
satisfy  the  claim  of  a  creditor  whose  debtor  escapes  from  their  jail,  is  of  the  same  nature. 
It  is  always  said  in  such  cases,  that  the  creditor  suffers  no  injury ;  but  the  law  presumes 
that  he  does,  and  accordingly  gives  him  redress. 

The  Court  unanimously  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 
[Of.  Mackenzie  v.  TJumeon,  9  D.  51 ;  Amot  v.  Dowie,  2  M.  123.] 
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No.  29.  F.C.  N.S.  VL  118.     2  March  1820.     2nd  Div. 

Jeffrey,  Trustee  for  M* Arthur  and  Co.,  Petitioner. — Forsyth,  Hope. 

Hamilton  and  Others,  Respondents. — Oreenshields, 

Process. — An  interlocutor  of  the  Inner-House  becomes  final,  unless  a  petition  be  marked 
by  one  of  the  principal  clerks  of  Session  within  the  reclaiming  days,  although  maiked 
by  the  collector  of  the  fee  fund,  and  one  of  the  Judge's  clerks. 

A  petition  for  Jeffrey  having  been  refused  (7  th  July  1819),  the  reclaiming  days 
were  current  till  the  first  box-day  in  the  ensuing  vacation  (9th  September).  It  was 
stated  that  a  petition  was  put  into  the  boxes,  and  it  was  marked  by  the  collector  of  the 
fee  fund,  and  by  one  of  the  Lord's  clerks  on  that  day.  There  was  no  marking  by  one 
of  the  principal  clerks  of  Session  till  16th  September. 

The  Court  refused  the  petition  as  incompetent. 

Jeffrey  petitioned^  and  referred  to  Acts  of  Sederunt,  9fch  July  1709, — 1st  February 
1715, — 27th  January  1747, — 19th  August  1774, — as  regulating  the  former  practice  as  to 
giving  in  petitions. 

As  to  the  modern  practice,  reference  was  made  to  Act  of  Sederunt,  11th  March 
1808 ;  and  it  was  stated  that,  though  this  Act  had  never  been  repealed,  it  had  been  so 
far  modified  in  practice,  that  the  attendance  of  the  Clerks  of  Session  thereby  ordered, 
instead  of  being  given  in  the  Inner-House,  is  given  in  their  own  closets  in  the  Eegister 
House ;  Ivory's  Form  of  Process^  voL  ii.  p.  106.  That,  in  order  to  prevent  the  incon- 
venience and  irregularity  arising  from  this  practice,  the  Act  of  Sederunt,  11th  July 
1812,  fixed  the  marking  of  the  collector  of  the  fee  fund  as  the  date  of  ingiving  of  the 
paper;  and  the  Acts  of  Sederunt,  11th  March  1814  and  23d  November  1815,  appointed 
a  marking  to  be  made  by  one  of  the  Lord's  clerks.  That  these  Acts  of  Sederunt  plainly 
establish  a  system,  from  which  it  results,  that  the  attestation  of  the  collector  of  the  fee 
fund,  and  of  one  of  the  Judge's  clerks,  is  now  the  legal  evidence  that  a  petition  has  been 
presented  to  the  Court,  as  the  clerks  of  Session  are  only  noticed  for  the  purpose  of 
declaring,  that  ''they  are  prohibited  from  receiving  any  papers  that  have  not  been 
previously  marked  by  these  collectors." 

p.14]  Hamilton  answered. — The  presenting  of  a  petition  or  representation  to  a  clerk  of 
court,  before  the  reclaiming  days  have  expired,  has  always  been  regarded  as  indispensably 
necessary ;  and  this  has  been  recognized  by  different  regulations  made  by  the  Court 
The  Act  of  Sederunt,  11th  March  1808,  founded  on  the  principles  of  the  old  practice, 
is  at  present  the  regvla  regvXatis  as  to  petitions  by  which  the  lodgment  with,  and 
marking  by  the  clerk,  is  the  only  course  which  is  admissible ;  Leckie  against  Paul,  16th 
January  1813  (not  reported). — Kose  Nicholson,  petitioner,  21st  November  1815. 

The  Act  of  Sederunt,  11th  July  1812,  has  no  reference  to  petitions  or  representa- 
tions, but  only  to  papers  ordered  by  the  Court;  and  the  Acts  of  Sederunt,  11th  March 
1814  and  25th  November  1815,  have  no  application  to  the, present  case,  as  they  leave 
the  receiving  and  marking  by  the  clerks  unaltered,  and  only  provide  that,  previously  to 
marking  by  them,  they  shall  have  been  boxed  within  a  limited  time. 

The  modification  on  the  Act  of  Sederunt,  7th  February  1810,  as  to  the  attendance 
of  the  clerks,  has  been  sanctioned  by  the  Court. 

The  Court  adhered. 


No.  30.       F.C.  N.S.  VI.  114.     2  March  1820.     2nd  Div.— Lord  PitmiUy. 

Mrs.  Cornelia  Moir,  Pursuer. — Cranstoun,  T.  H.  Miller,  et  Iwry, 

Mrs.  Jane  Mudie  and  Others,  Defenders. — Olerk,  Jeffrey,  Oreenskields, 

et  D.  Anderson,  Blair. 

Death-bed — Siteeession. — ^A  man  having  executed  a  deed  in  liege  poustie  in  favooi  of 
certain  persons,  to  the  prejudice  of  his  heir«t-law,  and  having  executed  a  deed  on 
death-bed,  containing  the  same  provisions  in  favour  of  those  persona,  with  certain 
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additional  pToyisions  in  their  favour,  and  some  minor  variations  from  the  former  deed, 
and  concluding  with  a  general  clause  of  revocation ;  found  that  the  heir's  right  of 
challenge,  ex  eapiie  lectin  was  admitted. 

Mr.  John  Aitken,  minister  of  St.  Vigeans,  executed,  in  1805,  a  settlement  of  his 
afiairs,  and  particularly  of  the  [115]  estate  of  North  Tarry,  in  favour  of  his  three 
nieces  and  heirs-portioners,  Mrs.  Moir,  Mrs.  Mudie,  and  Mrs.  Ford,  equally. 

In  1813,  he  recalled  that  deed,  and  executed  another  deed,  by  which  he  settled  an 
annuity  of  L.120  upon  Mrs.  Moir,  and  a  legacy  of  L.1000  upon  her  children,  and  left 
various  legacies  to  other  persons ;  and  conveyed  all  the  rest  of  his  property  in  favour  of 
Mrs.  Mudie  and  Mrs.  Ford  equally,  except  a  piece  of  ground  in  his  natural  possession, 
which  he  had  by  a  separate  deed  disponed  to  the  succ^ing  incumbents  in  the  parish. 
This  deed  contained  a  power  of  revocation. 

Mrs.  Ford's  husband  having  become  bankrupt,  Mr.  Aitken's  agent  suggested  that  a 
new  deed  should  be  executed  in  order  to  exclude  his  creditors.  A  deed  was  accordingly 
executed  in  1816,  by  which  Mr.  Aitken  settled  the  same  annuity  as  formerly  upon  Mrs. 
Moir,  and  the  same  legacy  upon  her  children,  and  left  the  same  other  legacies,  and  con- 
veyed one-half  of  the  rest  of  his  property  to  Mrs.  Mudie,  but  the  other  half  to  certain 
trostees  for  behoof  of  Mrs.  Ford,  exclusive  of  her  husband's  ju8  maa^i.  It  did  not  con- 
tain ihe  exception  of  the  piece  of  ground  settled  by  a  separate  deed  upon  his  successor 
in  office,  as  he  intended  to  revoke  that  deed.  It  restricted  the  liability  of  Mrs.  Mudie 
and  Mrs.  Ford  for  the  legacies,  each  to  one-half,  instead  of  their  being  conjunctly 
liable  as  in  the  former  deed,  and  contained  some  other  minor  variations  from  the 
former  deed.  It  contained  this  clause,  "And  farther,  I  hereby  revoke  and 
alter  all  former  dispositions,  assignations,  or  settlements,  or  latter  wills  or  testaments 
executed  by  me."  It  contained  no  other  allufsion  to  the  former  deed.  Mr.  Aitken  died 
a  few  days  after  executing  this  deed,  of  a  disease  with  which  he  was  afflicted  when  he 
executed  it,  and  in  extreme  old  age. 

In  these  circumstances,  Mrs.  Moir  brought  a  reduction  of  the  last  deed  ex  captte 
ledi  against  Mrs.  Mudie,  and  the  trustees  for  Mrs.  Ford. 

The  Lord  Ordinary  sustained  the  reasons  of  reduction. 

Upon  advising  a  reclaiming  petition  for  the  defenders,  with  answers,  the  Court 
appointed  a  hearing  in  presence. 

Pleaded  for  the  pursuer, — Wherever  the  revocation  is  general,  and  independent  of 
the  new  conveyance,  the  former  is  effectual  against  the  deed  revoked,  without  any 
qualification,  although  executed  on  death-bed,  as  it  is  not  to  the  prejudice  of  the  heir ; 
while  the  latter,  whether  in  favour  of  the*  same  or  a  different  disponee,  is  ineffectual,  as 
the  interest  of  the  heir  is  admitted  by  the  former.  Where  the  party  cancels  the  former 
deed,  or  recallB  it  by  a  separate  deed,  there  can  be  no  doubt  that  it  is  taken  out  of  the 
way,  so  as  to  admit  the  interest  of  the  heir :  and  the  same  must  be  the  case  where  the 
revocation,  being  general  and  unqualified,  is  contained  in  the  same  deed  with  a  new 
conveyance.  Where,  on  the  other  hand,  the  revocation  in  the  death-bed  deed  is 
qualified  [116]  with  the  condition  that  the  liege  poustie  deed  shall  stand,  if  the  death- 
bed deed  be  ineffectual,  or  where  the  death-bed  deed  is  silent  as  to  the  liege  poustie 
deed,  or  where  the  liege  poustie  deed  is  delivered  with  the  power  of  burdening  it,  the 
inteiest  of  the  heir  is  excluded  by  the  liege  poustie  deed.  But  where  the  revocation  is 
general  and  unqualified,  it  is  not  allowable  to  form  conjectures  as  to  what  might  be  the 
intention  of  the  party,  in  the  event  of  his  last  deed  of  conveyance  being  disappointed 
by  death.  There  were  modes  in  which  he  might  have  made  the  liege  poustie  deed 
subsist  in  that  event.  But  if  we  have  not  used  any  of  those  modes,  it  must  be  held 
that  he  had  not  such  an  intention ;  or,  at  least,  that  if  he  had  such  intention,  he  has 
not  carried  it  into  effect. 

It  has  long  been  a  fixed  point,  that  the  doctrine  of  approbate  and  reprobate  does 
not  exclude  the  heir's  challenge  in  such  a  case.  And  it  was  fully  recognised  both  here 
and  in  the  House  of  Lords,  in  the  case  of  Goutts  against  Crawford,  3d  February  1801, 
leversed  in  the  House  of  Lords,  Uth  March  1806. 

It  is  said,  that,  in  the  present  case,  the  death-bed  deed  is  a  mere  renewal  and  con- 
fixmation  of  the  liege  poustie  deed.  But  the  death*bed  deed  gave  a  different  interest  in 
many  respects  even  to  Mrs.  Mudie ;  and  there  may  have  been  many  reasons  for  the 
gianter  revokixig  the  liege  poustie  deed.     But,  independently  of  these,  he  did  revoke 
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that  deed,  without  doing  it  in  such  a  manner  as  to  make  it  subsist,  if  the  death-bed 
deed  should  be  inefifectuaL 

The  argument  of  the  parsueis  is  supported  by  the  following  authorities. — Cunning- 
ham against  Whiteford,  10th  June  1748,  Fdlconar. — Finlay  against  Birkmire,  29th 
July  1779. — Coutts  against  Crawford,  supra. — Batley  against  Small,  2d  February  1815. 
— Duke  of  Roxburghe  against  Wauchope,  13th  December  1816. 

None  of  the  cases  quoted  on  the  other  side  are  in  point.  There  is  no  instance  of 
the  heir  not  being  let  in,  in  the  case  of  an  absolute  revocation. 

Answered  for  the  defenders, — The  doctrines  of  the  pursuer,  though  true  in  the 
ordinary  case,  do  not  apply  where  the  death-bed  deed  is  a  renewal  of  the  liege  poustie 
deed.  It  cannot  be  maintained  that  the  heir  would  be  brought  in,  where  the  death-bed 
deed  was  a  literal  transcript  of  the  liege  poitstie  deed,  in  favour  of  the  same  stranger, 
which,  from  some  whim  or  accident,  might  happen.  Such  a  doctrine  must  also  be 
excluded,  where  the  death-bed  deed  is  substantially  the  same  as  the  other,  and  intended 
to  corroborate  it.  If  such  a  deed  were  to  narrate  that  the  intention  of  it  was  to  make 
the  other  more  effectual,  but  contained  a  general  clause  of  revocation,  the  operation  of 
that  clause  would  be  limited,  so  as  not  to  destroy  the  deed  which  it  was  intended  to 
render  more  effectual  The  intention  to  limit  such  a  general  clause  may  be  discovered 
by  implication. 

In  the  present  case,  it  is  clear,  that  the  only  intention  of  the  [117]  death-bed  deed 
was  to  render  the  bequest  in  favour  of  Mrs.  Ford  effectual,  which  might  otherwise  have 
been  disappointed  by  the  bankruptcy  of  her  husband.  The  testator's  intention  in 
favour  of  Mrs.  Mudie  and  Mrs.  Foni,  to  the  prejudice  of  the  pursuer,  was  unchanged, 
and  the  new  deed  was  merely  a  new  declaration  of  that  fact.  The  interest  conveyed  to 
Mrs.  Mudie  in  the  two  deeds  was  identical. 

All  the  authorities  proceed  upon  the  principle  of  giving  effect  to  the  intention  of  the 
testator. — Kerr  against  Kerr,  9th  December  1676,  and  25th  January  1677  ;  Stair.— 
Livingstone  against  Menzies,  Slst  December  1707,  DcUryniple;  23d  January  1708,  Forhei. 
— Campbell  against  Campbell,  17th  January  1749,  Falconar, — Crawfurd  against  Craw- 
furd,  16th  June  1749,  Falconar. — Rowan  against  Alexander,  22d  November  1775.— 
Teller,  8th  July  1806,  not  reported. — Coutts  against  Crawford,  supra:  which  was  a 
special  case,  and  was  so  decided ;  but  the  principle  of  it  was,  that  the  liege  poustie  deed 
was  revoked,  that  the  death-bed  deed  was  in  favour  of  a  different  person,  and  that  all 
intention  as  to  the  person  favoured  in  the  liege  poustie  deed  was  gone. — Whitelaw 
against  Lang,  1 6th  November  1809,  not  reported. — Mure  against  Mure  and  Lockhart, 
1st  June  1813. 

The  case  of  Cunningham,  cited  by  the  pursuer,  was  carried  in  this  Court  by  the 
narrowest  majority  ;  and  it  was  affirmed  on  appeal  only  in  consequence  of  a  compromise. 
In  the  case  of  Finlay,  the  liege  poustie  deed  was  in  favour  of  a  different  person,  and  had 
been  expressly  cancelled.  In  the  case  of  Batley,  there  was  a  clear  intention  to  revoke, 
and  the  persons  favoured  in  the  two  deeds  were  different. 

Opinions  of  the  Judges. — Lords  Glenlee  and  Bannatyne  thought  that  a  general 
revocation  in  a  death-bed  deed  had  some  flexibility,  so  as  to  allow  it  to  be  adapted  to 
what  was  evidently  the  intention  of  the  grenter.  They  thought  that  the  case  of  Coutts 
wa8  properly  decided  by  the  House  of  Lords,  as  it  was  apparent  that  the  granter  of  the 
death- bed  deed  intended  that  the  person  favoured  by  the  liege  poustie  deed  should  in  do 
event  succeed.  They  thought  that,  although  the  fact  of  the  two  deeds  being  in  favour 
of  the  same  person  was  not  conclusive,'  it  was  a  circumstance  of  great  weight  in  the 
quoBstio  voluntatis  ;  and  that,  while  a  liege  poustie  deed  in  favour  of  a  different  person 
must  be  taken  out  of  the  way  in  order  to  make  room  for  the  person  favoured  in  the 
death-bed  deed;  on  the  other  hand,  where  the  death-bed  deed  was  in  favour  of  the 
same  person  as  the  liege  poustie  deed,  and  merely  conferred  additional  benefits  upoa 
him,  the  latter  must  be  considered  as  still  subsisting  in  favour  of  such  person,  and  only 
altered  to  a  particular  effect,  unless  it  was  expressly  revoked  in  toto. 

The  Lord  Justice-Clerk  and  Lord  Craigie  thought,  that  the  heir's  right  of  chaUenge 
being  universal,  and  not  being  barred  unless  annihilated  by  a  valid  deed  in  liege  poustie 
subsisting  at  the  [118]  death  of  the  ancestor,  and  the  clause  of  revocation  in  this 
case  being  universal,  unqualified,  and  unambiguous,  his  challenge  was  admitted.  And 
they  thought  that  it  made  no  difference,  in  such  a  case,  that  the  diaponees  were  the 
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aama    They  thought  that  the  case  of  Coutts  was  properly  decided  by  the  House  of 
Peers. 

The  Court  being  equally  divided,  Lord  Oringletie,  Ordinary  in  the  Outer-House, 
was  called  upon  to  give  his  opinion.  His  Lordship  thought  that  there  was  little  doubt 
of  the  grantor's  intention,  but  that  the  Court  could  only  look  to  the  execution  of 
intention ;  that  the  revocation  of  the  liege  poustie  deed  was  general  and  unqualified ; 
and  that,  when  the  language  employed  by  a  party  was  clear,  the  Court  could  not  alter 
the  deed  which  he  had  executed,  merely  on  a  conjecture  of  his  intention. 

The  Court  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 


No.  31.         F.C.  N.S.  VL  118.     3  March  1820.     2nd  Div.— Lord  Glenlee. 

John  Turner,  Pursuer. — Jeffrey,  Cockbum, 

George  Turner  and  James  Watson,  Defenders. — Cranstoun,  MoTicrieff,  E. 

LuTusden,  Jameson, 

Bona  Fides  et  Mala  Fides. — Circumstances  in  which  it  was  held  that  the  bona  fides  of  a 
tenant  was  not  interrupted  till  judgment  in  the  House  of  Lords,  in  a  reduction  of  a 
lease. 

The  decision,  Keith  Turner  of  Turnerhall  and  Andrew  Turner,  against  Eobert 
Turner  and  James  Watson  (17th  November  1807,  Fac,  ColL  where  the  facts  of  the  case 
are  detailed),  having  been  appealed,  and  the  original  parties  having  died,  and  being 
succeeded  by  the  present  parties,  who  were  sisted  in  the  appeal,  the  House  of  Lords 
pronounced  this  judgment  (12th  July  1813)  :  ''Find  that  the  tack  under  reduction  was 
a  tack  in  diminution  of  the  true  worth  and  rental  that  might  be  paid  for  the  same,  and 
was  in  contravention  of  the  express  prohibition  contained  in  the  deed  of  entail ;  and, 
therefore,  [119]  find  that  it  is  not  necessary  to  determine  whether  the  said  tack  was 
liable  to  reduction  on  any  other  grounds  :  And  it  is  ordered  and  adjudged,  that  the 
interlocutor  of  the  14th,  signed  the  15th  May  1806,  repelling  the  defences,  and  reducing 
the  said  tack,  and  decerning  and  declaring  accordingly,  and  remitting  to  the  Lord 
Oidinary  to  hear  the  parties'  procurators,  and  to  do  therein  as  he  shall  see  cause ;  and 
finding  the  said  Robert  Turner  liable  in  expences ;  and  appointing  the  pursuer's  account 
thereof  to  be  given  in  to  the  Court, — be,  and  the  same  is  hereby  affirmed :  And  it  is 
farther  ordered  and  adjudged,  that,  in  like  manner,  and  in  so  far  the  interlocutor  of 
the  17th  November  1807,  be,  and  the  same  is  hereby  affirmed :  And  it  is  further 
ordered,  that  the  cause  be  remitted  back  to  the  Court  of  Session  in  Scotland,  to  do 
thereupon  as  shall  be  just." 

The  Court  applied  this  judgment ;  and  remitted  to  Lord  Glenlee  to  proceed  in  the 
eanse,  who  ordered  informations  to  the  Court,  which  were  afterwards  advised  with 
minntes  for  the  parties. 

The  pursuer  pleaded. —  It  must  now  be  assumed  that  the  lease  was  illegal,  and  it  is 
quite  evident  that  the  pursuer  has  been  injured  to  a  very  serious  extent.  He  would  be 
entitled  to  claim  every  farthing  he  has  lost,  besides  an  adequate  compensation  for  being 
dispossessed  of  his  lands ;  and  that  this  claim  should  be  carried  back  to  the  day  of  his 
succession.  But  he  restricts  his  claim  to  such  a  rent  as  the  farm  would  have  yielded 
upon  a  nineteen  years'  lease. 

The  only  thing  that  remains  to  be  settled,  is  the  time  from  which  the  value  is  to  be 
accounted  for.  The  pursuer  does  not  think  it  necessary,  in  the  very  worst  possible  view, 
to  go  beyond  the  date  of  the  decree  of  this  Court  reducing  the  lease,  and  declaring  that 
it  was  an  alienation.  But  he  submits  that  he  is  entitled  to  hold  the  citation  in  the 
action  of  removing  as  the  term  of  accounting,  because  that  was  a  positive  interpellation, 
^hich  put  the  tenant  upon  his  guard.  Although  a  summons  is  merely  the  averment  of 
a  party,  yet,  when  it  is  found  that  this  averment  is  true,  the  circumstance  of  its  pro- 
ceediug  from  the  person  injured,  is  the  very  thing  which  ought  to  have  most  powerfully 
warned  the  person  by  whom  the  injury  was  inflicted.  How  can  it  be  seriously  pretended 
that  the  tenant  was  in  bona  fide  to  believe  that  his  right  was  good,  after  he  was  judicially 
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interpelled  by  an  aotion  which  it  has  been  determined  was  well  founded  ab  origimt 
Ersk.  b.  ii.  tit.  1,  sect.  28,  29. — Stair^  b.  ii.  tit  sect.  24.  — Oliphant  against  Smith,  30di 
November  1790. — Cunningham  against  Stewart,  19th  February  1635. — Diet.  voL  L  p. 
107. — Milne  against  Galraw,  19th  July  1715. — Bmce,  p.  156. 

The  defender's  plea  is  bona  fidea,  that  he  truly  believed  the  subject  was  his  own. 
But  such  a  belief  must  be  reasonable.  Now,  how  can  it  be  said  that  the  defender 
remained  in  this  situation  [120]  of  reasonable  and  sincere  error,  when  his  title  has 
not  only  been  proved  to  be  bad,  but  when  he  was  warned  of  its  defect^  partly  by 
being  cited  in  the  action  of  reduction,  and  still  more  forcibly  in  the  action  of  removing. 

But  it  is  surely  impossible  to  pretend  that  the  defender  was  in  bona  fide,  after  the 
date  of  tJie  first  judgment  reducing  his  title;  for,  although  it  was  the  first,  it  was  also 
the  last  judgment,  because  the  decision  in  the  House  of  Lords  only  affirmed  this  inter- 
locutor. The  whole  authorities  are  inconsistent  with  the  idea  that  any  person  can  be  in 
bona  fide  in  retaining  a  subject,  who  does  so  in  spite  of  a  judgment  of  the  Court — Stair, 
lib.  ii.  tit.  1,  sect.  24. — Diet,  voce  Bona  Fide  Consumption. — Grant  against  Dundas, 
9th  February  1765. — John  Duke  of  Roxburgh's  Trustees,  against  WiUiam  Duke  of 
Roxburgh's  Trustees,  13th  February  1816  (not  reported). — Patrick  Henderson,  petitioner, 
14th  December  1815. 

The  defender  pleaded. — Although  the  lease  has  been  reduced,  it  is  not  to  be  inferred 
that  it  was  from  the  beginning  an  illegal  transaction.  If  it  had  not  been  challenged  bj 
any  of  the  heirs  of  entail,  who  were  .under  no  obligation  to  do  so,  it  would  have  stood  for 
the  currency  of  the  long  period  for  which  it  was  granted.  Neither  was  the  tenant  all 
along  a  mala  fide  possessor ;  for,  during  a  period  of  nearly  40  years  after  the  granting  of 
the  lease,  it  was  the  universal  understanding  of  the  country,  that  an  heir  of  entail  was 
entitled  to  grant  leases  of  any  endurance,  unless  there  was  an  express  limitation  in 
terminis  imposed  on  him  by  the  entail. 

Under  idl  the  circumstances  of  the  case,  the  tenant  must  be  presumed  to  have  held 
the  lands  in  bona  fide,  not  only  when  the  lease  commenced,  but  down  to  the  time  when 
it  was  completely  set  aside  by  the  judgment  of  the  House  of  Lords,  as  it  was  only  then 
that  there  was  any  judgment  in  the  last  resort  settling  the  law  as  to  the  effect  of  long 
leases  upon  entailed  estates. 

A  party  is  held  to  be  a  bona  fide  possessor  if  he  believes  that  his  author  had  the  right 
or  power  to  give  him  the  subject — Dig.  lib.  60,  tit.  16, 1.  109. — Stair,  lib.  ii.  tit.  1,  sect 
24. — Lib.  ii.  tit.  12,  sect  7. — Ersk.  lib.  ii.  tit.  1,  sect.  25,  27. — Lesslie  Grant' against 
Dundas,  9th  February  1765. — Douglas  against  Laird  of  Wedderburn,  19th  July  1664, 
Stair. 

The  Court  were  of  opinion  that,  in  the  circumstances  of  the  case,  the  tenant  could 
not  be  considered  in  mala  fide,  and,  consequently,  that  there  could  be  no  claim  for 
violent  profits  till  after  the  judgment  in  the  House  of  Lords,  on  the  ground  that,  under 
the  first  summons,  the  heir  of  the  granter  of  the  lease  could  not  have  succeeded  in  the 
reduction,  as  the  entail  forfeited  for  the  heirs  of  the  contravener's  body,  and  that,  under 
the  second  summons  of  reduction  and  removing,  although  the  House  of  Lords  affirmed 
the  judgment  of  this  Courts  they  proceeded  on  a  diffe-  [121]  -rent  ground  of  reduction. 
They,  therefore,  found  *^  that  the  claim  for  violent  profits  can  only  commence  from  the 
date  of  the  judgment  of  the  House  of  Lords  of  12th  July  1813." 


No.  32.    F.C.  N.S.  VI.  121.     4  March  1820.     2nd  Div.— Lord  Meadowbank. 

Executors  of  Jambs  Henry  Houston,  Pursuers. — Cferi,  Fuilarton,  Monmeff, 

et  Skene. 

Archibald  Spiers  and  Others,  Defenders. — Cranstoun,  Oreenshields,  et  More. 

Catdioner — Letter  of  Credit. — A  letter  of  guarantee  having  been  granted  for  drafts  on  a 
mercantile  house,  the  guarantees  found  not  liable  for  drafts  made  at  the  desire  of  the 
mercantile  house,  upon  a  banking  house  for  value  in  account  with  the  mercantile 
house. 

Archibald  Speirs,  Esquirei  and  others,  granted  the  following  letter  of  guarantee  to 
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ihe  Honourable  Simon  Fiaser  and  James  H.  Houstoun,  addressed  to  them  under  the  firm 
of  The  Honourable  Simon  Eraser  and  Company,  merchants  in  London : — "  We  request 
yoQ  will  accept  the  drafts  which  Mr.  Walter  Logan,  or  any  other  persons  by  his  appoint- 
ment in  writing,  may  draw  on  you  from  time  to  time  on  account  of  H.  and  B.  Baird, 
founders  at  the  canal  basin,  near  Glasgow ;  and  we  hereby  jointly  and  seyerally  agree  to 
guarantee  your  reimbursement,  together  with  all  damages  or  contingencies  that  may 
accrue  to  you  from  the  engagements  you  may  thereby  come  under,  to  the  extent  of 
L.7000,  for  the  period  of  one  year  from  the  3l8t  December  1808,  when  the  amount  of 
your  ootstanding  acceptances  not  remitted  for  is  to  be  reduced  to  L.6000,  and  thence- 
forth the  sum  to  be  annually  reduced  L.2000,  until  the  whole  be  liquidated,  which  will 
be  at  the  end  of  the  year  1812,  until  which  time,  subject  to  the  said  annual  reductions, 
this  guarantee  is  to  remain  in  full  force ;  and  we  further  undertake  that  the  amount  of 
your  engagements,  from  time  to  time,  shall  be  always  provided  for  by  remittances  in 
undoubtedly  good  bills  on  bankers,  or  other  equally  good  houses  in  London,  [122]  not 
haTing  more  than  65  days  to  run ;  such  remittances  to  come  to  hand  at  least  six  days 
before  your  acceptances,  for  which  they  intend  to  provide,  shall  fall  due.  We  are," 
&c 

The  drafts  continued  to  be  made  upon  "  The  Honourable  Simon  Eraser  and  Company, 
London,"  down  to  December  1809,  when  an  arrangement  was  made  by  that  Company 
for  the  establishment  of  a  new  banking  house  in  London,  under  the  firm  of  "The 
Honourable  Simon  Eraser,  Perring,  Godfrey,  Shaw,  Barber,  and  Company."  J.  H. 
Houstoun  was  a  partner  of  this  company ;  but,  in  order  to  preserve  a  more  marked  dis- 
tinction between  it  and  the  commercial  house,  his  name  was  omitted  in  the  firm  of  the 
hanking  house ;  and  the  commercial  house  assumed  the  firm  of  "  The  Honourable  Simon 
Fiaser,  Houston,  and  Company."  Intimation  of  these  arrangements  was  given  to  Mr. 
Logan ;  and  he  was  desired  to  draw  on,  and  make  his  engagements  payable  by  the  bank- 
ing house,  stating,  in  the  body  of  the  bill,  value  in  account  with  Eraser,  Houstoun,  and 
Company ;  and  that  his  letters  and  remittances  were  to  be  addressed  as  before,  with  the 
difference  of  the  introduction  into  the  firm  of  the  commercial  house,  of  the  name  of  Mr. 
Houstoun.  The  drafts  and  remittances  continued  to  be  made  accordingly  in  that  form 
till  February  1811,  when  H.  and  B.  Baird  became  insolvent,  and  there  was  a  balance  of 
L5729  due  by  them. 

Mr.  Houstoun,  as  the  sole  surviving  partner  of  the  commercial  house,  brought  an 
action  against  the  guarantees  for  payment  of  this  balance,  to  which  this  defence  was 
made,  that  the  cautioners  were  only  liable  for  bills  drawn  on  Simon  Eraser  and  Company, 
and  not  for  bills  drawn  on  the  banking  house ;  and  that  the  money  drawn  was  stated  to 
be  on  account,  not  with  Simon  Eraser  and  Company,  but  with  Eraser,  Houstoun,  and 
Company,  to  which  company  the  cautioners  had  entered  into  no  obligation.  There  was 
another  defence,  that  the  cautioners  could  not  be  liable  for  the  full  balance,  as,  by  the 
letter  of  guarantee,  the  obligation  was  to  be  reduced  every  year,  and  as  the  balance  was 
discharged  by  remittances  made  subsequently  to  the  change  in  the  mode  of  drawing ;  but 
this  last  defence  does  not  interfere  with  the  decision  now  reported. 

It  appeared  in  proof  that,  in  December  1809,  there  was  no  change  of  the  partners  of 
the  commercial  house,  but  merely  a  change  in  the  name  of  the  firm. 

Lord  Meadowbank,  Ordinary,  pronounced  this  interlocutor  (12th  November  1813) 
upon  the  point  here  reported  : — "  And  being  also  of  opinion  that  the  drafts  of  Walter 
Logan,  accepted  by  Eraser,  Perring,  Godfrey,  Shaw,  Barber,  and  Company,  though 
authorised  by  Eraser  and  Company,  or  the  Honourable  Simon  Eraser  and  James  Henry 
Houstoun,  Esquire,  the  sole  partners  of  that  company,  or  of  its  successors.  Eraser, 
Huustoun,  and  Company,  were  not  so  conceived  as  to  be  entitled  to  the  benefit  of  the 
obligation  of  guarantee  granted  by  the  defenders,  [123]  without  at  least  notice  of  the 
change  of  firm  thereby  adopted  being  given  to  the  defenders,  so  that  they  might  have 
had  an  opportunity  of  acquiescing  therein,  or  objecting  thereto ;  sustains  the  defences, 
Ac,"  Note, — **  This  case  is  certainly  difficult ;  and  of  course  my  opinion  will  bend  to 
authority  or  practice  of  merchants  if  quoted  to  me.  1  should  not  have  much  regarded 
the  mere  change  of  firm  of  Eraser  and  Company,  nor  if  Eraser,  Houstoun,  and  Company, 
had  proceeded  to  receive  and  accept  Walter  Logan's  drafts,  and  referred  the  partners  to 
get  payment  at  Eraser,  Perring,  Godfrey,  Shaw,  Barber,  and  Company.  This  was  merely 
equivalent  to  giving  an  order  on  their  own  bankers.  But  the  guarantees,  by  the  con- 
ception of  the  obligation,  rely  on  the  acceptances  of  Eraser  and  Company,  not  of  any 
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hankers  Fraser  and  Company  might  employ ;  and,  though  the  acceptances  of  the  hankecs 
might  he  hetter,  it  is  not  clear  that  the  holders  of  the  acceptances  would  he  entitled  to 
the  henefit  of  Fraser  and  Houstoun's  warranty  though  the  hankers  themselves  had  right 
to  it ;  and,  even  if  the  holders  were  so  entitled,  they  must  have  had  recourse  to  an  action 
at  law  for  the  purpose,  since  Fraser,  Houstoun,  and  Company,  did  not  appear  as  ohligants 
on  the  face  of  the  documents ;  so  that  there  was  a  great  and  essential  change  produced 
hy  the  new  measure,  on  the  security  in  contemplation  under  the  obligation  of  gaarantee; 
and,  therefore,  intimation  and  approbation  seem  to  be  required.  It  need  not  be  added 
that  the  defenders  might  have  had  private  reasons* for  not  dealing  with  the  house  of 
Fraser,  Perring,  Godfrey,  Shaw,  Barber,  and  Company,  however  unexceptionable  their 
security,  or  superior  to  that  of  Fraser  and  Company." 

The  executors  of  Mr.  Houston  petitioned,  and  pleaded, — It  is  now  admitted  by  the 
defenders  that,  although  there  was  a  change  of  the  firm  of  the  commercial  house,  then 
was  no  change  of  partners  ;  and,  therefore,  there  was  no  attempt  to  transfer  the  benefit 
of  the  guarantee  from  one  house  to  another. 

Although  Logan's  drafts  were  made  on  the  banking  house  of  Fraser,  Perring,  and 
Company,  value  in  account  with  Fraser,  Houstoun,  and  Company,  there  was  no  trans- 
ference of  the  guarantee.  The  banking  house  had  no  discretion  to  accept  these  bills,  bat 
were  only  empowered  to  do  so  by  special  directions  as  to  each  draft  from  the  commercial 
house,  and  no  account  was  kept  hy  the  banking  house  as  between*  them  and  Walter 
Logan.  The  drafts  were  therefore  substantially  on  the  commercial  house  merely  accepted 
by  the  banking  house  as  their  agents. 

The  petitioners  allow  that  every  cautionary  obligation  must  be  strictly  limited  to 
the  party  in  whose  favour  it  is  conceived.  But  there  is  no  ground  for  a  judaical  inter- 
pretation contrary  to  the  spirit  of  the  terms  employed,  and  founded  on  a  limitation  of 
them,  to  a  particular  literal  sense,  without  any  rational  ground  for  such  distinction. 
Where  a  cautioner  becomes  bound  to  a  [124]  certain  extent  for  the  advances  to  be  made 
by  one  party  to  another,  the  form  of  making  these  advances  will  not  of  itself  be  held  an 
essential  part  of  the  obligation ;  and  it  will  not  be  enough  for  the  cautioner  to  urge, 
that  the  mode  of  advance  actually  adopted  differs  in  form  from  that  literally  denoted  in 
the  cautionary  obligation,  unless  it  can  be  shewn  that,  in  consequence  of  the  excess  of 
risk  in  the  one  case  over  the  other,  there  are  presumable  grounds  for  holding  that  tbe 
terms  denoting  the  form  of  advance  were  employed  in  their  strict  and  literal  sense. 

The  objection  here  is  not  that  the  form  adopted  could  substantially  increase  the 
cautioner's  hazard ;  but  that,  as  the  letter  of  guarantee  merely  mentions  drafts  on  Fraser 
and  Company,  they  cannot  be  liable  for  drafts  on  Fraser,  Perring,  Shaw,  and  Company, 
though  substantially  paid  by  Fraser  and  Company.  This  is  a  manifest  perversion  of 
the  principle  of  strict  application ;  for  the  form  of  advance  specified  in  the  letter  was 
not  employed  as  limiting  the  precise  form  of  advances  for  which  alone  the  cautioners 
should  be  liable,  but  was  evidently  used  in  its  general  sense,  as  being  the  form  which 
the  situation  of  the  parties  led  the  cautioners  to  contemplate. 

There  was  no  attempt  to  transfer  the  guarantee.  Fraser,  Houstoun,  and  Company, 
actually  paid  the  drafts ;  and,  though  these  drafts  were  accepted  by  the  banking  house, 
there  was  no  delegation  of  the  trust  reposed  in  Messrs.  Fraser  and  Houstoun,  because 
the  drafts  were  only  accepted  in  consequence  of  a  special  mandate  applicable  to  each 
acceptance. 

No  change  whatever  was  made  on  the  risk  or  interest  of  the  cautioners,  which  were 
as  well  secured  as  if,  according  to  the  literal  terms  of  the  guarantee,  the  bills  had  been 
drawn  on,  and  accepted  by,  Fraser,  Houstoun,  and  Company.  The  guarantee  was  granted 
exclusively  to  them ;  and,  if  the  holders  of  the  bills  did  not  get  payment  from  them, 
no  credit  could  be  taken  for  them  by  Fraser,  Houstoun,  and  Company,  and,  consequently, 
no  demand  could  bo  made  on  the  cautioners. 

In  the  cases  quoted  by  the  defenders,  there  was  an  obvious  difference  between  the 
risks. 

The  defendeiB  answered. — Obligations  of  this  kind  are  strictissimt  juris,  and  no  claim 
can  lie  on  them,  if  their  terms  and  conditions  be  not  exactly  observed.  As  the  guarantee 
gratuitously  interposes  his  credit,  he  may  limit  his  interposition,  or  grant  it  under  any 
conditions  perhaps  of  no  conceivable  utility,  or  even  capricious,  if  not  in  themselves 
illegal.     It  is  not  necessary  to  shew  that  the  conditions  were  useful,  or  that  a  deviation 
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from  them  was  either  followed  by  loss,  or  exposed  him  to  a  greater  hazard,  than  if  they 
had  been  strictly  observed ;  Paisley  against  Rattray,  13th  January  1779. — Hammond 
against  Neilson,  24th  June  1812.— PhUp  against  Melville,  Slst  February  1809.— 
University  of  Glasgow  against  Lord  Selkirk,  and  others,  18th  Novem-  [126]  -ber  1790. 
— M*Laggan  against  M'Farlane,  15th  January  1813,  not  reported. — Taylor  and  Paterson 
against  Scoular,  20th  November  1817,  not  reported. 

The  two  sets  of  drafts  here  are  totally  different  both  in  form  and  substance ;  the 
acceptors  in  the  one  class  of  bills  being  a  distinct  house,  composed  of  different  partners, 
and  having  a  different  establishment  from  the  other,  to  which  no  reference  is  directly 
or  indirectly  made  in  the  letter  of  guarantee.  It  may  no  doubt  be  usual  among 
merchants  to  pay  bills  on  them  through  the  agency  of  their  bankers,  by  annexing  t<5 
their  signatures  the  name  of  the  banking  house  where  they  are  to  be  paid.  But  here 
the  parties  to  the  contract,  constituted  by  the  bill,  were  different ;  as  in  the  one  case, 
Eraser,  Houstoun,  and  Company,  would  have  been  the  parties  undertaking  the  obliga- 
tion of  payment :  and,  in  the  other,  Fraser,  Perring,  Godfrey,  and  Company,  undertook 
that  obligation.  Suppose  Fraser,  Houstoun,  and  Company,  had  failed,  could  Fraser, 
Perring,  and  Company  have  refused  payment  of  their  own  acceptances,  on  the  ground 
that  Fraser  and  Houstoun  were  the  acceptors,  and  their  own  subscription  was  merely  a 
notification  by  Fraser  and  Houstoun  that  the  holders  were  to  call  for  payment  at  the 
banking-house  1  Suppose  that  Fraser,  Perring,  and  Company  had  failed,  could  the 
holders  have  sued  Fraser,  Houstoun,  and  Company  f  or,  suppose  that  both  houses  had 
failed,  could  the  creditors  have  made  their  election,  and  ranked  either  on  the  estate 
of  the  one  Company  or  of  the  other  f  As  all  these  questions  must  be  answered  in  the 
negative,  it  is  evident  that  the  bills  founded  on  were  not  merely  in  form,  but  in  sub- 
stance, altogether  different  from  the  bills  described  in  the  letter  of  guarantee,  for  which 
alone  the  defenders  were  liable. 

If  there  be  a  deviation,  it  is  of  no  consequence  that  the  risk  is  not  increased.  But 
even  though  there  were  nothing  which  could  in  strictness  be  termed  a  deviation,  still, 
if  a  creditor  does  any  thing  tending  to  increase  the  hazard  of  a  guarantee  or  cautioner, 
he  loses  the  b^efit  of  the  guarantee ;  Ersk,  lib.  iii.  tit.  3,  sect.  66.  Now,  the  alteration 
here  tended  to  increase  the  risk  in  various  ways ;  and  it  is  quite  evident  that  a  person, 
who  may  think  himself  safe  in  guaranteeing  transactions  with  a  particular  mercantile 
house,  would  not^  on  any  account,  guarantee  them  with  a  different  house,  from  their 
being  apter  to  take  undue  advantages,  or  being  too  remiss  in  their  dealings. 

The  Court,  upon  the  grounds  stated  by  the  Lord  Ordinary  (10th  December  1818), 
adhered. 

•Upon  advising  a  reclaiming  petition  for  Houstoun's  executors,  and  also  a  petition  for 
certain  of  his  executors'  creditors,  who  were  allowed  to  sist  themselves  in  the  action,  with 
answers  for  [126]  the  defenders,  the  Court  adhered,  as  to  the  deviation  in  the  mode  of 
drawing. 

No.  33.  F.C.  N.S.  VI.  126.     9  March  1820.     2nd  Div. 

Lady  Mary  Eoss  and  Others,  Pursuers. — James  Gordon,  jun. 

Miss  Amelia  Boss  and  Others,  Defenders. 

TnioT  and  PupQ. — The  Court  refused  to  authorise  a  pupil  and  his  tutors  to  grant  leases 
of  certain  arable  farms  to  endure  beyond  the  pupillarity. 

Sir  Charles  Boss  died  some  years  ago,  leaving  a  son  and  several  daughters.  His  son 
was  his  heir  in  an  entailed  estate.  His  widow.  Lady  Mary  Boss,  enjoyed  a  total  life- 
rent over  that  estate  till  their  son  should  reach  majority.  Several  leases  of  arable  farms 
upon  the  estate  had  now  expired,  and  others  were  about  to  expire ;  and  her  son  was  now 
about  eight  years  of  age. 

In  these  circumstances.  Lady  Mary  Boss,  and  others  who  had  been  appointed  tutors 
to  her  son,  brought  an  action  of  declarator  against  the  daughters,  as  next  heirs  of  entail, 
stating,  that  as  any  leases  which  she  could  grant  as  widow  were  dependent  upon  her 
own  life,  and  as  the  tutors  of  her  son  could  only  insure  their  continuance  for  the  remain- 
ing six  years  of  his  pupillarity,  the  farms  could  not  be  let  to  advantage,  nor  proper 
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proYisions  made  with  regard  to  cropping,  and  the  building  and  repairing  of  fEffio-hoiiaee, 
without  the  interposition  of  the  Coart ;  and,  therefore,  concluding  that  the  Court  ahoold 
authorise  leases  to  be  granted  for  the  period  allowed  by  the  entail,  which  was  21  jeais, 
or  for  such  shorter  period  as  the  Court  should  think  proper.  In  a  minute  given  in  bj 
them,  by  order  of  the  Court,  they  referred  to  the  case  of  Colt  against  Colt^  6th  Mareh 
1800,  as  a  precedent. 

The  tutor  ad  litem  of  the  daughters  consented. 

The  Court  considered  that  the  case  of  Colt  differed  from  the  present  case  in  Uiia 
respect,  that  there  the  subject,  which  was  a  [127]  coal  work,  could  not  have  been  let  at 
all,  unless  the  Court  had  interposed ;  whereas,  in  the  present  case,  there  could  he  no 
such  impossibility,  and  it  was  merely  a  question  of  expediency.  And  they  considered 
that,  if  they  were  to  listen  to  this  application,  they  would,  upon  the  same  principle, 
take  the  management  of  the  estates  of  all  minors,  and  of  all  heirs  of  entail,  who  might 
desire  the  authority  of  the  Court  for  granting  leases  to  endure  beyond  the  period  which 
the  law  allowed  them  to  grant. 

The  Court,  therefore,  refused  the  application. 


No.  35.         F.C.  N.S.  VI.  128.     11  March  1820.     Ist  Div.— Lord  GUlies. 

Forbes  and  Others,  Pursuers. — J.  H.  Mackenzie. 

Smyth,  Defender. — Coddmrn. 

Witness, — Depositions  of  witnesses  aged  75  and  73  allowed  to  be  taken  to  lie  in  retetUii, 
but  not  allowed  of  a  witness  aged  66. 

In  an  action  of  declarator  of  a  right  of  fishing  in  the  river  of  Findhorn,  and  of  con- 
structing sights  or  ridges,  and  towing  paths  along  the  banks,  the  pursuers  stated,  that 
they  were  in  danger  of  losing  the  evidence  of  some  material  witnesses,  in  jconsequence  of 
their  advanced  age,  and  craved  authority  to  take  their  evidence  to  lie  in  retenHs,  The 
witnesses  were  aged  75,  73,  and  66  years.  The  pursuers  quoted  in  support  of  their 
application  Erskine,  4,  2,  31. — Stair^  4,  41,  7. — Bankton,  4,  30,  27. — Kelly  against 
Home,  3l8t  January  1665. — Kellie  against  Kinnear,  5th  January  1671. — Laird  of 
Castlemilk,  13th  January  1676,  Stair. — Hamilton,  9th  December  1685,  FountaivhaB, 
— Earl  of  Lauderdale,  28th  February  1696,  FountainJiaU. — Smith,  2 let  January  1802. 
— Earl  of  Fife  against  Sir  James  Duff,  11th  March  1815. — Corbett  against  Love,  ^th 
July  1815. — Magistrates  of  Inverbervie,  16th  February  1804. — Magistrates  of  Aherdeen, 
11th  July  1811,  and  other  cases,  not  reported. 

The  Court  allowed  the  deix^sitions  of  John  Murdoch,  aged  75,  and  of  John  Gerrie, 
aged  73,  to  be  taken ;  but  refused  to  allow  the  deposition  of  Robert  Roy,  aged  66,  to  be 
taken. 


No.  36.  F.C.  N.S.  VI.  129.     11  March  1820.     2nd  Div. 

William  Sanderson,  Pursuer. — More. 

Cairnie  and  Company,  Defenders, — Brovmlee. 

Bankrupt — Sequestraiion — Statvie. — Found  that  the  provision  in  54th  Geo,  III.  c  137, 
sect.  45,  for  the  summary  discussion  of  claims  against  bankrupt  estates,  applies,  thoagh 
those  claims  were  the  subject  of  proceedings  before  an  inferior  court  at  the  time  of 
the  sequestration ;  and  that  the  trustee  applying  for  such  summary  discussion  is  not 
bound  to  advocate  those  proceedings. 

Cairnie  and  Company  brought  an  action  before  the  Sheriff  of  Stirlingshire,  against 
Peter  Walker,  merchant  in  Stirling,  for  a  debt  alleged  to  be  due  upon  an  open  account 
After  a  variety  of  procedure,  the  action  was  remitted  by  the  Sheriff  to  an  accountant 
While  matters  were  in  this  state.  Walker  became  bankrupt ;  his  estate  was  se<}uestnted; 
and  Sanderson  was  appointed  trustee. 
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Gumie  and  Company  lodged  a  claim  for  their  debt  with  the  trustee,  which  he  refused 
to  rank.  And,  in  order  to  bring  the  matter  to  a  speedy  determination,  the  trustee  pre- 
sented an  application  to  the  Court  of  Session  under  the  Bankrupt  Act  54  Geo.  III.  c. 
137,  sect.  45,  to  have  the  claim  summarily  discussed. 

Caimie  and  Company  contended  that  the  subsequent  bankruptcy  of  the  debtor  could 
not  deprive  them  of  the  benefit  of  their  action  before  the  sheriff;  that  the  provision  in 
the  Bankrupt  Act  only  applied  to  cases  where  no  action  had  been  raised  for  the  debt ; 
and  that  either  the  proceedings  under  the  sequestration  relative  to  this  claim  ought  to 
be  sisted  till  the  issue  of  the  process  before  the  sheriff,  or  that,  at  leasts  the  trustee 
ought  to  make  himself  a  party  to  that  process,  and  to  advocate  it  to  the  sequestration 
ob  contingerdiam. 

But  the  Court  were  of  opinion  that  the  Act  applied  to  such  cases  as  the  present ; 
that  the  question  must  be  decided  bef6re  themselves ;  that  the  trustee  had  no  concern 
with  the  proceedings  before  the  inferior  court ;  and  that  it  was  encumbent  on  the  other 
party  to  advocate  thoee  proceedings,  if  they  thought  that  they  could  be  of  any  service  to 
them :  and  their  Lordships  accoi^ing-  [130]  -ly  found,  "  that  it  is  incumbent  on  the 
claimants  to  bring  the  process  depending  before  the  sheriff  of  Stirlingshire  into  this 
Coort^  by  advocation,  oh  eantingentiam"  &c. 


No.  38.  F.C.  N.S.  VI.  135.    20  May  1820.    1st  Div. 

Marquis  of  Abebcorn,  Pursuer. — Clerk,  FtUlerton,  et  Hope. 

William  Langmuir,  Defender. — Cranstoun,  Gfreenshields. 

Homologation — Property — Servitude, — The  right  of  the  proprietor  of  a  barony  mill  to 
object  to  the  erection  of  another  mill  within  the  thirle,  found  to  be  cut  off  by  an 
acquiescence  of  1 1  years,  he  having  been  aware  of  the  erection  from  the  beginning. 

The  abbacy  of  Paisley  was  erected  into  a  temporal  lordship  in  favour  of  the  family 
of  Abercom.  The  late  Marquis  stood  infeft  in  the  barony  of  Paisley,  including  the 
Seedhill  mill,  being  the  mill  of  that  barony.  The  defender,  William  Langmuir,  had  for 
a  considerable  period  been  tacksman  of  the  barony  mill.  During  this  period,  a 
declarator  of  thirlage  had  been  raised  in  name  of  the  Marquis  and  Mr.  Langmuir  against 
the  buigh  of  Paisley,  and  against  certain  f euars  of  the  barony,  in  which  decree  had  been 
pronounced  in  1794,  establishing  a  thirlage  over  the  buigh  of  Paisley,  and  also  over  the 
lands  of  the  feuars  who  had  been  defenders  in  that  action. 

On  the  expiry  of  Mr.  Langmuir's  lease  of  the  mill  in  1804,  he  removed  therefrom, 
and  the  mill  was  let  to  another  tenant.  Around  the  old  mansion-house  of  the  Abbey, 
theie  was  a  large  garden  and  orchard,  which  was  known  to  have  been  occupied  as  such 
in  the  time  of  the  abbots.  This  was  situated  within  the  barony,  but  not  within  the 
bnigh  of  Paisley.  In  consequence  of  the  increase  of  the  town.  Lord  Abercom  had  laid 
out  the  Abbey  garden  and  orchard  in  lots  for  feuing,  according  to  a  plan ;  and 
[136]  upon  this  the  new  town  of  Paisley  has  since  been  erected.  In  1794,  Mr.  Lang- 
muir became  feuar  of  two  of  these  lots.  In  these  feu-rights,  the  only  clause  of  thirlage 
is  in  the  following  words :  "  And  grinding  the  whole  malt  that  shall  be  brewed  or 
expended  on  the  premises  of  the  said  William  Langmuir  and  his  foresaids,  or  their 
tenants,  yearly,  at  the  Seedhill  mills  of  Paisley,  and  paying  the  multure  and  other  dues 
therefor,  and  pierforming  the  services  at  our  said  mills  used  and  wont,  at  Seedhill  mills 
of  Paisley."  * 

In  1805,  immediately  after  his  removal  from  Lord  Abercorn's  mills,  William  Lang- 
muir erected  on  one  of  the  feus  which  he  had  obtained  in  the  new  town  of  Paisley,  a 
miU  driven  by  a  steam  engine  for  the  purpose  of  grinding  wheat,  oats,  and  barley.  This 
mill,  which  was  completed  in  1805,  was  in  constant  operation,  without  interruption  from 
Ii)rd  Abercom,  down  to  1816. 

In  1816,  the  present  action  was  commenced  by  the  late  Marquis  of  Abercom,  which 

luffrated  that  the  rents  of  his  Lordship's  mills  had  diminished,  in  consequence  of  the 

defender's  rival  mill,  to  a  considerable  extent ;  and  concludes,  that  the  defender  *'  ought 

and  should  be  decerned  and  ordained,  by  decree  foresaid,  to  demolish  and  remove  the 
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said  mill  or  mills  so  erected  by  him  within  the  bounds  of  the  pursuer's  thirle  as  afore- 
said, or  otherwise  to  alter  the  machinery  of  the  same  in  such  a  manner  as  to  reoder  it 
unfit  for  the  grinding  of  oats,  malt,  beer,  and  barley,  pease  and  beans,  or  other  com  and 
crops  astricted  to,  and  liable  to  be  grinded  at  the  said  Seedhill  mills,  so  as  to  leave 
the  pursuer  in  the  full  and  undisturbed  possession  of  his  right  of  thirlage  over  the 
lands  astricted  to  the  Seedhill  mills  in  all  time  coming."  The  summons  contained  like- 
wise a  conclusion  for  damages  for  the  loss  which  the  pursuer  had  sustained  through  the 
illegal  conduct  of  the  defender  in  erecting  his  mills  within  the  boundary  of  the 
pursuer's  thirle. 

In  defence  against  this  action,  it  was  stated,  1^,  That  there  had  been  no  possession 
of  the  thirlage  U]x>n  the  Abbey  garden,  and  that  the  defender's  feu-right  contained  only 
a  thirlage  of  malt^  and  not  of  wheat,  oats,  or  barley;  and,  2dly,  That  notice  of  the 
defender's  intention  to  erect  the  new  mills  had  been  given  to  Lord  Abercom's  agents ; 
and  that  the  mills  had  been  erected  with  the  knowledge  and  acquiescence  of  his  Lord- 
ship. The  case  came  before  Lord  Alloway,  Ordinary,  who  granted  a  diligence  to  recover 
writings.  Under  that  diligence  the  defender  produced  the  opinion  of  counsel  which  had 
been  taken  in  1804,  with  the  memorial  on  which  it  proceeded,  and  which,  he  stated, 
had  been  communicated  to  Mr.  Kibble,  Lord  Abercorn's  factor  and  agent  at  Paisley. 
He  also  recovered  and  produced  the  two  following  letters  from  Lord  Abercorn,  the  one 
addressed  to  Mr.  Craig,  the  new  tenant  of  the  Seedhills  Mill,  and  the  other  to  Mr. 
Kibble.  Ist,  "ISih  May  1805.  Mr.  Craig, — I  would  willingly  vindicate  your  rights 
and  my  own  if  the  prospect  of  success  were  adequate ;  but  I  am. afraid  the  case  you  state 
has  been  already  before  [137]  counsel,  who  have  discouraged  any  proceeding  upon  it  I 
will,  however,  send  your  letter  to  Mr.  Kibble  for  his  advice  upon  a  farther  reference. 
(Signed)  Abbboorn."  His  Lordship's  letter  to  Mr.  Kibble  of  the  same  date,  was  as 
follows :  "  Sib, — I  am  afraid  this  case  has  been  already  referred  to  counsel ;  if  not,  I 
would  refer  it.  Let  me  know  your  opinion."  Lord  Alloway,  Ordinary,  pronounced  the 
following  interlocutor : — "  Having  considered  the  condescendence,  answers,  replies,  and 
duplies,  together  with  the  whole  process  and  productions,  finds  that,  by  the  feu  granted 
by  the  Marquis  of  Abercorn  to  the  defender  Langmuir  in  1794,  he  is  merely  astricted  in 
the  grinding  of  malt  to  be  used  by  him,  paying  therefor  the  usual  multures  at  the  mill  of 
Seedhill ;  and  that  he  is  thereby  placed  under  no  other  astriction  whatever :  Finds  that, 
although  the  Seedhill  mill  had  been  held  as  the  mill  of  the  church  mill  of  the 
monastery,  yet  this  would  not  be  sufficient,  without  a  proof  of  possession  for  at  least  30 
years,  or  the  years  of  prescription,  to  establish  the  thirlage  claimed,  especially  in  face  of 
the  vassal's  title,  and  specifying  merely  the  thirlage  as  to  malt ;  and  when,  instead  of 
this  possession,  the  mills  of  the  defender  were  erected  with  the  knowledge  of  Mr. 
Kibble,  the  factor  for  Lord  Abercorn,  and  of  notice  given  to  him  and  Lord  Abercorn, 
and  were,  for  12  years  before  this  action  was  brought,  constantly  employed  in  grinding 
wheat,  barley,  oats,  and  pease ;  so  that,  if  possession  could  be  permitted  to  explain  the 
terms  of  the  original  feu-right,  it  might  shew  that  neither  according  to  the  view  of  the 
superior,  or  his  factor,  did  the  astriction  as  to  malt  apply  to  these  articles ;  therefore,  in 
the  whole  circumstances  of  the  case,  assoilzies  the  defender,  and  decerns." 

This  interlocutor  was  brought  under  review,  and  their  Lordships  expressed  their 
opinions,  that  no  defence  could  be  founded  upon  the  terms  of  the  feu-contract  1794,  and 
that,  as  the  Abbey  garden  was  situated  within  the  barony,  it  must  be  held  as  included 
within  the  thirle  of  the  mill.  On  these  points  they  differed  from  the  Lord  Ordinary, 
and  thought  that  the  only  good  defence  arose  from  the  acquiescence  of  the  Marqnis  of 
Abercorn. 

Pleaded  for  the  pursuer  upon  the  point  of  acquiescence, — That  the  opinion  of 
counsel  shewn  to  Mr.  Kibble  1804,  was  procured  upon  an  ex  parte  memorial,  and  that 
Mr.  Kibble  was  in  his  dotage  at  the  time,  and  not  qualified  to  judge  of  the  merits 
of  the  case.  It  is  denied  that  Mr.  Kibble  had  ever  held  any  communication  with 
Lord  Abercom's  agent  in  Edinburgh,  or  his  counsel  on  the  subject.  There  was 
certainly  no  intention  on  the  part  of  Lord  Abercorn  to  sanction  the  pursuer's  erection ; 
and  any  apparent  acquiescence  arose  from  imperfect  information,  or  mistaken  opinions 
regarding  the  nature  and  extent  of  his  right.  His  title  to  prevent  the  erection  in  1805 
was  clear ;  and  surely  such  a  right  cannot  be  lost  by  a  silence  for  so  short  a  period  as 
[138]  eleven  years.  It  was  a  servitude  which  might  be  lost  by  the  negative  prescrip- 
tion, but  nothing  short  of  the  full  period  qf  that  long  prescription  can  destroy  the  right, 
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AntwereoL — ^Mr.  Kible  was  the  agent  of  Lord  Abercom  resident  at  Paisley.  The 
defender  intimated  to  him  his  intention  to  bxiild  the  mill  complained  of ;  and,  from  the 
two  letters  produced,  it  appears  that  his  constituent  was  also  aware  of  the  defender's 
proceedings.  On  the  tedth  of  the  acquiescence  of  Lord  Abercom,  the  defender  erected 
expensive  machinery,  which  has  now  been  in  operation  for  twelve  years,  unmolested  by 
the  pursuer.  In  these  circumstances,  it  would  be  contrary  to  the  plainest  principles  of 
justice  to  ordain  the  defender  to  demolish  his  mill — Douglas  against  Birrell,  Ist  July 
1800.— Ayton  against  Melville,  I9th  May  1801. 

During  the  dependence  of  the  process.  Lord  Abercom  had  died,  and  appearance  had 
been  made  for  the  Earl  of  Aberdeen,  the  tutor  of  his  grandson,  the  present  Marquis  of 
Abercom.  The  Courts  in  order  to  ascertain  more  accurately  the  fact  of  the  acquiescence, 
appointed  Lord  Aberdeen,  and  also  his  Lordship's  agents  in  Edinburgh  and  at  Paisley, 
to  say  in  writings  under  their  hands,  '*  what  they,  or  any  of  them  know  or  can  discover 
respecting  the  late  Lord  Abercom's  knowledge  of  the  purpose  to  erect  the  said  mill ; 
and  whether  Lord  Abercom  signified  his  acquiescence  in  the  purpose  to  erect  the 
same?" 

Li  their  answers  to  these  inquiriee,  Messrs.  J.  and  C.  Naime,  his  Lordship's  agents, 
state,  "  upon  the  first  point,  it  appears  to  us,  from  all  the  information  we  have  been  able 
to  procure,  that  the  late  Lord  Abercom  was  aware  of  Mr.  Langmuir's  purpose  to  erect  a 
mill  upon  the  ground  which  he  had  some  years  before  feued  from  his  Lordship.  Upon 
the  second  point,  it  appears  to  us,  that  his  Lordship  not  only  did  not  signify  his 
acquiescence  in  Mr.  Langmuir's  purpose  to  erect  the  mill,  but,  on  the  contrary,  that  he 
expressed  his  decided  disapprobation  of  the  measure,  and  his  resolution  to  oppose  the 
erection,  if  he  was  entitled  by  law  so  to  do.  It  farther  appears  that  his  Lordship 
directed  Mr.  Kibble,  his  factor  on  the  Paisley  estate,  to  correspond  on  the  subject  with 
Mr.  Thomas  Scott,  W.8.,  then  his  agent  at  Edinburs^h,  and  that  Mr.  Scott  had  in  con- 
sequence tcJcen  the  opinion  of  counsel  thereon.  We  have  not  been  able  to  discover 
eiUier  the  case  laid  before  counsel,  or  the  opinion  given ; "  but  they  quote  a  letter  from 
Mr.  Scott's  letter  book,  showing  that  the  opinion  had  been  taken. 

On  advising  the  cause,  with  these  various  productions,  a  majority  of  the  Court  were 
of  opinion  that  the  circumstances  tending  to  shew  acquiescence  were  stronger  in  the 
present  case  than  in  those  of  Douglas  against  Birrell,  and  Ayton  against  Melville, 
referred  to  by  the  defender.  On  this  ground  alone  they  as-  [139]  -soilzied  the  defender ; 
but  as  they  differed  from  the  Lord  Ordinary  upon  the  other  branches  of  the  case,  they 
]nonounced  the  following  interlocutor  : — "  The  Lords  having  resumed  consideration  of 
this  petition,  and  advised  the  same  with  the  answers  thereto,  in  respect  that,  in  1804, 
before  the  mill  mentioned  in  the  libel  was  erected.  Lord  Abercom  was  in  the  knowledge 
of  ihe  respondent's  (defender's)  purpose  to  erect  the  same ;  and,  in  respect  of  the 
acquiescence  on  his  Lordship's  part  at  that  time,  in  the  erecting  the  same,  and  also  his 
acquiescence  in  the  possession  since  held,  on  the  part  of  the  respondent  (defender), 
nistain  the  defences;  assoilzie  the  defender  from  the  conclusion  of  the  libel j  and 
decern." 

To  this  interlocutor,  the  Court  adhered  upon  advising  a  petition  and  answers. 


No.  39.     F.C.  N.8.  VI.  139.     24  May  1820.    Teinds.— Lord  Meadowbank. 

MmiSTKR  of  RoTHSAY,  Petitioner. — John  MFarlane. 

Teinds — Augmentation, — ^Victual  stipend  converted  into  money  according  to  the  county 
fiara,  is  payable  by  the  Linlithgow  measure,  without  any  regard  to  the  measure  of  the 
particular  county  where  the  parish  lies. 

On  5th  February  1817,  the  Court  modified  the  stipend  of  the  kirk  and  parish  of 
Bothsay  to  be  *'  18  chalders  of  victual,  half  meal,  half  barley,  payable  in  money  accord- 
ing to  the  highest  fiar  prices  of  the  county ; "  and,  on  a  petition  representing  that  there 
were  no  fiars  of  barley  (barley  not  being  a  production  either  of  the  parish  or  county), 
the  Court,  of  new,  modified  the  stipend  to  be  "  nine  chalders  of  meal,  and  10  chalders 
of  bear,  payable  in  money  according  to  the  highest  fiars  of  the  county." 

The  minister  a^aii^  c^me  before  the  Court,  stating  that  (he  heritors  refus^  to  ^ve 
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him  znoie  than  a  snm  of  money  for  every  boll,  bearing  the  same  proportion  to  the  fiar 
prices  of  the  county  of  Bute  which  the  Linlithgow  measure  bears  to  the  Bute  measuTe, 
[140]  which  was  30  per  cent,  less  than  the  fiar  prices  of  the  county.  The  beriton 
maintained  that,  by  the  practice  all  oyer  Scotland,  the  Linlithgow  boll  was  the  r^^ulat- 
isg  measure.  The  Lord  Ordinary  "  declared,  that  it  was  his  opinion,  and  what  he  knew 
to  be  the  opinion  and  understanding  of  the  Court,  that  the  victual  stipend  in  qnestioD, 
as  in  all  cases  of  this  kind,  fall  to  be  regulated  and  paid  according  to  the  Linlithgow 
weight  and  measure,  and  not  accocding  to  any  other  or  local  standard ;  and  authorised 
the  clerk  to  adhibit  this  explanation  to  the  scheme  of  locality  now  preparing,  that  the 
same  may  appear  in  the  decree  for  the  minister's  regulation  in  settling  with  the  heriton." 
To  this  his  Lordship  adhered. 

The  minister  petitioned, — but  the  Court  had  no  hesitation  in  refusing  two  successive 
petitions  without  answers. 

No.  40.        F.C.  N.S.  VI.  140.     26  May  1820.     Ist  Div.— Lord  Alloway. 

Gabthland's  Tbustbbs,  Pursuers. — More. 
M'DowALL,  Defender. — Gfremshidds. 
Annualrent, — Interest  allowed  on  a  loan  of  money  sine  pacto. 

The  late  General  M^owall,  when  in  the  East  Indies,  at  various  times  remitted  to 
Scotland  large  sums  to  his  brother  William  M'Dowall  of  Garthland,  then  in  very 
embarrassed  circumstances.  After  the  death  of  both  these  parties,  a  question  came 
before  the  Court,  whether  these  sums  were  to  be  considered  as  a  donation  or  a  loan. 
The  Lord  Ordinary  pronounced  this  judgment : — "  The  Lord  Ordinary  having  considered 
this  memorial  for  the  representatives  of  William  M*Dowall,  Esquire  of  Grarthland,  and 
the  counter  memorial  for  William  M'Dowall,  Esquire,  c^vocate,  together  with  the  cor- 
respondence, and  whole  process,  finds,  that  edthough  General  [141]  M*Dowall  acted  in 
the  most  noble  and  generous  manner  towards  his  brother  Mr.  M'Dowall  of  Garthland, 
by  remitting  to  him  the  greater  part  of  his  fortune  at  that  period,  and  in  such  a  way, 
that  Garthland  could,  with  perfect  honour  and  propriety,  have  applied  it  to  his  own 
purposes,  without  attending  to  the  risk  or  interest  of  General  M'Dowall  in  the  disposal 
of  the  money,  yet,  as  it  appears  from  the  very  terms  of  the  remittances,  and  from  the 
general  terms  of  the  correspondence,  that  General  M'Dowall,  although  he  committed  the 
whole  power  of  management  of  it  to  Garthland,  did  not  bar  himself  from  either  ranking 
amongst  his  creditors  if  it  had  been  necessary,  or  from  demanding  payment,  if  Garth- 
land's  situation  and  circumstances  had  admitted  of  it ;  therefore,  in  the  whole  circum- 
stances of  the  case,  finds  that  General  M^Dowall,  by  his  settlement  in  favour  of  his 
brother  Day  Hort  M 'Do wall,  had  transferred  to  him  and  his  representatives  the/uf 
eocigendi  as  to  these  remittances ;  therefore,  prefers  Mr.  William  M'Dowall,  as  the  repre- 
sentative of  Day  Hort  M'Dowall,  to  the  funds  in  medio  ;  and  remits  to  Mr.  Selkrig  to 
make  up  a  state  of  these  remittances,  from  the  correspondence,  and  other  documents  in 
process,  and  decerns ;  and  the  Court  adhered." 

The  accountant  proceeded  to  make  up  his  report,  and,  irder  aliOj  reported,  that 
''there  was  due  by  the  representatives  of  the  late  William  M 'Do wall,  Esquire,  of 
Garthland,  to  the  claimant  William  M'Dowall,  Esquire,  advocate,  L.  16, 233,  13s.  9d.  of 
which  sum  L.10,065,  Ss.  lOd.  is  capital,  bearing  interest  from  17th  May  1817." 

The  Lord  Ordinary  pronounced  this  judgment :  "  In  respect  it  has  been  already 
determined  that  the  remittances  made  by  General  M'Dowall  to  Garthland  must  be  held 
as  a  debt  due  by  Garthland  to  General  M'Dowall,  and  transmitted  by  his  settlement  to 
his  representatives,  finds,  that  interest  is  due  upon  those  remittances." 

Against  this  judgment  Garthland's  trustees  objected, — That,  by  the  rales  of  law,  and 
principles  of  justice,  it  was  impossible  to  give  effect  to  the  claim  for  interest.  No  doubt 
the  ancient  rules  of  law,  with  regard  to  interest^  are  somewhat  relaxed  in  modern 
practice,  but  still  interest  does  not  follow  as  a  matter  of  course  because  a  debt  is  due. 
Our  institutional  writers  concur  in  describing  interest  to  be  due  only  ex  lege^  or  ex  m^ra, 
and  the  current  of  decisions  has  been  in  precise  conformity  with  this  doctrine. — Enk 
Inet,  iii.  3,  76,— Forrest  against  Earl  of  Sutherland,  24th  November  1749,  Falt,-^ 
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Parkhill  against  Bachelor,  25 tb  Jane  1748,  KUk. — Muirhead  against  Town  of 
Haddington,  22d  Jane  1750,  KUk, — Moncrieff  against  Moncrieff,  7th  January  1762, 
JTiO:.— <]larnegie  against  Darham,  16th  December  1676,  Diet.  vol.  i.  p.  37.  So  that, 
however  eqaitable  the  claim  for  interest  may  be,  it  will  be  awarded  only,  if  due,  by 
paction,  express  or  implied,  or  by  law  or  us-  [142]  -age.  Instances  occar  in  cases  of 
damages,  claims  for  feu-duties,  crown  debts,  l&w  ezpences.  This  doctrine  receives  a 
very  strong  illustration  from  the  English  case  Calton  against  Bragg,  15  East.  223. 
Even  if,  according  to  the  Roman  law,  interest  is  dae  ex  mora,  the  period  from  which,  in 
the  present  case,  interest  ought  to  ran,  cannot  be  earlier  tban  17th  May  1817,  the 
date  at  which  the  sums  were  ascertained  to  be  due. 

M'Dowall  answered. — The  ancient  notions  relative  to  interest  have  yielded  to  more 
improved  and  rational  vie^s,  as  money  now  produces  its  fruits  as  well  and  certainly  as 
lands  and  houses.  Even  in  the  old  practice,  there  were  occasional  discoveries  of  the 
true  principle;  Parkhill  against  Bachelor,  25th  June  1748,  KUk.  It  was  no  doubt 
bet  sight  of  in  Muirhead  against  Town  of  Haddington,  22d  June  1750,  KUk.;  but  since 
that  date  our  Courts  have  gradually  more  and  more  recognised  the  doctrine,  that  the 
person  who  has  the  use  of  another  man's  money  must  pay  for  it;  Henry  against 
Sutherland,  ISoh  February  1801. — Black  against  Gaddell,  9th  June  1812.  Whether 
the  party  is  a  borrower,  or,  though  not  strictly  a  debtor,  enjoys  the  use  of  money 
belonging  to  another,  justice  requires  that  a  fair  remuneration  should  be  made.  There 
can  be  no  doubt  that,  in  the  present  case,  this  would  have  been  the  view  Garthland 
would  have  taken  of  the  transaction.  The  law  of  England  cannot  be  quoted  with 
propriety  upon  this  point;  but  even  the  English  courts  of  equity  afford  examples 
&voarable  to  the  claim  for  interest,  Bridgeman,  voce  Interest^  Ridgeway,  p.  285. 

The  Court  adhered. 

[Cf.  Forbes  v.  Forbes,  8  M.  89,  91.] 


No.  41.  F.C.  N.S.  VL  143.    30  May  1820.    2nd  Div. 

Sir  MiOHAKii  Shaw  Stewart,  Pursuer. — Clerk,  Jeffrey,  G.  J.  BeU,  et 

Cuninghaine. 

James  Corbet,  Defender. — Cranstoun,  Moncrieff,  et  J.  A*  Murray. 

Dedinaiure. — In  a  competition  of  brieves  as  to  the  succession  of  an  entailed  estate^ 
declinatare  of  one  of  the  Lords,  whose  daughter  had  married  the  second  son  of  one  of 
the  claimants,  sustained  on  the  objection  of  that  claimant. 

In  the  competition  of  brieves  for  the  succession  to  the  entailed  estate  of  Porterfield, 
between  Sir  Michael  Shaw  Stewart,  Baronet,  and  James  Corbet,  Esquire,  a  declinature 
was  stated  by  Sir  Michael  Stewart  of  Lord  Glenlee,  on  the  ground  of  his  relation  by 
affinity  to  Sir  Michaers  second  son.  Captain  Houstoun  Stewart,  who  had  married  his 
Lordship's  daughter. 

The  Court ''  sustain  the  declinature  of  Lord  Glenlee,  as  kinsman  to  Captain  Stewarti 
his  son-in-law,  who  has  an  interest  in  the  competition." 

Mr.  Corbet  petitioned  and  pleaded. — No  statutory  declinature  can  be  stated  of  Lord 
Glenlee  on  account  of  any  interest  which  Captain  Stewart  has  in  this  case.  The 
statutes  expressly  require  that  the  person  whose  affinity  shall  be  objected  as  a  declina- 
tare, shall  be  pursuer  or  defender.  The  petitioner  does  not  mean  to  maintain  that  a 
judge  may  not  decline  himself,  or  be  declined  by  the  party  on  account  of  interest ;  but 
that  objection  does  not  rest  on  the  statutes,  Stat  1595,  c.  212. — 1681,  c.  13. — Stair, 
b.  4,  tit  39,  s.  13,  U.—Brskirte,  b.  1,  tit.  2,  s.  25,  26.— Galder  against  Ogilvie,  31st 
January  1712,  Fount. — Sir  William  Erskine  against  Drummond,  28Dh  June  1787,  Acts 
of  Sederunt  and  Fac.  Ooll.  Sir  Michael  Stewart's  second  son  neither  is  nor  can  be  a  party 
in  the  cause.  His  father  is  pursuer  of  a  brief,  for  having  himself  served  heir  of  entail, 
bat  Captain  Stewart  could  not  appear  in  that  competition,  nor  could  he  apply  for  a  brief 
to  be  served  heir.  He  has  only  a  possible  and  contingent  interest  as  heir  of  entaiL 
All  that  can  be  stated  is,  that  although  he  is  neither  pursuer  nor  defender  in  the  causoi 
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nor  in  a  sitiiAtion  in  which  he  can  be  made  a  party,  eyente  might  occur  which  migbt 
giye  him  an  interest  in  the  decision.  Bat  this  is-  surely  not  a  case  in  which  it  may  be 
supposed  that  the  mind  of  any  judge  is  placed  in  the  situation  of  re-  [144]  -ceiviiig  any 
bias,  or  even  being  subject  to  the  suspicion  or  imputation  of  such  affection.  Neither  is 
it  a  situation  in  which  the  judge  can  decline  himself. 

There  is  no  such  declinature  at  common  law.     There  were  many  grounds  of  objee- 
tion  at  common  law  before,  and  independently  of  the  statutes.     The  chief  of  these  is 
Interest;  but  the  question  always  is,  is  it  the  judge's  own  cause)    Accordingly,  it  has 
been  found  that  principles  of  common  sense  and  expediency  are  to  be  taken  into  view, 
and  that  a  minute  or  remote  interest  which  cannot  be  supposed  to  enter  into  the  mind 
of  the  judge,  affords  no  ground  of  declining  him,  rcUione  mispecti  judicis.    This  objection 
is  applied  not  as  a  precise  statutory  rule,  but  as  founded  on  reason  and  law,  which 
ceases  to  operate  where  the  reason  does  not  apply ;  Act  of  Sederunt^  22d  January  1789. 
— ^Declinatures  at  common  law  were  frequently  moved,  before  the  first  of  the  statutes 
introducing  declinatures  on  account  of  the  relation  of  the  pursuer  or  defender  within 
certain  degrees  to  the  judge. — Balfow/^a  Practies,  p.  285,  340,  341,  343. — Lethenton 
against  Laird  of  Kirkstorphin,  17th  March  1755,  Did.  vol.  i.  p.  230. — Coluthie  ag&iost 
Fingask,  August  1591,  Ibid.    But,  as  none  of  these  cases  had  any  reference  to  the 
relationship  of  parties,  and  as  all  the  cases  since  were  determined  on  the  statutes,  the 
common  law  affords  no  ground  for  declinature  on  account  of  such  relationship.    If  the 
declinature  is  made  on  the  statute,  it  must  be  sustained,  however  trifling  the  matter  in 
dispute  may  be ;  but,  if  the  interest  of  the  judge  is  the  objection,  it  must  be  considered 
whether  the  interest  is  such  as  the  common  law  of  Scotland  considers  sufficient.    The 
mere  circumstance  that  a  near  relation  is  the  party,  exposes  a  judge  to  some  degree  of 
bias,  at  least  the  alternative  of  deciding  for  or  against  his  near  relation  is  always  before 
him,  while  the  indirect  interest  of  a  relation  will  probably  never  occur  to  him  at  all. 

Sir  Michael  Stewart  has  no  right  or  interest  to  state  the  declinature.  The  statutes 
were  meant  to  protect  persons  against  the  bias  which  judges  might  have  in  cases  where 
their  relations  were  parties ;  but  they-  were  not  enacted  for  the  purpose  of  allowing 
those  relations  to  object,  when  they  believed  the  opinions  of  the  judges  who  were  their 
relations  were  against  them.  The  words  of  the  Act  are^perfectly  consistent  with  the 
interpretation,  that  the  declinature  should  be  made  either  by  the  judge  or  by  a  party 
who  has  an  interest  to  make  the  objection. — StcU.  1681,  c.  13. — StoUr^  b.  iv.  tit.  39, 
sect.  13. 

The  petitioner  expressly  passes  from  any  such  declinature,  which  he  is  entitled  to 
do. — Bankton^  lib.  iv.  tit.  2,  sect.  38  j  and  which  leaves  the  judge  in  a  situation  to 
decide  either  for  or  against  him  as  he  shall  think  right. 

Sir  Michael  Stewart  answered, — ^By  the  civil  law,  the  incapacity  of  a  judge  to  take 
cognisance  of  the  cause  of  his  family  was  included  in  the  same  law,  and  decided  by  the 
same  rule  as  his  ex- [145]  -elusion  from  judging  in  his  own  cause. — Dig.  lib.  ii.  tit  li 
L.  10.  This,  probably,  was  the  earliest  law  of  Scotland ;  and,  at  a  subsequent  period, 
a  still  wider  range  of  exclusion  prevailed. — Balfour's  Fractics,  p.  283.  The  law  of 
some  other  European  states  sanctioned  the  declinature  of  judges  much  more  remotely 
connected  with  the  parties. —  Voet.  lib.  v.  tit.  1,  sect.  46. 

The  Act  1594,  c.  216,  is  not  confined  to  the  bare  case  of  the  relatives  of  the  judge 
being,  in  point  of  form,  pursuere  or  defenders^  but  adds  this  explanation,  "  Swa  that  the 
father  sail  in  na  wise  be  judge  in  the  Sonne's  case, — the  sonne  in  the  father's  c(ue,— nor 
the  brother  in  the  brother's,  but  be  declined  therein."  The  Act  1681,  c.  13,  was 
evidently  intended  just  to  extend  the  provisions  of  the  former  statute  to  kinsmen  bj 
affinity;  and  it  is  inconsistent  with  the  whole  words  of  it  taken  together,  positivelj 
reciting  the  Act  1594,  to  hold  that  it  applies  only  to  the  cases  where  the  relation  of  the 
judge  is  either  to  the  pursuer  or  to  the  defender. — M*Kenzie*s  Observations  on  Act  1681. 

This  is  as  much  the  cause  of  Captain  Stewart  as  of  his  father.  If  the  plea  be  success- 
ful on  the  part  of  his  father,  he  will  be  the  second  in  succession  to  the  estate ;  bat^  if 
unsuccessful,  he  would  not  be  nearer  than  the  twentieth  in  succession.  This  is  a 
question  relating  to  the  succession  of  the  heir  of  an  entail  of  the  strictest  sort  Hence, 
Captain  Stewart  would  have  been  entitled  to  try  the  question  in  his  own  name.  His 
interest  in  the  estate  must  stand  or  fall  by  the  decision.  A  res  judicata  against  bis 
father  will  be  a  res  judicata  against  him,  and  all  the  other  heirs  and  substitutes  follow- 
ing his  father  in  the  entail.     If  Sir  Michael  Stewart  had  happened  to  have  no  familji 
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and  the  judge  himself  had  been  the  neaet  substitute  in  the  entail,  the  action  would  haye 
been  in  part  the  judge's  own  cause ;  the  judge  could  not  have  been  compelled  to  give  a 
decision  in  such  a  cause ;  nor  would  the  other  substitutes  have  been  bound  to  run 
the  hazard  to  which  they  would  thus  be  unquestionably  subjected.  The  action  must  in 
hke  manner  be  the  son's  cause,  when  the  son  is  the  party  called  to  the  succession ;  and, 
if  so,  the  statute  applies  in  tenninie  to  exclude  the  judge  from  taking  cognisance  of  his 
son's  cause  as  much  as  of  his  own. 

The  declaration  of  the  Court,  that  the  repelling  declinatures  proceeded  from  the 
necessity  of  the  ease  in  order  to  make  out  a  quorum,  is  an  important  authority  in  the 
respondent's  favour.— iicto  of  Sederunt,  22d  July  1774  3  22d  January  1789. 

Neither  of  the  statutes,  specifying  the  declinature  of  judges  in  the  case  of  their 
kinsmen,  contain  a  single  word  to  shew  tbat  the  exclusion  of  their  jurisdiction  shall  be 
dependent  on  (he  will  of  either  party.  On  the  contrary,  the  statute  is  most  express  and 
comprehensive,  depriving  the  judges  of  all  jurisdiction ;  and  this  must  operate  in  the 
same  manner  quocid  hoe  as  if  they  were  not  members  of  the  court,  and  had  no  commis- 
sion to  sit  at  all  as  judges.  In  cases  where  jurisdiction  is  taken  away  by  statute,  it 
cannot  be  restored  on  the  motion  of  both  or  either  of  the  parties,  [146]  but  the 
objeccion  is  noticed  as  pars  curice  ;  and  it  is  the  duty  of  the  court  to  sustain  a  statutory 
disability,  without  regard  to  the  pleasure  of  either  party. — Erskine^  b.  L  tit.  2,  sect.  26. 

The  Court  appointed  the  papers  to  be  laid  before  the  First  Division  for  their 
opinion.^ 

One  of  the  Judges  held,  that  there  was  a  distinction  between  a  competition  of 
brieves  and  ordinary  actions,  as,  by  the  proclamation  of  the  brief,  all  the  heirs  of  entail 
were  supposed  to  be  called.  One  jud^e,  who  dissented  from  the  opinion  of  the  other 
two,  thought  the  declinature  rested  entirely  on  the  statutes ;  that  these  applied  only  to 
the  relation  of  the  judge  to  either  the  pursuer  or  defender, — and  that  the  interest  of 
Captain  Stewart  was  too  remote  and  contingent  to  found  an  objection  of  interest. 

The  Court  adhered. 
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Pknson  and  Eobkrtson,  Petitioners. — Forsyth. 

Hypothec. — A  musical  instrument  lent  out  for  hire  found  liable  to  the  landlord's  right 
of  hypothec. 

A  bill  of  suspension  was  presented  by  Penson  and  Robertson,  music  sellers, 
complaining  of  a  warrant  granted  by  the  Magistrates  of  Edinburgh,  for  the  sale  of  a 
musical  instrument  lent  out  by  them  for  hire,  in  an  application  for  sequestration  at  the 
instance  of  Misses  Hepburn,  the  owners  of  the  house  possessed  by  the  hirer  of  the 
instrument.     Lord  Craigie,  Ordinary,  refused  the  bill  of  suspension. 

^  Present, — The  Judges  of  the  First  Division,  and  Permanent  Lords  Ordinary, 

Who,  having  read  the  papers  in  this  case  relating  to  the  declinature  stated  against 
Lord  Glenlee  judging  in  it,  on  account  of  his  relation  to  Captain  Houstoun  Stewart, 
who  is  son  to  Sir  Michael,  and  a  substitute  in  the  entail,  under  the  claim  of  his  father, 
tnd  having  conferred  together. 

The  whole  Judges  are  of  opinion  that,  if  there  be  room  for  a  declinature  in  this  case, 
it  cannot  be  waived  by  the  consent  of  parties. 

But^  2dly,  Eight  of  the  Judges  are  of  opinion  that  there  is  here  no  ground  of 
declinature. 

The  statute  expressly  limits  the  declinature  to  the  case,  where  the  relation  of  the 
judge  in  the  degrees  specified  is  either  pursuer  or  defender ;  and  that  they  cannot  extend 
it  to  any  more  remote  interest. 

Lords  Gillies  and  A  Ho  way,  however,  have  considerable  doubts  whether  Captain  H. 
Stewart,  though  not  nominally,  ought  not  virtually  to  be  held  as  a  party  in  the  cause, 
inasmuch  as  they  apprehend  that,  by  a  judgment  against  his  father,  his  claim  to  the 
estate  would  be  for  ever  precluded,  as  he  would  be  met  by  the  plea  of  res  judicata, 

(Signed)  C.  HOPE,  LRD. 
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Penson  and  Robertson  petitioned  ^md  pleaded, — No  instance  has  occurred  in  which  a 
musical  instrument  lent  for  hire  as  a  single  article  has  been  sold  for  payment  of  house 
rent.  If  this  were  not  the  case,  a  musical  instrument  might  be  sought  out  for  thiee 
months  after  Whitsunday,  and  rouped  for  the  debt,  not  of  the  possessor  or  of  tbe 
owners,  but  of  a  prior  borrower,  and  it  might  thus  be  alleged  to  stand  impignorated  to 
half  a  dozen  of  limdlords.     In  like  manner,  sales  to  purchasers  would  be  embarrassed 

Urban  tenements  having  no  natural  fruits,  it  has  been  held  generally,  that  a  tenant 
entering  into  possession  of  a  house  is  understood  thereby  to  have  impignorated  kit 
household  furniture  in  security  of  the  rent.  The  landlord  looks  to  the  furniture  of  the 
house  as  a  security  for  his  rent,  but  it  is  only  on  the  universitcu  of  the  furniture  that  he 
relies,  not  on  any  particular  article.  Where  a  broker  furnishes  the  whole  of  a  house,  or 
a  considerable  proportion  of  it,  the  landlord  may  plead  that,  on  the  faith,  of  that 
furnishing,  he  gave  credit  to  the  tenant,  and,  therefore,  is  entitled  to  hold  the  furniture 
as  impignorated  for  the  rent.  On  the  other  hand,  with  regard  to  a  special  article,  the 
general  rule  of  law  must  take  place,  that  no  person  can  alienate  or  impignonte  the 
property  of  another,  or  be  presumed  to  have  done  so.  Articles  introduced  for  a  speeul 
or  temporary  purpose,  and  not  necessary  as  furniture,  cannot  be  considered  u 
hypothecated. 

[148]  The  fact  that  furniture  is  hired  for  money,  does  not  alter  the  principle.-— 
Wilson  against  Spankie,  I7th  December  1813.  Ajid  the  authorities,  though  not  very 
explicit,  support  the  doctrine  now  stated. — Bank,  b.  1,  tit.  17,  s.  10. — Erak.  h,  2,  tit  6, 
s.  ei.—Beir8  Bankrupt  Law,  3d  edit.  voL  ii.  p.  101,  s.  1330-1331. 

The  Court  refused  the  petition,  on  the  ground  that  there  was  no  distinction  as  to 
the  landlord's  right  of  hypothec  between  a  musical  instrument  and  hired  f  omiture. 

[Cf.  Bea  V.  Andrews,  12  R  964.] 
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Clarkson's  Tbustees,  Pursuers. — Hope, 

Gibson,  Defender. — 0.  J,  Bell, 

Prescription — Bill  of  Exchange, — An  acceptor  of  a  bill  found  not  precluded  from 
pleading  prescription,  although  in  his  defences  he  had  stated  circumstances  inferring 
that  the  bill  had  not  been  paid. 

Action  sustained,  although  the  prescribed  bill  had  been  specially  libelled  on. 

An  action  was  brought  by  Clarkson's  trustees,  specially  libelling  inter  alia  on  two 
bills,  dated  in  1791  and  1793,  accepted  by  Gibson  to  Clarkson,  their  constituent 

The  defences,  were,  1^^,  that  the  defender  granted  the  bills  without  value,  no  deht 
having  ever  been  due  by  him ;  that  they  were  impetrated  by  Clarkson  from  him  while 
under  sequestration,  in  order  to  obtain  an  undue  preference,  and  therefore  struck  at  by 
the  Bankrupt  Act,  33  Geo.  III.  c.  74.  2dy  That,  independently  of  these  facts,  they  are 
cut  off  by  the  sexennial  prescription,  so  that  the  allegation  of  resting  owing,  or  of  the 
contents  being  due,  can  only  be  proved  by  the  defender's  writ  or  oath. 

[149]  It  was  contended  by  the  pursuers,  that  the  first  defence,  with  the  pleadings 
following  on  it^  contained  an  admission  that  the  debt,  if  originally  valid,  was  still 
resting  owing ;  and  that  the  defence  of  prescription  was  an  attempt  to  find  the  debt 
prescribed  upon  the  statutory  presumption  of  payment  (the  only  foundation  of  prescrip- 
tion in  all  cases),  while,  at  the  same  time,  the  pleadings  of  the  defender  resolved  into  an 
admission  that  the  debt  was  still  due,  and,  of  course,  excluded  the  plea  of  prescription. 

Lord  Beston,  Ordinary,  "in  respect  payment  is  not  alleged,  and  of  the  judgment  of 
the  Court  in  the  case  of  Philp  against  Milne,  15th  January  1800,  repels  the  defence 
founded  on  the  sexennial  prescription;  and,  before  further  answer,  appoints  the 
defender  to  give  in  a  condescendence  of  his  objections  to  the  bills  sued  for." 

The  defender  petitioned  and  pleaded, — By  12th  George  III.  c.  72  (made  perpetual 
by  23d  George  III.  c.  18,  s.  55)  this  action  is  totally  incompetent.  It  is  a  rule,  perhaps 
the  most  important  in  all  judicial  proceedings,  that  there  is  to  be  no  departure  from  die 
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express  worde  of  an  Act  of  Parliament,  where  these  words  admit  of  no  ambiguity.  The 
woids  of  the  Act  are, — **  Whereas  the  not  limiting  bills  and  promissory  notes  to  a 
moderate  endurance  has  been  found  by  experience  to  be  attended  with  great  incon- 
Teniences ; "  and  the  intention  was,  that  bills  and  promissory  notes  should  be  eo  limited 
as  not  to  endure^  that  is  to  say,  as  not  have  an  existence  as  a  document  or  voucher  of 
debt^  after  the  expiration  of  a  certain  time.  This,  however,  was  not  meant  to  destroy 
the  claim  of  the  creditor,  as  it  might  originally  stand  before  the  bill  or  note  was  granted 
for  it,  or  as  it  might  happen  to  be  acknowledged  independently  of  such  document ;  for 
it  is  provided  that  it  may  be  lawful,  after  the  expiration  of  the  six  years,  "  to  prove  the 
debts  contained  in  the  said  bills  and  promissory  notes,  and  that  the  same  are  resting  and 
owing  by  the  oaths  or  writs  of  the  debtor."  And  when  to  this  are  added  the  enacting 
words  of  the  statute,  "  that  no  bill  shall  be  of  force  or  effectual  to  produce  action  in 
Scotland,  unless  such  action  shall  be  commenced  thereon  within  the  space  of  six  years," 
nothing  can  be  more  express  than  that  no  action  could  lie  on  the  bill  or  note  as  an 
existing  document,  although  action  might  lie  for  the  debt  itself  to  be  established  by 
other  evidence. 

In  the  correctness  of  judicial  proceeding,  nothing  is  more  important  than  that  the 
action  should  be  accurately  laid  j  and  this  Court  and  the  House  of  Lords  have  been 
anxious  to  preserve  this  correctness,  by  requiring  great  accuracy  in  the  original  libel. 
It  is  not  enough  to  support  an  action,  that  the  summons  makes  a  demand  for  the  sum 
alleged  to  be  due,  if  that  demand  is  grounded  specifically  upon  certain  facts  or  docu- 
ments libelled,  upon  the  footing  of  which  no  judgment  can  be  pronounced,  although  it 
may  be  that^  upon  other  grounds,  and  other  evidence,  the  claim  may  be  sustained;  12th 
February  1800,  Murdoch,  Eobertson,  and  [160]  Company  against  Lee  (not  reported) ; 
reversed  in  the  House  of  Lords,  without  prejudice  to  bringing  new  action,  26th 
November  1801. 

The  ground  of  decision  specified  in  the  case  of  Philp,  and  repeated  by  the  Lord 
Ordinary^  that  "  payment  is  not  alleged,"  is  not  a  competent  plea  on  the  part  of  the 
pursuers,  nor  sound  as  a  ratio  decidendi  on  the  part  of  the  judge,  while  the  preliminary 
question  is  undecided,  whether  the  action  can  be  entertained  at  alL  For,  if  it  is  not 
correctly  laid,  he  is  not  bound  to  answer  where  the  rules  of  evidence,  by  which  the  case 
is  to  be  tried,  are  different  in  the  one  form  of  action  from  those  by  which  judgment 
must  be  given  in  an  action  of  another  description.  The  only  defence  which  the  defender 
can  be  required  to  put  in  is,  '*  that  the  bill  is  prescribed,"  leaving  it  to  the  pursuer  to 
make  what  he  can  of  the  bills  as  adminicles  of  evidence  in  a  competent  action. 

The  pursuers  in  answer  quoted  extracts  from  the  defender's  previous  pleadings,  as 
proceeding  mainly  on  the  averment  that  the  biUs  were  illegally  impetrated,  and  never 
constituted  any  valid  debt  in  favour  of  Mr.  Clarkson ;  and  contended  that  the  plea  of 
prescription  was  altogether  excluded  by  the  statement  which  the  defender  had  given  of 
the  facts  of  the  case. 

The  principle  adopted  by  the  Lord  Ordinary  is  plainly  founded  in  substantial  justice ; 
and  is  in  no  degree  at  variance  with  the  statute,  that,  to  lay  a  foundation  for  the  plea  of 
prescription,  the  defender  in  an  action  concluding  for  payment  of  bills  of  a  date  beyond 
the  six  years,  if  he  makes  any  statement  of  facts,  must  allege  payment.  Had  the 
defender  merely  denied  that  the  debt  was  resting  and  owing,  then  it  is  true  that  the 
pursuers  must  have  had  recourse  to  his  writ  or  oath  j  but  he  chose  or  felt  himself  con- 
strained to  enter  into  details,  and  then  could  not  allege  payment  consistently  with  truth. 
The  case  just  comes  to  this,  whether  the  statements  of  the  defender  in  his  defences  and 
pleadings,  and  the  admissions  which  they  contain,  do  not  fully  prove  that  the  debt  is 
still  resting  and  owing?  19th  November  1784,  Robertson  against  Clarkson. — 15th 
January  1800,  Philp  against  Milne. 

The  meaning  of  the  provision,  that  it ''  may  be  lawful  to  prove  the  debt  contained  in 
the  said  bills  or  promissory  notes,  and  that  the  same  are  resting  and  owing  by  the  oath 
or  writs  of  the  debtor,"  is,  that  recourse  must  be  had  to  the  writ,  or  oath  of  the  defender, 
to  prove  that  the  debt  is  resting  and  owing,  w?ien  it  is  necessary  to  prove  that  point; 
bat  it  is  quite  unnecessary,  when,  by  the  statement  of  the  defender  himself,  it  is 
acknowledged  that  the  biUs  are  not  paid. 

The  argument  that  no  action  can  be  sustained  upon  a  prescribed  bill,  though  it  may 
be  used  as  an  adminicle  of  evidence,  is  a  mere  point  of  form,  and  was  discussed,  but  not 
considered  as  involving  any  serious  difficulty,  in  prior  cases.     If  the  words  that  [161] 
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the  prescribed  bill  "  shall  produce  no  action  "  are  to  hare  any  influence,  it  is  plain  that 
the  statute  would  be  equally  fatal  to  an  action,  not  indeed  mentioning  the  bills  in  the 
summons,  but  in  which  decree  could  be  founded  solely  upon  the  bills  as  the  only  proof 
of  the  debt 

Lord  Graigie, — By  the  Act  establishing  the  prescription,  the  defender  is  entitled 
just  to  plead  prescription;  and  then  there  must  be  a  reference  to  his  writ  or  oath.  But 
it  is  to  the  honour  of  the  practitioners  of  Scotland,  that  instead  of  at  once  pleading  the 
statute,  they  go  into  the  circumstances.  This  is  of  great  use  to  the  pursner,  as  it  enables 
him  when  the  reference  is  made  to  endeavour  to  find  a  contradiction.  But  I  am  sonj 
to  say,  that  the  practice  of  the  Court  has  gone  further  than  the  law  authorizes^  and  has 
held,  that  the  pleadings  of  the  party  are  to  be  taken  as  the  writ  of  the  party.  My 
impression  is,  that»  when  a  defender  states  the  particulars,  the  Court  are  not  entitled, 
unless  in  very  few  cases,  to  form  an  argumentative  judgment^  as  if  the  case  did  not  M 
under  the  prescription ;  and,  therefore,  unless  in  a  case  where  it  is  clear  from  the  oath 
that  the  defender  has  not  puiged  himself,  the  Court  ought  to  go  on  the  oath  alone;  and 
I  do  not  think  here  the  oath  of  reference  is  unnecessary ;  there  may  be  an  opportuni^ 
of  inquiring  at  the  defender  as  to  the  particulars.  Where  a  party  wishes  not  to 
confine  himself  to  the  bill,  the  proper  way  is  not  to  Ubel  the  bill  itself,  but  on  the 
circunastances,  and  use  the  •  bill  as  an  adminicle  of  proof ;  but  when  an  action  on  the 
bill  alone  is  brought,  the  rights  established  in  the  defender  by  the  Act  are  to  be  followed 
out  and  not  narrowed. 

Lord  Glejilee. — My  opinion  is  very  much  the  same.  I  cannot  accede  to  the  doctrine 
that  the  action  is  incompetent,  not  merely  that  it  is  irrelevant,  but  that  it  should  be 
turned  out  of  Court.  I  think  the  Act  was  meant  to  go  no  further  than  that  prescriptioD 
is  a  good  defence ;  and  the  defender  need  say  nothing  more.  It  is  a  different  qneatioD, 
whether  it  is  necessary  to  refer  to  him ;  and,  in  this  case,  I  was  inclined  to  agree  with 
Lord  Craigie.  I  do  not  think  it  has  much  connexion  with  the  case  of  Milne,  as  the 
only  case  in  which  we  can  disregard  prescription,  is  where  the  defender  has  in  a  solemn 
paper,  as  in  the  defences,  such  a  representation,  as  if  he  swore  to  it,  would  be  conclusive 
against  him,  when  there  would  be  no  need  for  the  oath.  In  the  case  of  Miine  the 
admission  was  explicit  that  he  had  not  paid  the  bill,  and  it  was  in  the  hands  of  an 
onerous  indorsee,  while  here  it  is  in  the  hands  of  the  original  drawer.  The  statute  bbje, 
that  "  resting  and  owing  "  must  be  referred  to  oath,  which  is,  not  only  that  the  bill  has 
not  been  paid,  but  that  it  ever  existed ;  and,  if  the  defender  says  in  the  oath  that  it 
once  was  due,  but  that  it  has  been  compensated,  or  the  like,  that  will  be  extrinsic ;  bat 
if  he  says  I  never  paid  this  bill  as  being  a  game  debt,  it  would  be  absurd  to  say  that  the 
bill  has  [152]  not  been  paid ;  and  that  he  is  concluded  from  pleading  prescription  by 
what  he  has  said  in  his  defences.  In  this  case,  I  do  not  think  there  is  that  explicit  adnus- 
sion  of  the  debt,  as  if  made  on  oath,  would  have  been  sufficient  to  conclude  him. 

Lord  Bannaiyne. — The  prescription  does  not  annul  the  debt^  but  it  cannot  be  a 
ground  of  action  unless  proved  by  the  oath  of  the  defender ;  and,  if  the  defender  say, 
I  accepted  this  bill,  but  it  was  without  value,  then  he,  having  stated  such  a  defence, 
passes  from  the  prescription,  and  admits  that  the  debt  has  not  been  paid  from  the  nature 
of  his  pleadings.  I  think  enough  of  Justice  is  done  him,  if  he  is  allowed  to  prove 
his  defence.  It  is  not  the  Court  denying  effect  to  the  statute,  but  the  party  himself 
depriving  himself  of  it.     I  do  not  think  it  interferes  with  the  Act. 

Lord  Justice^Clerk, — There  is  another  decision  referred  to,  that  of  Robertson  against 
Clarkson.  There  I  see  the  way  in  which  the  case  was  considered  was,  that  the  Court 
thought  the  statement  by  the  defender  so  minute,  that  it  was  in  effect  the  oath  of  the 
party.  In  Philp's  case,  the  Court  went  farther ;  but  the  fair  import  of  it  is,  that  where 
the  party  makes  such  an  admission  there  is  no  need  for  the  oatn.  But  looking  at  the 
Act  of  Parliament,  I  was  much  staggered  whether  this  Court  has  not  taken  upon  them 
to  put  an  interpretation  on  it,  which  it  is  difiBicult  to  reconcile  with  the  words  of  it 
For  it  points  out  that  where  the  six  years  have  elapsed,  the  mode  of  proceeding  is  by 
referring  to  the  writ  or  oath,  and  the  defender  is  entitled  to  stand  on  the  statute.  If  it 
had  not  been  for  the  decisions,  the  interpretation  put  on  the  statute  by  Lord  Craigie  is 
the  proper  construction.  Now,  here  the  party  states  circumstances  said  to  be  enough 
to  make  out  that  there  has  been  no  payment  of  this  bill.  But  the  question  is,  Whether 
I  am  to  hold  any  statement  by  him  as  an  oath.  I  cannot  discover  where  we  have  any 
authority  under  the  Act  for  saying,  that^  if  there  are  not  circumstances  inferring  non* 
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payment^  we  are  to  go  to  the  oath.  The  puraaei  is  entitled  to  put  all  interrogatories  as 
to  these  circamstances,  bat  I  do  not  think  that  this  is  a  case  making  the  oath  unneces- 
sarj.  I  cannot  concur  in  adhering  to  this  interlocutor  simply ;  there  must  be  an  oath, 
and  then  we  will  judge  of  the  oath. 

The  Court  ''recall  the  interlocutor  complained  of;  and  find,  that  what  is  stated  in 
the  petitioner's  defences  to  this  action  is  not  sufficient  to  preclude  a  reference  to  his 
oath  to  proYe  the  debts  contained  in  the  bills,  and  that  the  same  are  resting  and 
owing  in  terms  of  the  Act  of  Parliament ; "  and  remit  to  the  Lord  Ordinary  to  proceed 
accordingly^ 

No.  44.         F.C.  N.8.  VL  153.     16  June  1820.     1st  Div.— Lord  Alloway. 

Bishop,  Pursuer. — Cockburn. 

Chisholm,  Defender. — Brownlu. 

JwrMictum — Judice  of  Peace — JSmaU  Debt  Court. — It  is  sufficient  to  warrant  a  reduc- 
tion of  a  decision  of  the  justices  of  the  peace,  under  the  Small  Debt  Act,  that  the 
pursuer  libel  in  his  summons  that  the  justices  committed  wilful  iniquity,  though  the 
facts  allied  do  not  amount  to  any  thing  more  than  error  in  judgment. 

Chisholm  raised  an  action  before  the  Small  Debt  Court  under  the  Act  39  and  40, 
Geo.  in.  c.  46,  against  Bishop,  concluding  for  payment  of  L.5,  the  balance  of  an  account 
of  wages  alleged  to  be  due  to  Chisholm's  wife,  for  the  period  she  served  in  Bishop's 
^mily  previous  to  her  marriage.  Bishop  denied  that  she  had  been  his  servant,  but 
that^  being  his  niece,  she  had  been  gratuitously  kept  at  bed  and  board  from  Wbitsunday 
1803  to  Martinmas  1805,  the  period  of  her  pretended  service,  and  that,  at  any  rate,  the 
account  was  prescribed.     The  justices  found  the  defender  liable. 

Bishop  brought  an  action  of  reduction  before  the  Supreme  Court;  and  Chisholm 
pleaded  that  the  action  was  not  competent.  In  support  of  his  argument,  he  maintained 
that  the  great  object  of  the  institution  of  the  Small  Debt  Court  was  to  shorten  litigation 
in  questions  for  small  sums  between  people  in  the  lower  ranks  of  life ;  that  the  justices 
were  authorised  to  decide  according  to  equity  and  the  dictates  of  a  good  conscience, 
independently  of  the  rigid  and  inflexible  rules  of  law ;  that  the  decree  of  the  justices 
was  not  subject  to  advocation,  nor  to  suspension,  appeal,  or  other  stay  of  execution,  and 
that  even  reduction  was  only  competent  on  the  ground  of  "alleged  iniquity  or  oppres- 
don,"  sect.  13,  and  that  this  iniquity  was  not  mere  error  of  judgment,  but  wilful  and 
deliberate  injustice  done  malo  animo, — Johnston  against  Kellow,  19th  January  1803. 
— Sempill  against  Alexander,  19  th  January  1810.  That  there  was  no  evidence  or  trace 
of  malus  animus  in  the  present  case ;  for,  although  Bishop  stated  in  his  summons  that 
the  justices  committed  the  "  most  apparent  iniquity,  and  actual,  intentional,  and  wilful 
injustice  and  oppression,"  yet  [154]  he  had  not  ventured  to  follow  out  this  general 
allegation  by  any  special  narrative  of  facts  inferring  that  the  judgment  now  called  in 
question  was  pronounced  in  opposition  to  equity  and  a  good  conscience ;  in  opposition 
to  the  judge's  conviction  of  the  merits  of  the  case ;  or  in  opposition  to  evidence, — which 
were  implied  in  the  meaning  of  the  word  "  iniquity,''  as  used  in  the  statute :  That  there 
was,  besides,  the  strongest  inexpediency  against  reviewing  the  decisions  of  the  justices 
on  itiyial  grounds,  more  especially  when  their  judgment  was  well  founded ;  and  here 
Bishop  had  admitted  that  he  kept  a  servant  before  the  pursuer's  wife  went  to  reside  in 
his  house ;  that  he  kept  no  servant  during  the  time  she  resided  there ;  and  that  he  got 
home  a  servant  the  day  she  left  his  house,  and  he  did  not  allege  payment. 

Bishop  ansroered. — ^That  the  action  was  perfectly  competent;  that  the  Legislature 
had  seen  cause  to  prohibit  any  stay  to  execution  by  the  ordinary  processes  of  review ;  but 
it  left  redress  open  by  reduction,  where  there  had  been  "  iniquity  or  oppression."  That, 
if  ^iniquity  "  means  error  in  judgment,  then  the  action  was  competent,  because  the  inter- 
locator  was  a  flagrant  violation  of  the  law ;  and  if  something  more  than  mere  error  in 
judgment  was  necessary,  then  also  was  the  action  competent,  for  the  libel  stated  that  the 
justices  had  committed  the  **  most  apparent  iniquity,  and  actual,  intentional,  and  wilful 
injustice,  and  oppression." 

The  Lord  Ordinary  (10th  June  1819),  sustained  the  reasons  of  reduction;  and  found 
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that  the  accoant  pursued  for  before  the  justices  was  prescribed ;  adding,  in  a  note,  that 
the  summons  of  reduction  had  been  brought  in  the  very  terms  pointed  out  by  the 
statute." 

The  defender  Chisholm  petitioned  ;  and,  on  advising  the  petition  with  answers,  three 
of  the  Judges  thought  that  the  word  "  iniquity,"  in  the  Small  Debt  Acts,  meant  merely 
legal  "iniquity."  The  other  two  Judges  were  of  a  different  opinion ;  and  as  the  point 
affected  the  cases  of  Sempill  and  Johnstone,  relied  on  by  the  petitioner,  the  Courts  before 
farther  procedure,  remitted  the  case  for  the  consideration  of  all  the  Judges  of  both  Divi- 
sions of  the  Court ;  and  requested  the  opinions  of  their  Lordships  upon  the  competency 
of  the  present  action  of  reduction,  and  as  to  the  meaning  or  construction  to  be  put  upon 
the  word  "  iniquity,"  as  occurring  in  the  Small  Debt  Act. 

Their  Lordships  delivered  an  unanimous  opinion,  that  the  present  action  was  com- 
petent ;  and  that  the  allegations  of  the  summons  were  relevant  to  warrant  a  redactioii 
upon  the  head  of  iniquity,  as  expressed  in  the  Small  Debt  Act. 

The  Court  "  having  resumed  the  consideration  of  this  petition,  and  advised  the  same, 
with  the  answers,  and  also  the  opinions  of  the  other  Judges  of  both  Divisions  of  the 
Court,  [156]  including  the  permanent  Lords  Ordinary,  they  recal  the  interlocutor  of  the 
Lord  Ordinary  reclaimed  against ;  sustain  the  competency  of  the  action  of  reduction ; 
and  remit  to  the  Lord  Ordinary  to  hear  parties  further  on  the  merits  of  the  case,  and  to 
do  otherwise  as  he  shall  see  cause." 


No.  46.        F.C.  KS.  VL  156.     23  June  1820.     2nd  Div.— Lord  PitmiUy. 

Hector  Gbant,  Pursuer.— jPbrsy^A. 

Claud  Girdwood  and  Co.,  Defenders. — Sken^. 

Arbitration — Bankrupt, — Found  that  a  decree-arbitral  pronounced  after  the  bankruptcy 
and  sequestration  of  one  of  the  submitters  is  effectual,  intimation  having  been  pre- 
viously given  to  the  trustee  for  the  creditors,  in  order  that  he  might  appear  for  their 
interest. 

Robert  Fleming,  and  Claud  Girdwood  and  Company,  had  various  transactions  in 
trade ;  and  referred  the  adjustment  of  their  accounts  to  arbitration.  After  some  discus- 
sion, the  [157]  arbiter  issued  notes  unfavourable  to  Fleming.  Soon  afterwards  Fleming's 
estate  was  sequestrated  under  the  Bankrupt  Act.  The  arbiter  appointed  intimation  to 
be  made  to  Hector  Grant,  trustee  for  Fleming's  creditors,  in  order  that  he  might  appear 
for  their  interest.  The  trustee  raised  a  declarator  to  have  it  found  that  the  arbiter  had 
no  right  to  proceed ;  and  the  arbiter  having  notwithstanding  pronounced  a  decree,  he 
raised  a  reduction  of  that  decree,  upon  this  ground,  among  others,  that  the  bankruptcy 
and  sequestration  of  Fleming  put  an  end  to  the  submission. 

Pleaded  for  the  pureuer, — In  a  submission,  as  in  a  mandate,  to  which  it  is  very 
analogous,  there  is  a  ddeduA  personoe  on  the  part  of  both  of  the  submitters;  and  a 
delecius  pereonoB  is  not  transmissible.  Therefore,  a  submission  falls  on  the  death  or  the 
marriage  of  the  submitter;  Erskine,  b.  iv.  tit.  3,  sect.  29. — ^Lady  Elizabeth  Maitland 
and  ODhers  against  the  Representatives  of  Mitohell  and  Arnot,  18th  May  1796.— 
Another  reason  why  it  falls  in  such  cases  is,  that  the  estate  of  the  submitter  beoomes 
vested  in  a  different  person,  who  has  then  the  only  interest  in  it.  Both  of  those  reasons 
apply  in  the  case  of  a  sequestration ;  and  it  was  accordingly  found,  that  a  decree-arbi^ 
pronounced  in  certain  circumstances,  in  such  a  case  was  ineffectual;  Barbour  against 
Wight,  21st  November  1811. 

Even  although  the  submission  were  not  to  fall  on  sequestration,  it  must  be  modified 
in  the  same  manner  as  other  contracts,  in  which  a  bankrupt  has  become  bound  to  pe^ 
form  any  fact^  e.g.  to  deliver  goods,  to  build  a  house,  to  cultivate  a  farm  as  tenant,  or 
the  like.  Li  such  cases,  the  creditors  are  not  bound  to  specific  implement,  but  only  to 
rank  the  creditor  in  the  obligation,  for  any  damages  which  he  can  substantiate.  But  ft 
claim  of  damages  is  evidently  inapplicable  to  such  a  case  as  the  present. 

Answered, — Although  there  is  a  ddedus  personm  in  the  original  appointment  of  the 
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arbiter,  the  sabmission  is  irrevocable  by  either  of  the  parties.  It  is  in  the  same  situa- 
tion as  a  process  in  a  court  of  law,  where  the  authority  of  the  judge  is  independent  of 
both  of  the  parties ;  and  it  is  not  said  that  such  a  process  falls  by  bankruptcy. 

Although  it  is  generally  true  that  a  submission  expires  by  the  death  of  a  party,  the 
only  ground  of  this  is,  that  the  terms  of  the  contract  are  only  understood  to  bind  the 
paity  himself,  unless  there  be  a  special  clause  that  it  shall  bind  his  heirs.  But  such  a 
clause  is  competent  and  is  very  usual ;  and  an  heir  must  fulfil  an  award  pronounced 
before  the  4^th  of  his  ancestor ;  both  of  which  are  inconsistent  with  the  pursuer's 
doctrine  of  the  intransmissibility  of  submissions  on  account  of  the  delectus  personce. 

It  is  nowhere  laid  down  that  a  submission  falls  on  the  bankruptcy  and  sequestration 
of  a  submitter,  or  on  a  conveyance  of  his  whole  estate.  The  case  of  Barbour  is  an 
authority  for  the  respondents,  as  the  objection  stated  there  was,  that  the  trustee  [158]  had 
not  an  opportunity  of  being  heard ;  and  it  was  taken  for  granted  that,  otherwise,  the 
decree-arbitral  would  have  been  effectual. 

There  is  a  radical  error  in  the  pursuer's  assumption  that  sequestration  affects  the 
essence  of  any  contract.  All  contracts  by  a  bankrupt  subsist  notwithstanding  sequestra- 
tion. For  reasons  of  expediency,  indeed,  certain  contracts  are  restricted  where  specific 
performance  would  affect  a  fair  division  of  the  funds.  But  all  contracts  are  fulfilled  %n 
ierminigj  wherever  that  is  possible,  consistently  with  an  equal  distribution  of  the  funds. 
A  decree-arbitral  does  not  prevent  such  a  distribution.  On  the  contrary,  it  is  to  be  pre- 
Bomed  that  the  arbiter  will  only  admit  just  claims  against  the  bankrupt,  and  the  trustee 
has  an  opportunity  of  stating  all  defences  which  may  occur  to  him  in  behalf  of  the 
creditors. 

It  is  not  alleged  that  the  submission  is  ineffectual  against  the  solvent  submitter,  if 
the  trustees  shall  find  it  expedient ;  and,  therefore,  both  in  principle  and  in  equity,  the 
trustee  ought  also  to  be  bound  to  him. 

It  would  be  attended  with  much  injustice  if  the  pursuer's  argument  were  admitted. 
Submissions  often  subsist  for  many  years ;  interim  decrees  are  often  pronounced,  and 
Touchers  given  up  in  consequence ;  and  material  witnesses  may  die  before  the  submission 
is  opened  up  by  the  bankruptcy. 

The  Lonl  Ordinary  "  repelled  the  reasons  of  reduction  founded  on  the  fact  of  Robert 
Fleming  having  been  sequestrated  before  the  decreet-arbitral  was  pronounced;  found 
that  the  submission  did  not  fall  or  become  null  by  the  bankruptcy  of  Fleming,  one  of 
the  parties,  submitting ;  and,  in  respect  it  appeared  from  the  decreet-arbitral,  and  was 
admitted  at  the  pleading  by  the  pursuer's  counsel,  that,  before  the  decree-arbitral  was 
pronounced,  the  pursuer,  the  trustee,  was  called  upon  by  the  arbiter  to  make  appearance 
in  the  submission  for  the  interest  of  the  creditors,  found  that  the  bankruptcy,  before 
the  date  of  the  decreet-arbitral,  afforded  no  ground  in  law  for  reducing  the  award." 

The  Court,  upon  advising  a  reclaiming  petition,  with  answers,  without  expressing 
detailed  opinions,  unanimously  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 


No.  47.  F.C.  N.S.  YI.  159.     4  July  1820.     let  Div. 

Geobge  Dunlop,  W.S.,  Pursuer. — Clerky  Cranstoun,  Baird,  et  Jardine. 

The  Honourable  Sir  Alexander  Inglis  Cochrane,  Defender. — Bean  of  Faculty 

Boss,  Tho.  Thomson^  J.  H.  MKenzie,  et  Forsyth. 

Adjudieation, — Adjudication  in  implement  of  a  trust-disposition,  granted  for  the  purpose 
of  creating  a  tentative  title  in  the  person  of  the  truster,  dismissed. 

Dr.  Ramsay  was  a  claimant  of  the  estate  of  Murdieston,  of  which  Sir  Alexander 
Inglis  Cochrane  was  in  possession.  In  order  to  give  himself  a  vesting  title,  Dr.  Ramsay 
grauted  a  trust-disposition  of  the  estate  in  favour  of  his  man  of  business,  Mr.  Dunlop. 
Upon  that  deed,  Mr.  Dunlop  raised  an  action  of  adjudication  in  implement  against  Dr. 
Bamsay,  in  which  decree  was  pronounced  in  terms  of  the  libel  by  Lord  Alloway, 
Ordinary.  A  representation  by  Sir  Alexander  Cochrane  against  this  interlocutor  was 
ordered,  with  the  answers,  to  be  printed  and  reported  to  the  Court,  who  adhered. 

Sir  Aieu^uder  Qochnoie  petition^  aad  pleaded, — Although  not  called  aa  a  psirt^y  in 
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this  cause,  the  petitioner  has  a  material  interest,  being  nothing  less  than  to  pievent 
another  party  from  making  up  a  title  to  his  estate.     This  is  attempted  by  a  decree  of 
adjudication  in  implement  of  a  disposition  granted  by  Dr.  Eamsay  to  Mr.  Donlop    It 
has  been,  no  doubt,  a  part  of  our  practice  from  an  early  period  to  assist  a  just  and 
onerous  creditor  to  counteract  the  fraud  of  a  debtor  lying  out  unentered  to  his  heritage, 
by  allowing  him  to  deduce  a  process  of  adjudication  against  the  debtor's  estate  ,*  and, 
being  a  summary  proceeding  calculated  to  secure  the  payment  of  an  actual  debt,  it  was 
suffered  to  pass  periculo  petefUis,  without  any  investigation  into  the  nature  or  extent  of 
the  debtor's  right.     Even  in  the  case  of  an  unquestionable  debt,  this  course  involved  a 
considerable  stretch  of  exact  feudal  rules ;  inasmuch  as  such  adjudications  might  be 
deduced  against  estates  to  which  the  debtor  had  no  good  claim  of  succession,  and  ovef 
which  there  already  existed  the  infeftment  of  a  true  owner,  whose  interest  might  be 
seriously  affected  by  the  appearance  of  such  an  adjudication  on  the  record.     For  the 
[160]  sake,  however,  of  securing  eventual  justice!  to  the  creditors,  this  extraordinary 
remedy  was  introduced  and  sanctioned ;  but  it  was  a  great  and  violent  stretch  when  the 
Court  permitted  this  practice  to  be  made  the  pretext  of  an  analogical  and  fictitious  pro- 
ceeding at  the  instance  of  individuals  conceiving  themselves  to  be  heirs  in  apparencv  to 
estates  already  in  the  feudal  possession  of  other  owners.     This,  however,  has  confessedly 
been  done  by  means  of  fictitious  bonds  granted  to  trustees,  upon  which  adjudications 
have,  in  various  instances,  been  allowed  to  pass  for  the  purpose  of  creating  a  title  by 
which  they  might  be  in  a  condition  to  challenge,  and  eventually  to  reduce  an  existing 
infeftment.     There  was  this,  however,  to  be  said  for  such  extensions  of  the  process  of 
adjudication  to  the  creation  of  a  tentative  title,  that  the  sort  of  irregularity  and  distor- 
bance  which  they  created  in  the  record  of  genuine  land  rights,  was  exactly  ^'uAiem 
generis  with  that  which  had  been  indulged  to  creditors.     As  the  claims  and  pretensions 
of  the  debtor  to  the  estates  against  which  the  adjudication  was  deduced  on  behalf  of 
the  creditor,  might,  in  themselves,  be  groundless  or  vexatious,  and  the  debts  themsehee 
might,  at  bottom,  be  chimerical  and  unjust,  without  the  possibility  of  affording  to  the 
true  owner  of  the  estate  any  immediate  preventive  against  the  registration  of  sach 
fictitious  burdens ;  so  the  fictitious  process  of  adjudication  upon  a  trust-bond  might  be 
considered  as  entitled  to  some  toleration,  because  the  evil  which  it  occasioned  was,  in 
its  nature,  analogous,  and  in  its  extent  not  more  grievous,  than  that  to  which  feudal 
owners  were  already  exposed  from  other  quarters.     Such  has  been  the  specific  remedy 
which  the  Court  has  sanctioned  as  an  antidote  to  the  evil  arising  from  going  beyond  the 
strict  rule  of  law. 

But  such  is  not  the  remedy  which  Dr.  Eamsay  and  his  trustee  have,  in  the  present 
instance,  adopted.  This  is  not  an  adjudication  analogous  to  those  which  have  been 
introduced,  either  by  statute  or  by  practice  for  the  security  of  creditors.  There  is  here 
exhibited,  not  a  fictitious  bond  creating  Mr.  Dunlop  a  fictitious  creditor  of  Dr.  Ramsay, 
but  a  fictitious  disposition  of  the  entire  and  absolute  property  of  the  estate ;  and,  under 
this  disposition,  Mr.  Dunlop  is  seeking  a  feudal  investiture  by  means  of  an  abjudication 
in  implement ;  and,  if  this  investiture  is  obtained,  it  must  be  entered  on  the  public 
records,  and  there  stand  as  a  simple,  absolut<^,  and  unqualified  right  of  property  m  the 
estate  of  Murdieston.  This  mode  of  proceeding  is  new,  and  ought  not  to  be  sanctioned 
by  the  Court.  It  implies  a  much  greater  power  in  the  person  of  the  granter  than  if  he 
had  granted  a  bond  for  a  fictitious  debt.  In  granting  a  bond,  confessing  a  certain  debt^ 
the  granter  does  nothing  directly  but  placing  himself  gratuitously  under  an  obligation  of 
a  kind  which  every  individual  has  it  in  his  power  to  contract  It  is,  in  all  respects,  a 
deed  ex  facie  onerous ;  and  the  subsequent  proceedings  on  the  part  of  the  nominal 
creditor  are,  in  all  respects,  the  same  as  if  the  debt  were  a  real  one.  They  are  no  more 
than  ordinary  steps  of  diligence  [161]  which  every  creditor  would  be  entitled  to  employ, 
and  which  those  who  are  the  real  or  present  possessors  of  the  estate  meant  to  be  affected, 
would  have  no  direct  or  instant  means  of  preventing. 

But  in  the  mode  of  proceeding  by  trust-disposition,  there  is  on  the  part  of  the 
granter  a  direct  and  undisguised  pretension  to  the  exercise  of  a  right  which  belongs  only 
to  him  who  is  the  real  owner  of  the  estate.  The  granting  such  a  disposition  proceeds 
on  the  bold  assumption,  and  in  the  direct  exercise  of  that  very  right  which  is  meant  to 
be  the  subject  of  controversy;  and  the  right  which  is  thus  conveyed  to  the  fictitious 
disponee,  naturally  pre-supposes  the  validity  oi  that  very  title  which  is  the  subject  of 
dispute,    . 
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In  Ae  case  of  a  trnst-bond  and  an  adjndication  for  secnrity  and  payifient  of  the  debt 
acknowledged  in  the  bond,  the  fictitious  creditor  takes  the  benefit  of  a  form  of  process 
in  the  highest  degree  summary  and  privileged,  and  which,  for  the  sake  of  real  creditors, 
the  law  will  not  suffer  to  be  interrupted  by  questions  and  litigations  as  to  the  reality  of 
the  debtor^s  right  in  the  lands  against  which  the  adjudication  is  to  be  deduced.  But, 
in  the  case  of  a  fictitious  disposition  and  adjudication  in  implement  at  the  instance  of  a 
fictitious  disponee,  the  process  is  by  no  means  of  the  same  summary  and  privileged  kind. 
It  in  not  a  process  which  the  disponee  is  entitled  to  carry  on  without  opposition,  and 
without  having  to  discuss  the  objections  of  those  who  may  conceive  themselves  to  have 
the  true  right  to  the  estate  which  is  the  subject  of  transfer.  It  is,  therefore,  clear,  that, 
although  the  present  mode  of  proceeding,  if  unopposed,  would  answer  the  ends  in  view, 
yet^  in  its  own  nature,  it  is  improper  and  inept  for  such  a  purpose,  inasmuch  as  it 
admits  of  that  very  opposition  and  counteraction  which  the  parties  ought  to  be  able  to 
avoid,  whose  sole  object  is  the  creation  of  a  vesting  title. 

Adjudications  of  this  kind  are  matters  of  equitable  indulgence,  and  therefore  ought 
to  be  conducted  in  the  manner  least  injurious  to  the  party  in  possession  of  the  estate. 
They  ought,  in  pursuance  of  this  view,  to  be  allowed  only  upon  trust-bonds,  and  not 
upon  dispositions.  But^  at  all  events,  no  infeftment  should  be  allowed  upon 
adjudication  proceeding  upon  a  disposition,  till  the  question  of  right  is  finally 
determined.  A  process  allowed  only  from  equitable  indulgence,  ought  not  to  be  allowed 
to  go  farther  than  the  necessity  of  the  case  requires ;  and,  if  infeftment  be  unnecessary, 
it  ]a  peculiarly  objectionable,  because  it  is  precisely  infeftment  that  is  most  directly 
contrary  to  the  legal  right,  and  also  to  the  interest  of  the  party  opposing  the  adjudica- 
tion. If  every  person  must,  in  strict  law,  have  right  to  object  to  an  adjudication  of  an 
estate,  which  he  possesses,  and  maintains  to  be  his,  as  the  estate  of  another,  for  the 
fictitious  debt  of  another,  a  fortiori  must  every  person  have  right,  in  strict  law,  to 
object  the  actual  taking  of  infeftment  in  his  estate  by  another  whose  right  to  that  estate 
he  utterly  denies.  The  interest  to  [162]  object  to  this  is  plain  and  strong.  Infeftment 
most  injure  the  credit  of  the  holder  of  the  estate.  It  may  be  joined  to  possession 
illegally  obtained,  and  prejudice  the  opposer  of  the  adjudication  in  maintaining  or 
recovering  his  possession.  It  may  be  made  a  title  of  prescription.  It  may  afford  a 
ground  for  a  competition  in  a  process  of  maills  and  duties  against  tenants,  or  multiple- 
poinding  brought  by  them.  It  may  even  be  made  the  ground  of  removings  against 
tenants ;  and  the  possession  of  the  true  owner  mav  be  injured  and  embarrassf'd  in  a 
thousand  ways  by  means  of  it. — Bank.  vol.  ii.  p.  354,  sect  101. — Acte  of  Sederunt, 
February  28,  1662. — Erskine,  b.  iii.  tit.  8,  sect.  72. — Gordon  v.  Fnrbesses,  7th 
February  1699,  FoutU, — Buchanan  v.  Marquis  of  Montrose,  March  19,  1707,  Diet.  i.  p. 
12.-^Calder  r.  Ogilvy,  January  31,  1712,  Founi.—Bufl  v.  Ogilvy,  July  19,  1734,  Diet. 
i  p.  12.  In  these  cases,  there  does  not  appear  to  have  been  any  attempt  to  take  infeft- 
ment till  the  question  of  right  was  decided. — Gordon  against  Ogilvie,  February  17, 
1761. — Hepbume  against  Scott,  July  25,  1781. — Hunter  against  Lady  Forbes,  July  3, 
1810.— Idem  against  Eandem,  July  8,  1812. 

The  pursuer  arufuered. — The  petitioner,  finding  that  he  cannot  prevent  the  pursuer 
from  making  up  a  title  to  the  estate  of  Murdieston  in  one  shape  or  another,  endeavours 
to  dog  that  title  with  a  condition  altogether  new.  With  regard  to  the  origin  of  this 
mode  of  making  up  a  title,  it  is  unnecessary  to  inquire.  It  has  been  received  into  our 
practice  for  a  hundred  years,  and  is  regularly  used  and  taught  by  our  conveyancers  as 
one  of  the  most  common  modes  of  making  up  a  title  known  by  the  law  of  Scotland. 
An  exception  in  equity,  when  thus  confirmed,  is,  in  all  respects,  equal  to  a  maxim  of 
law.  It  becomes  the  legal  right  of  the  party,  in  every  case,  to  demand  it ;  and  that 
which  may  at  first  have  been  granted  in  particular  cases  from  views  of  equitable 
indulgence,  comes,  by  a  natural  progress,  when  those  cases  have  been  repeated  again 
and  again,  to  be,  to  all  intents  and  purposes,  an  ordinary  rule  of  law.  Infeftment  is 
always  contemplated  as  the  necessary  consequence  of  such  an  adjudication  being 
allowed  to  pass ;  and  the  hardship  of  such  infef tments  has  always  been  argued  as  an 
objection  to  this  mode  of  making  up  a  title.  The  petitioner  has  not  been  able  to  shew 
a  single  case  in  which  the  restriction  for  which  he  contends  was  imposed  upon  the 
adjudication.  According  to  feudal  principles,  it  seems  a  contradiction  to  hold  that  the 
Court  is  to  pronounce  a  decree  of  adrjudication  against  a  particular  estate,  and,  in  the 
sfime  decree,  to  den^  effect  to  that  adjudication  by  prohibiting  infeftment.     All  the 
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authorities  are  in  favonr  of  the  pursuer ;  and  the  practice  has  heen  uniform.— /Sbiu', 
b.  iv.  tit.  51,  sect.  9. — Bank.  b.  iii.  tit  6,  sect.  101. — Stair,  b.  iii.  tit  2,  sect  47. — 16th 
December  1707,  Tod  against  Scott,  Fount. — 15th  November  1666,  Cheyne  againBt 
Christie,  Stair.  />tW.— 21st  June  1700,  Hamilton  afi^ainst  Murray,  [163]  i^ount— 
Buchanan  against  Marquis  of  Montrose,  19th  March  1707,  Forbes. — Beveridge  against 
Crawford  and  Couts,  July  12,  1793. — Craigie  against  Kerrs,  January  19,  1808. 

A  majority  of  the  Court  were  of  opinion  that  it  would  be  harsh  to  allow  infeftment 
to  proceed  upon  this  adjudication.  With  regard  to  the  alleged  practice,  they  thought 
that,  if  it  existed,  it  was  improper,  and  the  sooner  it  was  checked  the  better. 

The  Court  "alter  their  former  interlocutor,  and  that  of  the  Lord  Ordinaiy 
reclaimed  against ;  dismiss  the  process  of  adjudication ;  assoilzie  from  the  conclusions 
of  the  same ;  and  decern." 

A  petition  was  refused  without  answers. 


No.  49.       F.C.  N.S.  VI.  164.     6  July  1820.     2nd  Div.— Lord  Cringletie. 

Executors  of  Wiluam,  Duke  of  Qubensberby,  and  John  Hyslop,  Pursuere. 
— ^For  the  Executors,  Clerk,  Cranstotm,  Irving,  Coddmm,  et  J.  A.  Murroj/; 
for  Hyslop,  Moncrieffet  WhigJia/m. 

Duke  of  Buccleuch  and  Queensberry  and  his  Tutors,  Defenders.— For 
the  Duke  of  Buccleuch,  T.  Thomson,  J^rey,  et  M^Kmzit. 

Tailzie — Irritancy. — "Where  a  tack  let  for  a  grassum  has  been  declared  to  be  ultra  vires 
of  an  heir  of  entail,  purgation  of  the  irritancy  thereby  incurred  found  not  competent 
after  the  death  of  the  grantor  of  the  tack. 

The  question  between  these  parties  reported  in  Faculty  Collection,  7th  March  1816, 
No.  XLIV.,  and  5th  February  1818,  No.  CLL,  having  been  again  carried  to  appeal, 
the  House  of  Lords  (12th  July  1819),  ordered,  in  the  declarator  at  the  instance  of  the 
Executors,  **  That  the  said  interlocutor  complained  of  in  the  said  appeal  be,  and  the 
same  is  hereby  reversed ;  and  the  Lords  find,  that  William  late  Duke  of  Queensbeny, 
had  not  power  by  the  entail  founded  on  by  the  parties  in  this  cause  to  [166]  grant  tacks 
for  terms  of  years,  partly  for  yearly  rent,  and  partly  for  a  price  or  sum  paid  to  the  Duke 
himself ;  and  that  tacks  granted  by  him  upon  surrender  of  former  tacks,  which  had  been 
granted  partly  for  yearly  rent  and  partly  for  prices  or  sums  paid  to  the  Duke  himself 
ought  to  be  considered  as  partly  granted  for  prices  or  sums  paid  to  the  Duke ;  and  that 
such  tacks  ought  not  to  be  considered  as  let  without  diminution  of  the  rental,  or  at  the 
just  avail,  and  are  therefore  to  be  considered,  as  between  the  persons  claiming  under 
the  entail,  as  tacks  which  he  had  not  power  to  grant  by  such  entail ;  and  it  is  further 
ordered,  that  with  this  finding  the  cause  be  remitted  back  to  the  Court  of  Session  ia 
Scotland,  to  do  therein  as  shall  be  just  and  consiBtent  with  this  finding. 

In  the  reduction  at  the  instance  of  the  Duke  of  Buccleuch  against  Hyslop,  the 
House  of  Lords  ordered  "  That  the  said  interlocutor  complained  of  in  the  said  appeal, 
be,  and  the  same  is  hereby  reversed ;  and  the  Lords  find,  that  the  late  Duke  of  Queens- 
berry  had  not  power  by  the  deed  of  entail  founded  upon  by  the  parties  in  this  cause,  to 
grant  the  tack  in  question  in  this  cause,  the  same  having  been  granted  upon  the 
surrender  or  renunciation  of  a  former  tack  then  unexpired,  and  which  former  tack  had 
been  granted  by  the  Duke  at  the  same  rent,  and  also  for  a  sum  or  price  received  by  him ; 
and  the  said  tack  in  question,  therefore,  having  been  granted  partly  in  consideration  of 
the  rent  reserved  thereby,  and  partly  in  consideration  of  a  price  or  sum  before  paid  to 
the  said  Duke  himself,  and  of  the  renunciation  of  the  said  former  tackj  and  find, 
therefore,  that  this  tack  of  the  30th  December  1803  ought  to  be  considered,  in  this 
question  with  Hyslop,  as  let  with  diminution  of  rental  and  not  for  the  just  avail ;  and 
it  is  further  ordered,  that  with  this  finding  the  cause  be  remitted  back  to  the  Goart 
of  Session  in  Scotland,  to  do  therein  as  is  just  and  consistent  with  this  finding.''  ^ 

^  The  speeches  of  the  Lord  Chancellor,  &c.  on  remitting  the  case,  are  bound  up  with 
the  papers  in  the  Advocates  Library, 
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The  Goort^  after  applying  these  judgments,  remitted  to  Lord  Cringletie,  who  ordered 
informations. 

An  argument  was  maintained  by  the  parties  on  the  import  of  the  judgment  of  the 
House  of  Lords,  whether  it  led  to  the  conclusion  that  the  Duke  of  Queensberry  com- 
mitted an  irritancy  in  granting  the  tacks,  or  only  that  the  tacks  themselves  were  liable 
to  reduction,  as  in  contravention  of  the  entail ;  but  it  appears  unnecessary  to  report 
this  argument,  being  of  a  special  nature  resting  mainly  on  the  expressions  used  in  the 
judgment,  and  not  bearing  on  the  present  decision. 

[166]  John  Hyslop,  one  of  the  defenders  in  the  reduction,  had,  previously  to  the 
pronouncing  of  the  judgment  appealed  from,  given  in  a  minute,  stating,  **  That,  in  case 
it  shall  be  decided  that,  in  respect  of  the  findings  of  the  House  of  Lords,  an  irritancy 
has  been  committed  under  the  entail  by  which  the  late  Duke  of  Queensberry  held  the 
estate,  whereby  the  lease  enjoyed  by  the  defender  of  the  farm  of  Halscar  may  be  liable 
to  forfeiture,  the  said  defender  hereby  offered  to  purge  the  said  irritancy,  by  paying  to 
the  poiBuer  a  sum  of  rent  equal  to  the  amount  of  rent  which  the  late  Duke  of  Queens- 
berry shall  be  found  to  have  taken,  or  received  by  anticipation,  or  in  diminution  of  the 
rental  in  the  form  of  grassum^  or  otherwise,  or  in  any  other  way  which  the  Court  shall 
bold  to  be  effectual  purgation." 

The  pursuers  of  the  declarator,  and  the  defenders  in  the  reduction,  pleaded, — It  is 
an  indisputable  matter  of  law,  that,  in  all  cases  of  penal  irritancy  (and  all  irritancies 
created  by  a  strict  entail  are  held  by  the  law  to  be  of  the  most  penal  nature),  however 
clear  it  may  be  that  the  irritancy  has  been  incurred  so  as  to  entitle  the  party  to  decree, 
it  is  competent  to  purge  the  irritancy,  ErsJdne,  b.  i.  tit.  8,  sect.  14. — Stair,  b.  i.  tit.  13, 
sect.  14 ;  b.  ii.  tit  8,  sect.  19. — Kaimea'  Principles  of  Equity ,  p.  160  to  169. — Diet,  voce 
Irritancy, — Stewart  against  Denholm,  1st  February  1726,  Home,  reversed  in  House  of 
Loids. — Hamilton  Gordon  against  Sir  John  Gordon,  23d  July  1748,  Falc, — Bosses 
against  Munro,  18th  November  1766. — Agnew  against  M'Adam  and  Milnac,  16th  January 
1811  (decided  in  Outer-House  by  Lord  Meadowbank).  By  the  case  of  Price  against 
Price  and  his  Creditors,  6th  July  1760  (not  reported,  mentioned  in  Bosses  against 
Manro,  18th  November  1766),  it  is  settled,  \st.  That  it  is  generally  competent  to  purge 
the  irritancies  of  an  entail.  2d,  That  it  is  equally  competent  to  a  third  party,  who 
holds  a  right  constituted  in  contravention  of  the  entail,  to  offer  to  purge  the  irritancy, 
as  it  is  to  the  contravener  himself.  3c2,  That  where  a  right  is  constituted,  or  a  deed 
done,  which,  in  its  nature  as  a  whole,  is  a  right  or  deed  in  contravention  of  tlie  entail, 
it  is  stiU  competent  to  purge  the  irritancy,  without  extinguishing  the  whole  right 
acquired,  by  merely  restricting  or  modifying  it  in  such  a  manner  as  to  remove  from  it 
that  quality  in  which  alone  the  contravention  exists.  Wi,  That,  during  the  life  of  the 
contravener,  no  right  or  deed  acquired  by  a  third  party,  however  contrary  to  the  entail, 
can  be  made  the  subject  of  reduction,  at  the  instance  of  a  substitute  heir  of  tailzie, 
unleps  the  reduction  is  accompanied  by  a  declarator  of  irritancy  for  forfeiting  the  right 
of  the  contravener  himself. 

It  has  been  determined  on  equitable  principles,  that  a  declarator  of  irritancy  for 
forfeiting  the  title  of  an  heir  of  entail  upon  contravention  of  the  conditions,  cannot  be 
insisted  in  after  his  own  death.  The  efficacy  of  every  entail,  in  all  questions  with  third 
parties,  depends  on  the  existence  and  correctness  both  of  the  resolutive  and  irritant 
clauses. — Hope's  Minor  Prac.  p.  403,  407,  408. — Ersk.  b.  iii,  tit.  8,  sect.  29.  From 
this  doctrine,  it  [167]  follows,  that  there  is  no  case  whatever  in  which  a  transaction 
wiih  a  third  party  can  be  reduced,  as  in  contravention  of  an  entail,  without  the  aid  of  a 
resolutive  clause,  forfeiting  the  right  of  the  heir  in  the  very  act  of  contravention.  But 
unless  this  principle  can  be  entirely  disregarded  in  the  present  question,  it  follows  as 
a  necessary  consequence,  that  the  right  to  purge  the  irritancy  cannot  be  in  any  manner 
altered,  either  by  the  circumstance  of  a  reduction  ordy  being  sought,  or  by  the  practical 
rule  established,  that  a  declarator  of  irritancy  is  not  competent  after  the  death  of  the 
contravener.  On  equitable  grounds,  the  irritancy  or  forfeiture  of  the  granter  cannot  be 
deebred  after  his  death.  But  this  equity  being  given  on  the  one  side^  it  is  reasonable 
and  just  to  give,  on  the  other  side,  the  corresponding  equity  of  allowing  reduction  to 
proceed  without  the  necessity  of  a  declarator  of  irritancy ;  but  still,  where  that  action 
has  become  inadmissible,  it  is  assumed  in  theory  as  the  essential  ground  of  reduction,  that  a 
forfeiture  of  the  contravener's  right  has  taken  place. — Creditors  of  Gordon  against  Gordon, 
14th  November  1749,  KiUc,  p.  545.— Little  Gilmour  against  Hunter,  6th  March  1801. 
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These  points  being  fixed  on  indisputable  authority,  what  diflference  does  it  make 
that  the  Duke  of  Queensberry  is  dead,  and  that  an  actual  forfeiture  of  his  right  cannot 
now  take  place  ?  Is  not  the  tenant  entitled  to  all  the  same  privileges  and  equity  in 
reduction, — which,  in  itself,  imports  a  most  penal  irritancy  against  him,  and  wMch, 
besides,  rests  on  the  assumption  of  a  forfeiture  of  the  Duke's  own  title  at  the  moment 
of  granting  the  lease, — which  he  would  have  had  if  the  action  of  declarator  of  irritancy 
had  been  brought  in  the  Duke's  life  1  It  is  no  answer  in  point  of  law  to  the  offer  of 
purgation,  that  the  present  action  does  not  lead  to  any  actual  forfeiture  of  the  Duke's 
title.  It  is  still,  quottd  the  tenant,  neither  more  nor  less  than  a  declarator  of  irritancy, 
and  he  has  the  same  right  now  to  purge  the  irritancy  for  his  own  interest^  which  he 
would  have  had  if  a  similar  action  (then  necessarily  conjoined  with  a  declarator  of  con- 
travention), had  been  brought  in  the  Duke's  life. 

Assuming  the  title  to  propone  purgation,  and  the  competency  of  doing  so  in  the 
present  case,  the  only  point  remaining  for  consideration  is,  Whether  the  nature  of  the 
assumed  act  of  contravention  is  such  as  to  exclude  the  possibility  of  the  irritancy  being 
purged,  without  annulling  the  whole  rights  and  what  shall  be  deemed  to  be  effectual 
purgation  in  such  a  case }  It  is  a  different  thing  to  say  that  the  informants  are  not 
entitled  to  purge  the  irritancy  at  all,  and  to  say  that  any  particular  form  of  purgation, 
or  any  particular  mode  of  restricting  the  right,  ought  not  to  be  held  sufficient  purgation. 
By  the  minute  given  in,  they  offer  purgation  in  any  way  that  shall  be  reckoned  effectual 

It  is  admitted  that,  if  a  reduction  and  declarator  of  irritancy  had  been  brought  in 
the  Duke  of  Queensberry's  lifetime,  founded  on  the  averment  of  the  lease  being  granted 
for  a  grasitum^  it  would  have  been  competent  in  defence  to  offer  to  purge  the  irritancy. 
This  shews  that  there  is  nothing  in  the  nature  of  the  p.68]  right  rendering  purgation 
impossible ;  and  it  is  also  evident  that  that  which  would  have  been  sufficient  in  the 
case  supposed,  must  also  be  sufficient  in  the  present  case.  It  cannot,  therefore^  be 
assumed,  that  the  irritancy  cannot  be  purged  without  removing  the  whole  right. 

The  ground  on  which  it  is  held  by  the  judgment  that  the  Duke  had  not  power  to 
make  the  lease  partly  for  rent  and  partly  for  a  grassumy  is,  because  the  grassum  or  price 
is  held  to  be  rent  anticipated,  and,  therefore,  that  a  diminution  of  rental  is  created  to 
the  next  heir  of  entail.  If  the  action  had  been  brought  in  the  Duke's  lifetime,  nothing 
more  would  have  been  necessary  than  that  the  tenant  should  so  restrict  or  modify  his 
right  as  to  bind  himself  to  the  payment,  in  every  year  of  the  lease,  of  a  rent  correspond- 
ing to  the  proportion  of  rent  anticipated  or  ta^en  in  diminution  by  means  of  the 
grassum.  The  heir  of  entail,  when  his  right  is  sought  to  be  forfeited,  purges  the 
irritancy,  in  so  far  as  it  is  in  his  power,  by  restoring  matters  to  the  state  in  which  they 
would  have  been  if  the  entail  had  been  exactly  observed.  But  he  is  not  bound  to 
undo  acts,  in  so  far  as  they  are  warranted  by  the  entail.  And,  in  like  manner,  in  the 
case  of  a  third  party,  he  also  purges  the  irritancy  when  he  modifies  the  title  so  aft  to 
remove  that  which  creates  it ;  and  this  it  is  competent  for  him  to  do^  whether  the  heir 
of  entail  concur  or  not. 

If  it  would  have  been  competent  for  the  tenant  thus  to  purge  the  irritancy  before 
the  Duke's  death,  it  is  just  as  competent  now.  To  call  this  making  a  new  contract,  is 
a  mere  abuse  of  terms.  He  requires  no  new  stipulation,  and  no  new  title  from  the  land- 
lord. He  removes,  indeed,  from  his  own  right,  that  by  which  it  is  said  to  be  rendered 
a  contravention  of  the  entail ;  and  so  far  he  may  be  said  to  alter  his  own  condition. 
But  if  it  is  possible  to  purge  an  irritancy  at  all,  this  is  a  right  which  the  law  gives  him, 
and  which  it  gives  him  for  the  saving  of  his  own  interest,  whether  the  heir  of  entail  is 
pleased  with  it  or  not,  and  whether  even  the  grantor  of  the  right  is  pleased  with  it  or 
not. 

The  Duke  of  Buccleuch  and  tutors,  who  had  been  sisted  in  the  appeal,  the  defenders 
in  the  declarator  and  pursuers  of  the  reductions,  pleaded, — The  word  irritancy,  in  the 
sense  in  which  it  is  used  when  speaking  of  purging  an  irritancy,  always  means  a  fo^ 
feiture  of  some  right  in  danger  of  being  incurred  by  something  else  having  been  done,  or 
neglected  or  refused  to  be  done,  and  by  this  being  judicially  declared,  as  in  irritancies  06 
non  solutum  canonem — for  assigning  rental  rights  or  in  an  irritancy  in  a  transaction  for 
not  paying  a  certain  sum  of  money  at  a  term. — Gultequbey  against  Laird  of  Abercairnie, 
10th  December  1672.  Stair,  vol.  ii.  p.  130.  Irritancies  under  entails  have  also  been 
found  in  some  cases  to  be  purgeable. — Hamilton  Gordon  against  Gordon ;  and  Bosses 
against  Munro,  ut  supra.    But  in  no  case,  whether  under  entails,  or  under  any  provision, 
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legal  or  conventional,  does  it  appear  that  there  was  ever  any  mention  or  any  idea  of 
pniging,  except  where  there  was  a  forfeiture  of  a  right,  which  forfeiture  was  by  the 
Yoluotary  [169]  act  of  purgation  to  be  prevented.  There  is  no  plea  of  forfeiture  or 
penal  irritancy  here ;  and  there  can  be  none,  as  it  is  triti  juris  that  no  declarator  of 
forfeiture  is  competent  after  the  death  of  the  contravener,  who  does  not,  by  the  con- 
ditions of  the  entail,  forfeit  for  his  descendants,  but  only  for  himself.  There  is  simply 
a  question,  Whether  the  leases  are  void  or  not,  just  as  if  they  were  challenged  under  an 
inhibition  t  How  can  the  ordinary  rules  of  law,  therefore,  be  departed  from ;  and  the 
defenders,  in  the  declarator,  which,  in  argument,  has  the  same  effect  as  a  reduction,  be 
refused  the  benefit  of  absolvitor  when  the  pursuers  can  suffer  no  forfeiture  by  such 
decree? 

There  is  no  evidence  of  the  truth  of  the  theory,  that  the  proper  irritant  clause  of  an 
entail  is  of  no  effect,  but  that  the  whole  operation  of  the  entail  depends  on  the  resolutive 
clause,  which  operates  only  by  forfeiture;  for  although,  after  the  statute  1685,  an 
entail,  with  an  irritant  clause  only,  without  a  resolutive  clause,  has  been  found  not 
effectual  against  third  parties,  yet  that  was  on  the  ground  that  the  statute  required  both 
dauses.  In  cases  where  there  cannot  possibly  be  any  operation  of  the  resolutive  clause, 
there  may  be  a  voidance  of  deeds  of  contravention,  i,e.  an  operation  of  the  irritant 
clause,  which,  by  the  statute,  is  declared  "  real  and  effectual,''  according  to  its  terms. 
The  operation  of  the  resolutive  clause  cannot  be  understood  when  ex  concessis  it  is  incom- 
petent to  declare  any  forfeiture.  In  entails  where  the  contravener  forfeits  for  himself 
and  his  descendants,  there  is  full  room  for  the  operation  of  the  resolutive  clause  as  well 
as  the  irritant ;  and  the  Court  would  not  allow  the  heir,  who  was  himself  liable  to 
forfeiture,  to  pursue  a  declarator  of  invalidity,  any  more  than  the  contravener  himself, 
as  in  Creditors  of  Gordon  against  Cordon. — Gilmour  against  Hunter,  vt  supra. 

But  supposing  that  purgation  were  competent,  it  is  conceived  to  be  quite  clear  that 
this  must  be  a  voluntary  act,  bringing  matters  to  precisely  the  same  state  to  which  they 
would  be  brought  by  a  simple  reduction  under  the  irritant  clause  of  the  entaiL  For  it 
must  be  admitted  that,  whether  by  the  aid  of  the  resolutive  clause  or  not,  the  heir  of 
entail  was  disabled  from  doing  any  thing  prohibited  in  the  entail ;  and  that  all  so  done 
by  him  was  voidable.  The  point  to  be  considered  in  purgation  under  entails  is  this. 
What  is  the  challenger  entitled  to  by  his  reduction  independently  of  forfeiture  of  the 
estate!  And  then  purgation  is  made  by  giving  up  all  that  could  be  reduced  without 
decree,  whereby  forfeiture  is  prevented.  In  no  case  was  it  ever  found,  or  said,  that 
hecause  of  the  forfeiture  the  party  should  be  allowed  to  maintain  any  thing  which 
moat  have  been  reduced  if  there  had  been  no  forfeiture.  All  that  is  contrary  to  the 
prohibition,  and  cannot  be  divided  from  the  excess  of  power,  must  be  extinguished, 
it  mattere  not  whether  by  decree  of  reduction  or  by  purgation.  The  reduction  may  be 
total  or  partial,  according  to  the  divisible  or  indivisible  nature  of  the  deed  questioned, 
but  the  whole  illegal  matter  must  be  voided. 

[170]  It  is  a  question  whether,  when  a  tack  is  a  contravention  of  an  entail,  on 
account  of  the  too  great  length  of  its  endurance,  it  may  or  may  not  be  divided  into  a 
part  which  is  admitted  by  the  en  tail,  and  a  part  which  is  prohibited,  and  must  be 
reduced.  In  such  a  case  there  is  no  difficulty,  as  the  refusal  to  reduce  in  toto  rests 
solely  on  this,  ihsXpart  could  be  divided  from  the  rest,  and  there  might  still  be  a  lease 
actually  granted  by  the  competent  party,  and  free  from  contravention,  quodpotuit  et  fecit. 
But  in  the  present  case,  the  contravention  was  by  granting  leases  partly  for  prices  paid 
to  the  granter,  and  partly  for  rent,  and  these  leases  let  not  without  diminution  of  the 
rental,  or  for  the  just  avail.  A  lease  unduly  let  for  a  price,  or  a  lease  let  with  diminu- 
tion of  the  rental,  cannot  divide  into  any  lease  free  from  these  tn^'^'o,  and  any  excess 
which  wiU  carry  off  these  mtia.  It  seems,  therefore,  perfectly  plain,  that  whether  in 
reduction,  declarator  of  validity,  or  purgation  (if  that  were  competent),  the  present  leases 
must  wholly  fall. 

The  proposal  of  purgation  made  in  the  minute  for  the  other  party  is  ambiguous,  as 
it  may  mean  either,  Xst,  an  offer  of  full  and  fair  rent,  such  as  would  have  been  taken  had 
there  been  no  price  paid ;  or,  2e2,  an  offer  of  division  of  the  price  among  the  years  of  the 
lease  by  way  of  rent. 

Though  the  first  proposal  had  been  made  unambiguously,  and  though  it  might  have 
been  listened  to  extrajudicially,  yet  it  could  not  have  prevented  the  reduction  of  the 
leases,  for  still  the  objection  woidd  remain,  that  this  was  makin^^  a  new  bftr^ain  betwecQ 
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iihe  tenants  and  the  landlord,  which  could  not  be  done  because  the  Duke  was  dead,  and 
the  present  landlord  was  not  bound  to  do  it.  There  is  not  a  shadow  of  reason  or 
authority  for  the  assertion,  that  an  heir  of  entail,  bringing  a  challenge  of  a  contraventton 
after  the  contravener  is  dead,  must  be  in  the  same  situation  as  if  he  had  brought  it 
during  the  life  of  the  contravener.  On  the  contrary,  it  is  plain  and  evident,  he  nm&t  be 
in  a  different  situation  in  one  particular,  viz.  that  during  the  life  of  the  contravener,  in 
lieu  of  any  deed  of  contravention,  there  may  be  substituted  by  him  any  other  deed 
competent  under  the  entail,  whereas  after  his  death  no  such  substitution  can  be  made 
without  consent  of  the  challenger.  There  is  also  no  ground  for  the  personal  objection 
or  accusation  of  undue  delay  in  not  bringing  the  challenge  during  the  life  of  the  Duke, 
when  he  might  have  substituted  full  rents,  as  an  heir  of  entail  is  not  bound  to  watch 
over  an  entailed  estate  during  the  life  of  his  predecessor  unless  he  please ;  and  it  is  the 
business  of  the  heir  in  possession,  and  those  who  deal  with  him,  to  take  care  that  their 
transactions  are  not  contrary  to  the  conditions  of  the  entail. 

The  second  proposal  of  dividing  the  prices  among  the  years  of  the  lease,  would  not 
be  the  purgation  of  the  vitium  which  has  been  found  to  attach  to  the  leases.  Nothing 
less  could  do  away  the  contravention  than  that  the  additional  rent  to  be  put  into  the 
[171]  leases,  be  that  rent  which  was  sold  away  for  the  prices  taken,  t.e.  the  rent  which 
would  have  been  added  if  there  had  been  no  prices,  the  supplement  thus  making  np  a 
fair  rent  at  the  date  of  the  leases.  The  proposal  supposes  the  prices  to  be  fully  equal 
to  the  portions  of  rent  purchased,  or  rather  superseded  by  them,  or  at  least  the  price 
with  the  interest  to  be  equal  to  the  rent,  as  the  price  of  annuity  is  equal  to  an  annuity. 
But  in  no  case  would  a  person  purchase  an  annuity  from  a  portion  of  rent  at  such  a  rate; 
and  at  what  rate  any  person  would  purchase,  is  entirely  a  matter  of  special  bargain  in 
any  case. 

The  vague  offer  to  purge  in  any  way  the  Court  may  point  out  is  worthy  of  no  regari 
The  Court  never  find  that  it  is  competent  to  purge  any  irritancy,  until  the  party  offering 
shall  propose  the  mode  of  it,  and  shew  that  it  is  a  sufficient  mode. 

The  Court  were  of  opinion  that  the  judgment  of  the  House  of  Lords  had  fixed  that 
there  was  an  irritancy  incurred  by  granting  the  leases. 

Upon  the  question,  whether  the  irritancy  could  now  be  purged, — 

Lord  Jvstice-Clerk  said, — ^The  true  point  here  is,  whether,  under  all  the  circumstances 
of  the  case,  this,  which  I  am  bound  to  hold  to  have  been  done  in  contravention  of  the 
entail,  must  now  be  done  away  1  or  whether  the  doctrine  of  purgation  can  be  applied  to 
it  1  If  I  understand  the  argument,  it  is  rested  on  the  single  point,  that  you  are  bound 
to  consider  tte  taking  the  gras^um  as  anticipation  of  rent ;  and  that  a  process  can  still 
be  gone  into  by  matter  of  accounting,  which  is  to  remedy  the  whole  evil,  by  the  division 
of  the  anticipated  rent  for  the  years  that  have  run  since  the  accession  of  the  heir.  It  ia 
matter  of  no  importance  how  parties  have  regarded  the  case  formerly,  or  that  there  are 
passages  in  the  papers  and  in  the  opinions  to  shew  that  the  taking  grassum  has  been 
called  anticipation  of  rent,  and  others  that  it  has  nothing  to  do  with  rent.  I  can  now 
pay  no  regard  to  these  arguments  of  parties,  or  views  of  Judges,  when  I  am  called  on  to 
put  the  true  meaning  on  the  judgment  and  instructions  of  the  House  of  Lords;  and, 
therefore,  I  say,  that  these  are  not  sufficient  grounds  for  holding  that  this  is  a  case  for 
applying  the  doctrine  of  purgation.  For  I  have  not  been  able  to  bring  my  mind  to  the 
conclusion,  that,  however  accurately  it  may  be  gone  about,  any  division  or  spreading 
over  the  years  of  these  leases  of  the  grassum,  would  meet  the  difficulty  in  this  case  of 
their  being  granted  in  violation  of  the  entail.  For  it  is  not  possible,  by  any  ingenuity 
or  conjecture,  to  arrive  at  what  operated  in  the  mind  of  the  granter  at  the  time.  Does 
it  follow,  that  in  every  one  case,  the  Duke,  when  he  granted  such  a  lease,  set  to  work 
by  a  minute  calculation  of  the  value  of  the  lands,  and  bargained  for  the  rent  and 
grassum  as  the  actual  value  of  the  lands,  and,  in  short,  that  [172]  the  parties  a9ce^ 
tained  the  just  avail?  I  cannot  find  data  for  such  a  conclusion.  I  am  perfectly 
convinced  that  there  were  other  considerations  in  the  mind  of  the  grauter  altogether 
independent  of  such  calculations  of  the  value  of  the  lands.  Are  any  of  your  Lordships 
of  opinion,  that  the  temptation  of  having  the  money  paid  down  may  not  have  led  him* 
to  accede  to  the  offers  ?  It  is  obvious  that  may  have  operated  on  the  mind  of  the  Duke. 
There  is  no  reason  to  presume  that  the  grassum  was  stipulated  in  proportion  to  the 
value  of  the  land  and  the  rent  I  beg  leave  to  ask  if  there  is,  in  reference  to  any  of 
these  leasesi  any  proof  that  the  Duke  sent  a  person  of  skill  to  value  the  farms,  and  to 
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fix  the  lent  and  ffrcumimf  Theiefoie,  there  is  this  insuperable  difficolty  as  to  the 
diffusion  of  the  grassum  over  the  leases,  that  yon  cannot  arrive  at  any  thing  like  the  true 
worth  or  value  of  the  lands ;  and,  if  this  just  avail  was  not  the  ground  of  granting 
the  leasee,  the  House  of  Lords  have  declared  they  cannot  stand.  In  addition  to  this 
I^an  of  dividing  the  grcugum,  it  would  lead  to  this,  that,  in  order  to  ascertain  the  true 
value,  you  should  remit  to  persons  of  skill  to  investigate  the  value,  and  to  report  to  you 
before  you  could  apply  this  doctrine  of  purgation.  I  shall  only  add,  that  this  is  a  case 
totally  different  from  a  lease  objected  to  on  the  point  of  duration,  for  there  you  have  the 
plain  fact  of  the  duration  and  the  entail ;  and,  though  some  countenance  was  given  to 
that  doctrine  in  the  case  of  Agnew,  that  was  a  totally  different  case.  I  must  say  that, 
if  I  understand  the  judgment  of  the  House  of  Lords,  it  lays  down  propositions  to  be 
binding  on  your  Lordships  in  this  case,  and  which  I  do  conceive  are  against  the  doctrine 
of  purgation. 

I  will  just  say  one  word  as  to  the  cases  founded  on.  The  cases  of  Munro  and  of 
Gordon  proceeded  on  the  principle,  that  what  was  complained  of  was  a  single  act  which 
was  at  once  remedied.  And  in  the  case  of  Price,  an  agreement  was  at  once  made  to 
restrict  the  adjudications ;  the  creditors  were  willing  to  restrict  them  to  the  liferent  of 
the  heir  of  entail,  which  was  allowable ;  and  it  was  alleged  that  there  was  collusion, 
which  must  have  had  influence  on  that  case.  But  it  is  clear  that  the  objectionable  act 
was  remedied.  Therefore,  looking  to  the  decisions,  and  to  the  case  of  Price  in  particular, 
it  does  not  appear  that  they  lay  down  a  fixed  rule  which  can  be  applied  to  the  peculiar 
circumstances  of  this  case,  in  which  there  was  a  radical  vitiosity  which  has  been 
continued  down  to  this  time,  and  no  attempt  to  remove  it  can  be  attended  with  any 
justice  to  the  parties.     I  cannot  hesitate  in  thinking  we  ought  to  reduce  these  leases. 

Lard  Glerdee. — I  cannot  do  otherwise  than  concur  with  your  Lordship.  There  are  a 
great  many  things  stated  in  the  papers  that  may  be  true  under  certain  exceptions,  and 
others  groundless  under  any  exceptions ;  but  I  will  not  now  enter  into  them.  I  am 
satisfied  that  they  are  totally  wrong  in  the  whole  principle,  that,  if  it  had  happened  that, 
during  the  Duke's  lifetime,  an  heir  [173]  of  entail  had  brought  a  declarator  of  irritancy, 
on  account  of  granting  the  tack,  and  to  have  it  set  aside,  and  if  the  answer  had  been, 
"  this  tack,  we  must  own,  is  contrary  to  the  entail,  but  we  will  make  such  modifications 
on  it^  as  will  save  all  objection,  and  you  must  enter  into  an  investigation  with  us,  and 
into  transactions,  to  make  so  much  rent  payable  to  us,  and  so  much  to  you.''  I  am 
satisfied  he  would  have  been  entitled  to  say  that  the  contravention  could  only  be  done 
away  with  by  reducing  the  tack ;  "  you  may  make  a  new  tack,  and,  if  agreeable  to  the 
entail,  I  will  not  challenge  it ;  and  it  is  unreasonable  to  make  me,  who  do  not  know  the 
value  of  the  lands,  enter  into  such  a  discussion."  Cases  may  be  imagined  where  the 
deeds  of  contravention  may  be  of  such  a  nature,  that  simple  restrictions,  without  doing 
away  the  right  altogether,  may  be  sufficient,  as  in  the  case  of  Price,  where  there  was  no 
occasion  with  the  restriction  to  set  aside  the  adjudications,  the  restriction  was  as 
effectual,  and  the  whole  thing  complained  of  was  done  away.  I  cannot  say  I  am  much 
struck  by  the  difficulty  in  a  lease  for  a  few  years  more  than  is  allowed  by  the  entail ; 
they  may  restrict  it  to  the  duration  allowed  by  the  entail,  as  this  would  have  the  same 
effect  as  a  new  tack ;  but  it  is  totally  different  when  you  come  to  have  a  lease  where  the 
contravention  is  of  the  present  nature.  It  would  just  be  to  inquire  whether,  if  the  Duke 
had  granted  a  lease  of  a  different  kind,  it  would  have  been  good.  I  have  no  idea  that 
the  diffusion  of  the  grassum  over  the  years  of  the  lease  would  do.  It  is  plain,  that  a 
gramme  taken  in  this  way,  must  always  be  inadequate  to  the  true  value  of  the  lands, 
when  it  is  open  to  be  set  aside.  I  see  no  termini  habUeB  for  holding  that  such  mode 
of  purgation  would  have  been  allowed  in  the  Duke's  lifetime ;  and  that  destroys  the 
idea  that  you  can  do  it  now,  although,  it  is  said,  the  tenant  cannot  be  in  a  worse 
situation  because  the  heir  is  dead. ' 

Lord  Craigie, — The  question  here  is,  if  we  can  sustain  these  leases  in  part.  I  am 
quite  clear  that  such  a  plea  cannot  be  listened  to.  Where  there  is  a  mutual  contract  to 
Ukd  injury  of  a  third  party,  it  cannot  be  sustained  to  any  effect.  But,  in  a  case  of  the 
present  kind,  it  is  impracticable.  I  do  not  know  if  there  is  any  instance  where  the 
laudlord  and  tenant^  eiter  fixing  the  rent,  settle  how  it  may  be  paid  instantly.  It  would 
not  be  a  good  bargain  under  the  Act  1449.  I  conceive  that  a  tack  for  a  grassum  is  not 
entitled  to  the  benefit  of  the  Act  1449.  There  is  no  relation  between  the  grassum  and 
the  additional  rent.     It  appears  to  me  that  the  Duke  did  not  endeavour  to  ascertain  the 
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leal  renti  but  to  take  what  be  could  get  Besides  tbe  abatement  for  prompt  payment^ 
there  must  have  been  an  abatement  for  the  chance  of  challenge  at  the  Duke's  death.  I 
conceive  that  there  is  no  possibility  of  saying  upon  what  ground  the  gfroMum  could  be 
compared  with  the  additional  rent ;  and,  unless  you  were  to  make  a  contract  for  the 
parties  which  they  did  not  make  for  themselves,  we  [174]  must  follow  out  the  judgment 
of  the  House  of  Lords,  by  reducing  the  leases. 

Lord  Barmatyne, — Though  I  think  the  case  not  free  from  difficulty,  my  opiuioD  is 
the  same  as  that  of  your  Lordships.  As  to  declaring  the  irritancy,  I  do  not  see  the 
difficulty  at  all.  The  only  difficulty  is,  if  these  parties  are  entitled  to  be  relieved,  if 
they  can  place  the  others  in  the  same  situation  as  if  the  leases  had  not  been  granted. 
But  the  cUfficulty  Ib,  that  it  appears  to  me  impossible  to  do  so.  If  it  had  been  merely  a 
grassum^  that  might  be  cured  by  spreading  it  over  the  years  of  the  lease  ;  but  still,  I  do 
not  think  that  would  be  complete  indemnification,  for  I  do  not  think  the  mere  taking  a 
grcumm  was  to  the  injury  of  the  heir.  On  the  whole  case,  however  favourable  I  may 
be  to  the  parties  being  relieved,  where  the  reduction  is  on  a  penal  ground,  I  cannot  do 
otherwise  than  do  away  the  leases  altogether. 

The  Court)  in  the  action  of  declarator,  having  advised  "  the  mutual  informations  for 
the  parties,  with  the  writs  referred  to,  and  circumstances  of  the  case,  sustain  t^e 
defences;  assoilzie  the  defenders;  and  decern:''  Ahd,  in  the  reduction,  reduced, 
decerned,  and  declared,  in  terms  of  the  libel. 

The  executors  of  the  Duke  of  Queensberry,  in  a  reclaiming  petition,  resumed  their 
former  arguments ;  and,  in  addition,  offered  to  prove  that  the  Duke,  in  letting  nearly 
four-fifths  of  the  whole  farms,  had  their  value  minutely  and  carefully  inspected  by  men 
of  character  and  skill ;  that  the  rent  which  they  ought  to  have  given,  if  out  of  lease, 
for  a  nineteen  years'  lease,  was  ascertained  and  reported  to  him ;  and  that  the  grasswm 
paid  were  calculated  with  mathematical  accuracy  on  the  data  afforded  by  these 
valuations,  though  increased  in  some  instances  by  the  eagerness  of  competitors.  And 
they  argued  that,  in  this  way,  there  would  be  no  difficulty  in  ascertaining  the  additional 
rent  now  to  be  paid  by  the  tenants  as  purgation  of  tbe  irritancy. 

The  Court)  upon  advising  the  petition  with  answers,  adhered. 

[Affirmed  (without  remark),  1  Sh.  App.  59.] 
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William  Macao,  Pursuer. — George  Cranstatm,  James  Walker, 

The  Officbrs  of  State,  Defenders. — Lord-Advocate  Maconochie,  J.  H, 

Mackenzie, 

Foreign — Naturalization — StattUe, — The  clause  of  the  Act  1695,  for  erecting  the  Bank 
of  Scotland,  which  grants  the  privileges  of  a  naturalized  Scotsman  to  those  "who 
shall  join  as  partners  "  of  the  Bank,  held  to  apply  only  to  the  original  partners,  and 
not  to  their  assignees  or  successors. 

The  libel  set  forth,  *<That,  by  an  Act  of  the  Parliament  of  Scotland,  dated  tbe  17(h 
day  of  July  in  the  year  1695,  passed  in  the  fifth  session  of  the  first  Parliament  of  King 
WUliam,  and  intituled,  in  the  list  of  unprinted  acts  for  that  year,  '  An  Act  for  erecting 

*  a  Public  Bank,'  the  object  and  purpose  for  erecting  the  said  Bank  is  described  in  the 
following  words,  viz.  *  Our  sovereign  Lord,  considering  how  useful  a  public  bank  may 
'  be  in  this  kingdom,  according  to  the  custom  of  other  kingdoms  and  states,  and  that 

*  the  same  can  only  be  set  up  and  managed  by  persons  in  company  with  a  joint  stock 
'  sufficiently  endowed  with  these  powers,  and  authorities,  and  liberties  necessary  and 

*  usual  in  such  cases,  hath  therefore  allowed,  and,  with  advice  and  consent  of  the 

*  Estates  of  Parliament,  allows  a  joint  stock  amounting  to  the  sum  of  twelve  hundred 
'  thousand  pounds  money  to  be  raised  by  the  company  hereby  established  for  the 
'  carrying  on  and  managing  of  a  public  bank ;  and  farther  statutes  and  ordains,  with 
'  advice  foresaid,  that  the  persons  under  named,  viz.  Mr.  William  Areskine,  &c.  shall 
'  have  power  to  appoint  a  book  for  subscriptions  of  persons  either  natives  or  foreigners, 
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'  who  shall  be  willing  to  sabaciibe  and  pay  into  the  said  joint  stock ;  which  sabscrip- 

*  tions  the  foiesaid  persons  or  their  qnornm  are  hereby  authorised  to  receive  in  the 

'  foresaid  bank,  which  shall  lie  open  every  Tuesday  or  Friday  from  nine  to  twelve  in 

'  the  forenoon,  and  from  three  to  six  in  the  afternoon,  betwixt  the  1st  day  of  November 

'  next  aod  the  1st  day  of  January  next  following,  in  the  public  hall  or  chamber  to  be 

'  appointed  in  the  city  of  Edinburgh ;  and  therein  all  persons  [178]  shall  have  liberty 

'  to  subecribe  for  such  sum  of  money  as  they  shall  think  fit  to  adventure  in  the  said 

'  joint  stock ;  one  tbousand  pounds  Scots  being  the  lowest  sum,  and  twenty  thousand 

'  pounds  Scots  being  the  highest ;  and  the  two-thirds  parts  of  the  saids  stocks  belonging 

'  always  to  persons  residing  in  Scotland : '  That  the  said  statute,  of  which  a  copy  will 

be  produced  in  the  process  to  follow  hereon,  after  erecting  the  subscribers  into  a  body 

corporate  and  politic  by  the  name  of  the  Governor  and  Company  of  the  Bank  of 

Scotland,  and  by  various  regulations  providing  for  the  management  of  the  said  joint 

stock,  does,  by  one  of  the  clauses  thereof,  with  a  view  no  doubt  to  encourage  foreigners 

to  become  partners,  enact  and  provide  as  follows  :  *  And  it  is  likewise  hereby  provided 

'  that  all  foreigners  who  shall  join  as  partners  of  this  bank  shall  thereby  be  and  become 

'  naturalized  Scotsmen  to  all  intents  and  purposes  whatsoever : '  That  the  pursuer,  a 

foreigner,  became  a  partner  of  the  said  bank  by  purchasing  certain  shares  of  the  capital 

stock  thereof,  with  a  view  that  he  might  enjoy  all  the  privileges  and  immunities  of  a 

naturalized  British  subject  to  all  intents  and  purposes  whatsoever."    The  libel  subsumes, 

"  That  the  the  pursuer,  having  of  late  understood  that  some  doubts  are  entertained  how 

hr  his  being  a  proprietor  of  the  joint  stock  of  the  said  bank  has  the  efiect  of  bestowing 

upon  him  the  privileges  of  a  naturalized  Scotsman,  and  of  a  naturalized  British  subject^ 

or  freeing  and  relieving  him  from  the  disabilities,  burdens,  restrictions,  and  provisions 

imposed  by  the  common  law,  or  by  the  several  Acts  of  Parliament^   in  respect  of 

foreignerB  or  aliens,  as  above  mentioned,  has  become  greatly  alarmed :  That,  therefore, 

and  in  order  that  the  said  doubts  may  be  removed,  and  the  true  intent  and  meaning  of 

the  provisions  of  the  said  statute,  intituled  '  An  Act  for  erecting  a  public  bank,'  may  be 

folly  known  and  declared,  the  pursuer  has  been  advised  to  institute  the  present  action 

of  declarator  before  our  Lords  of  Our  Council  and  Session,  and  to  call  specially  aa 

defenders  therein  his  Grace  Alexander,  Duke  of  Gordon,  keeper  of  the  Great  Seal,"  &c. ; 

and  the  libel  concludes,  '' Therefore,  and  for  other  reasons  to  be  proponed  at  the 

diseussing  hereof,  it  ought  and  should  be  found  and  declared,  by  decree  of  Our  Lords 

of  CouncU  and  Session,  that  the  pursuer,  although  a  foreigner  born  in  a  country  not 

under  or  subject  to  the  laws  of  Our  realm,  as  a  consequence  of  his  having  become  a 

partner  in  the  said  bank  by  purchasing  certain  shares  of  the  joint  stock  thereof,  has 

become  a  naturalized  Scotsman^  and  as  such  a  natwralized  British  subject  to  all  intents 

cad  purposes  wJuUsoevery  in  terms  of  the  said  statute  before  quoted :  And  that  he  is 

entitled  to  all  the  rights  and  privileges  whatsoever  belonging  or  competent  to  any  other 

naturalized  Scotsman  or  British  subject" 

Defences  were  put  in  stating  in  substance,  Imo,  That,  under  [179]  the  rational  and 
legal  construction  of  the  statute  17th  July  1695,  the  privilege  of  naturalization  in 
Scotland  was  bestowed  only  on  foreigners  assisting  the  establii^ment  of  the  bank,  by 
joining  as  partners  in  the  original  formation  of  that  company.  2do^  That,  supposing 
this  privilege  of  naturalization  in  Scotland  had,  by  the  Act  1695,  been  bestowed  on 
foreigners  obtaining  assignations  to  shares  in  the  Bank  of  Scotland,  yet,  by  the  fair  and 
legal  construction  of  the  treaty  ef  Union  with  England,  and  statutes  and  practice  of 
Great  Britain  subsequent  thereto,  this  provision  of  that  Act  must  have  been  done  away. 
The  cause  came  before  Lord  Alloway,  Ordinary,  who  "  finds,  that  it  is  provided  by 
the  statute  1695  for  erecting  a  Bank  in  Scotland,  'That  all  foreigners  who  shall  join  as 
'  partners  of  this  bank,  shall  thereby  be,  and  become  naturalized  Scotsmen,  to  all  intents 
<  and  purposes  whatsoever ;  *  and  that,  as  this  statute  applies  not  only  to  the  subscription, 
but  to  the  conveyance  or  transference  of  that  subscription,  by  no  rule  of  interpretation 
can  this  privilege,  which  is  contained  in  the  last  clause  of  the  statute,  be  limited  and 
restricted  to  original  partners,  as  foreigners  might  join  as  partners  of  the  bank  as  well  by 
transference  as  by  original  subscription :  Finds,  that  no  part  of  this  Act  can  be  held  to 
be  in  desuetude,  as  not  only  are  all  the  privileges  at  present  possessed  by  the  bank  con- 
ferred by  the  statute,  but  it  has  been  five  times  renewed  by  British  Acts  of  Parliament 
since  that  period,  increasing  the  capital  of  the  bank,  in  all  of  which  it  is  provided  that 
the  said  Act  of  the  Scotch  Parliament^  in  the  year  1695,  shall  remain  in  fuU  force  as  to 
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every  partioular,  except  in  so  far  as  the  same  is  altered  by  these  different  Acts,  and 
shall  operate  with  regard  to  the  increased  capital,  in  the  same  manner  as  to  the  old 
capital:  FiDds,  that  this  statute  1695  was  not  repealed  by  the  articles  of  Union;  bat 
that  all  persons  who  had  acquired  rights  under  that  statute,  or  who  might  afterwards 
acquire  them,  were  not  thereby  affected,  except  in  the  same  manner  as  other  Scotsmen 
were ;  therefore,  finds  that  the  pursuer,  having  joined  as  a  partner  of  the  bank,  is,  while 
he  remains  a  partner  thereof,  a  naturalized  Scotsman  to  all  intents  and  purposes  whatso- 
ever ;  and  decerns  and  declares  accordingly ;  and  at  the  desire  of  both  parties,  who  have 
stated  the  most  urgent  reasons  for  a  speedy  decision  of  the  question,  dispenses  with  any 
representation." 

The  defenders  petitioned  against  this  interlocutor ;  and  pleaded, — 
L  That  statutes  can  in  no  case  be  explained  into  a  sense  which  infers  injustice  or 
absurdity.     Tet  such  would  be  the  consequence  were  that  interpretation  griven  to  Uie 
Act  establishing  the  Bank  [180]  of  Scotland,  for  which  the  pursuer  contends.    The 
object  of  the  statute  was  to  draw  funds  into  Scotland,  at  that  time  a  poor  country ;  and 
this  was  to  be  effected  by  bestowing  the  privilege  of  naturalization  in  return  for  the 
investment  of  a  certain  portion  of  capital  in  the  stock  of  the  bank.     The  great  difficulty 
was  to  get  over  the  original  establishment  of  the  bank ;  and  it  was  clearly  neither  the 
intention  nor  the  interest  of  the  Scottish  Parliament  that  the  stock  of  the  bank  should 
remain  in  the  hands  of  foreigners,  or  be  transferred  from  the  possession  of  one  alien  to 
that  of  another,  merely  for  the  purpose  of  bestowing  the  valuable  privilege  of  naturaliia- 
tion  upon  any  person  who  might  hold  for  a  period,  however  short,  a  proportion  of  that 
stock.     The  privilege  is,  by  the  terms  of  the  Act,  confined  to  those  **  who  shall  join  as 
partners  of  the  bank ; "  that  is  to  say,  to  such  persons  as  contributed  to  the  original 
establishment  of  the  bank.     The  pursuer  now  attempts  to  extend  this  limited  and 
rational  view,  and  asks  to  have  it  found,  that  all  foreigners,  of  all  nations,  to  whom  at 
any  time  a  share  of  this  stock  should  be  assigned,  by  the  mere  fact  of  that  assignation, 
should   immediately   become   fully   naturalized    in    Scotland.     This   interpretation  is 
entirely  inconsistent  with  the  reason  and  object  of  the  statute.     The  object  was  to 
accomplish  the  establishment  of  the  bank  by  drawing  money  into  it  from  abroad.    This 
could  not  be  in  any  degree  aided  by  giving  the  privilege  of  naturalization  to  f oreignen, 
who  did  not  originally  subscribe,  but  only  acquired  shares  after  the  bank  was  actually 
established,  whether  by  assignation,  succession,  or  execution.     Such  acquisitions  by 
foreigners  could  be  of  no  service  to  the  bank,  which  only  came  to  have  one  stock-holder 
in  place  of  another,  and  certainly  could  gain  nothing  by  the  substitution  of  a  foreigner 
for  a  native,  or  the  prevention  of  a  native  taking  the  share  of  a  foreigner.     If  there  had 
been  a  power  to  withdraw  stock,  it  might  have  been  otherwise,  but  all  such  power  was 
carefully  excluded  by  the  statute.     The  interpretation  of  the  pursuer  takes  away  all 
limitation  upon  the  number  of  persons  who  might  be  naturalized ;  and,  in  fact,  amounts 
to  a  general  Act  for  naturalizing  the  whole  world.     The  number  of  original  subscribers 
was  limited ;  but  assignees  of  course  are  incapable  of  limitation  in  number ;  as  soon  as 
one  person  has  vested  in  himself  a  share,  he  may  pass  it  to  another,  and  in  this  way 
there  are  bank  shares  enough  to  naturalize  all  the  people  of  Europe.     It  is  to  be 
observed,  that  there  is  no  provision  in  the  statute,  by  which  persons,  once  naturalized 
under  it,  shall  lose  that  privilege  by  ceasing  to  hold  the  stock.     There  is  no  ground 
whatever  for  the  limitation  contained  in  the  Lord  Ordinary's  interlocutor ;  the  Act 
simply  says,  that  the  persons  naturalized  under  it  shall  become  **  naturalized  Scotsmen 
to  all  intents  and  purposes,"    The  terms  "  naturalized  Scotsmen,"  imply,  that  they  shall 
be  as  if  naturally  born  in  Scotland ;  and  it  would  have  required  very  express  words  to 
qualify  this,  so  as  to  make  it  only  give  a  temporary  and  con-  [181]  -tingent  right,  to  be 
a  subject  of  Scotland.     Taking  the  words  as  they  stand,  every  person  naturalized  under 
the  Act  is  naturalized  for  life ;  and  then  it  is  plain  that,  by  the  interpretation  of  the 
pursuer,  a  door  must  have  been  opened  to  boundless  naturalization.     This  never  could 
be  the  wish  or  intention  of  the  parliament  which  framed  this  Act.     There  are  a  variety 
of  statutes  passed  by  the  Parliament  of  Scotland,  for  promoting  the  improvement  of  the 
country  in  which  naturalization  was  bestowed  as  an  inducement ;  and  in  every  one  of 
these  statutes,  it  is  bestowed  only  upon  foreigners,  who  "  set  up,"  or  '*  establish  "  some 
useful  undertaking  or  manufactory.     Kaimea'  Statute  Law,  voce  foreigners,  1669,  Ch.  7; 
8  Queen  Mary,  cap.  65 ;  1669,  cap.  7  ;  1661,  cap.  39  and  40 ;  1681,  cap.  13. 

XL  Supposing  the  clause  of  the  Act,  1695,  originally  to  have  bad  the  e£fect  contended 
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for  by  the  pxnsuery  it  most  have  been  rendered  nugatory  by  the  treaty  and  Act  of  Uuion 
1706,  capi  7,  art  1,  4,  6,  and  25.  These  articles  contain  a  virtual  repeal  of  the  clause 
of  the  Act  1695,  founded  on  by  the  pursuer.  The  two  kingdoms  ceased  to  exist  distinct 
from  one  another ;  and  all  persons  bom  in  Britain  after  the  Union  were  Britons,  not 
Englishmen  or  Scotsmen.  After  that  events  it  was  no  longer  possible  for  any  one  to 
acquire  the  character  of  a  naturalized  Scotsman.  Naturalization  in  Scotland,  after  the 
Union,  would  have  been  admission  to  be  the  subject  of  a  king,  and  citizen  of  a  state  no 
longer  existing.  The  Act  1695,  therefore,  if  its  effect  before  the  Union  was  that  of 
granting  natundization  in  Scotland,  was  inconsistent  with  the  terms  of  the  very  first 
article  of  the  Treaty ;  and  of  course  became  void  by  the  last  article  above  referied  to, 
respecting  all  statutes  so  inconsistent.  In  this  way,  the  Act  1558,  cap.  65,  in  favour  of 
Frenchmen,  has  always  been  held  to  have  suffered  a  repeal  by  the  25th  article  of  the 
Treaty  of  Union.  Bankkm,  vol.  i.  p.  61,  62,  and  63  ;  7  Ann,  cap.  4 ;  4  Geo.  II.  cap. 
4;  Count  Leslie  against  Lady  Forbes,  June  8,  1749.  Kaimes*  Rem.  Dec.  p.  201  and 
203;  Fale.  Dec.  vol.  2,  p.  71 ;  KUk,  p.  208 ;  Elchiea  MSS.  Notes,  Adv.  Library. 

UL  £ven  if  the  Act  1695  had  originally  granted  the  privilege  claimed  by  the 
pursuer,  and  had  not  been  repealed  by  the  Union,  it  must  have  been  repealed  by  the 
statutes,  1  Geo.  L  stat.  2,  c.  4,  and  14  Geo.  III.  c.  84.    The  words  of  these  statutes  are 
so  broad,  as  effectually  to  do  away  all  the  ancient  modes  of  naturalization  known  in  Scot- 
land, in  case  they  were  not  de  facto  abolished  before.    The  British  Legislature  distinctly 
says,  **  that  no  person  shall  hereafter  be  naturalized,''  unless  in  a  certain  mode,  which  is 
quite  sufficient  to  prevent  any  one  from  being  thereafter  naturalized  in  any  other  mode. 
lY.  The  Act  1695  is  in  desuetude.    This  is  not  only  the  case  with  regard  to  the 
mode  of  naturalization,  pointed  out  by  the  [182]  Act  1695,  but  with  regard  to  all  the 
various  modes  of  naturalization  provided  by  the  Scots  Parliaments.     No  case  can  be 
pointed  out  of  the  exercise  or  successful  claim  of  any  such  right  since  the  Union. 
There  is  no  instance  in  which  foreigners  have  been  allowed  to  exercise  the  rights  of 
natives  in  Scotland,  without  British  naturalization.     The. Act  Geo.  I.  before  referred  to, 
shows  distinctly  that  the  Parliament,  which  passed  that  Act,  conceived  all  the  Scotch 
modes  of  naturalization  to  be  in  complete  desuetude.     If  they  bad  not  done  so,  they 
would  have  repealed  them  in  express  terms.     The  Scotch  Acts  give  naturalization  with- 
out any  limitation  or  condition.     It  is  impossible  to  suppose  that  the  British  Parliament, 
excluding  unqualified  naturalization  even  by  its  own  Acts,  would  have  left  it  open  to 
any  body  who  choose  to  buy  a  share  in  the  Bank  of  Scotland.     The  views  of  the  Legis- 
latore  may  be  gathered  distinctly  from  all  the  Acts  which  have  any  relation  to  this 
subject,  13  Greo.  II.  c.  7,  sect.  1.     Smnton*8  Abridgement,  tfoce  Naturalization ;  20  Geo. 
IL  cap.  44;  2  Geo.  IIL  cap.  25  j  13  Geo.  IIL  cap.  21,  sect  1 ;  14  Geo.  IIL  c.  84. 
Moir  and  others  against  Ferguson  and  others,  1791.     Bell  on  Election  Law,  p.  484. 

Answered. — ^That  it  has  been  the  general  policy  of  England,  both  before  and  since 
the  Union,  to  encourage  foreigners  to  settle  in  the  country,  in  order  to  secure  the 
advantages  to  be  derived  from  their  skill  and  capital.  With  this  view  it  has  been 
always  extremely  easy  to  obtain  the  privilege  of  naturalization.  A  strong  example  of 
this  is  to  be  found  in  the  case  of  Robert  Calvin,  State  Trials,  vol.  ii.  p.  561 ;  7  Ann,  c. 
5;  10  Ann,  c.  5;  4  Geo.  II.  c.  21  ;  13  Geo.  III.  c.  21  ;  Erskine^  b.  iii.  tit.  10,  sect. 
10;  Stat.  1661,  c.  39,  and  c.  40;  1669,  c.  7 ;  1681,  cap.  12. 

1.  With  regard  to  the  interpretation  of  the  Act  1695,  the  pursuer  submits,  that  it 
ooght  to  be  liberal,  Efrak.  b.  i.  tit.  1,  sect.  55,  State  Trials,  vol.  iL  p.  594.  In  order 
to  keep  the  stock  of  the  bank  entire,  the  Act  contains  an  express  provision,  that  it  shall 
not  be  effectually  conveyed  or  transmitted,  except  to  such  as  "  shall  become  partners  of 
the  Company."  It  follows  from  this,  that  every  stockholder,  whether  a  native  or  a 
foreigner,  and  whether  deriving  his  right  through  original  subscription,  purchase,  or 
succession,  mmt  join  as  a  'partner  of  the  Bank;  and,  therefore,  when  the  Act  declares 
"that  all  foreigners,  who  shall  join  as  partners  of  this  bank,  shall  thereby  be  and 
become  naturalized  Scotsmen,"  it  cannot  be  held  to  confine  the  benefit  of  naturalization 
within  the  narrow  limits  contended  for  by  the  defenders.  If  it  had  been  intended  that 
the  benefit  bestowed  upon  those  who  *' join  as  partners  of  the  bank/'  should  apply  merely 
to  original  subscribers,  a  declaration  to  that  effect  would  have  been  introduced  ;  but  the 
dause  in  the  Act  is  evidently  prospective,  not  being  limited  either  to  subscribers  or  to 
original  partners,  but  applying  generally  to  all  foreigners  who  shall  join  [183]  as 
partners  in  whatever  manner,  or  at  whatever  time  they  may  do  so. 
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n.  The  treaty  of  Union,  it  is  admitted,  contains  no  express  repeal  of  the  clause  in 
question.  There  is  no  mention  made  either  of  the  Act  1695,  or  of  any  other  tefc 
relative  to  naturalization.  The  defenders  have  not  pointed  out  distinctly  in  what 
manner  the  clause  in  question  is  inconsistent  with  the  terms  of  the  Union.  They  seem 
chiefly  to  rely  upon  the  25th  article  of  the  treaty,  which  provides  for  the  repeal  of  all 
laws  and  statutes  in  either  kingdom,  so  far  as  they  are  contrary  to,  or  inconsistent  with| 
the  terms  of  these  articles,  or  any  of  them.  Before  this  article  can  have  the  effect  con- 
tended for,  it  must  be  shewn  that  the  clause  in  question  is  contrary  to,  or  inconsistent 
with,  the  terms  of  one  or  other  of  the  preceding  articles.  This  has  not  been  shewn; 
and  the  defenders  have  therefore  failed  to  point  out  any  repeal  of  the  Act  1695,  either 
express  or  implied,  in  the  treaty  of  Union.  With  regard  to  the  authority  of  Bankton, 
it  is  not  supported  by  any  other  authority  whatever ;  and  the  single  opinion  of  that 
author  cannot  influence  the  Court  The  case  of  Lesly  does  not  touch  the  present  ques- 
tion ;  the  only  point  there  decided  was,  that  an  alien  by  the  law  of  Scotland  could  not 
succeed  to  lands  without  being  naturalized.  KUk,  v.  Foreign,  No.  6.  BankUm,  h.  L 
tit.  2,  sect.  64.    Ersk,  b.  iii.  tit  10,  sect  10. 

III.  Neither  of  the  statutes  founded  on  by  the  defenders,  in  this  branch  of  theii 
argument,  were  intended  to  limit  naturalization  in  the  manner  contended  for  by  them 
Neither  the  one  nor  the  other  of  these  statutes  declare,  that  all  other  modes  of  natnndi- 
zation,  except  by  bill  in  Parliament,  shall  be  abolished.  Their  object  merely  was  to 
regulate  the  form  of  naturalization  by  bill.  It  is  in  vain  to  assert  that  the  effect  of  these 
two  Acts  was  to  exclude  every  mode  of  naturalization  in  Great  Britain,  except  by  a 
British  Act  of  Parliament  This  is  contradicted  by  the  terms  of  the  Acts  13  Gea  IL 
cap.  3,  and  cap.  7 ;  2  Geo.  III.  cap.  25.  Instead  of  being  repealed,  the  Act  1695  has 
been  contirmed  by  fi«re  separate  Acts  of  the  British  Parliament ;  24  Geo.  IIL  c.  32,  c. 
8 ;  32  Geo.  III.  cap.  25 ;  34  Geo.  III.  cap.  34 ;  44  Geo.  III.  It  has  been  frequently 
decided  that  a  later  statute,  imposing  a  general  tax,  does  not  repeal  a  prior  statute  oon- 
taining  a  particular  exemption.  This  ought  to  be  l^ept  in  view  in  deciding  the  present 
case ;  Williams  against  Piritchard,  Dumford  Term.  Eep.  vol.  iv.  p.  2 ;  Edinton  against 
Boreman,  vol.  iv.  p.  4 ;  King  against  Peugh ;  Douglas^  Rep.  vol.  i.  p.  188 ;  Duke  of 
Queensberry  and  Lord  Hopetoun  against  Officers  of  State,  decided  in  the  Court  of 
Exchequer  in  Scotland.^ 

[184]  lY.  With  regard  to  the  alleged  desuetude  of  the  Act  1695,  it  is  admitted  tiiat 
it  was  not  in  desuetude  prior  to  the  Union ;  and  it  is  extremely  doubtful,  whether  that 
or  any  other  Scots  Act,  which  was  not  in  desuetude  before^  can  be  held  to  have  gone 
into  desuetude  sineey  that  event  It  is  very  generally  conceived  that  all  Scots  Acts,  in 
force  at  the  time  of  the  Union,  acquire  by  that  event  the  nature  of  British  Acts,  which 
it  is  well  known  cannot  go  into  desuetude  at  all.  The  defenders  cannot  shew  that 
foreigners,  who  have  joined  as  partners  of  the  bank,  had  been  refused  the  privilege  of 
naturalization.  Since  they  do  not  even  offer  a  proof  of  this  description,  it  is  quite  un- 
necessary that  any  evidence  of  the  use  of  this  privilege  should  be  required.  No  privilege 
can  be  lost  merely  non  lU&ido  ;  Ersk.  b.  iii.  tit  7,  sect  10.  The  allegation  of  desuetude 
is  completely  obviated  by  the  14th  Geo.  III.  and  the  later  Acts,  before  quoted,  in  all  of 
which  it  is  provided  that  the  Act  1695,  excepting  so  far  as  it  ia  therein  altered,  "shall 
remain  in  full  force  in  every  particular."  It  has  thus  become  a  British  Act  as  to  every 
clause  of  it  which  is  not  expressly  altered ;  and  it  must  therefore  be  held  that  the  Act  in 
general,  and  this  clause  in  particular,  remains  in  full  force. 

With  regard  to  the  case  of  Khlein  founded  on,  it  has  no  application.  It  was  there 
determined  that  Khlein  was  not  a  naturalized  subject,  because  the  trade  in  which  he 
was  engaged  was  not  one  of  those  contemplated  in  the  Acts  of  Parliament  which 
bestowed  the  privilege  upon  foreigners  who  set  up  certain  manufactures.  In  the  present 
case,  the  qualification  iB  admitted,  since  it  has  not  been  denied,  that  the  pursuer  has 

^  This  case  related  to  the  claim  of  these  two  noblemen,  that  the  lead  made  at  and 
exported  from  their  lead  mines,  should  be  exempted  from  the  several  duties  on  lead 
imposed  by  several  Acts  of  Parliament.  The  Officers  of  State,  in  that  case,  founded  on 
the  general  terms  of  various  statutes  passed  since  the  Union,  by  which  new  and  addi- 
tional duties  were  imposed.  But  the  Court  of  Exchequer  held  that  these  general  acts 
were  not  sufficient  to  abrogate  the  former  right  of  exemption.  Answers  for  WtllMin 
Macao,  p,  47,  Adv.  Library. 
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joined  as  a  partner  of  the  Bank  of  Scotland  by  pazchasing  a  certain  share  of  the  stock 
of  that  company. 

A  hearing  in  presence  of  the  whole  Court  took  place.  After  which  the  opinions  of 
the  Judges  of  the  Second  Division,  and  the  Permanent  Lords  Ordinary,  were  required 
upon  certain  queries,  and  the  opinions  of  four  English  counsel  were  also  taken  upon  a 
joint  case  prepared  by  the  parties. 

The  Court  by  a  majority  assoilzied  the  Officers  of  State  from  the  conclusions  of  the 
libeLi 


No.  52.        F.C.  N.S.  VI.  185.     15  Nov.  1820.     Ist  Div.— Lord  Alloway. 

MiTCHSLSONS,  Pursuers. — Anderdon  Blair,  Anderson,  Mancrieff,  Cranstown. 

MiTCHELSON  and  his  Factor  Loco  TiUoris,  Defenders. — Clerk,  Hope, 

C^aiue — Provision  to  Heirs  and  Children — Husband  and  Wife. — A  father  infeft  in  a 
property  on  titles  in  favour  of  himself  and  the  heirs  whatsoever  of  his  body,  without 
division,  and  having  four  daughters,  executed  a  trust-deed  on  the  preamble  of  "  being 
resolved  to  settle  my  lands  and  estate  of  Middleton  upon  my  eldest  daughter,  failing 
heirs-male  of  my  body,  but  to  give  competent  provisions  to  my  younger  children ; " 
and  then  conveyed  the  estate  to  trustees  for  certain  purposes ;  and,  inter  alia,  "  for 
the  purpose  of  securing  and  paying,  and  my  said  trustees  are  hereby  directed  to  secure 
and  pay  to  each  of  my  younger  children  the  sum  of  L.2000  sterling,  payable  to  each 
of  them  upon  their  respectively  attaining  the  age  of  21  years,  or  being  married, 
whichever  of  these  events  shall  first  happen."  The  father  entered  into  a  second 
marriage,  and  had  sons.  By  his  contract  of  marriage  he  settled  his  estate  on  himself, 
and  the  heirs-male  of  the  marriage,  whom  failing,  his  heirs  and  assignees  whomsoever ; 
provided  for  the  heirs-female  of  that  marriage ;  and  reserved  power  to  provide  for  the 
daughters  of  the  first  marriage.  Found  that  the  devolution  of  the  succession  to  an 
heir-male  evacuated  the  previous  trust-deed ;  and,  separatim,  that  the  provisions  in 
the  trust^eed  were  virtually  altered  and  revoked  by  the  terms  of  the  contract  of  the 
second  marriage. 

Archibald  Hepburn  Mitchelson,  of  Middleton,  stood  infeft  in  fee-simple  in  the  estate 
of  Middleton,  upon  titles  in  favour  of  himself  and  the  heirs  whatsoever  of  his  body, 
without  division,  with  a  farther  substitution  which  is  not  material  to  be  mentioned. 
Mr.  Mitchelson  married,  and  had  four  daughters,  when  an  unfortunate  event  caused  a 
separation  from  his  wife.  About  the  time  he  had  obtained  L.8000  of  damages  from  her 
seducer^  he  executed  a  trust-deed  (2d  February  1801),  and  upon  the  narrative  of 
"  being  resolved  to  settle  my  lands  and  estate  of  Middleton  upon  my  eldest  daughter, 
failing  heirs-male  of  my  body,  but  to  give  competent  provisions  to  my  younger  children, 
and  for  other  good  causes  and  considerations  me  hereunto  moving, "^-conveyed  and  dis- 
poned to  certain  trustees  his  whole  estate  whatsoever,  heritable  and  moveable,  and  par- 
[186]  -ticularly  the  family  estate  of  Middleton  and  others,  "  for  payment  of  ail  my  just 
and  lawful  debts,  and  such  legacies  as  I  may  hereafter  give  and  bequeath  by  any  writing 
under  my  hand ;  secondly^  for  the  purpose  of  securing  and  paying,  and  my  said  trustees 
aie  hereby  directed  to  secure  and  pay,  to  each  of  my  younger  children  the  sum  of  L.2000 
atorling,  payable  to  each  of  them  upon  their  respectively  attaining  the  age  of  21  years, 
or  being  married,  whichever  of  these  events  shall  first  happen ;  and,  in  the  meantime, 
tmtU  my  younger  children  shall  respectively  arrive  at  the  age  of  21,  or  be  married,  my 
said  trustees  shall  lay  out  and  employ  a  sum  of  L.2000  for  the  behoof  of  each  of  my 
yonng  children  upon  government  security,  or  upon  the  best  heritable  security  in  Scot- 
land, in  the  event  of  my  leaving  personal  estate  equal  to  all,  or  any  part  of,  the  sum 
hereby  directed  to  be  secured  and  paid  to  my  younger  children ;  and  in  the  event  of  my 
not  leaving  personal  estate  equal  to  all  or  any  part  of  the  sum  directed  to  be  paid  to 
younger  children,  then  my  said  trustees  shall  burden  my  lands  and  estate  of  Middleton 
with  all  or  such  part  as  may  be  necessary  of  the  said  sums  hereby  directed  to  be  paid 

^  The  opinions  of  the  Court  at  length  are  bound  up  with  the  other  papers  in  the 
Advocates  Library. 
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to  younger  children ;  and  my  said  trustees  shall  apply  the  dividends  or  interests  acoli- 
ing  or  corresponding  to  the  foresaid  sum  of  1^2000  herehy  directed  .to  he  paid  tnd 
secured  to  each  of  my  younger  children  towards  their  maintenance  and  education,  antal 
they  shall  respectively  arrive  at  the  age  of  21  years,  or  he  married ;  and  my  said  tnut«« 
shall  have  power,  and  are  herehy  directed,  if  necessary,  when  any  of  my  younger  chil- 
dren attain  the  age  of  21  years,  or  shall  he  married,  to  horrow  money  upon  the  seeurity 
of  my  lands  and  estate  of  Middleton,  for  the  purpose  of  paying  the  said  sum  of  L2000 
to  all  or  any  of  my  said  younger  children,  in  manner  ahove  directed,  and  to  hurden  my 
said  lands  and  estate  therewith,  as  effectually  as  I  could  do  myself  at  present.''  The 
testator  next  provides,  that  the  younger  children  shall  marry  with  the  knowledge  and 
consent  of  the  trustees :  And  the  deed  then  proceeds,  "  thirdly,  For  the  purpose  of  pay- 
ing, and  my  said  trustees  are  herehy  directed  to  pay,  in  the  event  of  my  dying  without 
issue-male,  the  free  rents  of  my  lands  and  estate  of  Middleton  and  others,  or  such  part 
thereof  as  shall  remain  after  payment  of  the  interest  corresponding  to  the  sum  provided 
to  younger  children,  unto  my  eldest  daughter,  so  long  as  she  shall  remain  unmarried ; 
and  upon  her  marrying  with  their  knowledge  and  consent,  then  my  said  trustees  shaU 
settle  and  convey  my  said  lands  and  estate  of  Middleton  and  others,  in  such  manner  as 
my  said  trustees  shall  think  proper  for  securing  the  same  to  her,  and  the  heirs  of  her 
hody ;  whom  failing,  to  my  other  daughters  in  succession,  and  the  heirs  of  their  hodies.'' 
The  testator  next  provides  for  the  occurrence  of  his  eldest  daughter  marrying  without 
the  knowledge  and  consent  of  the  trustees ;  and  directs  that,  "  in  the  event  of  all  xnj 
daughtera  dying  with-  [187]  -out  heirs  of  their  hodies,  then  my  said  trustees  shall  dis- 
pone and  convey  my  said  lands  and  estate  of  Middleton  to  the  heirs  of  my  father, 
Kobert  Hepburn  late  of  Glerkington,  Esquire."  The  deed  then  relates  to  the  manage- 
ment of  the  property,  contains  a  nomination  of  executors,  tutors  and  curators,— a 
revocation  of  former  settlements, — a  reservation  of  power  to  alter,  and  a  dispensation 
with  delivery. 

Some  time  afterwards,  having  obtained  a  decree  of  divorce  from  Mrs.  Mitchelson,  on 
9th  April  1806  he  entered  into  a  second  marriage ;  and,  by  contract,  settled  the  estate  of 
Middleton  on  *'  himself,  and  the  heirs-male  to  be  procreated  of  the  marriage,  whom  fail- 
ing, his  heirs  and  assignees,  whomsoever ; "  he  also  made  special  settlements  on  his 
second  wife,  with  provisions  of  L.1000  to  each  of  the  younger  children  of  that  marriage, 
<<  reserving  full  power  and  liberty  to  the  said  Archibald  Hepburn  Mitchelson  to  harden 
the  estate  with  such  sums  as  he  shall  think  reasonable,  for  provisions  to  the  daughters 
procreated  of  his  former  marriage."  Mr.  Mitchelson  died,  leaving  the  four  daughters  of 
the  first  marriage  under  age,  and  (including  a  posthumous  child)  two  sons  and  a  daughter 
of  the  second  marriage. 

In  his  repositories  was  found  the  trust-deed  entire  and  unaltered. 

The  children  by  the  first  marriage  executed  a  summons  against  the  trustees,  and 
against  the  infant  son  of  the  second  marriage,  and  his  factor  loeo  tutoris,  narrating  that 
the  late  Mr.  Mitchelson  held  the  estate  of  Middleton  in  favour  of  himself,  and  the  haits 
whatsoever  of  his  body,  without  division, — that  he  executed  the  trust-deed  above  recited, 
— that  the  trustees  accepted  and  acted  upon  the  deed, — and  concluding  for  payment  <^ 
their  respective  provisions  to  each  of  the  two  daughters  now  married,  and  security  to 
each  of  the  two  daughters  unmarried,  and  in  minority.  The  trustees  in  defence  stated, 
that  they  were  advised  that  the  trust-deed  was  rendered  ineffectual  by  the  birth  of 
an  heir-male,  and  was  virtually  revoked  in  consequence  of  the  second  contract  of  ma^ 
riage, — that  they  had  only  acted  on  the  trust-deed  as  affording  a  sufficient  title  for  manag- 
ing the  affairs  of  the  deceased,  which  were  much  embarrassed,  but  that  they  never  had 
approved  of  or  homologated  the  deed,  as  far  as  the  pursuers'  provisions  were  concerned ; 
— and  they  raised  a  process  of  multiplepoinding  for  their  exoneration.  The  pupil  and 
his  factor  loco  tutoris  stated  in  defence,  that  the  trust-deed  was  a  conditional  deed 
dependent  on  a  future  event  which  did  not  take  place, — ^that  the  deed  was  virtually 
recalled  and  vacated  in  consequence  of  the  contract  of  the  second  marriage,  the  exclusiTe 
right  under  which,  in  the  heir-male,  could  not  be  affected  by  the  acts  and  deeds,  what- 
ever they  were,  of  the  trustees. 

The  Lord  Ordinary,  on  hearing  parties,  ordered  memorials  to  the  Court. 

[188]  Iq  these  and  the  subsequent  pleadings,  the  pursuers  maintained, — ^The  grant- 
ing provisions  to  the  younger  children,  and  not  the  conveying  the  estate  to  the  eldest 
daughter,  failing  heira-male,  was  the  main  object  of  the  trust-deed.     She  would  haye 
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taken  the  estate  under  the  existing  investitures  independent  of  the  deed.  Any  thing, 
Aerefore,  said  as  to  the  eldest  daughter  must  have  been  introduced  in  consequence  of 
the  minor  arrangements  in  which  she  was  interested.  It  can  be  proved  by  two  respec- 
table individuals,  with  whom  the  testator  conversed  shortly  before  his  death,  that  he 
died  in  the  full  and  undoubted  belief,  that,  by  preserving  the  trust-deed  unaltered,  he 
left  the  provisions,  thereby  made,  eflfectual  for  their  benefit.  A  proof  of  this  kind  is 
competent. — ^Weir  against  Steill,  7th  February  1745, — D,  Fate.  vol.  i.  p.  67. 

But)  independent  of  this  fact,  and  for  the  present  laying  the  marriage-contract  out  of 
view,  the  objects  of  the  deed  are  distinct  and  separate ;  but,  even  if  they  were  not,  a 
direct  and  absolute  conveyance  is  not  to  be  controlled  by  the  general  enunciations  of 
objects,— or  inducements ;  and  nothing  is  to  be  gained  by  the  defenders'  criticbm,  that 
" but"  in  the  preamble,  restricts  instead  of  adds.  It  is  quite  clear,  that  the  trust  must 
have  been  effectual  for  payment  of  debts  and  legacies,  whether  an  heir-female  or  an 
heir-male  took  up  the  estate.  The  conveyance  of  the  provisions  is  unqualified,  and 
makes  no  reference  to  the  possible  existence  of  an  heir-male.  The  testator  had  full 
power  so  to  convey,  whether  he  should  be  succeeded  by  an  heir-female,  or  an  heir-male ; 
and  the  unconditional  provisions  to  the  younger  daughters,  and  the  conditional  convey- 
ance to  the  eldest  daughter,  are  in  perfect  harmony  and  consistency.  The  question  is 
not  one  of  pure  intention,  for  the  clause  is  explicit ;  but,  if  it  is  considered  a  question 
of  intention,  the  testator  could  hardly  have  intended  to  leave  the  pursuers  destitute,  if 
an  heir-male  lived ;  nor  can  it  be  predicated  that  a  change  of  circumstances  would  have 
altered  his  views.  The  presumption  is  the  reverse,  since,  with  power  to  revoke,  the 
deed  remained  unrecalled;  Oliphant  against  Oliphant,  19th  June  1793;  Beatsons 
against  Beatson,  3rd  June  1748;  D.  Falc.  vol.  i.  No.  250,  p.  334.  But  if  any  expres- 
sion of  will,  in  a  regular  and  probative  form,  by  a  person  holding  a  fee-simple,  or  with 
powers  to  bind  his  heir,  is  sufficient,  there  is  no  principle  upon  which  to  vacate  this 
deed. 

The  testator,  when  directing  the  ultimate  destination  of  the  estate,  introduced,  with 
perfect  propriety,  the  condition  **  si  sine  masctdo  hcsrede  deeesserit;"  but  he  there 
qualifies,  not  the  right  of  the  trustees,  but  the  obligation  laid  on  them  (thus  assuming 
an  absolute  title  vested)  as  to  the  disposal  of  the  rents  and  the  estate,  after  the  previous 
purposes  of  the  trust  were  answered ;  but  such  a  condition  would  never  have  been 
repeated,  if  it  had  been  understood  that  the  whole  conveyance  to  the  trustees  depended 
on  the  non-occurrence  of  this  very  event.  The  father  lay  under  a  natural  obligation  to 
provide  for  his  children.  Besides,  [189]  it  is  a  rule  in  provisions  to  children,  as  well 
as  in  legacies,  that  causa  legandi  non  eohceret  legato.  It  may  be  observed  also,  that  the 
testator  survived  his  son  seven  or  eight  months,  and  did  not  alter  his  settlement.  The 
grant  to  his  daughters,  therefore,  became  purified ;  Yule  against  Yule,  20th  December 
1758. 

But,  assuming  that  the  provisions  appointed  by  the  trust-deed  were  effectually  and 
conditionally  conveyed,  were  they  altered  or  revoked  expressly  or  virtually  by  the 
second  marriage-contract  of  1806?  Revocation  of  an  effectual  deed  cannot  be  pre- 
samed;  and,  in  the  case  of  implied  revocation  of  purely  gratuitous  settlements,  the 
implication  must  be  quite  necessary.  Even  in  gratuitous  deeds,  if  reconcileable,  both 
will  stand.  But  in  bonds  of  provisions,  which  proceed  on  a  natural  obligation,  there  is 
no  room  even  for  implied  revocation;  Henderson  against  Henderson,  26 ih  July  1782. 
Now,  there  was  no  expressed  revocation  in  the  marriage-contract  of  1806 ;  nor  was  it 
necessary  for  the  interest  of  the  heir-male  that  there  should  be;  for  the  testator 
reserved  power  to  provide  for  the  children  of  the  first  marriage;  and  could  have 
effectually  provided  for  them,  had  he  not  so  reserved  power.  Nor  did  the  conveyance  of 
the  estate  to  the  heir-male  ipso  facto  revoke  the  trust-deed.  For  an  heir  of  a  marriage 
takes  up  the  estate  subject  to  the  provision  of  the  younger  children ;  so  that  a  trust- 
deed,  whether  execute<i  before  or  after  contract  of  marriage,  is  not  in  prejudice  of  the 
beir.  But  the  deed  1801  is  a  mortis  causa  settlement ;  and,  therefore,  must  be  held  to 
take  effect  only  at  the  death  of  the  testator.  But  all  deeds  of  that  description  cannot 
be  considered  as  revoked  by  subsequent  deeds,  unless  there  is  a  necessary  and  irrecon- 
cileable  inconsistency  between  them ;  and  if  there  appear  only  a  partial  inconsistency, 
the  deed  is  not  in  toto  revoked;  Weir  against  Steill,  7th  February  1745;  and,  multo 
fnagis,  when  the  mortis  causa  settlement  contains  provisions  to  children. 

The  testator  reserved  power  in  the  marriage-contract  to  make  provisions  for  children 
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of  the  first  marriage ;  but  such  a  reservation  covers  all  deeds,  whether  done  or  to  lie 
done.  Besides,  the  true  date  of  the  deed  was  at  the  testator's  death ;  and  the  testator 
might  have  reserved  that  power,  lest  he  should  see  cause  afterwards  to  increase  the  pro- 
visions. Nor  is  it  only  the  three  youngest  of  the  four  daughters  who  have  a  claim  for 
these  provisions;  for  the  term  younger  children  includes  all  the  children  except 
the  heir ;  Erskine^  h.  iii.  tit  8,  s.  48 ;  and  the  distinction  prevails  in  the  phraseology 
of  the  deed. 

The  heir  of  the  marriage,  and  his  factor  loco  ttdortSf  answered, — In  the  circum- 
stances in  which  the  testator  stood,  it  was  natural  for  him  to  think  of  providing  for  the 
event  of  a  female  succession.  He  executed  the  trust-deed  three  years  before  his  divorce, 
and  when  he  could  not  contemplate  a  second  marriage ;  and  he  adapted  the  deed  to  his 
situation  at  the  time,  and  no  other.  The  [190]  question  is  not,  properly  speaking, 
qtiesHo  voluntatis^  for  the  conveyance  is  limited  in  the  most  express  manner.  The 
testator  neither  did  nor  would  have  burdened  the  estate  so  largely  to  the  daughters  of 
the  first  marriage,  if  an  heir-male  existed. 

The  preamble  to  the  deed  shews  that  the  testator  meant,  '*  in  case  I  have  no  son,  I 
convey  my  estate  to  my  eldest  daughter,  burdened  with  provisions  to  my  younger 
daughters."  The  word  "  but  **  evidently  restrains  and  bounds.  It  is  extravagant  to 
maintain  that  the  provisions  were  the  primary  object  of  the  testator,  or  that  they  were 
payable  at  all  events,  whether  an  heir-male  succeeded  or  not.  The  payment  of  the 
younger  daughters'  provisions  depended,  as  much  as  the  estate  itself  settled  upon  the 
eldest  daughter  did,  on  the  non-existence  of  an  heir-male.  Every  expression  of  the 
deeds  shews  this;  and  a  forced  construction  cannot  be  given  beyond  the  testator's 
intention.  The  Court  may  construe,  but  cannot  make  a  will ;  Liady  Mary  Drummond 
against  the  King,  10th  July  1752,  Set.  Dec.  The  testator  had  nothing  in  view  but  a 
female  succession ;  and  therefore  he  made  no  provision  for  a  male  one ;  but  the  snr- 
vivance  of  an  heir-male  prevented  the  conveyance  of  the  estate  from  ever  taking  effect 
in  favour  of  the  trustees. 

The  testator  never  intended  to  create  any  jus  qucesitum  in  creditors  or  legatees,  so  as 
to  entitle  the  trustees  to  withhold  the  estate  from  the  heir-male,  or  prevent  him  com- 
pleting titles  to  the  inheritance  passing  to  him  jure  successionis.  The  conversation 
alluded  to  with  the  testator,  passed  when  he  was  in  sickness,  and  when  his  memoiy 
was  impaired.  At  all  events,  the  intention  of  the  testator  cannot  be  affected  nuncapa- 
tively.  The  case  of  Weir  against  Steill  stands  single,  and  has  long  been  held  an  un- 
sound decision. 

The  assumption  that  the  settlement  was  made  with  a  view  to  the  L.8000  recovered 
nomine  damni  is  quite  gratuitous,  and  has  no  foundation  ;  the  term  younger  children  in 
the  deed  evidently  meant  the  three  youngest  "  daughters,"  in  contradistinction  to  tiie 
"eldest  daughter,"  who  was  to  take  the  estate;  and  the  father,  according  to  the 
pursuers'  view,  should  have  divided  the  L.8000  into  three,  and  not  into  four  parts. 

The  repetition  of  the  condition,  in  giving  directions  for  the  management  of  the  estate, 
just  strengthens  what  it  repeats.  It  is  correct  to  say,  that  any  expression  of  the  will  ot 
the  fiar  of  an  estate,  in  a  regular  and  probative  form,  is  sufficient ;  but  the  principle  is 
inapplicable;  for  the  sole  question  here  is,  whether  the  testator  gave  the  younger 
children  their  provisions  if  a  son  survived?  But  these  provisions  were  conditional, 
and  were  as  much  vacated  by  the  survivance  of  heirs-male,  as  if  the  deed 
never  had  been  made.  There  was  no  necessity  for  any  direct  or  verbal  revocation. 
But  if  the  deed  is  held  to  subsist,  the  marriage-contract  affords  a  good  ground  of 
challenge;  the  deed  being  contra  Jidem  iabularum  nuptialium;  and  the  defenders  are 
entitled  to  found  [191]  on  it  as  importing,  in  the  event  which  has  happened,  an  altera- 
tion of  intention ;  for  the  heir  had  a  clear  title  to  take  up  the  estate,  as  disponee  under 
the  marriage-contract,  and  to  hold  it  unaffected  by  the  trust-deed.  No  equitable  con- 
siderations or  feelings  of  hardship  should  enter  into  this  question.  The  preamble  shews 
the  object  of  the  deed.  The  trustees  have  no  power  to  vest  themselves  in  the  right  ot 
the  estate,  nor  have  they  to  burden  it  with  payment  of  provisions.  The  very  reserva- 
tion of  power  to  give  provisions  shews,  that  the  testator  did  not  consider  he  had  given 
them.  Besides,  a  gratuitous  prior  settlement  can  have  no  effect  in  competition  with  an 
onerous  contract  of  marriage ;  and  the  certainty  of  such  contracts  would  be  materially 
affected  if  mortis  causa  deeds,  because  they  must  be  held  of  the  date  of  the  testator's 
death,  could  compete  with  them. 
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Upon  adyinng  infonnations,  a  majority  of  the  Court  (10th  June  1819)  found  the 
proYinona  by  the  trust-deed  "  effectual  to  all  and  each  of  the  pursuers,"  the  four  daughters 
ol  ihe  first  marriage.     The  heir  reclaimed. 

Lord  BaJgray  said, — I  was  absent  at  the  time  when  the  first  interlocutor  was  pro- 
nounced, which  seems  to  me  to  be  decidedly  erroneous.  It  is  perfectly  clear  that  this 
WES  a  conditional  institution,  and  a  conditional  trust.  Mr.  Mitchelson,  when  he  made 
the  deed,  never  thought  of  any  other  situation  than  that  in  which  his  family  then  was ; 
he  destines  his  estate  to  his  eldest  daughter,  and  makes  provisions  to  his  younger 
children,  only  in  the  event  of  the  existence  of  no  male  issue.  The  use  of  the  term 
"younger  children,"  in  the  preamble,  proves  this;  for  the  term  younger  children  is 
applied  in  subsequent  parts  of  the  same  trust^eed  to  signify  younger  daughters. 
Another  objection  is,  that  the  estate  of  Middleton  would  thus  be  more  heavily  buidened, 
in  the  event  of  the  heir-male  succeeding,  than  of  the  eldest  daughter  succeeding.  For, 
by  the  interpretation  of  the  pursuers,  not  only  the  younger  daughters,  but  also  the 
eldest  is  entitled  to  the  sum  of  L.2000,  so  that  the  heir-male  would  be  liable  to  pay 
L.8000,  and  the  eldest  daughter,  in  case  of  her  succession,  only  L.6000.  There  is  also 
the  last  clause  in  the  deed  when  Mr.  Mitchelson  conveys  his  estate,  in  the  event  of  all 
lus  daughters  dying  without  heirs,  to  the  heirs  of  his  father,  Eobert  Hepburn.  This  is 
the  strongest  possible  confirmation  that  Mr.  Mitchelson  had  in  view  the  existence  of 
daughters  only,  when  he  made  the  trust-deed.  In  the  next  place,  this  a  mortis  causa 
settlement,  and  one  of  a  very  limited  nature.  Now,  there  is  a  second  contract  of 
marriage,  by  which  the  whole  force  of  the  trust-deed  is  rendered  of  no  effect  In  that 
contiact,  Mr.  Mitchelson  reserved  to  himself  the  power  of  burdening  his  estate  with 
suitable  provisions  to  the  children  of  his  former  marriage.  But,  [192]  had  he  not 
exercised  this  power  by  the  trust-deed?  The  reservation,  therefore,  in  the  second 
contract  of  marriage,  is  an  admission  on  the  part  of  the  testator,  that  he  considered  the 
provisions  settled  by  the  trust-deed  as  improper  and  unsuitable  to  his  new  situation, 
by  entering  into  a  second  marriage.  But  I  go  further,  and  I  hold  that  the  trust-deed, 
when  considered  in  relation  to  the  marriage-contract,  is  contra  Jidem  tabtUarum. 
Suppose  that,  at  the  time  when  the  parties  were  upon  the  point  of  entering  into  this 
second  marriage,  Mr.  Mitchelson  had  settled  provisions  upon  the  children  of  his  first 
marriage,  by  regular  bonds  of  L.2000  each,  and  that  he  had  then  reserved  a  power  to 
harden  his  property  with  competent  provisions  to  them,  this  would  have  been  a  fraud ; 
and  the  heir-inale  of  the  second  marriage  would  have  been  entitled  to  have  set  them 
aside,  in  so  far  as  they  were  unreasonable. 

Lord  Balmuto  concurred  in  this  opinion. 

Lord  Hermand, — I  cannot  agree  with  the  opinion  now  delivered.  If  the  defenders' 
interpretation  of  the  trustdeed  was  to  be  admitted,  then  the  eldest  daughter's  claim 
would  be  altogether  excluded,  which  could  never  have  been  her  father's  intention.  The 
trostrdeed  is  not  revoked  by  the  marriage-contract.  Further,  the  date  of  the  trust-deed 
must  be  held  to  be  the  death  of  the  granter,  and,  therefore,  it  is  posterior  in  date  to  the 
marriage-contract,  and  must  be  considered  to  be  in  implement  of  it.  The  intention  of 
the  granter  of  the  deed  must  be  elicited  from  both  deeds  considered  together ;  and,  in 
this  view,  I  consider  it  quite  clear,  that  it  was  Mr.  Mitchelson's  intention  to  settle  these 
provisions  upon  his  daughters  at  all  events.  Nor  can  I  lay  out  of  view  that  the  sum  of 
L8000  was  recovered  in  the  name  of  damages,  which  strengthens  my  opinion  upon 
this  point  It  is  said  that  the  marriage-contract  cannot  be  affected  by  latent  deeds. 
But  provisions  are  a  mutual  obligation  on  every  parent,  and  truly  onerous.  As  to  the 
meaning  of  the  coigunction  ''  But,"  it  substitutes  and  supplies  what  had  preceded. 
.  Lord  Succoih. — ^This  a  question  of  nicety  and  difficulty.  The  intention  of  the 
testator  is  the  great  question  here  for  consideration.  I  am  not  at  all  moved  by  the 
argument  that  the  trust-deed  was  at  an  end  in  consequence  of  the  second  marriage- 
contract,  as  being  contra  fidem  tabularum.  1  never  understood,  that  a  person  entering 
into  a  second  marriage  was  prevented  from  granting  provisions  to  his  former  children, 
whether  he  reserved  power  to  do  so  or  not.  But  there  is  an  express  reservation.  I 
cannot  suppose  that,  if  a  person  on  the  eve  of  a  second  marriage,  grants  provisions  by 
regular  and  probative  bonds,  they  could  be  set  aside,  unless  they  were  exorbitant,  but 
[1S33  that  was  not  the  case  here.  As  to  the  intention  of  Mr.  Mitchelson,  I  can  see 
nothing  improbable  in  the  idea  that  he  should  have  left  L.2000  to  each  of  the  pursuers, 
upon  entering  into  a  second  marriage.     It  is  much  more  improbable  that  he  should  ever 
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have  intended  to  have  left  them  destitate.  In  a  question  therefore  of  will,  these  proba- 
bilities must  be  taken  into  consideration ;  and,  if  we  are  to  deny  effect  to  this  trust-deed, 
so  far  as  respects  the  provisions,  I  must  say  Mr.  Mitchelson  committed  injustice  to  the 
children  of  the  first  marriage ;  but  there  is  nothing  here  to  shew  that  the  granter  ever 
altered  his  ideas,  quoad  these  children.  In  point  of  law,  it  makes  but  little  difference 
whether  he  had  granted  those  provisions  by  means  of  a  trustdeed  or  by  bond.  If  I  were 
satisfied  that  the  sole  and  only  purpose  of  the  trust-deed  had  been  to  settle  proTi* 
sions  upon  the  younger  children,  then  I  could  have  entertained  no  doubt  at  all ;  and 
even  if  there  were  two  objects  to  be  accomplished  by  the  trust-deed,  the  one  to  convej 
the  estate  to  the  eldest  daughter,  and  the  other  to  make  provisions  to  the  children,  I 
cannot  see  any  grounds  for  holding  that  they  are  inseparable.  I  do  not  agree,  therefore, 
in  the  opinion,  that  the  whole  trust-deed  is  conditional ;  there  are  various  other  purposes 
of  the  trust,  some  of  which  have  actually  been  implemented  by  the  trustees.  It  is  no 
doubt  true,  that  this  is  a  conditional  institution,  in  as  far  as  regards  the  trustees, — bat 
the  object  of  conveying  the  estate  in  this  form  was  to  prevent  the  succession  of  hein 
portioners;  and  to  appoint  proper  persons  to  superintend  the  education  and  farther 
conduct  of  the  children.  I  consider  that  the  sigxufication  of  the  conjunction  "lnU"iB 
synonymous  with,  '^and  also;"  but  this  seems  of  little  importance.  There  is  one 
difficulty,  however,  in  the  case,  viz.  whether  the  clause  of  reservation  in  the  marriage- 
contract  amounts  to  a  tacit  revocation  of  the  trust-deed.  I  do  not  think,  however,  that 
it  can  be  so  construed ;  for  it  may  have  been  inserted  to  enable  the  granter  to  increase  the 
provisions  to  his  children,  or  as  a  saving  clause  in  case  the  provisions  already  made  should 
be  questionable.     I  am  therefore  for  adhering. 

Zjord  President, — This  does  not  appear  to  me  a  mere  question  of  intention,  nor  do  I 
think  that  both  deeds  are  here  to  be  considered  as  one.  Mr.  Mitchelson,  in  his  second 
contract  of  marriage,  reserved  to  himself  a  power  which  he  has  never  executed.  This  is 
unfortunately  one  of  those  common  cases  in  which  all  men  think  every  one  mortal  but 
themselves.  Mr.  Mitchelson,  in  making  both  deeds,  seems  to  have  thought  only  of  the 
situation  in  which  he  was  thsn  placed.  When  he  made  the  trustdeed,  he  had  only  fonr 
daughters,  and  had  no  prospect  of  ever  having  any  male  issue ;  and  the  deed  is  accordingly 
calculated  to  meet  that  event  When  he  entered  into  the  second  marriage,  he  intended 
to  have  made  competent  provisions  upon  his  former  children,  but  (as  it  often  happens) 
he  [194]  died  without  ever  having  accomplished  his  purpose.  I  hold  it  undeniable  that 
the  trust-deed  was  conditional,  and  that  it  was  only  to  take  effect  failing  his  male  issue. 
Mr.  Mitchelson  does  not  settle  the  lands  upon  his  eldest  daughter  per  expressum,  but 
upon  the  trustees ;  and  there  is  no  conveyance  whatever  to  the  daughter  while  unmarried. 
If  there  had  been  no  marriage-contract,  then  the  son  would  have  been  entitled  to  have 
served  himself  heir  to  the  father,  passing  over  the  trust-deed  altogether.  But,  in  the 
case  which  has  actually  happened,  the  son  is  entitled  to  the  estate  as  disponee  under  his 
father's  contract.  The  trustees  may  perhaps  have  had  a  right  to  intromit  with  the 
personal  funds  of  Mr.  Mitchelson,  if  there  were  any,  at  his  death ;  but  it  is  absurd  to 
suppose  that  they  are  entitled  to  infeft  themselves  in  the  property,  or  to  make  up  titles 
to  it  in  virtue  of  the  trust-deed.  They  have  no  funds  from  whence  to  pay  the^e  provi- 
sions ;  and  as  to  borrowing  by  heritable  bonds,  there  is  not  a  person  who  would  lend 
them  a  single  sixpence  upon  the  lands.  Suppose  that  the  heir-male  had  been  of  age  at 
his  father's  death,  and  the  trustees  had  claimed  under  the  trust-deed,  he  would  have  been 
entitled  to  keep  them  out  of  the  estate. 

As  to  the  power  (reserved  in  the  marriage-contract)  of  granting  suitable  provisions  to 
his  former  children,  I  doubt  much  of  the  power  of  a  father  to  make  subsequent  provisions 
on  the  children  of  a  former  marriage.  This  point  has  never  yet  been  decided,  and  I 
should  consider  it  a  very  doubtful  one.  The  children  were  here  in  existence^  and  the 
wife  was  entitled  to  say,  provide  for  them  now,  or  no  settlement  afterwards  made  in  their 
favour  shall  avail  them.  It  was  very  proper  therefore  to  reserve  such  a  power,  but  it 
was  never  exercised. 

The  Court  altered  their  former  interlocutor,  and  pronounced  this  judgment :  "  Find 
that  the  trust-deed  and  settlement  of  2d  February  1801,  was  a  conditional  deed  made 
for  the  event  only  of  the  succession  of  an  heir-female,  and  that  the  provisions  therein 
made  for  the  grantor's  younger  children  are  thereby  made  burdens  on  his  succession  in 
that  event  only,  and  through  the  intervention  only  of  the  said  trust-deed ;  find  that^  bj 
the  devolution  of  the  grantor's  succession  to  a  male-heir,  the  said  trust-deed,  and  the  said 
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pfroTiBioiis  attached  thereto^  haye  been  evacuated ;  as  also,  find  teparoHm  that  the  said 
fcnut-deed  did  bear  a  power  of  revocation,  and  that  the  same,  and  the  provisions  therein 
made  for  his  younger  children,  were  virtually  altered  and  revoked  by  the  terms  of  the 
gianter's  contract  of  marriage  with  his  second  wife  in  1806." 

The  pursuer  now  reclaimed;  but  the  Courtj  on  advising  petition  and  answers, 
adhered. 


Na  53.         F.C.  N.S.  VL  195.    22  Nov.  1820.    Teinds.— Lord  Cringletie. 

Dues  of  Atholb,  Pursuer. — ConneU. 

Beverend  William  Chalmebs,  Defender. — Keay. 

Teinds, — ^Teinds  described  in  a  report  of  sub-commissioners  as  **  teinds  payable  to  the 
minister  whilk  are  rentalled''  to  so  many  bolls,  held  to  be  rental  bolls,  and  the 
valuation  to  have  been  a  separate  valuation. 

Teinds  belonging  to  the  church  are  not  to  be  diminished  if  originally  paid  in 
rental  bolls. 

Certain  lands  in  the  parish  of  Logiebride,  in  the  presbytery  of  Dunkeld,  Perthshire, 
now  the  property  of  the  Duke  of  Athole,  and  formerly  the  property  of  Naime  of 
Stmthnrd,  were  valued  by  the  sub-commissioners  in  1629 ;  and  the  sub-valuation  bears : 
"The  sub-comnussioners  of  the  presbytrie  of  Dunkeld,  appoyntit  be  his  Migestie  for 
valuatioun  of  landis  lyand  w.  in  the  said  presbytrie,  baith  stock  and  teind,  having 
reseavit  ane  number  or  famous  witnesses,  wha  being  ressavit,  swome,  and  examinat  for 
proiving  the  just  avaiU  and  rent  of  the  landia  after  specified,  lyand  wt.  in  the 
parochine  of  Auchteigaven,  and  presbytrie  foresaid,  and  all  uther  law^.  probatioun  need- 
ful, usit  be  ye  heretors  yairoff."  The  sub-valuation  of  Logiebride  bears,  ^'The  sub- 
commissioners  of  the  presbytrie  of  Dunkeld  having  ressavit  ane  number  of  famous 
aususpect  witnesses,  qnha  being  ressavit,  sworn,  and  examinat  for  proving  of  the  just 
<ua*U  and  rent  of  the  landis  efter  spec^  lyand  within  the  parochine  of  Logiebryde,  and 
piesbytrie  foresaid,  and  all  uther  law^.  probatiouns  needful  usit  be  the  lieritan  thodroffy 
and  Mr.  Alexander  Christysoun^  persoin  and  minister  of  the  said  paroche  kirk,  being 
law^.  sumond  to  that  effect,  being  of tymes  callit,  compeirit  not ;  thairfore,  the  said  sub- 
commiBsioneries  thought  meit  procead  in  the  said  matter,  and  fand  the  said  lands 
taffidentlie  provine,  in  manner  following,  &c. ;  findis  the  lands  lyand  wt  in  the  said 
parochine  perteining  to  Mr.  Bobert  Naime  of  Strathtlrd  to  have  payit,  put.  lie  pays,  and 
may  pay,  in  constant  rent,  of  stock  and  teind,  baith  parsonage  and  vicarage,  in  time 
cuing,  by  and  attour  the  comodities  of  oadging  of  feweU  and  hed-  [196]  -der  to  the  burgh 
of  Perth,  the  particular  dueties  efter  spec^  viz. 

"  His  lands  of  Jackiestoun  payee  of  silver  deutie  zearlie  L.53,  Gs.  8d.  by  and  attour 
the  teinds  payit  to  the  minister,  qlk.  are  ren  tailed  to  7  bolls  2  firlots  victuall. 

"His  Ifimds  of  Ledmoir  payee  of  silver  duetie  zearlie  L.66, 13s.  4d.  by  and  attour  the 
teinds  payit  to  the  minister,  qlk.  are  rentallit  to  7  bolls  2  firlots  victual. 

"  His  lands  of  BallmacoUie,  of  vict".  twa  pt  meill,  and  third  pt  bear,  20  bolls,  and 
payes,  by  and  attour  the  minister,  of  teind,  8  bolls. 

'*H]8  lands  of  Nether  Blelok  payes  of  silver  dewtie  zearlie,  L.200,  and  payee,  by  and 
attour  of  teinds  to  the  minister  and  hospitall  of  Dunkeld,  24  bolls  of  victuall. 

"The  myln  landis  of  Look,  being  w^  in  the  said  parochine,  conteining  ane  aiker 
and  ane  half  of  land  estimate  of  victual  to  9  firlots,  the  teinds  q^  of  wer  rentallit  to 

and  payit  to  the  minister." 

In  a  process  of  augmentation  at  the  instance  of  the  minister  of  the  parish  of  Auohter- 
gsven,  to  which  parish  Logiebride  was  by  this  time  united,  the  question  occurred  whether 
the  sub-valuation  of  the  Duke's  teinds  was  a  separate  valuation  or  a  joint  valuation.  The 
common  agent  made  up  a  locality,  on  the  principle  that  the  valuation  was  sepiarate.  The 
Duke  objected,  and,  founding  on  the  case  of  Murray  against  Heritors  of  Crie£f,  9th 
December  1812,  Connelly  vol.  ii  p.  280,  contended  that  the  stock  and  teind  must  be 
joined  together,  and  a  fifth  of  the  whole  struck  as  the  valued  teind,  beyond  which  he 
could  not  be  localled  upon.  The  Lord  Ordinary  (30th  June  1817)  repelled  the  objeo- 
tions ;  the  Duke  petitioned ;  and  answers,  memorials,  minutes,  and  full  memorials  were 
ordered. 

F.a  VOL.  II,  23 
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The  Duke  pleaded^ — ^That^  by  the  law  establiflhed  in  the  time  of  Gharies  L  where 
the  teinda  were  in  the  hands  of  the  heritor,  and  enjoyed  under  tack  or  some  d&et 
temporary  right  by  him,  along  with  the  stock,  the  teind  was  ascertained,  by  proving  the 
rent  of  the  land,  stock  and  teind,  and  taking  one>fif th  part  for  the  teind.  Where  ^ 
teind  was  drawn  by  the  titular,  a  separate  proof  of  the  teind  itself  was  led.  Vide 
King's  instructions,  1629.  If  the  teind  was  drawn,  the  titular  led  a  proof  of  the  ^ne 
of  the  teind,  and  the  heritor  of  the  land  Afterwaids,  it  would  appear  that  the  heritor 
was  not  allowed  to  prove  the  value  of  the  land,  unless  the  titular  did  not  prove  the 
value  of  the  drawn  teind,  in  which  case  the  fourth  part  was  declared  teind  If  not 
drawn  teind,  the  proof  of  the  rent  of  stock  and  teind  was  common  to  both  titular  and 
heritor.  This  was  done  in  two  ways ;  if  the  teind  was  enjoyed  along  with  the  stock  bj 
the  heritor,  or  if  the  lands  were  let  to  a  tenant  who  paid  the  [10^  heritor  a  cumdo 
rent  for  both  stock  and  teind,  the  heritor  himself  paying  the  teind,  a  gross  rent  of  the 
land  was  taken ;  if  the  teinds  were  let  by  the  heritor  to  a  tenant  who  paid  the  minister 
or  titular  for  the  teind,  then  the  rent  paid  for  the  stock,  and  the  rent  paid  for  the  teind, 
were  proved,  and  added  together.  In  both  cases,  one-fifth  part  was  taken  for  teini 
Beg,  Decrees^  voL  iii.  p.  638,  18.  Sometimes  the  commissioners  made  the  addition, 
and  put  it  on  record,  and  at  other  times  let  their  values  stand  separate,  leaving  the 
junction  to  the  parties  themselves ;  Beg.  Decrees^  vol.  iii.  p.  618,  365,  335.  If  pertiei 
wished  to  obtain  a  junction  by  the  commissioners  themselves,  it  was  never  refosei 
This  was  the  practice  when  the  case  of  Crieff  occurred,  where  the  Court  found  (9th 
December  1812),  ''that  the  sums  of  money  and  quantities  of  victual  mentioned  for  the 
rent  and  for  the  teind  contained  in  the  decree  of  approbation  in  question  must  be  joined 
together,  to  form  a  rent  of  stock  and  teind ;  and  out  of  the  whole  the  fifth  part  to  stand 
for  the  teind,  parsonage,  and  vicarage  of  the  lands."  This  was  followed  by  the  case  of 
Satho,  5th  February  1817,  not  reported,  where  the  judgment  proceeded  in  respect  of 
the  decision  in  the  locality  of  Crie& 

The  principle,  therefore,  on  which  the  present  case  is  to  be  tried  is  quite  simple,  and 
resolves  into  the  question  whether  the  teinds  were  drawn  teinds  or  not.  If  they  wsre 
drawn  teinds,  then  they  must  have  been  valued  separately ;  and  the  Duke's  objections 
are  ill  founded.  But  Uie  teinds  were  not  drawn  teinds.  If  they  had,  the  titular  would 
have  proved  them,  and,  failing  such  proof,  the  heritor  would  have  proved  the  stock,  and 
one-fourth  would  have  been  struck  as  teind,  the  case  not  allowing  a  proof  both  of  stock 
and  teind.  But  here  the  parson  was  titular ;  and  he  did  not  appear,  although  cited, 
and,  therefore,  led  no  proof.  The  probation  was  by  the  heritors.  The  sub-commis- 
sioners found  the  lands  paid  "  in  constant  rent  of  stock  and  teind,"  &c. ;  and,  lastly, 
that  each  parcel  of  land  paid  so  much  of  silver  duty,  '*  by  and  attour  the  teinds  paid  to 
the  minister,  which  are  rentalled  "  at  so  many  bolls  victual. 

But  it  is  said  that  the  present  teinds  were  rental  bolls,  which  by  law  were  valued 
separately.  But  the  minister  is  incorrect.  Rental  bolls  were  a  particular  species  of 
tithes  introduced  before  the  Eeformation,  which  were  paid  by  long  custom  at  a  fixed 
moduSy  generally  in  victual ;  and  hence  usually  called  rental  bolls ;  and  being  thought 
equivalent,  or  nearly  so,  to  the  value  of  the  tithe  if  drawn  in  kind,  were  appointed  to 
be  valued  at  the  rate  at  which  they  were  accustomed  to  be  paid  if  all  parties  agreed. 
See  Regulations  and  Instructions,  22d  February  1628,  1629.  Afterwards,  it  came  to  he 
the  rule  that,  if  the  rental  bolls  were  higher  than  the  value  of  the  drawn  teind,  the 
bolls  were  not  to  be  the  rule  of  valuation ;  Beg,  Decrees,  voL  4.  p.  790,  Lord  Doune 
against  Lady  Dryburgh  and  her  son,  24th  March  1647  ;  Sir  Thomas  Stewart  of  Gain- 
tuUie  against  Strathurd,  9th  February  1670;  Corbet  of  Hardgray  against  College  of 
Glasgow,  22d  January  1669. 

[198]  But,  in  the  present  case,  there  is  no  reason  to  presume  that  the  teinds  were 
set  down  in  the  report  of  the  sulHiommissioners,  as  valued  according  to  the  rental  holla, 
for  the  teinds  do  not  bear  the  appropriate  name  of  *'  rental  bolls.*'  ^'  Rentalled  at  so 
much  victual,"  merely  means,  that  the  heritor  paid  the  minister  for  the  teind  a  rent  oi 
so  many  bolls  of  victual.  But  a  rent  paid  for  teind  is  very  different  from  a  teind  levied 
in  the  shape  of  rental  bolls.  The  one  may  have  been  by  verbal  paction,  and  for  one 
year, — the  other  was  the  effect  of  a  written  contract  of  a  long  standing,  similar  to  i 
rental  of  lands ;  Ersk,  b.  zL  tit  6,  sect  37.  Besides,  if  the  teinds  h^  been  rental 
bolls,  the  rental  would  have  been  produced  and  agreed  to,  and  there  would  have  been 
no  other  probation ;  or  the  party  pleading  the  rental  bolls  would  have  been  required 
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to  prove  that  they  were  within  the  worth  of  the  teinds  if  drawn  in  kind ;  and  here  the 
high  proportion  which  the  rent  paid  for  the  teind  bears  to  the  rent  paid  for  the  stock, 
ereates  a  strong  presamption  that  the  rental  bolls  were  above  the  ybIua  of  the  drawn 
teind.     But^  in  the  present  case,  the  procedure  was  altogether  different. 

But  it  is  said  that  the  teinds  of  the  lands  were  at  the  time  of  the  valuation  in  the 
poBsessiou  of  the  church,  and  could  not  be  valued  in  money,  because  the  clergy  stipulated 
in  the  submission  and  decreet-arbitral  that,  in  valuing  their  teinds,  they  should  not  be 
diminished  in  quantity  or  quality.  But  this  proceeds  on  the  assumption  that  the  teinds 
in  question  were  either  drawn  teinds  or  rental  bolls,  which  they  were  not  Besides, 
there  is  much  room  for  contending,  that  the  provisions  to  this  effect  are  only  applicable 
to  the  teinds  of  the  higher  clergy,  and  to  those  belonging  to  their  ministers ;  Lard  Stair, 
b.  ii  tit.  8,  p.  321 :  JSrsk,  b.  ii.  tit.  10,  sect.  36 ;  and,  latterly,  even  the  teinds  of 
beneficed  clergymen  have  been  valued  just  in  the  same  manner  as  other  tithes.  Of  this 
there  are  many  instances  on  record. 

The  minister  also  founds  on  statute  1662,  c.  9.  But  this  statute  was  passed  when 
the  seal  for  episcopacy  was  ardent^  and  an  overstrained  interpretation  was  given  to  the 
submission  and  decreet^rbitral  of  the  Bishops.  Besides,  the  statute  only  applies  to 
valuations  led  since  1637. 

Hie  minister  maintained. — When  the  general  submission  for  the  valuation  of  teinds 
was  entered  into,  great  alarm  was  created  among  the  clergy.  The  teinds  were  either  in 
the  hands  of  laymen  as  titulars  or  tacksmen — in  possession  of  public  corporations,  or  in 
the  hands  of  the  church.  What  was  in  the  hands  of  lay  tacksmen,  produced  the  church 
little ;  for  the  tacks  had  in  general  been  granted  on  graseums,  and  for  a  long  duration ; 
but  the  case  was  very  different  with  the  teinds  of  which  the  church  either  drew  the 
ip9a  earpora,  or  received  payment  in  the  shape  of  rental  bolls.  The  churchmen,  there- 
fore, in  joining  the  general  submission,  stipulated  that  the  fruit  and  rent  of  the  several 
benefices  should  not  be  hurt  nor  diminished,  [199]  either  in  quantity  or  quality. 
Whether  the  same  be  paid  in  rental  bolls,  or  by  gathering  of  the  teind  sheaves,  each 
was  to  be  taken  as  affording  the  actual  value  of  the  teind,  and  leaving  the  teind  in  tack, 
or  other  use  of  payment,  to  be  valued  by  taking  a  fifth  from  the  gross  rental,  or  a  fifth 
from  the  value  of  the  teind  added  to  the  stock.  See  submission  and  decree-arbitral. 
Stair,  b.  ii.  tit.  8,  sect.  321 ;  ErOc,  b.  ii.  10,  36 ;  1662,  c.  9 ;  M'Ken^a  Observations. 
The  declarator  of  nullity  in  this  statute  applies  as  well  to  the  decrees  of  the  high  com- 
miBsion  as  to  the  valuations  by  sub-commissioners ;  1663.  In  considering,  therefore,  an 
old  valuation  of  doubtful  construction,  whether  the  teinds  were  separately  valued  or 
not,  the  rule  must  be  adopted  consonant  to  the  principle  of  law,  that  the  teinds  belong- 
ing to  the  church  are  not  to  be  diminished,  if  the  teinds  were  drawn  or  paid  in  rental  bolls. 

But  here  the  teinds  were  in  the  actual  possession  and  enjoyment  of  the  parson  of 
the  parish,  and  they  were  paid  in  the  shape  of  rental  bolls.  It  is  impossible,  therefore, 
to  maintain,  that  the  sub-commission  would  have  led  a  valuation  of  these  teinds  in  the 
way  contended  for  by  the  Duke.  The  result  of  such  a  valuation  would  be  to  reduce 
the  value  of  the  teind  to  little  more  than  one-half. 

The  plea,  that  only  the  teinds  of  the  higher  order  of  clergy  were  thus  favoured, 
receives  no  support  from  the  words  of  the  submission.  Besides,  parsons  are  numbered 
among  the  beneficed  clergy ;  ConneU  on  Tithes,  vol.  i.  b.  iiL  c.  6,  p.  499 ;  and,  as  to 
the  f^t  of  the  teinds  of  Logiebride  parish,  now  belonging  to  the  Duke,  having  been 
paid  in  rental  bolls,  the  word  used  in  the  subvaluation  can  bear  no  other  interpretation. 
These  bolls  obviously,  from  the  nature  of  the  proceedings,  could  not  have  been  paid  in 
the  name  of  tack-duty ;  and,  indeed,  even  had  tiiey  been,  it  was  incompetent  to  diminish 
the  revenue  of  the  parson,  whether  that  revenue  consisted  of  drawn  teind,  or  rental 
bolls,  or  tack-duty.  The  accuracy  of  this  statement  is  confirmed  by  the  fact,  that,  aftef 
the  parishes  of  Auchtergaven  and  Logiebride  had  been  united,  many  years  after  the  sub- 
valuation,  there  had  been  a  proposal  for  disuniting  them,  and  the  inquiry  was,  whether 
there  were  funds  for  the  support  of  two  clergymen.  A  minute  of  the  meeting,  at  which 
were  present  two  of  the  principal  heritors,  bears,  that,  "  unto  the  parish  of  Logiebride 
there  is  found  a  stipend  of  5  chalders  and  5  bolls  of  victual,"  exactly  the  amount  certi- 
fied by  the  report  to  be  paid  to  the  parson. 

It  is  xmnecessary  to  advert  to  other  specialties  and  elucidations  to  which  both  parties 
resorted  in  support  of  their  respective  pleas. 

The  Court  considered  that  the  teinds  in  this  case  bad  been  paid  in  rental  bolls ; 
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that  the  Taluation  had  been  eepantte ;  that  the  levenne  of  the  clergy  in  poeaeadon  of 
their  own  teind,  by  drawing  a  payment  in  rental  bolls,  oonld  not  be  preenmed  to 
[200]  have  been  diminished ;  and  adhered  to  the  Lord  Ordinary's  interlocutor,  repelling 
the  Duke's  objections,  and  found  him  liable  in  expences. 

[Cf.  Thcrman  v.  Lord  Lynedoch,  12  S.  749 ;  Buchanan  on  Teinda,  p.  267.] 
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Beverend  James  Rogkr,  Pursuer. — Jeffrei/,  J.  ff.  iTKenxie. 

JamibI^  Orat  and  Others,  Defenders. — Crandoun^  J,  A.  Mwrray^  WaUeer. 

JvriBdietUm, — ^A  prosecution  before  tiie  sheriff,  with  concourse  of  the  procuiator-fiacy, 
for  damages  to  the  private  party,  and  a  fine  to  the  public,  and  containing  a  wamoft 
for  finding  caution  to  attend  diets  of  Court,  and  carried  on  like  a  criminal  prosecutkn, 
found  to  be  a  criminal  process ;  and  advocation  of  an  absolvitor  found  not  oompetenli 
although  the  private  party  agreed  to  pass  from  the  fine  to  the  public,  and  only  to 
insist  for  damages. 

A  prosecution  was  brought  before  the  sheriff  of  Fife,  at  the  instance  of  the  Bar. 
James  Roger,  with  concourse  of  the  procurator-fiscal,  against  Roger  Gray,  and  others,  for 
poisoning  a  dog.  The  libel  was  in  the  form  of  an  indictment ;  and  conclnded  for  a  fine 
of  L.20  to  the  fiscal  complainer,  and  warrant  for  imprisonment  tiU  paid,  and  for  the 
value  of  the  dog,  and  100  guineas  as  a  BolaJtium  to  the  private  party.  It  also  contained 
a  warrant  on  the  defenders  to  find  caution  to  appear  personally  at  aU  diets  of  court;  and 
caution  was  accordingly  found. 

The  sheriff  pronounced  an  interlocutor,  '*  Finding  the  libel  relevant ;  allowing  the 
pursuers  a  proof  thereof,  and  the  defenders  a  proof  of  all  facts  and  circumstances  tending 
to  exculpate  them,  or  alleviate  their  guilt"  Upon  a  proof  being  taken,  and  other 
procedure,  the  sheriff  assoilzied  all  the  defenders. 

An  advocation  having  been  brought^  Lord  Pitmilly  made  avizandum  to  the  Gonrt  j 
and  appointed  parties  to  give  in  minutes  on  the  question  of  competency  and  jurisdiction. 
The  advocator  then  gave  in  a  minute  expressing  his  willingness  to  pass  from  the  penal 
conclusions,  and  restrict  the  advocation  to  the  claim  of  daxnages.  The  Court  appointed 
memorials  on  the  question  of  competency  and  jurisdiction. 

[201]  The  pursuer  and  advocator  pleaded^ — 1.  As  to  the  competency  of  sustaining 
the  advocation  of  the  whole  judgment  of  the  Sheriff,  both  as  to  the  fine  and  the 
damages  to  the  private  party. 

Anciently  the  Lords  of  Session  possessed  a  very  extensive  power  of  reriew  in 
criminal  matters,  much  the  same  as  that  possessed  by  the  Privy  Council;  and  thej 
seem  to  have  exdudvdy  possessed  the  power  of  passing  bills  of  suspension  of  judgmente 
of  inferior  courts  in  criminal  matters ;  and  the  more  serious  of  such  cases,  and  which 
required  to  be  tried  by  the  intervention  of  a  jury,  were  by  them  remitted  to  the  Coori 
of  Justiciary ;  Stair^  b.  iv.  tit.  1,  sect.  35 ;  Bank,  b.  iv.  tit.  7,  sect  20 ;  Ersk,  b.  L  tit 
3,  sect.  21.  Wherever  the  matter  relates  to  a  delinquency  of  a  subordinate  description, 
in  which  reparation  to  the  ii^ured  party  predominates  over  the  public  interest  in  the 
punishment  of  the  offender,  and  where,  accordingly,  damages  and  fine  are  all  that  have 
been  awarded,  the  Court  of  Session  is  the  proper /orum/  Deas  against  Procurator-Fiscal 
.of  Edinburgh^  7th  February  1764;  Maxwell  against  M'Arthur,  16th  December  1775; 
^err  and  Shaw  against  Hay,  29th  November  1774;  Mair  against  Shand,  14th  Joiy 
1778;  Jean  M'Arthur,  24th  November  1789;  David  Wilkie,  10th  July  1798;  Hwnn 
on  Crimes^  voL  ii.  p.  70;  Margaret  Brown,  12th  December  1789,  Ibid.  voL  iL  p.  7; 
Pattulo  against  Maxwell,  25th  June  1779. 

The  jurisdiction  of  the  Court  has,  since  these  decisions,  been  no  doubt  somewhat 
narrowed,  and,  in  particular,  more  accurately  defined  in  those  cases  which  involve 
imprisonment,  or  corporal  pains;  but  the  rule  as  now  established  seems  to  be,  tbat^ 
where  the  offence  which  has  been  tried  in  the  inferior  court  is  one  of  the  graviora  ddtetOt 
for  which  imprisonment  or  other  severe  punishments  have  been  applied,  there  the 
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criminal  Gonrts  are  the  proper /orum  for  redieas ;  but  that,  where  the  matter  in  question 
inyolyes  one  of  the  leviora  delieta  only,  and  in  which  reparation  to  the  injured  party  is 
the  principal  object^  and  a  fine  and  damages  only  have  been  imposed,  the  matter  belongs 
more  properly  to  the  jurisdiction  of  the  Court  of  Session ;  Berry  against  Walker  and 
BodgerS)  17th  January  1809^  Johnstone  against  Guthrie  and  Finlay,  15th  May  1810; 
Me^  against  Watson  and  Samsay,  5th  June  1812;  Johnstone  against  Cumming,  29th 
June  1810  (not  reported);  Stirling  Bank  against  Butler,  14th  January  1818  (not 
reported) ;  Brown  against  Porteous,  21st  February  1818 ;  Hume  on  Grimes^  vol.  ii.  p. 
69-70.  All  these  cases  related  to  the  graviora  ddieia,  where  some  other  punishment 
was  awarded  than  a  fine  and  damages,  and  leave  unimpaired  the  original  and  well 
established  jurisdiction  of  the  Court  of  Session  in  reviewing  judgments  relating  to  the 
leviora  delieta  only,  and  imposing  a  fine  and  damages ;  Johnstone  against  Guthrie  and 
Finlay,  I5th  May  1810;  G^rge  M'Nab,  21st  November  1818;  Hume  on  Crimea,  voL 
iL  p.  500;  Procurator-Fiscal  against  Phillips,  24th  February  1820;  Hume  on  Crimes^ 
voL  ii.  p.  473. 

There  is  no  solid  foundation  for  the  distinction  made  on  ac- [202] -count  of  the 
present  case  being  an  advocation  of  a  decree  absolvitor,  and  not  of  a  decree  condemna- 
tory. It  is  from  the  nature  of  the  conclusions  of  the  action,  and  not  from  any  thing 
which  has  occurred  during  the  dependence  of  it,  that  its  competency  is  to  be  deter- 
mined; Enk,  b.  i.  tit  3,  sect.  21. 

Where  the  matter  concluded  for  is  nothing  but  damages  to  the  private  party,  and  a 
fine  to  the  fiscal,  it  is  truly  patrimonial  quoad  both  these  parties ;  and  both,  having  a 
civil  right  to  maintain,  are  entitled  at  common  law  to  appeal  to  the  Supreme  Civil  Court. 
It  would  be  altogether  absurd  and  inexpedient  to  subject  the  parties  to  a  double  prose- 
cution and  proof,  one  in  the  civil,  and  one  in  the  criminal  court.  As  the  Court  of 
Justiciary  have  found  themselves  under  the  necessity  of  trying  cases  of  patrimonial 
interest  where  they  are  ultimately  blended  with  questions  of  criminal  delinquency ; 
Hume  on  Grimee,  ii.  34 ;  so  the  Supreme  Civil  Court  should  be  open  to  the  review  of 
Bueh  sentences  of  inferior  judges  on  inconsiderable  delict  as  are  inseparably  connected 
with  questions  of  civil  right,  of  which  they  had  simul  et  eemd  taken  cognizance. 

IL  The  pursuer  has  agreed  to  discharge  the  penal  conclusions  of  the  action,  and  to 
insist  only  for  the  reparation  of  the  civil  injury.  There  is  no  legal  incompetency  in  so 
doing,  as  it  is  always  in  the  power  of  a  party  to  acquiesce  in  an  interlocutor  to  a  certain 
extent,  and  bring  it  under  review  quoad  ultra  ;  and  he  may,  in  the  same  way,  acquiesce 
in  the  interlocutor  of  the  inferior  court  to  a  certain  extent,  and  bring  the  remainder 
under  review ;  Filscal  against  Phillips,  24th  February  1820. 

If  there  be  no  incompetency  in  this  proceeding,  it  obviates  all  cavil  at  the  compe- 
tency of  this  action;  as  criminal  delinquencies,  even  of  the  highest  degree,  may  be 
competently  judged  of  in  the  civil  court,  when  necessary  to  expisoate  some  question  of 
dvil  right ;  Erskiney  b.  i.  tit.  3,  sect  21 ;  Hume,  vol.  ii.  pi  68 ;  Gordon  against 
Campbell,  22d  December  1809 ;  Mofiiat  against  Miller,  11th  May  1820  (not  reported). 

The  defender  and  respondent  in  the  advocation  pleaded^ — 1.  The  libel  is  strictly  in 
the  form  of  a  criminal  indictment ;  and,  besides  concluding  for  pecuniary  reparation  to 
the  pursuer,  concludes  for  punishment  against  the  defenders,  "  all  to  the  terror  of  others 
being  guilty  of  the  like  illegal,  wicked,  malicious,  and  cruel  conduct  in  future."  The 
throwing  in  a  conclusion  for  reparation  to  himself  does  not  alter  the  character  of  the 
libel,  or  convert  the  criminal  prosecution  into -a  mere  civil  action  of  damages.  The 
crime  charged  is  one  of  very  high  magnitude ;  and  crimes  of  less  apparent  enormity 
have  often  been  tried,  even  in  the  first  instance,  before  the  High  Court  of  Justiciary ; 
Hume,  vol.  i.  p.  121.  The  whole  procedure  was  also  adapted  to  a  prosecution  of  a 
criminal  nature.  Caution  was  taken  for  the  defender's  personal  appearance,  which 
could  not  be  exacted  in  a  civil  [203]  action  of  damages.  The  interlocutor  of  relevancy, 
which  was  pronounced,  is  an  indispensable  step  of  every  criminal  process;  and  the 
interlocutor  ordaining  one  of  the  defenders  to  attend,  in  order  "  to  hear  sentence  pro- 
nounced," demonstrates  the  view  entertained  of  the  proceedings  as  of  a  criminal  nature ; 
McAllister  against  Procurator-fiscal  of  Lanarkshire,  22d  June  1812,  Court  of  Justiciary. 

The  advocator  does  not  plead  any  incompetency  in  the  action  as  originally  brought^ 
or  any  irr^ularity  in  the  proceedings ;  he  merely  maintains  that  the  judgment  is 
erroneous  on  its  merits.  In  all  the  cases  quoted  by  the  pursuer,  the  advocations  or  sus- 
pensioiis  were  brought  at  the  instance  of  the  defenders,  against  whom  condemnatory 
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judgments  had  been  pronounced,  on  the  ground  that  some  gkoas  iiiegularity  had  been 
committed  But  there  is  no  instance  where  the  pursuer  of  an  action  of  a  criminal  natan 
has  been  allowed  to  bring  an  advocation  for  the  purpose  of  obtaining  a  condemnatioii 
where  the  inferior  court  luid  acquited. 

Anciently,  the  justiciar  had  supreme  jurisdiction,  both  civil  and  criminal ;  but  these 
different  kinds  of  jurisdiction  were  afterwards  separated ;  Stat.  1537,  c  3 ;  and  although, 
subsequent  to  this,  even  the  criminal  jurisdiction  of  the  Court  of  Justiciary  appears  to 
have  fallen  into  a  state  of  great  imperfection ;  Hume  on  Orimes^  voL  iL  p^  28,  &c  2d 
edit.  \  yet  that  Court  gradually  regained  from  the  Court  of  Session  its  natural  right  of 
judging  on  all  bills  of  advocation  or  suspension  in  criminal  cases.  Any  interference  by 
the  Court  of  Session,  in  certain  cases  of  a  criminal  nature,  seems  to  have  proceeded,  in 
some  measure,  upon  the  notion  that  the  crime  charged  was  one  of  very  low  degree,  and 
was  to  be  considered  merely  as  a  matter  of  police ;  Hume,  vol.  ii.  p.  69  ;  Berry  againat 
Walker  and  Roger,  ui  supra;  Johnstone  against  Guthrie  and  Findlay,  ui  supra; 
Johnstone  against  Cumming,  29  th  June  1810  (not  reported) ;  Meek  against  Watson  and 
Bamsay,  tU  supra;  Brown  against  Porteous,  ui  supra.  In  the  case  of  Scott  against 
Philips,  ut  supra,  there  was  no  argument  respecting  the  jurisdiction  of  the  Court,  but 
merely  respecting  the  power  of  the  procurator-fiscal  to  carry  on  the  action  after  the 
private  parties  had  declared  themselves  satisfied. 

U.  The  minute  by  the  pursuer  agreeing  to  pass  from  the  penal  conclusions,  is  too 
vague,  and  clogged  with  so  many  conditions  as  to  render  it  altogether  nugatory  and 
ineffective.  Besides,  there  was  only  one  action  before  the  sheriff^  and  the  meduan  eon- 
dudendi  in  the  summons  is  purely  criminal  It  is  only  upon  proof  of  the  crime  that 
any  of  the  conclusions  of  the  libel  can  take  effect ;  and  the  judgment  of  the  sheiil^ 
which  assoilzied,  makes  no  distinction  between  the  conclusion  for  a  fine,  and  that  for 
solatium  to  the  private  party.  Any  restricted  advocation,  therefore,  is  incompetent.  In 
the^rs^  place,  the  advocator  would  be  obliged  to  turn  this  criminal  action  into  a  men 
action  of  damages,  which  cannot  be  done  in  proceedings  in  this  [204]  Court  by  advoca- 
tion. In  the  second  place,  if  a  limited  advocation  were  allowed,  the  judgment  of  the 
sheriff  must,  to  a  certain  extent)  remain  in  force,  and,  in  particular,  his  finding  that  (he 
criminal  act  is  not  proven.  Supposing  that,  in  this  limited  advocation,  the  defenders  were 
to  be  found  liable  in  damages,  the  consequence  would  be  that,  upon  the  same  libel,  and 
upon  the  same  proof,  there  would  be  a  subsisting  judgment  by  the  sheriff,  finding  the 
criminal  act  not  proven,  while  there  would  be  a  judgment  by  the  Court  finding  the 
same  act  fully  established,  which  would  be  a  most  extraordinary  contradiction  and 
absurdity  in  the  course  of  the  same  proceedings. 

The  Court  dismissed  the  advocation  as  incompetent.  Their  opinions  were  rested, 
not  so  much  on  the  nature  of  the  offence  charged,  or  on  the  shape  of  the  libel,  as  on  the 
shape  of  the  proceedings  in  the  inferior  court,  the  libel  being  found  relevant  as  in  a 
criminal  prosecution,  caution  being  required  to  attend  the  diets  of  Courts,  and  one  of 
the  defenders  being  ordered  to  appear  personally  to  hear  sentence  pronounced,  and  it 
being  thus  understood  by  all  parties  as  a  criminal  prosecution.  An  opinion  was  also 
expressed,  that  advocation  of  sentences  as  to  mere  breaches  of  police  might  still  be 
competent. 


No.  55.         F.C.  N.S.  VI.  204.     I  Dec.  1820.     1st  Div.— Lord  Alloway. 

Mrs.  Magmiken  Torrance  and  Husband,  Pursuers. —  William  Buchanan, 

Archibald  Craufuird,  Esquire,  W.S.,  Defender. — Henry  Cockbum, 

Statute — Tailzie — Expences. — Under  the  statute  Geo.  III.  chap.  61,  outlay  found  dolj 
made  and  authenticated  in  terms  of  the  Act.  The  defender  was  found  liable  in 
expences. 

Mrs.  Macmiken  Torrance,  the  proprietor  of  the  entailed  estates  of  Kilsaintninian, 
Grange,  and  others,  in  the  county  of  Ayr,  contemplating  extensive  and  beneficial  im* 
[205]  -provements  of  these  estates,  in  obedience  to  the  10th  of  Gea  III.  chap.  51, 
intimated  (12th  June  1810)  by  a  regular  notorial  instrument  served  on  Mr.  Craufoird, 
the  next  heir  of  entail,  "That  she,  with  consent  of  the  said  (^eorge  Macmiken  Tonanoey 
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her  husband,  was  to  make  the  following  additions  and  improyementB  on  the  farms  after 
mentioned,  part  of  the  said  entailed  estates,  viz.  on  the  farm  of  Laigh  Grange :  That 
she  was  to  build  and  fiuish  a  new  bam,  stables,  byres,  and  other  offices  sufficient  for  the 
farm :  That  she  was  also  to  erect  a  new  dwelling-house  on  said  farm,  the  present  one 
being  old,  inconvenient,  and  in  bad  condition.  On  the  farm  of  High  Grange,  That  she 
intends  to  build  some  additional  houses  for  the  accommodation  of  the  farm,  and  parti- 
cularly some  houses  at  a  place  called  Slateford.  On  the  farm  of  Milton,  That  she 
intends  immediately  to  make  some  additional  improvements  on  the  houses  and  offices  of 
Milton,  particularly  to  build  and  finish  a  new  bam;  and  which  improvements  and 
buildings  she  intends  to  begin  as  soon  as  possible." 

XJuder  this  intimation,  certain  sums  were  expended  before  Martinmas  1810,  on  the 
farms  of  Laigh  Grange,  Milton,  and  High  Grange ;  and  between  Martinmas  1810  and 
Martinmas  1811,  another  sum,  under  the  same  intimation,  was  allowed  the  tenant  for 
building  a  dwelling-house  upon  the  farm  of  Laigh  Grange ;  a  byre,  &c.  was  also  built  on 
the  farm  of  Milton ;  and  two  servants'  houses  upon  the  farm  of  High  Grange,  at  the 
village  of  Slateford.  Between  Martinmas  1812  and  Martinmas  1813,  another  sum  was 
expended;  and  between  Martinmas  1815  and  Martinmas  1816,  a  feeding  byre  and 
granary  on  the  farm  of  Laigh  Grange  were  built)  still,  as  the  pursuer  maintained,  under 
the  same  intimation,  although  they  had  also  in  April  1817  given  notice  of  their  intention 
to  do  so. 

Mrs.  Macmiken  Torrance  again  intimated  her  intention  (10th  November  1813)  to 
make  the  following  "  improvements,  alterations,  and  additions,  to  the  house  of  Grange, 
officers,  stables,  &c.  viz.  to  repair  and  finish  the  garret  story  of  the  mansion-house ;  to 
repair  the  stables,  and  put  new  racks  and  mangers  therein ;  and  to  finish  and  plaster  the 
coach-house  ;  to  erect  a  new  shade,  a  coal-house,  and  a  kitchen  porch,  and  to  pave  the 
seulleiy,  and  repair  the  pediment  or  front  door,  and  put  lead  pipes  about  the  house ;  to 
built  a  gardener's  house  and  a  byre,  and  to  cast  and  point  the  outside  of  the  house,  and 
put  marble  jambs  in  the  dining-room."  Under  these  intimations,  several  sums  were 
expended  in  the  years  ending  Martinmas  1813  and  Martinmas  1814. 

Another  intimation  was  given  (10th  June  1814)  of  the  intention  to  make  the  follow- 
ing improvements  upon  the  ''  entailed  estate  of  Grange,  viz.  to  inclose  and  plant  part  of 
the  farm  of  High  Grange  and  Meadownay,  and  to  drain  some  ground  in  the  immediate 
vicinity  of  Grange-house."  Afterwards  this  additional  intimation  was  given  (29th 
November  1814),  *'I  beg  [2061  leave  to  inform  you  that  I  intend  to  inclose  and  plant 
part  of  the  grounds  round  the  house,  which  are  in  my  own  occupation,  which  will  give 
both  shelter  and  beauty  to  the  place.  Under  these  different  intimations,  sundry  sums 
were  expended,  the  whole  amounting,  previous  to  the  31st  December  1817,  to 
L1572,  10s.  3^.  of  which  }  are  L1179,  7s.  SJd. 

Mrs.  Macmiken  Torrance  lodged  a  copy  of  the  notice  (12th  June  1810)  with  the 
shenfT-clerk  of  the  county ;  and  the  account  of  the  improvements  between  Martinmas 
1809  and  Martinmas  1810,  with  the  vouchers,  was  lodged  in  the  same  manner  in 
January  1811,  in  order  to  be  recorded.  The  account  was  in  these  terms  :  "An account 
of  the  sums  of  money  paid  for  building  houses  on  the  following  farms,  on  the  estate  of 
Grange,  the  property  of  Mr.  and  Mrs.  Macmiken  Torrance,  lying  in  the  parish  of  May- 
bole,  and  shire  of  Ayr,  between  the  term  of  Martinmas  1809  and  the  term  of  Martinmas 
1810," 

"  On  the  farm  of  Laigh  Grange,  possessed  by  John  M'Climont. 
For  building  a  bam,  as  per  receipt,  -  -  -  -        L.  159  10    0 

For  building  a  byre,  milk-house,  and  stable,  as  per  receipt^  -  -  265    0    0 


On  the  him  of  Milton,  possessed  by  Robert  Allan. 

For  building  a  bam,  as  per  Bobert  Allan's  receipt^  L.  103  17    7 

For  repairs  of  a  milk-house,  as  per  do.  -  -  8    8    0 


L424  10    0 


120  13     7 


On  the  farm  of  High  Grange,  possessed  by  Peter  GkJt. 
For  building  a  wright's  shop,  a  smithy  shop,  and  dwelling-house  at  Slate- 
ford, on  the  farm  of  High  Grange,        -  -  -  77  14    5 


L.622  18    0" 
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The  Yonohers  of  the  above  accost  consist  of  three  different  stamp  reoeipts  aab- 
soribed  by  the  tenants  to  whom  the  snma  were  respectively  paid  by  Mrs.  Torrance. 

The  draining  of  the  field  in  front  of  Grangehouse  was  exeeuted  before  Martinnas 
1814,  though  the  tradesman's  account  was  not  paid  till  the  month  of  December;  bat 
the  receipts  and  accounts  for  those  and  other  expenditures  were  recorded  on  the  Slst 
January  1813. 

Agreeably  to  the  statute,  Mrs.  Macmiken  Torrance  raised  an  action  of  declarator  of 
improvements  before  the  Court  of  Session,  libelling  upon  the  facts,  referring  to  the 
different  clauses  of  [207]  the  Act  of  Parliament ;  and  concluding  to  have  it  found  and 
declared,  "that  the  pursuers  have,  by  proper  evidence  produced,  instructed  that  the 
expences  laid  out  by  the  pursuer,  the  said  Mrs.  Marion  Macmiken  Torrance,  in  indoein^ 
planting,  draining,  and  erecting  farm-houses,  offices,  and  out-buildings  on  the  entailed 
estates,  previous  to  the  31st  day  of  December  1817,  amounting  to  the  foresaid  sum  of 
L.1572, 10s.  3^.  sterling,  and  that  she  is  a  just  and  lawful  creditor  on  the  said  entailed 
estates  of  KiliEAintninain,  Grange,  and  others,  and  to  the  succeeding  heirs  of  entail  of 
the  said  estates,  to  the  amount  of  L.1179,  7s.  8^.  sterling,  being  three-fourth  parts  of 
the  sum  of  L.1572,  10s.  3^  and  that  the  same  shall  become  and  form  a  charge  against 
the  succeeding  heirs  of  the  said  entailed  estates." 

This  action  was  duly  executed  against  Mr.  Crawfuird,  the  subsequent  heir  of  entail, 
who,  having  made  appearance,  the  Lord  Ordinary,  "  in  respect  that  the  question  relates 
to  a  statute  now  in  daily  operation ;  and  the  construction  of  the  clauses  founded  on  by 
the  objector,  which  are  expressed  in  very  general  terms,  is  of  the  greatest  importance, 
not  only  to  every  heir  of  entail  availing  himself  of  it,  but  to  the  country  at  large,  giving 
credit  upon  the  faith  of  it,  and  this  case  therefore  cannot  be  too  speedily  decided,  or  too 
generally  promulgated,"  appointed  informations  to  the  Court. 

The  defender  maintained^ — That  the  pursuers  had  not»  in  their  operations,  followed 
out  the  directions  and  injunctions  of  the  statute ;  that  only  such  sums  as  were  preciselj 
expended  in  terms  of  the  statute  could  be  chaiged  against  the  entailed  estate ;  and  tha( 
the  improvements  were  not  beneficial  to  the  amount  charged.  He  argued  that  the 
pursuers  seemed  to  think  that  the  heir  in  possession  does  enough  if  he  truly  lays  out 
the  money,  although  all  the  details  of  the  statute  are  overlooked ;  but  these  provisions 
are  clear  and  precise,  of  simple  and  obvious  application,  and  must  be  obeyed.  The 
statute  is  not  of  a  restrictive  character ;  on  the  contrary,  it  enlarges  the  power  of  the 
heir  of  entail,  and  enables  him  to  do  what^  without  the  statute,  he  could  not  have  done. 
But  the  heir,  availing  himself  of  its  provisions,  must  exercise  tiie  enlarged  powers  given 
him  not  beyond  their  extent,  and  in  the  very  form  prescribed. 

The  Act  requires  written  intimation  of  the  projected  improvements  three  months  at 
least  before  they  are  begun,  specifying  the  kind  of  improvement  intended,  and  the 
farms  or  parts  of  the  estate  where  they  are  to  be  made ;  and  a  copy  of  the  notice  must 
be  lodged  with  the  sheriff  or  steward-clerk.  It  is  not  sufficient  to  give  notice  of  an 
intention  to  build  or  to  plant  generally,  but  the  kind  of  improvement,  and  the  place 
must  be  specified;  for  the  intimation  must  be  suited  to  practical  purposea  The 
proprietor  must  annually,  within  the  space  of  four  months  after  the  term  of  Martinmas, 
lodge  with  the  sheriff  or  steward-clerk  an  ac-  [208]  -count  of  the  money  so  expended 
during  twelve  months  preceding  the  term  of  Martinmas,  subscribed  by  him,  with  the 
vouchers  by  which  the  account  is  to  be  supported.  It  will  not,  therefore,  do  to  lodge 
the  accounts  in  a  lump  merely  at  the  end  of  the  last  year.  It  is  an  account^  not  a 
general  statement,  which  is  required  by  the  statute,  that  is,  a  detailed  statement^  article 
by  article ;  and  this  vouched  account  must  be  such  as  would  be  received  in  any  coounon 
business  transaction.  It  is  difficult  to  see  how  the  operations  could  be  carried  on 
without  these  specifications;  and,  if  made,  there  can  be  no  reason  for  withholding 
them.  Even  when  all  this  is  done,  and  the  heir  of  entail  has  produced  proper  evidence 
of  the  money  laid  out  in  such  improvements,  the  next,  or  any  other  heir  of  entail,  ifl 
entitled  to  produce  proper  evidence  to  set  aside  or  diminish  the  claim. 

Now,  in  the  present  question,  among  other  objections,  the  notice  on  the  12th  June 
1810  was  not  sufficiently  full  and  minute.  Under  the  expression ''  new  dw^ing-hoofle," 
the  pursuers  might  either  have  erected  a  palace  or  a  farm-house ;  and  under  "  other 
offices  and  some  additional  houses,"  they  might  have  done  what  they  chose.  Besides, 
under  the  notice  of  the  12th  of  June  1810,  the  improvements  ought  not  to  hare 
commenced  until  after  the  12th  of  September  1810;  but  the  sums  of  money  ve 
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d«8cribed  to  haye  been  expended,  and  the  erections  built,  between  Martinmas  1809  and 
MMtitiTnim  1810.  Now,  ^e  operations  were  of  snch  a  nature,  that  they  oonld  not  have 
been  completed  within  the  two  free  montha 

Bat  the  aeooant  of  this  expenditure  is  merely  a  general  statement  of  the  sums  laid 
oat;  and  the  only  vouchers  consist  of  certificates  from  the  tenants,  bearing  that  they 
have  got  among  them  the  component  parts  of  these  sums;  or,  in  other  words,  the 
aeeount  consists  of  the  averment  of  the  heir  in  possession,  that  certain  buildings  were 
ereeted ;  and  the  vouchers  consist  of  the  assertion  of  the  tenants,  that  they  got  a  sum 
equal  to  the  alleged  price  of  these  buildings.  On  the  same  principle,  when  the  heir  in 
poBsession  executes  the  improvements  himself,  it  would  be  a  sufficient  compliance  with 
the  Act,  if  he  were  merely  to  lodge  his  own  personal  and  general  attestation  that  the 
money  had  been  spent,  without  stating  any  particulars,  or  exhibiting  any  evidence 
whatever.  But  this  would  place  the  heir  in  expectation,  altogether  at  the  mercy  of  the 
heir  in  possession.  It  is  impossible  to  suppose  that  Parliament  meant  any  thing  so 
ahsoid.  The  terms  **  accounts  and  vouchers  "  are  used  in  their  common  and  technical 
senae ;  but  here  there  is  not  only  no  voucher,  but  no  account  to  be  vouched ;  nor  did 
the  porsuers  act  thus  through  ignorance,  for,  in  some  of  their  statements,  they  are 
minutely  specific. 

Next,  there  should  have  been  a  new  notice  given  for  the  operations  of  the  year 
between  Martinmas  1810  and  Martinmas  1811 ;  and,  even  in  the  original  notice  given, 
there  ia  no  intima-  [209]  -tion  whatever  of  building  "  a  byre " ;  and  the  accounts 
rendered  are  even  more  unsatisfactory  than  the  others. 

In  like  manner  the  other  charges  of  expenditure  are  liable  to  similar  objections. 
One  article  in  particular  requires  animadversion.  Between  Martinmas  1815  and 
Martanmas  1816,  a  feeding-byre  and  granary  were  built  on  the  farm  of  Laigh  Grange. 
Of  this  the  accounts  and  vouchers  were  recorded  in  February  1817 ;  but  the  pursuers, 
in  April  1817,  gave  notice  of  intention  ''to  build  a  byre  and  granary,  and  to  fit  up  a 
granaiy  in  the  bam  at  Laigh  Grange."  This  intimation  was,  however,  a  great  deal  too 
Ute ;  and  the  pursuers  have  been  forced  to  try  to  cover  themselves  with  the  notice  of 
12th  June  1810.  But  this  notice  was  exhausted,  and,  besides,  did  not  enumerate  the 
buildings  challenged ;  Elliot  against  Elliot,  22d  January  1793. 

This  accounte  which  have  been  produced  were  not  signed  by  the  heir  in  possession ; 
and,  from  want  of  dates,  the  period  at  and  within  which  the  operations  were  begun  or 
finiahed  cannot  be  checked. 

In  short,  under  the  statute  not  a  third  of  the  sum  claimed  has  been  constituted  a 
proper  debt  against  the  estate. 

The  pursuers  anewered^ — That  they  never  thought  of  arguing,  that  merely  because 
their  improvement  might  be  beneficial  to  the  next  heir,  therefore  they  were  to  be  a 
buiden  on  the  estate,  but  had  strictly  in  view  the  terms  and  provisions  of  the  statute. 
The  object  of  the  legislature  was  to  encourage  the  improvement  of  entailed  property. 
A  telazation  of  the  fetters  of  entails  was  held  out  for  public  benefit ;  and  as  exceptions 
from  fetters  and  prohibitions  are  the  favourites  of  law,  this  relaxation  must  be  liberally 
oonstroed.  In  the  present  case,  the  buildings  were  absolutely  necessary.  The  statute 
no  where  enjoins  specifications  so  minute  as  required  by  the  defender ;  and  what  the 
puzBuers  gave  were  more  than  sufficient.  It  cannot  be  conceived  that  any  heir  of  entail 
would  wantonly  deprive  himself  of  the  immediate  command  of  money,  and  ultimately 
lose  one-fourth  of  it^  merely  to  become  a  creditor  of  the  future  heir  for  the  other  three- 
fourths.  Indeed,  the  minuteness  demanded  by  the  defender  would  render  the  stetute 
abeolntely  nugatory ;  for  what  heirs  would  commence  improvemento,  when  the  necessity 
of  such  precision  would  make  his  security  so  doubtful  and  precarious  t  No  detailed 
explanation  of  the  projected  improvemento  is  necessary ;  and,  in  practice,  no  notice  has 
been  required  more  specific  than  that  given  in  the  present  instence.  In  the  case  of  Sir 
Francis  Elliot's  Trustees  against  Sir  William  Elliot,  January  22d,  1793,  a  notice  of 
improvemento  **  by  inclosing,  planting,  and  draining,  erecting  farm-houses  and  offices,  or 
out-buildings,"  was  found  to  be  a  specification  sufficient  to  authorise  all  these  several 
pupoees  to  be  carried  on  in  detaiL  There  is  no  evidence  that  the  improvemento  by 
the  present  pursuers  were  commenced  too  soon.  The  stetute  no  where  speaks  of 
E21(Q'  specifications  or  tradesmen's  accounte.  The  accounts  required  are  not  of  work 
done,  but  of  money  expended ;  and  a  general  statement  of  this  is  enough.  An  heir  of 
entail  may  either  do  the  work  by  contract^  and  then  he  only  knows  the  sum  total ;  or. 
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if  the  tenant  aasumea  it  in  virtue  of  a  covenant  in  his  leaae,  with  a  claim  for  reimbnise- 
ment,  he  grants  receipts  for  the  money  as  he  gets  it,  and  these  receipts  are  all  that  the 
proprietor  has  to  shew.  In  practice,  heirs  of  entail  do  not  record  statements  of  a  mora 
detailed  nature  than  the  accounts  and  vouchers  in  the  present  form.  A  delay  often  is 
necessary  and  unavoidable  where  the  improvements  are  extensive ;  and  it  is  a  common 
thing,  when  the  operations  are  complicated,  to  renew  the  notice.  But  this  does  not 
presume  the  abandonment  of  the  old  ones,  which  is  a  sufficient  answer  to  the  objection 
on  this  head.  The  pursuers,  to  the  best  of  their  judgment,  have  followed  out  the 
provisions  of  the  statute,  and  complied  with  their  sound  import  and  meaning ;  and  the 
defender  does  not  deny  that  the  money  has  been  truly  expended  in  the  way  described. 

The  Court  found  as  follows,  **  Bepel  the  objections  proposed  by  the  defender,  find 
that  the  outlay  condescended  upon  has  been  duly  made  and  authenticated  in  terms  of 
the  Act ;  and,  therefore,  decern  in  terms  of  the  libel,  with  expences." 

The  Court  held  that  there  had  been  a  fair  and  bona  ficte  fulfilment  of  the  statute. 
Lard  Balgray  observed,  I  look  upon  some  of  the  requisites  of  the  Act  to  be  practtcablj 
impossible.  The  heir  in  possession  is  not  to  be  strictly  tied  down  to  the  plan  he  has  in 
contemplation.  If  he  proposes  draining,  he  intimates  his  intention ;  he  finds  that  the 
drains  do  not  quite  answer  the  purpose,  and  he  requires  to  widen  or  deepen  them,  or 
change  their  line.  This  surely  does  not  require  a  new  notice  1  There  must  be  some 
latitude f  After  the  work  is  completed,  then  he  closes  his  account;  and  when  the 
account  is  given  in,  I  would  ask,  is  it  such  an  account  as  would  pass  between  a  factor 
and  his  constituents  1    If  it  would,  the  account  is  sufficient. 


No.  66.  F.C.  N.S.  VI.  211.     2  Dec.  1820.     2nd  Div. 

Trustees  of  Dr.  Hunter,  Petitioners. — Oreenshidds. 
Ann  Speed  and  Husband,  Bespondents. — J,  Cuninghame  et  James  IVilson, 

Parent  and  child — Bastardy, — ^The  trustees  appointed  by  the  father  found  not  entitled 
to  the  custody  of  a  natural  child  in  preference  to  the  mother. 

Dr.  Hunter,  by  trust-disposition  and  settlement,  conveyed  his  whole  heritable  and 
moveable  property  to  certain  trustees,  with  directions  to  divide  the  sum  or  residue  of  his 
funds  equally  among  his  natural  children,  by  Ann  Speed  his  house-keeper.  The  trustees 
were  also  appointed  tutors  and  curators  to  the  children,  "  for  the  purpose  of  managing 
the  funds  so  hereby  appointed  to  be  paid  to  them,  her,  or  him ; "  and  declaring  "  that 
although  my  said  trustees  or  trustee,  and  those  that  may  be  assumed,  may  accept  of  the 
office  of  trustees,  it  shall  not  imply  that  they  are  also  to  accept  as  tutors  and  curators, 
which  it  shall  be  optional  for  them  to  do  or  not  as  they  please." 

Dr.  Hunter  left  two  natural  daughters;  and  after  his  decease  tbeir  mother,  Ann 
Speed,  married  Alexander  Nicol,  spirit-dealer  in  Edinburgh.  The  eldest  daughter, 
being  about  twelve  years  of  age,  was  placed  by  the  trustees  in  the  house  of  a  Mis. 
Morrison  in  Perth,  who  kept  boardera ;  and  they,  wishing  to  place  the  youngest  daughter, 
Elizabeth,  about  six  years  old,  in  the  same  place,  presented  a  petition  to  the  Court,  "  to 
decern  and  ordain  the  said  Ann  Speed  and  Alexander  Nicol  to  deliver  the  person  of  the 
said  Elizabeth  Hunter  to  the  petitioners,  or  to  a  proper  person  nominated  by  them,  in 
order  to  be  placed  as  a  boarder  in  the  house  of  Mrs.  Morrison,  or  in  some  other  respec- 
table boarding  school,  to  be  educated  and  brought  up  under  the  direction  of  the 
petitioners,  or  to  give  such  other  relief  as  to  your  Lordships  may  seem  just."  In  support 
of  this  application, — 

The  petitioners  pleaded^ — The  petitioners,  who  have  been  appointed  the  guardians 
of  Dr.  Hunter^s  children,  and  reside  in  the  town  or  vicinity  of  Perth,  are  solicitous  that 
the  children  should  be  boarded  where  they  may  have  an  opportunity  of  frequently 
seeing  [212]  them,  and  of  watching  over  their  education  and  habits.  The  diild  in 
question,  when  grown  up,  is  fitted  by  her  fortune  to  hold  a  superior  rank  in  society; 
and  she  ought  to  receive  such  an  education  as  may  enable  her  to  fill  that  situation  with 
propriety.     There  is  no  probability  of  her  acquiring  in  the  house  of  her  mother,  the 
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of  a  petty  dealer  in  spirits,  that  delicacy  of  sentiment,   and  that  propriety  of 
manners,  which  are  indispensible  to  females  above  the  humblest  class. 

The  petitioners  are  aware  that,  in  ordinary  cases,  the  mother  of  an  illegitimate  child 
has  a  preferable  right  to  the  custody  of  it  during  its  infancy,  and  perhaps,  in  some 
instances,  for  a  longer  time.  But  there  is  no  definite  period  fixed  by  law ;  and  the 
CJourt  have  sometimes  enlarged,  and  sometimes  contracted  its  duration,  according  to 
circumstances ;  JSrsk.  b.  i.  tit  6,  sect.  56,  last  edit,  in  noiia.  When  it  is  said,  however, 
that  the  mother  has  an  exclusive  right  to  the  custody  of  an  infant  natural  child,  the 
expression  ia  not,  perhaps,  very  correct.  The  law  does  not,  indeed,  acknowledge  the 
putative  father  in  any  paternal  right;  but  the  mother  is  only  entitled  to  keep  the 
child  because  there  is  none  other  who  can  shew  a  legal  right  to  deprive  her  of  it ;  the 
child  being  in  a  similar  situation  with  those  legitimate  children  who  have  no  known 
relations. 

But  these  children,  whether  legitimate  or  illegitimate,  who  have  no  natural  or  legal 
guardians,  are  more  peculiarly  placed  under  the  protection  of  the  law,  through  the 
intervention  of  courts  of  Justice ;  and  it  is  fitly  exercised  by  those  courts  which  possess 
a  high  and  equitable  jurisdiction.  It  is  this  Court,  in  this  country,  to  whom  pre- 
eminently belongs  the  power  of  regulating  the  custody  of  children  who  have  no 
protectors  with  acknowledged  legal  rights.  Although  no  individual  can  shew  a  legal 
right  to  deprive  the  mother  of  a  natural  child  of  its  custody,  yet  the  Court,  on  sufficient 
cause,  may  remove  it  from  her  custody,  and  entrust  it  to  another ;  and  it  does  not  seem 
very  material  by  whom  the  application  is  made,  provided  it  be  made  by  a  person  who, 
in  some  shape  or  other  (whether  as  the  reputed  father  or  his  trustees),  has  some  kind  of 
interest  in  the  child.  The  Court  supplying  the  place  of  guardians  to  those  children  who, 
by  the  misfortune  of  birth  or  otherwise,  have  none,  will,  of  course,  exercise  their 
powers  in  the  manner  they  judge  most  advantageous  for  them. 

The  mother  of  the  child,  being  now  married,  can  scarcely  be  said  to  have  the  custody 
of  it,  as  she  is  herself  under  her  husband's  controul ;  and,  in  a  competition  with  him, 
being  a  stranger  to  the  child,  surely  the  trustees  appointed  by  her  father  have  a  prefer- 
able right  to  take  charge  of  her  person  and  education. 

The  petitioners  agreed  that  the  mother  should  be  allowed  to  visit  her  children,  and 
should  be  paid  her  travelling  charges  twice  a-year,  till  the  child  should  be  12  years  of 
age;  and  that  a  liberal  allowance  should  be  given  for  past  board; — and  they  offer  to 
prove  that  she  and  her  husband  agreed  to  this  arrangement. 

[213]  The  respondents  airuwered. — ^The  petitioners  appearing  in  the  character  of  "  sur- 
viving and  accepting  trustees  of  the  late  Dr.  Alexander  Hunter,"  stand  precisely  in  the 
same  situation  in  which  Dr.  Hunter  himself,  the  father  of  the  child,  would  have  stood  had 
he  been  alive ;  or,  at  all  events,  not  in  a  more  favourable  situation.  It  is  quite  settled 
that,  in  a  question  between  the  father  and  mother  of  a  natural  child,  the  right  of  custody 
belongs  to  the  latter ;  Groadby  against  M'Candys,  7th  July  1815 ;  although  there  was  a 
special  finding  by  the  Lord  Ordinary  in  that  case,  that  '*  the  child  had  large  funds  of 
his  own  for  his  support"  As  to  the  duration  of  the  period,  the  child  in  question  is  not 
yet  six  years  of  age ;  and,  consequently,  below  the  extreme  limit  which,  under  the  most 
unfavourable  circumstances,  has  been  fixed  even  for  a  boy. 

Dr.  Hunter,  the  father,  as  he  could  vest  in  the  petitioners  no  right  which  was  not 
competent  to  himself,  never  had  it  in  view  to  give  them  the  right  of  depriving  the 
respondent  of  the  custody  of  her  child ;  for,  though  they  are  appointed  tutors  and 
curators  to  the  children,  there  is  not  one  word  as  to  their  custody.  Every  thing  has 
relation  exclusively  "  to  the  management  of  the  funds ; "  and  there  is  an  express  option 
left  to  the  petitioners  to  act  oidy  as  trustees,  without  adopting  the  additional  office  of 
tutors  and  curators.  They  stand,  therefore,  precisely  in  the  situation  of  persons  named 
curators  by  one  who  is  an  entire  stranger  to  the  children ;  and  who,  in  devising  an 
estate  to  them,  chooses  to  insert  such  an  nomination  in  the  deed ;  but  these  curators 
have  no  power  over  the  pupil's  person ;  link.  b.  i.  tit.  7,  sect.  2. 

Although,  no  doubt,  the  Court,  as  possessing  a  supreme  controul  over  all  guardians, 
may  sometimes  see  cause  to  remove  a  child  from  the  society  of  its  parent  or  guardian ; 
but  this  can  only  be  on  some  strong  ground  of  delinquency  or  incapacity  of  its  parent  or 
guardian.  There  is  no  such  proof  or  allegation  made  to  affect  the  character  of  the 
respondent  or  her  husband,  who  has  a  good  moral  character ;  and,  although  the  child 
may  be  entitled  to  the  portion  of  a  few  thousand  pounds,  yet  the  Court  will  not,  on 
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that  account,  put  an  end  to  the  right  of  the  mother  to  perform  the  parental  of&oee,  and 
ei^'oy  the  early  society  of  her  child. 

Although  the  respondent  has  now  married,  she  has  not  lost  any  preferable  right  to 
the  custody  of  her  child  ;  Burgess  against  Halliday,  4th  March  1758. 

Although  some  communings  passed  between  the  petitioners  and  the  respondent,  and 
although  she  entertained,  for  a  moment,  the  idea  of  going  to  Perth  herself  yet  she 
never  did  sign,  nor  consent  to  any  deed  or  agreement  of  the  kind  mentioned  in  the 
petition ;  and  no  legal  blame  attached  to  her  for  withdrawing  from  these  communings 
upon  more  mature  reflection.  She  has  no  wish,  however,  to  exclude  the  petitioiien 
from  a  proper  cantrotd  over  her  daughter's  education ;  all  that  she  contends  for  ie,  [211] 
the  custody  of  her  person  especially  during  the  first  few  years  of  her  earliest  infancy. 

Lord  Justtee-Glerk. — This  is  an  important  case  in  point  of  precedent.  The  petition 
prays  to  decern  and  ordain  the  respondents  ''  to  deliver  the  person  of  the  said  Elisabeth 
Hunter  to  the  petitioners,  or  a  proper  person  nominated  by  them,  in  order  to  be  placed 
as  a  boarder  in  the  house  of  Mrs.  Morrison,  or  in  some  other  respectable  boarding^diool, 
to  be  educated  and  brought  up  under  the  directions  of  the  petitioners."  It  is  material 
to  observe  on  what  grounds  this  petition  is  not  and  cannot  be  rested.  It  cannot  be 
rested  on  the  will  of  the  father  of  the  child.  We  have  the  trust-deed  before  us ;  and 
there  is  no  declaration  of  will  by  the  father  that  the  children  shoidd  be  under  the 
directions  of  the  trustees  as  to  their  education.  On  the  contrary,  all  that  appears  is^ 
that  they  are  trustees  for  his  will,  and  curators  for  the  funds ;  and  it  does  not  appear  to 
me,  that  this  petition  is  rested  on  any  allegation,  so  far  as  we  can  take  notice  of  it,  of 
any  improper  conduct  on  the  part  of  the  mother.  It  is  rested  on  this  ground,  that 
because  the  child  is  provided  with  such  a  fortune  as  to  enable  her  to  move  in  a  higher 
circle,  it  is  not  proper  that  she  should  remain  with  her  mother,  in  respect  of  the  low 
situation  in  life  of  her  husband.  That  is  the  sole  ground  on  which  the  application  is 
rested.  There  does  not  appear  to  me,  therefore,  to  be  any  authority  for  your  Lordships 
taking  the  child  under  your  guardianship.  There  is  not  that  danger  of  her  being 
brought  up  in  evil  habits.  I  would  not  willingly,  or  unless  in  a  case  of  necessity,  that 
we  should  take  the  guardianship  of  this  or  any  man's  children.  I  see  no  dictum  in  law 
for  it ;  there  is  no  injunction  by  statute,  or  any  obligation  from  our  nobile  oficwm^  to 
take  this  charge  upon  ourselves.  I  do  not  mean  to  deny,  that  there  may  be  oases  of 
necessity,  where,  from  the  pretorian  powers  we  possess,  we  might  be  called  on  to  take 
charge  of  such  children.  The  rule  of  law  is  fixed  by  the  decisions,  that  the  cuatody  of 
natural  children  is  in  the  mother,  and  that  there  is  no  interest  in  the  paternal  relations; 
and,  certainly,  they  have  not  acknowledged  the  right  of  those  who  are  only  to  look  after 
the  pecuniary  matters.  So  far  as  the  education  goes,  they  may  be  authorised  to  inter- 
fere ;  but  as  to  the  custody  of  the  person,  to  remove  it  from  the  mother,  there  is  nothing 
clearer  than  that  the  decisions  establish  the  direct  contrary.  The  child  is  very  young; 
and  there  is  nothing  discreditable  in  the  mother  or  her  husband.  The  application 
cannot  be  rested  on  the  agreement ;  the  party  had  a  right  to  resile  so  long  as  she  was 
not  bound  by  a  regular  deed.  But.  I  must  state,  that  I  cannot  countenance  a  view 
entertained  by  the  respondents,  that  you  will  allow  them  to  have  the  direction  of  the 
education  of  the  child,  or  that  they  are  to  get  such  a  board  as  will  be  of  service  to 
themselves,  without  being  useful  to  the  child.  It  is  quite  clear,  that  the  finances  are 
committed  [216]  to  the  care  of  the  trustees ;  and,  if  they  are  not  to  have  the  charge  of 
the  education,  they  have  the  charge  of  the  funds.  I  just  throw  out  this  for  the 
information  of  the.  parties.  It  is  perfectly  clear,  that  the  trustees  are  not  entitled  to 
say,  that  this  Mrs.  Morrison,  or  any  other  diey  may  choose,  shall  be  the  only 
person  who  shall  educate  this  child;  nor  are  the  respondents  to  insist  that  it 
shall  be  educated  in  their  house.  The  proper  way  would  be  to  allow  the  eldest  to  be 
educated  in  this  city,  and  to  agree  to  the  other  being  allowed  to  be  educated  in  the 
same  way,  and  that  the  mother  should  have  reasonable  access  to  see  her  children. 

Lord  Robertson, — ^I  entertain  some  doubts  as  to  the  competency  of  the  petition 
altogether,  in  the  way  of  summary  application.  No  doubt  you  receive  summary  applica- 
tions in  the  case  of  practitioners  before  this  Court,  of  factors,  or  in  the  case  of  trustees 
on  bankrupt  estates.  But  I  entertain  a  doubt,  if  a  summary  application  of  this  natuie 
can  be  competent.  I  also  entertain  doubts  of  the  title  of  the  petitioners,  on  the  grounds 
stated  by  the  Lord  Justice-Clerk.  It  is  a  very  common  case  for  a  person,  not  the  parent 
of  the  child,  to  commit  the  management  of  the  funds  destined  to  it  to  another  person; 
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and  I  oonnder  tbeee  tnuteee  in  the  aame  light.  In  this  dtnation,  what  is  the  title  of 
the  petitioners  to  come  forward  with  a  summaiy  application)  On  the  merits  of  the 
case  I  agree  entirely  with  the  Lord  Justice-Clerk  that  even  in  questions  between  the 
fsther  and  mother,  the  mother  has  right  to  the  custody  of  a  natural  child.  I  find  no 
decision  where  the  father  has  been  permitted  to  assume  the  custody  even  for  the  good 
of  the  child.  As  to  any  reason  of  expediency  on  account  of  the  character  and  conduct 
of  the  mothei^  there  is  nothing  relevant  stated,  and  the  husband  seems  to  have  a  very 
fur  and  respectable  character. 

Lord  Olenlee. — I  agree  with  your  Lordships  on  the  merits ;  but  I  do  not  think  the 
application  is  incompetent.  It  is  founded  on  the  nobUe  officium  of  this  Court.  It  is 
not  a  complaint  of  any  private  right  being  violated ;  it  is  not  similar  to  a  petition 
against  a  &ctor  for  a  violation  of  duty ;  it  is  much  liker  an  original  application  to  have 
a  &ctor  appointed,  merely  stating  the  circumstances,  and  calling  on  the  Court  to  inter- 
fere for  a  person  who  is  supposed  to  want  a  tutor.  If  they  were  carrying  the  child  out 
of  the  country,  suspension  might  be  the  proper  mode.  But  where  nothing  has  been 
done,  I  should  not  think  this  should  abide  all  the  forms  of  an  ordinary  process.  But  as 
to  the  merits,  it  has  appeared  to  me  in  precisely  the  same  light  as  to  your  Lordships. 
There  may  be  cases  where  you  would  take  the  custody  of  a  child,  not  only  from  its 
natural  but  from  its  legitimate  mother ;  but  unless  there  were  something  very  strong 
stated  against  the  mother,  I  should  think  there  was  no  necessity  for  [216]  granting  this 
petition.  The  trustees  ought  to  give  a  reasonable  board,  and  to  see  the  vouchers  of  all 
the  other  expenditure.     I  think  the  petition  ought  to  be  dismissed  in  hoe  statu. 

Lord  Bannaiyne. — It  has  appeared  to  me  much  in  the  same  light.  I  think  the 
education  might  be  conducted,  as  proposed  by  the  mother,  at  the  sight  of  some  respec- 
tabb  clergyman. 

Lord  Oraigie, — My  opinion  as  to  the  competency  agrees  with  that  of  Lord  Glenlee. 
The  petition  ought  to  be  dLsmissed  in  hoe  statu.  The  proper  legal  restraint  the 
petitioners  have,  is,  by  having  the  management  of  the  funds.  There  ought  to  be  an 
aliment  paid,  but  such  only  as  would  be  sufficient  for  the  legitimate  daughter  of  the 
mother  by  her  husband. 

The  Court  dismissed  the  petition  in  hoe  Hatu, 

[Cf.  Whitson  v.  Speid,  4  S.  44.] 


Na  67.     F.C.  KS.  VL  216.    9  Dec.  1820.    2nd  Div.— Lord  Meadowbank. 

Mrs.  Stewart,  Complainer. — Cranstoun  et  BtLchanan. 

John  Bure,  Bespondent — Clerk  et  Skene. 

Bwrgh  Royal — Property — Servitude. — Found,  that  the  original  plan  of  the  New  Town  of 
Edinburgh,  referred  to  in  a  feu-charter,  does  not  preclude  the  erection,  on  the  farther 
extremity  of  a  back  area,  of  a  workshop,  without  chimneys,  and  of  dimensions  not 
greater  than  an  ordinary  coach-house  and  stable. 

Burk,  the  proprietor  of  the  ground  and  second  floor  of  a  house  in  St.  Andrew's 
Square  of  Edinburgh,  and  of  the  area  between  the  house  and  meuse  lane  behind,  applied 
to  the  Dean  of  Guild  for  authority  to  erect,  on  the  further  extremity  of  this  vacant 
space,  a  building  of  two  stories,  but  without  chimneys,  and  lower  than  his  property  in 
&ont,  and  the  coach-houses  and  stables  similarly  situated  in  the  neighbourhood,  to  be 
occupied  as  the  work-shop  [217]  of  an  upholsterer.  This  application  was  opposed  by 
Mrs.  Stewart,  the  owner  of  the  third  floor,  who  alleged  that  the  proposed  building 
would  violate  the  original  plan  of  the  New  Town,  and  impair  the  value  of  her  property. 
The  Dean  of  Guild,  "  in  respect  of  the  decision  in  the  case  of  Gordon  against  Marjori- 
banks,  granted  warrant  to  build  as  craved,  conform  to  the  plan  marked  relative  hereto." 

The  Lord  Ordinary  having  refused  a  bill  of  advocation,  the  complainer  brought  the 
judgment  under  review  of  the  Court ;  and  insisted  that  the  decision  in  Gordon's  case, 
11th  March  1814,  vide  Young  against  Dewar,  17th  November  1814,  in  notis^  proceeded 
on  speoialtiesy  and  is  not  an  authority  in  determining  the  general  question,  whether  the 
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plan  of  the  New  Town  impoeee  restrictions  on  the  feaus  in  the  use  of  the  areas  behind 
the  buildings  fronting  the  main  streets.  In  that  light,  accordingly,  the  decision  wis 
viewed  in  the  subsequent  eases  of  Toung  and  Ck>mpany  against  Dewar,  17th  Noyember 
1814,  and  Schultze  against  Campbell,  29th  November  1815,  in  both  of  which  caaei 
applications  similar  to  the  present  were  refused. 

It  was  answered^ — ^That,  in  the  case  of  Gordon,  no  specialty  occurred,  with  regard  at 
least  to  the  covered  passage,  which  the  proprietors  were  found  entitled  to  erect  over  the 
whole  length  of  the  area,  and  of  a  height  exceeding  that  of  the  division-walk  In 
these  circumstances,  it  would  be  difficult  to  discover  a  principle  by  which  any  fitrther 
exercise  of  the  rights  of  property  can  be  restrained.  In  affirming  that  judgment,  the 
House  of  Lords  accordingly  proceeded  on  the  ground  that  the  plan  of  the  New  Town 
made  no  encroachment  whatever  on  the  legal  rights  of  the  proprietor  of  a  back  arei. 
Dou^B  Rep.  vol.  vi.  p.  114. 

But  the  respondent  need  not  avaU  himself  of  the  full  extent  of  this  doctrine, 
for  a  greater  infringement  of  the  alleged  contract  and  plan  than  is  contemplated  would 
be  sanctioned  by  the  general  practice  of  erecting,  in  similar  situations,  coach-houses  and 
stables,  many  of  which  have  chimneys  and  servants'  apartments  above. 

It  is  in  vain  to  refer  to  the  cases  of  Toung  and  Company,  and  Schultze,  for  not 
only  were  those  decisions  prior  to  the  affirmance  of  the  judgment  in  the  case  of  Gordon 
(9th  February  1818)  but,  besides  other  distinguishing  circumstances,  an  obstruction  of 
the  light  and  prospect,  which  was  the  principal  ground  of  complaint  in  those  cases, 
would  not  be  the  consequence  of  the  proposed  erection,  the  roof  of  which  will  be  lower 
than  the  windows  of  the  complainer's  house. 

Although  the  Judges  did  not  adopt  the  respondent's  argument,  founded  on  the  case 
of  Gordon,  but,  on  the  contrary,  held  that  it  was  not  an  authority  which  must  needs 
rule  this  question,  yet  they  were  of  opinion,  that  no  distinction  could  be  drawn  between 
the  proposed  design  and  the  erection  of  a  coach-house  and  stables,  [218]  which  it  was 
understood  every  proprietor  had  an  undoubted  right  to  build  on  his  back  area. 

But  they  were  not  agreed  in  regard  to  the  result  that  would  have  attended  the 
application,  had  the  respondent  craved  permission  to  construct  the  baUding  with  fire- 
places and  chimnies.  As,  however,  it  was  not  necessary  to  decide  that  point,  they 
unanimously  concurred  in  pronouncing  the  following  judgment.  "  In  respect,  there  is 
no  question  with  regard  to  the  right  of  putting  vents  in  the  building  proposed  to  he 
erected  as  explained  in  the  plan  in  process,  refuse  the  petition,  and  adhere  to  the  inte^ 
locutor  complained  of." 

No.  58.         F.C.  N.S.  VI.  218.     14  Dec  1820.     2nd  Div.^Lord  Pitmilly. 

Burgesses  of  Inverurt,  Pursuers. — CraTistoUy  Ghrdan,  and  CuningJianL 

The  Magistrates  of  the  Burgh,  Defenders. — T,  TJiamson,  Cockbum,  and 

Ivory. 

Burgh  EoycU — Jurisdiction — Title  to  Pursue. — Found,  firstt  that  questions  concerning 
the  management  of  the  common  good  and  revenues  of  royal  burghs,  or  the  contraction 
of  debts  by  the  Magistrates,  are  incompetent  before  the  Court  of  Session,  excepting 
in  so  far  as  jurisdiction  is  conferred  by  the  statute  1693,  c.  28. 

Secondly,  That  burgesses  have  no  title  to  complain  of  acts  of  mismanagement  on 
the  part  of  the  Magistrates,  which  do  not  directly  affect  their  private  and  patrimonial 
rights. 

Several  burgesses  of  Inverury  instituted  an  action  i^ainst  the  magistrates,  charging 
them  with  gross  mismanagement  of  the  burgh  property  and  revenues,  and  specifying 
many  particular  instances  where  its  funds  were  either  shamefully  misapplied,  or  not  at 
all  accounted  for :  And  concluding  that  the  magistrates  should  be  ordained  to  bring  the 
sums  specified  to  the  credit  of  the  burgh,  and  to  enter  into  a  general  accounting  with 
regard  to  the  whole  of  their  intromissions. 

The  magistrates  pleaded,  first,  that  the  action  was  incompetent  in  this  Court,  which 
never  had  jurisdiction  to  try  questions  re-  [219]  -garding  the  administration  of  tha 
common  good  of  royal  burghs  beyond  what  was  conferred  by  the  Act  1693|  c.  28, 
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And,  secondly^  that  there  was  neither  title  nor  interest  to  pursue,  for  the  property 
and  revennes  of  the  burgh  are  vested,  not  in  the  burgesses  individually  or  collectively, 
but  in  the  corporation  composed  of  the  magistrates  and  town  council.  And,  although 
the  burgesses  might  be  said  to  be  concerned  in  the  prosperity  of  the  burgh,  and,  conse- 
quently, in  the  administration  of  its  affairs,  yet,  that  was  a  species  of  interest  too  remote 
and  consequential  to  be  recognized  in  a  court  oif  law. 

Authorities  founded  on  by  the  pursuers,  Act  1537,  ch.  36 ;  Ersk,  b.  i.  tit.  2,  sect. 
7;  Gilchrist  against  Magistrates  of  Kinghom,  5th  March  1771,  Die,  voL  iii.  p.  341 ; 
Anderson  against  Magistrates  of  Wick,  17th  February  1749;  Anderson  and  others 
against  Magistrates  of  Renfrew,  30th  June  1752,  Die,  vol.  iv.  p.  378 ;  Dean  against 
Magistrates  of  Irvine,  4th  July  1752,  Die,  vol.  iv.  p.  378;  Merchant  Company  of 
Edinburgh  against  Magistrates,  9th  August  1765;  Magistrates  of  Pittenween,  15th  July 
1774;  Finlay  and  others  against  Newbigging  and  others,  Jan.  15,  1793;  Comb  and 
others  against  Magistrates  of  Edinburgh,  16th  January  1794. 

Authorities  founded  on  by  the  defenders.  Mod,  ten,  cur,  burg,  c.  17 ;  Iter,  Gamer, 
b.  i.  39,  sect.  45,  Act  1491,  ch.  36;  Macken,  Ob.  on  Act  1535,  ch.  26;  Laing  against 
Magistrates  of  Selkirk,  2d  December  1747,  Elehies;  Elehiet^  Notes,  p.  82;  Gilchrist 
against  Magistrates  of  Kinghom,  5th  March  1771 ;  ElehieSy  No.  31,  Burgh  Royal,  Ersk, 
i  iv.  23. 

The  Lord  Ordinary,  without  pronouncing  any  finding  in  relation  to  the  former  plea, 
dismissed  the  action  in  respect  of  want  of  title. 

Bat  the  burgesses  having  brought  the  question  under  review  of  the  Court,  the 
Judges  were  unanimously  of  opinion,  that  the  magistrates  were  well  founded  in  both 
defences.  The  Courts  it  was  observed,  never  sustains  action  at  the  instance  of  a  party 
who  cannot  state  a  direct  or  immediate  interest  in  the  result,  which  plainly  could  not  be 
alleged  in  this  case,  where  the  pursuers  asked  for  no  judgment  available  to  themselves, 
but  complained  merely  of  acts  done  to  the  prejudice  of  the  burgh. 

As  little  doubt  was  entertained  of  the  incompetency  of  the  action,  it  being  obvious 
from  the  Acts  1535,  ch.  26,  and  1693,  ch.  28,  that  the  Court  of  Session  possessed  no 
general  jurisdiction  cumulative  with  the  Exchequer,  in  relation  to  burgh  accounts  or 
the  management  of  burgh  revenues.  In  this  view  of  the  question,  the  Court  was  not 
moved,  either  by  the  decision  in  the  case  of  Ainsley  and  others  against  Scot  and  others, 
8th  July  1707,  Fountainhcdlj  vol.  ii.  p.  379,  which  seemed  to  support  an  opposite 
opinion;  or  by  the  distinction  strenuously  insisted  on  by  the  pursuers,  between  a 
conclusion  for  a  general  accounting,  which  was  found  to  be  incompetent  in  the  case  of 
Kinghom,  and  an  investigation  into  certain  specific  [220]  acts  of  malversation  on  the 
part  of  the  magistrates,  which,  in  the  same  case,  was  said  to  have  been  sustained.  It 
was  the  opinion,  accordingly,  of  the  whole  Bench,  that^  if  the  Exchequer,  by  its  consti- 
totion  since  the  Union,  has  been  deprived  of  its  ancient  jurisdiction  in  this  matter,  the 
lemedy  must  lie  with  the  King  in  virtue  of  the  prerogative,  or  with  Parliament. 

If,  indeed,  the  burgesses  complain,  as  happened  in  the  cases  of  Renfrew  and  Irvine, 
that  their  patrimonial  rights  are  directly  affected  by  the  mode  in  which  the  burgh  affairs 
are  administered,  the  Court  will  sustain  both  its  jurisdiction  and  the  title  to  pursue, 
although  this  would  not  follow  from  the  privilege  of  burges-ship,  since  action  would 
be  sustained  in  similar  circumstances  at  the  instance  of  any  class  of  the  inhabitants,  as 
was  exemplified  in  the  case  of  Demster,  &c.  v.  Cleghorn,  &c,  29th  November  1813  (not 
reported).  Dau^s  Hep.  vol.  ii.  p.  43.  The  judgment  of  the  Court  was,  "  The  Lords 
having  aidvised  this  petition  with  the  answers,  they  refuse  the  petition,  and  adhere  to 
the  interlocutor  complained  of,  on  the  ground  assigned  by  the  Lord  Ordinary ;  and  also, 
in  respect  that  this  Court  has  no  jurisdiction  in  such  questions  as  the  present^  find  the 
respondents  entitled  to  expences." 

rCf.  Ewing  v.  Glasgow  Police  Commieeionera,  15  S.  396 ;  M'L.  &  R  864,  7  S.R  R 
(H.L)  305 ;  OraJiam  v.  Magiatraiea  of  Kirkcaldy,  9  R  (H.L.)  96 ;  Keaton  v.  Aberdeen 
CorporaHon,  WriglM  1  F.  407.] 
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No.  59.    F.C.  N.S.  YL  220.     15  Deo.  1820.     2nd  DiY.^LoidB  Seston  and  CriogUuL 

Mabshall  Bennet,  Pursuer. — Mancrieff  and  More. 

MacNaught  and  Gompant,  Defenders. — Jameson. 

Ship — Charter-Party. — Found  that  the  charterer  of  a  vessel  continues  liable  to  the 
owners,  although  the  cargo  has  been  delivered  to  the  consignee  or  agent  of  tiie 
charterer,  without  demanding  payment  of  freight 

Hyde  and  Company  of  Greenock  chartered  from  MacNaught  and  Company  of  tiiat 
place,  a  vessel  for  behoof  of  Bennet,  a  merchant  in  Honduras,  to  be  sent  out  to  him, 
and  to  return  with  a  cargo  of  mahogany,  the  freight  [221]  of  which  they  bound  them- 
selves to  pay,  one  month  after  reporting  the  cargo  at  the  Custom-house. 

In  pursuance  of  this  agreement,  the  vessel  was  loaded  at  Honduras,  the  master 
having  granted  bills  of  lading  to  "Hyde  and  Company,  or  their  assignees,  he  or  thej 
paying  freight  as  per  charter-party." 

When  Sie  vessel  arrived  in  this  country,  Hyde  and  Company  ordered  that  her  caigo 
should  be  discharged  at  Hull ;  and  the  bills  of  lading  were  accordingly  indorsed  to  their 
agent  at  that  port,  who  received  directions  with  regsurd  to  the  disposal  of  the  wood. 

In  anticipation  of  the  arrival  of  the  vessel,  and  after  she  had  discharged  her  caigo^ 
the  agent  at  Hull  gave  large  advances  to  Hyde  and  Company.  And,  during  the  delivery 
and  measurement  of  the  wood,  he  paid  money  to  the  master  for  the  uses  of  the  ship,  and 
to  the  owners — not  expressly  as  freight,  but  to  account  generally  of  Hyde  and  Company, 
with  whom  it  seemed  to  have  been  then  understood  by  all  parties  that  the  owners  were 
to  settle  at  Oreenock. 

At  the  expiration  of  the  period,  however,  when  the  freight,  in  terms  of  the  charter- 
party,  became  exigible,  the  owners  of  the  vessel  demanded  payment  from  the  agent  at 
Hull,  who  was  with  difficulty  prevailed  on  to  pay  over  the  balance  in  his  hands  of  the 
proceeds  of  the  cargo,  the  owners  granting  to  him  an  indemnity  against  any  claim  at  the 
instance,  either  of  Hyde  and  Company's  creditors,  who  had  meanwhile  become  bank- 
rupt, or  of  Bennet 

A  great  part  of  the  freight  still  remaining  unpaid,  the  owners  ranked  on  Hyde  and 
Company's  sequestrated  estote,  and  received  dividends ;  and  thereafter,  in  virtue  of 
arrestments  attaching  Bennet's  effects  in  this  country,  they  instituted  an  action  before 
the  Court  of  Admiralty,  to  recover  from  him  payment  of  the  balance. 

The  result  being  unfavourable  for  the  defender,  he  brought  a  reduction  of  the  Judge 
Admiral's  decree ;  and  pleaded^ — 

That  the  owners  having  allowed  the  cargo  to  be  delivered,  without  requiring  payment 
of  the  freight  from  the  consignee,  at  the  port  of  discharge,  they  had  no  recourse  against 
the  charterer.  As  the  lien  on  the  cargo  belongs  to  the  owner  of  the  vessel  at  common 
law,  the  stipulation  that  delivery  shall  be  made  on  payment  of  freight,  is  understood  to 
be  a  conditi(Hi  introduced  into  the  bills  of  lading  for  the  benefit  of  the  charterer 
principally,  who  has  so  manifest  an  interest  in  its  regular  enforcement.  The  owners, 
therefore,  are  not  entitled  to  fix  on  the  charterer  the  consequences  of  their  own  irregular 
and  arbitrary  proceedings. 

The  question  is  not  at  all  aflfected  by  the  agreement,  that  the  freight  was  not  to  he 
payable  till  the  lapse  of  a  month  from  reporting  at  the  custom-house,  for  the  object  of 
that  stipulation  was  merely  to  afford  time  for  the  discharge  and  measurement  of  the 
wood,  which  was  necessary,  in  order  to  ascertain  the  amount  [222]  of  the  freight; 
Abbot,  ed.  1812,  p.  198  and  289;  Penrose  against  Wilkes;  Shephard  against  de 
Barnales,  13,  Eaet.  p.  565. 

The  owners  anewered. — That  the  charter-party  unconditionally  bound  Bennet  to  paj 
th0  froi(;ht  of  his  property  with  which  he  loaded  the  ship.  And,  with  regard  to  the  usual 
i«la\i«o  in  the  bills  of  lading,  importing  that  payment  of  the  freight  shall  be  offered  hj 
\\\^  l^rty  empowered  to  receive  delivery  of  the  cargo,  this  unquestionably  being  a  stipula- 
(loit  ii\»t*rted  for  the  benefit  of  the  owners  only,  they  lie  under  no  obligation  to  enforce  it. 
Kvt»u  \\\  tlie  case  of  the  bills  of  lading  being  indorsed  to  a  third  party  for  full  value,  the 
viluiiMiou  to  denaand  from  him  payment  of  the  freight  will  not  cut  off  the  right  of  recu^ 
I'Uv^  «^{Minst  the  charterer.    But  here  Hyde  and  Company  and  Kerr,  the  consignee  at 
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Hull,  being  the  mere  agents  of  Bennet,  the  indorsations  of  the  bills  of  lading  operated 
no  change  on  the  property  of  the  cargo. 

Besides^  the  stipolation  in  the  contract^  that  the  freight  should  not  be  payable  till  a 
month  after  reporting  at  the  cnstpm-house,  implied  an  obligation  to  deliver,  in  order  that 
the  wood  might  be  measnred,  and  the  freight  fairly  ascertained.  The  owners,  therefore, 
ooold  not  have  been  justified  in  betaking  themselves  to  their  right  of  lien,  unless  they 
had  cause  to  doubt  the  solvency  of  the  charterer  or  his  agents;  Lawes  on  Charier- 
Parties^  p.  180,  212,  220;  Moorsom  against  Eymer,  28th  January  1814,  Maide  and 
Sdvyn^  vol.  ii  p.  203;  BelFs  Com.  3d  ed.  vol.  ii  p.  364;  Marsh  v.  Pedder,  4, 
Campbell,  257. 

The  Ck>urt^  on  advising  a  petition  and  answers,  unanimously  adhered  to  the  inter- 
locutor of  the  Lord  Ordinary,  which  found,  "  That^  under  the  charter-party,  the  owners 
were  entitled  to  demand  payment  of  the  freight  from  the  charterer ;  and  their  right  was 
not  lost,  either  by  the  master  of  the  vessel  permitting  delivery  of  the  cargo  without 
receiving  payment  of  the  freight,  or  by  the  partial  payments  received  from  Hyde  and 
Company,  or  Kerr.'' 

No.  60.  F.C.  N.S.  VL  223.     19  Dec.  1820.     1st  Div. 

William  Haggart  and  Sons,  Merchants  in  Leith,  Pursuers. — Arch.  Bell. 

John  Vans  Agnbw  of  Sheuchan  and  Barnbarrow,  Defender. — Pat, 

JRohertson. 

TaHscie — CUmae. — Prohibitory  clause  of  an  entail,  although  containing  no  direct  prohibi- 
tion against  contracting  debt,  found  efifectual  to  exclude  the  claim  of  the  personal 
creditors  of  the  heir. 

Bobert  Vans  Agnew  held  the  estates  of  Sheuchan  and  Barnbarrow  under  an  entail, 
the  prohibitory  clause  of  which  is  in  the  following  words :  ''  That  it  shall  not  be  in  the 
power  of  any  of  the  heirs  or  members  of  tailzie  to  sell,  alienate,  or  impignorate,  or  dispone 
the  said  lands  and  estate,  or  any  part  thereof,  whether  irredeemably  or  under  reversion, 
or  to  burden  the  same,  in  whole  or  in  part,  with  debts,  sums  of  money,  infeftment  of 
annualrent,  or  any  other  security  or  burden  whatever ;  nor  to  commit  or  grant  any  act 
or  deed,  civil  or  criminal,  directly  or  indirectly,  in  any  sort,  whereby  the  said  lands  and 
estates,  or  any  part  thereof,  may  be  affected,  apprised,  adjudged,  forfeited,  or  become 
escheat,  or  be  confiscated,  or  in  any  maimer  of  way  evicted  from  the  heirs  of  tailzie  in 
this  present  entail,  or  the  Order  of  succession  therein  contained  prejudged,  hurt^  or 
changed  in  any  sort." 

Bobert  Vans  Agnew  died,  leaving  considerable  debts.  He  was  succeeded  by  John 
Vans  AgneW,  as  heir  of  entail.  The  pursuers,  to  whom  Bobert  Vans  stood  indebted  to 
the  amount  of  L.246,  upon  an  open  account,  for  wine,  at  the  period  of  his  death,  brought 
an  action  of  constitution  i^inst  John  Vans,  in  which  they  maintained  that,  although 
the  above  clause  of  the  entaU  forbids  the  heir  in  possession,  let,  To  alienate,  dispone,  or 
impignorate  the  lands ;  2dly,  To  burden  the  same  with  heritable  securities ;  and,  Sdly, 
Contains  a  general  prohibition  against  all  deeds  whereby  the  estate  might  be  affected, 
apprised,  adjudged,  or  otherwise  evicted  from  the  heirs  of  entail, — still  there  is  no 
express  and  articulate  prohibition  against  contracting  debt;  and  hence,  that  debts 
arising  from  simple  personal  contract  are  available  against  the  estate.  The  claim 
was  resisted  on  the  part  of  John  Vans;  and  the  case  having  come  before  Lord 
Alloway,  his  Lordship  made  avizandum  to  the  Court,  to  whom  it  was  stated  in 
informations. 

[224]  Pleaded  for  the  pursuers. — It  will  be  admitted  on  all  hands  that  a  strict  in- 
terpretation is  to  be  applied  to  deeds  of  entaiL  Nothing  can  be  inferred  by  implication, 
nor  what  is  expressed  in  one  clause  held  to  supply  what  is  omitted  in  another.  The 
prohibitory  clause  in  the  present  entail  consists  of  three  branches :  The  first  is  a  pro- 
hibition to  sell,  alienate,  impignorate,  or  dispone.  The  second  is  a  prohibition  to  create 
heritable  burdens ;  and  the  third  is  the  usual  concluding  prohibition  to  do  any  other 
act  or  deed,  whereby  the  lands  might  be  affected,  or  the  order  of  succession  prejudged. 
It  is  dear  that  the  present  claim  cannot  be  affected  by  the  first  branch  of  this  clause ; 
f.G,  YOU  U,  24 
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and,  upon  attending  to  the  Act  1685,  e.  22,  on  which  oar  whole  system  of  entail  law  ii 
founded,  it  will  be  seen  that  the  other  branches  of  the  claose  are  not  oonoeiyed  in  muk 
terms  as  to  bsr  the  prssent  claim.  By  that  statute,  the  prohibitionB  which  may  be 
inserted  in  order  to  make  a  valid  entail,  are,  Is^,  An  express  prohibition  to  eelL  2dljf, 
An  expiess  prohibition  to  contract  debt ;  and,  Sdly^  The  prohibition  to  do  any  other 
deed  whereby  the  lands  may  be  apprised,  a^jud^dd,  or  evicted,  or  the  snocesrioa 
frostrated  or  interrapted.  The  statute,  by  enumerating  so  specifically  the  things  which 
may  and  ought  to  be  forbidden  in  order  to  constitute  a  valid  entail,  obviously  intends 
that  they  must  all  be  inserted  in  order  to  be  available.  There  is  nothing  in  the  ptesent 
entail  to  strike  against  the  contracting  of  ordinary  debts  on  open  account  The  thing 
prohibited  is  obviously  the  granting  real  securities  on  the  land,  and  nothing  else.  How 
does  it  appear  that  the  maker  of  this  entail,  while  he  intended  to  prohibit  creating  real 
burdens  on  the  estate,  did  not  mean  that  simple  personal  contractions  might  be  avulahle 
against  the  estate  1  The  one  is  a  much  more  serious  and  dangerous  power  than  the 
other ;  but  there  is,  properly  speaking,  no  question  of  intention  here ;  the  simple  point 
being,  whether  the  hsmet  of  this  entail  did  effectually  prohibit  the  contraction  of  debt 
by  the  clause.  Keeping  in  view  the  strict  interpretation  which  must  be  applied  to 
entails,  it  is  submitted  that  this  object  has  not  been  accomplished.  The  general  enumera- 
tion contained  in  the  last  branch  of  the  clause  will  not  supply  the  want  of  any  ezpiess 
prohibition  in  the  previous  branches.  This  has  been  decided  in  many  cases ;  Sindair 
against  Sinclair,  8th  November  1749,  Ktlk.  v.  Tailzie,  No.  6 ;  Stuart  against  Home,  8th 
July  1789,  Foe.  CoU.;  Sir  William  Elliot  against  the  Heirs  of  £ntaU  of  Stobbe^  19th 
May  1803,  Foe.  OoU.  Enk  b.  iii  tit  8,  sect  30. 

Pleaded  for  the  defender. — It  is  true  that  omissions  in  a  deed  of  entail  are  not  to  be 
supplied, — that  the  presumed  intimation  of  the  entailer  is  not  to  be  held  sufficient ;  and 
that  it  is  impossible  to  argue  from  one  clause  to  another.  But^  on  the  other  hand,  it  is 
enough  if  the  thing  actu^y  intended  has  been  effectually  done.  No  matter  what  the 
form  of  words  used  may  have  been.  The  interpretation  is  to  be  &ir,  although  strict; 
and  [226]  while  omissions  are  not  to  be  supplied  on  the  one  hand,  the  true  meaning  of 
the  words  used  is  to  be  given  on  the  other.  The  Act  1685  does  not  require  any  set 
form  of  words  to  be  used.  Entails  have  been  made  in  several  forms,  and  expressed  in 
an  infinite  variety  of  language.  The  true  requisites  of  an  entail  are  to  be  gathered  from 
the  decisions  in  which  the  Act  1685  has  been  discussed.  If  the  Act,  as  thus  explained, 
required  an  absolute  prohibition  to  contract  debt,  the  infringement  of  that  prohibitioD, 
when  it  occurs  in  an  entail  properly  fenced  with  irritant  and  resolutive  clauses,  most 
infer  an  irritancy  against  the  heir  contravening.  The  pursuers  admit  this ;  but  then 
they  say,  that  the  heir  may  purge  the  irritancy  before  declarator,  and,  consequently,  that 
the  evil  may  be  avoided.  But  it  was  never  heard  of  that  the  mere  contraction  of 
personal  debt  made  such  an  irritancy  as  required  to  be  purged ;  Scot  of  Oala,  18th  July 
1722;  Mor.  p.  3673;  Eeni.  Dec  vol  i.  No.  34,  p.  68;  Erskine,  b.  iii  tit  8,  tit.  30; 
Deuchar  against  Denholm  of  West  ShieUs,  1738. 

On  advising  these  pleadings,  the  Court  were  clearly  and  unanimously  of  opinion, 
that  the  clause  in  question  was  quite  effectual  to  free  the  estate  from  the  claims  of 
Robert  Vans  Agnew's  creditors ;  and  they  accordingly  assoilzied  the  defender  from  the 
conclusions  of  the  action. 

No.  61.       F.C.  N.S.  VI.  225.     19  Dec.  1820.     1st  Div.— Lord  Cringletie. 

Peter  Paul,  Pursuer. — Jameson. 
Archibald  Black,  Defender. — Oillies. 

Bojfikrupt — SequeslraJtion. — A  creditor  having  become  cautioner  for  an  extrajudicial 
composition,  and  having  paid  the  composition  to  the  creditors,  found  entitled,  upon  t 
submqnent  sequestration  of  the  bankrupt^  to  rank  for  the  whole  amount  of  his  own 
original  debt,  and  not  merely  for  the  composition  on  it 

Daniel  Paul  carried  on  business  in  Greenock  as  a  cloth  merchant ;  but  his  a£hin 
becoming  embarrassed,  he  called  a  meeting  of  his  creditors ;  and  they,  extrajudicially, 
unanimously  [226]  agreed,  to  accept  a  composition  of  thirteen  shillings  per  pound,  for 


F.CL  18SQ,  HJl  YL  PAUL   V.    BLACK.  S7l 

secimty  ol  twelve  ahillings  of  which,  Peter  Paul,  his  tmcle,  and  who  was  himself  a 
creditor  to  the  extent  of  ill 790  sterling,  hecame  cautioner. 

Daniel  Paul  was  unahle  from  his  own  funds  to  pay  the  composition,  but  did  so  by 
means  of  Peter  Paul's  assistance.  Before,  however,  he  was  able  to  repay  these  advances, 
and  before  he  paid  any  composition  on  his  debt  originally  due  to  Peter  Paul,  Daniel 
became  bankrupt^  and  was  sequestrated. 

Peter  Paul  lodged  a  claim  for  the  full  amount  of  his  debt 

The  claim  was  admitted ;  but  the  commissioners  afterwards,  on  the  ground  "  that 
Peter  Paul  is  bound,  by  the  composition  contract,  and  is  only  entitled  to  claim  a  ranking 
upon  the  sequestrated  estate  for  the  amount  of  the  said  composition,  in  place  of  the 
oiiginal  debt  which  is  now  claimed,"  instructed  the  trustee  to  reject  the  said  claim, 
"  except  to  the  extent  of  the  composition." 

Peter  Paul  petitioned  the  Lord  Ordinary  on  the  bills  "  to  rescind  the  judgment  of 
the  trustee,  and  to  find  that  the  petitioner  is  entitled  to  be  ranked  for  the  full  amount 
of  the  sum  claimed  by  him,  and  to  draw  dividends  corresponding  thereto." 

The  Lord  Ordinary  (31st  October  1820),  *'  In  respect  the  petitioner  became  cautioner 
to  all  the  creditors  of  Daniel  Paul  for  the  composition  offered  by  Paul  to,  and  accepted 
by  them,  whereby  the  petitioner  was  also  bound  to  himself,  as  one  of  these  cieditors, 
and  must  be  held  to  have  received  the  composition  due  to  himself,"  refused  the  petition. 

The  case  came  before  the  Court  on  petition  and  answers. 

The  petitioner  contended, — That^  in  all  compositions,  whether  judicial  or  extra- 
judicial, the  creditors  agree  to  discharge  the  whole  debt^  only  on  receiving  payment  of 
the  composition ;  and,  if  the  condition  is  not  purified  by  payment  of  the  composition, 
the  creditors  cannot  be  held  to  have  discharged  part  of  their  debt  without  any  considera- 
tion,— or,  what  is  the  same  thing,  cannot  be  compelled  to  take  composition  on  a  com- 
position; ChrisHan's  Law  of  Bankruptcy,  voL  iL  p.  551-553;  Leigh  against  Barry; 
Atiqfns^  voL  iii  p.  584,  BelFa  Com.  vol.  i.  sect  822 ;  vol.  i.  note  to  page  487.  On  these 
authorities  the  petitioner  was  entitled  to  rank  for  the  full  amount  of  his  claim,  and  was 
not  bound  to  restrict  it  in  consequence  of  the  previous  composition  contract,  which  con- 
fessedly never  was  fulfilled  to  him.  If  the  trustee  offered  to  pay  the  full  composition, 
although  the  petitioner  would  not  be  now  bound  to  receive  it,  the  offer  would  have,  at 
least,  some  appearance  of  equity ;  but  here  the  trustee  proposes  to  take  7s.  per  pound 
off  the  original  debt,  without  giving  any  consideration  for  this  deduction  ;  and  agrees 
only  to  rank  the  balance  of  13s.  per  pound  for  a  dividend.  It  is  very  strange  to  main- 
tain, that  a  person  can  be  [227]  cautioner /or  hiiruelf,  and  that  he  is  bound  for  payment 
of  the  debt  due  to  himself.  A  person  cannot  be  said  to  be  his  own  cautioner.  He  can- 
not be  both  obligant  and  obligee  in  the  same  obligation.  The  petitioner  was  security 
for  others,  but  he  got  no  security  for  himself.  Still,  however,  he,  as  well  as  the  others, 
was  to  draw  the  same  composition.  But  this  did  not  make  him  his  own  cautioner,  or 
raise  the  presumption  that  he  actually  received  payment ;  and,  in  point  of  fact,  he  did 
not  The  present  creditors  have  nothing  to  do  with  the  former  contract  They  may 
shew,  if  they  can,  that  the  petitioner  has  been  paid  in  full  or  in  part ;  but  they  cannot 
rest  on  the  contract  to  cut  down  his  daim,  unless  they  shew  that  its  terms  have  been 
fulfilled ;  at  best^  they  come  into  the  bankrupt's  place ;  but  they  have  not  yet  done 
what  de  was  bound  to  do, — to  pay  13s.  in  the  pound.  The  ratio  in  the  judgment 
reclaimed  against  would  not  only  cut  down  the  petitioners  ranking  to  13s.  per  pound, 
bat  would  cut  it  down  altogether.  Besides,  there  is  Is.  per  pound  unsecured,  to  which 
the  ratio  cannot  apply  at  alL 

The  trustee  answered, — ^That  the  petitioner  acceded  with  the  other  creditors  to  the 
composition  contract,  and  became  cautioner  for  twelve  shillings  in  the  pound  of  the 
composition  on  the  debts  due  by  all  the  creditors ;  and  the  necessary  presumption  is, 
that  he  became  bound  for  the  composition  upon  his  own  debt ;  but,  if  so,  it  is  not  com- 
petent for  him  to  maintain,  that  he  did  not  pay  himself  that  composition.  He  held 
both  the  character  of  creditor  for  the  composition  upon  his  own  debt,  and  of  cautioner 
for  the  amount  If  the  bankrupt  paid,  then  the  cautioner  had  no  farther  claim ;  if  the 
cautioner  paid,  he  had  a  right  to  demand  relief  against  the  bankrupt,  or  to  be  ranked 
on  the  bankrupt  estate ;  but,  in  either  case,  the  claim  for  the  difference  between  the 
composition  and  the  original  debt  necessarily  became  extinct  The  cautioner  can  no 
moi^  relieve  himself  from  th^  obligation  he  contracted  as  cautioner  for  the  compositiou 
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on  his  own  debt,  than  he  could  for  the  composition  on  the  debts  due  to  the  other 
creditors.  The  petitioner  must  be  presumed  to  have  paid  the  composition  on  his  own 
debt ;  and,  in  point  of  fact,  he  had  that  in  his  power  from  funds  of  the  bankrupt  No 
authorities  shake  this  doctrine.  The  decisions  which  are  cited  on  the  other  side,  relate 
to  the  case  where  a  creditor,  after  acceding  to  a  composition  contract,  is  unable  to  recover 
payment  of  the  composition,  either  from  the  debtor  himself,  or  from  his  cautioners.  See 
Bell*8  Commentaries^  vol.  i  p.  490. — Had  the  petitioner  become  insolyent,  there  might 
haye  been  room  for  a  question,  how  far  his  creditors  could  have  ranked  on  Daniel  Panics 
estate  for  the  whole  original  debt ;  but  the  petitioner  is  quite  solvent.  No  doaht  there 
was  Is.  per  pound  for  which  he  was  not  cautioner ;  but,  before  he  can  raise  any  plet  on 
that  ground  he  must  shew  that  he  unsuccessfully  demanded  payment  fr<un  the 
bankrupt 

[228]  The  Court  altered ;  and  found  "  the  petitioner  entitled  to  rank  upon  the  fnndfl^ 
and  to  draw  dividends  corresponding  to  the  ftdl  amount  of  the  sum  claimed  by  him  as 
due  by  the  bankrupt." 


No.  62.    F.C.  N.S.  VL  228.     19  Dec  1820.     2nd  Div.— Lord  Meadowbank. 

EwiNO  and  Compant,  Suspenders. — Moncritff  and  Seme. 

John  Dewar,  Charger. — Jeffrey  and  Janieson. 

Arbitration. — ^A  submission  found  duly  prorogated  after  the  decease  of  one  of  the 
parties,  who  was  a  trustee  on  a  sequestrated  estate,  and  before  the  appointment  of  hii 
successor ;  the  arbiter  having  a  power  of  prorogation,  and  the  deed  declaring  that  the 
submission  should  not  fall  by  the  death  of  either  of  the  parties. 

The  trustee  on  a  sequestrated  estate  entered  into  a  submission,  which  declared,  that 
it  should  not  fall  by  the  decease  of  either  party  to  the  reference ;  and  which  empowered 
the  arbiter  to  prorogate  "  without  any  consent  had  thereto." 

During  the  proceedings,  the  trustee  died ;  and,  in  the  interval,  before  the  nomination 
of  his  successor,  and  without  giving  any  notice  to  the  creditors,  the  arbiter  prorogated 
the  submission.  Li  virtue  of  this  act,  an  award  was  pronounced,  after  the  appointment 
of  a  new  trustee,  which  decided  the  question  in  his  favour. 

In  a  suspension  of  the  decree-arbitral,  the  unsuccessful  party  pleaded^ — The  object 
of  the  clause  providing  for  the  event  of  the  death  of  either  of  the  parties,  pending  the 
proceedings,  was  merely  to  prevent  the  successors  in  office  of  the  one,  and  the  repr^ 
sentatives  of  the  other,  from  refusing,  as  otherwise  they  might  have  done,  to  become 
parties  to  the  submission.  The  arbiter,  therefore,  not  being  empowered  to  act  in  the 
circumstances  [229]  that  had  occurred,  by  the  terms  of  the  submission,  the  proceeding 
is  to  be  viewed  in  no  other  light  than  as  a  judgment  of  a  coart  of  law  pronounced  after 
the  decease  of  a  party  to  an  action,  and  before  his  representatives  had  been  cited  to 
appear. 

In  point  of  principle,  there  is  no  conceivable  difference  between  an  act  of  proroga- 
tion and  any  other  order  or  decree  that  might  be  pronounced  in  the  submission.  The 
arbiter  was  authorised,  indeed,  to  prorogate  of  his  own  accord.  But  the  obeervation  is 
applicable  to  every  other  order  and  appointment ;  and  it  certainly  does  not  follow  that 
the  parties  were  not  to  be  allowed  an  opportunity  of  shewing  cause  why  the  power  of 
prorogating  ought  not  to  be  exercised,  and  of  convincing  the  arbiter  that^  under  existing 
circumstances,  the  ends  of  justice  would  be  best  attained  by  permitting  the  submission  to 
expire  of  itself ;  Barbour  against  Wight^  2l8t  November  1811 ;  Grant  against  Oirdwood 
and  Company,  23d  June  1820. 

The  Lord  Ordinary  refused  the  bill ;  and  the  Court  adhered,  by  refusing  two  peti- 
tionS|  without  answers. 
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Na  63.  F.C.  N.S.  VI.  229.    22  Dea  1820.     2nd  Diy. 

Baillie  and  Others,  Petitionera — Clerk,  Skene. 

Waddsll  and  Others,  Bespondents. — Bniee. 

Jumdietion — Service, — ^Petition  and  complaint  for  an  attempt  to  suborn  witnesses  to  be 
examined  in  a  service  before  the  macers,  found  incompetent. 

Jean  Waddell  had  purchased  a  brieve  for  serving  heiself  heir  in  general  to  William 
Waddell  of  Crawhill,  addressed  to  the  sheri£f  of  the  county;  and  a  commission  was 
taken  out  in  the  usual  form  to  the  macers,  that  the  service  mi^ht  proceed  before  them. 
While  the  service  was  in  dependence  before  the  macers,  [230]  and  after  a  commission 
had  been  granted  for  examination  of  witnesses,  a  petition  and  complaint  was  presented 
to  this  Court  by  Mrs.  Catherine  Baillie,  and  others,  heirs-portioners  of  William  Waddell, 
and  who  had  been  served  heirs  in  special  to  him,  setting  forth  that  an  attempt  had  been 
made  by  the  claimant  in  the  service  to  suborn  some  of  the  witnesses  to  be  examined 
under  die  commission  from  the  court  of  macers ;  and  that  a  vitiation  had  been  made  in 
the  record  of  baptisms,  and,  therefore,  praying  to  find  "  that  the  conduct  of  the  parties 
complained  of,  in  attempting  to  suborn  witnesses,  to  disturb  the  oomplainers  in  their 
lawful  right  to  their  property  and  estate,  and  in  vitiating  and  falsifying  parish  registers 
to  accomplish  their  purposes,  has  been  corrupt  and  illegal,  and  that  they  are  therefore 
liable  in  damages  and  expences  to  the  complainers." 

The  respondents  stated  an  objection  to  the  competency  of  the  petition  and  complaint ; 
and  pleaded^ — The  alleged  irregularities  complained  of  are  not  said  to  have  been  com- 
mitted in  the  course  of  any  process  depending  in  this  Court.  All  services  originally 
proceeded  before  the  sheriff  of  the  county  in  which  the  lands  lay ;  but  a  practice  was 
early  introduced  of  obtaining  a  commipsion  from  the  Crown  constituting  certain 
individuals,  generally  the  macers  of  this  Court,  "sheriffs  in  that  part,"  that  is,  in  all  the 
different  counties  in  which  the  lands  were  situated ;  and  assessors  were  usually  appointed 
to  them  out  of  this  Court.  The  commission,  although  issued  in  consequence  of  a 
wanant  obtained  on  a  bill  presented  to  the  Lord  Ordinary  on  the  Bills,  does  not  proceed 
from,  or  in  the  name  of,  this  Court,  but  solely  in  the  name  of  the  sovereign.  The  Lord 
Ordinary  or  the  Court,  in  granting  the  warrant  on  the  bill,  do  not  delegate  any  part  of 
their  powers  to  the  commissioners ;  nor  do  they  act  in  their  judicial  capacity,  but  merely 
ndnisteriallj  as  advisers  of  the  Crown ;  in  which  character  they  issue  a  warrant,  not  to 
any  officers  of  this  Court,  but  to  the  proper  Crown  officer  in  Chancery,  to  grant  a 
oommission  constituting  certain  persons  sherifib  for  a  particular  purpose,  and  in  a  par- 
ticQlar  district. 

This  is  therefore  a  service  which  is  at  present  depending  before  the  .court  of  macers ; 
and  which  has  never  been  taken  out  of  that  court  by  advocation,  suspension,  or  any 
other  form ;  and  any  judgments  pronounced,  even  with  the  assistance  of  the  assessors, 
are  merely  judgments  of  the  court  of  macers.  The  process  can  only  be  regularly  removed 
from  that  court  by  pursuing  the  same  steps  as  when  a  process  is  brought  from  any  other 
inferior  court  to  this  court  There  is  no  cause  in  dependence  before  the  Court  of 
Session ;  and  there  can  be  no  proper  grounds  for  presenting  to  this  Court  a  petition  and 
complaint  relative  to  alleged  irregularities  in  the  course  of  a  proceeding  still  depending 
exclusively  before  an  inferior  tribunal.  If  the  service  had  depended  before  the  sheriff 
a  sommary  application  to  this  Court  would  have  been  [231]  incompetent^  as  the  proper 
remedy  would  have  been  to  apply  to  the  Judge  before  whom  the  process  depended,  or 
to  raise  an  ordinary  action  in  this  Court  in  the  usual  manner ;  and  the  same  must  be 
the  rule  when  the  service  depends  before  a  set  of  persons  who  have  been  regularly  con- 
stituted sheriffs  in  that  part,  and  who,  by  the  commission  from  the  Crown,  have  all  the 
powers  of  sheriffs  for  a  particular  purpose. 

The  petitioners  answered, — ^The  macers  are  not  a  separate  and  distinct  court,  having 
powers  and  jurisdiction  of  their  own,  sufficient  to  enable  them  to  take  cognizance  of 
such  questions  as  may  arise  pending  a  disputed  service ;  they  have  no  other  jurisdiction 
than  what  this  Court  gives  them,  any  more  than  a  commissioner  appointed  to  take  a 
proof  and  report,  or  to  exercise  any  other  act  of  delegated  jurisdiction ;  Eri^  b.  i  tit  4, 
sect  33.    All  that  they  have  power  to  try  is  the  special  points  set  forth  in  the  briet 
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The  trial  of  these  gives  them  a  right  to  decide  on  the  admissibility  of  evidence,  and 
other  matters  connected  with  the  proof  of  the  different  heads  of  the  brief ;  and,  as  then 
are  sometimes  attended  with  difficulty,  some  of  this  Court  are  generally  appointed  aa 
assessors  to  aid  them  in  performing  this  part  of  their  duty.  The  very  appointment  of 
assessors  shews  the  unfounded  nature  of  the  objection ;  for  who  ever  heard  of  thia  Court 
appointing  assessors  to  sit  in  a  s^>arale  Court,  having  a  distinct  jurisdiction  f 

The  present  service  is  therefore  a  depending  process  before  the  Court  of  Seanon. 
Even  if  the  process  had  been  advocated,  it  is  not  to  the  macers,  but  to  this  Court,  that 
the  bill  of  aidvocation  must  have  been  presented  \  and,  in  short,  in  whatever  waj  tlie 
service  comes  into  Court,  whether  originally  or  by  review  from  the  sheriff^  it  ia  thia 
Court  alone  who  have  cognizance  of  all  the  points  of  law  which  are  necessary  to  be 
determined  between  the  competing  parties ;  Ersk.  b.  iiL  tit  8,  sect  60. 

A  petition  and  complaint  is  no  part  of  the  service,  but  is  a  summary  action,  no  donbt 
connected  with  it  as  a  matter  of  fact,  but  so  little  connected  with  it  in  its  legal  merits^ 
that  the  one  may  proceed  without  any  regard  to  the  legal  fate  of  the  other. 

An  objection  was  also  stated  to  the  competency  of  the  petition,  on  the  ground  of 
there  not  being  the  concourse  of  his  Majesty's  Advocate;  but  the  Court  prooeedod 
entirely  on  the  objection  above  stated. 

The  Court  refused  the  petition  and  complaint  as  incompetent 


No.  64.       F.C.  N.S.  VI.  232.     17  Jan.  1821.     2nd  Div.— Lord  Cringletae. 

P.  and  J.  HurroN,  Defenders. — H,  Brummond. 
David  Gibson,  Pursuer. — J,  A.  Murray  et  BtU?ier/ord. 


ImprobaUon — Process, — ^In  a  reduction  on  the  head  of  forgery,  competent  to  amend  the 
Ubel  by  concluding  also  for  reduction  ex  capite  hcti, 

A  representation  against  an  interlocutor,  making  great  avizandum,  incompetent 

Gibson  called  the  Buttons  as  defenders,  in  a  reduction  ex  capite  leett,  of  a  deed, 
bearing  to  be  a  settlement  of  his  brother  in  1803.  The  reasons  of  reduction  having 
been  repelled,  a  representation  against  that  judgment  was  ordered  to  be  answered,  and, 
in  this  stage  of  proceedings,  the  cause  fell  asleep.  Several  years  had  elapsed,  when  the 
pursuer,  acting,  as  he  alleged,  on  recent  information,  brought  a  reduction  improbation 
against  the  same  defenders,  concluding  that  the  settlement  of  1803,  as  also  another  deed 
of  1802,  upon  which  the  defence  in  the  former  action  was  founded,  should  be  redaced 
on  the  grounds  of  falsehood  and  forgery.  Before  any  proceeding  had  taken  place  in  the 
improbation,  except  an  order  for  production  of  the  deeds  called  for,  the  pursuer  proposed 
an  amendment  of  the  libel,  by  inserting  the  objection  of  death-bed,  as  an  additional 
reason  of  reduction  applicable  to  the  deed  of  1803. 

The  defenders  pleaded^ — Firet^  That  death-bed  and  forgery  are  inconsistent  pleas, 
and  destructive  of  each  other.  If  the  deed  is  forged,  it  could  not  have  been  ezecnted 
on  death-bed ;  and,  if  so  executed,  its  genuineness  is  of  course  implied.  These  objec- 
tions, therefore,  cannot  subsist  in  the  same  libel ;  nor  ought  the  defenders  to  be  exposed 
to  the  injustice  of  maintaining  at  once  a  defence  against  such  contradictory  allegations. 
And,  in  support  of  this  objection  to  the  competency  of  the  amendment,  reference  was 
made  to  the  authority  of  Stair,  in  laying  down  the  rule  as  to  the  order  of  pleading  the 
exceptio  fdUit  b.  iv.  tit  41,  s.  39. 

Secondly,  Parties  having  already  joined  issue  in  the  previous  reduction  ex  capite  leetit 
the  defenders  are  entitled  to  the  benefit  [233]  of  the  proceedings  that  have  there  taken 
place,  and  to  insist  that  the  question  shall  be  finally  decided  in  that  process.  To  hold 
the  amendment  competent^  in  such  circumstances,  would  be  sanctioning  an  expedient 
for  enabling  a  pursuer,  upon  finding  either  the  opinion  of  the  Lord  Ordinary,  or  the 
nature  of  the  proceedings,  unfavourable  to  his  plea,  to  remove  the  cause  to  another 
judge  before  whom  a  different  result  might  be  anticipated. 

The  pursuer  aneweredf — There  is  no  contradiction  or  inconsistency  in  condnding 
that  the  deed  is  not  only  forged,  but  is  made  to  bear  such  a  date  as  would  h6  &tal  to  its 
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validity,  eTen  if  it  were  genuine.  The  law,  accordingly,  bo  far  from  recognizing  any 
inconflistency  in  this  matter,  has,  for  the  purpoee  of  obviating  delay  and  evasion,  inter- 
fered only  in  fixing  the  order  in  which  the  plea  of  falsehood  is  to  be  proponed  in 
defence.  But  as  neither  the  rule  exceptio  fcUsi  egt  onvnium  uliima,  nor  the  reason  of  it, 
are  at  all  applicable  to  the  case  of  a  pursuer,  there  can  be  no  doubt  of  the  competency 
of  originally  inserting  both  grounds  of  reduction  in  the  same  libel ;  and,  of  consequence, 
no  objection  can  lie  against  this  amendment  which  was  duly  proposed.  Stairs  b.  iv.  t. 
40,  sect  16  and  39 ; — Er^  b.  iv.  t  1,  sect.  65  and  68 ; — Laird  of  Innes  against  Gordon, 
22d  February  1676,  iSitoir /^Forrester  against  Rowat,  8th  July  1697,  FourU.  ;—I>&waon 
and  Hill  against  Murray,  13th  February  1706 ; — Dunbar  against  the  Earl  of  Cromarty, 
16th  July  1713,  Forbes; — The  Laird  of  Meldrum  against  the  Feuars  of  Meldrum,  28th 
July  1716,  Bruce; — Auchterlony  against  M'Eenrie,  7th  February  1738,  O,  Home. 

The  regularity  of  the  amendment  is  not  affected  by  the  previous  reduction ;  for  the 
defence  being  founded  on  the  deed  of  1802,  which  the  pursuer  then  believed  genuine, 
even  an  absolvitor  obtained  in  that  action  would  not  have  created  a  ree  judicata  in  bar 
of  the  present  proceeding. 

The  Lord  Ordinary,  in  the  same  interlocutor,  "  admitted  the  amendment  of  the  libel, 
and  made  great  avizandum  with  the  writs  produced. **  Two  representations  against  that 
judgment  were  refused  on  the  merits,  and  also  as  being  incompetent  against  an  inter- 
locutor making  great  avizandum ;  and  to  these  interlocutors  the  Court^  upon  advising  a 
petition  with  answers,  adhered. 

[Affirmed  (without  remarks),  2  Sh.  App.  110.] 


No.  65.  F.C.  N.S.  VL  234.     17  Jan.  1821.     2nd  Div.— Lords  Reston  and 

Cringletie. 

Mrs.  Habdie,  Pursuer. — Hope, 

Kay's  Trustees,  Defenders. — CockburrL 

PremmpHon — Teetameni — Legacy. — By  a  settlement  which  made  no  allusion  to  the 
executry  of  the  testator's  deceased  wife,  a  legacy  was  left  to  one  who  was  her  next  of 
kin, — ^f ound,  that  the  claim  to  her  shcure  of  the  goods  in  communion  was  not  extin- 
guished  pro  tanto  by  the  legacy. 

The  execution  of  relative  settlements  by  Kay  and  his  wife  was  prevented  by  the 
radden  death  of  the  latter.  The  deed  prepsred  for  the  wife's  subscription  was  a  general 
conveyance  of  all  property,  real  and  personal,  then  belonging  to  her,  or  that  m^ht 
belong  to  her  at  the  period  of  her  decease.  It  did  not  appear,  however,  that  the 
execution  of  this  settlement  would  have  vested  in  the  husbuid  any  right  beyond  the 
gnnter's  share  of  the  goods  in  communion,  which  was  said  to  have  been  of  inconsider- 
able value  at  the  dissolution  of  the  marriage,  and  a  small  heritable  subject  considerably 
burdened  with  debt.  The  deed,  intended  to  have  been  executed  by  Kay,  conveyed  to* 
his  wife,  in  the  event  of  her  surviving  him,  the  liferent  of  his  whole  property,  valued  at 
between  4  and  L.5000 ;  it  being  declared,  that  her  acceptance  of  thia  provision  should 
be  "  in  full  of  all  that  her  heirs  or  executors  could  claim  by  and  through  her  decease, 
in  case  she  predeceased  him;"  and,  upon  the  death  of  the  survivor,  among  other 
bequests,  there  was  a  legacy  left  to  the  pursuer,  Mrs.  Hardie,  who  was  Mrs.  Kay's  niece, 
and  nearest  of  kin. 

Mrs.  Kay  died  in  1813 ;  and,  about  three  years  after  that  event,  Mrs.  Hardie  got 
pooeBsion  of  her  aunt's  wearing  apparel  from  Kay,  whom  she  admitted  she  had  not 
previously  seen  for  many  years ;  and,  upon  this  occasion,  Kay  made  the  following  entry 
in  hie  pocket-book. — *'  1816,  Memorandum. — Saturday^  29ih  June. — Mrs.  Hardie  called 
beie  with  a  cart,— carried  off  the  whole  of  her  aunt's  clothes,  viz.  the  late  Mrs.  Kay's 
wearing  apparel,  that  she  could  find,  and  seemingly  dissatisfied  that  there  was  not  a 
cart-load ; — was  never^intended  for  her  by  her  aunt.  B,  Kat." 

Some  months  Subsequent  to  this  occurrence,  Kay  executed  a  settlement  and  trust- 
deed,  directing  the  trustees,  after  paying  [286]  his  debts,  "  to  pay  the  following  legacies, 
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donafcioBS,  and  bequeets,  free  of  legacy  duty,  and  all  ei:pences  that  may  attend  diachug- 
ing  the  said  legacies,  viz.  to  Mary  Musgrove,  spouse  of  Greorge  Hardie,  and  niece  to  t£ft 
late  Mrs.  Janet  Skirvine,  my  beloved  wife,  the  sum  of  L.400  sterling."  Then  follow 
a  number  of  legacies  to  other  individuals,  and  bequests  to  certain  charitable  institatioiiB. 
If  the  funds  proved  inadequate  to  all  these  purposes,  the  testator  provides  that  the 
bequests  to  the  charitable  institutions  should  suffer  a  corresponding  deduction.  Bat  in 
the  event  of  a  surplus,  it  was  to  be  distributed  among  poor  families,  according  to  the 
discretion  of  the  trustees. 

Kay  died  in  1818;  and  then,  for  the  first  time,  Mrs.  Haidie  demanded  her  ao&fs 
share  of  the  goods  in  communion. 

The  trustees  resisted  the  demand ;  and,  founding  on  the  rale,  debitor  nonpregumiiiir 
donarBy  maintained  that  the  legacy  bequeathed  to  Mrs.  Hardie  ought  to  be  imputed  in 
satisfaction  JTTO  tanio  of  her  daim  as  nearest  of  kin.  The  whole  circumstances  of  the 
case  fortify  the  legal  presumption.  It  is  proved  by  the  unexecuted  settlements  that  it 
was  the  intention,  of  Kay  and  his  wife  to  cut  off  the  right  otherwise  competent  to  her 
executors;  and  the  memorandum,  coupled  with  the  admission  that  Mrs.  Hardie, 
although  living  at  a  short  distance  from  the  testator's  residence,  had  not  seen  him  for 
many  years  before  the  unwelcome  visit,  of  which  that  writing  shewed  his  anxiety  to 
preserve  a  distinct  recollection,  puts  it  beyond  all  doubt,  that,  hEui  the  claim  been  urged 
previous  to  the  execution  of  his  settlement,  the  legacy  would  not  have  been  bequeathed 
as  a  pure  and  absolute  donation.  It  is  assumed,  indeed,  without  evidence,  that  the 
testator  knew  of  Mrs.  Hardie's  right ;  but  even  that  assumption  would  not  occasion  any 
doubt  in  regard  to  his  real  intention ;  or  rather,  the  omission  of  any  mention  of  the 
right  in  the  settlement  shews  that  it  was  understood  to  have  been  abandoned,  or  that 
the  legacy  was  given  in  lieu  of  it ;  Carmichael  against  Gibson,  3d  March  1629,  Dune,— 
Schaw  against  Straiten,  February  1683,  Harcarse, — Innes  against  Jamieson,  December 
1683,  Did.  vol.  ii.  p.  144.— Selkirk  against  IngliB,  2d  February  1686,  Hareane, 

It  was  an8U>ered  for  the  executrix  Mrs.  Hardie, — The  rule  debitor  rum  presumUttTf 
is  plainly  excluded  by  the  terms  of  the  settlement^  by  which  the  bequest  is  denominated 
expressly  a  legacy  and  donation. 

Besides,  as  it  is  in  law  to  be  presumed  that  the  testator  was  not  ignorant  of  any  of 
his  legal  obligations,  so  the  unexecuted  settlement,  together  with  the  memorandam, 
establish  that  he  was  in  fact  aware  of  the  right  competent  to  his  wife's  nearest  of  kin. 
When,  therefore,  the  trustees  are  directed  to  pay,  first  the  testator's  debts,  and  afte^ 
wards  the  legacies  or  donations,  without  any  qualification  in  relation  to  the  claim  in 
question,  it  follows  that  the  application  of  the  legacy,  to  the  extinction  of  that  daim, 
would  [236]  be  an  act,  not  merely  unauthorised  by  the  terms  of  the  settlement,  bat  in 
direct  contradiction  to  its  obvious  import. 

But  even  assuming  the  testator's  ignorance  of  the  claim,  how  does  it  certainly  follow, 
that,  had  the  settlement  been  framed  under  more  accurate  information,  he  would  have 
left  a  lesser  sum  to  the  pursuer  than  has  been  actually  bequeathed  ?  That  the  daim 
had  its  origin  in  the  matrimonial  rights  of  the  testator's  wife,  can  be  no  reason  for 
distinguishing  between  it  and  any  other  debt  of  which  the  trusteed  are  required  to  make 
payment.  Sfair^  b,  i.  tit.  8,  s.  2 ;  ibid.  b.  iv.  tit.  42,  s.  21. ^Ersk.  b.  iii.  tit.  3,  a.  93. 
— Cruickshank  against  Cruickshank,  16th  June  1665,  Stair. — Dickson  against  Dickson, 
5th  December  1671,  Stair. — Stirling  against  Deans,  20th  June  1704,  FoutU. — Roper 
on  LegaeteSj  vol.  ii.  p.  3,  17,  21,  24. — Clerk  v.  Sewell,  3  Atkins,  p.  96. — Eastwood  v. 
Pinke,  2,  F.  Will.  614.— Richardson  v.  Elphinson,  2  Veaey,  Jun.  463. 

The  interlocutor  of  the  Lord  Ordinary  was  in  these  terms :  "  In  respect  it  is  admitted 
by  the  pursuer  that  she  obtained  from  the  late  Mr.  Kay  his  wife's  body  clothes,  and 
that  she  never  demanded  from  him  any  thing  more  as  executrix  of  his  deceased  wife^ 
finds,  that  the  legacy  in  question,  though  expressly  said  to  be  a  donation,  must  be  pre- 
sumed to  have  been  given  in  ignorance  of  his  being  debtor  to  the  pursuer  as  executrix, 
and,  therefore,  finds  that,  in  accounting  for  the  goods  in  communion,  the  defenders  fall 
to  get  credit  for  the  legacy." 

Observed  on  the  Bench. — The  maxim  donatio  non presurrUiur  is  inapplicable;  and  it 
cannot  be  discovered,  from  the  testament  itself,  that  the  testator's  intention  was  to 
substitute  the  legacy  for  the  executrix's  share  of  the  goods  in  communion.  But,  even 
were  the  Court  entitled  to  proceed  on  the  supposition  of  the  testator  not  being  in  fact 
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aware  of  the  claim,  ^till  it  would  not  follow,  with  any  degree  of  certainty,  that  the 
lemo^al  of  that  ignorance  most  have  occasioned  a  diminution  of  the  legacy. 

The  Court,  by  a  majority,  ''altered  the  interlocutor  complained  of,  and  sustained  the 
daim  of  Mrs,  Hiodie  to  the  value  of  one-half  of  the  goods  in  communion,  exclusive  of 
the  legacy.** 

[Cf.  Balfour  v.  Baifaw^B  Trustees,  4  D.  1052,  1054.] 


No.  66.  RC.  N.S.  VI.  237.     18  Jan.  1821.     let  Div.— Lord  GiUies. 

Duke  op  Hamilton,  Pursuer. — Jardine. 

Hamilton  and  Husband,  Defenders. — BlackweU, 

SurroffOlum-^Tadlzie — Teinde. — See  case  Trustees  of  Douglas  Duke  of  Hamilton  against 
Archibald  Duke  of  Hamilton,  26th  June  1818,  No.  176. 

In  this  case  the  Lord  Ordinary  (December  15,  1818),  '^In  respect  of  the  judgment 
pronounced  by  the  Second  Division  of  the  Court,  in  the  process  of  multiplepoinding  at 
the  instance  of  Lord  Douglas  against  the  Duke  of  Hamilton  and  others,"  repelled  the 
defences  for  Mrs.  Hamilton  and  husband  to  a  claim  at  the  instance  of  Archibald  Duke 
of  Hamilton,  for  certain  sums,  the  price  of  teinds  sold  and  conveyed  to  different  heritors 
by  the  deceased  Duke  of  Douglas,  while  in  possession  of  the  entailed  estates  of  the 
funily  of  Hamilton. 

The  defender  petitioned  the  Court,  and  pleaded, — That,  in  the  present  case,  the 
price  of  the  teinds  so  sold  and  conveyed  to  different  heritors  had  been  actually  paid  co, 
and  consumed  by  Duke  Douglas,  whereas,  in  the  case  supposed  to  form  the  res  judicata, 
the  price  was  still  in  medio,  no  disposition  having  been  granted,  nor  price  paid.  This 
18  a  material  distinction,  and,  at  all  events,  that  was  an  erroneous  decision. 

But,  on  advising  petition  and  answers,  the  Court  adhered. 


No.  67.         F.C.  N.S.  VL  238.     19  Jan.  1821.     1st  Div.  (Bill-Chamber.) 

Marshalls,  Petitioners. — Oeo.  Jos,  BeU. 

Lieutenant  Dunlop,  Eespondent. — Moncrdff  et  Spiers, 

Bond — Sode. — A  creditor  in  an  heritable  bond  with  a  power  of  sale,  may  sell  the  pro- 
perty, although  postponed  heritable  creditors  should  object. 

Mr.  John  Campbell  was  proprietor  of  certain  lands  situated  at  the  back  of  the 
Citadel  in  North  Leith,  on  the  security  of  which  he  borrowed  several  sums  of  money ; 
in  particular,  L.1000  from  R.  H  Wallace  Dunlop,  Esquire,  lieutenant  in  the  royal  navy, 
opon  an  heritable  bond  of  annuity  for  L.105  yearly. 

In  the  bond  of  annuity  was  contained  a  power  of  sale  conceived  in  these  terms  : — 
"  In  case  I  or  my  foresaids  shall  fail  to  make  payment  of  any  of  the  termly  payments  due 
by  the  bond  of  annuity  before  written,  then,  and  in  that  case,  it  shall  be  lawful  to,  and 
in  the  power  of,  the  said  Robert  Humphrey  Wallace  Dunlop,  and  his  foresaids,  and  I 
accordingly  do  by  these  presents,  authorise  and  empower  them,  without  any  further 
advice  or  consent,  from  me  or  my  foresaids,  and  without  any  process  of  law  to  that 
effect^  to  sell  and  dispose  of  the  lands  and  others  before  disponed,  or  of  any  part  thereof, 
by  public  voluntary  roup,  after  due  notice  to  that  effect  previously  made  by  three 
separate  advertisements  in  the  Edinburgh  Evening  Courant  and  Edinburgh  Advertiser, 
the  first  notice  being  at  least  two  months  before  the  day  appointed  for  the  sale,  with 
power  thereafter  to  prorogate  and  adjourn  the  day  of  sale  as  they  shall  think  proper ; 
notice  being  always  given  of  such  adjournment  by  advertisements  inserted  twice  at  the 
interval  of  a  week  at  [239]  least  in  each  of  the  Edinburgh  papers  foresaid ;  and  for  that 
purpose,  the  said  E.  H.  W.  Dunlop,  and  his  foresaids,  are  hereby  authorised  to  enter 
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into  articles  of  roup,  and  to  grant  dispositions  containing  procnratories  of  resignatioD,  pre> 
cepts  of  sasine,  assignation  to  the  writs  and  evidents,  and  to  the  rents,  maills  and  doAat, 
with  a  clanse  binding  me,  my  heirs,  executors  and  successors,  in  absolute  warrandice  <^ 
any  such  disposition,  all  of  which  sales  to  be  made,  and  deeds  to  be  entered  into  or 
granted  as  aforesaid,  I  bind  and  oblige  myself,  and  my  foresaids,  to  ratify,  approve,  aod 
confirm,  and  to  grant  all  other  and  further  deeds  in  &vour  of  the  purchaser  or  purchawn, 
which  may  be  thought  necessary  for  renderii)g  the  rights  more  complete."  The 
purchaser  to  be  bound  after  paying  Lieutenant  Dunlop  the  principal  sum,  together 
with  the  interest  and  penalty,  to  pay  the  remainder  of  the  purchase  money  to  Mr. 
Campbell 

In  virtue  of  the  precept  of  sasine.  Lieutenant  Dunlop  was  infeft,  and  his  instroment 
of  sasine  duly  recorded ;  and  for  a  number  of  years  the  annuity  was  regularly  paid. 

Sometime  subsequent  to  this  transaction,  the  Misses  Marshall  dUo  lent  monej  to 
Mr.  Campbell  upon  another  heritable  bond  of  annuity  for  L.117,  16s.  secured  over  the 
same  subject  on  which  Lieutenant  Dunlop  was  already  secured  and  infeft.  The  Miaeei 
Marshall  were  also  infeft  Other  securities  of  the  same  nature  were  also  granted  over 
the  same  property  at  different  periods. 

Mr.  Campbell  became  insolvent,  and  was  made  bankrupt ;  and  at  the  desire  of  his 
creditors  he  executed  a  trust-deed  in  favour  of  Claud  Bussell,  Esquire,  accountant  in 
Edinburgh,  upon  which  he  was  infeft.  To  this  trust-deed.  Lieutenant  Dunbp  and 
some  other  of  the  creditors  did  not  accede. 

From  the  period  of  Mr.  Campbell's  insolvency,  the  annuity  was  not  paid.  In 
August  1819,  Lieutenant  Dunlop  proceeded  to  expose  the  subjects,  over  which  his 
security  extended,  to  public  sale,  in  terms  of  the  power  to  that  effect  contained  in  the 
heritable  bond.  The  property  was  not  at  that  time  sold ;  and  was  again  advertised  bt 
sale,  18th  October  1820.  To  prevent  this  sale  under  the  authority  of  Lieuteoant 
Dunlopi  the  Misses  Marshall  applied  by  a  bill  of  suspension  and  interdict ;  on  advising 
which,  with  answers,  Lord  Succoth  pronounced  the  following  interlocutor: — '*Ha?ing 
considered  this  bill,  with  the  answers  thereto,  and  productions,  in  respect  a  prefenUe 
heritable  creditor,  having  a  power  of  sale  in  his  bond,  is  entitled  to  bring  the  subject  to 
sale,  if  he  follows  out  the  provisions  therein  contained,  although  postponed  heritahle 
creditors  may  object  to  the  time  as  unfavourable,  and  that  no  appearance  is  made  for 
Mr.  Claud  Eussell,  to  whom  it  is  alleged  the  whole  of  the  estate  of  the  debtor  has  been 
conveyed  in  trust,  refuses  the  bill,  and  finds  expences  due ;  modifies  the  same  to  L7 
sterling,  and  decerns  therefor,  and  for  the  fees  of  extract." 

A  process  of  ranking  and  sale  was  raised  by  the  Misses  Mar-  [240]  -shall,  and  the 
first  deliverance  was  pronounced  on  the  2d  December. 

Against  Lord  Succoth's  interlocutor,  the  Misses  Marshall  peHHoned,  and  pleaded  the 
dependence  of  the  process  of  ranking  and  sale. — They  maintained,  that,  if  that  prooefls 
were  competent,  whatever  might  be  the  effect  of  a  power  of  sale  against  the  grantor  and 
his  heirs,  it  could  not  be  used  without  manifest  oppression  when  opposed  to  the 
interest  of  postponed  heritable  creditors ;  and  that  it  could  not  be  proceeded  in  after 
the  subject  had  become  litigious  by  a  process  of  ranking  and  sale. 

That  the  notion  is  universal,  that  powers  of  sale  contained  in  heritable  bonds  an 
mandates,  which,  as  they  would  expire  by  death,  fall  by  bankruptcy.  That  a  creditor 
holding  a  power  to  sell,  and  insisting  on  forcing  a  sale  under  that  power,  acts  oppres- 
sively towards  those  holding  posterior  securities,  and  sacrifices  the  subject  at  an  under 
value,  regardless  of  their  interest^  and  in  prosecution  of  his  own.  That  such  sales 
would  always  operate  unfavourably  to  the  interest  of  postponed  creditors  after  the 
debtor's  bankruptcy,  from  the  doubts  of  the  title  to  be  given  to  the  purchaser,  by  whieh 
the  subject  would  be  sold  at  an  under  value ;  and  also  the  impossibility  of  purging  the 
record  by  any  method  known  in  law  or  practice  of  the  securities  in  favour  of  postponed 
creditors,  who,  in  such  cases,  are  to  draw  nothing.  That^  when  a  proprietor  of  land 
grants  an  heritable  bond  of  annuity,  he  remains  undivested  as  feudal  proprietor,  T^^ 
fee  in  him  is  burdened,  indeed,  and  less  valuable  on  that  account^  but  such  as  fullj  to 
empower  him  to  grant  other  heritable  securities.  When  he  does  grant  such  seenrities, 
the  creditors  are  vested  with  a  real  right  by  seisin,  and  are  entitled  to  compete  with  the 
prior  heritable  creditors.  The  prior  bond  is  preferable  in  a  ranking,  and  most  be 
satisfied  before  any  of  the  posterior  creditors  can  receive  payment  out  of  the  subject 
But  there  is  nothing  except  a  mere  power,  a  personal  right  in  the  first  creditor  under 
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the  djiiue  of  sale ;  and,  even  if  the  ckuse  were  ezoTcised,  fche  right  of  the  purchaser 
would  he  under  burden  of  the  real  rights  constituted  by  the  heritable  securities  on 
record  previous  to  his  purchase.  The  purchase  might  be  good  so  far  as  the  real  right  of 
tiie  seller  extended.  But^  supposing  the  subject  more  valuable  than  the  amount  of  this 
debt^  the  purchaser  from  him  can  daim  no  better  right  than  the  seller  himself  held ; 
that  is,  a  preference  to  the  amount  of  his  debt,  but  no  real  right  to  resist  the  other 
creditors  in  bringing  the  subject  to  a  judicial  sale,  to  the  effect  of  obtaining  in  the 
market  the  full  value  of  the  land. 

The  clause  founded  on  by  Lieutenant  Dunlop  is  not  more  than  a  clause  of  personal 
power,  fortified  with  a  personal  obligation  by  the  original  debtor,  to  aid  the  operation 
of  that  dause,  and  fulfil  the  contract  of  sale,  which,  under  it,  Lieutenant  Dunlop 
[2il]  might  enter  into. — Steven,  Glen,  and  Currie,  against  Fleming,  19th  February 
1811. 

Answered  by  the  respondent. — Clauses  of  sale  are  consistent  with  some  of  the 
earliest  principles  and  usages  of  our  law;  and,  at  a  very  ancient  period,  it  was 
customary  for  proprietors  to  give  right  of  reversion  to  creditors  for  money  lent,  in 
which  it  was  declarod,  that,  if  the  lands  were  not  redeemed  within  a  certain  period,  they 
should  become  the  property  of  the  creditors.  Such  rights  were  undoubtedly  sustained ; 
and  were  effectual  in  every  case  where  the  clause  was  not  of  a  severe  penal  nature ; 
Mnk,  b.  ii  tit^  8,  s.  14.  Our  later  practice  has  also  recognised  the  same  principles. 
Indeed,  no  doubt  of  their  validity  has  been  ever  entertained^  and,  on  the  faith  of  such 
securities,  immense  sums  of  money  have  been  embarked. 

Many  decisions  have  been  pronounced,  on  which  the  country  relied  in  entering  into 
transactions  of  tiiis  description  ;  Brown  against  Storie,  11th  June  1790;  Perrie  Ogilvie 
against  Crombie,  18th  February  1804;  Robertson  against  Patons,  23d  May  1815; 
Antram,  trustee  in  Sequestration ;  Svans  against  Dryden  and  others,  17th  April  1817 ; 
Glen  against  Gurrie  was  quoted  by  the  petitioners,  as  if  it  had  been  a  precedent  in  their 
favour.  But^  in  that  case,  the  sale  by  the  first  creditor  was  confirmed ;  and  the  post- 
poned creditor  was  merely  preferred  as  to  the  balance  of  the  price,  which,  in  the  opinion 
ol  the  Courts  had  been  misapplied  by  the  agent  who  conducted  the  sale ;  BeWi  Oom- 
meniariu^  vol.  L  p.  335,  3d  edit 

IL  The  petitioners  attempt  to  make  a  distinction  on  the  cases  where  postponed  or 
secondary  securities  have  been  granted.  There  can  be  no  distinction.  The  axiom 
prior  tempore  potior  jure  is  conclusive  on  this  point.  When  th&  respondent  obtained 
his  security,  &e  property  was  clear  and  unburdened;  and  it  was  the  duty  of  the 
petitbners  to  have  ascertained,  before  lending  money  on  the  same  security,  that  the 
property  was  not  burdened  beyond  its  value.     Vide  Boea^s  Lectures^  vol.  ii.  p.  384,  385. 

If  the  petitioners  acted  remissly  in  not  consulting  the  register  of  sasines,  it  is  their 
own  fault ;  and,  if  they  did  so,  and  chose  to  lend  their  money  on  a  security  already 
burdened,  they  must  teke  the  consequences.  The  respondent  is  empowered  to  sell,  and 
has  eontroul  over  the  price  to  the  extent  of  his  own  debt ;  with  the  balance  he  has  no 
eiMicem. 

The  petitioners  raise  doubts  as  to  the  impossibility  of  purging  the  record  of  the 
heritable  securities  in  favour  of  postponed  creditors.  That  is  a  point  not  involved  in 
the  consideration  of  the  present  question, — but  it  is  one  of  no  difficulty.  Th^  purchaser, 
for  his  own  security,  may  bring  either  an  action  of  multiplepoinding  or  declarator  as  he 
is  advised.  The  petitioners  have  also  urged  that  the  respondent  cannot  give  a  feudal 
title  to  the  purchaser.  If  the  power  of  sale  be  legal,  die  title  following  from  it 
[242]  must  be  equally  so,  otherwise  it  would  be  absurd  to  say  that  the  mandate  was 
good,  while  the  title  granted  by  the  mandatary  is  bad.  No  equitable  considerations 
can  be  adduced  against  the  right  of  the  respondent  to  sell  the  property  in  question ; 
BeU  on  Ck>mpleting  Titles,  p.  79. 

The  Court  unanimously  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 
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Jeffrey  v.  Creighton,  in  Howie's  Sequestration. — For  JeflBney, 
W.  R,  Robinson;  for  Creighton,  CuningTiame, 

Bankrupt — Sequestration, — A  creditor  claiming  upon  a  bankrupt  estate,  must  specify  in 
his  affidavit  the  precise  balance  for  which  he  claims,  after  dedaction  of  the  Tslne  of 
the  separate  securities  he  holds. 

John  and  Joseph  Howie,  merchants  in  Irvine,  having  been  sequestrated  as  a  com- 
pany, and  John  as  an  individual,  a  competition  ensued  for  the  situation  of  trustee  (m 
their  estates,  Jeffrey  had  a  majority  of  votes  for  trustee  on  the  company  of  John  and 
Joseph  Howie ;  and  Creighton  did  not  contest  the  point  further  with  him.  But  on  the 
individual  estate  of  John  Howie,  the  result  of  the  votes  left  a  surplus  in  Creighton's 
favour.  He  petitioned  in  common  form  for  confirmation  and  approval.  A  counter 
petition  was  lodged  for  Jeffrey ;  and  a  remit  was  made  of  both  petitions  to  the  Sheriff 
of  Lanarkshire  to  report 

The  Sheriff  inter  alia  reported,  that  Jeffrey  objected,  that,  in  several  instances, 
Creighton  had  not  set  forth  in  his  oath  of  verity  the  securities  he  held  for  relief,  in  the 
terms  pointed  out  by  the  24th  section  of  the  Bankrupt  Act  Thus  he  had  stated  thst 
in  his  oath  that  he  considered  "  he  will  draw  from  the  bankrupt  estates  of  the  ether 
obligants  no  more  than  the  sums  following,  viz.  from  the  estate  of  the  said  Bobeit 
Dunlop,  the  sum  of  L.  161,  19s.  3d.  and  from  the  estate  of  the  said  John  Rankine,  the 
sum  of  L.64,  15s.  8d."  But  he  had  not  inserted  these  sums  as  a  deduction  from  his 
claim,  and  gives  his  oath  only  for  the  balance ;  and  he  had  also  omitted  to  specify  thit 
balance  in  his  affidavit,  as  required  by  the  section  referred  to,  and  therefore  the  vote 
was  null.  Creighton  aneweredy — that  the  securities  he  held  had  been  explicitly  valued 
in  the  body  of  the  oath  of  verity.  [246]  That  this  was  all  that  was  requisite,  as  the 
deduction  of  these  two  sums  from  the  amount  of  the  claim,  and  the  balance  which  ctme. 
out^  was  the  mere  operation  and  necessary  result  of  figures ;  and  that,  in  practice,  the 
deduction  of  securities  or  counter  claims,  and  then  striking  a  balance,  was  not  observed. 

The  Sheriff  reported  that  the  statute  seemed  to  point  oat,  That  the  creditor  shall 
put  a  value  upon  a  security :  That  he  shall  deduct  such  value  from  his  elaim,  and  vote 
only  for  the  balance ;  and  that  this  balance  shaU  be  specified  in  his  affidaioit,  Now, 
although  the  claimant  has  put  a  value  upon  his  securities,  still  he  has  not  in  his  oath 
deducted  that  value;  and  as  little  is  the  balance  specified  in  that  document  Upon 
examination,  however,  of  the  minutes  of  election,  it  appears  that  he  had  entered  the 
deduction  of  his  securities  in  the  proceedings ;  but  etill  no  balance  from  the  claim  •» 
toto  had  been  drawn  out.  No  doubt  there  is  a  looseness  in  practice  as  to  the  fulfilling 
of  these  points  set  forth  in  the  24th  section ;  and  the  measure  of  deducting^  and  the 
operation  of  balancing^  and  specifying  such  balance  in  the  affidavit,  are  frequently  ove^ 
looked.  But,  on  the  other  hand,  the  terms  of  the  statute  are  precise,  and  the  language 
is  imperative,  so  that  it  may  well  be  questioned  if  a  communis  error  ever  can  be  received 
as  an  excuse.  Neither  does  it  seem  that  the  reservation  at  the  end  of  the  clause  will 
avail  the  claimant.  In  various  instances,  the  objection  has  been  found  fatal  to  the 
claim  to  the  full  extent. 

The  Sheriff  concluded  by  reporting,  that  the  election  was  decidedly  in  favour  of 
Jeffrey,  as  trustee,  both  on  the  company  estate  of  J.  and  J.  Howies,  and  on  the  indi- 
vidual estate  of  John  Howie. 

The  Lord  Ordinary  approved  of  the  Sheriff's  report,  and  preferred  Jeffrey. 

Against  this  judgment,  Creighton  petitioned  and  maintain^ — That  the  affidavits 
sufficiently  exhibited  the  balance  due  to  the  creditor.  They  must  be  construed,  in  fair 
noss  and  common  sense,  as  tantamount  to  this  statement^  that  the  bankrupt  was  due  the 
claimant  so  much,  minus  the  value  of  the  collateral  security,  which  was  a  sufficient  com- 
pliance with  the  statute  to  every  useful  effect ;  and  the  Court  would  not  be  disposed  to 
adopt  any  critical  or  narrow  construction  of  the  act.  The  general  practice  is  averse  to 
the  report  by  the  Sheriff  in  this  particular;  and  the  instances  he  refers  to  are  not 
applicable. 

Jeffrey  answered^ — That  the  language  of  the  statute  was  plain  and  unambigaoua 
The  deduction  was  required  to  form  part  of  the  affidavit,  in  order  to  exclude  uncertainty 
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or  inaoemacy  as  to  the  exact  amonnt  of  the  vote  .to  be  given,  otherwise  there  would  be 
no  evidence  in  the  affidavit  that  the  creditor  only  voted  on  the  balance.  There  is  no 
snch  practice  as  contended  for  by  the  peti-  [246]  -tioner.  Various  decisions  have  been 
pronounced  where  this  objection  occurred,  and  was  sustained. 

The  Court  sustained  "the  objection  to  the  votes  for  the  petitioner,  Patrick 
Creighton,  founded  on  the  24th  section  of  the  Sequestration  Act,  and  omission  to  specify 
in  the  creditor's  affidavit,  as  required  in  said  section,  the  precise  balance  for  which  the 
creditor  claims  after  deduction  of  the  value  of  the  separate  securities  held  by  the 
oeditor." 
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Smith  and  Others,  Pursuers. — L'Amy,  Moncrief,  And,  Skene. 

The  Bank  of  Scotland,  Defender. — Cranstoun,  Jeffrey,  James  Walker. 

Writ — Act  1681,  c.  5 — Proof, — ^The  genuineness  of  the  granter's  subscription  to  a  deed 
being  admitted,  found  not  a  relevant  ground  of  reduction,  that  the  instrumentary 
witnesses  did  not  see  the  subscription  adhibited,  or  hear  it  acknowledged. 

Smith,  and  four  others,  were  cautioners  in  a  bond  for  L.5000  granted  to  the  Bank 
of  Scotland  by  Paterson  in  1804,  for  his  official  transactions  as  agent  of  a  branch  of 
that  establishment  at  Thurso.  Paterson,  having  become  largely  indebted  to  the  bank, 
was  removed  from  his  office  shortly  after  the  date  of  the  bond ;  and  a  demand  being 
made  in  consequence  against  the  cautioners,  they  pursued  a  reduction  of  the  bond, 
<^^i>gf  in  particular,  that  it  had  not  been  executed  in  terms  of  the  Acts  1681,  c.  5, 
and  1696,  c.  15. 

The  Court  repelled  the  reasons  of  reduction  ;  but  the  House  of  Lords  remitted  the 
cause  for  consideration,  '^  as  to  the  validity  of  the  deed,  as  the  same  may  be  affected  by 
the  aaid  statutes,  or  either  of  them,  having  a  regard  to  the  nature  of  the  deed."  Under 
this  remit,  the  objection  founded  on  the  Act  1696  being  again  repelled  {^inde  report  4th 
July  1816),  the  cautioners  now  insisted  on  the  challenge  of  the  deed  under  the  Act 
1681,  which  requires  '^  that  no  witness  shall  subscribe  as  witness  to  any  party's  sub- 
scription unless  he  then  know  that  party,  and  saw  him  subscribe,  or  that  the  party  did, 
at  the  time  of  the  witnesses'  subscribing,  acknowledge  his  subscription;  otherwise  the 
said  witnesses  shall  be  repute  and  punished  as  accessory  to  forgery." 

A  proof,  before  answer,  was  allowed ;  the  import  of  which,  together  with  certain 
depositions  previously  taken,  was,  that  one  of  the  witnesses  to  the  subscriptions  of 
Paterson  and  four  of  the  cautioners  did  not  recollect  having  seen  the  parties  subscribe, 
or  having  heard  them  acknowledge  their  subscriptions ;  and,  so  far  as  he  recollected,  the 
only  person  present  when  he  adhibited  his  signs-  [249]  -ture,  was  the  other  witness  to 
the  same  subscriptiona  The  witness  alluded  to,  corroborated  the  latter  part  of  this 
ftliatement,  and  affirmed  positively  that  he  saw  only  one  of  the  parties  subscribe,  and  did 
not  hear  any  of  the  others  acknowledge  their  subscriptions.  The  signature  of  the  fifth 
cautioner  was  attested  by  dififerent  witnesses,  one  of  whom  was  dead,  but  the  other 
stated  that  he  neither  saw  the  subscription  adhtbited,  nor  heard  it  acknowledged. 

Pleaded  for  the  cautioners. — The  several  provisions  of  the  Act  1681,  considered  in 
connection,  and  relatively  to  the  then  established  law,  shew  clearly  that  the  nullity  of 
the  bond  must  be  inferred  from  the  neglect  of  those  statutory  requisites,  which,  in  this 
instance,  is  proved  to  have  occurred.  By  the  practice  which  succeeded  to  the  mode  of 
authenticating  writs  by  seals,  the  subscription  of  the  grantor,  in  the  presence  of 
witnesses,  was  required  as  an  indispensible  solemnity ;  and,  indeed,  unless  the  execution 
of  the  writ  took  place  before  the  instrumentary  witnesses,  the  subscription  never  could 
have  been  regarded  as  attested  at  all. 

But  this  form  of  attestation  did  not  sufficiently  impress  the  memory  of  the  witnesses ; 
and  hence,  as  is  stated  in  the  preamble  of  the  Act,  "  by  their  forgetfulness,  they  might 
easOy  disown  their  being  witnesses."  Proceeding  on  this  consideration,  and  with  the 
view  of  aiding  their  recollection,  the  legislature  provides  that ''  only  subscribing  witnesses 
shall  hereafter  be  probative."  This  provision,  therefore,  was  not  intended  to  annul  the 
existing  law  in  any  particular  essential  to  the  probative  character  of  the  witnesses,  but, 
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on  the  oontiftTj,  to  assist  its  operation.  And  consequently  no  infeience 
the  ancient  law  and  practice,  and  at  variance  with  the  general  intendment  of  Dug 
statute,  can  justly  be  deduced  from  the  absence  of  an  express  declaration  of  nullity,  m 
the  result  of  the  witnesses  not  seeing  the  subscription  adhibited,  or  not  hearing  it 
acknowledged.  The  clause  founded  on  defines  the  indispensible  requisites  of  l^ 
witnesses,  but  does  not  remove  the  effect  which  hitherto  followed  where  they  did  not 
possess  that  character.  It  is  declared,  indeed,  that  the  contravention  of  the  enactment 
shall  expose  the  witnesses  to  punishment  as  accessories  to  foigery.  But  tiie  condusicm 
which  justly  follows  is — not  that  this  penalty  is  the  only  sanction  of  the  statute, — ha\ 
on  the  contrary,  that  the  legislature  could  not  mean  to  hold  an  attestation  as  efiectnsl  in 
law,  which  was  to  this  effect  regarded  as  absolutely  false. 

A  train  of  concurring  decisions  warrant  this  construction.  It  is  alleged  that  the 
present  question  is  distinguished  by  the  granters'  acknowledgment  of  their  subsciiptioni. 
But,  in  some  of  the  cases  alluded  to,  forgery  was  not  the  ground  of  challenge ;  and  in 
others  the  deed  was  reduced,  although,  it  appears,  no  suspicion  was  entertained  of  its 
authenticity.  These  decisions  ought  therefore  to  rule  this  case,  since  an  objection 
founded  on  the  omission  of  any  of  the  statutory  solemnities  is  not  obviated  by  the  sab- 
[260] -scription  being  acknowledged.  Bank,  b.  i.  tit.  11,  s.  28;  Stevenson  against 
Stevenson,  November  1682,  Sir  P.  Humeri  M.S,  vol.  i.  No.  253 ;  Blair  and  Allan  against 
Peddie,  12th  February  1684,  Fount,  and  P.  Falconer;  Campbell  against  Roborts(», 
29th  November  1698,  Fount.;  Frank  against  Frank,  9th  July  1793;  Swaney  against 
Bank  of  Scotland,  12bh  December  1807;  Sym  and  Scott  against  Donaldaon,  23d 
November  1708,  Forbes;  Walker  against  Adamson,  8th  June  1716,  Ddlrymple;  Yoong 
and  Denholme  against  Glen,  2d  August  1770;  Macfarlane  against  Grieve,  22d 
May  1790. 

The  bond  cannot  be  considered  in  any  respect  a  privileged  deed.  The  judgment  in 
the  case  of  the  Sea-Box  of  Queensferry,  7th  January  1732,  finding,  that  a  deed  sub- 
scribed by  a  number  of  parties  is  effectual  without  witnesses,  has  been  regarded  as  of 
very  doubtful  authority;  vide  Bank.  b.  i.  tit  11,  sect  32.  Nor  because  the  obligation 
of  the  bond  is  of  a  cautionary  nature  is  there  any  legal  principle  upon  which  it  can  be 
maintained,  that  the  solemnities  of  the  Act  are  not  indispensible. 

Pleaded  for  the  bank. — ^The  alleged  omission  of  the  statutory  requisites  in  question, 
is  not  proved  by  the  evidence.  For,  independently  both  of  the  suspicion  that  must 
attach  to  the  credibility  of  witnesses  contradicting  their  written  attestation,  and  also  of 
the  further  objection,  applicable  to  the  second  witness,  in  the  order  above,  that  he  wss 
confessedly  a  party  to  the  fraudulent  transactions  of  the  bank  agents  there  is  not  tbe 
concurring  testimony  of  two  witnesses  to  the  alleged  irregularity  of  any  of  the  attestations; 
the  deposition  of  the  first  witness  to  the  subscriptions  of  tbe  principal,  and  four  of  the 
cautioners,  amounting  merely  to  a  non  meminij  and  the  statement  regarding  the  mode  by 
which  the  fifth  cautioner's  subscription  was  attested,  standing  wholly  on  the  testimony  df 
a  single  instrumentary  witness.  Burrovfs  Reports,  vol.  iv.  p.  224;  Sym  sgtinst 
Donaldson,  23d  November  1708;  Young  and  Denholm  against  Glen,  2d  August  1770; 
Sibbald  against  Sibbald,  18th  January  1776 ;  Frank  against  Frank,  9th  July  1793,  and 
3d  March  1795. 

Further,  the  allegations  are  not  relevant  to  infer  the  nullity  of  the  bond  under  the 
statute  1681.  The  main  object  of  the  Act  was  not  the  prevention  of  forgery,  but^  u 
appears  from  the  preamble,  the  removal  of  the  facility  of  questioning  genuine  deeds^ 
which  the  practice  of  allowing  their  authentication  to  depend  on  the  parole  testimony  of 
the  instrumentary  witnesses  necessarily  afforded.  To  remedy  this  evil^  the  witnesses' 
subecription  is  required  in  testimony  of  their  having  known  the  grantor,  and  having 
seen  him  subscribe,  or  having  heard  him  acknowledge  his  subscription ;  the  design  of 
the  legislature  certainly  being  to  hold  a  deed  ex  facie  regular,  perfect  in  point  of 
solemnity,  and  not  liable  to  falsification,  in  that  respect,  by  extraneous  evidence. 
Accordingly,  while  the  solemnities,  that  thus  render  the  deed  probative  per  «e,  are 
prescribed  under  sanction  of  nullity,  the  [261]  only  consequence  declared  to  follow  from 
the  contravention  of  the  statute  by  the  subscribing  witnesses,  is  their  liability  to  panish- 
ment  It  is  indeed  obvious,  that  a  construction  inferring  also  the  invalidity  of  the  writ, 
would  at  once  aggravate  the  very  wrong  which  it  was  the  professed  object  of  the  legis- 
lature to  redress,  and  materially  affect  the  security  of  deeds,  although  undoubtedly 
authentic,  and,  to  appearance,  regularly  executed.    The  execution  of  a  deed  is  often 
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necessarily  entrusted  to  the  granter ;  and,  being  delivered  exfaeie  regular,  it  can  give  no 
intimation  of  neglect  of  the  forms  in  question.  And,  even  were  the  gr|ptee  otherwise 
assured  that  the  writ  was,  in  thoee  respects,  duly  attested,  still  its  validity  must  continue 
dependent  on  the  probity  and  memory  of  the  instrumentary  witnesses,  of  whom,  in 
general,  he  knows  nothing. 

It  does  not  appear,  in  any  of  the  cases  referred  to,  that  the  grantor's  subscription  was 
acknowledged.  There  was  a  direct  charge  of  forgery  in  some  instances.  In  others  the 
granter  was  dead  at  the  period  of  the  challenge,  and  the  genuineness  of  the  obligation 
was  not  admitted.  But  it  has  never  been  yet  found,  that  the  requisites  in  question 
are,  in  themselves,  essential  solemnities.  Biohardson  against  Newton,  2dth  February 
1811. 

Besides,  cautionary  engagements  do  not  fall  within  the  operation  of  the  statute.  It 
would  be  competent  to  prove  the  obligation  by  reference  to  oath ;  but  the  acknowledg- 
ment of  the  subscriptions  supersedes  the  necessity  of  resorting  to  that  mode  of  proof. 
Crichton  and  Dow  against  Sim,  2l8t  July  1772.  Brown  against  Campbell,  28th 
November  1794.  At  any  rate,  no  informality  in  the  attestation  of  the  witnesses  can 
affect  the  validity  of  the  bond,  since,  according  to  the  opinion  of  Erakine^  b.  iii.  tit.  2, 
sect  23,  supported  by  the  authorities  there  referred  to,  the  parties  are  to  be  held  as 
having  mutiuJly  witnessed  each  other's  subscriptions. 

The  majority  of  the  Judges  concurred  in  opinion  that  the  forms  in  question  are  not 
among  the  solemnities  prescribed  by  the  statute  under  the  sanction  of  nullity.  In  support 
of  this  doctrine,  reference  was  made  to  the  authority  of  M'Kenzie  {Obser.  on  Acts  of 
ParL  p.  462,  453^  who  shews^  that  the  legislature  intended  chiefly,  by  the  provision 
founded  on,  to  afford  an  additioiiial  security  to  the  grantee,  and  nt>t  to  guard  against  the 
forgery  of  tiie  grantor's  subscription.  The  Court,  accordingly,  "  repelled  the  reasons  of 
reduction,  in  so  far  as  founded  on  the  Act  1681,  and  found  the  defenders  entitled  to 
ezpenoes." 

[Affirmed,  2  Sh.  App.  265 ;  4  S.R.R.  (H.L.)  340,  and  cases  there  noted.] 


No.  72.  F.C.  N.S.  VI.  252.     27  Jan.  1821.     2nd  Div. 

Magistrates  and  Council  of  Edinbubgh,  Bespondents. — Dean  of  Faculty 

at  JUAmy. 

DsACON  Lawbie  and  Others,  Complainers. — CUtk,  Cranstoun,  Jeffrey^ 

Moncrieff,  J,  A.  Murray,  et  B.  Bell, 

Burgh  Boyal — Statute  16  Geo.  II,  Chap.  11 — Proceea, — After  issue  joined  on  the  merits 
of  a  complaint  against  the  annual  election  of  magistrates  and  councillors,  the  defenders 
not  entiUed  to  object  that  others  having  right  to  appear  were  not  called. 

"  The  magistrates  and  councillors  elected  by  the  majority,''  whom  the  above  statute 
directs  the  Court  to  grant  warrant  for  summoning,  found  to  mean  those  only  of  the 
magistrates  and  councillors  chosen  at  the  annual  election,  who  continue  in  office  when 
the  complaint  is  instituted. 

On  the  24th  and  29th  of  November  1817,  complaints  were  presented  for  annulling 
the  Michaelmas  election  of  magistrates  and  councillors  for  the  city  of  Edinburgh. 
P^es  having  joined  iBsue  on  the  merits  of  the  various  objections,  the  election  was 
foond  null  and  void ;  but  that  judgment  being  brought  under  review,  before  answer,  the 
Jary  Court  was  directed  to  ascertain  the  practice  of  the  burgh  with  regard  to  certain 
particulars  founded  on  by  the  defenders.  Verdicts  were  accordingly  returned  on  the 
matters  in  question ;  but  while  the  cause  stood  upon  an  order,  appointing  councU  to  be 
hoaid  in  presence  on  the  application  of  these  verdicts,  the  defenders,  upon  the  7th  of 
Septembw  1820,  prayed  the  Court  to  dismiss  the  complaints,  in  respect  one  of  the 
oooncillots  had  not  been  called. 

The  petition  set  forth,  that  by  the  usage  of  the  burgh,  the  magistrates  in  office  at 
the  annual  election  become  ipso  facto  constituent  members  of  the  new  council,  without 
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being  nominated  by  any  form  of  election.  On  the  30th  of  September  1817,  which,  by 
the  set  of  the  burgh,  was  the  final  day  of  the  election,  the  meeting  made  choice  of  a 
proxy  for  Duncan  Cowan,  one  of  the  bailies,  who  was  absent.  The  new  council  met  (he 
day  immediately  following ;  and  the  minutes  bear,  that  "  the  magistrates  and  cooneil 
unanimously  elected  Thomas  Scott,  Esquire,  to  be  second  old  bailie,  in  room  of 
Duncan  Cowan,  Esquire,  reHigned."  It  thus  appearing  that  Cowan  became  vested  with 
the  office  of  old  bailie  or  [263]  councillor,  at  the  close  of  the  election  proceedingis  it  wu 
imperative  on  the  complainers  to  have  called  him  in  terms  of  the  16th  of  Geo.  IL  chapi  1], 
sect.  24,  which  enacts,  that,  upon  a  complaint  against  the  election  being  duly  presented, 
"  the  Court  shall  grant  a  warrant  for  summoning  the  magistrates  and  councillors  elected 
by  the  majority." 

It  is  unnecessary  to  found  on  the  circumstance,  that  this  omission  has  been  hat 
recently  known  to  the  defenders ;  for,  as  the  right  of  instituting  a  complaint  is  limited, 
by  the  statute,  to  the  period  of  two  calendar  months  from  the  date  of  the  election,  the 
objection,  if  in  itself  valid,  must  be  held  of  the  nature  of  a  peremptory  defence,  end 
consequently  competent  to  be  proponed  any  time  before  judgment 

Beeides,  the  jurisdiction  of  the  Court,  in  this  matter,  being  entirely  regulated  by  tiie 
election  statutes,  it  iBpanjudida  to  notice  the  omission  of  any  statutory  requisite ;  Er^ 
b.  iv.  tit.  1,  sect.  66-68;  Wight,  p.  337,  339;  Bell  on  Election  Law,  p.  490;  OiUies 
against  Waugh,  18th  February  1755;  Gray  against  Spens,  24th  February  1604; 
Stewart  against  Cochrane  and  Bain,  28th  January  1814 ;  Donaldson  against  MagistnteB 
of  Kinghom,  29th  July  1789. 

Answered  by  the  complainers. — An  objection,  in  itself  of  a  dilatory  nature,  cannot 
possibly  become  a  peremptory  defence,  in  consequence  merely  of  the  extraneous  and 
accidental  circumstance  of  being  pleaded  after  expiration  of  the  period  allowed  by  the 
statute  for  originating  the  complaint  An  opposite  doctrine  would  necessarily  he 
followed  by  this  result*  that  wherever  the  course  of  any  prescription  terminates  after 
litiscontestation,  or  issue  joined  on  the  merits,  a  defender  would  still  be  entitled  to 
found  on  such  dilatory  objections  as  might  have  been  successfully  pleaded  to  the  effect 
of  dismissing  the  action  in  limine,  but  which,  unless  for  this  supervening  eventk  must 
have  been  repelled  as  incompetently  stated  at  a  later  stage  of  the  cause. 

But»  further, — and  conceding,  for  the  sake  of  argument,  that  Cowan  did  become 
vested  with  the  office  of  old  bailie  at  the  close  of  the  election, — the  objection  has  no 
foundation  either  in  the  words  or  spirit  of  the  statute,  the  only  parties  whom  it  was 
necessary  to  call  being  '*  the  magistrates  and  councillors  elected  by  the  majority."  For, 
first,  at  the  date  of  citation,  Cowan  was  neither  a  magistrate  nor  councillor ;  and,  to 
understand  the  enactment  as  referring  to  parties  who  came  into  office  at  the  annual 
election,  but  who  afterwards  resigned,  is  to  assume  gratuitously  that  the  legisUtore 
meant  to  annul  the  established  rule  of  the  common  law,  according  to  which  a  legal 
interest  to  appear  as  pursuer  or  defender,  in  such  proceedings,  is  recognised  only  in  tiia 
magistrates  and  councillors  actuaUy  in  office  when  the  complaint  is  instituted.  And, 
secondly,  it  is  a  mere  abuse  of  language  to  maintain  that  Cowan  was  [254]  ''elected "to 
the  office  of  old  bailie,  seeing  his  privilege  depended  on  no  form  of  election  whatever, 
and  could  even  have  been  enforced  in  spite  of  the  combined  will  of  the  whole  electorB; 
Ersk.  b.  iv.  tit.  1,  sect.  66,  67 ;  Bacon's  AMdgement,  vol.  vi.  p.  383-385 ;  Cockbom 
against  Heriot,  27th  January  1741;  Lord  PUfour's  MS.  Notes;  Holborne  sgaiEst 
Haldane,  11th  March  1761  (not  reported);  Bi4^t  against  Caldwall,  \Z\h  February 
1677,  Stair;  Francis  Charteris,  &c  against  Sir  Robert  Pringle,  &c  27th  Febroaiy 
1757;  Angus,  &c.  against  Montgomery,  &c,  18th  January  1817. 

The  Court  were  of  opinion,  that  the  objection  was  pleaded  at  too  late  a  stage  of  the 
proceeding,  and  further,  that  it  was  not  warranted  by  a  sound  construction  of  the 
statute.    The  petition  was  accordingly  refused,  with  expences. 
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No.  73.      ¥.C.  N.S.  YL  254.    31  Jan.  1821.     2nd  Div.-^Loid  Bannatyne. 

KOBEBT  Low,  Pursuer. — Oreenshields. 

Alkxandkb  Bethunb,  Defender. — W.  Baird. 

Teinds — Stvpend. — An  obligation  of  relief  ''from  payment  of  any  teindfl  and  miniBters' 
stipends  in  all  time  coming,"  found  to  extend  to  future  augmentations,  the  lands 
having  been  previously  conveyed  to  the  grantee  without  the  teinds. 

Bethune  of  Blebo,  in  1732,  several  years  after  having  disponed  part  of  his  lands,  of 
the  teinds  of  which  he  was  not  proprietor,  granted  to  the  disponee  and  his  successoz^  a 
separate  obligation  of  relief,  '*  from  payment  of  any  teinds,  great  or  small,  ministers' 
stipends,  schoolmasters'  salaries,  feu-duties,  and  all  other  casualties  (excepting  cess)  that 
can  be  demanded  for,  or  may  be  made  payable  furth  of  the  lands  purchased  from  me, 
and  that  for  all  years  and  terms  bygone,  and  in  all  time  coming." 

[2661  In  1811,  the  minister  of  the  parish  having  obtained  an  augmentation,  the 
disponee  8  successor  in  the  lands  brought  an  action  of  relief ;  and  maintained,  that  the 
obligation  ought  to  receive  effect  according  to  the  plain  and  obvious  import  of  its  terms, 
which  apply  equally  to  augmented  as  to  original  stipends,  since  there  is  no  reason  for 
extending  to  it  a  rule  of  construction  applicable  to  general  clauses  of  warrandice,  in 
dispositions  of  lands  or  teinds;  vide  Earl  of  Hopetoun  against  Jardine,  3d  July  1811 ; 
and  Qartshore  against  Fleming,  4th  February  1813  (not  reported),  where  relief  was 
given  in  virtue  of  the  following  obligation  by  the  Earl  of  Wigton,  in  a  disposition  of 
teinds:  "And  further,  the  said  Noble  Earl  binds  and  obliges  him  and  his  foresaids  to 
relieve  the  said  Alexander  Oartshore,  and  his  foresaids,  of  all  ministers'  stipends, 
aogmentations,  taxations,  and  other  burdens,  due,  or  that  shall  be  due,  or  impomd  on 
the  said  lands,  in  time  coming." 

For  the  defender,  it  was  pleaded, — That  the  law  presumes  it  could  not  have  been 
the  intention  of  the  parties  that  the  disponer  should  subject  himself  in  burdens  inherent 
in  the  lands  conveyed,  especially  such  as  might  be  imposed  after  he  had  ceased  to  be 
proprietor.  It  is,  accordingly,  a  fixed  rule,  where  the  contrary  is  not  expressly  stated, 
that  future  aogmentations  are  not  understood  as  comprehended  in  an  obligation  of 
warrandice ;  and,  therefore,  it  must  be  held  that  such  stipends  only  were  in  contem- 
plation as  the  lands  were  charged  with  at  the  date  of  the  grant.  The  rule,  too,  is  more 
peculiarly  applicable  to  this  case,  in  which  the  grantor  was  not  proprietor  of  the  teinds ; 
Plenderleith  against  the  Earl  of  Tweeddale's  representatives,  31st  January  1800; 
Alexander  against  Dundas^  9th  June  1812 ;  GonneU  on  Tithes,  vol.  ii.  p.  478. 

The  Court  sustained  the  claim  of  relief,  and  found  the  defender  liable  in  expences. 

Four  Judges  were  of  opinion,  that,  as  there  was  no  conveyance  of  teinds,  the 
obligation  clearly  imported  a  warrandice  against  augmentations  of  stipend.  Lord 
Oratgie  held,  on  the  contrary,  that,  the  grantor  not  being  titular,  the  presumption  was 
that  it  could  not  have  been  intended  to  relieve  the  lands  of  future  burdens. 

[Of.  Preston  v.  Magistrates  of  Edinburgh,  8  M.  607,  609.] 


Ko.  74.        F.C.  N.S.  VL  266.    2  Feb.  1821.     1st  Div.— Lord  Hermand. 

Earl  op  Wbbiyss,  Pursuer. — Thomas  Thomson,  Jeffrey,  J.  ff.  IfKenxie, 

Forbes. 

William  Mctrbat  and  Others,  Tenants  on  the  Neidpath  Estate,  and  Sir  James 
MoNTGOMEBT  and  Others,  Executors  of  the  late  Dukb  of  Queensberrt, 
Defenders. — For  Duke  of  Queensberry's*  Executors,  Alex,  Irving,  Clerk, 
Cranstoun,  J,  A,  Murray,  Cockbum ;  for  Tenants,  Moncrieff  et  John  Gun- 
ingham£, 

TaHae — Taek, — ^The  House  of  Lords  having  found  that  an  heir  possessing  under  an 
entail  prohibiting  alienation,  and  permitting  leases,  if  set  without  evidei^t  dimii^utioQ 
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of  the  rental,  had  not  power  by  the  entail  to  grant  tacks,  partly  for  yearly  rant,  and 
partly  for  prices  or  sums  of  money  paid  to  himself ;  and  that  tacks  granted  by  him 
upon  the  surrender  of  former  tacks  which  had  been  granted  partly  for  yearly  rent^ 
and  partly  for  prices  or  sums  of  money  paid  to  himself,  as  between  the  pezsons 
claiming  under  the  entail,  ought  to  be  considered  as  set  with  evident  diminution  of 
the  rental ;  the  Court  refused  to  admit  of  purgation  on  the  part  of  the  tenants,  sfter 
the  death  of  the  granter  of  the  tacks. 

The  executors  of  the  Duke  of  Queensberry,  and  the  tenants  on  the  Neidpatb  estate^ 
appealed  from  the  judgments  pronounced  by  the  Court  of  Session,  in  the  litigatioQ 
between  them  and  the  Earl  of  Wemyss  {vide  Fac  OoU.  17th  November  1815,  Na  11, 
p.  9),  and,  besides  pleading  the  general  question,  contended,  inter  alia,  that  it  ms 
competent  to  pui^  the  irritancy  at  the  Bar  before  final  judgment,  which  the  teoanti 
accordingly  offered  to  do,  either  by  binding  themselves  to  pay  additional  rents,  or  ia 
such  other  form  as  the  Court,  on  due  consideration,  should  deem  sufficient ;  and  this 
plea  was  more  fully  explained  at  the  Bar  of  the  House  of  Lords.^ 

In  the  declarator,  the  House  of  Lords  pronounced  this  judgment  (1 3th  July  1819) : 
"  Find,  that  the  said  William  late  Duke  of  Queensberry  had  not  power  by  the  eotaii 
founded  upon  by  the  parties  in  this  cause  to  grant  tacks  partly  for  yearly  rent,  [257]  and 
partly  for  prices  or  sums  of  money  paid  to  himself ;  and  that  tacks  granted  by  him  upon 
the  surrender  of  former  tacks,  which  had  been  granted  partly  for  yearly  rent  and  pwtly 
for  prices  or  sums  of  money  paid  to  himself,  as  between  the  persons  claiming  under  the 
entflal,  ought  to  be  considered  as  set  with  evident  diminution  of  the  rental :  And  it  is 
ordered,  tibat,  with  this  finding,  the  cause  be  remitted  back  to  the  Court  of  Session  in 
Scotland,  to  do  therein  as  may  be  just  and  consistent  herewith/'  And  in  the  reduction 
of  William  Murray's  lease,  "Find  (12th  July  1819),  That  WUliam  late  Duke  of 
Queensberry  had  not  power,  by  the  entail  foundeid  upon  by  the  parties  in  this  cause,  to 
grant  tacks  partly  for  yearly  rent,  and  partly  for  a  price  or  sum  paid  to  the  Duke 
himself ;  and  that  tacks  granted  by  him  upon  the  renunciation  of  former  tacks,  which 
had  been  granted  partly  for  yearly  rent,  and  partly  for  prices  or  sums  paid  to  the  Duke 
himself,  ought  to  be  considered  as  partly  granted  for  rent  reserved,  and  partly  for  sums 
or  prices  paid  to  the  Duke  himself;  And  the  Lords  further  find,  that  the  tack  in 
question  ought  to  be  considered,  in  this  question  with  the  tenant,  as  granted  partly  in 
consideration  of  rent  reserved,  and  partly  in  consideration  of  a  price  or  sum  before  paid 
to  the  Duke  himself,  and  of  such  renunciation  as  aforesaid,  and  as  a  tack  set  with 
evident  diminution  of  the  rental :  And  it  is  ordered,  that,  with  these  findings,  the  cause 
be  remitted  back  to  the  Court  of  Session  in  Scotland,  to  do  therein  as  is  jost  and 
consistent  herewith." 

The  Court  of  Session,  in  obedience  to  these  judgments  (13th  November  1819), 
found  and  declared  in  terms  thereof ;  and  remitted  to  Lord  Hermand  to  apply  and 
follow  them  forth. 

The  Lord  Ordinary  pronounced  this  judgment  (24th  November  1819) :  "The  Lord 
Ordinary  having  considered  the  judgment  of  the  House  of  Lords,  and  heard  the  counsel 
for  the  parties  at  great  length,  under  the  remit  from  the  Court,  repels  the  defences  in 
the  declarator,  sustains  the  reasons  of  reduction,  repels  the  defences  therein,  and  redoces, 
decerns,  and  declares  accordingly." 

To  this  judgment  (12th  February  and  8th  March  1820),  the  Lord  Ordinaiy 
adhered. 

An  argument  was  maintained  by  the  parties  on  the.  import  of  the  judgment  of  the 
House  of  Lords,  whether  it  led  to  the  conclusion,  that  the  Dake  of  Queensberry  bad 
committed  an  irritancy  in  granting  the  tacks,  or  only  that  the  tacks  themselves  were 
liable  to  reduction  as  in  contravention  of  the  entail ;  but  it  is  unnecessary  to  report 
this  argument,  being  of  a  special  nature,  resting  mainly  on  the  expressions  used  in  the 
judgment,  and  not  bearing  on  the  present  decision. 

The  executors  and  tenants  petitioned  the  Court ;  and  contend-  [258]  -ed, — That^ 
supposing  the  lease  in  question  was  a  deed  done  in  contravention  of  the  entail,  and  has 

^  The  offer  had  been  made  in  a  minute  to  the  Court  of  Session,  before  the  date  of 
the  final  interlocutor  appealed  from  to  the  House  of  I/>rds, 
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been  found  to  be  ao  by  the  Hbuae  of  Lozda,  the  tenaate  saee  still  entitled  to  poige  the 
irritancy  incurred  by  atioh  contravention. 

In  cJl  caaea  of  penal  irritancies,  howeyer  dearly  the  irritancy  haa  been  incurred,  the 
defender  in  the  declarator  of  redaction  may  purge  the  irritancy;  Brsk.  Inst,  11,  8,  4; 
jStoKT,  p.  127 ;  Did.  voce  Irritancy;  and  all  irritanciea  created  by  a  strict  entail  are  held 
by  law  to  be  of  the  meet  penal  nature,  and  can  be  purged  at  any  time  before  decree  ; 
Stewart  against  Denholm,  Ist  February  1726,  Kaime^  Bern.  Dec.  vol.  i.  No.  LXXIX. 
reversed  in  House  of  Lords ;  Hamilton  Gordon  against  Oordon,  23d  July  1748,  FcUooner, 
ToL  L  p.  281 ;  Boas  against  Monro,  18th  November  1766.  These  cases  establish  the 
general  principle  of  law. .  This  principle  conaista  of  two  parts,  Ist^  That  no  penal 
iifitancy  shaU  take  place  without  declarator ;  and,  2dly,  That,  however  clear  the  Act 
may  be,  decree  may  be  prevented  from  going  out  by  offering  to  purge  the  irritancy — by 
doing  away  that  which  is  in  contravention  of  the  entaiL  See  case  of  Cromwell  Price 
(not  reported,  vide  Boss  against  Mnnro,  18th  November  1766). 

But  the  respondent  maintains  that  it  is  not  competent,  in  the  circumstances  of  this 
case,  to  poige,  because  the  heir  of  entail  did  not  bring  a  reduction  until  after  the  death 
of  the  contravener,  when  it  has  become  incompetent  to  bring  a  declarator  of  irritancy, 
forfeiting  the  right  of  the  contravener ;  and  that  no  irritency  has  therefore  been  incurred, 
nor  any  thing  been  forfeited  which  admits  of  purgation.  But  this  plea  has  no  support 
in  law,  and,  indeed,  involves  the  denial  of  the  fundamental  theory  of  the  doctrine  of 
entails,  by  which  the  nullity  of  any  onerous  deed  done  essentially  depends  on  the  con- 
stant operation  of  the  resolutive  clause.  Though  there  may  be  cases  in  which  the  right 
of  the  heir  in  possession  may  be  forfeited,  and  yet  the  title  acquired  by  a  third  party 
remain  entire,  there  is  no  case  in  which  a  creditor  or  purchaser  can  lose  his  right  with- 
out  the  direct  operation  of  a  resolutive  clause,  declaring  the  heir  to  have  forfeited  his 
right  in  the  very  act  of  contravention.  But  the  consequence  inevitably  follows,  that 
the  right  to  purge  an  irritancy  incurred,  cannot  be  in  any  degree  lessened  or  changed  by 
the  form  in  which  the  challenge  of  the  deed  or  right  may  be  brought,  or  by  the  practical 
equitable  rule,  that  a  declarator  of  irritancy  for  forfeiting  the  contravener^s  rights  is  not 
admitted  after  the  contravener's  death.  In  strict  principle,  if  it  is  not  competent  to 
insist  in  a  declarator  of  irritancy  after  death,  neither  can  the  deed  done  be  brought 
under  reduction ;  but  practically  it  is  held  that  the  deed  may  be  reduced  after  the 
contravener's  death,  without  the  necessity  of  a  declarator  of  irritancy,  and  though  that 
proceeding  is  not  competent :  And  the  reason  is  simple.  On  equiteble  grounds,  the 
decree  of  irritancy  is  not  competent  after  death,  and  the  same  equity  is  shewn  on  the 
other  side,  of  allowing  reduction  of  the  deed  to  proceed  without  the  necessity  of  a 
declarator  of  irritancy  [260]  for  actually  forfeiting  Uie  grantor's  right.  In  like  manner, 
such  favour  being  shown  to  the  substitute  heir  of  entail,  it  is  but  reasonable  that  the 
third  party  against  whom  this  equity  is  given,  should  not  be  placed  in  a  worse 
situation  than  he  would  have  been  had  a  declarator  been  brought  in  the  grantor's  life,  or 
if  it  was  still  held  competent  after  his  death.  Besides,  although  not  admitted  after  his 
death,  its  principle  is  necessarily  assumed  in  every  reduction  of  deeds  in  favour  of 
onerous  third  parties.  No  third  party  can  lose  his  right  by  virtue  of  an  enteil,  except 
by  the  direct  operation  of  the  resolutive  clause  forfeiting  the  right  of  the  heir  of  entail ; 
and  where  the  contravener  is  dead,  and  there  can  be  no  declarator  of  forfeiture,  never- 
theless, presumptionejuriif,  the  grantor  of  the  deed  is  held  to  have  forfeited  his  right  to 
the  estate  in  the  act  of  contravention.  If  he  did  not,  there  was  no  contravention,  and 
no  ground  of  reduction.  This  doctrine  is  recognized  in  the  class  of  cases,  where  the 
contravener  forfeite  both  for  himself  and  his  descendante;  Gordon  of  Carle  ton,  12  th 
February  1748 ;  K^kerran,  p.  545 ;  Little  Gilmour  against  Hunter,  6th  March  1801 ; 
all  tending  to  ^ew  that  every  reduction  necessarily  implies  the  forfeiture  provided  by 
the  resolutive  clause,  the  actual  forfeiture  being  assumed  in  theory  (although  in 
fact  dispensed  with),  as  the  very  foundation  of  the  reduction.  The  reduction  by  the 
respondent  is  therefore  in  substonce  and  truth  a  declarator  of  irritency. 

But,  if  this  conclusion  is  correct,  the  petitioners  are  entitled  to  purge  the  irritency, 
and  preserve  their  own  title  quoad  idtra.  If  the  Duke  had  lived,  and  the  reduction 
had  been  conpled  with  an  actual  declarator  of  irritancy,  he  could  have  purged  with,  or 
perhaps  without,  the  tenant's  concurrence.  Gerteinly  the  tenant  could,  though  the 
Duke  did  or  did  not  make  any  appearance ;  and  the  Duke's  death  ought  not  to  place 
the  tenant  in  a  worse  situation.     It  is  no  answer  to  say  that  the  present  reduction  does 
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not  lead  to  any  actual  f  orf eitnre  of  the  Duke's  title ;  quoad  the  tenant,  the  vednction  k 
neither  more  nor  less  than  a  declarator  of  irritancy ;  Price  against  Creditois  of  Prio^ 
1761,  ut  9upra,  Nor  is  there  any  thing  in  this  case  which  exdades  the  possibility  of 
the  irritancy  being  purged  without  annuling  the  whole  right  The  tenants  have  offered 
to  pay  an  additiomd  rent  during^all  the  years  of  the  currency  of  their  leases  respeetiTdy, 
since  the  death  of  the  late  Duke  the  amount  of  such  additional  rent  to  be  fixed  in  esdi 
case  by  a  calculation  of  the  proportion  of  rent  thus  supposed  to  haye  been  taken  in 
shape  of  grassum;  or  they  offer  to  purge  the  irritancy  in  the  way  the  Court  find  most 
effectual.  This  offer  is  clear  and  precise ;  and  although  it  involyes  a  calculation  for 
each  lease,  the  data  of  the  calculation  are  simple  and  obvious. 

It  is  said  that  the  only  effectual  purgation  is  the  total  extinction  of  the  lease ;  but 
the  ground  of  irritancy  \a  the  lessening  of  the  rent,  which  otherwise  would  have  gone  to 
the  next  heirs  of  entail ;  but,  to  purge  this  irritancy,  it  is  only  necessary  for  the  tenant 
to  pay  a  sum  every  year  corresponding  to  what  had  been  [260]  anticipated.  Thii 
modification  of  the  tenant's  right  was  competent  in  the  Duke's  Uf e,  and  is  no  leas  so 
after  his  death.  The  objection,  that  this  would  be  making  a  new  contract^  is  denying 
the  principle  of  purgtftion.  In  every  case,  there  must  be  so  far  a  change  of  contract; 
but  the  law  admits  thia  as  a  reasonable  and  just  limitation  of  all  irritancies.  It  is  a 
mere  fallacy  to  pretend  that  the  tenant^  in  offering  a  rent^  took  into  consideration  the 
possibility  of  the  lease  being  challenged.  For,  besides  no  doubts  being  then  entertained 
of  the  lenity  of  graamtm^  if  the  tenant  ia  supposed  to  have  calculated  on  the  daogei;  ha 
would  equally  calculate  on  the  cure. 

The  respondent  aiMwered, — ^The  leases  granted  by  the  late  Duke  are  in  contravention 
of  the  entul ;  and  the  remedy  of  purging  the  irritancy  is  incompetent  and  inadmiaaible, 
now  that  the  contravener  ia  dead. 

In  arguing  the  contrary,  tiie  petitioners  change  and  vary  the  meaning  of  the  word 
"irritancy."  The  penal  irritancy  which  requires  decree  of  declarator,  and  may  be 
purged,  is  evidently  a  forfeiture — something  in  the  way  of  penalty  for  having  done 
something  illegal;  and  this  is  the  nature  of  all  our  instances  of  purgation  of  irritancies; 
Lady  Gultoqehey  t;.  the  Laird  of  Abercairny,  10th  December  1672,  SWr,  vd.  ii  p. 
130;  Hamilton  Gordon  against  Gordon,  23d  July  1748,  Falconer,  vol  i.  p  291; 
Bosses  against  Munro,  18th  November  1766.  But  in  all  the  innumerable  caaea  of 
voidance  without  forfeiture,  although  the  reduction  might  be  total  or  partial,  there  ia  no 
purgation.  Accordingly,  the  petitioners  only  say,  that  purgation  is  competent  of  "penal 
irritancies,"  using  the  word  synonymous  with  "  forfeiture." 

But^  in  the  statement  of  facts  to  which  they  apply  the  law  of  purgation,  the  word 
"  irritancy  "  designates  merely  the  voidance  of  the  lease,  which  ia  no  forfeiture  or  penal 
irritancy  at  all  There  is  no  declarator  of  forfeiture  of  the  estate,  there  being  no  termd 
habiles  for  such  declarator,  the  contravener  being  dead,  and  the  estate  passed  from  him. 
There  can,  therefore,  be  no  purgation  here,  because  there  is  no  forfeiture  or  penal 
irritancy  to  be  purged.  No  doubt  the  petitioners  argue,  that  the  voidance  of  the  lease 
in  toto  is  the  forfeiture  for  the  contravention  of  taking  the  graasums.  But  the  leaae  was 
found  void,  not  in  pcenam  of  the  Duke  having  taken  a  grassunif  but  because  he  had 
no  powers  to  grant  a  lease  partly  for  rent  and  partly  for  graasum,  and  because  the  leaae 
was  let  with  diminution  of  the  rental. 

As  to  the  petitioners'  subtle  doctrine  of  the  operation  of  the  resolutive  clause^  it 
seems  quite  inconsistent  with  the  statute  1685,  and  equally  irreconcileahle  to  the 
principles  of  our  entail  law. 

There  are  no  other  grounds  for  holding,  that  the  right  of  a  third  party  to  a  deed, 
granted  by  an  heir  of  entail  beyond  his  powers  under  the  entail,  is  cut  down  by  the 
operation  of  the  resolutive  clause,  than  this,  that  the  adjunction  of  the  reaolatiTe 
[261]  clause  gives  legality  and  effect  to  the  proper  irritant  clause,  or  clause  of  voidance 
of  the  deed  in  contravention.  Entails  operate  according  to  their  tenor.  If  there  is  a 
resolutive  clause  in  an  entail,  but  no  irritant  clause,  the  heir  of  entail  forfeits  the  estate, 
but  the  third  party  is  not  affected.  If  an  irritant,  but  no  resolutive,  the  estate  ia  not 
forfeited,  nor  does  the  irritant  clause  operate  against  the  third  party.  If  both,  then  the 
irritant  voids  the  contract,  and  the  resolutive  forfeits  the  estate.  In  all  reduction^ 
therefore,  you  must  libel  on  the  resolutive  clause  as  well  as  irritant,  though  there  be  no 
conclusion  for  forfeiture ;  for,  without  that^  the  effectiveness  of  the  irritant  woald  not 
appear.     But  still,  in  proper  questions  of  voidance,  the  clause  which  properly  and 
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difeetly  operates^  is  the  irritant  and  not  the  resolatiye ;  and  where  the  entail  contains 
both,  bat  there  are  no  iermint  habiles  for  the  operation  of  the  resolutive  clause,  the 
irritant  must  operate  according  to  its  tenor.  Thus,  where  the  contravener  is  dead,  and 
there  are  no  iermkU  hcUnles  for  forfeiture,  still  there  are  termini  habHes  for  the  irritant 
clause ;  and,  therefore,  a  reduction  in  terms  of  that  clause  may  be  pursued.  But  there 
is  no  occasion  for  any  forfeiture,  real  or  fictitious.  No  doubt  a  resolutive  clause  is 
necessary  to  forfeit  a  contravention, — nor  is  an  entail  effectual  which  voids  a  contract 
with  a  third  party,  and  does  not  forfeit  the  contravener ;  but  that  does  not  prove  the 
petitioners'  theory,  that  the  direct  operation  of  the  resolutive  clause  was  necessary  to 
void  the  act  of  contravention,  or  that  this  was  not  done  by  the  irritant  clause  agreeable 
to  its  tenor, — the  resolutive  in  this  respect  giving  legality  to  the  irritant. 

Ab  to  the  petitioners'  *'  equity,"  dispensing  with  the  forfeiture,  and  yet  voiding  the 
contravention,  it  is  in  plain  opposition  to  the  petitioners'  supposed  constant  operation  of 
the  resolutive  dause ;  for,  if  the  voidance  can  take  place  only  by  and  through  forfeiture, 
— the  constant  operation  of  the  resolutive  clause,  how  can  forfeiture  be  dispensed  with, 
tnd  yet  voidance  take  place  I 

The  petitioners  refer  to  cases  of  a  contravener  forfeiting  for  himself  and  his  heir ; 
but^  obviously,  in  an  entail  so  conceived,  there  is  nothing  to  prevent  declaring  a  for- 
feiture of  the  estate  after  death  of  the  contravener,  provided  the  estate  is  held  by  his 
descendants,  who,  as  well  as  himself,  are  liable  to  forfeiture.  There  is  full  room  for 
the  actual  operation  of  the  resolutive  as  well  as  the  irritant  clause.  But,  even  granting 
the  truth  of  the  petitioners'  doctrine,  it  gives  no  support  to  the  plea  of  purgation. 
Such  an  offer  of  purgation  in  such  circumstances  was  never  heard  of  before.  Indeed, 
it  is  merely  an  attempt  to  escape  from  a  reduction  of  a  reducible  deed  by  substituting  a 
new  bargain. 

But  what  would  be  necessary  to  be  done  to  purge  the  irritancy  I  It  is  quite  clear 
that  this  must  be  a  voluntary  act,  bringing  matters  precisely  to  the  same  state  to  which 
they  would  be  brought  by  a  simple  reduction  under  the  irritant  clause  of  the  entail. 
All  that  is  contrary  to  the  prohibition,  and  cannot  be  divided  from  the  excess  of  power, 
most  be  extinguished,  it  matters  [262]  not  whether  by  reduction  or  purgation.  But 
there  is  nothing  in  the  present  tack  wluch  is  divisible,  or  can  be  separated.  There  is 
no  question  here  of  reduction  quoad  excessum;  Agnew  against  M'Adam,  January  16, 
1811  (decided  in  the  Outer^House  by  Lord  Meadowbank).  The  lease  must  be  either 
leduccKl  or  given  up  simply ;  and  there  would  have  been  no  other  remedy  even  in  the 
Duke's  life.  The  offer  of  the  petitioner  is  to  substitute,  in  place  of  the  contract  which 
was  entered  into,  a  contract  totally  different;  but  this,  whether  in  relation  to  the 
voidance  of  the  lease  on  the  ground  of  price  taken  for  it,  or  in  relation  to  the  voidance 
of  it  on  the  ground  of  diminution  of  rental,  cannot  be  accepted.  Out  ol  a  void  contract, 
one  of  the  parties  cannot  make  a  binding  contract  by  offering  things  never  agreed  upon 
at  all 

The  Court  adhered. 

Besides  the  interlocutor  already  quoted  by  the  Lord  Ordinary,  his  Lordship  had 
pronounced  as  follows  (23d  February  1820) ; — "Finds  that  the  defenders  are  bound  to 
remove  from  the  possession  of  the  subjects  in  question  at  the  term  of  Whitsunday,  in 
the  present  year  1820,  as  to  the  houses  and  lands  in  grass,  and  at  the  separation  of  the 
oop  of  this  present  year  from  the  ground  as  to  the  arable  land ;  and  decerns  in  the  con* 
elusions  of  the  removing  accordingly." 

In  reclaiming  petitions  for  the  defenders,  they  generaUy  submitted  the  interlocutors 
off  the  Court  to  review ;  and  pleaded,  in  particular  reference  to  the  above  interlocutor, 
that  the  decree  of  removing  might  be  carried  into  execution  before  the  validity  of  the 
leases  had  been  finaUy  determined,  the  Parliament  being  then  prorogued,  and  thus  for 
the  time  appeal  rendered  incompetent. 

The  Court  superseded  the  petition;  but^  on  the  Parliament  again  assembling, 
lefased. 
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No.  75.        F.C.  N.S.  VI.  263.     3  Feb.  1821.     2nd  Div.— Loid  Pitmilly. 

Mrs.  Mabjory  M'TavisH,  Pursuer. — JavMson. 

Lady  Saltoun,  Defender. — CUrk,  Forsyth. 

Process — Society — Forum  Competens. — Found  competent  to  pursue  the  representatiTe  of 
one  of  the  partners  of  a  dissolyed  company,  without  calling  the  other  partnen^  where 
the  debt  has  been  constituted  by  a  liquid  obligation  by  the  company. 

An  English  administimtor  living  in  Scotland  may  be  sued  in  this  Court. 

The  late  Simon  Fraser  was  indebted  to  Mrs.  M'Tavish  by  a  bill  for  L.600.  Upon  a 
change  made  in  his  banking  establishment  in  London,  by  which  his  grandson,  the 
Honourable  Simon  Fraser,  was  made  a  partner,  a  bill  was  accepted,  15th  December  1809, 
to  Mrs.  M*Tavish,  by  the  new  firm  of  the  Honourable  Simon  Fraser  and  Company, 
'*  being  the  amount  of  a  bill  to  be  delivered  up,  granted  me  by  Simon  Fraser,  senior, 
Esq." 

Simon  Fraser,  senior,  died  it\  May  1810,  and  his  grandson,  the  Honourable  Simon 
Fraser,  died  in  February  1811.  Previous  to  the  death  of  the  Honourable  Simon  Fraser, 
the  firm  of  the  house  was  changed  to  that  of  the  Honourable  Simon  Fraser,  Houstonn, 
and  Company ;  and  business  was  said  to  have  been  carried  on  subsequent  to  the  death  of 
the  Honourable  Simon  Eraser,  down  to  1814,  when  James  Henry  Houstoun,  who  was 
said  to  have  been  the  only  surviving  partner,  died  in  a  state  of  insolvency. 

Marjory,  Dowager  Lady  Saltoun,  the  daughter  of  Simon  Fraser,  senior,  and  the 
mother  of  the  Honourable  Simon  Fraser,  made  up  titles  to  the  landed  estates  of  her 
father,  to  whom  she  succeeded  as  his  only  child;  and  she  also  took  out  letters  of 
administration  in  the  prerogative  court  of  Canterbury  to  the  estate  of  her  son,  and 
entered  into  possession  of  all  the  property  which  he  left. 

An  action  for  payment  of  the  bill  by  the  company  was  raised  by  Mrs.  MTaTish 
against  Lady  Saltoun,  as  representing  her  father  and  son,  who  had  been  partners  of  tiie 
company;  to  which  she  stated  in  defence,  Ist,  That  it  is  incompetent  in  any  court  to 
raise  an  action  against  her  as  representing  the  late  Mr.  Fraser,  for  an  alleged  company 
debt,  without  previously  constituting  that  debt  against  the  company,  and  calling  the 
representatives  of  the  late  Mr.  Houstoun.  2.  That  the  defender  having  found  security 
[2it64]  in  the  prerogative  court  in  England  to  account  for  her  intromissions,  no  action 
can  be  competently  raised  against  her  in  this  Court  by  any  alleged  creditor,  either  of 
her  son,  or  of  the  company  with  which  he  was  connected. 

Lord  Pitmilly,  Ordinary,  "  Finds,  That  although,  when  an  action  is  brought  for  con- 
stituting a  debt  alleged  to  be  due  by  an  existing  company,  it  is  necessary  to  call  as 
defenders  the  company  itself ;  and  it  will  not  be  competent  to  insist  against  an 
individual  partner  without  calling  the  company;  yet  that,  when  the  debt  is  already 
constituted,  and  is  established  by  a  liquid  obligation,  an  individual  partner  may  he  sued 
for  payment  without  calling  the  company ;  and  finds  that,  when  a  company,  by  whom 
a  debt  has  been,  or  is  alleged  to  have  been,  contracted,  is  dissolved,  it  is  not  necessary 
to  call  as  defenders  each  individual  partner,  or  the  representatives  of  such,  in  oider  to 
entitle  the  pursuer  of  the  action  to  insist  against  an  individual  former  partner,  or  die 
representatives  of  such  former  partner,  against  whom  the  claim  is  brought  forward :  0& 
these  grounds,  repels  the  preliminary  defence,  that  ^the  representatives  of  Mr.  Hoastoon 
have  not  been  called  as  parties :  Also  repels  the  preliminary  defence,  that  the  defender 
is  not  bound  to  account,  in  this  Courts  for  her  intromissions  with  the  funds  and  eiscte 
of  her  deceased  son,  Simon  Eraser.^' 

The  defender  petitioned  and  pleaded^ — I.  The  debt  here  was  contracted  by  a  com- 
pany, of  which  the  son  of  the  defender  was  a  partner,  but  his  connection  with  the 
company  was  dissolved  by  his  death  in  1811.  Mr.  Houstoun  continued  solvent,  and 
carried  on  the  afiairs  of  the  company,  or  his  own  affairs  under  the  company  firm,  as  it  is 
alleged,  for  several  years  after  Mr.  Eraser's  death.  He  retained  possession  of  the  whole 
assets  of  the  company,  and  took  on  him  the  burden  of  paying  the  whole  debts.  The 
funds  of  the  company  were  sufficient  for  their  debts  ;  and  all  debts,  of  which  payment 
was  demanded,  were  paid.  Justice,  therefore,  seems  plainly  to  require,  that  the  repre- 
sentatives of  Mr.  Houstoun  should  be  called  as  parties  in  such  an  action,  as  they  are 
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poflDonoad  of  all  the  booka  of  the  company, — as  they  alone  haye  any  knowledge  of  its 
affiui%  and  are  now  pursoing,  in  this  Courts  the  debtors  of  the  company.  Even  if  the 
demand  were  well  founded,  the  defender  would  be  entitled  to  be  relieved  of  it  by  these 
repreaentativea  If  Mr.  Houstoun  were  still  alive,  and  carrying  on  the  bnsinesB,  as  he 
did  for  several  years  after  Mr.  Eraser's  death,  such  an  action  could  not  have  been  com- 
petently raised  against  Mr.  Eraser's  representatives  without  calling  Mr.  Houstoun ;  and 
the  same  principle  applies  to  calling  his  representatives;  Beid  and  M'Call  against 
DoQglas,  11th  June  1814 ;  Stevenson  and  Company  against  M'Nair,  14th  November 
1757 ;  Kak.  v.  iSodety,  p.  618 ;  BdTi  Bankrupt  Law,  2d  edition,  p.  510,  532. 

[265]  It  may  be  true,  that  every  partner  of  a  dissolved,  as  well  as  of  an  existing 
company,  is  liable  for  payment  of  the  company's  debts  ;  and  that^  when  a  creditor  of  a 
company  makes  a  demand  against  an  individual  partner  for  a  company  debt^  this  partner 
is  entitled  to  set  off  against  the  demand  a  debt  due  to  himself  by  the  creditor  who  makes 
it  But  this  does  not  affect  the  present  question,  which  is  one  of  joint  responsibility, 
where,  as  it  is  possible  that  one  of  them  may  have  paid  the  debt^  or  part  of  it,  without 
the  knowledge  of  the  others,  or  may  have  some  other  good  defence  against  the  demand, 
so  it  is  necessary  that  they  should  all  be  called  in  an  action  which  has  for  its  object  to 
have  it  declared  that  the  debt  still  remains  due,  that  is,,  in  any  action  of  constitution. 
The  pursuer  alleges  that  she  has  a  claim  against  the  representatives  of  Mr.  Fraser  and 
Mr.  Houstoun ;  and  it  is  of  no  importance  that  she  founds  on  an  obligation  granted  by 
a  company  composed  of  Messrs.  Fraser  and  Houstoun,  as  that  does  not  constitute  the 
debt  against  either  the  one  or  the  other.  This  is,  therefore,  an  action  for  constituting 
the  debt,  which  cannot  be  done  till  all  the  joint  debtors,  by  some  one  of  whom  it  may 
have  been  paid,  shall  be  brought  into  the  field.  The  principles  laid  down  in  the 
Ordinary's  interlocutor  lead  to  this  result. 

II.  If  an  £nglish  administrator  could  be  called  on  to  account  for  his  intromissions  in 
the  court  of  any  foreign  country  where  he  might  be  residing,  the  greatest  confusion 
woald  arise;  and,  where  there  is  an  insolvency,  matters  would  become  inextricable. 
The  defender  does  not  know  how  many  creditors  of  the  banking-house  may  have  simih&r 
claims ;  and  unless  the  whole  funds  could  be  brought  here,  this  court  could  not  distri- 
bute among  the  creditors  that  proportion  of  the  funds  to  which  each  may  be  respectively 
entitled. 

An  administrator  or  executor  is  merely  a  trustee  appointed  by  the  executive  court, 
and  is  bound  to  account  to  the  court  from  which  the  appointment  flowed,  and  is  not  in 
safety  to  account  any  where  else.  The  decrees  of  this  Court  would  not  be  recognised, 
nor  would  they  protect  the  defender  against  liability  to  account  in  the  prerogative  court, 
as  the  whole  funds  are,  by  construction  of  law,  in  the  hands  of  that  court ;  Douglas, 
Heron,  and  Company,  against  Grant's  trustees,  19th  November  1793,  reversed  in  House 
of  Lords  11th  November  1796. 

The  pursuer  answered. — I.  There  is  no  proposition  more  clear  in  law,  than  that  each 
individual  partner  of  a  company  is  responsible  for  the  whole  debts  due  by  that  company. 
When  the  debt  is  established,  no  partner  can  desire  the  creditor  to  proceed  against  the 
company  and  its  funds,  and  discuss  them  before  coming  upon  the  individual.  It  is 
eqnally  well  settled,  that  the  individual  partners  are  liable  wherever  the  creditor  can 
find  them,  though  in  a  different  jurisdiction  from  that  in  which  the  compa-  [266]  -ny 
and  its  funds  are  situated ;  Thomson  against  Liddel  and  Company,  2d  July  1812.  The 
cause  of  Reid  and  Macaull  against  Douglas,  ut  supra,  was  an  action  for  constituting  an 
illiquid  claim  against  an  existing  company ;  and  it  was  there  held,  that  the  company 
were  the  parties  to  be  called  in  an  action  of  constitution,  and  not  the  individual 
partners.  But  where  the  claim  is  already  constituted  against  the  company  by  a  liquid 
obligation,  the  individual  partners  may  be  proceeded  against  without  calling  or  discuss- 
ing the  company,  even  where  there  is  an  existing  company.  But  the  company  here  was 
dissolved  and  extinct,  long  before  the  present  action  was  raised,  by  the  death  of  the 
Honourable  Simon  Fraser  in  1811 ;  and,  even  though  business  was  carried  on  under  the 
old  firm,  but  with  which  the  pursuer  had  no  concern,  that  company  was  extinguished 
by  the  death  of  Houstoun  in  1814.  It  was,  therefore,  impossible  to  call  the  company 
as  a  metaphysical  body ;  and  as,  after  it  is  dissolved,  it  can  have  no  representatives,  the 
individual  partners  continue  liable  in  consequence  of  their  original  joint  and  several 
obligations,  and  their  heirs  continue  liable  also  in  consequence  of  representing  the 
individuals. 
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It  neyer  was  held  that,  after  the  diaaolntiou  of  a  company,  it  is  necessary  to  call  iH 
the  indiyidtial  partners  for  constituting  an  illiquid  claim,  each  of  them  heing  liable  to 
pay  the  whole  debts,  and  entitled  to  compensate  any  claim  against  the  whole  paitoen 
by  a  counter  claim  competent  to  an  individual  partner ;  Bogle  against  Ballantine,  8di 
July  1793. 

IL  The  responsibility  of  an  English  administrator  in  this  Court  has  been  already 
solemnly  decided;  Morrison  against  Kerr,  25th  February  1790.  The  case  of  Dougla^ 
Heron,  and  Go.  against  Trustees  of  Grant,  tU  iupra^  was  a  very  special  case,  and  the 
reversal  of  it  proceeded  on  special  grounds.  The  point  was  again  settled  in  Scott  against 
Elliot,  9th  December  1797. 

It  may  be  true  that  an  administrator  is  in  one  view  a  trustee  for  all,  having  interest 
in  the  executry  just  as  a  Scots  executor  is ;  but,  like  the  executor,  the  administntor  is 
not  an  officer  of  courts  nor  alone  answerable  to  the  court  from  which  the  administiatioii 
issues,  but  may,  and  must  be  sued  at  common  law,  and  in  the  ordinary  courts,  for  anj 
debts  affecting  the  executry. 

The  Court  adhered  on  both  points,  on  the  grounds  stated  by  the  Ordinary. 


No.  76.       F.C.  N.S.  VI.  267.     6  Feb.  1821.     2nd  Div.— Lord  Cringletie. 

Elizabeth  and  J/lnet  Campbells,  Pursuers. — Cranstoun,  IPNeill. 
Colin  Campbell,'  Defender. — J,  Cuninghame. 


Tatlne, — An  heir  possessing  under  an  entail  containing  a  prohibition  against  altering 
tlie  order  of  succession,  but  no  prohibition  against  selling  or  contracting  debt,  haviog 
executed  an  entail  of  certain  other  lands,  containing  a  prohibition  against  selling,  or 
alienating,  or  burdening  the  estate  in  the  former  entail,  and  also  the  new  estate,  with 
a  permission  to  burden  the  new  estate  with  provisions  to.  children,  found  that  his 
heir,  having  taken  up  the  new  estate  under  the  new  entail,  was  not  entitled  to 
burden  the  old  estate  with  provisions  to  children,  they  representing  the  maker  of  the 
new  entail. 

A  bond  of  provision  to  children  restricted  to  what  was  allowed  by  the  entail 

General  John  Campbell  possessed  the  estate  of  Strachur  under  an  entail  executed  hj 
Sir  Colin  Campbell  of  Ardkinglass,  containing  a  prohibition  against  altering  the  order 
of  succession,  but  no  prohibition  against  selling  or  contracting  debt.  In  1797,  he 
executed  a  disposition  of  that  estate  in  favour  of  the  heirs  of  the  former  investitores, 
whom  failing,  in  favour  of  certain  other  heirs,  but  making  no  alteration  on  the  old 
entail 

In  1800,  he  executed  a  disposition,  proceeding  on  the  narrative  of  the  old  entail  and 
of  the  disposition  1797,  and  containing  an  entail  of  certain  lands  he  had  acquired  and  of 
other-  lands  held  by  him  in  fee-simple,  in  favours  of  Mrs.  Janet  Campbell  his  sister, 
whom  failing,  to  the  defender,  Colin  Campbell,  and  other  heirs,  whom  failing,  to  the 
heirs  in  the  entail  of  the  old  estate.  This  entail  of  the  new  estate  contained  the  follow- 
ing prohibitory,  irritant,  and  resolutive  clauses,  applicable  to  both  the  old  and  new 
estates :  *'  And  it  is  hereby  expressly  provided  and  declared,  that  it  shall  not  be  lawful 
to,  nor  in  the  power  of,  the  said  Janet  Campbell,  or  any  of  the  foresaid  heirs^  to  alter 
this  present  deed  of  entail,  or  the  order  of  succession  established  hereby,  and  by  the  two 
dispositions  before  recited,  or  do  any  act,  or  grant  any  deed,  which  may  import  anj 
innovation  or  change  thereof,  directly  or  indirectly,  or  to  sell,  alienate,  wadset,  or  dis- 
pone, the  said  lands  hereby  resigned,  or  the  landbs  contained  in  the  foresaid  disposi- 
[268]  -tions  by  Sir  Colin  Campbedl  of  Ardkinglass,  or  by  me,  before  recited,  or  any  psrt 
thereof,  either  irredeemably  or  under  reversion,  or  to  burden  the  same,  in  whole  or  in 
part,  with  debts  or  sums  of  money,  infeftments  of  annualrents,  or  any  other  burden  or 
servitude  whatever,  or  to  contract  debts,  or  to  grant  tacks  or  rentals  of  said  lands,  or  any 
part  thereof,  for  any  longer  space  than  19  years,  and  without  diminution  of  the  rental, 
at  least  for  the  best  rent  that  can  be  got  for  the  same,  without  collusion,  nor  to  giant 
tacks  of  said  mansion-house  of  Strachur,  park,  garden,  and  office-houses,  for  any  longer 
space  than  the  life  of  the  grantor,  nor  to  do  any  act  or  deed,  directly  or  indirec^y,  oi?il 
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or  criminal,  or  even  treasonable,  whereby  the  said  lands  and  others  hereby  resigned,  or 
those  contained  in  the  said  two  dispositions  before  narrated,  or  any  part  thereof,  may  be 
adjudged,  or  otherwise  evicted,  in  prejudice  of  the  succeeding  heirs  of  entail,  or  any  of 
them  (excepting  always  as  is  herein  after  excepted) ;  and  it  is  hereby  declared,  that  all 
such  deeds  of  contrayention,  whether  altering  the  course  of  succession,  selling,  alienating, 
or  burdening  the  foresaid  lands,  and  others,  and  all  tacks  and  rentals,  and  idl  debts  con- 
tacted and  acts  done  by  the  said  Janet  Campbell,  or  any  of  said  heirs  of  entaU,  as  well 
before  as  after  their  succession  to  said  lands  and  estate,  contrary  to  the  above  written 
conditions  and  provisions,  shall  not  only  themselves  be  void  and  null,  in  so  far  as  they 
may  regard  the  lands  and  others  hereby  resigned,  but  the  persons  so  contravening,  in 
any  of  the  premises,  shall,  for  him  or  herself  alone,  irritate  his  or  her  right  to  the  fore- 
said lands  and  others  hereby  resigned,  and  the  same  shall  fall  to,  and  devolve  upon  the 
next  heir  of  entail,  though  descended  of  the  contravener's  body,  in  the  same  manner  as 
if  the  contravener  were  naturally  dead,"  &c. 

This  entail  excluded  the  rights  of  terce  and  courtesy  out  of  the  new  estate,  '*  reserv- 
ing nevertheless  full  power  and  liberty  to  the  said  Janet  Campbell,  and  the  other  heirs 
of  entail  in  possession  for  the  time,  to  provide  their  wives  and  husbands,  and  also  the 
wives  of  their  apparent  heirs,  in  liferent*  by  way  of  annuity  only,  in  a  sum  not  exceeding 
a  third  part  of  the  free  rent  of  the  lands  and  others  hereby  resigned  at  the  time  of 
granting  such  liferent^''  &c  "  And  reserving  likewise  full  power  to  said  Janet  Campbell, 
and  each  of  the  heirs  succeeding  to  said  lands  and  estate  hereby  resigned,  and  in 
possession  thereof  for  the  time,  to  make  and  grant  bonds  to  their  children  respectively, 
who  do  not  succeed  in  said  tailzied  lands  and  estate,  or  to  the  children  of  the  next 
apparent  heir  of  tailzie,  for  competent  provisions  to  them,  for  such  sums  of  money 
(bearing  interest  after  the  grantor's  death  only,)  as,  at  the  time  of  granting  thereof,  shall 
not  in  the  whole  exceed  three  years  full  rent  of  said  lands  and  estate  hereby  re- 
signed," &c. 

General  Campbell,  of  the  same  date,  also  executed  a  disposition  of  his  unentailed 
real  and  personal  estate,  in  favour  of  the  [268]  same  series  of  heirs,  whom  he  appointed 
in  their  order  to  be  his  executors.  He  was  succeeded  by  Mrs.  Janet  Campbell,  his 
sister,  who  made  up  her  titles  to  the  old  estate  under  the  disposition  in  1797,  and  to 
&e  new  estate  under  the  entail  1800.  She  executed  a  general  disposition  and  settle- 
ment in  favour  of  her  two  unmarried  daughters,  Elizabeth  and  Janet  Campbell,  contain- 
ing a  nomination  of  them  as  executors  of  her  whole  real  and  personal  estate,  with  the 
exception  of  the  lands  to  which  she  had  succeeded  by  her  brother's  death. 

In  1807,  Mrs.  Janet  Campbell,  on  the  narrative  of  the  disposition  in  1797,  and 
entail  of  the  new  estate  in  1800,  and  in  exercise  of  the  reserved  power  in  the  latter  deed 
to  grant  provisions  to  children,  granted  a  bond  of  provision  to  her  two  daughters  of 
three  years'  full  rent  of  the  said  lands  and  estate ;  and  bound  and  obliged  her,  and  the 
heirs  succeeding  to  her  in  the  said  estate,  to  pay  tiiem  the  sum  of  L.3637,  4s.  3d.  being 
three  years'  free  rent  of  the  said  lands  and  estate,  after  certain  deductions,  conform  to  a 
rental  signed  by  her  as  relative  thereto. 

Upon  Mrs.  Campbell's  death,  an  action  was  brought  by  her  two  daughters  against 
Colin  Campbell,  who  succeeded  his  grandmother  as  next  heir  of  entail,  for  payment  of 
the  sums  contained  in  the  bond  of  provision  by  their  mother  to  them. 

The  defences  were,  that  Mrs.  Campbell  could  not  lay  any  burden  on  the  old  estate 
without  incurring  an  irritancy  under  the  new  entail,  of  which  she  took  the  benefit,  and 
subjecting  the  deed  to  reduction,  as  contrary  to  its  provisions ;  and  that  the  bond  is  null 
snd  void  in  toto^  as  being  an  unum  guid^  which  the  grantor  had  no  right  to  make  as  it 
stands,  and  which  it  is  incompetent  for  a  court  to  divide  and  new  model,  so  as  to  remove 
its  objectionable  qualities. 

Lord  Cringletie,  Ordinary,  ''In  respect  of  the  terms  of  the  deeds  executed  by 
Qenend  Campbell,  and  that  the  pursuers,  through  their  mother,  represent  him,  restricts  the 
bond  in  question  to  three  years'  rent  of  the  new  estate,  calculated  in  terms  of  the  deed." 

The  pursuers  peHtionedf  and  pleaded, — ^There  was  no  limitation  by  the  old  entail  to 
Hra.  Campbell's  power  to  burden  the  old  estate  to  any  extent^  as  there  was  no  prohibi- 
tion against  it ;  Heirs  of  Campbell  against  Heirs  of  Wightman,  17th  June  1746,  Ekhiea; 
Cunninghame  against  Beaumont,  5th  August  1778.  And  it  may  admit  of  doub^ 
whether  the  entiol  1800,  being  an  entail  of  a  certain  estate,  of  which  the  entailer  was 
unlimited  proprietor,  but  containing  new  fetters  upon  the  heirs  succeeding  to  a  different 
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estate  by  a  different  entail,  could  be  sanctioned  by  the  Act  1685 ;  and,  in  a  qaestioB 
with  creditois,  it  would  be  placed  beyond  the  benefit  of  that  Act. 

But  a  general  prohibitory  clause  de  turn  alienando  et  non  cunirahendo  debita,  admitkiiig 
that  it  extended  to  the  old  as  well  as  [270]  the  new  estate,  does  not^  according  to  the 
law  of  Scotland,  strike  against  a  reasonable  provision  to  a  wife ;  Caot  against  Borth- 
wicke,  27th  December  1726,  Rem.  Dec  No.  90,  p.  178 ;  Campbell  against  Gampbefl, 
25Dh  February  1809.  And  the  same  rule  holds  with  regard  to  provisions  to  cfaiidien; 
Borthwick  against  Borthwick,  February  1730,  Did.  voL  ii.  p.  434,  reversed  nponsf^teiL 
It  was  no  unreasonable  exercise  of  this  power  to  grant  provisions  to  the  extent  of  three 
years'  free  rent,  after  deducting  the  widow's  jointure ;  and  Mrs.  Campbell's  having  left 
personal  property  cannot  alter  the  rule  of  law,  which  has  fixed  the  effect  to  be  gives  to 
such  general  clause,  as  not  tying  up  the  heir  from  making  reasonable  provisions  withoot 
an  express  and  positive  clause  to  that  effect. 

The  old  estate  is  affected  only  by  the  general  clause  against  contracting  debt  in  the 
new  entail,  not  excluding  the  power  to  make  reasonable  provisions ;  and  the  reserred 
faculty  is  applicable  to  the  new  estate,  and,  therefore,  intended  to  give  effect  solely  to 
the  prohibitions  applicable  to  that  estate.  The  balance  of  the  bond,  therefore,  in  so  fu 
as  it  is  a  reasonable  provision  beyond  three  years'  rent  of  the  new  estate,  to  which  extent 
it  has  been  sustained,  may,  without  any  contravention  of  the  entail,  but  in  oonsisteacj 
with  its  provisions,  be  rendered  effectual  out  of  the  old  estate,  just  as  if  there  had  bees 
two  separate  bonds  for  three  years'  rent  oat  of  each  estate,  making  t(^ther  a  reasonsbk 
provision. 

The  bond  of  provision  was  not  in  fraudem  of  the  jus  erediti  of  the  heirs  under  the 
entail  1800,  and,  therefore,  not  reducible  under  the  Act  1621,  which  can  only  apply 
where  the  prohibitory  clause  is  not  fortified  by  an  irritant  clause ;  for,  where  there  is  an 
irritant  clause,  that  clause  of  itself  annuls  the  deed  of  contravention,  so  far  as  the 
entailer  gave  taijjus  erediti  to  the  heirs.  In  the  present  case,  the  entail  1800  does  not 
make  the  heirs  creditors  for  the  unburdened  succession  of  both  estates,  because  there  ia 
a  declaration  of  the  precise  extent  to  which  burdens  shall  be  ineffectual,  thereby  definiog 
the  ju8  erediti.  That  extent  is  declared  to  be  in  so  far  as  concerns  the  new  estate,  so 
that  the  jus  erediti  is  limited  to  the  unburdened  succession  to  the  new  estate;  and  to 
that  extent  only  have  the  heirs  a  right  of  reduction  of,  or  rather  exemption  from,  the 
bond.  General  Campbell  had  no  power  to  create  a  jus  erediH  in  the  old  estate  other 
than  was  possessed  under  the  old  entail ;  and  Mrs.  Campbell  and  the  other  heirs  had  i 
jus  erediti  for  the  succession  to  the  old  estate,  unfettered  by  any  restraint  sgaiost 
burdening  it,  which  General  Campbell  could  not  defeat 

But,  admitting  that  the  bond  is,  to  a  certain  extent,  prohibited  by  the  entail,  still 
the  effect  of  it,  and  the  consequences  of  the  contravention,  must  be  limited  to  what  the 
entail  points  out.  The  irritant  clause  expressly  limits  the  nullity  of  any  deed  of  con- 
travention to  the  effect  it  might  have  agaiuBt  the  new  estate,  thereby  leaving  it  to  he 
good  against  the  old  estate ;  imd,  by  the  [271]  resolutive  clause,  the  penalty  is  fixed  to 
be  the  loss  of  the  new  estate  from  thenceforth.  .  The  consequences  would  therefore  he, 
1.  That  the  bond,  if  an  act  of  contravention,  is  ineffectual  against  the  new  estate,  in  so 
far  as  it  contravenes  the  entail ;  but  that  does  not  prevent  it  from  being  effectual  agsinst 
the  old  estate.  2.  That^  from  the  date  of  the  declarator  of  irritancy,  Mrs.  Campbell 
would  have  lost  all  right  to  the  rents  of  the  new  estate.  But  these  consequences  do  not 
interfere  with  the  claim  of  the  pursuers,  as  they  are  not  seeking  to  render  the  bond 
effectual  out  of  the  new  estate ;  and  Mrs.  Campbell  did  not  draw  any  of  the  rents  after 
the  contravention,  as  the  bond  was  not  delivered  till  after  her  death,  and  she  was  not 
obliged  to  repeat  the  rents  she  had  drawn,  but  might  dispose  of  them  as  she  chose. 

It  appears  plain  that,  though  General  Campbell  wished  to  limit  the  provisions  out  of 
the  new  estate,  he  intended  to  do  so  without  depriving  the  heir  of  the  power  of  also 
burdening  the  old  estate  with  such  provisions,  for  although  he  excluded  teroe  and 
courtesy  out  of  the  new  estate,  and  defined  the  extent  of  provisions  to  be  laid  on  it^  he 
excluded  neither  out  of  the  old  estate ;  and  therefore  it  was  not  his  intention  to  exelade 
them  or  suitable  provisions,  so  that  the  heir  might  have  it  in  his  power  to  provide  his 
wife,  out  of  the  new  estate,  over  and  above  the  terce,  or  any  provision  out  of  the  old. 
The  clause  regarding  provisions  to  children  was  for  the  same  purpose,  to  mark  the 
precise  extent  to  which  such  provisions  should  be  chargeable  against  the  new  estate, 
without  interfering  with  those  which  might  be  competent  out  of  the  old. 


The  defender  annywi^f,  Although  theie  can  be  no  doubt  of  the  geneTcd  rale  of  law 
Ufoa  which  an  heir  of  entail,  not  being  the  last  snbatitnte  in  the  destination,  cannot 
ai^  addition  to  the  fetters,  yet  the  application  of  it  is  precluded  in  the  present 
For,  if  an  heir  of  entail  is  possessed  of  another  estate  in  fee-simple,  and  chooses 
to  add  that  to  the  old  estate  under  Yarious  specified  additional  limitations  or  conditions, 
the  substitute  heirs  cannot  take  the  new  estate  without  being  bound  by  the  additional 
limitations  imposed  on  both*  The  first  substitute  may  reject  the  new  estate,  and  take 
the  old  under  the  ancient  title ;  but^  if  he  take  both,  he  must  be  bound  by  the  condi- 
tions on  which  the  addition  was  made  to  the  old  estate ;  Garmichael  against  Gannichael, 
15th  NoYember  1810 ;  dliphant  Murray  against  Bamsay  and  Company,  17th  January 
1811. 

It  is  not  clear  that  Mrs.  Campbell  could  have  made  the  provisions  sued  for  effectual 
out  of  the  old  estate,  even  if  it  had  still  stood  upon  the  old  investiture,  for  although 
there  wae  no  prohibition  against  debt  or  against  selling,  yet,  a  destination  with  a 
prohibition  against  altering  the  succession  is  effectual  against  gratuitous  disponees,  such 
as  the  pursuers,  who  were  otherwise  amply  provided ;  Erik,  b.  iii  tit.  8,  sect.  42. 

[!{72]  Supposing  that  a  prohibition  to  contract  debt  does  not  extend  to  provisions  to 
children  (a  doctrine  by  no  means  clear,  and  certainly  not  supported  by  the  grounds  of 
the  reversal  of  the  case  of  Borthwick  against  Borthwick,  ut  mpra)  it  would  little  avail 
the  pursuers,  as  such  provisions  are  only  sustained  on  the  ground  of  their  being 
necessary,  and  there  being  no  other  fund ;  and  the  pursuers  cannot  maintain  this  plea. 
The  case  of  Campbell  against  Campbell,  ut  trupra^  was  a  mere  case  of  aliment  by  a  son 
to  his  mother,  and  only  settled  that  an  entail  does  not  extinguish  the  natural  obligation 
under  which  children  lie  to  their  parents. 

The  intention  of  Qeneral  Campbell  is  clear  from  the  express  words  of  the  entail 
1800,  as  he  makes  a  positive  prohibition  against  the  contraction  of  debt  to  affect  either 
the  new  estate  or  the  old ;  and,  when  he  makes  a  relaxation  from  that  prohibition  in 
favour  of  younger  children,  he  only  allows  three  years'  rents  of  the  new  estate. 

It  would  be  the  height  of  injustice  to  say,  that  Mrs.  Campbell  could  enjoy  for  a 
lifetime  the  new  estate  given  by  her  brother,  and  then  at  the  close  of  her  life  be 
allowed  to  violate  the  express  conditions  of  his  settlement  without  being  liable  in  any 
other  consequence  than  a  nominal  irritancy,  which,  from  the  way  in  which  this  contra- 
vention was  committed,  could  never  affect  her  during  her  life.  In  no  other  case  does 
the  stipulation  of  a  penalty  abrogate  or  weaken  the  obligation  at  common  law  on  the 
party  to  refrain  from  the  act  forbidden.  The  party  violating,  must  repair  the  whole 
damage  arising  from  the  prohibited  act.  In  the  same  way,  it  would  be  absurd  to  say, 
that  an  irritancy  should  be  allowed  to  weaken  an  obligation  arising  from  a  prohibition 
which  it  was  evidently  intended  to  strengthen.  If,  therefore,  Mrs.  Campbell  was  pro- 
hibited from  imposing  this  burden,  she  and  her  representatives,  tne  pursuers,  would  be 
^ble  to  indemnify  the  defender  and  the  other  heirs  of  entail  for  any  damage  arising 
ttaoL  a  violation  of  that  obligation. 

The  Court  adhered  upon  the  ground  stated  by  the  Lord  Ordinary. 


Na  77.  F,C.  N.S.  VL  273.    9  Feb.  1821.     2nd  Div. 

Colonel  F.  W.  Grant,  Peter  Brown,  and  Wiluam  Gouldib,  Pursuers. — For 
Colonel  Grant,  Gordon  et  MKenseis;  for  Brown  and  Gouldie,  Cranstoun 
et  Cuningkame. 

Jamis  Dick  and  Jamxs  Cattenach,  Defenders. — Jeffrey  et  Ivory. 

Bvrgh  Boyal — Process, — In  a  petition  and  complaint  against  an  election  of  magistrates 
in  a  royal  bui^h,  when  the  complainers  withdraw  the  petition  and  complaint^  found 
not  competent  for  the  respondents,  or  those  cited  as  respondents,  to  insist  that  the 
question  shall  be  decided  on  its  merits,  or  that  they  shall  be  allowed  to  sist  them- 
selves as  complainers. 

A  petition  and  complaint  was  presented  by  Dick  and  Cattenaoh  against  the  election 
of  magistrates  of  Elgin  at  Michaelmas  1818,  and  warrant  for  service  granted  inter  alios 
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upon  Colonel  Grant  as  provost,  William  Oonldie  as  bailie,  and  Peter  Brown  as  treanmr. 
Answers  were  given  in  in  the  name  of  the  provost  and  magistzates  of  the  bru^  of 
Elgin.  A  petition  and  complaint  was  afterwards  given  in  by  the  same  oomplamsD 
against  the  election  at  Michaelmas  1819,  and  warrant  for  service  granted  Mer  ciim 
upon  Colonel  Grant  and  Peter  Brown,  as  merchant  councillors,  and  upon  Tf^lliain 
Gouldie  as  dean  of  guild.  Answers  were  given  in  to  this  petition  in  the  name  of  the 
magistrates  or  councillors  elected  for  the  burgh  of  Elgin  at  Michaelmas  1819. 

After  sundry  steps  of  procedure  had  been  held  under  these  petitions,  a  note  mi 
given  in  for  the  complainers,  stating,  that  they  were  desirous  of  withdrawing  tb 
petition  and  complaint.  In  consequence  of  a  change  in  the  political  sentiments  of  soma 
of  the  magistrates  of  the  burgb,  it  then  became  the  interest  of  the  respondents  that  the 
election  should  be  set  aside;  and  accordingly  a  petition  was  presented  for  Colonel 
Grants  to  be  allowed  to  continue  the  discussion  of  the  question,  and  to  give  in  a  sti^ 
ment  of  circumstances,  in  order  to  induce  the  Court  to  sustain  ^e  original  petition  aod 
complaint,  and  to  annul  the  election. 

In  support  of  this  petition,  Colonel  Grant  pleaded^ — That  a  question  having  been 
stirred,  those  who  have  been  made  parties  to  it  have  a  right  to  demand  judgment;  and 
that,  with  a  view  to  [274]  a  fair  jadgment,  they  have  a  right,  until  the  final  decision, 
to  explain  the  real  circumstances  of  the  case,  either  by  the  admission  of  existing  faeta^ 
or  by  the  exposure  of  important  misrepresentations,  and,  above  all,  by  the  candid  com- 
munication  of  circumstances  which  have  recently  come  to  their  knowledge. 

Petitions  were  also  presented  for  Peter  Brown  and  William  Grouldie,  who  had  been 
cited  as  respondents,  to  be  allowed  to  sist  themselves  as  complainers  in  the  original 
petition  and  complaint ;  and  they  argued  that,  when  a  petition  and  complaint  is  made 
against  any  proceeding  of  a  meeting  of  freeholders,  or  of  the  magistrates  of  a  loyal 
burgh,  by  a  person  entitled  to  complain  of  such  proceedings,  if  the  complainer,  from 
choice  or  any  other  cause,  does  not  incline  to  proceed  with  it,  any  other  person 
interested  is  entitled  to  insist  to  the  effect  of  obtaining  a  judgment. 

The  Court  were  of  opinion  that  Colonel  Grant  was  entitled  to  insist  to  have  the 
petition  and  complaint  formally  dismissed,  although  the  complainers  had  withdrawn, 
but  that  he  was  not  entitled  to  insist  on  a  further  discussion  of  the  question ;  and  that 
Brown  and  Gouldie,  after  being  cited  as  respondents,  were  not  entitled  to  sist  them- 
selves as  complainers  in  the  petition  and  complaint ;  that  the  proceedings  in  a  petition 
and  complaint  against  a  judgment  of  a  court  of  freeholders  was  not  applicable  to  the  case 
of  a  complaint  against  an  election  in  a  royal  burgh,  as,  in  the  former  case,  it  was  not 
necessary  to  make  all  the  freeholders  parties  to  the  complaint,  but  only  those  who  had 
individiudly  supported  the  judgment,  whereas,  in  a  complaint  against  a  burgh  election, 
the  whole  magistrates  must  be  parties,  either  as  complainers  or  respondents ;  and  that, 
if  the  respondents  had  wished  to  be  complainers,  they  ought  to  have  sisted  themselvea 
as  such  tempestive. 

The  Court  refused  the  petition. 


No.  78.  RC.  KS.  VI.  275.     10  Feb.  1821.     2nd  Div. 

Cabmichasl,  Pursuer. — Cranstoun,  J.  Henderson,  jun. 
JoHitSTOKE,  Defender. — A.  Murray. 

Bankrupt — Poinding. — ^The  fourth  section  of  the  Bankrupt  Act  (54  Geo.  IIL  c  137) 
held  to  apply  to  the  publication,  and  not  to  the  sale,  being  "  not  shorter  than  eight 
free  days,  nor  longer  than  twenty,  from  and  after  the  day  when  the  order  was  given, 
and  at  such  time  and  places  as  circumstances  may  require." 

A  poinding  was  executed  on  9th  December  1820  of  the  stocking  of  Carmichael  by 
Johnstone,  his  landlord,  and  the  execution  of  poinding  was  reported  to  the  Sheriff  on 
14th  December,  and  application  made  for  warrant  to  sell;  but,  in  consequence  of 
opposition  by  Gairmichael,  warrant  of  sale  was  not  granted  till  2l8t  December.  Ike 
roup  of  the  poinded  goods  was  advertised  to  take  place  on  the  16th  January,  being 
twenty-six  days  after  the  date  of  the  warrant 
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A  bill  of  auBpeoirioii  and  inteidict  agamst  the  sale  was  presented  by  Cannichael,  on 
the  gionnd  that  the  sale  had  been  Ulegally  delayed,  and  that  it  ought  to  have  taJcen 
]dace  within  a  time  not  shorter  than  eight,  and  not  longer  than  twenty  days  from  the 
date  of  the  warranty  in  terms  of  the  4th  section  of  the  Bankrupt  Act,  ''  That  the 
measenger  or  other  person  employed  in  executing  a  poinding  for  debt,  sludl  leave  the 
poinded  goods  in  the  hands  of  the  debtor,  with  a  schedule,  &c.  and  shall  farihwUh 
report  bis  execution  of  poinding  to  the  sheriff,  or  other  judge  ordinary,  who  shall  give 
directioDB  for  keeping  the  goods  poinded  in  safe  custody,  and  selling  them  by  public 
roup^  after  such  publication,  not  shorter  than  eight  free  days,  nor  longer  than  twenty 
from  and  after  the  day  when  the  order  was  given,  and  at  such  time  and  places  as 
drcnmstances  may  require." 

Loird  Meadowbank,  Ordinary,  refused  the  bill  upon  advising  it  with  answers,  in 
respect  no  caution  was  offered. 

Garmichael  petUioned, — By  the  stetuto  the  sale  could  not  have  been  delayed  longer 
than  twenty  days  from  the  date  of  the  warrant,  which  is  declared  to  be  the  terminus  a 
quOy  and  the  pubUca-  [276]  -tion  is  to  continue  for  at  least  eight  days,  but  not  longer 
than  twenty  days  from  that  date.  But,  as  the  publication,  when  once  it  is  made,  must 
necessarily  continue  till  the  sale  is  over,  it  follows  that  the  sale  itself,  while  it  cannot 
take  place  till  the  lapse  of  eight  days,  must,  on  the  other  hand,  be  concluded  before  the 
lapse  of  twenty  days  from  tha  date  of  the  warrant.  If  this  were  not  the  meaning  of 
the  Btetute,  there  is  no  period  assigned  which  is  to  limit  the  continuance  of  the  advertise- 
ment when  it  has  once  received  a  beginning.  In  other  words,  a  poinding  creditor,  who 
uses  the  precaution  of  putting  up  an  advertisement  at  some  time  between  eight  and 
twenty  days  from  the  date  of  the  warrant,  may,  if  he  pleases,  fix  the  day  of  sale  to  take 
place  six  months  afterwards. 

If  the  meaning  of  the  legislature  had  been,  that  the  only  thing  limited  was  the  com- 
meneement  of  the  publication,  the  following  or  similar  words  would  have  been  used,  "  after 
SQch  publication  not  to  commence  till  after  eight  free  days,  nor  to  be  longer  delayed 
than  twenty  from  and  after  the  day  when  the  order  was  given,''  &c.  But  the  use  of 
the  words  "shorter "and  "longer,"  plainly  shews,  that  what  the  legislature  had  in 
view,  was  the  endurance  or  continuance  of  the  publication — not  ite  commencement 

By  the  former  Bankrupt  Act  (33  Gko.  III.  c.  74),  there  was  no  limitetion  either  as 
to  the  length  of  publication,  or  as  to  the  time  or  place  of  sale.  This  was  corrected  by 
die  Act  of  Sederunt  14th  December  1805,  which  declared,  that  the  "sale  shall  not  be 
upon  shorter  notice  than  eight  free  days,  nor  longer  than  twenty  days  from  and  after 
the  day  when  the  order  was  given ;  '^nd  the  intention  of  the  clause  in  the  last  Bank- 
rapt  Act  was  undoubtedly  to  sanction  by  legislative  authority  that  Act  of  Sederunt ; 
BeCt  Bankrupt  Law,  3d  edit  voL  L  p.  339. 

The  Court,  upon  advising  the  petition,  were  of  opinion,  that  the  period  mentioned 
in  the  stetute  applied  to  the  publication,  and  not  to  the  sale ;  that  the  clause  immedi- 
ately after  the  word  "  publication,"  should  be  read  as  in  a  parenthesis  applicable  to  the 
puUication,  and  that  the  words  "  aueh  publication,"  does  not  refer  to  any  thing  going 
before,  but  to  what  follows,  viz.  "as  ciroumstances  may  require."  They,  therefore, 
ordered  the  petition  to  be  answered  only  on  the  delay  in  reporting  the  poinding  to  the 
sheriff  which  was  explained  in  the  answers ;  and. 

The  Court  adhered. 

Na  79.  F.C.  N.S.  VI.  277.     14  Feb.  1821.     1st  Div. 

John  Imlat,  Petitioner. — Mancrieff  et  Skene. 

James  Milkb,  Bespondent. — Jardine. 

Broeese. — ^A  reclaiming  petition  against  a  judgment  of  the  Court  granting  interim  execu* 
tion  pending  an  appeal  is  competent. 

A  long  discussion  took  place  between  these  parties  regarding  the  right  of  possession 
of  a  farm,  which  was  finally  decided  in  favour  of  James  Milne.  He  applied  to  the 
Court  for  interim  execution  pending  an  appeal  which  was  lodged  by  John  Imlay  in  the 
House  of  Lords  against  the  judgment  of  the  Court    This  interlocutor  was  pronounced 
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(18th  November  1820) :  '^The  Loidi  having  considered  this  petition,  aodno  obji 
being  made  thereto,  Uiey  grant  warrant,  and  decern  in  terms  of  ^e  prayer  of  tli« 
petition."  This  interlocutor  was  submitted  to  review  by  Imlay ;  and  an  objection  vis 
stated  to  the  competency  of  the  petition,  on  the  ground  that  any  judgment  prononaced 
by  the  Court  under  the  48  Geo.  III.  c  121,  sect.  17,  was  final,  and  not  subject  to  remw 
in  any  shape.  The  object  of  the  Act  was  to  put  an  end  to  litigation  for  the  mere  sake  of 
delay,  and  to  prevent  a  party  from  having  his  rights  defeat^  by  the  simple  expedient 
of  presenting  an  appeal  to  the  House  of  Lords.  If,  however,  a  litigant  had  been  per- 
mitted to  enter  into  a  new  course  of  discussion  with  regard  to  the  propriety  of  tiie 
interference  of  the  Court  in  each  particular  case,  the  Act  of  Parliament  would  hare 
aggravated  the  evil  it  was  intended  to  remedy.  It  is  quite  settled  by  the  case  of 
Countess  Dowager  of  Haddington  against  Stein,  November  20»  1811,  that  no  appeal  is 
competent  against  a  judgment  of  the  Court  awarding  interim  execution ;  nor  is  it  reason- 
able that  there  should  be  a  power  of  review  reserved  to  the  Court 

The  Court  repelled  this  objection,  and  found  the  petition  competent. 


No.  81.  F.C.  N.S.  VL  279.     20  Feb.  1821.     1st  Div. 

William  Colhoun  Stirling.  Esquire  of  Law,  Pursuer. —JbAn  Clerk, 

John  Ctminghamey  et  A,  Dunlop,  jun. 

Robert  Walker,  Tenant  in  Aylehead,  Defender. — George  Cransioun, 

et  John  Jardine. 

Tailzie — Tack. — A  lease  for  31  years  held  to  be  struck  at  by  the  term  "  dispone,''  in  the 
prohibitory  clause  of  an  entail  executed  in  the  year  1691. 

In  the  year  1817,  Mr.  Stirling  succeeded  to  the  estates  of  Law  and  Edenbamet^ 
under  an  entail  containing  the  usual  prohibitory,  resolutive,  and  irritant  claoses, 
particularly  the  following,  ''  declaring,"  &c.  **  that  it  shall  not  be  leisome  or  lawful  to 
any  of  the  heirs  of  tailzie  above  mentioned  (except  the  heirs-male  of  my  own  body)  to 
sell,  dispone,  wadset,  or  impignorate  the  said  lands  or  others  foresaid,  or  any  part 
thereof,  or  to  grant  infeftments  of  annualrent  out  of  the  same,  or  any  other  right  or 
security,  either  redeemable  or  irredeemable,  of  the  said  lands  or  others  foresaid,  or  any 
part  thereof,  nor  to  coutract  debt,  nor  to  do  any  Qther  deed  of  omission  or  commission, 
either  civil  or  criminal,  whereby  the  said  lands  may  be  apprised,  adjudged,  evicted,  or 
become  caduciary  or  confiscat."  James  Stirling,  the  immediate  predecessor  of  the 
pursuer,  had,  in  the  year  1805,  let  certain  parts  of  the  estate  to  Robert  Walker  for  the 
space  of  31  years  at  a  yearly  rent  of  L.31  sterling.  The  pursuer  brought  this  and  other 
leases  under  reduction,  as  having  been  ultra  vires  of  the  granter.  It  was  alleged  that  a 
grassum  had  been  paid;  but,  after  some  discussion  before  the  Lord  Ordinary,  the 
parties  gave  in  a  joint  minute,  requesting  a  judgment  on  the  validity  of  the 
lease,  in  relation  to  its  term  of  endurance  alone,  without  regard  to  the  disputed  fact  of 
grassum  having  been  taken.  The  Lord  Ordinary  ordered  the  case  to  be  stated  to  the 
Court  in  informations. 

Pleaded  for  the  pursuer. — The  entail  of  Law  contains  no  special  provisions  with 
regard  to  the  letting  of  tacks,  nor  any  prohibition  to  alienate.  The  prohibition  is  to 
''sell,  dispone,  wadset,  or  impignorate."  It  is  thought,  however,  to  be  now  finally 
settled  by  the  decision  of  the  House  of  Peers  in  the  case  of  the  Duke  [St80]  of 
Buccleuch  and  of  the  Queensberry  entail,  12th  June  1819,  that  a  prohibition  to 
"  dispone  "  is  fully  as  effectual  to  prevent  an  heir  of  entail  from  granting  long  leases  as 
a  prohibition  to  alienate  would  be.  The  old  authorities  clearly  support  the  doctrine  that 
the  word  "  dispone  "  is  fully  equivalent,  in  the  language  of  the  law  of  Scotland,  to  the 
word  "alienaie,''  and  applies  equally  with  it  to  the  granting  of  leases;  Skem^f 
Translation  of  Regiam  Majestatem,  b.  ii.  cap.  20;  Spottiswoode^  p.  306;  Balfoia't 
Frad.  p.  163;  Major  Prad,  tit.  xxix.  p.  814;  M^Kensffies  WorkSj  voL  ii.  p.  487,  Act 
1571,  c.  39;  Baffour's  Pract  p.  200,  c.  6,  p.  207,  p.  171 ;  Act  1685,  c.  11 ;  1598,  c. 
235 ;  1597,  c.  236 ;  1581,  c.  101  ;  Major  Pract.  tit.  xxix.  p.  314.— The  effect  of  the 
decision  in  the  case  of  Hamilton  against  M*Dowall,  3d  March  1815,  is  quite  doneava/ 
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by  tlie  ^faeervatioiis  which  the  Cord  Chancellor  made  in  the  edurse  of  his  speeeh,'  in 
remittlDg  the  Buccleuch  cases,  10th  July  1817,  printed  speech ;  and,  further,  in  the 
opinion  of  the  same  Judge  in  the  Queensberry  cases,  12th  July  1819;  printed  notes,  p. 
58w     Holding  it  to  be  clear  that  this  entail  is  as  effectual  to  prevent  the  granting  of 
long  leases,  as  if  it  had  contained  a  prohibition  to  alienate,  then  it  is  only  necessary  to 
show   that   this    lease  falls   under   the   description  of  a   long  lease.     It  has   been 
finally  decided  in  the  case  of  Welsh  against  Eirl  of  Wemys^   25th   May   1813, 
affirmed  in  the  House  of  Lords  12th  July  1819,  that  a  lease  for  fifty-seven  years  is  a 
long  lease  struck  at  by  a  prohibition  to  alienate,  and  consequently  equally  prevented  by 
a  prohibition  to  dispone.     There  is  no  essential  difference  in  the  character  of  leases  for 
thirty-one  or  for  fifty-seven  years.      The    universal    practice    of    this  country  has 
eetaUished  the  period  of  nineteen   ot  twenty-one  years  as  the  term  of  endurance 
necessary   for  the  ordinary  purposes  of  cultivation.     It  is  only  necessity  that  has 
rendered  such  leases  an  exception  to  the  principle,  that  all  leases  are,  in  fact,  aliena- 
tions.    If  a  loiiger  lease  is  granted,  it  is  universally  for  some  other  and  different 
purpose  from  that  of  cultivation  alone,  as  for  improving  and  inclosing  the  property ; 
and,  accordingly,  the  statute  10th  Geo.  III.  c.  51,  assumes  the  term  of  nineteen  years  as 
the  ordinary  period  when  the  object  is  the  cultivation  and  not  the  improving  or  inclosing 
of  the  land.     That  statute  provides  a  remedy  against  the  invariable  application  of  the 
principle,  that  aU  leases  of  greater  endurance  than  nineteen  years  are  alienations.     It 
permits  heirs  of  entail  to  grant  improving  leases  for  thirty-one  years  under  certain 
conditions.     The  lease  in  the  present  case  cannot  fall  under  the  protection  of  that  Act, 
because  the  conditions  prescribed  have  not  been  observed.     It  falls  distinctly  under  the 
penal  clause  of  that  Act,  which  declares,  that  all  leases  otherwise  granted  shall  be  void 
and  null.     It  is  said  to  have  been  framed  in   terms  of  the  statute ;  and  it  is  thus 
marked  as  an  improving  lease,  not  for  the  mere  purpose  of  ordinary  cultivation,  but  for 
the  purpose  of  extraordinary  improvement ;  in  short,  a  lease  of  extraordinary,  not  of 
ordinary  endurance.     There  is  a  distinction  between  a  lease  of  [281]  thirty-one  and  a 
lease  of  nineteen  or  twenty-one  years,  both  in  the  objects  for  which  they  are  granted 
and  in  the  powers  which  the  tenants  under  them  enjoy.     In  leases  of  nineteen  or  twenty- 
one  years,  the  tenant  enjoys  no  power  of  sub-setting  or  assigning  his  tack,  unless 
specially  provided  in  his  lease;  Alison  against  Proudfoot,  Foe,  ColL  22d  July  1786; 
Earl  of  Peterborough  against  Milne,  Fac,  ColL  8th  March  1791 ;  Lord  Cassiliis  against 
Dunlop,  Fac.  CM.  5th  December  1806. 

It  has  never  been  pretended,  on  the  other  hand,  that  a  tenant  in  a  lease  of  thirty-one 
years  is  not  entitled  to  sub-set.  This  difference  in  the  powers  enjoyed  by  tenants, 
along  with  the  difference  of  object  before  noticed,  afford  marks  by  which  to  distinguish 
what  is  to  be  considered  a  long,  and  what  a  short  lea^<«e ;  and  it  may  be  held  as  fixed 
that  a  lease  of  nineteen  or  twenty-one  years  is  a  short  lease,  and  not  struck  at  by  the 
prohibition  to  alienate  or  dispone,  and  that  one  for  thirty-one  years  is  a  long  lease  or 
alienation  prevented  by  such  a  prohibition.  Twenty-one  years  has  accordingly  been 
fixed  on  by  several  decisions  as  the  longest  period  for  which  an  heir  under  an  entail  with 
these  prohibitions  can  validly  let  a  tack ;  Town  of  Peebles  against  Tenants  of  Edder- 
stone,  November  29,  1815 ;  Lord  Wemyss  against  Johnston,  29th  November  1815 ;  Lord 
Wemyss  against  Murray,  Eo.  Die. 

Tleaded  for  the  defender, — The  only  question  now  before  the  Court  is.  Whether  this 
lease  is  reducible  on  account  of  its  endurance  1  The  first  defence,  which  occurs,  arises 
from  the  decision  in  the  case  of  M^Dowall,  decided  by  the  Second  Division  of  the  Court, 
in  regard  to  a  lease  granted  upon  the  estate  of  Law.  It  was  there  found  that,  as  the 
entail  contains  no  prohibition  against  alienation,  the  heir  in  possession  was  not  tied  down, 
in  any  way,  as  to  the  endurance  of  the  leases  which  he  found  it  convenient  to  grant, 
but  was  entitled  to  grant  a  lease  to  endure  for  the  extraordinary  period  of  300  years. 
This  decision,  which  stands  unreversed,  cannot  be  got  over  by  any  reference  drawn  from 
a  mere  obiter  dictum^  though  of  the  highest  legal  authority,  which  appears  to  be  adverse 
to  the  grounds  of  that  decision.  Even  if  the  provision  of  this  entail  were  to  be  held  to 
import  a  restriction  against  alienation,  so  as  to  strike  at  leases  of  such  a  length  as  are 
held  equivalent  to  alienations  of  the  property,  a  lease  of  31  years  is  not  to  be  viewed  in 
that  light ;  and  there  is  no  case  in  which  a  lease  of  that  endurance  has  been  found  to  be 
an  alienation.  The  Act  of  the  10th  Geo.  III.  expressly  sanctions  a  lease  such  as  that 
now  nnder  reduction,  even  in  those  instances  where  the  provisions  of  the  entail  are  the 
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strictest  with  ragaxd  to  the  endoiaDce  of  leaees ;  and  mach  more  in  a  ease  wheie  aaj 
prohibition  of  this  sort  is  merely  a  matter  of  implication  and  inference. 

The  Court  were  clearly  and  unanimously  of  opinion,  that^  according  to  the  decisioii 
of  the  House  of  Lords,  in  the  case  of  the  [S^H  Duke  of  Buccleuch  against  the 
Executors  of  the  Duke  of  Queensberry,  they  were  bound  to  hold  the  term  '^dispons* 
equivalent  to  that  of  *'  alienate  " ;  and  they  accordingly  reduced  the  lease. 


No.  82.       F.C.  N.S.  VI.  282.     20  Feb.  1821.     2nd  Div.— Lord  Cringletie. 

WiLUAM  Brodte,  Pursuer. — 0.  J.  Bdl,  Shaw. 
John  Sheddan,  Defender. — J.  S.  Stewart. 


Bin  of  ExiJiange-^Ptescriptum^Act,  12  (Teo.  ///.  ek.  72.— Statutory  limitation  of  InUi 
not  interrupted  by  sentence  of  outlAwry. 

Action  was  brought  for  payment  of  a  bill  nearly  twenty-two  years  after  the  term  tt 
which  the  sum  became  exigible.  For  obviating,  therefore,  the  plea  of  the  sexemiiil 
limitation^  the  pursuer  maintained,  that  the  debtor  in  the  bill  having  continued  till  the 
commencement  of  the  action  under  sentence  of  outlawry,  pronounced  during  the  coane 
of  the  prescription,  forfeited  for  the  time  the  rights  and  privileges  of  a  citizen ;  and, 
consequently,  was  not  entitled,  in  virtue  of  the  letters  of  relaxation,  to  found  an 
exception,— especially  an  exception  originating  in  a  mere  municipal  or  statutory  law,— 
on  the  lapse  of  the  period  in  question;  Stair,  b.  ii.  tit  12,  sect  9 ;  B^rak.  b.  ii.  tit  5, 
sect.  60;  b.  iii.  tit.  7,  sect  1 ;  Poth,  ad  Pand.  lib.  41,  tit.  3,  sect  4;  Hume  on  Otmei, 
vol.  ii.  p.  262  and  263,  2d  edit. ;  Robertson  against  his  Majesty's  Advocate,  7tb  July 
1758 ;  Leslie  against  Leslie,  8th  December  1666. 

It  cannot,  besides,  be  consistently  held,  that  the  legislature  requires  that  action  shall 
be  raised  against  one  whom  the  law  itself  incapacitates  from  at  all  appearing  in  a  ooort 
of  justice;  Ersk.  b.  iii.  tit  7,  sect  1  and  37;  Bank.  b.  ii.  tit  12,  sect  17;  Prin.  of 
Equity,  b.  i.  p.  2,  ch.  2,  sect  1 ;  Sir  O.  Maeken.  p.  347 ;  Earl  of  Lauderdale  against 
YiBcount  of  Oxenford,  28th  February  1666 ;  Fraser  against  Mackenzie,  26th  Noyem- 
ber  1728. 

Antwered  for  the  defender. — In  consequence  of  the  sentence  of  outlawry,  his  eiril 
rights  were  not  extinguished,  but  the  power  of  enforcing  them  was  suspended  merely; 
and  the  letters  of  relaxation,  by  removing  that  disability,  entitles  the  defender  to  avail 
himself  of  any  plea  in  law  otherwise  competent 

[283]  The  statute  imperatively  requires  that  action  shall  be  commenced  within  the 
six  years ;  and  it  was  undoubtedly  competent  to  have  cited  the  defender,  and  even  to 
have  taken  decree  against  him ;  Ersk,  b.  ii.  tit.  5,  sect  58  and  60 ;  Hume  on  Grima, 
vol.  ii.  p.  17,  20;  Macombie  against  Duguid,  3d  January  1720;  Macghie  agaiofit 
Tinkler,  17th  December  1776. 

The  Lord  Ordinary  assoilzied  the  defender ;  and  the  Court,  upon  advising  a  petition 
with  answers,  adhered,  and  found  the  pursuer  liable  in  the  expences  of  the  answen. 


No.  83.         F.C.  N.S.  VI.  283.    28  Feb.  1821.    2nd  Div.— Lord  Gillies. 

Earl  of  Kellis,  &c.,  Pursuer. — Forsyth  et  Moncrieff, 
John  Crawford,  Defender. — J.  0.  Bdl,  Jeffrey,  et  Skene. 


Bankrupt — Sequestration — Tru^ — Personal  Oljedion. — First,  A  debtor,  by  granting* 
trust-deed  acceded  to  by  his  creditors,  not  absolutely  precluded  from  applying  for 
sequestration. 

Serondly,  Incompetent  to  award  sequestration  of  the  estate  of  a  bankrapt  as  sd 
agent  of  a  public  bank,  who,  by  his  official  transactions,  incurs  no  responsibility  to 
third  parties. 

Meldrum,  in  consequence  of  bis  affairs  falling  into  emb^rrassmentk  granted  a  dispoii- 
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tion  of  his  whole  property,  in  tnist,  for  behoof  of  hie  creditors,  and  particularly  for 
payment,  in  the  first  instance,  of  a  lar^^e  debt  incurred  to  the  Bank  of  Scotland,  by 
disoonnting  bills  for  his  own  and  his  friends'  accommodation,  while  acting  as  bank  agent 
of  that  establishment  at  St.  Andrews.  The  creditors  subscribed  a  deed  of  accession ; 
and  the  trustees,  having  taken  infeftment,  sold  the  heritable  subjects,  and,  with  part  of 
the  price,  paid  the  debt  due  to  the  bank.  But,  seven  years  having  elapsed,  and  no 
dividend  having  been  received  by  the  creditors  at  large,  the  debtor,  having  become 
dissatisfied  with  the  trustees'  management,  applied,  in  the  character  of  a  banker,  for 
sequestration  of  his  estate,  with  concurrence  of  a  creditor  whose  debt  was  contracted 
after  the  extrajudicial  arrangement  had  taken  effect.  Sequestration  being  awaided 
accordingly  by  the  Lord  [284]  Ordinary  officiating  on  the  Bills,  the  private  trustees, 
after  the  appointment  of  the  judicial  trustee,  petitioned  the  Court  for  its  recall,  and 
objected. 

First. — The  creditors  by  their  accession,  and  the  acceptance  and  proceedings  of  the 
trustees,  have  a/u«  quomtum  in  that  system  of  management  and  distribution  which  the 
sequestration  would  entirely  supersede.  And,  consequently,  while  the  trust-deed  stands 
unreduced  and  is  in  complete  operation,  the  debtor's  application  is  a  palpable  violation  of 
his  agreement  and  the  warrandice  of  the  trust  conveyance,  and  ought  not  to  receive  the 
support  of  a  court  of  justice.  It  seems,  besides,  manifestly  unjust  to  hold  that  a  debtor 
has  the  power  of  annulling  a  trust  relied  on  by  every  one  having  an  interest  in  the 
arrangement  at  the  time,  by  means  of  a  debt  afterwards  contracted,  it  may  be,  for  the 
very  purpose  of  qualifying  the  creditor  to  give  the  statutory  concurrence,  and  thereby  to 
destroy  rights  already  acquired  by  third  parties ;  BeIVs  Com,  vol.  ii.  p.  440,  note,  3d  edit. 

Secondly,     As  bank  agent,  the  debtor  does  not  fall  within  the  description  of  persons 
whose  estates  may  be  sequestrated.     He  was  the  mere  officer  or  servant  of  the  bank, 
receiving  a  stated  salary  from  his  employers,  and,  in  the  faithful  performance  of  his 
official  duties,  incurring  no  responsibility  whatever  to  the  public    By  special  agreement, 
indeed,  he  guaranteed  to  the  bank  discounted  bills ;  but  in  no  transaction  of  his  agency 
was  he  beneficially  interested.     It  would,  however,  be  incongruous  to  hold  that  the 
estate  of  a  servant  might  be  sequestrated  in  respect  of  transactions  which  could  not 
render  his  constituents'  estate  liable  to  sequestration.     And,   viewing  the  Bank  of 
Scotland  as  a  partnership,  there  can  be  no  doubt  that  it,  as  well  as  the  stock-holders, 
are  excepted  from  the  operation  of  the  sequestration  law.     For  the  Bankrupt  Act,  in 
reference  to  a  previous  section  authorising  sequestration  of  the  estates  of  individuals, 
nnder  certain  exceptions  particularly  mentioned,  further  provides,  that  the  estates  may 
be  sequestrated  "of  all  co-partnerships  carrying  on  business  under  any  of  the  denomina- 
tions or  descriptions  above  set  forth,  and  not  within  the  exceptions."     It  is,  therefore, 
obvious,  that  the  same  individuals  who,  as  such,  fall  under  the  exceptions  alluded  to, 
are  also  excepted  when  united  in  a  partnership.     And  thus,  for  the  same  reason  that  a 
partnership  in  a  lease  of  land  cannot  be  sequestrated,  the  Bank  of  Scotland,  consisting 
as  it  does  of  an  aggregate  of  individuals  excepted  from  the  sequestration  law,  must  itself 
be  excepted  also  from  that  law  under  the  express  words  of  the  statute.     But,  further, 
the  hank  is  not  a  partnership  in  the  sense  of  the  Act,  but  a  public  trust  and  corporation, 
endowed  with  political  privileges  for  the  national  advantage;  and,  therefore,  to  be 
considered,  in  questions  relative  to  its  permanency  and  dissolution,  as  the  mere  creature 
of  statute,  and  placed  under  the  special  care  of  the  legislature. 

In  answer  to  the^rs^  objection,  the  trustee  in  the  sequestra-  [286]  -tion  pleaded, — 
Although  a  party  may  justly  be  precluded  from  recalling  an  onerous  trust  like  the 
present^  or  substituting  in  its  stead  any  other  voluntary  system  of  administration,  it 
cannot  be  held  incompetent  for  the  truster  to  demand  the  benefit  of  a  law  which  the 
legislature  has  devised  as  the  most  equitable  and  expedient  for  the  management  and 
distribution  of  his  estate,  and  against  which,  accordingly,  it  must  be  presumed,  there 
does  not  any  where  exist  a  fair  and  justifiable  interest.  Were,  indeed,  the  objection 
sound,  it  must  apply  equally  to  a  multiplepoinding,  which,  in  like  manner,  establishes  a 
judicial  in  place  of  a  voluntary  mode  of  distribution ;  and  yet  it  is  confessedly  true  that 
a  previous  trust  will  not  preclude  the  granter  from  subjecting  the  trust-estate  to  that 
judicial  process.  Besides,  while,  on  the  one  hand,  by  the  statute,  there  is  no  restriction 
on  the  debtor's  right  of  applying  for  sequestration,  so,  on  the  other,  the  Court  is 
imperatively  required  to  grant  the  application ;  BdVa  Com.  vol.  i.  p.  383 ;  voL  ii.  p. 
440,  3d  edit. ;  Broughton  against  Dickson.  <fec.  2d  July  1812. 

F.c.  YOU  n.  26 
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The  second  objection  is  not  supported  by  the  statate.  The  debtor  did  the  dntte^ 
and  incurred  the  responsibility  of  an  ordinary  bank^ent,  whose  estate  may  undoubtedly 
be  sequestrated ;  and,  by  discounting  bills  for  his  own  accommodation,  he  involved  him- 
self in  obligations,  not  merely  to  the  bank,  but  to  the  individuals  whose  names  stood  on 
those  bills  as  well  as  his  own.  It  is  a  circumstance  of  no  importance  that  the  Bank  of 
Scotland  was  his  constituent ;  for  it  cannot  be  assumed  that  the  legislature  contemplated 
the  exclusion  of  the  public  banks,  insurance  and  inland  navigation  companies,  from  the 
operation  of  the  sequestration  law,  merely  because  it  is  declared  not  to  be  a  sufficient 
ground  for  sequestrating  the  debtor's  estate  that  he  is  a  holder  of  stock  in  any  of  those 
associations.  On  the  contrary,  their  very  magnitude  would,  in  the  event  of  Ixmkruptcj, 
render  the  application  of  the  law  just  the  more  expedient  But,  granting  the  exceptum 
of  such  establishments,  it  does  not  follow,  nor  would  it  accord  with  the  general  policy  of 
the  Act  to  conclude,  that  their  numerous  agents  were  likewise  meant  to  be  excepted.  A 
party  may  be  sequestrated  as  a  ^tor  or  agent,  although  his  constituents  remain  solvent^ 
and  his  bankruptcy  have  not  even  originated  in  transactions  connected  with  the  buBinen 
of  his  agency ;  Montague^s  Bank  LaWf  voL  L  p.  12  ;  voL  ii.  p.  1 1,  note  L  edit  2d ;  B(ffi 
Com,  vol.  i.  p.  369,  note  i.  edit  3d. 

The  Court  repelled  the  preliminary  objection,  a  majority  of  judges  holding  tiiat  tlie 
granting  of  a  trust^eed  is  not  an  absolute  bar  to  the  debtor's  application ;  and  theie 
were  no  special  circumstances  attending  this  extrajudicial  arrangement  which  warranted 
a  recall  of  the  sequestration. 

The  second  objection  was  unanimously  sustained,  several  of  the  judges  resting  their 
opinions  on  the  general  principle,  that  one  [286]  who  acts  in  the  capacity  of  a  men 
servant,  and  thereby  incurs  no  responsibility  to  third  parties,  does  not,  in  respect  of  each 
employmenti  come  within  the  description  of  a  factor  or  agent,  according  to  the  tnie 
spirit  and  meaning  of  the  statute. 
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Mrs.  Jankt  M'Intyrb,  Pursuer. — George  Cranstoun  et  J.  S.  More, 


The  Tbustbks  of  Duncan  M'Farlanb,  Defenders. — John  BlackweU  et 

Alex.  Wood, 

Testament — Writ — Legacy, — ^Case  in  which  a  posterior  and  larger  legacy  was  held  not 
to  derogate  from  a  prior  and  smaller  one. 

Duncan  MTarlane  executed  a  trust-disposition  and  settlement,  whereby  he  disponed 
to  certain  persons  his  whole  property  and  effects  "  in  trust,  and  to  be  employed,  applied, 
or  appropriated  to  the  purposes  after  specified.  In  the  first  place.  For  payment  tnd 
satisfaction  of  all  my  just  and  lawful  debts,  charges  of  my  funeral,  and  aU  expences 
attending  the  recovery,  administration,  and  management  of  the  trust-estate,  and  execn- 
tion  hereof,  and  in  all  respects  whatsoever.  Secondly ^  For  payment  of  such  legacies  and 
bequests,  and  to  such  person  or  persons,  as  I  shall  hereafter  specify  by  any  codidl 
hereto,  or  by  any  separate  writing,  memorandum,  or  direction  under  my  hand,  to  my 
said  trust-disponees."  Thirdly^  The  whole  free  surplus  or  residue  of  the  trust-estate  is 
directed  to  be  laid  out  for  the  behoof  of  the  testator's  grand-children  and  heirs  of  their 
bodies,  whom  failing,  to  his  own  nearest  heirs  and  assignees.  This  trust-deed  wis 
executed  in  the  year  1812.  The  grantor  died  in  1817.  Some  time  before  his  death  he 
made  a  donation  of  L.600  to  the  pursuer,  who  was  his  niece.  After  his  death,  two 
codicils  were  found  in  his  repositories,  the  first  of  which  was  dated  26th  July  1815,  and 
the  other  in  September  1816.  The  first  of  these  was  entitled,  "  Instructions  by  Dancui 
MTarlane,  late  of  the  Royal  Bank  of  Scotland,  to  George  and  William  Mitchell  and 
Andrew  Bogle,  Esquires,  of  said  bank,  trust-disponees  under  and  in  terms  of  his  settle- 
ment dated  17th  March  1812."  By  this  codicil  he  directed  his  trustees,  in  case  the 
pursuer  should  survive  him,  to  pay  her  the  sum  of  L.300  sterling,  "  to  be  payable  at 
the  distance  of  one  year  after  my  decease,  under  this  condition,  that  she  shall  on- 
[289]  -ly  be  entitled  to  the  interest  of  that  capital  half-yearly,  and  that  the  stock  shall 
remain  with  the  trustees  until  they  shall  think  fit  to  lay  out  the  si^me  for  her  behoof 
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andlier  heirs,  under  such  injunctions  as  tbe  said  tmstees  shall  deem  at  their  discretion 
most  safe  and  beneficial,  wiU&out  her  controuL  In  witness  whereof,  I  hare  written  and 
sabscribed  this  instruction  and  bequest  at  Edinburgh,  the  26th  day  of  July  1815  years. 
(Sifnied)  Duncan  M'Faalanb."  This  part  of  the  deed  was  not  holograph  of 
M'Farhme,  but  only  signed  by  him.  He  however,  made  the  following  addition  in  his 
own  hand,  "  I  add  to  this  that  Jenny  M'Intyre  is  to  have  all  my  furniture  and  my 
wearing  clothes,  and  every  thing  that's  in  the  house  belonging  to  me,  (Signed)  Dunoan 
M*Fablans.  Wrote  by  myself  this  part  of  it."  The  other  codicil  was  throughout 
holograph  of  M'Farlane,  and  of  the  following  tenor,  "  I,  Duncan  M^Farlane,  late  porter 
to  the  Eoyal  Bank  of  Scotland,  being  in  perfect  health  in  both  body  and  mind,  do  here 
bequeath  to  Jenny  M*Intyre  a  legacy  of  L.400  sterling,  her  being  my  sister's  daughter, 
and  my  present  servant^  and  also  all  my  household  furniture,  clothes,  and  every  thing 
that  belongs  to  me ;  but  she  is  only  to  get  the  money  at  my  decease ;  I  must  have  the 
interest  of  it  while  I  live,  to  support  myself."  By  this  last  codicil,  the  money  was  pay- 
able on  the  death  of  MTarlane ;  and  the  trustees  having  refused  to  pay  it  on  the  ground 
that  the  bequest  was  more  than  satisfied  by  the  donation  of  L.600  which  the  pursuer 
had  received  from  M'Farlane  recently  before  his  death,  she  brought  an  action  for  the 
payment  of  the  sum  therein  mentioned,  and  obtained  decree  for  it  by  a  judgment  of  the 
Second  Division  of  the  Court.  She  then  brought  an  action,  founded  on  the  instructions 
dated  26th  July  1815,  concluding  that  the  trustees  should  be  compelled  to  pay  her  the 
farther  sum  of  L.300,  or,  at  least,  to  lay  it  out  in  an  advantageous  manner  for  her 
children,  making  the  interest  payable  to  herself  during  her  life.  Defences  were  given 
in,  stating,  1^,  That  the  writing  libelled  on  was  informal,  being  neither  holograph  of 
the  grantor,  nor  executed  in  terms  of  the  statutory  solemnities.  2c2,  That  the  subsequent 
legacy  of  L.400  and  a  separate  donation  of  L.600  granted  by  the  testator,  in  favour  of 
the  pursuer,  must  be  held  to  hkve  been  granted  in  satisfaction  of  the  legacy  in  ques- 
tion, and  in  full  of  all  that  the  pursuer  should  be  entitled  to  claim  through  the  testator's 
deatk 

Lord  AUoway  pronounced  the  following  interlocutor  (29th  June  1819) :  "The  Lord 
Ordinary  having  heard  parties'  procurators,  and  having  made  avizandum  to  himself  with 
the  process,  and  considered  the  same,  finds  that  the  codicil  dated  26th  July  1815,  in  so 
far  as  it  relates  to  the  legacy  of  L.dOO  to  the  pursuer,  is  not  a  probative  deed,  and  can- 
not receive  effect:  Finds,  that  the  posterior  codicil  in  September  1816  includes  the 
household  furniture  contained  in  the  former  codicil,  and  clearly  excluded  the  former 
legacy  of  these  subjects ;  and,  there-  [290]  -fore,  even  if  the  sum  of  L.300  had  been 
coDsidered  as  sufficiently  instructed  by  the  first  codicil,  it  must  have  been  held  as 
indaded  under  the  second,  where  a  larger  sum  was  left  to  the  pursuer ;  and,  therefore, 
aaeoilzies  the  defenders  from  this  action,  and  decerns,  but  finds  no  ezpences  due." 
Upon  a  representation,  with  answers,  "The  Lord  Ordinary  having  considered  this  repre- 
sentation, and  the  answers  thereto,  together  with  the  whole  process,  in  respect,  pnmo, 
that  there  is  not  a  word  in  the  codicil  with  regard  to  the  L.300  alleged  to  be  in  the 
handwriting  of  the  testator,  except  his  unauthenticated  subscription,  and  there  is  no 
eridence  that  the  words  with  regard  to  the  household  furniture,  although  written  upon 
the  same  piece  of  paper,  were  written  at  the  same  time  that  the  testator  is  alleged  to 
have  sabscribed  the  codicil  as  to  the  L.300 ;  and,  secundo^  That,  if  the  informal  codicil 
SB  to  the  legacy  of  L.300,  and  the  entry  as  to  the  household  furniture,  were  held  as  one 
codidl,  it  must  be  presumed  that  the  posterior  codicil  of  L.400,  and  the  household 
fomiture,  necessarily  included  the  former,  because  the  corpus  of  the  household  furniture 
could  only  be  once  legated ;  and,  therefore,  the  last  legacy  necessarily  extinguished  the 
fiist,  and  shewed  that  the  testator  had  fully  comprehended  the  former  legacy  in  the 
new  one;  therefore,  refuses  the  representation,  and  adheres  to  the  interlocutor  com- 
plained oi" 

Against  these  interlocutors  the  pursuer  jpetUioned  and  pleaded^ — 
That,  although  the  first  part  of  the  writing  founded  on  was  not  holograph  of 
MTarlane,  yet  that  the  three  last  lines  being  entirely  in  his  hand-writing,  the  document 
was  entitled  to  the  privileges  of  a  holograph  deed.  The  holograph  addition  made  to  the 
codicil,  recognises  that  codicil  as  his  deed,  and  excludes  the  possibility  of  forgery  as 
effectually  as  if  he  had  written  the  whole  codicil  with  his  own  hand.  The  whole  is 
contained  in  one  sheet  of  paper ;  and  the  addition,  holograph  of  the  testator,  authenti- 
cates the  whole  writing,  upon  the  principle  laid  down  by  all  our  authorities^  that,  where 
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the  mibstantials  are  written  by  the  granter,  the  whole  deed  is  entitled  to  the  privilegei 
of  a  holograph  writing ;  Stair,  b.  iv.  tit.  42,  sect  6  ;  Erskine,  b.  iii.  tit.  2,  sect  22 ; 
Vans  against  Malloch,  January  23,  1675,  Stair^s  Deeisiom. 

The  whole  fortune  of  the  testator  amounted  to  L.3900 ;  and  he  always  informed  the 
pursuer  that  he  meant  to  give  her  one-third  of  it ;  and  unleas  efTect  were  given  to  the 
codicil  founded  on,  his  intention  would  be  defeated.  If  it  is  sustained,  she  will  jiBt 
receive  in  whole  L.1300,  the  sum  which  her  uncle  intended  she  should  receive.  It  is 
not  a  rule  of  law,  as  is  assumed  in  the  interlocutor  of  the  Lord  Ordinary,  that,  where 
there  are  two  separate  deeds,  leaving  pecuniary  legacies  to  the  same  indivi-  [291]  -dnal, 
the  last  deed,  if  the  legacy  shall  be  of  eqnal  or  greater  amount  than  what  is  contained  ia 
the  first,  shall  be  held  to  supersede  it ;  Digest.  22,  3,  12 ;  Voet.  2,  408 ;  Roper  i.  491; 
Brawn's  Chanceiy  Cases,  390;  2,  Founiainhally  231,  June  20,  1704;  Swinbm 
(Powell's  edit)  iii.  1028;  Bacon's  Ahndg^ment,  vol.  iv.  361,  oct  ed. ;  Toller's  Law  of 
Executors,  335. 

Answered, — ^I.  The  codicil  founded  on  is  informal  and  improbative,  being  neither 
holograph  of  the  granter,  nor  executed  in  terms  of  law.  It  is  not  written  upon  the 
trust-deed,  but  is  engrossed  upon  a  separate  piece  of  unstamped  paper.  It  is  not  in  the 
hand-writing  of  the  testator;  and  neither  the  writer  nor  witnesses  are  named  or 
designed ;  so  that,  in  terms  of  the  Act  1681,  c  5,  it  is  null  and  void.  In  the  previooB 
litigation,  in  which  the  pursuer  founded  on  the  codicil  written  in  1816,  she  admitted 
that  the  one  on  which  she  now  founds  could  not  be  effectual  in  law.  There  are  here  in 
truth  two  deeds,  the  one,  if  good  for  any  thing,  is  a  grant  of  a  sum  of  money, — the 
other  is  a  legacy  of  household  furniture.  They  are  separate  from  each  other  and 
entirely  apart, — the  one  is  allowed  to  be  a  mere  form  drawn  up  for  directing  how  to 
execute  a  codicil  to  be  afterwards  granted ;  while  the  other,  being  holograph,  is  an 
effectual  legacy  of  the  furniture.  They  are  not  the  same,  but  distinct  deeds ;  there  is 
no  evidence  that  they  were  made  at  the  same  time,  while  there  is  the  strongest  presnmp- 
tion  that  they  were  written  at  different  periods.  The  pursuer,  assuming  that  they  are 
one  and  the  same  codicil,  argues,  that  the  posterior  holograph  writing  validates  the  pre- 
ceding one.  This  plea  is  not  relevant.  The  holograph  codicil  which  regards  the 
furniture  cannot  be  founded  on,  because  it  was  actually  revoked  and  superseded  by  tiie 
posterior  codicil,  which  of  new  bequeathed  the  furniture  along  with  the  increased  legacy 
of  L.400.  The  improbative  codicil,  therefore,  stands  alone,  and  cannot  receive  any 
support  from  the  codicil  of  the  household  furniture  on  the  same  paper,  which  was  after- 
wards extinguished  by  the  testator  himself.  But,  supposing  that  the  holograph  codicil 
had  not  been  superseded,  the  authorities  quoted  establish  the  very  reverse  of  the  plea 
maintained  by  the  pursuer.  In  the  present  case,  neither  the  legatee's  name,  nor  the 
sum,  nor  the  date,  nor,  in  short,  any  part  whatever  of  the  codicil  now  attempted  to  he 
supported,  is  holograph  of  the  testator. 

11.  With  regard  to  the  intention  of  the  testator,  the  presumption  is,  not  that  each 
of  his  bequests  was  to  exist  independent  of  those  subsequent,  but  that  they  were  tadtly 
revoked  and  set  aside  by  the  posterior  donations.  The  codicil  of  1816  conteJned  a  more 
liberal  bequest  than  the  one  now  founded  on ;  and  it  is  extremely  improbable  that  the 
greater  legacy  should  have  been  made  payable  on  the  testator's  death,  while  payment  of 
the  smaller  legacy  was  postponed  to  a  more  distant  term.  If  it  had  been  the  testator's 
intention  that  both  should  have  been  effec-  [292]  -tual,  the  presumption  arising  from 
the  circumstances  is  supported  by  law ;  Forbes  on  Testaments,  b.  iL  cap.  6,  sect  12 ;  b. 
iii.  tit.  8;  b.  iv.  tit  8,  sect  33;  b.  iii.  tit  9,  sect  5;  Bairns  of  Wallace  against 
Wallace,  November  11  and  13,  1630,  Fol  Diet.  vol.  i.  p.  425 ;  Traill  against  Gordon, 
2l8t  July  1676;  Davidson  against  Randall,  25th  June  1706,  Fol  Diet.  voL  ii.  p.  144; 
Burnett  against  Maitland,  24th  February  1709,  Fol  Diet.  vol.  ii  p.  144;  Hamilton 
against  Grant,  Mor.  p.  11,467 ;  Lord  Elchies,  voce  Legacy,  No.  2 ;  Belchies  and  Oliphant 
against  Murray,  December  22,  1752;  Diet.  vol.  iv.  p.  119;  Mor.  p.  11,861,  and  App. 
iL  voce  Legacy,  No.  18;  Kirkpatrick  against  Schute,  February  7,  1765,  Fae.  Cdl  No. 
iii.  p.  5  ;  Gallic  against  M'Kenzie,  18th  December  1782  ;  Fac.  Coll  c.  1,  6,  t  42, 1. 19, 
De  Fideieom ;  Dig.  lib.  30,  t  unie.  c.  1 ;  Dig.  lib,  26,  t  2,  1.  8,  sect  3 ;  ibid.  1.  10, 
sect  1 ;  lib.  30,  t  1,  c.  34,  sect.  3 ;  Vinnitis,  p.  467,  De  Ademp.  Legal,  Ad  Pond.  No. 
218,  De  Legal;  Lord  Hardwicke,  p.  59;  Roper  on  Legacies,  p.  499;  ToUer,  p.  336; 
Ersk.  b.  iii.  tit  9,  sect  14;  Dig.  lib.  32,  1.  75,  De  Legal. 

Ifivd  ff^rmand  said, — I  think  the  two  codicils  are  distinct^  sx^i  must  both  bQ 
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sustained.  They  leave  different  sums  in  different  ways.  The  first  gives  L.400  to  this 
woman  herself,  while  the  other  hestows  upon  her  only  a  liferent  of  L.300,  while  the  fee 
is  settled  upon  her  heirs. 

Lord  Bcdgray. — I  am  of  a  different  opinion.  I  do  not  think  the  codicil  leaving 
L300  to  this  woman  a  probative  writing.  In  the  case  of  Houston  and  Forrester,  the 
Court  did  not  pay  any  regard  to  a  writing  infinitely  stronger  than  that  now  founded  on. 
Then,  if  this  is  considered  as  a  qucBstio  voluntatis^  I  do  not  think  that  Mr.  M'Farlane 
intended  to  leave  so  much  money  as  the  two  legacies  together  would  make  to  a  person 
in  the  pursuer's  situation.  In  considering  questions  of  intention,  we  must  put  our- 
selves into  the  situation  of  the  parties ;  we  must  consider  what  it  is  likely  they  would 
have  done.  Now,  when  I  consider  the  habits  and  status  of  the  parties  in  this  case,  I  am 
strongly  inclined  to  think  that  the  bequest  of  L.400  was  looked  upon  by  the  granter  and 
the  pursuer  as  an  ample  provision  or  remuneration  for  any  services  she  had  rendered  him. 
Indeed,  I  am  weU  convinced  that  the  pursuer  has  already  got  much  more  than  her 
uncle  intended  she  should  have  \  for  I  do  not  doubt  that  the  donation  of  L.600  which 
was  made  recently  before  the  death  of  M*Farlane,  was  intended  to  cover  every  thing  she 
might  have  expected  at  his  death. 

Lord  Suecotlu — I  agree  with  Lord  Balgray.  I  do  not  think  the  codicil  for  L.300  a 
probative  writing.  As  to  the  question  of  intention,  I  have  some  difficulty.  Where  the 
terms  of  a  deed  are  not  clear,  I  consider  the  general  rule  of  the  law  of  Scotland  to  be, 
that  a  poeterior  and  larger  legacy  puts  an  end  to  a  prior  and  [293]  smaller  one.  The 
commentators  on  the  civil  law  ail  agree  that  in  such  a  case  there  shall  not  be  two 
legacies.  I  do  not  enter  into  Lord  Hermand's  argument  that  the  two  legacies  are  here 
given  to  different  persons.     The  conditions  are  different,  but  the  person  is  the  same. 

Lord  BcUmuto  thought  that  the  pursuer  was  entitled  to  receive  both  the  legacies. 

The  Lord  President  said  that  he  considered  the  codicil  founded  on  entitled  to  the 
privil^es  of  a  holograph  writing,  and  that,  such  being  the  case,  there  was  no  room  for 
the  inquiry  what  might  have  been  the  intention  of  MTarlane.  Whatever  that  might 
have  been,  as  the  case  stands,  he  has  given  the  pursuer  a  right  to  demand  payment  of 
both  the  legacies. 

The  Court,  accordingly,  altered  the  interlocutor  of  the  Lord  Ordinary,  and  found 
the  pursuer  entitled  to  the  legacy  claimed. 

A  reclaiming  petition  was  presented  and  followed  by  answers,  but  the  Court 
adhered. 

[Cf.  OaUander  v.  CkiUander's  Tmstees,  2  M.  2dl, passim  ;  Young's  Trustees  v.  Ross^  3 
M.  13;  Maitland's  Trustees  v.  MaiOand,  10  M.  88;  Oavine's  Trustees  v.  Lee,  10  £. 
452,  455.] 
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Alexander  Dick  and  other  Councillors  of  the  Burgh  of  Elgin,  Complainers. 

^.  Clerk,  J,  Moncrieff,  et  Ivory. 


Patrick  Duff,  Senior  and  Junior,  Town-Clerks,  Bespondents. — Cranstoun 

et  Cockbum. 

Burgh  Royal — Process, 

A  petition  and  complaint  at  the  instance  of  certain  councillors  of  the  burgh  of 
Elgin,  praying  for  removal  of  the  town-clerks,  on  the  ground  of  their  having  acted, 
during  a  contested  [294]  election  of  a  Member  of  Parliament,  as  political  agents  of  one 
of  the  parties,  whose  object  they  endeavoured  to  forward  by  means  of  their  official 
powen  and  influence,  dismissed  as  incompetent,  the  proceeding  not  being  authorised  by 
the  election  statutes. 
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No,  87.       F.C.  KS.  VI.  294.    3  March  1821.     2nd  Div.— Lord  PitmiUy. 

Syme,  Trufit-Disponee  of  John  Eanaldson,  Pursuer. — Dean  of  FaeuUy  Bm, 

CUrk,  Skene. 

Mrs.  Bakaldson  Dickson  and  Husband,  Defenders. — Cranstoun,  FvUerUm, 

Tailzie. — Where  an  entail  contains  a  prohihition  against  selling  or  contracting  deht,  bat 
no  prohibition  against  altering  the  order  of  succession,  a  trust-disposition  to  take 
effect  at  granter's  death  for  payment  of  debts,  and  appointing  reversion  to  be  conveyed 
to  heirs  and  assignees,  but  not  proceeding  on  a  narrative  of  an  intention  to  alter  the 
succession,  found  not  a  sufficient  alteration. 

The  estate  of  Blairhall  was  held  under  an  entail  containing  tbis  prohibitory  daiue : 
*'  That  it  shall  not  be  lawful  to,  or  in  the  power  of,  the  said  John  Banaldson,  my  bod, 
or  any  of  the  other  heirs  of  taillie  above  mentioned,  whether  male  or  female,  or  the 
descendants  of  their  bodies,  to  sell,  alienate,  wadset,  dispone,  or  grant  in  feu-&rm,  either 
redeemably  or  irredeemably,  except  as  hereafter  mentioned,  the  lands  and  estate  abore 
resigned,  or  any  part  or  portion  thereof,  or  to  contract  debts,  or  grant  bonds  or  other 
securities  of  whatever  nature,  whether  heritable  or  moveable." 

John  Ranaldson,  the  heir  of  entail,  having  got  into  difficulties,  executed  a  trust-deed, 
*'  assigning  and  disponing  to  and  in  favour  of  William  Copland,  Esquire,  of  CoUiestoii, 
and  John  Syme,  W.S.,  and  the  acceptors,  &c.  all  and  sundry  lands  and  heritages,  teinds, 
adjudications,  reversions,  woods,  mills,  fishings,  tacks,  steadings,  and  possessions,  and 
heritable  debts  belonging  to  me,  or  which  shall  be  pertainiog  to  me,  in  any  manner  of 
way,  at  [296]  the  time  of  my  decease,  with  the  whole  vouchers,  instructions,  and  cod- 
veyances  thereof,  and  writs  and  deeds  granted,  and  diligence  and  execution  used  and 
obtained  for  security  of  the  said  debts,  together  with  all  right,  title,  interest,  and  claim 
of  right,  which  I  have  or  can  pretend  to  the  said  lands  and  heritages  pertaining  and 
belonging  to  me  at  the  time  foresaid ;  and,  particularly,  without  prejudice  to  the  gener- 
ality foresaid,  I  do  hereby  give,  grant,  assign,  and  dispone,  to  and  in  favour  of  the  said 
William  Copland  and  Johji  Syme,  and  their  foresaids,  all  and  whole  the  lands  of 
Langleys  and  Wester  Broom,  &c. ;  but  declaring  that  these  presents  are  granted  by  me 
in  trust  only,  with  the  powers  and  for  the  uses  and  purposes  following,  viz*  In  thejM 
place,  with  power  to  my  said  trustees,  &c.  to  sell  and  dispose  of  the  lands  and  other 
heritages  hereby  disponed  in  whole  or  in  parcels,  either  by  public  voluntary  roup  or 
private  bargain,  and  on  such  conditions,  and  at  such  prices,  as  can  be  got  for  the  same; 
and  with  power  to  my  said  trustees  to  receive  payment  of  the  price,  or  take  bonds  for 
the  same,  from  the  purchaser  or  purchasers,  with  one  or  more  cautioners  reputed  respon- 
sible at  the  time ;  and  with  power  to  the  said  trustees  to  grant  dispositions,  discharges, 
or  other  writings  necessary,  with  all  clauses  needful,  to  the  purchaser  or  purchasers  of 
the  said  lands,  and  that  simply  as  that  the  purchasers  shall  be  noways  concerned  with 
the  application  of  the  price  or  prices  thereof.  Secondly^  It  is  hereby  provided  and 
declared,  that  these  presents  are  granted  for,  and  to  the  special  end  and  effect,  that  the 
prices  of  the  lands  and  others  above  disponed,  and  rents  thereof,  which  shall  become 
due  subsequent  to  my  decease,  and  preceding  the  purchaser's  entry,  after  dedaction  of 
public  burdens  and  the  expences  of  the  sale,  and  other  necessary  expences  to  be 
incurred  in  the  management  of  the  lands  and  others  hereby  disponed,  shall  be  applied 
for  payment  of  all  the  just  and  lawful  debts  which  shall  be  resting  owing  by  me  at  the 
time  of  my  decease,  to  whatever  person  or  persons ;  and,  after  payment  of  my  said 
debts,  the  said  trustees  shall  make  payment  of  the  residue  of  the  price  of  the  said  lands 
and  others,  to  my  heirs  or  assignees,"  &c.  The  deed  also  contained  a  clause  of  absolate 
warrandice  and  assignation  to  the  writs  and  evidents,  rents,  maills  and  dutiesi  in 
commom  form,  "  and  generally  every  other  thing  thereanent,  to  do,  use,  and  exercise  as 
fully  and  freely  in  all  respects  as  I  could  have  done  myself  while  in  life,"  &c  It  also 
contained  a  precept  of  sasine  as  to  the  lands  of  Langleys  and  Wester  Broom. 

After  the  death  of  John  Ranaldson  in  1796,  an  action  was  brought  by  his  trustee, 
for  having  it  found,  that  he  was  not  bound  as  institute  by  the  resolutive  cL&use  of  the 
entail  of  Blairhall,  in  which  he  was  unsuccessful  {vide  Foe.  GoU.  27th  February  1799); 
and  the  decision  was  confirmed  on  appeal. 

After  the  death  of  John  Ranaldson,  an  action  was  brought  [296]  by  Mrs.  Anne 
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Banaldson  Dickson,  his  sister,  and  next  heir  of  entail,  for  redaction  of  a  precept  of  dare 
constai  and  inf ef  tment  ohtained  by  him  to  the  lands  of  Langleys  and  West  Broom,  as 
having  been  granted  by  the  superior  after  he  was  denuded,  and  of  the  trust-deed  and 
inf ef tment  in  favour  of  the  trustees ;  and  in  this  action  she  obtained  decree  of  reduction 
{vide  Foe,  CM.  24th  February  1801). 

Mrs.  Anne  Ranaldson  Dickson  being  advised  that  she  had  power  to  alter  the  order 
of  succession  of  Blairhall,  executed  a  deed  of  obligement  to  infeft  in  favour  of  herself 
and  her  heirs,  containing  procuratory  of  resignation  and  precept  of  sasine ;  and  an  action 
having  been  brought  by  her  for  trying  the  validity  of  this  obligation,  it  was  found, 
"  that  the  entail  of  Blairhall  does  not  contain  a  valid  prohibition  against  altering  the 
order  of  succession ;  and  that,  therefore,  the  pursuers  had  power  to  grant  and  execute 
the  obligement  to  infeft,  and  other  titles  following  thereon,  which  were  expede  by 
them." 

The  present  action  was  then  brought  by  John  Syme,  as  trustee  for  John  Banaldson, 
for  having  it  found  that  the  entail  of  Blairhall  was  not  so  framed  as  to  be  efTectual  to 
prevent  &e  debts  and  deeds  of  John  Ranaldson  being  good  against  the  estate;  that 
he  had  it  in  his  power  to  alter  the  order  of  succession,  and  to  sell  the  estate ;  and  that 
by  the  trust-deed  he  did  actually  alter  the  order  of  succession,  or  at  least  gave  such 
powers  to  the  trustees  as  to  enable  them  to  make  the  estate  liable  for  all  his  just  and 
lawful  debts. 

Mrs.  Anne  Eanaldson  Dickson  stated  in  defence,  1.  That  the  trust-deed  is  not 
expressed  in  terms  suJQiciently  comprehensive  to  carry  the  entailed  estate.  2.  That  the 
judgment  reducing  the  trust-deed,  in  so  far  as  concerned  the  lands  of  Langleys  and 
West  Broom,  is  res  judicata  against  the  pursuer  on  every  right  conveyed  by  the  deed ; 
and,  3.  That^  supposing  these  defences  unfounded,  the  pursuer  never  altered  the  order 
of  succession,  and,  by  executing  the  trust-deed  for  the  purpose  of  selling  and  paying 
dehts^  committed  a  contravention  of  the  entedl. 

Lord  Fitmilly,  Ordinary,  sustained  the  defences  generally;  but  the  Court,  in  re- 
newing his  judgment,  adhered  to  it  entirely,  on  the  last  defence,  that  John  Bai^aldson 
had  not,  by  the  trust-deed,  made  an  effectual  alteration  of  the  succession. 

The  pursuer  petitioned  and  pleaded. — ^The  trust-deed  is  plainly  and  directly  an 
alteration  of  the  succession,  and,  as  such,  i&  not  struck  at  by  the  entail,  as  decided  in 
the  former  action ;  and  there  are  no  grounds  of  equity  in  &vour  of  the  defender,  as  she 
has  by  her  own  act  put  an  end  to  the  entail  altogether.  If  a  declarator  of  irritancy  had 
been  founded  on  the  trust-deed  during  John  Banaldson's  life,  the  strictest  interpretation 
[297]  must  have  been  granted  in  his  favour,  and  the  deed  must  have  been  held  effectual, 
unless  it  could  be  shewn  that  it  could  not  bear  a  construction  consistent  with  the 
admitted  power  to  alter  the  succession  and  put  an  end  to  the  entaiL 

The  pursuer  may  admit  that  a  deed  which  does  not  contain  any  direct  provisions  for 
altensg  the  succession,  but  merely  affects  it  indirectly  and  by  a  consequence  not 
immediately  within  the  view  of  the  grantor,  as  by  a  sale,  may  not  perhaps  be  regarded 
as  an  alteration.  But,  on  the  other  hand,  where  the  heir  makes  a  settlement  of  his 
affairs,  by  appointing  his  trustees,  after  the  discharge  of  his  debts,  to  re-convey  his 
property  to  a  new  and  different  series  of  heirs,  it  seems  difficult  to  conceive  why  this 
should  not  be  held  a  proper  exercise  of  the  admitted  power  to  alter  the  succession,  as  it 
is  no  reason  for  holding  it  a  deed  of  a  different  description,  because  it  contains  a  pro- 
vision for  payment  of  debts,  which  is  the  case  in  all  settlements  where  there  is  no 
entail,  without  altering  their  nature  as  settlements.  The  settlement  here  is  a  settlement 
on  a  new  series  of  heirs,  not  indirectly,  but  by  an  express  provision. 

It  makes  no  difference  that  the  trust-deed  contains  neither  procuratory  nor  precept 
applicable  to  the  entailed  estate,  as  the  only  difference  between  a  simple  disposition  and 
a  disposition  with  procuratory  and  precept,  consists  in  the  manner  in  which  the  disponee 
is  to  complete  his  right  under  it  The  same  mode  of  completing  the  right  must  have 
been  followed,  if  John  Eanaldson  had  simply  disponed  to  himself ;  whom  failing,  to  the 
pursuer ;  whom  failing,  to  his  own  heirs  and  assignees ;  or,  if  he  had,  on  the  narrative 
of  the  power  to  alter  simply,  disponed  the  estate  of  Blairhall  to  A  B,  whom  failing,  to 
C  D,  and  a  series  of  heirs,  or,  if  he  had  granted  a  bond  of  tailzie  obliging  himself  to 
tesign  for  new  inf  ef  tment  in  favour  of  his  eldest  son  and  the  heirs  of  his  body,  reserving 
his  own  liferent ;  aU  of  which  modes  of  disponing  would  have  been  effectual  to  alter  the 
succession.    This  question,  too,  does  not  depend  on  the  circumstance  of  the  deed  being 
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onerous  or  grataitoUs ;  for,  if  an  heir  has  power  to  alter  the  saoceBsion,  there  is  no  kw 
to  prevent  a  third  party  purchasing  such  alteration. 

Although  the  main  purpose  of  the  trust-deed  might  be  payment  of  debts,  the 
question  is  not  what  was  the  purpose  of  the  deed,  but  what  is  its  nature  and  effect; 
and,  supposing  that  the  pursuer  had  not  been  a  creditor,  but  that  John  Banaldaoo, 
wishing  to  settle  his  affairs,  had  made  this  deed,  disponing  his  whole  property,  and  inier 
cUia  the  estate  of  Blairhall,  with  instructions  to  his  trustees  to  pay  his  debts,  and,  if 
necessary,  to  sell  and  then  to  denude  in  favour  of  a  certain  series  of  heirs,  there  caniio( 
be  a  doubt  that  this  would  have  been  a  deed  altering  the  order  of  succession.  The 
trust-deed  was  a  mortis  causa  settlement,  as  it  could  take  no  effect  till  the  granter'a 
death,  and  conveyed  nothing  to  the  trustees  but  the  lands  which  should  be-  [296]  -long 
to  him  at  the  time  of  his  death,  and  is,  therefore,  much  strouger  than  if  it  had  been  a 
direct  conveyance  of  special  subjects,  with  reservation  of  the  grantor's  liferent.  If  John 
Ranaldson,  after  executing  this  deed,  had  made  an  entail,  settling  the  estate  of  Blair- 
hall, or  appointing  the  residue  to  be  laid  out  in  lands  to  be  entailed  on  a  certain  series 
of  heirs,  this  would  undoubtedly  have  been  an  alteration  of  the  succession ;  but  the 
trust-deed  would  have  come  before  it;  and,  if  the  one  was  effectual,  the  other  miut 
have  been  equally  so ;  Innes  against  Kerrs,  23d  June  1807. 

The  trust-deed  is  a  conveyance  to  the  trustee  of  all  the  powers  which  the  granter 
could  have  lawfully  executed  himself ;  and  the  trustee  is  entitled  to  the  full  benefit  of 
these  powers  to  enable  him  to  carry  the  trust  into  execution ;  and  although,  from  there 
being  no  procuratory  or  precept,  he  cannot  make  his  right  effectual,  except  by  an  action 
against  the  heir  of  investiture,  this  is  a  mere  objection  in  point  of  form,  and  does  not 
affect  the  substance  of  the  right  conveyed.  The  defender,  though  she  does  not  repreaent 
John  Kanaldson  with  regard  to  deeds  falling  beyond  the  powers  of  the  entail,  unques- 
tionably represents  him  in  deeds  falling  within  the  powers ;  and  as  he  had  power  to 
alter  the  succession,  and,  if  he  executed  a  deed  calculated  for  that  purpose,  she  is  bound 
to  implement  such  deed  in  the  same  way  as  she  would  have  been  bound  to  give  effect  to 
a  contract  of  sale,  supposing  there  had  been  no  prohibition  to.  sell 

The  prohibition  to  alter  the  order  of  succession,  is  the  main  support  of  every  entail 
Hope's  Treatise  on  Taillies,  sect  9 ;  Practices,  p.  402 ;  and  the  efficiency  of  every  entail, 
in  so  far  as  it  strikes  against  onerous  deeds,  depends  on  the  resolutive  clause,  and  on 
the  title  of  the  subsequent  heirs  to  insist  in  a  declarator  of  irritancy.  Bat,  if  a  declarator 
of  irritancy  on  account  of  the  trust-deed  as  a  contravention  had  been  brought  during  the 
life  of  John  Kanaldson,  he  might  have  stated  in  defence  (and  any  effectual  defence 
against  such  an  action  must  equally  operate  in  support  of  the  deed  challenged  as  a  con- 
travention), that  the  heir  had  no  legal  interest,  because  he  had  power  to  alter  the 
destination,  and  cut  off  her  right  entirely ;  and  that,  if  he  had  power  to  alter  the  suc- 
cession, there  could  be  no  Jus  crediti  in  the  heirs  of  entail  to  insist  in  the  declarator. 
It  is  altogether  inconceivable  that  the  proprietor,  the  actual  ffar  of  the  estate,  can  be 
liable  to  a  declarator  of  irritancy  of  his  whole  right  in  his  lifetime,  at  the  instance  of 
parties  whose  title  he  has  power  to  cut  off  by  a  voluntary  and  gratuitous  act. 

In  a  strict  entail,  each  heir  succeeds  in  his  order  by  the  entailer's  will,  not  dependent 
on  the  will  of  the  intervening  heirs,  who  have  no  power  to  alter  the  succession.  Each 
heir,  therefore,  does  not  represent  his  predecessor,  and  is  not  iiable  for  his  acts  and 
deeds.  But  where  there  is  no  prohibition  to  alter  the  succession,  each  heir  renewing 
the  investiture  has  power  to  [299]  alter ;  and,  if  he  leaves  it  unaltered,  it  is  his  destina- 
tion, and  it  is  by  his  wUl,  and  as  his  heir,  that  the  next  person  called  must  succeed. 
The  defender,  therefore,  succeeding  to  the  estate  as  the  heir  of  John  Banaldson,  and 
under  a  destination  which  he  had  power  to  alter,  is  liable  to  fulfill  his  debts  and  deeds. 

Where  the  heir  in  possession,  ex  concessis,  has  an  absolute  power  of  disposing  of  it  as 
he  pleases,  there  is  no  authority  in  law  for  requiring  that  any  particular  form  must  be 
observed  before  his  absolute  power  can  have  effect,  and  the  rights  of  a  man's  oneroos 
creditors  cannot  be  made  to  depend  on  the  mera  voluntas  of  his  debtor,  in  using  s 
particular  form  of  disposing  of  his  estates,  or  of  letting  in  his  creditors  to  affect  it,  whom 
he  is  bound  to  let  in.  Even  considering  this  the  case  of  a  faculty  competent  to  a  debtor 
a  view  much  too  favourable  for  the  defender,  it  has  always  been  held  that  oneroos 
creditors  may  have  the  benefit,  and  may  affect  every  faculty  or  power  of  disposal  com- 
petent to  their  debtor;  Graham  against  Laird  of  Morphie,  15th  February  1673, /)i6^ 
vol.  L  p.  291 ;  Elliot  against  Elliot,  16th  December  1698,  Ibid. ;  Did.  ii.  p.  79,  m 


Personal  and  Transmissible.  The  express  comreyance  by  John  Ranaldson  of  every 
&eally  and  privilege  which  coold  enable  him,  either  by  altering  the  succession  or  other- 
wise, to  discharge  his  debts,  ought  a  fortiori  to  be  supported ;  Henderson  against  Wilson 
and  Melvilles,  3l8t  January  1797;  Rome  against  Creditors  of  Graham,  February  1719, 
Did,  vol  i.  p.  293;  Sinclair  against  Sinclair,  November  1725,  Ibid. 

The  defender  answered, — ^The  entail  of  Blairhall  was  complete,  in  so  far  as  regards 
alienation  and  contracting  debt.  Its  only  defect  was  in  the  prohibition  against  altering 
the  order  of  succession ;  and  therefore  the  only  mode  by  which  the  rights  of  the  future 
heixs  ooold  be  affected,  was  by  a  deed  which  could  be  held  in  law  to  be  an  alteration  of 
the  order  of  succession  by  the  entail. 

A  deed  altering  the  order  of  succession  in  the  strict  technical  sense  in  which  it  is 
employed  in  the  restrictive  clauses  of  the  entail,  must,  in  the  first  place,  be  a  deed  which 
carries  the  right  to  the  disponer  himself  and  a  new  series  of  heirs,  and  which  affords 
the  means  of  being  completed  without  recognizing  the  entail  as  the  existing  investiture. 
If  an  entailed  proprieter  were  in  his  lifetime  to  convey  gratuitously  the  estate  directly 
to  another  person,  and  his  heirs  and  assignees,  this  act  would  not  be  an  alteration  of  the 
order  of  succession,  but  an  alienation ;  and  it  makes  no  difference  that  the  effect  of  the 
deed  is  postponed  till  the  grantor's  death,  by  iuaerting  a  power  of  revocation,  and  dis- 
pensing with  the  delivery,  as  it  is  still  a  deed  inter  vivos,  and  the  person  in  whose  favour 
it  is  granted  takes  as  disponee  and  not  as  heir ;  so  that  the  succession,  though  altered,  is 
only  altered  indirectly  as  in  the  case  of  a  sale  by  alienation,  wliich  is  struck  at  by  the 
other  clauses. 

[300]  But,  in  the  second  place,  no  deed  can  alter  the  order  of  succession  which  does 
not  extinguish  all  rights  under  the  former  investiture,  for  otherwise  the  heirs  must  be 
allowed  to  plead  the  other  clauses  of  the  entail.  Upon  this  ground,  no  general  convey- 
ance, or  no  conveyance  without  procuratory  and  precept,  can  be  held  as  an  alteration  of 
the  succession,  because  the  only  mode  in  which  such  a  deed  can  be  made  effectual  is,  by 
charging  the  heir  of  the  old  investiture  to  enter,  and  then  adjudging ;  that  is,  summon 
ing  him  to  complete  an  investiture,  by  which,  on  the  supposition  that  the  other  clauses 
aie  complete,  all  adjudication  is  positively  and  expressly  excluded. 

The  trust-deed  bears  on  its  face  the  clearest  evidence  that  it  is  not  a  deed  altering 
the  order  of  succession,  but  is  merely  for  the  purpose  of  selling  and  paying  the  grantor's 
debts.  It  is,  therefore,  in  legal  effect,  exactly  equivalent  to  selling  or  contracting  debt, 
as  the  legal  effect  of  a  deed  can  only  be  ascertained  from  its  purpose,  as  expressed  in  the 
deed  itself.  It  is  no  more  an  alteration  of  the  succession  in  its  own  nature,  than  it 
might  be  maintained  that  every  direct  sale  is  an  alteration  because  its  legal  eifect  was 
to  cut  off  the  rights  of  the  succeeding  heirs.  Although  there  is  a  direction  that  the 
residue  of  the  price  shall  be  paid  to  the  grantor's  heirs  and  assignees,  this  is  at  best  only 
a  destination  in  the  event  of  the  lands  being  sold,  which,  of  course,  depends  for  its 
effect  on  the  validity  of  the  deed  authorising  the  sale,  and  which  is,  besides,  applicable 
exclusively  to  the  residue  after  payment  of  the  debt ;  that  is  a  part  of  the  proceeds  in 
which  the  pursuer,  as  trustee  for  creditors,  has  no  interest. 

The  theory  of  the  pursuer,  that  a  defect  in  the  prohibition  to  alter  the  succession 
operates  as  an  extinction  of  the  entail,  is  not  supported  by  the  practice  of  the  Ck^urt,  as, 
by  the  earlier  decisions,  the  clauses  against  selling  and  contracting  debt  not  only  were 
allowed  effect,  but  were  held  to  imply  a  prohibition  against  altering  the  order  of  succes- 
sion; Lord  Strathnaner  against  Duke  of  Douglas,  2d  February  1728,  Home.  And 
Aough  this  implication  is  now  excluded,  there  is  no  authority  in  practice  for  stating 
that  the  absence  of  this  latter  prohibition  will  render  the  others  of  no  effect. 

The  assumption  that,  without  a  prohibition  against  altering  the  order  of  succession, 
there  can  be  no  Jus  crediti  in  the  successive  heirs  to  insist  for  the  performance  of  the 
entail,  or  in  a  declarator  of  irritancy,  is  just  a  petitio  principii.  For  the  obvious  reply 
to  the  allegation  of  the  want  of  interest,  because  the  heir  in  possession  had  power  to 
alter  the  destination,  and  cut  off  the  right  entirely,  would  be,  that  whatever  the  powers 
of  the  heir  in  possession  to  alter  the  succession  might  be,  he  had  not  exercised  these 
powers ;  and  as  the  destination  was  not  altered,  and,  consequently,  the  heirs  right  not 
cut  oSf  that  heir  had  a  legal  title  and  interest  to  insist  in  making  good  the  conditions  of 
the  entail  still  remaining  in  force.  In  every  case  where  there  is  a  spes  suceessionis  to  a 
right  which  can  only  be  defeated  in  a  particular  [301]  way,  there  is  a  clear  legal  interest 
and  title  to  challenge  every  act  of  defeasance,  except  that  which  is  particularly  authorised ; 
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and  there  seems  no  room  whatever  for  denying  the  application  of  this  role  to  an  entail 
defective  in  the  prohibition  against  altering  the  order  of  succession,  any  more  than  in 
the  case  of  a  defect  in  any  of  the  other  prohibitions,  where,  it  mnst  be  admitted,  that 
it  applies  in  full  force. 

The  ground  upon  which  it  is  required  that  a  particular  form  must  be  observed  is, 
that  certain  other  forms  have  been  declared  null  and  void  by  the  entailer ;  and  although 
the  heir  in  possession  may,  by  taking  proper  steps,  dispose  of  the  estate,  he  cannot 
dispose  of  it  by  deeds  which  he  is  barred  by  the  entail  from  executing.  And  in  the 
same  way,  the  rights  of  his  onerous  creditors  must  also  depend  in  some  cases  on  the 
particular  form  adopted  or  neglected  by  the  heir  in  possession.  If  an  entail  contained 
a  prohibition  against  contracting  debt,  but  was  defective  in  the  clauses  against  selling 
if  the  estate  was  not  sold,  it  would  descend  unaffected  by  the  debts,  and,  as  in  the 
present  case,  the  rights  of  onerous  creditors  would  be  defeated,  in  consequence  of  the 
non-observance  of  the  particular  form  by  which  alone  he  was  enabled  to  satisfy  them. 

The  cases  referred  to  by  the  pursuer  were  questions  of  faculties  to  burden  reserved 
in  dispositions  to  lands ;  in  which  questions  it  has  been  found  that  the  bare  contractioo 
of  debt  is  a  sufficient  exercise  of  the  faculty ;  but  here  the  question  is  totally  different, 
as  the  prohibitions  against  contracting  debt  and  selling  are  quite  unchallengeable.  £ven 
in  the  case  of  faculties  reserved,  there  is  no  authority  for  holding  that  a  power  to 
exercise  a  particular  act  affecting  the  estate,  implies  a  power  to  exercise  an  act  of  a 
totally  difEerent  nature ;  and  even  supposing  the  rights  or  powers  of  an  heir  in  posses- 
sion, in  consequence  of  a  failure  of  a  ]>articular  prohibition  in  the  entail,  to  be  anal(^onfl 
to  a  reserved  faculty  to  do  that  which  is  not  prohibited,  such  reserved  faculty  is  in 
every  case  of  entail  qualified  by  this  peculiarity,  that  the  employment  of  equivalents 
is  expressly  prohibited  by  the  other  clauses  declaring  void  and  null  those  very  acta 
to  which  such  equivalent  effect  is  ascribed.  The  case  of  Henderson  against  Wilson 
and  Melvilles  was  reversed  on  appeal,  and,  besides,  is  quite  inapplicable  to  the  present 
case. 

The  Court,  upon  the  ground  that  the  trust-deed  could  not  be  held  as  an  alteration  of 
the  order  of  succession,  adhered  to  the  Lord  Ordinary's  interlocutor ;  and,  upon  advising 
a  petition  with  answers,  they  again  adhered. 

[Cf.  Lindsay  v.  Oswald,  2  M.  257 ;  5  M.  (H.L.)  15,  17.] 


No.  88.  F.C.  KS.  VI.  302.     6  March  1821.     1st  Div.— Lord  GiUies. 


Countess  Dowager  of  Hadinton  and  Husband,  Pursuers. — John  Clerk 

Fullerton, 

Trustee  for  the  Creditors  of  the  late  Sir  Charles  Gasooigne,  Defender.— 

Irvine,  Jeffrey,  Moncrieff. 

Foreign — Prescription — Bankrupt. — In  a  question  between  his  representatives  and 
creditors,  the  Russian  decennial  prescription  was  sustained  against  debts  contracted 
by  a  Scotsman  in  Scotland,  who  afterwards  resided  in  Russia  for  10  years,  and  died 
there;  although,  before  his  departure,  he  had  been  sequestrated  under  Uie  Scotch 
Bankrupt  Act)  which  sequestration  continued  unwound  up  at  his  death,  and  he  had, 
after  the  lapse  of  10  years,  offered  to  buy  his  discharge. 

The  late  Mr.  Gascoigne,  a  Scotsman,  and  residing  in  Scotland,  was  a  partner  in  the 
house  of  Francis  Garbett  and  Company,  merchants  at  Carron  Wharf  in  Scotland,  consist- 
ing of  Mr.  Gascoigne  and  Mr.  Samuel  Garbett.  That  company,  and  Mr.  Gascoigne  as  an 
individual,  were  rendered  bankrupt ;  and  their  personal  estates  were  sequestrated  in  the 
year  1772,  in  terms  of  the  statute  12  Geo.  III.  c.  72. 

The  creditors  afterwards  availed  themselves  of  an  alternative  in  the  statute,  by  which 
the  sequestration  ceased ;  and  the  personal  estates  of  the  company  and  Mr.  Gascoigne 
were  vested  in  a  trustee,  and  committed  to  his  management,  Mr.  Gascoigne  acting  8i 
factor  under  him.  Some  years  afterwards,  on  the  passing  of  a  new  Bankrupt  Act^  23 
Greo.  III.  c  18,  sequestration  of  the  personal  and  heritable  estates  of  the  company,  and 
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of  Mr.  Gascoigae,  was  renewed.  Undeir  this  seqaestration  Mr.  Oascoigne  was  examined, 
and  made  up  a  state  of  the  funds  and  debts.  The  sequestration  has  since  proceeded 
nnder  sacceesive  bankrupt  statutes ;  but  no  final  settlement  has  been  effected,  nor  have 
the  debts  been  paid. 

Mr.  Grascoigne  having  thus  surrendered  his  estate  and  effects  in  Scotland,  went 
to  Bussia  in  1786,  where  he  became  naturalized,  and  resided  until  the  period  of 
his  death  in  1806.  During  his  residence  there,  which  was  a  matter  of  notoriety  in 
Scotland,  no  demand  was  ever  made  against  him  for  payment  of  alleged  [303]  British 
debts,  nor  any  steps  taken  in  any  Russian  court  to  constitute  them. 

After  being  sixteen  years  abroad,  Mr.  Gascoigne  repeatedly  offered  his  creditors  at 
home  a  sum  to  obtain  his  discharge ;  but  circumstances  prevented  the  creditors  acceding 
to  the  proposal 

On  Mi.  Gascoigne's  death,  the  right  to  the  administration  to  his  effects  devolved,  in 
terms  of  her  father's  will,  upon  lus  daughter.  Lady  Hadinton,  a  Scotswoman,  and 
domiciled  in  Scotland. 

Lady  Hadinton  renewed  the  offer  made  formerly  by  her  father,  but  without  success, 
— and  sundry  actions  were  raised  against  her  at  the  instance  of  his  creditors.  She 
increased  the  offer,  but  unsuccessfully. 

By  the  law  of  Russia,  La  4™%  8.  du  Manifeste  Imperial  du  28  Juin  17S7,  fixe  la 
prescription  de  dix  ans^  pour  tons  les  procea  quelconques ;•  e^  apres  recheanee  de  ee  terme^ 
1$  droit  d'un  creancier  de  demander  ea  dette^  au  de  eelui  qui  la  lui  dent  oudeeee  keritiers^ 
deuient  entierement  nul  et  aneanti^  et  cet  aneantisaement  apres  le  laps  de  terns  de  dix  ans, 
ne  peut  pas  etre  empeche  ou  inferrompu  ni  par  la  voie  des  formes  judidaires  ni  non 
juridigues,     Begl.  de  BanquermUe,  P.  II  S,  13,  s,  69. 

In  these  circumstances.  Lady  Hadinton  and  husband  raised  a  process  of  declarator 
against  her  father's  creditors,  founding  on  the  Rossian  law  of  prescription ;  and  conclud- 
ing, that  the  pursuers  should  be  declared  not  to  be  accountable  in  Scotland  for  their 
intromission  with  the  estate  of  the  deceased  Mr.  Gascoigne,  acquired  and  left  by  him  at 
his  death  in  Russia,  and  subject  to  the  laws  of  that  empire, — that  all  the  debts  due  by 
Mr.  Gascoigne  to  the  creditors  were,  at  his  death,  and  are  in  all  time  coming,  null  and 
void,  and  extinguished  in  law,  and  can  be  followed  by  no  legal  diligenee, — and  that^  in 
consequence,  the  pursuers  should  be  freed  and  discharged  therefrom. 

Opinions  of  Russian  counsel  were  taken  on  the  law  of  Russia  relative  to  prescription 
of  debts  and  claims ;  and  the  above  extract  is  from  the  opinion  of  one  of  them,^the 
other  being  of  similar  import. 

Lady  Hadinton,  in  support  of  her  action,  pleaded, — ^By  the  law  of  Russia,  all  claims 
against  her  father  were  extinguished  by  the  decennial  prescription.     It  matters  not 
whether  prescription  rests  upon  the  presumption  of  payment  by  the  debtor,  or  upon 
an  implied  abandonment  by  the  creditors,  or  upon  any  other  ground — still  it  completely 
effects  the  protection  of  the  debtor  after  the  term  specified.     When  both  debtor  and 
creditor  reside  in  the  same  country,  the  law  of  the  country  decides  the  question, — when 
in  different  countries,  the  law  of  the  domicile  must  decide ;  Huber,  de  eonflictu,  legum^ 
sect  7;  Voet,  lib.  L  tit.  8,  sect  30;  lib.  xliv.  tit  3,  sect  12;  Randal  against  Innes, 
13th  July  1768 ;  Eer  against  Earl  of  Home,  20th  February  1771 ;  Burrell  against  Earl 
of  Home,  4th  February  1772 ;  Campbell  and  Attorney  against  Stein,  23d  November 
1813.    These  decisions  show  that  the  par-  [304]  -ticular  prescription  applicable  to  debts 
contracted  in  another  country  does  not  depend  on  the  lex  loci  contractus ;  and  it  is 
no  answer  to  allege,  that  our  triennial  prescription  is  to  be  regarded  as  not  affecting  an 
extinction  of  the  debt,  but  merely  limiting  the  mode  of  proof ;  for  this  limitation  could 
not  be  saved  by  any  reference  to  the  lex  loci  contractus  ;  and,  indeed,  the  same  principle 
which  limits  the  proof  against  debts  contracted  in  a  foreign  country,  must  admit  a 
prescription  barring  the  action  altogether.     Nor  is  the  observation  correct^  that  these 
cases  were  decided  without  reference  to  the  defender's  domicile,  but  merely  because  the 
triennial  prescription  was  the  law  of  the  court  where  the  question  was  decided.     No 
case  could  come  within  the  operation  of  the  triennial  prescription,  unless  on  the  supposi- 
tion of  the  debtor  being,  during  the  three  years,  amenable  to  the  Scotch  Courts;  1579, 
c  83,  Delvalle  and  others  against  Creditors  of  York  Building  Company,  9th  March 
1786 ;  Tork  Building  Company  against  Cheswell,  14th  February  1792.     The  cases  cited 
by  the  defenders,  in  which  statutory  discharges  qf  bankrupts  have  been  held  inefiEectual 
against  claims  of  debt  originating  in  a  different  country,  may  be  doubted  in  point  of 
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authority;  Sferather  against  Reid,  Ist  July  1803;  Bank  of  ScoUaud  againat  Stein ani 
Company,  20th  January  1813.  Besides,  they  rest  on  a  principle  totally  inapplicable  to 
the  lav«r  of  prescription.  In  the  one  case,  the  discharge  is  the  act  of  statute ;  in  the 
other,  of  the  creditor,  who  refrains  from  seeking  payment  till  the  period  elapses.  The 
defenders  imagine  many  extreme  cases ;  hut  they  have  no  application. 

But  the  defenders  maintain  that  the  subsistence  of  the  sequestration  prevented  the 
operation  of  the  iiussian  prescription. 

This,  however,  obviously  proceeds  on  assuming  the  identity  of  a  depending  actioa 
for  payment  of  the  dehts,  with  the  proceedings  in  a  sequestration.  If  there  had  beea 
the  former,  the  party  may  not  have  been  able  to  prescribe  a  relief ;  but  there  is  no 
identity  between  an  action  and  a  sequestration,  either  in  legal  character  or  effect.  Upcm 
the  final  award  of  sequestration,  the  dependence  is  closed, — ^and  the  ncquisiia  of  the 
bankrupt  are  vested  in  the  creditors,  through  the  intervention  of  the  trustee;  but  as  to 
acquir&ida^  new  measures  are  requisite  to  carry  them.  But  here  new  measures  never 
were  taken ;  and  the  power  of  taking  these  measures  may  prescribe  as  well  as  any  other 
power.  The  scheme  of  division  made  up  by  the  trustee  may  possess  the  character  of  a 
decree ;  but  then  it  is  not  a  decree  against  the  debtor,  but  merely  ascertaining  the  crediton 
respective  claims  irder  se  to  the  funds  in  medio.  While  these  proceedings  were  going 
on,  the  claims  of  debt  as  against  Mr.  Gascoigne  were  running  a  course  of  prescription 
precisely  like  any  other  claims.  The  opinions  of  the  Russian  counsel  are  quite  decisive 
on  this  point  To  create  an  interruption,  the  Russian  law  requires,  "  qu'il  y  eutun  ode 
de  ccmdamncUion  formelle  centre  la  debiteur  qui  dots  d'une  moindre  epoque  que  dix  cau," 
But  the  proceedings  in  a  sequestration  cannot  [306]  be  described  as  "  ua  ode  de  am- 
damnation  formelle" — a  formal  decree  against  the  debtor. 

Even,  then,  had  Mr.  Gascoigne  returned  from  Russia,  he  would  have  been  entitled 
to  plead  the  Russian  prescription.  But  here  the  object  of  the  action  of  declarator  is  not 
to  have  it  found  that  he  was,  by  the  law  of  Scotland,  free  from  the  claims  of  his 
creditors,  but  that  his  daughter  is.  If  there  can  be  any  doubt  entertained  on  the  first 
point,  there  can  be  none  on  the  second.  Mr.  Gascoigne  died  domiciled  in  Russia;  and 
if,  at  his  death,  his  debts  were  extinguished  by  the  Russian  law,  no  claim  can  be  made 
against  his  representatives ;  for  his  succession  was  disencumbered  of  those  debts  by  the 
law  of  the  domicile  of  the  deceased,  which,  in  all  cases,  rules  the  rights  and  obligations 
of  his  representatives.  The  quasi  eontraetue^  implied  in  intromitting  with  a  succession, 
must  depend  on  the  law  of  Russia ;  and  if,  by  that  law,  the  succession  was  disburthened, 
the  hereditas  jacene  is  freed  all  over  the  world  from  liability.  All  reference  to  Scotch 
representation  is  out  of  the  question ; — the  pursuers  have  incurred  no  representation  by 
the  law  of  Scotland. 

As  to  the  effect  of  the  correspondence,  there  is  some  ambiguity  in  the  tenor  of  the 
opinions  of  the  Russian  counsel ;  but,  on  the  whole,  it  would  seem  that,  at  best,  a  cor- 
respondence could  not  revive  a  debt  annulled  and  annihilated,  but  only  serve  as  "  moHft " 
for  a  new  process.  But  the  correspondence  in  the  present  case  is  quite  inadequate  to 
produce  a  new  obligatory  effect.  At  all  events,  the  burden  of  proving  either  an 
exception  to  the  prescription,  or  a  new  contract,  lies  on  the  defenders. 

On  the  other  hand,  the  defenders  corUended^ — ^That  they  knew  of  no  authority  for 
the  doctrine,  that  it  is  a  general  rule  of  international  law,  that  the  subsistence  of  a  debt 
will  be  ruled  by  the  lex  domicilii  of  the  debtor ;  so  that,  if  a  debtor  goes  abroad  after 
incurring  debt  in  his  own  country,  and  runs  the  prescription  of  the  foreign  courts,  that 
prescription  will  be  admitted  on  his  return  as  a  bar  to  the  suit  of  his  original  creditors. 
A  debt  should  be  no  more  held  to  attach  to  the  person  of  the  debtor  than  to  that  of 
the  creditor.  The  domicile  of  the  creditor  is  generally  the  locae  eoliUionis^  and  the  only 
place  to  which  the  contreict  relates.  Statutes  have  no  force  extra  territorium;  and,  if 
they  receive  effect  in  foreign  courts,  they  merely  do  so  from  considerations  of  equity. 
But  such  considerations  are  completely  repugnant  to  the  pursuers'  doctrine.  There  ia 
obvious  injustice  in  obliging  a  Scotch  creditor  to  attend  to  his  debt  sooner  than  the  pre- 
scription of  his  own  courts.  Prescription  is  founded,  like  other  rules  of  law,  on  grounds 
of  utility  and  equity ;  but  there  ia  neither  in  the  doctrine  maintained  by  the  pursuer. 
There  is  no  presumption  of  payment  as  long  as  the  obligation  to  pay  exists  in  the 
country  where  payment  should  take  place,  and  where  alone  the  creditor  is  entitled  to 
expect  it  to  be  fuifflled.  And,  as  to  abandonment,  what  creditor  ever  abandoned  his 
claim  1    [306]  Decisions  have  been  fluctuating  on  the  general  question;  1717,  tfolyi 
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Bae  aguDSt  Wright ;  1740,  Noyember,  Grove  against  Gordon ;  1742,  December  2,  Lord 
Lovat  against  Lord  Forbes,  et  contra  ;  1738,  9th  February,  Batherford  against  Sir  James 
Campbell;  1755,  7th  Jaly,  Kenton's  Trustees  against  Baillie;  and  1761,  March  2, 
M'Niel  against  M^^iel.  But  in  none  of  them  does  it  seem  to  have  been  maintained 
that  the  subsistence  of  the  debt  depended  on  the  law  of  the  debtoT^s  domicile ;  also  con- 
sult 16th  July,  Hay's  Executors  against  Earl  of  Linlithgow ;  1731,  November, 
Assignees  of  Thomas  Tullis  against  Aikinhead  ;  1768, 13th  July,  Kandall  against  Innes ; 
1771,  20th  February,  Ker  against  Earl  of  Home;  1772,  4th  February,  Barret  against 
the  Earl  of  Home. 

Decisions  on  the  triennial  prescription,  even  if  favourable,  cannot  avail  the  pursuer ; 
for  this  prescription  does  not  extinguish  the  debt,  but  merely  limits  the  proof  compe- 
tent to  the  creditor.  Ko  case  has  occurred  in  England  of  a  debtor,  in  an  open  account 
incurred  there,  coming  to  Scotland  and  remaining  three  years,  pleading  the  Scots 
triennial  prescription  on  his  return  to  England  as  a  bar  to  the  claim  of  the  creditor. 
There  are,  however,  both  Scotch  and  English  analogous  decisions  which  are  governed 
by  the  principles  for  which  the  defenders  contend;  1724,  30th  June,  Sir  James  Bocheid 
against  Scott;  1746,  20th  June,  Marshall  against  Yeaman  and  Spence;  1746,  4th 
November,  Christie  against  Straiton;  1761,  July  1,  Creditors  of  Galbraith;  1792, 
January  21,  Watson  against  Benton;  Smith  against  Buchanan,  1  JSaaL  10;  BeH'a 
MercarUUe  Zotr,  p.  565;  Quin  against  Keefe,  2  H,  Blacksione^  553;  Pedder  against 
MacMaster,  8  Dumford  and  East.  609. 

But  even  if  the  subsistence  of  the  debt  is  to  be  ruled  by  the  law  of  the  debtor^s 
domicile,  the  Bussian  prescription  cannot  affect  the  defender's  since  judicial  proceeding, 
— a  sequestration  under  the  bankrupt  estate, — for  the  purpose  of  constituting  and  paying 
his  debts,  were  constituted  at  his  own  instance  before  his  departure  from  Scotland,  and 
have  ever  since  been  going  on  without  interruption.  If  a  debt  is  made  the  subject  of  a 
law-suit,  then  it  is  fixed  by  litiscontestation  in  the  courts  of  the  country  where  the  suit 
is  commenced ;  and  the  subsistence  of  the  action  is  not  subject  to  the  prescription  of 
any  foreign  court ;  1669,  c.  9.  The  same  must  be  the  consequence  of  a  sequestration ; 
23  Greo.  ILL  sect.  36,  and  subsequent  acts ;  BelVs  Com,  vol  i.  p.  396 ;  and  this  pro- 
ceeding would  interrupt  prescription,  according  to  the  opinion  of  the  Bussian  counsel. 
The  correspondence  between  the  parties  would,  according  to  the  same  authority,  give 
grounds  for  a  new  action,  if  ten  years  had  not  elapsed  from  its  date.  If  the  pursuers 
are  correct,  the  moment  Mr.  Gascoigne  completed  his  ten  years'  residence  in  Bussia,  he 
would  have  been  entitled  to  hold  his  whole  debts  paid,  and  have  demanded  from  the 
trostee  the  undivided  fund ;  and  the  present  pursuers  could,  [307]  for  the  same  reason, 
demand  repetition  of  all  that  has  been  paid  to  the  creditors  since  1796. 

But  it  is  said  that,  even  if  Mr.  Gascoigne  had  been  liable  if  he  had  returned  to  this 
country,  the  pursuers  are  not ;  because  Lady  Hadinton  takes  the  succession  under  the 
Russian  law  disburdened  of  all  Scotch  debts ;  but  this  is  a  denial  of  what^  ex  concessis, 
is  assumed, — ^that  the  debtor  continues  liable  in  this  country ;  and  the  same  principle, 
which  woTild  make  him  so,  would  also  make  his  representatives,  taking  his  succession, 
responsible.  The  defenders  wish  to  derive  no  assistance  from,  or,  benefit  through,  the 
Bomanlaw. 

The  case  came  in  the  shape  of  memorials  before  the  Court,  which,  on  advising  them, 
repelled  the  defences  in  the  process  of  declarator  and  extinction,  and  decerned  and 
declared  in  terms  of  the  libel ;  and  sustained  the  defences  in  the  processes  at  the  instance 
of  the  creditors. 

[Bemitted,  2  Sh.  App.  406,  4  S.B.B.  (H.L.)  412.] 
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John  M'Aulay,  Pursuer. —  W,  BoswelL 
Leslie  Gault,  Defender. — John  Jardine. 

Ship — Arrestment, — Arrestment  used  by  a  private  creditor  of  a  part-owner  authorises 
detention  of  the  vessel,  till  security,  to  the  extent  of  the  debtor's  interest,  is  granted 
by  the  other  owners. 

A  ship,  about  to  sail  on  a  foreign  voyage,  having  been  arrested  on  the  dependence  of 
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an  action  pursued  in  the  Court  of  Admiralty  by  a  creditor  of  an  owner  of  a  third  ahm, 
the  queetion  arose,  whether  the  diligence  warranted  the  vessePs  detention  to  the  effect 
of  obliging  the  holder  of  the  remaining  shares,  as  the  condition  of  procuring  her  release, 
to  grant  security,  in  terms  of  the  arrestment^  that  the  vessel  "  should  be  made  faith- 
coming,  as  accords  of  the  law/' 

[308]  Pleaded  for  the  owner. — The  rights  of  part-owners  of  a  ship,  being  analogous 
to  those  of  partners  in  a  joint  adventure,  do  not  warrant  the  direct  attachment  of  the 
vessel  itself.  At  any  rate,  the  arrestment  cannot  possibly  carry  a  higher  right  than  the 
debtor  enjoys ;  and,  consequently,  as  the  direction  of  the  vessel's  employment  belongs, 
by  law,  to  the  proprietors  of  the  larger  shares,  the  diligence  was  not  competentlj  ii»d 
for  the  purpose  of  compelling  the  owner  of  those  shares,  who  was  besides  appointed 
ship's  husband,  to  grant  an  obligation  which  plainly  the  debtor  himself  could  not  hare 
demanded. 

The  consequences,  too,  of  an  opposite  rule,  demonstrate  its  unsoundness ;  for,  besides 
the  great  hardship  of  obliging  the  owners  jointly  to  give  security  to  their  private  credi- 
tors, however  uncertain  or  indefinite  their  claims^  the  mere  delay  in  arranging  the 
security  would,  in  many  instances,  especially  where  the  ship  was  on  the  eve  of  deparfcoie, 
occasion  incalculable  loss  and  damage ;  BdVe  Com,  3d  edit.  voL  i.  p.  81  and  239 ;  Climej 
and  Macaul  against  Bamsay,  23d  January  1740;  Did,  vol.  iv.  p.  292 ;  Keilson  against 
Eae,  19th  November  1742,  Diet,  vol.  iii.  p.  40 ;  Ersk,  b.  iii.  tit  6,  sect.  6. 

Anstpered  for  the  arrester. — Part-owners  of  a  ship  are  proprietors  pro  indivigo ;  and, 
therefore,  their  situation  is  unlike  that  of  partners  in  a  joint  adventure,  the  subject  of 
which  is  the  property,  not  of  the  partners  individually,  but  of  the  company.  If  an 
arrestment,  as  is  admitted,  creates  a  nexus  on  the  vessel,  in  the  base  of  its  being  the 
property  of  a  single  owner,  there  is  no  legal  or  intelligible  principle  by  which  a  diflfeient 
rule  may  be  adopted  where  the  subject  is  held  in  shares. 

No  right  is  claimed  by  virtue  of  the  diligence  that  did  not  properly  belong  to 
the  debtor ;  for  there  can  be  no  doubt  that  this  department  of  the  law  of  Scotland  is 
conformable  to  that  of  England,  which  empowers  a  joint  owner  to  detain  the  ship  till 
the  others  grant  security.  And,  indeed,  were  the  privilege  not  eigoyed  both  by  creditors 
and  owners,  this  species  of  property,  being  in  general  held  in  shares,  would  frequenUy 
be  withdrawn  altogether  from  the  operation  of  diligence.  The  security  required  by  law 
is  not  of  an  indefinite  or  uncertain  extent,  but  is  limited  by  the  debtor's  interesti  and 
merely  binds  the  proprietors  to  place  the  ship  again  within  the  Admiral's  jurisdiction ; 
Balfour  against  Stein,  7th  June  1808;  Bruce  against  Hunter,  6th  November  1808; 
Mill  against  Hoar,  18th  December  1812 ;  Abbot,  p.  73,  74,  85,  and  94 ;  Ersk.  b.  iii.  tit. 
3,  sect.  18,  24 ;  HoU^  vol.  i.  p.  363,  &c. 

The  Judge-Admiral  had  found,  "  that  the  arrestment  of  the  ship,  in  virtue  of  a 
summary  warrant  at  the  instamce  of  Gault,  as  a  creditor  of  Brown  only,  was  a  step  of 
diligence  intended  for  the  purpose  of  attaching  his  interest,  but  which  could  not  authonaa 
the  actual  detention  of  the  vessel  without  the  consent  of  the  other  joint  owners,  and 
contrary  to  the  destination  [309]  of  the  voyage  already  settled."  But  the  judgment 
having  been  brought  under  review  by  reduction,  the  Court,  upon  advising  a  petition  and 
answers,  being  of  opinion  that  the  security  required  by  the  diligence  extended  only  to 
the  debtor's  interest,  unanimously  adhered  to  the  interlocutor  of  the  Lord  Ordinaiy 
sustaining  the  reasons  of  reduction,  and  found  expences  due.  And  against  this  judg- 
ment a  petition  was  refused  without  answers. 

[Cf.  Malcolm  v.  Cook,  16  D.  263.] 
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Bertrams,  Pursuers. — SoL-Gen,  Wedderbum,  Matheson, 

Barry  and  Bruce,  Defenders. — Cranstoun,  0.  J.  Bell. 

Forum  Competens — Arrestment — Foreigner. — Arrestment  jurisdictionie  fundanda  causa 
being  used  by  a  party  for  themselves  and  as  trustees  for  certain  others,  jurisdiotioa 
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held  not  founded  for  those  not  mentioned  nominoHm  in  arreBtmenti  although  the 
chum  was  at  the  time  vested  in  the  trustees. 

Messrs.  Barry  and  Bruce,  wine  merchants  in  Teneriffe,  having  failed  in  fulfilling  a 
bargain  as  to  wine  commissioned  from  them,  became  liable  to  a  claim  of  damages.  In 
order  to  found  jurisdiction  against  them  as  being  foreigners,  Messrs.  Bertrams,  on  29th 
April  1812,  raised  letters  of  arrestment  in  their  own  names  jurisdictionis  fundandcR 
eauMy  and,  in  May  1812,  raised  letters  of  arrestment  for  the  same  purpose,  for  them- 
selves and  as  trust^assignees  of  certain  other  persons ;  and  afterwards  executed  letters  of 
arrestment  on  the  dependence. 

In  defence  against  this  action,  it  was  stated  inter  aHOj  that  the  name  of  Elliot  and 
Biggar,  one  of  the  cedents,  was  not  contained  in  the  arrestment  jurisdidionis  fundandce 
eau8ct^  although  they  were  mentioned  as  cedents  in  the  summons  and  the  arrestment  on 
the  dependance ;  and  that,  therefore,  no  jurisdiction  was  founded  at  their  instance. 

[810]  Lord  Eobertson,  Ordinary,  dismissed  the  action  so  far  as  regarded  Elliot  and 
Big^. 

Messrs.  Bertrams  petitioned^  and  pleaded. — It  is  the  petitioners,  and  not  any  of  the 
other  individuals,  from  whom,  to  a  certain  extent,  they  originally  derived  right,  who  are 
the  pursuers  of  the  present  action ;  and,  therefore,  as  the  first  arrestment  was  used  by 
the  pursuers  to  the  full  amount,  it  must  be  sufficient  for  every  claim  with  which  they 
were  invested  at  the  time,  without  any  specification  of  the  individuals  to  whom  the 
claims  originally  belonged. 

But  there  was  an  arrestment  used  on  the  dependance  of  the  action,  to  which  no 
objection  can  be  stated ;  and  this  must  have  sufficed  though  there  had  been  no  previous 
arrestment  for  founding  jurisdiction,  or,  at  least,  the  full  enumeration  in  the  summons, 
and  the  arrestment  on  the  dependance,  being  the  first  notice  of  the  ground  of  action 
which  the  defenders  either  had,  or  were  entided  to  have  served  on  them,  was  sufficient 
to  obviate  any  defect  in  the  original  warrant  itself,  thoagh  granted  generally,  and 
without  the  slightest  reference  to  any  thing  which  could  create  a  limitation. 

It  is  not  the  previous  arrestment  which,  properly  speaking,  creates  the  jurisdiction ; 
but  the  jurisdiction  exists  anterior  to  this  step  of  form,  in  consequence  of  the  situs  of 
the  effects  within  the  territory.  This  must  be  self-evident,  from  considering  that  the 
very  granting  of  the  warrant  for  laying  on  the  previous  arrestment  implies  a  jurisdiction 
antecedent  to  that  Act.  It  is,  in  &ct,  held  to  be  a  jurisdiction  against  the  effects  to  be 
made  effectual  by  a  citation  to  the  owner,  and  is  altogether  independent  of  the  warrant 
of  arrestment^  whose  only  operation  is  to  perpetuate,  by  fixing  the  effects,  that  juris- 
diction, whereof  the  warrant  itself  presupposes  the  existence,  and  from  which  it  derives 
its  force.  The  same  jurisdiction,  however,  must  equally  entitle  the  Court  to  issue  the 
sommons  of  constitution  against  the  debtor  in  the  first  instance,  and  to  perpetuate  the 
jurisdiction,  if  the  effects  are  still  withip  it,  the  only  use  of  a  previous  arrestment  being 
to  guard  against  their  removal  before  it  has  been  possible  to  libel  a  summons  upon  which 
arrestment  on  the  dependance  might  be  used.  This  must  appear  from  the  well-known 
fact,  that  9LtTe»tmentB  jurisdidionis  fundandcB  causa  are  of  comparatively  recent  intro- 
duction into  practice,  while  there  are  various  cases  where,  of  course,  jurisdiction  could 
only  have  been  fixed  by  an  arrestment  on  the  dependance,  and  must  necessarily  have 
arisen  previously  from  the  situs  of  the  effects;  Galbreath  against  Cunningham,  15th 
November  1626,  Durie, — Lord  Blantyre  against  Forsyth,  8th  December  1626,  Ibid. — 
Hepburn  against  Menteath,  3d  July  1627,  Auckinleck, — Wilkie  against  Muirhead,  7th 
March  1629,  Ibid. — ^Douglas  against  Cunningham,  Ist  February  1642,  Durie. — Stair, 
b.  iv.  tit  3,  sect.  31 ;  tit.  38,  sect  27,  28. — Bank.  h.  iv.  tit.  47,  sect  3. — Kaimet^ 
ELucid.  Art  21. — Voet,  tit  De  Jurisdictione,  sect  [311]  46. — Mansfield,  Ramsay,  and 
Co.  against  Smith,  Wright,  and  Gray,  17th  June  1795. 

The  defenders  answered, — The  pursuers  have  in  this  case  appeared  in  two  capacities, 
the  one  representative,  the  other  for  their  own  interest.  Their  representative  character 
was  created  only  by  a  deed  of  assignment  in  trust,  dated  1st  May,  and  the  first  arrest- 
ment was  used  on  29th  April,  and  could  therefore  only  have  been  used  strictly  and 
properly  as  acting  for  themselves.  Unless,  therefore,  it  can  be  made  out  that  a  person 
arresting  for  the  purpose  of  founding  a  jurisdiction  is  entitled  to  communicate  the 
benefit  to  all  and  sundry  who  shall  afterwards  appoint  him  their  trustee,  the  first 
arie^tiQent  can  lend,  no  assistance  whatever  to  the  claim  of  Elliot  and  Biggar, 
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An  aneBtment  jurMielianis  fundatuke  eauaa  is  not  issned  to  found  jorisdietion 
against  the  person  of  a  foreigner,  which  is  plainly  impossible,  but  against  the  goods,  to 
the  effect  of  giving  them  a  iituSf  and  thus  creating  a  forum  rcUione  ret  sitce,  from  the 
general  rule  of  law,  that  moveables  have  no  situs,  bat  follow  the  person  of  the  owner, 
and  that,  though  in  fact  within  the  jurisdiction  of  one  judge,  they  are  held  to  he  in  that 
where  the  proprietor  happens  to  have  his  domicile;  Voet,  lib.  5,  tit  1,  sect.  77. — Knk 
b.  iii.  tit  2,  sect  40.  It  is,  therefore,  taking  for  granted  that  which  is  not  trae,  in 
assuming  that  the  jurisdiction  is  derived  from  the  situs  of  the  goods.  In  the  eirlj 
periods  of  our  law,  the  procedure  which  is  now  so  common  seems  indeed  to  have  heen 
unknown,  as  it  is  not  noticed  by  our  older  institutional  writers ;  and  the  Court  were  at 
a  considerable  loss  to  determine  the  question  of  jurisdiction  over  a  foreigner  who  had 
moveables  within  the  territory ;  Bromley  against  Fraser,  February  1682,  ffcarc — ^Lamb 
against  Keath,  11th  March  1624,  Durie.  But  the  general  rule  has  ever  since  heen 
observed  as  laid  down  by  Ersk,  b.  i  tit.  2,  sect  19.  It  is  not  from  the  Court  having 
jurisdiction  over  the  goods,  and  much  less  over  the  person  of  the  foreigner,  that  the 
arrestment  is  used,  but  from  having  jurisdiction  over  the  persons  who  hold  the  goods  in 
their  hands;  and  the  summons  is  addressed  to  the  foreigner,  who  had  no  interest 
whatever  to  attend  to  it  till  his  effects  had  been,  previously  put  out  of  his  free  dispoeaL 
It  was  in  this  way,  and  on  principles  of  utility,  and  for  the  encouragement  of  commerce, 
that  this  kind  of  arrestment  was  introduced  into  other  countries  as  well  as  Scothmd; 
Voet,  lib.  2,  tit  4,  sect  18.— Strother  against  Read,  1st  July  1803. 

In  all  the  cases  referred  to  by  the  pursuers,  the  jurisdiction  was  grounded  on  the 
circumstance  that  the  defenders  were  natives  of  Scotland,  and  so  ratione  originit 
answerable  to  the  supreme  jurisdiction  of  this  Court ;  Ersk,  b.  i.  tit  2,  sect  19.  He 
case  of  Mansfield,  Ramsay,  and  Co.  against  Smith,  was  a  multiplepoinding,  which 
supersedes  the  necessity  of  an  tareBtment  jurisdietumis  fundandce  causa, 

[312]  The  Court,  chiefly  on  the  ground  of  the  long  practice  of  arrestments  yi(rt»- 
dietionis  fundandce  causa,  adhered ;  and  afterwards  refused  a  reclaiming  petition  with 
answers. 


No.  91.     F.C.  N.S.  VI.  312.     7  March  1821.     1st  Div.— Lord  Meadowbank. 

Reverend  William  Watson,  Pursuer. — O.  J.  BelL 

Herttobs  of  NoRTHMAViNE,  Defendera — Marshall 

Teinds, — When  rent  is  paid  for  lands  and  fishings  let  in  cumvlo,  only  that  part  of  the 
rent  applicable  to  the  land  is  teindable. 

In  Shetland,  a  small  proportion  of  rent  is  drawn  by  the  landlord  in  money ;  the 
pT'^atest  part  is  paid  in. kind,  as  fish,  fowl,  butter,  oil,  and  other  produce,  or  by  valnahle 
and  substantial  services.  The  tenants  are  of  two  classes :  Fishing  tenants,  who  are 
bound  to  fish  for  their  landlord,  and  give  him  all  the  fish  they  take, — each  tenant 
receiving  in  return  the  use  of  a  house  and  croft,  with  an  allowance  of  necessaries. 
Others,  called  free  tenants,  also  have  a  house  and  croft;  and  although  they  are  not 
bound  to  fish  more  than  they  chuse,  and  receive  a  certain  price  for  their  fish,  dispose  of 
their  fish  to  no  person  but  the  landlord.  Other  sources  of  revenue  to  the  land-ownets 
arise  from  kelp,  whales  cast  on  shore,  wrecks,  or  their  salvage. 

Sometimes  the  land-owner  lets  to  a  merchant  the  whole  produce  and  serricee 
prestable  on  his  estate,  often  with  right  to  kelp,  wreck,  &c.  with  the  use  of  the  booths, 
cellars,  warehouses  on  the  property,  and  perhaps  of  the  mansion-house.  For  this  the 
merchant  pays  a  slump  rent,  and  indemnifies  himself  by  the  rent,  produce,  and  services 
of  the  under  tenants,  and  with  the  profits  of  the  other  advantages. 

[313]  In  these  cases,  the  sums  drawn  in  produce  from  the  tenants  and  otherwise,  hy 
the  over  tacksman,  may  be  much  greater  than  what  he  pays  to  the  landlord ;  and  it  is 
also  clear  that  the  rents  received  by  the  landlord,  whether  from  the  over  tacksman,  or 
from  the  tenants  individually,  are  not  composed  entirely  of  land  rents. 

These  circumstances  being  apt  to  create  confusion  in  regulating  the  interest  of  the 
clerfirymen,  since  it  is  not  an  easy  task  to  ascertain  precisely  what  proportion  of  the 
return  made  by  the  tenants  to  the  landlord  is  teindable  or  not;  therefore,  to  remove  any 
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difienltf  which  might  have  anaen  in  striking  the  ralnation  of  the  teinds  of  Northmavine 
(a  parish  in  Shetland),  the  clergyman  and  heritors  agreed  to  appoint  certain  individuals 
to  declare,  to  ''  the  best  of  their  knowledge,  what  the  respective  farms  in  the  ministry 
would  let  for  per  merk  (three-fourths  of  an  acre),  upon  a  lease  of  nineteen  years,  for 
agricultural  purposes ;  and  also  what  the  different  outsets  would  set  for  in  the  same 
manner ; "  and  this  was  to  he  taken  as  the  valuation. 

The  referees  declared  upon  oath  the  amount  of  the  agrieidiurdl  rent.  But  the 
clergyman  objected ;  and  insisted  that,  strictly,  the  lands  under  lease  should  be  valued 
according  to  the  exact  rent  paid  by  the  tenants ;  but  he  was  willing  to  take  the  rent 
paid  by  the  over  tacksman  to  the  landlord,  provided  it  was  the  constant  and  real  rent  so 
paid ;  and  that,  as  to  the  land  not  under  lease,  the  referees  were  to  take  into  considera- 
tion the  actual  worth  of  the  land,  either  for  agricultural  or  for  such  other  purposes  as 
they  might  be  best  suited  ;  Banktan,  ii.  8,  152 — Conndl  on  Tythes,  i.  303. 

On  die  other  hand,  the  heritors  maintained  that  the  rent  to  be  ascertained  in  the 
preeent  instance  was  the  agricultural  rent,  and  not  the  rent  which  arose  from  the  fish- 
ings, services,  and  use  of  houses,  a  portion  of  rent  clearly  not  teindable ;  Conndl  on 
TytheSy  voL  L  p.  303.  The  minister  was  obviously  endeavouring  to  convert  the  value  of 
the  heritor's  monopoly  over  the  whole  articles  of  commerce  produced  on  or  through  the 
medium  of  the  estate  into  a  teindable  rent.  But  there  is  a  great  difference  between  the 
rent  paid  by  tenants  for  agricultural  purposes,  and  a  cumulo  rent  for  aU  the  produce, 
benefits,  and  privileges  of  landed  property.  The  rent  paid  by  the  over  tacksman  is  not 
for  teindable  subjects  merely.  Besides,  by  the  agreement,  the  only  proof  which  could 
be  received  as  to  teinds  let  or  unlet,  was  the  valuation  by  the  referees ;  and  they  had 
stated  the  amount  of  the  agricultursd  rent. 

Both  parties  referred  to  the  case  of  Bressay  (a  Shetland  parish)  1811,  not  reported. 
There,  however,  the  heritors  had  agreed  to  a  certain  rate  of  valuation.  But  the  principle 
in  the  interlocutor  of  the  Lord  Ordinary,  "  that,  in  fixing  the  teindable  rent,  regard 
must  be  had  to  that  rent  which  is  truly  and  bona  fide  paid,  or  which  the  land  is  truly 
wor^  when  let  for  agriadiural  purposes,^'  was  fully  recognized  by  the  Court. 

[314]  The  proof  was  reported,  and  the  Lord  Ordinary  ordered  informations. 

The  Court  held  that,  altogether  independent  of  the  letter  of  agreement,  the  minister's 
plea  was  ill  founded.  Fishing  profits  are  not  teindable.  Indeed,  this  was  fixed  in  the 
case  of  Bressay. 

The  Court  found,  ''that  the  report  of  the  valuators  is  in  this  case  the  proper 
role  of  valuation  of  the  teinds ; "  and  found  the  minister  liable  in  expence  of  appear- 
ance. 


No.  92.  F.C.  N.S.  VL  314.     12  May  1821.     1st  Div. 

The  Eeverend  William  Steang,  Minister  of  the  Grospel  at  Dundee,  Pursuer. — 

G.  J.  Bell  et  J.  S.  More. 

MiLCOM  M'Laren,  Farmer  at  Blackside,  near  Ford,  and  William  M'IntosH' 
residing  at  Newlandrig,  Trustee  for  the  Creditors  of  the  said  Malcom 
M*Laeen,  Defenders. — ifoncrieff  et  George  Brodie, 

Batikrupt—Poinding—Stat,  1621,  c.  18—1696,  c.  5—54  Geo.  III.  c.  137.— A  person 
having  granted  a  bill  to  a  trustee  for  behoof  of  creditors,  on  which  he  was  rendered 
notour  bankrupt  after  a  charge  of  homing  and  a  poinding  by  an  individual  creditor ; 
and,  two  years  after,  a  second  charge  and  poinding  having  been  executed  by  the  same 
creditor,  and  the  debtor  again  rendered  bankrupt  by  the  trustee, — the  bill  found 
reducible  under  the  Acts  1621  and  1696,  and  the  trustee  for  the  creditors  found  not 
entitled  to  a  share  of  the  poinded  effects  under  54  Geo.  III.  c.  137. 

The  pursuer  was,  for  some  time,  minister  of  the  Relief  church  at  Ford.  When  he 
entered  to  the  charge,  he,  according  to  the  rule  prescribed  by  that  species  of  ecclesiastical 
government,  took  an  obligation  for  the  payment  of  his  stipend  from  the  leading  men  of 
the  congregation,  of  whom  M'Laren  was  the  principal.  The  obligants,  on  their  part, 
depended  for  their  security  on  the  seat  rents  and  collections,  which  they  calculated  to  be 
sufficient  for  the  exigency.  Their  expectations  were  not  at  [316]  first  disappointed  ] 
P.O.  VOL.  IL  27 


418  STRANG  t;.    M'IAREN,   to.  F.O.  WI,V1.TL 

bat  the  rents,  &c.  afterwaids  fell  far  short  of  the  stipend,  while  the  obligants,  irfao 
stood  engaged  for  alterations  on  the  meeting-bouse,  had  applied  part  of  the  funds  to  the 
discharge  of  some  of  the  most  pressing  debts  incurred  on  that  account.  The  stipeod, 
therefore,  remained  unpaid ;  and  the  pursuer  having  prosecuted  the  obligants,  obtained 
decree,  on  which  he  gave  a  charge  on  letters  of  homing  to  M'Laren,  the  only  individual 
of  any  substance  among  them,  and  on  whom,  consequently,  the  ezpence  of  the  altera- 
tions on  the  church  had  also  fallen. 

MTAren  called  a  meeting  of  his  creditors,  including  Strang, — that  joint  measonB, 
for  the  distribution  of  his  effects,  might  be  adopted.  The  pursuer  did  not  attend ;  and 
little  more  was  done  at  the  first  meeting  than  appointing  a  second  at  a  short  date,  of 
which  notice  was  duly  sent  to  him.  As,  however,  he  did  not  then  make  his  appeaianoe, 
the  creditors  proceeded  to  appoint  Macintosh  trustee,  with  instructions  to  take  M'Laren's 
bill,  payable  one  day  after  date,  for  the  amount  of  the  debts  (which  were  indoised  over 
to  him),  and,  if  possible,  to  obtain  the  concurrence  of  Strang ;  but,  in  the  event  of  his 
persisting  in  separate  measures,  to  follow  out  diligence  on  the  bill,  in  order  to  prevent  a 
preference.  M'Intosh  took  the  bill  accordingly  (12th  April  1816),  and  immediately 
wrote  to  Strang's  agent  on  the  subject,  fully  acquainting  him  with  all  that  had  paseei 
No  answer  was  returned ;  and,  on  the  22d  of  April,  the  pursuer  executed  a  poinding. 
To  defeat  this,  M'Intosh  on  the  29th,  or  seventeen  days  after  the  date  of  the  bill, 
rendered  McLaren  bankrupt  on  it,  and  lodged  his  claim  with  the  sheriff  to  entitle  him 
to  the  pari  passu  preference  on  the  poinded  effects,  according  to  the  provision  in  the 
54th  of  the  late  King,  c.  137,  sect  5.  The  competition  at  that  time,  however,  wis 
defeated  by  the  landlord's  carrying  off  the  whole  proceeds  in  virtue  of  the  hypothec 

There  were  still  to  run  two  years  of  McLaren's  lease,  which  was  reckoned  a  lucratiTe 
one  ;  'and,  as  his  friends  advanced  the  means  of  conducting  the  concern  for  the  remainder 
of  the  term,  he  reaped  the  two  next  crops.  That  of  1817  yielded  nothing,  but  the  other 
(of  1818)  having  proved  productive,  Strang  gave  a  second  charge  upon  his  letters  of 
horning,  and  poinded  afresh.  M'Intosh  again  rendered  M'Laren  bankrupt,  and  lodged 
his  claim  as  before.  The  sheriff  sustained  the  trustee's  right  to  a  proportion  of  the 
effects ;  and  Strang  having  advocated  the  cause,  brought  at  the  same  time  a  reduction  of 
the  bill.  Both  processes  came  before  Lord  Gillies,  as  Ordinary,  who,  having  conjoined 
them,  repelled  the  reasons  of  advocation,  and  remitted  simpliciter  to  the  Sheriff;  and, 
in  the  reduction,  repelled  the  reasons  of  reduction,  and  assoilzied  the  defenders  from 
the  whole  conclusions  of  the  libel.  The  pursuer  reclaimed ;  and,  when  the  petition 
came  to  be  advised  with  answers,  the  Court,  in  the  absence  of  Lord  Succoth  was  eqnallj 
divided.  The  Lord  President  and  Lord  Hermand  were  for  adhering  to  the  interlocntor ; 
Lords  Balmuto  and  Balgray,  for  altering  it  The  cause,  therefore,  lay  [316]  over  for  the 
opinion  of  Lord  Succoth,  and  a  hearing  in  presence  was  ordered. 

Argument  for  the  pursuer  : — 

The  bill  in  question  having  been  granted,  subsequently  to  the  charge  on  letteie  of 
homing,  for  the  purpose  of  defeating  the  effect  of  the  pursuer's  poinding,  of  which  the 
charge  was  the  inchoated  diligence,  is  as  "  a  voluntary  right,  in  defraud  of  the  more 
timely  diligence  of  another  creditor  having  used  horning, — a  lawful  mean  duly  to  affect 
the  dyvour's  goods," — reducible  under  the  second  branch  of  the  Act  1621,  from  which 
payments  in  peeunia  numeraia  only  are  protected ;  Forbes  contra  Brebner  and  others, 
J\dy  1751,  KUk,  p.  62.  That  a  bill  granted  under  such  circumstances  is  reducible  on 
the  Act  1621  could  not  have  been  doubted,  had  the  point  been  still  open  for  discuasion; 
but  the  case  of  Scott  v.  Bruce,  27th  January  1788,  has  set  it  at  rest.  For  an  account  of 
that  case,  see  Bell's  Cases,  p.  32.  It  is  true  that,  as  the  first  poinding  was  defeated  by 
the  intervention  of  the  landlord,  the  pursuer  did  not  conceive  it  necessary,  in  relation 
to  it,  to  reduce  the  bill ;  but,  as  the  second  poinding  emerged  out  of  the  same  cirenm- 
stances  as  the  first,  it  cannot  be  in  a  more  unfavourable  predicament.  — In  the  seeomd 
place,  the  bill,  as  McLaren  was  rendered  bankrupt  on  the  17th  day  after  its  date,  is,  in 
conformity  with  the  case  of  M*Math  v.  M*Kellar,  Ist  March  1791, — which  has  been 
held  to  have  settled  the  law  on  that  head, — reducible  upon  the  Act  1696.  It  is  tone 
purpose  to  maintain  that  there  is  a  distinction  between  the  cases,  the  one  being  that  of 
a  preference  obtained  by  an  individual,  the  other  that  of  a  bill  granted  to  prevent  s 
preference ;  and  that  the  principle  which  governed  M*Math's  case  was,  that,  were  snefa 
an  Act  by  a  bankrupt  to  be  sustained,  it  would  lead  to  fraudulent  preferences,  against 
the  ver^  intention  of  the  statute,  siacQ  ^  debtor,  b^  ^nting  his  bill  to  one,  and  deaf* 
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ing  it  to  a  less  favotued  creditor,  might  easily  a£ford  the  most  unjust  advantages.  For 
ihe  sound  view  is,  that  the  hands  of  a  person,  under  either  constructive  or  actual  bank- 
rnptcj,  are  so  tied  up  that  he  cannot  interpose  to  alter  the  relative  situation  of  his 
creditors.  Were  such  a  bill  as  the  present  to  be  sustained,  the  most  alarming  conse- 
quences mi(;ht  ensue ;  and  trust-deeds,  since  a  bill  for  a  similar  purpose  cannot  be  in  a 
better  predicament,  would  have  been  held  to  be  valid.  Yet  these  have  been  often 
reduced ;  Snee  and  Company  against  the  Trustees  for  the  creditors  of  Michael  Anderson, 
July  12.  1734,  Fol.  Diet  vol.  i.  p.  85,  Mor.  p.  1206;  Mansfield  against  Brown  and 
Stobs,  Foi.  Diet  Ibid.  Mar.  p.  1207 ;  SnodgraBS  against  Trustees  and  Creditors  of  Beat, 
JKZit  p.  85,  Mar,  1209;  Peters  against  Spiers,  January  27,  1767,  Id,  p.  1218.  It  is 
argned,  on  the  other  side,  that,  as  the  bankruptcy  proceeded  on  the  bill  itself,  which  is 
under  reduction,  the  case  cannot  fall  within  the  Act  1696 ;  for  that,  if  the  bill  be 
reduced,  the  [317]  bankruptcy  must  fall  with  it,  since  diligence  requires  a  legal 
warrant,  and  cannot  be  held  to  have  effectually  proceeded  on  a  bill  or  decree  which  is 
set  aside  as  having  been  void  and  null  db  initio  :  But  that,  as  it  is  clear  that,  if  there 
were  no  bankrupty,  there  could  be  no  ground  for  impugning  the  bill,  which  is  valid  ex 
fade,  so  it  is  no  less  evident  that  diligence  upon  a  document  not  liable  to  challenge 
must  be  equally  regular.  That  thus  we  end  where  we  began ;  and,  therefore,  that 
the  Act  1696  neither  can  nor  does  apply  to  such  a  case.  The  fallacy  of  this  reasoning 
arises  from  overlooking  the  material  fact,  that,  though  the  bill  be  invalid  quoad  the 
pursuer,  it  is  perfectly  good  against  McLaren,  the  individual  rendered  bankrupt  upon 
it ;  and  that  the  obligation  against  him  and  his  heirs  cannot  be  affected  by  a  reduction 
in  this  cause.  It  seems  hard,  indeed,  that  a  party  should,  by  his  own  proceeding,  cut 
down  his  ground  of  debt ;  but  it  is  not  uncommon,  in  the  affairs  of  life,  for  a  person  to 
lose  his  advantage  by  grasping  at  too  much ;  and  this  actually  happened  in  the  case  of 
the  Creditors  of  Johnston  against  Nisbet  of  Dirleton,  Kaimet^  Decisions,  p.  243 ;  KUh 
p.  59;  Mar.  p.  1098-1190. 

In  the  kut  place,  though  the  bill  were  to  be  sustained,  it  could  not  afford  a  ground 
of  competition.  For  the  Act  54  Geo.  III.  c.  137,  sect.  5,  founded  on,  which  allows  the 
part  passu  preference  in  poindings,  specially  limits  its  operation  to  sixty  days  before 
and  four  calendar  months  after  the  bankruptcy ;  and  provides,  **  that  all  poindings  after 
the  four  months  shall  have  such  preferences  as  they  were  entitled  to  by  former  law  and 
practice."  Now,  as  this  poinding  did  not  take  place  for  upwards  of  two  years  from 
the  date  of  the  bankruptcy,  it  is  clearly  out  of  the  statute.  To  remove  this  objection, 
indeed,  the  defender,  MH^ntosh,  resorted  to  the  device  of  rendering  McLaren  a  second 
time  bankrupt ;  but,  as  an  act  of  bankruptcy  gives  to  all  the  creditors  a  Jus  qtursifum, 
which  cannot  be  defeated  even  by  payment  of  the  debt  on  which  the  diligence  was  used, 
and  continues  during  insolvency,  or  till  the  bankrupt  obtains  a  general  discharge, — the 
right  which  the  pursuer  acquired  in  the  bankruptcy  in  question  could  not  be  frustrated 
by  any  second  imprisonment  of  his  debtor.  See  the  cases  of  Johnston's  Creditors 
against  Nisbet ;  and  M'Math  against  M'Kellar,  cited  above. 

Argument  for  the  defenders. 

The  bill  is  not  reducible  upon  the  second  branch  of  the  Act  1621 :  For,  though  it 
were  admitted  that,  according  to  the  case  of  .Scott  against  Bruce,  a  bill,  granted 
posterior  to  a  charge  of  homing,  which  is  regularly  followed  by  poinding,  is  reducible 
in  a  competition  with  the  poinder,  the  principle  does  not  apply  to  the  present  case.  In 
order  that  a  charge  on  letters  of  horning  be  considered  as  the  inchoated  diligence  of 
poioding,  it  is  necessary  that  the  diligence  shall  be  followed  out  without  any 
[318]  undue  delay ;  and  a  delay  of  five,  of  four,  and  even  of  three  months,  has  been 
held  to  be  fat<al  ;  Bank  of  Scotland  against  Kennedy,  9th  July  1709,  Forbes,  p.  304; 
Young  against  Kirk,  November  1688,  Har,  35 ;  Duff  against  Bell's  Representatives, 
22d  July  1742,  KiJk.  48.  Had  this  question  related  to  the  poinding  of  1816,  in  which 
no  undue  delay  occurred,  the  pursuer's  plea  might  have  been  well  founded.  But,  in 
this  instance,  the  poinding  did  not  take  place  for  two  years  after  the  date  of  the  first 
charge ;  and,  to  maintain  that  such  a  proceeding  should  be  effectual,  would  be  to  allege 
that  a  charge  of  horning  might  chain  a  man's  goods  down  for  ever.  But  this  is  not  all. 
The  goods  were  not  in  rerum  natura  in  1816 ;  and  it  is  ridiculous  to  argue  that  a  hom- 
ing is  the  inchoated  diligence  against  effects  which  do  not  exist  for  two  years  subse- 
quent to  the  charge.  In  the  next  place,  as  it  will  readily  be  admitted  that  it  is  not  the 
mere  act  of  taking  out  letters  of  homing,  but  the  charge  upon  them,  which  begins  the 
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dQigeDoe,  it  follows  that  there  had  not  been  a  step  taken  in  t^e  present  instanci^  for 
fallj  two  years  posterior  to  the  date  of  the  >  ill.  For  the  char^  of  1816  was  ahandoned, 
and  a  fresh  one  fi^ven  in  1818  ;  and,  as  the  poinding  must  depend  entirely  on  its  own 
warrant,  of  which  this  charge  formed  a  part,  it  is  vain  to  recur  to  the  previous  chaTga, 
since  admitting,  for  the  sake  of  argument,  that  it  might  have  been  effectual,  it  is  a 
sufficient  answer  that  it  was  acted  on ;  and  that,  consequently,  had  there  been  any  flav 
in  the  last,  the  whole  proceedings  would,  in  spite  of  the  first,  have  fallen.  The  bill, 
therefore,  in  regard  to  this  competition,  never  could  interfere  with  the  pursuer's 
previous  diligence.  He  has  not  chosen  to  attempt  a  reduction  of  the  bill  on  his  poind- 
ing of  1816 ;  but  though  he  had  succeeded  in  setting  it  aside  in  relation  to  tbat 
diligence,  yet  as  he  could  not  have  reduced  it  in  toto^  but  merely  quoad  that  competitioii, 
it  is  clear  that  the  defender  might  have  ranked  in  the  second,  after  having  been 
defeated  in  the  first. — ^The  bill  is  as  little  liable  to  reduction  on  the  Act  1696.  The 
case  of  MacMath  is  inapplicable  to  it,  as  being  that  of  a  single  creditor  who  had  obtained 
a  preference  over  the  others,  while  the  object  here  was  to  accomplish  what  has  been 
favoured  in  all  the  late  statutes  of  bankruptcy, — that  of  equally  distributing  the  funds 
among  the  creditors,  according  to  their  respective  interests.  The  very  principle  wbiefa 
ruled  M'Math's  case, — that  it  was  necessary  to  repress  a  proceeding  which  might  lead  to 
fraudulent  preferences, — ^is  implied  in  the  nature  of  a  transaction  intended  to  prevent 
preferences.  And  as  for  the  argument  that  a  bankrupt's  hands  are  so  tied  up  that  he 
cannot  alter  the  situation  of  his  creditors,  it  is  refuted  by  the  late  Bankrupt  Act,  which 
encourages  a  person  in  that  condition  to  apply  for  a  sequestration,  in  order  to  aocompliah 
the  very  thing  which  has  been  done  in  this  case, — that  of  cuttinsr  down  preferenca*  by 
separate  diligence.  In  regard  to  trust-deeds,  as  they  fall  literally  under  the  Act  1696, 
the  Court  was  not  at  liberty  to  support  them  against  the  express  words  of  [319]  the 
statute.  But  a  bill  is  only  reducible  as  it  may  be  made  the  foundation  of  injastioe 
against  the  intendment  of  the  Act.  Esto^  however,  that  such  a  bill  as  the  present 
might  be  struck  at  by  the  statute,  yet  this,  as  the  bankruptcy  proceeded  upon  it, 
cannot  fall  under  that  rule.  The  legislature  never  could  contemplate  the  case  of  a  partj 
annulling  his  own  document  of  debt  by  diligence  upon  it;  and  since  the  diligence 
cannot  stand  without  the  bill  as  its  warrant,  the  thing  is  impracticable.  In  answer  to 
this,  it  has  been  argued,  that,  as  the  bill  is  obli(?atory  on  McLaren,  so  is  the  diligence 
effectual;  but  the  bill  cannot  be,  quoad  hoe,  null  and  valid  at  the  same  time.  The 
pursuer  cannot  found  upon  it,  on  the  one  hand,  as  a  subsisting  obliflration ;  and  set  it 
aside,  on  the  other,  as  a  piece  of  waste  paper.  The  case  of  the  creditors  of  Johnstone 
against  Kisbet  of  Dirleton  is  quite  inapplicable.  For  the  diligence  there  had  not  pro- 
ceeded on  the  bond  reduced.  Johnston,  who  had  been  incarcerated  at  Nisbet's  instance, 
granted  a  bond  of  corroboration  of  the  debt  on  which  he  was  imprisoned ;  and  it  was 
this  bond,  and  not  the  bill  on  which  the  diligence  proceeded,  that  was  set  aside  in  con- 
sequence of  the  previous  bankruptcy.  Had  the  bill  now  sought  to  be  reduced  been 
granted  after  the  bankruptcy,  the  cases  would  have  been  in  this  view  parallel ;  but  as 
the  bankruptcy  proceeded  on  the  bill  itself,  there  is  no  similarity  between  them. 

As  for  the  argument  against  the  competition,  founded  on  the  words  of  the  late 
statute,  it  is  no  ^less  fallacious.  It  is  true  that,  in  one  sense, — that  of  restraining  a 
bankrupt  from  fraudulent  conveyances, — bankruptcy  may  be  said  to  continue  till  the 
debtor  either  obtain  a  general  discharge,  or  become  insolvent.  But,  in  another  sense, 
the  rule  is  so  different,  that  a  person  may  be  rendered  bankrupt  twenty  times  over. 

When  the  cause  came  to  be  advised.  Lord  Succoth  was  again  absent. 

Lrord  Hermand  retained  his  opinion,  that  the  bill  did  not  fall  within  the  second 
branch  of  the  Act  1621,  and  that,  as  the  bankruptcy  proceeded  on  the  bill  itself,  the  bill 
was  not  reducible  on  the  Act  1696.  His  Lordship  likewise  held,  that  a  second  bank- 
ruptcy to  the  effect  intended  was  competent. 

Lord  Bcdgray  also  retained  his  opinion, — that  the  bill  was  reducible  both  on  the 
Acts  1621  and  1696 ;  and,  in  regard  to  the  last,  his  Lordship  particularly  referred  to 
the  case  of  the  creditors  of  Johnston  against  Nisbet,  as  in  point.  He  also  held  that  the 
second  bankruptcy  was  ineffectual  to  give  any  right  to  competition,  under  the  54th  of 
the  late  King. 

Lord  BcUmuto  continued  to  think, — that  the  bill  havingbeen  granted  for  the  purpose 
of  defeating  the  pursuer's  diligence,  [320]  founded  on  a  decree,  was  a  legal  fraud  which 
Qould  not  be  susUtined, 
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The  Lord  President^  having  altered  his  opinion,  agreed  with  Lord  Balgraj  in  regaid 
to  the  Act  1696,  and  the  right  of  competition  under  the  54th  of  the  late  King,  as  it  was 
founded  on. the  said  bankruptcy,  while  the  first  still  subsisted. 

The  bill  was  therefore  reduced,  and  Strang  found  entitled  to  the  poinded  effects : 
but  no  ezpences  were  allowed. 

[S.G,  1  S.  1  ;  cf.  Matiheu^s  Trustee  v.  Matthew,  5.M.  963,  968 ;  Bankruptcy  Act 

1856,  sections  4,  9,  and  12.] 
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Sir  Michael  Shaw  Stbwabt  and  Jambs  Cokbet,  Competing. — For  Sir 
Michael  Stewart,  Clerk,  Jeffrey,  G.  J.  Bell,  Cuninghame,  et  Sfuiw  Stmoa/rt ; 
for  Mr.  Corbet,  Cranstoun,  Moncri^,  J.  A,  Murray. 

FacuUy — TadUie — Prescription, — ^A  person  having  executed  an  entail  in  favour  of  hLs 
son,  and  certain  other  substitutes,  "  whilks  failing,  any  other  heirs  to  be  nominated 
and  appointed  by  the  entailer,  by  write  under  his  hand,  at  any  time  in  his  life,"  and 
with  power  to  alter  certain  branches  of  the  succession;  and  having  afterwards 
executed  a  deed,  proceeding  on  the  narrative  of  the  power  in  the  entail  to  name  heirs 
and  alter  the  succession,  containing  an  entail  of  certain  other  lands,  and  an  alteration 
of  the  succession  to  the  old  estate  prior  to  the  power,  but  naming  certain  heirs  after 
the  heirs  called  by  the  former  entail  prior  to  the  power ;  the  heir  named  by  such  deed 
preferred  to  the  heirs  called  after  the  power  of  naming  heirs. 

Prescription  found  not  to  apply  to  such  deed  of  nomination,  although  not  proved 
to  have  been  delivered  during  the  grantor's  lifetime,  and  containing  no  clause  dispens- 
ing with  delivery,  and  although  the  nomination  of  heirs  had  never  been  engrossed  in 
the  investitures,  which  contained  only  the  substitution  to  heirs  to  be  named. 

By  contract  of  marriage,  19bh  and  21st  October  1721,  between  William  Porterfield, 
eldest  son  of  Alexander  Porterfield  of  Porterfield,  and  Julian  Steel,  Alexander  Porter* 
field  "  binds  [321]  and  obliges  him,  and  his  heirs  and  successors,  with  all  possible 
diligence,  upon  his  own  proper  charges  and  expences,  duly  and  validly  to  infeft 
and  seise  the  said  William  Porterfield,  his  said  son,  and  the  said  Julian  Steel,  spouses, 
aad  the  longest  liver  of  them  two,  in  conjunct  fee  and  liferent,  and  the  heirs-male  pro^ 
create,  or  to  be  procreate,  of  the  said  marriage  betwixt  the  said  William  Porterfield  and 
Julian  Steel ;  whilks  failing,  the  heirs-male  of  the  body  of  the  said  William  Porterfield 
of  any  other  marriage ;  whilks  failing,  the  heirs-male  of  the  body  of  the  said  Alexander 
Porterfield;  whilks  failing,  the  eldest  heir-female  of  the  body  of  the  said  William 
Porterfield,  and  the  descendants  of  the  body  of  the  said  eldest  heir-female  without 
division ;  whilks  failing,  the  next  heir-female  sttccsssive  of  the  body  of  the  said  William 
Porterfield,  and  the  descendants  of  the  body  of  the  said  next  heir-female  successive,  aU 
without  division,  whilks  failing,  any  other  heirs  of  tailzie  to  be  nominated  and  appointed 
hy  the  said  Alexander  Porterfield  by  write  under  his  hand,  at  any  time  in  his  lifetime,  in 
his  liege  poitstie  ;  whilks  failing,  the  eldest  heir-female  of  the  body  of  the  said  Alexander 
Porterfield,  and  the  descendants  of  the  body  of  the  said  eldest  heir-female,  without 
division;  whilks  failing,  the  next  heir-female  successive  of  the  body  of  the  said 
Alexander  Porterfield,  and  the  descendants  of  the  body  of  the  said  next  heir-female, 
without  division ;  whilks  also  failing,  the  said  William  Porterfield,  his  nearest  lawful 
heirs  and  assignees  whatsomever,  the  eldest  heir-female  always  excluding  all  other  heirs- 
portioners,  and  succeeding  without  division  in  fee,  &c.  in  all  and  haill,*'  &c. 

The  contract  also  contained  the  following  clause  :  "  And  farder,  reserving  full  power 
and  liberty  to  the  said  Alexander  Porterfield,  at  any  time  in  his  lifetime,  he  being  in 
liege  jpoustie,  to  alter,  innovate,  or  change  the  order,  course,  and  succession  of  the  haill 
heirs  of  tailzie  above  specified,  except  the  heirs-male  and  female  of  his  said  body,  and 
the  heirs-male  descending  of  the  said  Alexander  Porterfield,  his  own  body,  and  that  by 
write  under  his  hand,  notwithstanding  of  this  present  right  of  fee,  and  infeftments  to 
follow  hereupon,  in  favours  of  the  said  William  Portei^eld,  and  the  heirs  of  tailzie 
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above  specified ;  declaring  always,  likeas  it  is  hereby  expressly  provided  and  dedared, 
that  the  said  William  Forterfield,  and  his  heirs  and  successors,  shall  be  obliged  to  take 
the  rights,  securities,  and  infeftments  of  the  said  haill  lands,  and  others  above  men- 
tioned, with  the  burden  of  the  irritancies  and  provisions  herein  contained,  to  and  in 
favours  of  such  heirs  of  tailzie  as  tbe  said  Alexander  Porterfield  shall  so  nominate  and 
appoint,  failing  the  heirs-male  and  female  of  the  said  William  Porterfield,  his  body,  and 
the  heirs-male  of  the  body  of  the  said  Alexander  Porterfield,  sis  said  is,  as  to  which  heirs- 
male  and  female  of  the  body  of  the  said  William  Porterfield,  and  the  heirs-male  of  the 
body  of  the  said  Alexander  Porterfield,   the  foresaid  succession  is   hereby  declared 
unalterable  by  the  said  Alexander  Porter-  [322]  -field,  or  by  the  said  William  Porter- 
field, and  the  heirs  of  tailzie  above-mentioned,  conform  to  the  clauses  irritant  after 
mentioned."    The  contract  also  contained  certain  other  powers,  faculties,  and  reserva- 
tions, in  favour  of  AlBxander  Porterfield. 

Alexander  Porterfield  having  afterwards  acquired  the  lands  of  Blacksholms  and 
others,  executed  a  new  deed,  5th  November  1742,  proceeding  on  the  narrative  of  the 
marriage-contract  1721,  and  the  reserved  power  therein  contained  of  altering  the  order 
of  succession,  except  as  therein  excepted ;  and  subsuming  that,  "  being  resolved  to  adject, 
eik,  and  add  the  said  new  purchased  lands  to  my  tailzied  estate  above  specified,  with 
and  under  the  same  clauses  and  provisions  mentioned  in  the  foresaid  bond  of  tailzie, 
but  with  the  alteration,  change,  and  innovation  of  the  order,  course,  and  succession 
therein  contained,  and  above  repeated,  in  so  far  as  is  inconsistent  with  the  order,  conise, 
and  succession  under  written,  which  is  hereby  declared  to  be  the  order,  course,  and  Ba^ 
cession  to  my  foresaid  estate  and  lands,  both  old  and  new,  with  and  under  the  additional 
clauses  and  provisions  after  specified."     "Therefore,  wit  ye  me  to  be  bound  and 
obliged,  as  I,  by  thir  presents,  with  and  under  the  express  provisions,  burdens,  reserTa- 
tions,  conditions,  declarations,  restrictions,  limitations  irritant  and  resolutive,  mentioned 
in  the  foresaid  bond  of  tailzie,  contained  in  the  foresaid  pontract  of  marriage,  and  also 
with  and  under  the  express  provisions,  burdens,  and  conditions  underwritten,  herebf 
appointed  to  be  contained  in  the  writes  and  securities  to  follow  hereupon,  I  bind  and 
oblige  me,  my  heirs  and  successors  whatsomever,  duly  and  validly  to  infeft  and  aeiae 
the  heirs-male  of  the  body  of  the  said  William  Porterfield,  lawfully  procreate  of  hia 
present  or  any  subsequent  marriage  (secluding  always  the  said  William  Porterfield  him- 
self from  any  succession  to  the  said  late  purchased  lands);  and  failzieing  heirs-male 
lawfully  procreated  of  my  said  son's  body,  Boyd  Porterfield,  my  grandson,  and  the 
heirs-male  lawfully  to  be  procreate  of  his  body ;  whilks  failzieing,  to  the  heirs-male  of 
Alexander  Porterfield  of  Fulwood,  my  uncle ;  whilks  failzieing,  to  the  heirs-male  of 
Gabriel  Porterfield  of  Hapland,  my  cousin,  and  that  because  I  reserve  to  myself  to  have 
a  power  to  name  the  subsequent  heirs  of  taillie  after  my  son  William  Porterfield,  and 
his  heirs  as  aforesaid ;  and  that  it  is  known  that  the  estates  of  Fulwood  and  Hapland, 
by  a  clause  in  their  several  dispositions,  are  to  return  to  the  heirs-male  of  my  familj, 
falzieing  the  heirs-male  of  their  families,  by  which  my  ancestors'  anxiety  to  preserve 
their  estates  and  family  in  their  own  names  and  heirs-male  plainly  appears;  whilks 
falzieing,  Jean  Porterfield,  my  eldest  daughter,  spouse  of  James  Corbet  of  Tawcrosse, 
and  the  heirs-male  lawfully  procreate  or  to  be  procreate  of  her  body  ;  whilks  falzieing, 
Euphan  Porterfield,  my  second  lawful  daughter,  spouse  of  Emanuel  Walker,  collector  of 
his  Majesty's  customs  at  Port-Glasgow,  and  the  heirs-male  lawfully  procreate,  or  to  be 
procreate  of  her  body ;  whilks  fail-  [323]  -zieing,  Catharine  Porterfield,  my  youngest 
daughter,  spouse  to  James  Baird,  merchant  in  Glasgow,  and  the  heirs-male  lawfully  pro- 
creat,  or  to  be  procreat  of  her  body ;  whilks  failzieing,  the  eldest  heir-female  lawfully 
procreate,  or  to  be  procreate  of  the  body  of  the  said  William  Porterfield,  my  son,  and 
the  descendants  of  her  body,  without  division ;  whilks  failzieing,  &c  in  all  and  haill 
the  newly  acquired  lands."    The  deed  did  not  include  the  lands  contained  in  the 
contract  1721.     It  reserved  the  granter's  liferent,  and  a  faculty  to  alter,  but  nodauw 
dispensing  with  delivery;  and  it  did  not  appear  whether  it  had  been  delivered  or  not; 
but  it  was  recorded  in  the  books  of  Session  23d  September  1743,  after  the  granter's 
death. 

Upon  the  death  of  Alexander  Porterfield,  14th  May  1743,  William  Porterfield,  it 
was  said,  obtained,  in  1746,  a  charter  of  confirmation,  from  the  superior,  of  his  infeft- 
ment  on  the  contract  1721.  He,  however,  never  made  up  any  new  titles,  and  died  m 
1752  without  issue. 
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Boyd  Porterfield,  the  son  of  the  younger  brother  of  William,  having  succeeded,  made 
up  titles  to  the  different  parcels  in  this  way  : 

1.  Lands  of  DuchaL  He  ezpede  a  general  service  as  heir-male  and  of  provision  to 
William  Porterfield,  under  the  contract  1721,  and  a  general  service  as  heir  of  line  of 
Alexander  Porterfield;  and,  in  1757,  obtained  a  precept  of  dare  constat  from  the  superior, 
proceeding  on  a  full  narrative  of  the  contract  1721,  and  expressly  engrossing  the 
reserved  faculty  to  name  heirs ;  and  sasine  was  taken  in  the  same  terms. 

2.  No  title  was  made  up  by  him  to  Overmains  of  Duchal. 

3.  He  continued  in  apparency  in  the  superiorities  of  Forterfield  and  Hapland,  and 
was  in  1754  enrolled  ou  them  as  a  freeholder,  ''as  apparent  heir  of  the  deceased 
Alexander  Forteriield,  his  grandfather.''  In  1773,  he  obtained  a  charter  from  the 
Prince  of  these  superiorities  to  himself,  and  the  other  heirs  called  by  the  deed  1742, 
engrossing  their  nomination,  and  containing  the  clauses  irritant  and  resolutive  of  the 
contract  1721,  and  the  entail  1742 ;  and  on  this  charter  he  was  infeft  and  enrolled  as  a 
freeholder. 

Boyd  Forterfield  was  succeeded  in  1794  by  his  son  Alexander,  who  made  up  his 
titles,— 

1.  To  Duchal,  by  obtaining  a  precept  of  dare  constat  from  the  superior,  engrossing 
the  reserved  faculty  to  name  heirs  in  the  contract  1721,  and  by  the  infeftment  contain- 
ing the  same  clause. 

2.  He  made  up  no  title  to  Overmains  of  Duchal,  which  still  remained  on  the 
investiture  of  the  contract  1721. 

3.  He  made  up  no  titles  to  the  superiority  of  Forterfield  and  Hapland,  but  was 
enrolled  as  a  freeholder  as  apparent  heir,  on  the  charter  in  favour  of  his  father  in  1773, 
and  the  sasine  following  thereon. 

Upon  the  death  of  Alexander  Forterfield,  the  succession  opened  to  the  heirs  called 
by  the  reserved  faculty  in  the  contract  1721,  [324]  the  whole  former  heirs  being  extinct. 
The  heirs  of  Forterfield  of  Fulwood  and  Forterfield  of  Hapland  being  also  extinct,  the 
succession  was  claimed  by  James  Corbet  of  Tollcross,  and  afterwards  by  his  son  James 
Corbet^  under  the  next  nomination  in  the  deed  1742,  '*to  Jean  Forterfield,  my  eldest 
daughter,  spouse  of  James  Corbet  of  Tawcross,  and  the  heirs-male  lawfully  procreate,  or 
U)  be  procreate  of  her  body ; "  James  Corbet,  junior,  being  the  great-grandson  and  heir- 
male  of  the  body  of  Jean  Forterfield. 

James  Corbet,  senior,  took  out,  Ist,  A  brieve  as  heir  of  tailzie  and  provision  to 
die  last  Alexander  Forterfield  in  the  lands  of  Duchal.  2dy  A  brieve  as  heir  of  tailzie 
and  provision  to  William  Forterfield,  who  died  in  1752,  in  the  lands  of  Overmains  of 
Duchal ;  and,  M,  A  brieve  of  heir  of  tailzie  and  provision  to  Boyd  Forterfield  in  the 
superiorities  of  Forterfield  and  Hapland. 

He  was  opposed  by  Sir  Michael  Shaw  Stewart,  the  son  of  a  daughter  of  Boyd 
Porterfield,  who  claimed  under  the  contract  1721,  and  as  called  by  that  clause  of  the 
destination  which  follows  the  heirs  to  be  named  by  Alexander  Forterfield,  '*  whilks  fail- 
ing, the  eldest  heir-female  of  the  body  of  the  said  Alexander  Forterfield  and  the  descen- 
dants of  the  body  of  the  said  eldest  heir-female,  without  division ;  **  and  he  took  out 
brieves  for  serving  himself  heir  accordingly. 

Memorials  were  ordered  to  the  Court  from  the  court  of  macers,  and  a  hearing  in 
presence  was  ordered. 

The  points  argued  by  the  parties,  were,  U^,  Whether  the  deed  1742  was  at  any  time 
Talid  and  efifectuai,  or  sufl&cient  to  establish  the  nomination  of  heirs  reserved  by  the  con- 
tract 1721 ;  and,  2d,  Whether  the  deed  1742  was  cut  off  by  prescription. 

Sir  Michael  Shaw  Stewart  argued, — 

L  The  power  and  faculty  reserved  to  Alexander  of  altering  the  succession  was  stricti 
juris,  and  depended  entirely  on  the  words  of  the  contract ;  and  he  would  have  had  no 
snch  power  and  faculty  if  none  such  had  been  reserved.  Under  the  reserved  power, 
therefore,  he  was  not  entitled  to  alter  the  succession  by  any  irregular  writing  or  docu- 
ment not  duly  executed  and  delivered,  nor  containing  a  clause  dispensing  with  delivery ; 
he  had  no  power  to  leave  his  own  heirs-male  out  of  the  destination,  and  far  less  to  leave 
out  the  heirs-female  of  William  Forterfield ;  he  had  no  power  to  alter  the  destination  in 
^1  or  to  reserve  an  unqualified  power  to  alter  the  destination ;  he  had  no  power  to 
impose  any  new  burdens  upon  the  heirs  called  by  the  contract,  or  to  insist  upon  their 
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inserting  in  the  investitiires  any  conditions  inconsistent  with,  or  not  contained  in  that 
contract. 

The  deed  1742  was  not  completed,  as  it  was  not  delivered,  though  it  required  deliveiy, 
as  it  contained  no  clause  dispensing  with  delivery,  and  as  it  was  a  deed  in  execution  of 
a  power  and  faculty  to  alter  the  entail  of  another  man's  estate.  He  had  no  [325]  power 
to  alter  the  order  of  succession  by  any  revocable  deed,  as  this  would  be  inconsistent  with 
the  faculty  which  enabled  him  in  his  liege  povstie  to  alter,  &c  but  went  no  farther ;  and 
the  contrary  would  suppose  that  there  was  no  etfectual  alteration  till  after  his  deayi ; 
Enkine^  lib.  iii.  tit.  2,  sect.  43,  44 ;  Kcdme^  Eludd.  Art  4,  p.  36.  Besides  the  prt- 
eumed  intention  of  the  granter,  upon  which  all  the  exceptions  from  the  general  rule,  that 
a  writing  is  not  obligatory  till  delivered,  are  founded,  and  which  does  not  apply  to  this 
case,  there  is  a  question  of  poufer  and  competency  as  to  the  nature  of  the  deed,  that  was 
requisite  in  the  execution  of  the  reserved  faculty.  The  presumption,  however,  is,  that 
the  granter  did  not  finally  resolve  to  make  it  an  effectual  deed ;  and,  therefore,  did  not 
complete  either  by  delivery,  or  dispensing  with  delivery.  He  had  executed  another  deed 
in  1737  which  never  was  delivered,  and  never  was  an  effectual  deed;  and  the  testa- 
ment executed  by  him  at  the  same  time  with  the  deed  1742,  contained  a  dause  dis- 
pensing with  delivery.  The  deed  was  neglected,  and  never  entered  into  the  investitons 
of  the  Dachal  or  of  the  new  estate ;  and,  although  it  was  registered  in  the  books  of 
Session,  it  was  not  till  some  months  after  his  death ;  and  it  is  not  known  by  whom  it 
was  registered,  or  at  leasts  that  he  authorized  the  registration  of  it 

The  deed  1742  went  beyond  the  power  and  faculty  contained  in  the  contract  1721, 
and  was  tdtra  vires  of  the  granter  in  many  important  particulars. 

He  had  no  power  to  add  any  lands  to  the  entailed  estate ;  and  the  heirs  of  entail 
were  not  bound  to  accept  the  new  lands,  but  to  reject  the  entail  that  applied  to  both 
landa  He  had  no  power  to  impose  on  the  heirs  of  the  contract  1721  any  new  obliga- 
tions, whether  a  new  estate  was  added  or  not  He  had  no  power  to  leave  out  his  own 
heirs-male,  or  in  part  the  heirs-male  of  William,  and  to  substitute  Boyd  Porterfield  and 
his  heirs-male  in  this  part  of  the  destination ;  and  although  the  substitution  to  JBojd 
nominatim  should  be  allowed  to  come  in  its  proper  place,  it  was  in  one  respect  impeifectt 
and  in  another  it  went  too  far.  It  was  imperfect  in  so  far  as  Alexander  or  William  had, 
or  might  have  had,  other  heirs-male  of  their  body ;  and  it  went  too  far  in  so  far  as 
Boyd,  the  person  named,  may  not  have  been  the  next  heir-male  of  Alexander's  body; 
or  it  may  not  have  been  known,  to  an  absolute  certainty,  that  he  was  an  heir-male  at 
all  when  Alexander  died.  He  ought  to  have  been  called  as  one  of  the  heirs-male  of 
Alexander's  body,  and  in  no  other  character.  Alexander  had  no  power  to  leave  out  the 
heirs-female  of  William's  body,  and  to  make  substitutions  in  favour  of  Fulwood  and 
Hapland.  He  had  no  power  to  reserve  in  the  deed  1742  a  power  to  alter  the  succession 
*<  to  my  said  estate,  both  old  and  new ; "  for,  after  altering  the  order  of  succession  to  the 
old  estate  once,  he  had  no  power  to  make  any  further  alteration  on  it  He  had  no  power 
to  impose  new  conditions  on  the  heirs  of  the  contract  1721 ;  and,  although  it  may  he 
said  that  the  new  order  of  sue-  [326]  -cession  might  have  been  adopted  without  adopting 
the  conditions  of  the  deed  1742,  and  that)  if  the  heirs  of  the  contract  1721  were  entitled 
to  reject  the  conditions,  they  were  not  entitled  to  reject  the  new  order  of  succesdon, 
because  Alexander  had  power  to  make  it,  though  not  to  impose  the  conditions;  this 
doctrine  would  be  subversive  of  the  legal  principles  which  apply  to  powers  and  faculties^ 
and  which  are  stridissimi  juris  ;  and  an  act  in  exercise  of  them  is  void  if  it  varies  from 
the  power. 

If  the  deed  1742  was  ineffectual  at  its  date,  and  also  at  the  death  of  the  granter,  as 
being  tdtra  vires,  it  could  not  have  been  rendered  effectual  by  any  subsequent  events, 
and,  in  particular,  not  by  the  death  of  William  Porterfield  without  issue,  in  consequence 
of  which,  it  may  be,  that  the  substitutions  in  favour  of  the  heirs-female  of  his  body,  il 
they  had  been  inserted  in  the  deed  1742,  would  have  been  vacated,  and  thus  the  omis- 
sion of  these  substitutions  made  not  of  the  least  consequence.  Hitherto  it  has  been 
held  that,  where  a  deed  is  tUtra  vires,  and  on  that  ground  null,  it  does  not  revive  upon 
events  happening  after  the  granter's  death,  which,  if  they  had  happened  before  his 
death,  might  have  removed  the  objections.  If  the  deed  is  tUira  vires,  it  may  be  reduced, 
whatever  hopes  there  may  be  of  subsequent  events,  that  would  have  given  power  to  the 
granter  if  he  had  lived  to  see  them,  but  where,  from  their  not  happening  in  his  lifetime 
he  never  had  any  power  to  grant  the  deed. 
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Alexander  Porterfield  appointed  no  heirs,  and  did  nothing  under  the  destination 
daase  in  the  contract  1721.  His  iotention  not  to  found  on  it,  in  the  deed  1742,  appears 
not  only  from  his  avoiding  a  reference  to  it^  but  from  other  circumstances.  On  the  con- 
trary, it  was  his  intention  to  found  exclusively  upon  the  general  reserved  power  and 
faculty  limited  only,  as  before  mentioned,  of  altering  the  whole  order  of  succession. 
This  was  his  only  intention,  though,  in  the  execution  of  what  he  intended,  he  did  not 
sufficiently  adhere  to  the  limitations  by  which  he  was  bound.  And,  if  he  did  not  intend 
the  deed  1742  as  a  nomination  in  terms  of  the  destination  clause ;  and,  if  it  was  not  so, 
in  point  of  form,  but  a  mere  execution  of  the  general  reserved  power,  it  seems  difficult 
to  hold  it  as  a  nomination  under  the  destination  clause. 

There  is  another  insurmountable  difficulty  as  to  the  application  of  the  deed  1742  to 
the  destination  clause  or  sixth  substitution,  that  they  have  no  correspondence  together, 
bat  are  utterly  repugnant,  as  the  deed  1742  leaves  out  no  less  than  four  of  the  prior 
substitutions :  and  then,  leaving  out  some  of  the  posterior  ones,  proceeds,  immediately 
after  the  first  substitution,  to  make  a  new  order  of  succession  altogether,  that  has  not 
the  least  resemblance  to,  or  conformity  with,  the  order  of  succession  established  by  the 
contract  1721.  It  filled  up  no  particular  substitution,  but  usurped  the  right  of  all  the 
substitutions  after  the  first.  This  objection  must  have  been  fatal  to  the  deed,  although 
it  had  been  intended  for  the  purpose  of  making  a  nomination  in  terms  of  the  destinatioa 
daase,  and  had  been  exposed  to  no  other  objection. 

[327]  As  to  mistakes  having  been  committed  in  the  deed  1742,  and  that  conjectures 
may  be  made  in  order  to  rectify  these  mistakes,  the  Court  has  no  power,  even  on  the  most 
probable  conjecture  of  intention,  to  depart  from  the  clear  and  express  terms  of  a  deed ; 
Lawrie  v.  Laurie's  Trustees,  January  1814  (not  reported) ;  Kennedy  v»  Arbuthnott,  13th 
July  1722,  Bern,  Dec.  vol.  i.  No.  33;  Henderson  against  Henderson,  20th  January 
1790;  Hay  against  Marquis  of  Tweeddale,  20th  June  1771;  fiaillie  against  Tenant, 
17th  June  1766;  Campbell  against  Campbell,  28th  November  1770;  Coutts  against 
Crawford,  6th  March  1806,  House  of  Lords;  Calthorpe  against  Gough,  iii.  Broum,  395 ; 
Mellish  against  Mellish,  iv.  Vesey,  45;  Upton  against  Lord  Ferrars,  v.  Vesey,jun.  801 ; 
Watson  against  Foxon,  ii.  East  38. 

n.  The  claim  under  the  deed  1742  is  cut  off  both  by  the  positive  and  negative 
prescription. 

Sir  Michael  Stewart  is  ex  facie  the  heir  of  the  investiture,  the  deed  1742  being  an 
extraneous  writing,  and  no  part  of  the  investiture ;  and  he  has  the  same  defence  of 
prescription  against  the  deed  1742  that  would  have  been  competent  to  the  last  Alexander 
Porterfield.  If  any  claim  had  been  made  against  Alexander,  he  would  have  been 
entitled  to  plead  the  positive  prescription,  by  producing  the  infeftment  of  his  father, 
Boyd  Porterfield,  in  1757,  as  a  sufficient  title  to  exclude,  no  notice  being  taken  of  the 
deed  1742  in  the  retour  of  his  service  or  in  the  precept  of  dare  constat  from  the  superior. 
Alexander  had  various  powers  and  faculties  over  the  estate ;  and  in  every  one  of  these 
the  rights  which  he  had  power  to  grant  to  third  parties  would  have  been  subject  to 
prescription,  which  would  have  run  from  the  commencement  of  the  right.  The  rights 
affecting  the  property  of  the  estate  itself  would  have  been  cut  off  by  the  positive  pre- 
scription, and  the  burdens  against  the  heirs  of  entail  would  have  been  cut  off  by  the 
negative  prescription. 

The  right  established  by  the  deed  of  nomination  had  its  commencement  in  1742; 
and  although  simple  destinations,  though  they  are  different  from  the  investiture,  do  not 
prescribe  when  they  are  in  favour  of  the  same  person  who  possesses  on  the  investiture, 
jet  the  deed  1742  was  very  different  from  a  simple  destination,  being,  to  all  intents  and 
parposes,  a  strict  entail,  with  the  most  rigorous  conditions  and  limitations;  and  the 
established  rule  is,  that  prescription  runs  against  latent  entails  as  well  as  against  other 
conveyances  of  the  estate  to  the  prejudice  of  the  heirs  of  investiture ;  and  it  is  of  no 
importance  whether  the  entail  is  or  is  not  in  favour  of  the  heirs  of  investiture  or  the 
heirs  of  law;  M'Dougal  against  M*Dougal,  10th  July  1739,  Eak.  Clerk  Home.  Sir 
Michael's  title  being  sufficiently  exclusive  of  all  deeds  which  Alexander  Porterfield  had 
no  right  to  grant,  so  it  is  equally  exclusive  of  all  deeds  which  he  had  power  to 
grant  where  no  claim  has  been  made  on  them  for  forty  years.  Although  there 
is  a  general  rule  that  powers  [328]  and  faculties,  and  others  that  are  res  mer(B 
facuUatis^  are  not  liable  to  the  negative  prescription,  yet  all  the  power  and  faculties  in 
ihe  deed  1721  were  precisely  in  the  same  situation;  and  if  it  were  true  that  the 


reserved  power  in  question  was  not  liable  to  the  negative  prescription,  it  would  be 
equally  trae  as  to  aU  the  other  powers  and  faculties ;  and  yet  it  would  be  difficult  to 
maintain  that  an  alienation  or  other  deed  granted  in  perfect  conformity  with  any  of 
them  could  be  saved  from  prescription,  positive  or  negative,  if  no  claim  had  been  made 
on  it  for  a  century.  It  is  important  to  observe,  that  nothing  but  the  clauses  containing 
the  powers  have  appeared  in  the  investitures ;  but  though  the  power  is  unexceptionable^ 
and  is  completely  set  forth  in  an  investiture,  or  in  any  deed  whatever,  yet  the  party 
possessed  of  it  may  have  reasons  for  not  acting  upon  it,  or  may  unexpectedly  die.  and 
thus  lose  his  opportunity  of  acting.  If  no  deed  in  execution  of  the  power  appears,  de  non 
apparentibus  et  non  exUtentibvs  eadem  est  ratio  ;  and  thus  the  power  itself  is  vacated. 

Although,  in  a  case  where  there  are  two  titles  to  an  estate,  the  one  unlimited  aod 
the  other  limited,  prescription  may  run  upon  the  unlimited  title  against  the  limited  one, 
the  doctrine  that  prescription  will  not  run  upon  the  investitures  against  any  other  deed 
of  nomination  limited  in  the  same  way,  will  not  apply ;  for  in  every  case  where  i 
latent  claim  against  a  party  is  founded  upon  any  title  vested  in  him  to  which  it  is  not 
necessary  to  ascribe  his  possession,  he  does  of  necessity  run  a  course  of  prescription 
against  it;  Smith  and  Bogle  against  Gray,  30th  June  1752,  KUk.  Therefore,  if  it  be 
said  that  Boyd  and  Alexander  Porterfieid  possessed  in  any  sense  on  the  deed  1743 
(disavowed  even  by  Mr.  Corbet),  this  could  not  have  the  effect  of  preventing  them  from 
prescribing  against  the  claims  that  might  be  made  against  themselves  in  virtue  of  that 
deed. 

The  reasoning  of  the  other  party  proceeds  on  a  misconception  as  to  the  principles  of 
law  that  have  been  invariably  applied  to  such  cases,  when  he  maintains  that^  as  there 
is  no  prescription  among  unlimited  rights  vested  in  the  same  person,  so  there  is  no  pre- 
scription among  entails  or  limited  rights ;  for  that  prescription  is  only  allowed  when  the 
title  is  unlimited ;  and,  therefore,  that,  if  any  further  limitations  beyond  the  fetters  of 
the  contract  1721  were  established  by  the  deed  1742,  they  are  not  to  be  considered  in 
the  present  question.  For  it  is  a  very  strange  notion  that,  because  a  man  possesses  his 
estate  on  a  limited  tide,  he  must  submit  to  any  further  limitations  that  may  be  imposed 
upon  it,  without  being  allowed  the  benefit  of  the  same  legal  pleas  that  are  allowed  to 
others  against  such  limitations.  Though  the  contract  1721  concains  limitations,  it  does 
not  contain  every  sore  of  limitation.  But^  in  so  far  as  it  is  not  limited,  it  is  free.  The 
deed  1742  contained  a  number  of  new  conditions  and  limitations,  which  were  appointed 
to  be  engrossed  in  the  investitures ;  and,  therefore,  in  such  a  case,  an  investiture  upon 
the  one  title  must  necessarily  be  exclusive  of  the  other,  and  must  be  a  title  for  pre- 
[329] -scription  against  it;  Ay  ton  against  Monypenny,  3l8t  July  1756,  Sdeidt  Dtt,; 
Bruce  against  Bruce,  6th  December  1770;  Oliphant  Murray  against  Ramsay  and 
Company,  17ih  January  1811. 

Mr.  Corbet  'gleaded.-^\i!^  marriage-contract  1721  was  onerous  as  a  conveyance  to 
William  Portertield  and  his  lady,  and  to  the  children  of  the  marriage,  and  possibly  to 
his  children  of  any  other  marriage ;  but  it  was  not  onerous  in  favour  of  any  of  the 
other  substitutes ;  Enk,  lib.  3,  tit.  8,  s.  39 ;  and,  iu  particular,  of  the  other  part^. 
Though  Alexander  divested  himself  of  the  fee,  he  did  so  only  under  qualifications, 
conditions,  and  reservations,  which  necessarily  went  into  the  investitures  of  his  son,  and 
became  inherent  in  the  title  given  to  him.  An  integral  part  of  the  destination  so 
secured  consisted  ,of  a  conveyance  or  substitution  to  any  heirs  to  be  nominated  bj 
Alexander  himself,  as  effectually  secured  against  all  innovation  as  any  other  substitution 
in  the  deed.  This  destination  to  the  heirs  to  be  named  by  him,  differs  essentially  from 
the  power  to  alter  the  succession,  also  contained  in  the  deed.  The  conveyance  of  an 
estate  may  be  taken  either  to  a  certain  or  to  an  uncertain  person,  provided  it  contain 
certain  fixed  daJta  by  which  what  is  uncertain  may  be  rendered  certain  at  the  time  when 
the  succession  opens  to  the  person  so  meant  to  be  described.  The  means  of  evidence  by 
other  deeds,  by  which  the  certainty  of  the  individuals  called  is  obtained,  does  not 
import  an  alteration  of  the  course  of  succession ;  on  the  contrary,  it  strictly  supports  the 
destination  as  it  stands,  by  producing  the  party  for  whom  a  particular  substitution  was 
made,  and  so  carrying  on  the  succession  in  the  order  laid  down;  Murray  against 
Fleming,  28th  November  1729,  Diet,  vol.  i.  p.  289 ;  Don  against  Don,  5th  February 
1713,  Forbes;  Lawrie  against  Spalding,  24th  July  1764;  Kennedy  against  Arbuthnot^ 
13th  July  1722,  Bern.  Dec,  vol.  i.  No.  33;  Snodgrass  against  Buchanan,  16th  December 
1816.    The  proper  mode  of  altering  the  order  of  succession,  is  by  a  direct  resignation  in 
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the  hands  of  the  superior  for  new  infeftment  to  a  different  series  of  heirs ;  bat  nothing 
more  is  required  to  entitle  heirs  to  be  nominated^  who  are  heirs  of  the  investiture,  to  be 
directly  served  heirs  of  taillie,  than  the  production  of  the  deed  of  nomination  as  evidence 
that  they  are  the  heirs  called. 

It  is  not  true,  even  in  the  view  taken  by  the  other  party  of  this  clause,  as  a  reserved 
power  or  faculty,  that  it  is  of  strict  construction ;  on  the  contrary,  where  a  man,  in  a 
grant  of  his  own  estite,  makes  reservations  in  his  own  favour,  or  against  the  grantee, 
such  reservations  are  entitled  to  a  lib3ral  construction,  and  are  to  be  interpreted  accord- 
ing to  the  true  meaning,  and  with  all  the  implied  powers  fairly  deducible  from  them ; 
Dandas  against  Dundas,  11th  July  1705;  Fount. 

The  deed  1742,  from  its  nature,  required  neither  delivery,  nor  a  clause  dispensing 
with  delivery.  The  power  of  nomination  in  the  contract  1721  provided  that  it  should 
he  done  at  any  time  in  [330]  Alexander's  lifetime,  without  any  qualification,  except 
that  it  should  be  in  his  liege  poustie ;  and  the  clause  is  even  express  in  reference  to  a 
mortis  causa  deed.  The  deed  1742  likewise  contained  a  power  to  alter  the  succession, 
and  a  reservation  of  the  grantor's  liferent  in  the  new  lands.  Where  those  qualities  are 
in  a  deed,  though  it  might  otherwise  require  delivery,  or  a  clause  dispensing,  it  is 
effectual  without  either;  Stair,  lib.  i.  tit.  7,  s.  14;  Ersk.  lib.  iii.  tit.  3,  s.  44;  M^Kenzie, 
lib.  iii.  tit.  2,  p.  311.  When  a  man  has  power  either  to  nominate  heirs  or  to  alter  an 
existing  course  of  succession,  his  will  is  ambulatory  till  the  commencement  of  death-bad, 
and  it  does  not  require  delivery ;  Duke  of  Hamilton  against  Douglas,  9th  December 
1762.  Besides,  Alexander  had  it  in  his  power  b9th  to  settle  the  new  estate  and 
nominate  the  heirs  in  the  old  estate  in  the  same  deed ;  and  if  that  deed,  either  from  its 
general  nature  or  in  respact  of  any  reserved  interest  to  himself,  required  neither 
delivery  nor  a  clause  dispensing  with  it,  it  must  be  equally  effectual  to  all  the  objects 
which  it  embraced.  But,  even  assuming  that  the  deed  required  delivery,  it  must  be 
presumed,  at  this  distance  of  time,  to  have  been  delivered,  unless,  at  least,  the  contrary 
be  expressly  proved. 

The  only  thing  done,  or  proposed  to  be  done,  by  the  deed  1742,  is,  that  Alexander 
declares  his  will  that  the  order  of  succession  laid  down  for  the  new  estate  shall  be  the 
order  of  succession  for  the  old  estate,  specially  referring  to  the  powers  "  to  name  the 
subsequent  heirs,"  &c.  and  not  to  the  power  of  alteration ;  and  although,  in  the  narra- 
tive of  the  general  design  of  the  deed,  it  is  said  that  he  was  resolved  to  add  the  new 
estate  to  the  old,  under  the  clauses  and  provisions  of  the  said  bond  of  tailzie,  but  with 
the  alteration  of  the  order  of  succession,  this  is  evidently  mere  narrative,  having  a 
special  relation  to  the  settlement  of  the  new  estate,  and  perfectly  natural  and  consistent 
with  the  true  nature  of  the  deed  in  its  application  to  the  previous  settlement  of  the  old 
estate. 

As  to  Alexander's  powers  to  add  the  new  estate,  which  he  had  a  right  to  give  to 
what  heirs  he  pleased,  if  any  heirs  of  William's  body,  or  heirs-male  of  Alexander,  had 
refused  to  accept  of  them^  they  possibly  might  have  done  so,  but  that  could  have 
afforded  them  no  reason  for  refusing  to  acknowledge  the  nomination  of  heirs  for  the  old 
estate.  The  conditions  and  obligations  in  the  deed  1742  do  not,  in  any  pointy  ^PP^y  ^ 
the  old  estate,  but,  on  the  contrary,  are  expressly  confined  to  the  new  estate;  and, 
besides,  Alexander  had  full  power  to  add  to  the  conditions  as  well  as  to  the  destination, 
in  so  far  as  the  other  party,  or  any  of  the  postponed  heirs,  had  any  interest.  If  there 
never  were  any  other  heirs-male  of  Alexander's  body,  he  was,  in  every  view,  entitled  to 
give  the  estate  to  Boyd,  as  the  only  person  bearing  that  character,  and  through  whom 
he  could  have  an  heir-male  of  his  body  after  his  son  William ;  and  as  this  is  what  he  is 
said  to  have  done  by  the  deed  1742,  it  is  evidently  incumbent  on  the  [331]  party,  who 
alleges  the  omission  of  heirs-male  of  Alexander's  body  as  an  objection  to  the  validity  of 
the  deed,  to  shew  that,  in  fact,  there  was  any  omission,  by  proving  that  such  heirs-male 
existed.  Though  Alexander  had  not  power  to  alter,  so  as  to  postpone  the  heirs-female 
of  William  (supposing  that  the  deed  1742  could  be  regarded  merely  as  an  alteration 
under  the  reserved  faculty),  he  had  full  power  to  postpone  the  other  party,  and  all  the 
other  heirs ;  and,  as  he  has  done  so,  this  cannot  be  ineffectual,  merely  because  he  made 
a  mistake,  or  an  incompetent  provision  to  the  prejudice  of  the  heirs-female  of  William's 
body;  Vans  Agnew  against  M*Niven,  23d  June  1813;  Soutreys,  13th  July  1670; 
Douglas  against  Spreul,  5th  February  1741.  A  party  who  has  only  been  postponed  in 
the  due  exercise  of  the  powers  given,  cannot  plead  on  a  supposed  excess  in  which  he 


had  no  interest,  as  a  ground  for  declaring  the  deed  totally  null  as  being  ultra  vires  of 
the  granter.  But,  supposing  that  it  could  be  said  that  the  deed,  aa  an  alteration,  wis 
beyond  the  power  reserved,  and,  therefore,  ineffectual,  it  would  not  follow  that  it  is  not 
good  as  a  nomination  of  heirs,  which  it  is  in  vain  to  deny  that  it  contains  sufficient  to 
fill  up  the  sixth  substitution,  and  to  satisfy  the  reference  therein  made.  If  an  heir  of 
entail  has  two  powers,  he  may  have  executed  the  one  power  effectually,  though  he  hu 
made  an  ineffectual  attempt  to  execute  the  other,  utile  per  iniUile  non  mtiaiur.  Alexander 
was  certainly  entitled  to  reserve  a  power  of  altering  as  to  the  new  estate ;  and  as  the 
nomination  of  heirs  to  the  old  estate  comprehended  a  nomination  by  a  mortis  eausa  deed, 
there  was  nothing  to  prevent  him  reserving  power  to  alter  any  nomination  which  he 
made.  The  new  conditions,  by  express  words,  and  not  by  any  implication,  applj 
exclusively  to  the  possession  of  the  new  estate.  But,  considering  the  deed  in  its  proper 
light,  as  being  in  reference  to  the  deed  1721,  a  deed  of  appointment  of  heirs,  it  is 
obvious  that  the  order  of  succession  referred  to  is,  in  relation  to  the  old  estate,  onlj 
that  order  of  succession  which  was  to  follow  the  fifth  substitution,  upon  the  failure  of 
all  the  previous  heirs;  and  it  signifies  nothing  what  were  the  conditions  attached  to  it; 
for,  as  to  all  the  substituted  heirs  of  the  deed  1721,  Alexander  had  the  most  ample 
powers  to  do  with  the  destination  what  he  pleased,  and  even  to  strike  them  entirelj 
out  of  it  if  he  thought  fit. 

II.  The  investiture  in  1757  in  favour  of  Boyd  Porterfield,  which  contained  the 
destination  to  the  heirs  to  be  named,  was  in  perfect  consistency  and  agreement  with  Mr. 
Corbet's  claim  under  the  deed  1742;  and  it  was  just  as  much  an  investiture  in  his 
favour,  as  in  favour  of  any  other  heir  called  by  general  denomination  in  the  deed  1721, 
and  he  could  have  no  claim  against  the  last  Alexander  Porterfield,  or  at  least  was  under 
no  necessity  of  making  such  a  claim  as  long  as  Alexander  was  possessing  on  a  title  which 
expressly  contained  the  destination  to  the  class  of  heirs  to  which  Mr.  Corbet  beionge. 
Sir  Michael  [332]  S  tie  wart  is  in  a  very  different  predicament  from  Aiexander  Porterfield. 
He  has  to  make  good  his  right  to  the  estate  as  a  daimaTit  in  the  competition  of  briefee; 
and  to  assume  that  he  is  the  heir  of  the  investiture,  is  just  to  beg  the  whole  question. 
It  is  in  vain  to  prove  that  fioyd  and  the  late  Alexander  Porterfield  had  sufiicient  titles 
of  prescription  for  securing  the  estate  against  any  claim  of  property  by  a  third  par^. 
There  is  no  doubt  of  it.  But  Mr.  Corbet's  title  rests  on  the  very  same  ground.  The 
only  investiture  W£bs  on  the  deed  1721 ;  and  that  investiture  was  expressly  not  more  in 
favour  of  Boyd  and  Aiexander,  than  in  favour  of  the  heirs  to  be  appointed  by  the  first 
Aiexander,  and,  therefore,  in  favour  of  Mr.  Corbet^  as  the  heir  actually  appointed  by  an 
effectual  deed.  This  was  not  a  deed  altering  the  destination  of  the  estate,  when  it 
might  have  been  a  question  whether  the  benefit  of  it  was  not  lost  by  prescription ;  but 
there  is  here  no  alteration,  the  deed  1742  being  merely  the  evidence  by  which  Mr. 
Corbet  establishes  his  character  as  heir  of  entail,  to  whom  the  estate  is  destined  by  the 
sixth  substitution  in  the  deed  1721.  Till  that  destination  in  the  investiture  shall  fail, 
there  is  no  right  whatever  given  to  the  class  of  heirs  to  which  Sir  Michael  belongs ;  and, 
therefore,  there  can  be  no  more  room  for  prescription  in  his  favour  against  the  heirs  of 
that  substitution  than  there  would  be  against  any  other  general  class  of  heirs  who  were 
not  nominatim  engrossed  in  the  destination. 

To  found  positive  prescription  there  must  first  of  all  be  a  title  of  property ;  which  is 
exclusive  of  that  right  against  which  prescription  is  said  to  have  run.  But  here  the 
only  title  is  the  title  of  the  investiture  under  the  entail  1721,  which  is  so  far  from 
being  exclusive  of  Mr.  Corbet's  right,  that  it  expressly  comprehends  it ;  and  he  is  now 
claiming  to  be  served  heir  under  that  investiture.  The  charter  of  confirmation  in  1756 
in  favour  of  William  Porterfield  could  confirm  nothing  but  the  right  precisely  as  it  stood, 
the  right  as  given  by  the  deed  1721 ;  and  so  it  stood  till  the  death  of  William  Porter- 
field. At  the  date  of  that  investiture,  it  must  be  admitted  that  Jane  Porterfield  was 
an  heir,  entitled  to  succeed  in  virtue  of  the  sixth  substitution,  having  been  named 
by  an  effectual  deed  of  Alexander  Porterfield.  The  estate  was  possessed  on  no  other 
title  but  the  entail  in  which  she  and  any  heir-male  of  her  body  were  substitute  heirs. 
The  titles  which  followed  in  the  person  of  the  last  Alexander  were  just  renewals  of  the 
same  investiture ;  and  thus,  down  to  the  moment  of  competition,  the  estate  was  possessed 
under  the  very  title  which  is  the  foundation  of  Mr.  Corbet's  claim  as  heir  of  investitore. 

There  is  just  as  little  ground  for  the  negative  prescription ;  Ersk»  lib.  iiL  tit  7,  seek 
8.    In  the  present  casSi  there  can  be  no  room  for  the  negative  prescription,  unless  the 
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estate  his  hetea^  poflsesaed  on  titles  of  snch  a  nature,  that  the  poeftive  prescription  oonld 
ran  in  virtue  of  them. 

There  conld  be  no  necessity  for  the  heirs  nominated  by  the  deed  1742  making  any 
daim  as  long  as  the  possession  stood  on  a  title  which  comprehended  the  destination  in 
their  favour,  by  [333]  reference  to  any  deed  of  Alexander  Porterfield  ;  and  it  was  time 
enough  to  produce  that  evidence  when  the  succession  opened  to  them,  and  they  were 
enabled  to  claim  the  beneRcial  interest  intended  for  them. 

A  special  argument  was  also  maintained  by  the  parties,  founded  on  the  situation  of 
the  titles  of  certain  parts  of  the  estate ;  but  as  the  decision  proceeded  on  the  general 
question,  it  is  uunecessary  to  report  that  argument. 

Lord  Justice-Clerk, — ^There  is  one  part  of  this  question  which  requires  particular 
consideration,  namely,  the  precise  terms  of  the  marriage-contract  1721.     It  appears  to 
me  that  the  nature  and  import  of  it  will,  and  ought  to  have  a  decisive  effect  on  the 
whole  of  the  competition.     After  the  five  substitutions  to  WiUiam  Porterfield,  &c.  there 
is  a  clause  in  the  body  of  it,  containing  a  substitution  in  these  words : — *'  Whilks  failing, 
any  other  heir  of  tailzie  to  be  nominated  and  appointed  by  the  said  Alexander  Porter- 
field,  by  write  under  his  hand,  at  any  time  in  his  lifetime,  in  his  Itege  poustie  ; "  which 
failing,  other  substitutes  are  called  deecripfive.    This  deed  contains  a  variety  of  other 
clauses  and  provisions ;  it  is  a  strict  eutail ;  there  are  provisions  against  altering  the 
succession,  contracting  debt^  selling,  <&c. ;  there  is  an  oblitration  on  the  heirs  to  take  the 
rights  of  the  estate  in  favour  of  any  persons  nominated  by  the  granter ;  and  it  contains 
a  power  to  AJexander  Porterfield  to  alter  or  change  the  succession,  with  the  exception 
of  certain  branches.     Upon  this  deed  we  know  infeftment  was  taken  in  1722  ;  and  we 
know  also,  that,  in  1742,  a  deed  was  granted  by  Alexander  Porterfield,  which  I  appre- 
hend it  is  matenal  to  consider ;  because,  on  a  due  consideration  of  it,  your  Lordships 
can  have  no  doubt  that,  vcUeai  quantum,  it  imports  not  only  a  resolution  to  exercifle  the 
general  power  of  alteration,  but  that  he  proceeds  to  exercise  the  power  specifically 
reserved  to  him,  of  declaring  the  order  of  succession,  by  nominating  heirs  under  the 
sixth  branch.     I  wish  to  call  your  particular  attention  to  the  direct  recital  of  the  deed 
1721,  verbcttim  reciting  the  clauses  of.it,  and  then  the  purposes  of  the  deed  1742,  that 
be  was  to  declare  the  succe&sion  both  to  the  old  and  to  the  new  estate,  and  then  the  way 
in  which  he  regulates  the  succession.     I  shall  have  occasion  afterwards  to  observe  on 
the  alterations  made  as  to  those  branches  which,  by  the  deed  1721,  are  made  unalterable. 
Bat  you  will  find  in  the  deed  1742  a  clear  reference  to  the  power  to  nominate  heirs,  and 
a  resolution  to  nominate ;  then  a  variety  of  provisions  are  made  as  to  the  new  estate. 
But  there  is  one  general  observation,  that,  with  the  exception  of  the  regulation  of  the 
succession,  there  is  not  from  beginning  to  end  of  the  deed  any  thing  relative  to  the  old 
estate  whatever, — no  conveyance  of  it,  no  precept  of  sasine,  and  no  burdens.    The  deed 
is  confined  to  the  new  estate,  with  regard  to  which,  both  as  to  the  power  to  convey  and 
to  impose  burdens,  [334]  there  was  no  qualification  on  him.     All  that  we  know  farther 
of  this  deed  is,  that,  in  1743,  subsequent  to  his  death,  it  having  been  executed  six 
months  before  his  death,  it  was  registered  as  a  probative  writ,  and  nowhere  else.     In 
1746,  William  Porterfield  obtains  from  the  superior  of  the  lands  of  Duchal  a  charter  of 
confirmation,  reciting  and  repeating  the  destination,  in  terms  of  the  deed  1721,  with 
the  sixth  substitution.     He  continues  to  possess  these  lands  under  this  charter;  and 
nothing  else,  down  to  his  death.    As  to  Overmains  of  Duchal,  there  was  nothing  else 
bat  a  possession  on  apparency ;  and  as  to  the  superiorities,  he  did  nothing  whatever 
Boyd  Porterfield,  the  person  who  is  nominattm  cdled  by  the  deed  1742,  takes  up  the 
succession  by  a  certain  procedure.     1^^,  He   takes  out  a  service   as  heir  of  line  to 
Alexander  Porterfield ;  and  I  observe,  on  looking  into  the  charter,  the  reason  for  this  is 
obvious,  that  there  are  two  or  three  acres  to  which  no  right  had  been  conveyed,  and  to 
take  up  which  this  service  was  necessary.     But  he  also  expedes  a  service  as  heir-male 
and  of  provision  to  his  uncle  William.     As  to  Overmains,  he  does  nothing  ;  and  as  to 
the  superiorities,  he  enjoys  them  on  apparency  down  to  1773,  when  he,  or  those  acting 
for  him,  expede  the  Grown  charter  and  infeftment,  and  fortify  his  claim  of  enrolment 
by  founding  on  that  infeftment.     Alexander,  who  succeeds  him,  does  the  same  as  to 
making  up  his  tities,  and  claims  enrolment  on  his  apparency. 

In  deciding  on  this  competition,  it  appears  to  be  necessary  that  your  Lordships 
should  form  a  clear  opinion  as  to  the  nature  of  the  clause  in  the  deed  1721.  I  am  clear 
that  it  is  not  to  be  viewed  as  a  power  solely  to  nominate  heirs,  or  as  a  mere  general 
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power  to  alter  the  saccesnon;  becauae,  comparing  it  with  the  other  clanaes  of  tike 
substitution,  the  same  language  is  applied  to  Uiis  substitution  as  to  every  other  substita- 
tion  in  the  deed  1721.  It  is  a  substitution  hceredibm  nominandis;  and  there  Ib  a 
variety  of  substitutions  hoeredibtis  naseiiuria  ;  and  the  same  principles  that  apply  to  the 
last  must  be  applied  to  tbe  first.  I  have  no  doubt  that  it  is  a  legal  and  legitimate 
substitution :  it  was  very  common  in  the  early  periods  of  the  Scotch  law.  I  have  no 
doubt  of  such  a  power,  and  that  it  may  be  legaUy  exercised.  It  has  been  said,  that  it 
is  the  same  as  an  eutail  by  reference ;  but  this  is  not  correct ;  they  are  not  the  same,  ai 
these  entails  refer  to  entails  already  in  existence.  But  it  is  precisely  the  case  of  Uioee 
entails  where  you  have  sustained  powers  to  nominate  heirs  vested  in  a  third  person. 
Here  it  is  to  be  done  by  a  writing  under  the  hand  of  the  granter ;  and,  in  the  case  of 
Buchanan,  you  found  such  a  power  might  be  exercised.  I  have  no  doubt  that  tbis  is 
not  a  mere  reserved  power,  but  that  there  are  here  express  words  directing  the  estate  to 
descend  to  heirs  to  be  named  by  the  maker  of  the  entaiL  Considering  the  nature  of 
this  substitution,  that  it  is  one  to  be  legitimately  exercised,  and  all  that  is  wanting  is  an 
instrument,  in  terms  of  the  substitution,  under  the  hand  of  the  granter  in  liege  jpouriit^ 
it  follows  necessarily,  that,  [335]  when  a  party  founds  on  such  instrument,  yon  miut 
hold  that  the  original  deed  is  the  title  to  the  estate, — the  radical  and  fundamental  titie. 
It  may  be  exercised  legally  by  the  simplest  of  all  writings ;  it  may  be  by  a  holognph 
writing,  containing  a  few  lines  only  of  a  dispositive  nature.  It  necessarily  follows,  from 
being  a  substitution  to  heirs  to  be  named,  that  it  is  the  same  as  to  heirs  to  be  born. 
That  it  is  necessary  to  produce  such  an  instrument  cannot  be  disputed ;  but  it  can  be 
looked  on  in  no  other  light  than  the  document  necessary  to  heirs  nascituri.  A  person 
may  be  called  as  the  heir-female  of  such  a  person,  but  something  else  must  be  done  to 
shew  that  he  comes  within  the  substitution ;  but  all  that  is  necessary  is  to  produce  a 
service  of  such  a  person  to  such  a  person.  In  the  case  of  heirs  nominandifjie  is  to  shew 
a  writing,  which  is  not  a  title,  but  is  the  evidence  of  his  title,  and  is  the  same  as  the 
other  heir  producing  evidence  that  he  comes  within  the  description.  If  you  look  at  ^e 
deed  1721,  there  is  no  heir  called  any  other  way  but  by  description  ;  none  of  them  by 
name  but  the  eldest  son.  I  am  clear  that,  supposing  there  is  legal  evidence  of  the 
nomination,  it  cannot  be  held  as  the  title,  but  merely  as  the  collateral  evidence  that  he 
has  been  nominated. 

You  will  observe,  that  Sir  Michael  claims  this  estate  in  virtue  of  the  deed  1721,  as 
heir  of  entail.  He  states,  that  possession  has  followed  on  it, — that  he  is  entitled  to 
avail  himself  of  it, — and  that  it  is  exclusive  of  the  other  title.  Mr.  Corbet^  on  the 
other  hand,  states,  that  his  claim  rests  only  on  the  deed  1721  as  the  fundamental  title; 
but,  in  order  to  make  out  his  claim,  he  produces  the  deed  1742.  Sir  Michael  states, 
firaty  that  the  deed  1742  is  void ;  and  that  positive  prescription  has  followed  on  the 
deed  1721,  to  the  exclusion  of  Mr.  Corbet.  As  to  the  nullity,  you  will  observe  that,  as 
to  the  new  lands,  the  deed  1742  is  an  entail  confessedly  intra  vires.  While  within  bis 
power,  as  to  tbe  new  lands,  it  is  equally  clear  that,  in  the  due  exercise  of  the  power  as 
to  the  sixth  substitution,  it  was  competent  to  exercise  that  power  in  such  a  deed  as  this. 
There  is  nothing  in  the  power  to  prevent  it  being  done  in  a  deed  referring  to  other 
lands.  I  apprehend  he  did  mean  to  exercise  that  power.  Look  at  the  deed  1742,  and 
you  will  see  on  the  face  of  ic  that  both  the  making  an  entail  of  the  new  lands,  and  tbe 
exercising  the  power  under  the  sixth  substitution,  are  demonstrated.  He  says,  that  he 
is  about  to  declare  the  succession  both  to  the  old  and  new  estate,  and  begins  with  a 
recital  of  the  persons;  but  having  named  Porterfield  of  Hapland  and  Fulwood,  he 
expressly  states,  ''and  that  because  I  reserve  to  myself  a  power  to  name  tbe  subsequent 
heirs  of  tailzie  after  my  son  William  Porterfield,  and  his  heirs  as  aforesaid."  There  had 
been  a  recital  of  these  heirs  in  a  former  part  of  the  .deed ;  there  is  thus  an  express 
reference,  not  only  to  the  deed  1721,  but  to  the  power  of  nominating  heirs;  and  after 
expressing  this  intention,  there  is  the  nomination  to  Jane  [336]  Porterfield,  &c.  and 
then  to  the  heirs  of  the  granter.  I  am  perfectly  clear  that  the  argument,  so  far  as 
rested  on  the  allegation  that  there  is  an  alteration  tdtra  vires^  is  well  founded  in  fact; 
for,  though  he  calls  Boyd,  he  takes  no  notice  of  heirs  of  his  own  body.  This  was  tiUra 
vires  in  reference  to  the  old  estate.  But  you  will  observe,  that,  admitting  the  fact,  it  is 
not  pretended  that  there  is  any  one  person  in  the  situation  of  being  excluded  by  this 
alteration.  If  there  is,  it  is  most  obvious  that,  under  the  deed  1721,  he  would  bs 
preferred  to  all  tbe  world,  upon  shewing  himself  to  be  the  heir^male  of  Alexander  or 
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WOIiun  Forterfield.  Although  this  was  an  attempt  to  do  that  which  he  had  not  power 
to  do,  it  would  be  immediately  coirected  by  these  persons.  But,  I  apprehend,  there  is 
this  remarkable  circumstance,  that,  in  the  deed  1721,  though  there  is  a  provision  that 
the  five  substitutions  should  be  unalterable,  there  is  nothing  in  the  deed  saying  that 
any  deed  which  he  should  execute  beyond  his  powers  should  be  void  and  null ;  but 
there  is  a  provision  on  the  part  of  the  granter  that  they  should  be  unalterable  by  him ; 
and  I  apprehend  that,  while  it  is  clear  that  the  rights  of  the  parties  injured  would  have 
been  secured,  it  by  no  means  follows,  from  this  abortive  attempt  to  do  what  was  beyond 
his  powers,  that  this  deed  is  to  be  declared  null.  There  is  no  authority  for  it ;  and  it  is 
not  warranted  by  the  deed  1721.  I  apprehend  that  this  may  be  illustrated  in  this 
view :  Suppose  that  Alexander  Forterfield,  by  an  instrument  of  the  shortest  kind,  for 
the  express  purpose  of  nominating  heirs,  had  put  into  it  a  variety  of  persons  incapable 
of  holding  property  by  the  law  of  Scotland,  I  ask,  if  you  would  say,  with  regard  to  the 
remainder  who  were  capable  of  holding  property,  that  the  deed  was  null  ?  It  certainly 
would  not ;  it  would  be  good  so  far  as  it  is  agreeable  to  the  law  of  Scotland.  I  can 
view  this  case  in  no  other  light,  seeing  that  the  deed  1721  regulated  the  interest  of 
those  injured ;  and,  therefore,  we  are  brought  to  the  question,  if  there  is  clear  evidence 
of  intention  to  exercise  the  power.  I  apprehend  that  it  is  a  valid  deed ;  and  though 
there  was  an  abortive  attempt  to  alter  the  substitutions,  that  is  not  enough  to  vitiate 
the  deed.  It  is  stated  that  there  were  other  defects  entitling  Sir  Michael  to  hold  that 
the  deed  was  null ;  that  there  was  an  attempt  to  burden  the  old  estate.  But  no  burden 
is  laid,  or  attempted  to  be  laid,  except  on  the  new  estate ;  there  is  no  requisition  to 
insert  the  whole  provisions.  As  to  a  reservation  to  alter,  it  is  the  order  of  succession 
88  to  the  new  estate  which  he  reserves  power  to  sell.  In  short,  I  see  nothing  in  this 
sufficient  to  induce  us  to  hold  this  deed  1742  to  be  null. 

The  ieeond  ground  of  Sir  Michael's  argument  is  on  the  positive  prescription.     If  I 
am  well  founded  in  the  conception  of  the  nature  of  the  deed  1721,  that  it  is  the  only 
title  common  to  both  parties,  it  must  follow  that  there  is  no  foundation  for  the  positive 
prescription,  because  the  possession  on  this  deed  by  the  infeftment  of  William  Porter- 
field, — ^by  the  charter  of  confirmation, — ^by  the  entries  by  precept  of  elare  constat,  which 
were  nothing  [337]  but  a  renewal  of  the  investiture,  is  as  much  a  possession  to  be 
founded  on  by  Mr.  Corbet  as  by  the  other  party.     Mr.  Corbet  has  no  case  without  it, 
because  there  is  no  feudal  investiture  on  the  deed  1742  ;  there  is  no  precept  of  sasine 
in  it.     It  is  obvious  that,  in  order  to  found  Sir  Michael's  right  by  the  positive  prescrip 
tion,  both  the  title  and  possession  must  be  exclusive  of  the  right  aod  title  of  Mr.  Corbet, 
and  exclusive  to  Sir  Michael     But  where  is  the  title  which  does  not  contain  the  sixth 
substitution  ?     It  is  in  every  one  of  them ;  and,  therefore,  it  is  in  vain  to  maintain  that 
there  is  any  thing  like  an  exclusive  title.     It  was  admitted  that,  if  you  were  satisfied 
that  the  deed  1742  was  evidence  and  not  title,  prescription  could  not  follow.     The  only 
exclusive  title  that  could  be  founded  is,  by  shewing  that,  posterior  to  the  deed  1742,  an 
investiture  had  been  completed  exclusive  of  it,  leaving  out  the  whole  substitution.     If 
that  had  been  done,  and  forty  years  had  run,  then  we  would  have  seen  something  like 
a  title  to  exclude ;  but  I  have  not  been  able  to  discover  such  an  investiture,  every  one 
of  them  bearing  this  clause.     But  it  is  said  by  Sir  Michael  that  the  deed  1721  takes 
William  Forterfield  and  the  other  heirs  bound  to  insert  in  the  titles  any  nomination 
made  under  the  reserved  power ;  and  reference  is  made  to  the  irritancies.     That  this 
alight  have  entitled  any  person,  founding  on  the  nomination  1742,  to  bring  a  declarator 
that  the  title  should  be  so  made  up,  otherwise  that  the  heir  should  have  incurred  an 
irritancy,  may  be  granted,  although  it  might  have  been  said  in  answer  that,  though  the 
party  had  a  title,  he  had  no  interest,  as  all  the  titles  then  contained  a  substitution,  as 
in  the  deed  1721,  aud  nothing  had  been  done  to  the  prejudice  of  any  person  ;  and  it  is 
a  clear  proposition  that,  when  there  is  a  power  to  nominate  heirs,  the  power  of  produc- 
ing that  nomination,  so  long  as  the  titles  do  not  exclude  it,  cannot  be  subject  to  the 
prescription.     Though  there  is  the  power  of  bringing  a  declarator,  there  was  no  necessity 
for  it,  as  the  party  might  avail  themselves  of  it  when  the  substitution  occurs.     But  you 
will  observe  that,  in  the  deed  1721,  there  is  no  provision  that,  if  the  heirs  to  be 
nominated  shall  neglect  to  pursue  a  declarator  of  irritancy  for  not  inserting  the  nomina- 
tion, they  shall  lose  their  right  to  the  estate ;  and,  therefore,  though  they  might  have 
brought  it,  it  does  not  follow  that  their  right  to  the  estate  should  be  lost,  if  they  did 
pot  bring  such  action.    It  is  the  same  as  if  a  party  called  by  any  other  deed  as  heir^  on 


432  SIR   MICHAEL  SHAW  STEWART  V.   CORBET.       F.a  xau,  Rl.  n 

eartain  proceedings  taking  place,  were  to  bring  a  declarator,  that,  if  saeh  prooeediBgi 
took  place,  he  was  to  succeed ;  but,  if  he  does  not  bring  such  action,  would  it  forfeit  hk 
right  1  On  the  contrary,  the  moment  the  period  arrives  when  he  may  claim,  he  may 
have  hiB  right  sustained.  The  prescription  does  not  apply  to  the  lands  of  Duchal ;  and 
I  entertain  no  doubt  in  remitting  to  the  macers  to  proceed  in  the  service  of  Corbet 
As  to  the  lands  of  Over  Mains,  it  is  still  clearer.  As  to  the  superiorities,  the  case  is 
different  from  any  of  the  others;  because  [3381  Boyd  Porterfield  had,  in  1773,  expede 
a  Crown  charter,  which  rested  on  the  deed  1742,  and  his  son  produced  them  as  the 
foundation  of  his  claim  for  enrolment  as  a  freeholder ;  and  he  possessed  under  tiien 
down  to  his  death.  It  is  said  that  this  charter  is  liable  to  objections,  that,  in  ^ 
qucBquidem,  there  is  a  deduction  of  the  way  in  which  he  obtained  the  procuratory,  tiiat 
he  had  served  heir  to  a  wrong  person.  But  it  is  clear  that  the  writer  must  have  fallen 
into  a  mistake,  as  he  had  the  titles  before  him ;  and  I  am  yet  to  learn  that,  with  r^jaid 
to  a  charter  formal  in  the  dispositive  clause  and  other  essential  clauses,  the  erroneooB 
deduction  of  the  titles  is  to  vitiate  the  charter.  It  appears  to  me  that,  having  been 
followed  by  regular  infeftment,  it  is  a  title  for  the  positive  prescription.  I  am  quite 
clear,  therefore,  that  Mr.  Corbet  ought  to  be  preferred. 

Lord  Robertson  was  for  preferring  Sir  Michael  Stewart^  on  the  ground  that  the  deed 
1742  was  not  executed  in  terms  of  the  reserved  faculty,  and  was  ultra  vires  of  Alex- 
ander Porterfield. 

Lord  Glenlee, — ^The  first  point  is,  how  far  the  deed  1742  is  good  for  anything.    The 
deed  1721,  after  the  first  five  substitutions,  destines  the  estate  to  any  heirs  of  tailzie  to 
be  nominated  by  any  writing  under  the  hand  of  Alexander  Porterfield ;  there  is  also  a 
reservation  of  a  power  to  alter  the  order  of  succession,  except  as  to  the  first  five  substi- 
tutions.    But  this  really  gave  him  no  new  power ;  because,  by  the  power  to  alter,  the 
new  heirs  must  all  come  in  after  the  fifth  substitution,  and,  after  this  fifth  subetitation, 
he  had  already  the  power  to  name  the  heirs.     No  doubt  the  entail  was  onerous ;  bat 
it  would  not  appear  to  be  onerous  except  as  to  the  first  five  substitutions,  and  strictly 
only  as  to  the  heirs  of  the  marriage ;  or,  by  a  stretch,  it  might  be  onerous  as  to  William's 
heirs.     But,  even  supposing  it  was  onerous  as  to  the  whole  heirs,  still  there  do  not 
appear  sufficient  grounds  for  holding  that  the  deed  of  nomination  must  have  been 
executed  in  any  particular  way.     It  was  not  necessary  to  say  in  the  deed  of  nomination 
that  they  were  to  be  heirs  after  the  fifth  substitution ;  it  was  sufficient  to  name  them  to 
be  his  heirs,  because,  by  the  conception  of  the  deed,  the  estate  was  given  to  them  onlj 
after  the  fifth  substitution.     I  don't  mean  to  say  that  every  possible  deed  could,  by  a 
strained  application   of  the  maxim  utile  per  inutile  non  vitiaiuTy   be  held   a  proper 
nomination.     There  might  be  deeds  where  the  doctrine  would  apply  quod  poiuit  wm 
fecitf  as,  for  instance,  if  he  had  granted  a  minute  of  sale,  for  he  could  not  s^  though 
he  might  make  his  heir.     Undoubtedly,  it  must  appear  that  he  meant  to  exercise  the 
power.     If  he  did  so,  it  is  of  no  consequence  that  he  meant  to  exercise  other  powera,  if 
it  can  take  effect  without  giving  effect  to  what  was  not  in  his  power.     We  are  not  to 
hold  that  he  meant  something  else,  on  account  of  his  not  taking  the  very  phraseology  <rf 
able  conveyancers,  or  be- [339] -cause  there  may  be  some  inelegancies   in  the  deed. 
That  would  be  unreasonable,  provided  it  is  practicable  to  bring  in  these  heirs  in  the 
order  of  the  entail.     It  appears  to  me  that  it  was  not  necessary  that  this  deed  should 
have  been  executed  on  a  separate  paper,  and  contain  the  names  of  the  heirs.     He  might 
have  made  a  declaration  that  the  heirs  in  any  other  entail  should  be  the  heirs  to  succeed 
in  consequence  of  his  powers ;  and  this  is  very  nearly  what  has  happened.     The  only 
difference  is,  that  it  is  an  entail  executed  by  himself,  and  not  in  a  separate  paper. 
Suppose  that  he  had  called  persons  different  from  those  called  by  the  deed  1721,  the 
construction  would  not  have  been,  that  it  was  a  total  alteration,  but  merely  that  tho» 
heirs  should  come  in  in  the  place  which  the  entail  allowed.     All  that  was  necessaij, 
was  to  make  a  nomination  of  heirs.     The  calling  those  who  were  called  under  the  former 
deed,  is  not  incapable  of  being  executed.     There  is  no  difficulty  in  putting  in  a  penon 
after  the  fifth  substitution  who  may  be  already  called ;  and  some  benefit  might  arise  to 
the  same  person  who  was  called  before,  because,  if  he  claimed  under   the  five  first 
substitutions,  he  would  have  to  trace  his  descent  from  one  of  the  first  heirs,  while, 
under  this  nomination,  he  might  produce  it  as  evidence  of  his  right.     If  the  nominadoo 
and  the  title  1721  came  to  be  put  into  one  charter,  there  might  be  an  awkward  supe^ 
fluity,  but  it  would  not  be  inextricable. 
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The  other  objections  ai^^  of  no  avail.  There  might  have  been  an  irritancy  if  the 
heirs  had  been  put  into  a  wrong  place,  but  not  where  they  are  kept  in  their  proper 
plaoa  As  to  the  non-delivery,  die  deed  1742  did  'not  require  delivery.  Besides,  the 
first  sight  we  see  of  it  is  not  in  the  repositories ;  and  Sir  Michael  must  prove  that  it 
remained  in  Alexander  Porterfield's  repositories. 

The  case  then  results  into  the  plea  of  prescription ;  but  I  cannot  conceive  how  there 
can  be  ienmni  hahUes  for  prescription.  It  never  can  occur,  unless  where  parties  are 
founding  on  different  deeds  inconsistent  with  each  other.  But  there  is  no  such  thing 
here ;  the  infeftments  are  common  to  both  deeds.  If  you  could  make  out  that  the  deed 
1742  is  now  lost  by  the  negative  prescription,  that  would  do ;  but  that  cannot  be  the 
case  without  the  positive  prescription  running  in  favour  of  Sir  MichaeL  A  remote  heir 
might  have  pursued  action  for  engrossing  the  substitution  in  the  titles,  and  if,  in  conse* 
quence  of  their  neglect,  new  titl^  had  been  made  up,  the  plea  of  prescription  might 
have  been  well  founded ;  but  there  was  no  period  of  time  in  which  any  thing  could 
have  been  done  which  cannot  be  done  now. 

Lord  Orcdgie  was  of  opinion,  that  the  power  of  nominating  heirs  for  the  fifth 
substitution  had  been  properly  exercised,  though  the  deed  1742  went  beyond  the  other 
powers,  and  that  it  was  not  lost  by  the  negative  prescription. 

jpiff}  The  Ck)urt  (1st  July  1817)  "Find  that  the  claimant^  James  Corbet Forterfield, 
is  preferable,  and  entitled  to  be  served  heir  of  tailzie  and  provision  under  the  brieves 
purchased  by  him;  repel  the  objections  to  his  title,  and  dismiss  the  brieves  of  Sir 
Michael  Shaw  Stewart" 

Sir  Michael  petitioned  against  this  interlocutor;  and  answers  were  gi^en  in  for 
James  Corbet,  junior,  who,  on  the  death  of  his  father,  had  purchased  brieves  to  be 
served  heir  under  the  same  titles,  and  had  been  opposed  by  Sir  Michael ;  and  the  Court 
having  allowed  the  former  pleadings  to  be  held  as  pleadings  in  the  new  competition, 
without  regard  to  the  former  competition  then  at  an  end  by  the  death  of  one  of  the 
competitors,  and  having  again  heard  counsel,  found  that  Mr.  Corbet  Porterfield  was 
entitled  to  be  served  heir  of  tailzie  and  provision  under  the  brieves  purchased  by  him. 
Upon  advising  a  petition  for  Sir  Michael,  with  answers  for  Mr.  Corbet  Porterfield, — 
Lord  Robertson  said : — When  the  case  was  formerly  before  us,  I  was  of  opinion  that 
Uie  deed  1742  was  of  no  effect ;  but  I  have  now  found  my  opinion  erroneous.  The 
heirs-female  of  William  Porterfield  had  9k  jus  erediti  under  the  marriage-contract,  which 
could  not  be  defeated  by  Alexander ;  but^  as  there  were  no  such  heirs-female,  the  deed 
1742  was  perfectly  good  as  to  the  heirs  next  substituted.  It  was  not  absolutely  null, 
from  Alexander's  having  made  an  alteration  on  the  succession,  which  he  had  no  power 
to  make,  though  it  might  have  been  reducible  by  the  heirs-female  of  William.  I  cannot 
agree  with  the  petitioner,  that  the  deed  1742  mast  be  held  as  unum  quidy  which  must 
&11  or  stand  altogether.  The  nomination  of  heirs  for  the  sixth  substitution  might  be 
good,  although  the  alteration  might  not  as  to  the  heirs-female.  The  destination  to  the 
heirs  by  name,  is  as  good  as  the  original  deed.  It  is  not  a  reserved  power,  but  a  sub- 
stitution, and  it  is  introduced  by  the  words  "  whilks  foiling."  The  deed  did  not  require 
delivery;  it  is  a  part  of  the  deed  1721. 

As  to  prescription,  we  must  keep  in  view  that  there  are  not  two  titles,  one  limited 
and  the  other  not.  There  is  in  truth  but  one  title,  for  the  deed  1742  is  part  of  the  deed 
1721,  and  the  possession  has  been  held  on  it  The  respondent  is  not  affected  by  the 
negative  prescription,  as  it  was  not  necessary  for  him  to  make  a  claim  while  the  estate 
was  held  on  the  very  titles  on  which  he  claimed. 

Lord  CflenieB  had  been  declined  by  Sir  Michael  Stewart  on  account  of  his  relation  by 
affinity  to  Sir  Michael's  second  son,  who  was  married  to  his  Lordship's  daughter  {fnde 
Fac  06a.  30th  May  1820,  No.  XLL). 

l^iCL]  Lords  Justiee-Olerk  and  Oraigie  retained  their  former  opinions;  and  Lord 
BamatyTie  coDCTXttod. 

The  Court  adhered. 
[Remitted,  2  W.  and  S.  369 ;  adhered  to  8  S.  16 ;  affirmed,  5  W.  and  S.  515.] 


f  A  TOI^  n,  2S 


434  BAIN  V.    BOWIE  ft  SONS.  P.a  ua,  IJL  ?L 

No.  94.  F.C.  N.S.  VI.  341.     16  May  1821.     let  Div. 

Joseph  Bain,  Suspender. — Oreenshields. 

Henry  Bowie  and  Sons,  Chargers. — Mare. 

Perictdum — Nauice^  caupones,  stabtdarii. — ^The  responsibility  of  a  coach  piopcifitor  ii 
restricted  to  that  portion  of  the  journey  for  which  he  is  paid,  provided  he  can  prove 
the  safe  delivery  of  the  parcel  to  the  person  whose  duty  it  is  to  forward  it  to  iti 
ultimate  destination. 

This  was  a  suspension,  by  a  mail-coach  contractor,  of  a  chaige  proceeding  on  a  decree 
pronounced  by  the  Judge  Admiral  for  the  value  of  a  parcel  of  muslin,  which  he  received 
from  the  chargers  in  1814,  to  be  conveyed  to  London.  The  Lord  Ordinary  found  the 
letters  orderly  proceeded,  "  in  respect  that  the  chargers,  by  a  marking  on  the  back  of 
the  parcel  in  question,  intimated  their  desire  that  the  same  should  be  transmitted  to 
London  by  the  mail-coach ;  and  that  the  suspender  admits  that  he  did  not  comply  with 
this  intimation,  but  forwaixled  the  parcel  by  a  different  coach." 

Against  this  interlocutor  the  suspender  pleaded, — First,  There  was  an  undue  coneeal- 
ment  of  the  value  of  the  parcel  said  to  have  been  lost ;  and  the  suspender  is  not  liable, 
in  consequence  of  a  notice  to  that  effect^  for  any  parcel  exceeding  the  value  of  L.5,  imk« 
a  proportional  insurance  has  been  paid  upon  it;  Jeremy  on  Law  of  Carriers,  p.  33; 
M'Ausland  against  Dick  and  Others,  6th  February  1787;  Nicolson  against  WillaD,5 
East.  R,  513 ;  Levi  against  Waterhouse,  Prices  Exck.  Oases,  20,  p.  280 ;  Doun  agaioat 
Fremont,  lY.  Campbell,  40 ;  Clay  against  Willan,  1.  H.  Bl.  298.  But»  second,  The 
suspender  has  no  interest  in  any  coach  which  proceeds  farther  than  Carlisle  on  the  way 
to  London.  He  cannot  and  does  not  undertake  to  convey  [342]  parcels  beyond  that 
place ;  and,  if  they  are  addressed  to  a  more  distant  place,  his  obligation  is  performed  bf 
the  delivery  of  them  to  the  owners  of  the  coach  which  runs  to  the  place  of  destinatioiL 
It  was  subsequently  proved  that  the  parcel  was  duly  delivered  to  the  Lord  Nelson  Coach, 
which  runs  between  Carlisle  and  London ;  Denniston  against  Harkness,  15th  January 
1791,  Jeremy,  p.  19;  Oram  against  Fremont,  1817;  Dyke  against  Evans,  3,  OampbeM, 
267 ;  Carr  against  Willan,  L  Starkie,  53. 

Answered, — ^The  chargers  entrusted  their  parcel  to  the  suspender,  in  the  belief  that 
he  was  to  convey  it  to  London  by  the  mail-coach.  They  were  led  to  believe  this,  beoaose 
his  office  is  called  the  Mail-Coach  office ;  and  the  coach  employed  by  him  is  called  the 
Glasgow  and  London  Mail-Coach.  They  knew  nothing  of  his  concern  with  any  other 
coach;  and  could  not  imagine  that  a  person,  who  sought  employment  as  the  propiieUs 
of  the  London  Mail,  could  attempt  to  limit  his  responsibility,  by  stating  that  he  had  do 
interest  in  the  concern  any  further  than  Carlisle.  If  he  had  intended  to  limit  his 
responsibility  in  this  way,  he  ought  to  have  warned  the  chargers  when  ihey  gave  him 
the  parcel.  The  argument  upon  which  he  maintains  that  his  liability  ceased  at  Car&ie, 
is  inconsistent  with  the  footing  on  which  he  conducts  his  business,  and  with  the  nofeioe 
which  he  has  thought  fit  to  give  to  the  public.  With  regard  to  the  want  of  insoranoe^ 
it  is  sufficient  to  observe,  that  the  notice  upon  which  the  suspender  founds  was  unknovn 
to  the  chargers ;  and  that  the  suspender  granted  a  receipt  for  the  parcel  in  unqualified 
terms,  and  without  any  reference  to  this  alleged  notice.  The  English  cases  are  not 
precedents  in  this  country ;  and  it  will  be  observed  that  Lord  EUenborough  ezpieesed, 
in  strong  terms,  his  regret  that  carriers  had  there  been  allowed  to  limit  their  responsibility 
at  common  law ;  Down  against  Fremont,  IV.  Campbell,  40. 

The  Court  unanimously  altered  the  judgment  of  the  Lord  Ordinary,  on  the  ground 
that  the  suspender  had  discharged  his  obligation  by  delivering  the  parcel  at  Carliale  to 
the  proprietor  of  a  coach  by  which  it  was  to  be  conveyed  to  London. 
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No.  96.        F.C.  N.S.  VI.  343.     16  May  1821.     2nd  Div.— Lord  Pitanilly. 

EoBEBT  Wallace,  <5:c.  Defenders. —  W.  Baird. 

Thomas  Gierson,  Pursuer. — Tho.  Thomson  wnd  James  Wcdker. 

Isgaqf — Ad  1661,  c  24. — Legatees,  not  having  received  actual  payment,  postponed  to 
creditois,  nowithstanding  the  testier  had  left  sufficient  funds  for  satisfying  both  debts 
and  l^;acies. 

Thomas  Wallace  died  in  1809,  having  executed  a  settlement  by  which  the  greater 
part  of  his  property,  heritable  and  moveable,  was  conveyed  to  his  second  son,  William, 
under  condition  of  paying  debts  and  legacies,  and  particularly  provisions  of  L.1000  to 
each  of  his  other  children.  The  provisions  were  declared  real  burdens  on  the  lands 
disponed,  and  exigible  by  the  children,  upon  their  respectively  attaining  the  age  of 
majority,  should  payment  be  then  deemed  advantageous  for  them  in  the  opinion  of 
persons  named  in  the  deed. 

William  Wallace  took  up  the  succession  immediately  on  his  father's  death ;  at  which 
period  it  was  offered  to  be  proved  (although  the  contrary  was  affirmed),  that  the  estate 
was  sufficient  for  satisfying  both  the  onerous  and  gratuitous  obligations  of  the  deceased. 
But  it  was  not  denied  that  there  was  a  deficiency  of  funds  in  1813  and  1815,  when  sales 
were  effected  of  different  portions  of  the  lands,  disencumbered  of  the  real  securities,  in 
consequence  of  renunciations  granted  by  the  children,  during  minority,  in  consideration 
of  personal  obligations  obtained  from  William  Wallace  for  payment  of  their  provisions. 

The  maker  of  the  settlement  and  Thomas  Grierson  had  been  sureties  for  William 
Wallace  in  a  bank  credit  for  L.300;  but  the  deceased  bound  himself,  by  a  letter  of 
guarantee,  to  relieve  Grierson  of  his  "cautionary  obligation,  and  of  all  consequences 
that  might  result  therefrom." 

The  credit  was  exhausted  at  the  period  of  Thomas  Wallace's  death,  and  also  in  1817 
when  the  account  was  finally  closed ;  but,  at  several  intervening  dates,  it  appeared,  the 
Bank  had  been  debtor  to  the  holder  of  the  credit. 

[344]  Grierson,  in  consequence  of  the  insolvency  of  William  Wallace,  having  paid 
the  debt  to  the  Bank,  claimed  relief  from  the  legatees  to  the  extent  of  the  sums  which 
they  had  already  drawn,  or  were  entitled  to  draw,  in  virtue  of  their  father's  settlement 

Pleaded  for  the  legatees, — 

1.  The  pursuer  is  not  a  creditor  of  Thomas  Wallace,  the  debt  due  to  the  bank  at 
the  time  of  his  death  having  been  extinguished  by  payments,  which  repeatedly  turned 
the  balance  of  the  account  in  favour  of  the  credit  holder ;  and  for  debts  subsequently 
contracted  the  guarantee  imports  no  liability  on  the  deceased's  representatives ;  Creditors 
of  Brough  against  Selbies'  heirs,  12th  December  1794,  BelVs  Oasps,  p.  40. 

n.  But  the  claim  is  not  well  founded  even  on  the  supposition  that  the  pursuer  were 
truly  a  creditor  of  Thomas  Wallace,  in  respect  the  deceased  left  sufficient  funds  for 
payment  of  debts  and  legacies.  The  rule  that  legacies  are  only  due  deductis  dehitis 
refers  exclusively  to  the  period  of  the  testator's  death.  And,  indeed,  to  maintain  that 
a  comparison  of  his  funds  and  obligations  may  be  instituted  with  reference  to  any  after 
period,  at  the  pleasure  of  his  creditors,  would  be  tantamount  to  a  denial  of  the  right  of 
the  deceased  to  dispose  of  the  free  residue  of  his  means  and  estate.  If,  therefore, 
legacies  have  been  paid,  or  obligations  for  payment  have  been  granted  by  an  executor, 
who  had  received  ample  funds  for  satisfying  the  testator's  onerous  and  gratuitous  debts, 
upon  no  equitable  or  legal  principle  can  legatees  be  made  responsible  for  the  executor's 
management  or  the  continued  sufficiency  of  the  estate,  especially  as  they  have  not  the 
power  either  of  bringing  the  creditors  forward,  or  of  compelling  the  executor  to  make 
payment. 

Accordingly,  in  the  case  of  Bobertson,  and  others,  against  Strachans,  29th  Jnly 
1760,  the  Court  refused  to  sustain  a  claim  similar  to  the  present,  there  being  no  reason 
U>  believe  that  the  judgment  was  at  all  rested  on  the  alleged  specialty,  that  there 
remained,  in  the  executor's  hands,  after  paying  the  legacies,  funds  equal  to  the  testator's 
onerous  debts. 

TIL  By  renouncing  their  real  securities,  the  legatees  gave  full  value  for  the  personal 
obligations  granted  b^  WiUii^m  Wallace^  and  thus  became  bis  direct  onerous  creditors. 
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Bat,  at  common  law,  the  pursuer  has  no  preference  over  them  in  that  character :  and  he 
has  lost  the  henefit  of  the  Act  1661,  c.  24,  hy  neglecting  to  do  diligence  within  the 
statutory  period;  Mack.  Ohs,  on  Act  1661,  c.  24;  Stair ^  ii.  12,  29;  Ersk.  iiL  8, 101; 
Diet.  vol.  i.  p.  206. 

Answered  for  the  creditor^ — 

L  The  legatees  cannot  pass  the  period  of  Thomas  Wallace's  [346]  death,  without 
suffering  their  liahility  to  he  affected  hy  the  operations  on  hoth  sides  of  the  account^  tOl 
finally  closed.  But  it  is  indeed  immaterial  how  the  halance  stood  prior  to  the  last  of 
these  dates.  For,  notwithstanding  the  decease  of  Thomas  Wallace,  the  hond  of  credit 
continued  in  operation,  as  well  against  his  representatives  as  against  the  pursuer ;  aod, 
therefore,  the  claim  of  partial  relief  competent  to  the  latter,  in  virtue  of  the  bond 
merely,  is  extended  to  the  whole  amount  of  the  deht,  hy  force  of  the  letter  of  guarantee, 
which  is  plainly  commensurate,  in  respect  hoth  of  extent  and  duration,  witih  hie  cait 
tionary  obligation  in  favour  of  the  bank ;  University  of  Glasgow  against  Sir  William 
Miller,  18th  November  1790. 

II.  It  is  not  a  relevant  allegation  that  the  deceased  left  property  and  effects  sufficient 
to  satisfy  both  debts  and  legacies.  For,  since  it  is  only  out  of  the  free  residue  of  l^e 
estate  that  legacies  are  due,  if  the  legatees  take  payment  from  a  deficient  fund,  ^ej 
will  continue  liable  to  claims  of  repetition  so  long  as  there  is  any  onerous  debt  outstand- 
ing. In  the  case  of  Kobertson  and  Stracbans,  it  was  no  doubt  found  that^  where  the 
executor  had  paid  the  legacies,  and  retained  funds  for  satisfying  the  onerous  debte  of 
the  testator,  the  legatees  could  not  be  called  on  to  repeat  in  the  event  of  a  deficiencj 
afterwards  occurring.  But,  in  both  of  these  particulars,  that  case  differs  from  the 
present.  The  personal  obligations  of  William  Wallace  cannot  be  held  as  equivalent  to 
payment ;  and,  if  they  could  be  so  held,  still  the  objection  remains,  that  they  were  not 
granted  till  the  deceased's  estate  had  become  inadequate  to  the  claims  against  it ;  Stairs 
b.  iii.  tit.  8,  sect  70. 

III.  The  Act  1681  is  inapplicable  to  a  question  between  onerous  and  grataitons 
creditors  of  the  ancestor.  The  legislature,  in  preferring  the  ancestor's  debts  to  those  of 
the  heir,  describes  the  latter  as  "  debts  contracted  by  the  appearand  heirs,"  or  othervise 
as  the  heirs'  "  own  proper  debts."  But  it  is  obvious  that  a  supervening  personal  security 
of  the  heir  or  executor  in  favour  of  a  legatee  cannot  bring  the  legacy  within  the  statntory 
description. 

The  Lord  Ordinary  '*  found,  in  terms  of  the  conclusions  of  the  libel,  that  the 
defenders  must  make  payment  to  the  pursuer  of  the  sum  proved  to  have  been  paid  to 
the  bank,  to  the  extent  of  the  sums  which  they  have  respectively  drawn,  or  may  diaw, 
in  virtue  of  tbeir  father's  settlement." 

This  interlocutor,  upon  advising  a  petition  and  answers,  was  adhered  to  nrnpUdter. 
But  it  neither  was  maintained,  in  point  of  fact,  that  the  defenders  had  drawn  any  part 
of  their  provisions,  nor,  supposing  payment  had  been  obtained,  was  it  held  on  the  Bench 
that  the  claim  would  have  been  well  founded ;  on  the  contrary,  the  Judges  seemed  to 
concur  in  opinion,  that,  in  the  event  [346]  of  creditors  delaying,  for  a  length  of  time,  to 
bring  their  claims  forward,  or  to  enforce  payment,  they  would  not  be  entitled  to 
demand  repetition  of  sums  paid  to  legatees  by  an  executor  who  had  received  sufficient 
means  for  discharging  the  onerous  and  gratuitous  obligations  of  the  deceased. 

[S.C.,  1  S.  9  ;  cf.  Remington  v.  Braces,  8  S.  219 ;  Bruce  v.  Bruce,  9  S.  700; 

BoHhwUk  V.  HiUon,  16  S.  1165,  1166,  1167.] 
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QoODSiR,  Pursuer. — Skene  et  Maitlamd. 

Chalmers'  Trustkes,  Defenders. — HAmy. 

Proeeea — Susperuion. — Found  incompetent  to  stop,  by  a  suspension  and  interdict,  a 
Clerk  of  Session  from  signing  an  extract  of  a  final  decree. 

Chi^mers'  Trust^^  insisted  in  a  procees  of  multiplepoiiidinff  and  e^^oi^eiatioiiy  9/4 
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obtained  decree  of  exoneration.  Goodmr,  who  had  been  personally  cited,  bnt  had 
hiUierto  made  no  appearance,  presented,  after  the  lapse  of  the  reclaiming  days,  and  the 
riaing  of  the  Session,  a  representation  marked  (as  he  alleged,  but  denied  on  the  other 
aide)  by  the  collector  of  the  fee-fund,  but  not  by  the  clerk  to  the  process,  to  the 
principal  clerk  of  Session,  before  whom  lay  the  extract  of  the  decree  for  signature, 
^®S^&  ^^^  ^®  decree  was  no  better  than  a  decree  in  absence,  which  it  was  competent 
at  any  time  to  represent  against;  and  requiring  him,  therefore,  not  to  give  out  an 
extract.  The  clerk,  however,  refusing  to  pay  any  attention  to  the  representation, 
Goodsir  presented  to  the  Lord  Ordinary  on  the  Bills  a  suspension  and  interdict  against 
extract  going  out  His  Lordship  (12th  September  1819)  passed  the  bill ;  and  prohibited 
the  clerk  from  signing  and  giving  out  the  extract  of  the  decree  until  the  representation 
was  diapoeed  of.  The  clerk  of  process,  in  consequence,  received  the  representation, 
mailed  it;  and  the  Lord  Ordinary,  on  Session  sitting,  disposed  of  it. 

When  the  suspension  and  interdict  was  expede,  the  Lord  Ordinary,  considering  that 
it  was  incompetent  to  suspend  the  extracting  of  a  decree,  found  the  letters  orderly  pro- 
ceeded. The  [347]  case  was  brought  before  the  Liner-House,  but  their  Lordships 
adhered. 

[S.C.,  1  S.  12.] 


Ko.  98.        F.C.  N.S.  VL  350.     18  May  1821.     Ist  Div.— Lord  Alloway. 

Guthrie,  Pursuer. — James  Fergusson, 

Brown  and  Bremner,  Defenders. — AUx,  Wood. 

Statute. — ^Under  the  clause  in  the  police  statute  52  Qeo.  IIL  c  172,  sect  96,  enacting, 
"That  no  action  shall  be  commenced  against  the  said  Commissioners,  or  any  other 
person  or  persons,  for  any  thing  done  in  the  execution  of  this  Act^  in  any  case,  unless 
wilful  corruption  or  oppression  be  charged,"  the  libel  must  contain  a  direct  charge  of 
wilful  corruption  or  oppression. 

Guthrie,  a  messenger  at  arms,  raised  an  action  against  Brown,  superintendant,  and 
Bremner,  lieutenant  of  police,  setting  forth,  that ''  whereas  the  maltreating,  assaulting, 
and  wrongously  incarcerating  and  detaining  in  confinement  any  of  Our  subjects,  more 
particularly  a  public  officer,  and  one  of  Our  messengers  at  arms,  in  the  exercise  of  his 
duty,  and  Our  commands,  are  crimes  of  a  serious  nature,  and  highly  punishahle :  Yet 
true  it  is,"  &c  that  Guthrie,  being  employed  by  Som-  [351]  -merviJle  to  apprehend 
Petrie^  did  attempt  so  to  do  in  the  police  office,  but  was  prevented  hy  Bremner,  and 
turned  forcibly  out ;  and,  at  the  door  of  the  office,  having  afterwards,  with  blazon  dis- 
played, lawfully  made  Petrie  his  prisoner,  Brown  and  Bremner  rushed  on  the  pursuer, 
and  in  the  most  furious  manner  deforced  him  in  the  execution  of  his  duty,  by  some  of 
them  beating  him  with  their  batons,  and  forcibly  dragging  him  into  the  office,  and 
detaining  him  as  prisoner,  until  he  lodged  a  bond  for  his  compearance  next  day  ;  and, 
in  the  meantime,  Bremner  conveyed  Petrie  to  Holyroodhouse :  "  Upon  which,  in  regard 
Uie  pursuer  was  thus  forcibly  resisted  in  the  execution  of  his  office,  he  did  break  his 
wand  of  peace,  and  protested  "  for  penalties  of  deforcement  and  damages  and  expences : 
That  to  these  *'ille^  and  unwarrantable  proceedings,"  Brown,  under  whose  orders 
Brenmer  acted,  was  privy  and  accessary :  "  That,  in  consequence  of  the  said  deforce- 
mentj  of  being  Olegally,  malliciously,  and  oppressively  assaulted,  maltreated,  abused, 
beit^  and  confined  as  a  prisoner  in  the  police  office,  the  pursuer  has  sufiered,"  &c. ;  and 
concluding  for  damages. 

The  defenders  stated  that^  in  a  complaint  against  Sommerville,  it  was  necessary  to 
adduce  Petrie,  then  residing  within  the  Sanctuary,  as  a  witness:  and,  accordingly, 
under  authority  of  the  Police  Act,  a  warrant  was  granted  to  bring  Petrie  to  the  office : 
That,  under  the  same  clause,  it  was  the  duty  of  the  defenders  to  see  that  Petrie  was 
safely  re-conducted  to  the  Sanctuary :  That  the  conduct  of  the  pursuer  was  riotous  and 
tumultuous,  after  being  informed  that  Petrie  was  brought  up  under  a  warrant,  and 
was  under  the  protection  of  the  court ;  and  that  the  pursuer  was  not  used  more  roughly 
than  was  absolutely  necessary. 
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The  pursuer  replied  that,  in  point  of  fact^  Petrie  had  not  heen  brought  up  under  any 
warrant ;  and  that  he  was  the  prosecutor,  and  not  a  witness. 

On  the  other  hand,  the  defenders  would  neither  admit  or  deny  that  the  warrant  was 
not  in  existence ;  but  maintained  that,  although  the  complaint  was  originally  made  out 
partly  in  Petrie's  name,  and  afterwards  altered,  yet  truly  Petrie  was  brought  from  the 
Sanctuary  as  a  witness. 

After  various  proceedings  before  the  Lord  Ordinary,  issues  were  prepared  by  the 
Jury  Court  clerk ;  and,  a  remit  was  made  to  the  Lord  Ordinary  ''  to  hear  parties  on  the 
relevancy  of  the  action,  before  further  procedure."  Thereafter  his  Lordship  found  "the 
summons  relevant  and  properly  laid ;  and  in  respect  the  condescendence  for  the  pursuer 
does  not  go  to  prove  his  averment  of  being  maliciously  and  oppressively  assaulted,  mal- 
treated, and  beat,"  as  stated  in  the  summons,  appointed  the  con-  [362]  -descendence  to  be 
revised.  The  defenders  represented  that  the  action  was  altogether  irrelevant,  since 
''wilful  corruption  or  oppression"  was  not  charged.  But  the  Lord  Ordinary,  after 
advising  representation  and  answers,  and  whole  process,  ''  in  respect  that,  although  the 
Police  Act  requires  that  no  action  shall  be  commenced  against  the  Commissioners  or 
other  persona  for  any  thing  done  in  the  execution  of  that  Act,  unless  either  wilful 
corruption  or  oppression  be  charged ;  yet»  as  the  present  action,  which  is  entirely  a  cinl 
action,  narrates  a  deforcement,  and  tiie  proceedings  connected  with  it,  and  proceeds, 
'that,  in  consequence  of  the  said  deforcement,  of  being  illegally,  maliciously,  and 
'  qppreaaively  assaulted  whilst  in  the  execution  of  his  office  as  a  messenger  at  anns^'  &e.  ; 
'  and  also  that,  although  the  pursuer  had  often  desired  and  required  the  defenders  to  make 
'  a  suitable  reparation  to  him  for  the  injury  and  damage  which  he  has  sustained  in  conse- 
'  quence  of  their  illegal,  unwarrantable,  and  oppressive  procedure  to  him;'  and  as^ 
therefore,  the  defenders  'are  accused  of  having  bo^  maliciously  and  oppressively  injured 
the  pursuer,"  refused  the  representation. 

The  defenders  petitioned^  and  contended^ — ^That  the  m^jor  proposition  of  the  libel 
only  bears  the  charge  of  maltreating,  awmalting,  and  wrongously  incarcerating  and 
detaining  in  confinement,  but  not  of  wilful  corruptdon  or  oppression.  The  detail  which 
follows  is  in  SDpport  of  the  charge,  but  ia  not  the  charge  itself,  and  cannot^  whatevsr 
the  detail  may  be,  alter  the  charge ;  nor  can  the  amount  of  the  charge  be  gathered  from 
it, — but  from  the  major  proposition  itself.  This  is  the  construction  of  all  criminal  hbels^ 
and  must  be  the  rule  here.  No  doubt  this  is  a  civil  action,  and  might  have  been 
differently  shaped ;  but  if  the  pursuer  chose  this  shape,  he  must  abide  by  the  form  it 
requires.  Besides,  this  is  a  penal  statute,  and  must  be  strictly  construed.  There  is  no 
room  for  inferences ;  and  to  pretend  that  every  wrong,  which  is  not  accidental,  is  wilfol 
oppression  in  the  sense  of  the  Act,  is  quite  gratuitous.  The  pursuer  may  have  been 
deforced,  and  with  the  defenders'  intention ;  and  still  the  defenders  may  be  entitled  to 
protection, — for  there  may  have  been  no  will  to  oppress.  In  short,  the  statute  exdades 
all  responsibility,  except  where  the  aggression  has  been  committed  with  the  positive 
intention  to  oppress, — and  it  denies  all  action  except  where  such  wilful  oppression  is 
charged.  Besides,  even  in  the  facts  detailed,  there  is  no  charge  of  wilful  corruption  or 
oppression.  The  occurence  of  the  words  "  maliciously  and  oppressively,"  after  the  clanse 
of  art  and  part,  do  not,  as  here  introduced,  amount  to  wilful  oppression,  and,  even  if 
they  did,  form  no  part  of  the  charge ;  even  the  conclusion  of  the  summons  for  repara- 
tion is  silent  as  to  wUfid  oppression.  The  averment  must  be  made  totidem  verbis; 
Porteous  against  Brown,  15th  May  1819  (not  reported);  where  a  boy  being  [363] 
sentenced  to  imprisonment  in  Bridewell  for  sixty  days,  for  stealing  a  shovel,  raiBed  an 
action  against  Brown,  the  superintendant,  stating  the  imprisonment  to  have  been 
"  illegal,  unwarrantable,  and  unjustifiable,  inasmuch  as  the  judgment  was  pronounced 
against  a  party  innocent  of  the  offence,  without  legal  evidence,  the  oath  of  witnesses, 
upon  the  declaration  of  minors  unqualified  to  emit  an  oath,  and  with  a  precipitancy  of 
procedure  unwarranted  in  law ; "  and  a  very  strong  narrative  of  facts  was  given  in 
support  of  the  charge.  The  Lord  Ordinary,  conceiving  that  the  charge  and  statement 
were  in  themselves  a  charge  of  wilful  oppression,  repelled  the  defence  that  the  action 
was  not  relevantly  laid  by  the  police  statute ;  but  the  Court  altered,  "  in  respect  wilfoi 
oppression  is  not  directly  charged  in  the  libel." 

The  pursuer  answered. — ^That^  in  the  whole  of  the  affair,  the  animw  of  the  defenden 
was  quite  obvious :    Not  that  they  were  bribed  to  oppress  or  injure  the  pursuer,  nor 
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that  thej  entertained  a  malevolent  hostility  against  him ;  hut  still  there  was  not  the 
leas  a  deUberate  and  determined  will  to  do  all  that  they  did,  whereby  the  pursuer  suffered 
aetoal  injury  and  oppression.  The  defenders  cannot  be  allowed  to  treat  this  libel  as  a 
criminal  indictment :  It  is  only  a  civil  action,  concluding  for  damages.  No  doubt^ 
evary  action  has  certain  qualities  and  ingredients ;  and  here  statute  requires  the  allega- 
tion of  wilful  corruption  and  oppression.  But  no  direction  is  given  as  to  the  form  of 
ezproasion  or  locality.  Perhaps  the  moet  natural  place  was  that  chosen  by  the  pursuer, 
— the  clause  of  subsumption.  A  simple  narrative  of  the  &cts  would  have  been  suffi- 
cient; and,  if  the  introduction  was  unnecessary,  at  least  it  did  no  harm.  Every 
ingredient  necessary  to  a  civil  action  has  been  retained.  The  statute  does  not  require  a 
direct  chaige  of  wilful  corruption  or  oppression.  It  is  quite  enough  to  charge  an 
offence  itself,  by  its  proper  and  technical  name.  The  vox  eignata  proclaims  its  intrinsic 
and  neceasary  qualities,  of  which  intention  on  the  part  of  the  offender  is  one.  And  even 
were  it  necessary  to  do  more,  either  of  the  evil  qualities,  wilful  corruption  or  oppression, 
is  a  relevant  ground  for  seeking  reparation.  The  pursuer  did  not  charge  corruption,  for 
he  bad  no  facts  to  support  such  a  charge ;  but  he  charged  the  defenders  wi^  having 
<<  maliciously  and  oppressively,"  &c.  This  is  more  than  charging  ''  wilful  oppression  j " 
for  malice  not  only  implies  will,  but  a  very  bad  kind  of  wilL  Wherever  malice  is 
charged,  it  will  form  a  question  fit  for  a  jury,  whatever  may  be  the  irrelevant  matter 
amidst  which  it  is  found ;  and  here  the  malice  had  direct  reference  to  the  statement  of 
facta  recited  in  the  libel.  In  Porteowfa  case  the  Court  altered,  because  the  charge 
'^ wilful  corruption  or  oppression"  had  been  altogether  omitted  in  the  libel;  and, 
besides.  Brown,  sitting  as  Judge,  was  not  responsible  for  a  mere  error  in  judgment ;  but 
here  hia  interference  was  spontaneous. 

[354]  Adopting  the  received  rules  for  the  construction  of  statutesi  the  pursuer  has 
done  every  thing  this  clause  in  the  Police  Act  requires. 

The  Court,  "  in  respect  wilful  oppression  is  not  directly  charged  in  the  libel,"  altered 
the  Lord  Ordinary's  interlocutor;  and,  on  advising  reclaiming  petition  and  answers, 
adhered. 


No.  99.  F.C.  N.S.  VI.  354.     22  May  1821.  •  Ist  Div.— Lord  Gillies. 

OoiLViEand  Others,  Pursuers. — Cockbum, 

Magistratus  of  Edinburgh,  Defenders. — SoUctior-OenercU. 

Reparation — Pericidum. — Magistrates  of    Edinburgh    found    not    liable    for    alleged 
ignorance  or  misconduct  of  the  harbour-masters  or  pilots  of  the  port  of  Leith. 

The  ship  '*  Polly,"  having  a  pilot  on  board,  ran  aground  on  a  sand  bank  near  the 
entrance  of  the  wet  dock  in  Leith  harbour,  and  received  considerable  damage.  The 
owners  raised  an  action  for  reparation  against  Ogilvie  and  others,  the  underwriters,  who 
raised  an  action  of  relief  against  the  Magistrates  of  Edinburgh,  stating  that  the 
Magistrates  of  Edinburgh,  ''  as  representing  the  community  of  the  said  city,  who  are 
proprietors  of  the  said  harbour  of  Leith,  and  Gkoige  Norris  their  harbour-master,  are 
liable  to  relieve  the  pursuers,"  &c.  These  actions  were  conjoined.  The  Lord  Ordinary 
sent  the  case  to  the  Jury  Clerks,  and  issues  were  prepared  and  reported  to  the  Court; 
but  the  Court  (23d  February  1819)  remitted  to  the  Lord  Ordinary  '^to  hear  parties 
respecting  the  liability  .of  ^e  Magistrates  of  Edinburgh  for  the  pilot  and  harbour- 
master, or  either  of  them."  The  Lord  Ordinary  found  (3d  March  1820)  that  ''the 
Magistrates  and  Town  Council  of  the  city  of  Edinburgh  are  responsible  for  the  conduct 
of  the  pilot  and  harbour-master,  admitted  or  appointed  by  them,  for  the  Harbour  of 
Leith." 

[366]  The  Magistrates  petitioned  and  pleaded, — It  is  the  duty  of  mariners  to  take 
the  proper  means  of  making  themselves  acquainted  with  the  natural  circumstances  of  the 
harbour  to  which  they  resort ;  and  there  is  no  principle  of  public  or  private  law  by 
which  the  proprietors  of  a  port,  or  of  the  rights  and  jurisdiction  of  admiralty,  can,  from 
that  character  alone,  be  rendered  liable  for  damages  occurring  from  causes  incident  to 
the  nature  of  the  harbour.  No  liability  attaches  to  the  defenders  because  they  admit  or 
appoint  the  harbour-master  and  the  pilots.     For  there  is  an  essential  difference  between 


Ho  OGtLVIB,   to  V.   MAGlStRATBd  O:^  fiDINBmtGA.      t.Q,Ml,  txtl 

the  right  of  licensmg  a  person  to  perform  a  public  duty,  or  to  ezeroiae  a  prof eeBion,  and 
choosing  a  servant,  and  deTolving  on  a  substitute  a  delegated  duty.  The  harbour- 
master and  pilots  are  the  servants  of  the  public.  There  may  exist  an  obligation  on  the 
Magistrates  to  appoint  these  officers,  but  no  responsibility  for  their  good  conduct  Bj 
custom,  the  power  of  licensii^  them  for  the  port  of  Leith  has  been  ezeiciaed  by  ^ 
Magistrates  of  Edinbuigh,  upon  the  application  being  accompanied  by  a  certificate  bom 
the  Trinity  House,  bearing  that  the  applicant  has  been  examined  and  found  to  be 
qualified;  but  this  does  not  constitute  the  relation  of  master  and  servants  The 
defenders'  duty  is  performed,  if  they  appoint  individuals  who  are  certified  to  be  qualified 
for  the  situation.  Accordingly,  the  old  maritime  laws  consider  misconduct  in  a  pilot  as 
merely  affording  groand  for  his  punishment;  BcUfauf^s  PraeHes,  p.  617-18.  The 
Magistrates  receive  no  part  of  the  dues  of  pilotage.  They  may  have  established  tiie 
rates  of  charge ;  but  no  emolument  therefrom  accrues  to  the  city.  The  whole  sam 
drawn  in  eadi  case  is  divided  in  certain  proportions  between  the  pilot  and  harboa^ 
master.  In  no  instance  have  the  incorporation,  in  whom  is  vested  the  privilege  of 
appointing  pilots,  such  as  London  Trinity  House,  Leith  Trinity  House  (who  licence  for 
king's  ships),  the  Magistrates  of  Edinburgh,  ever  been  made  liable. 

The  pursuers  ansioereoL — ^This  question  must  be  viewed  complexly;  and  the 
pursuers'  plea  is,  that,  in  the  whole  circumstances,  with  reference  to  the  system  which 
existed  at  the  date  of  the  accident,  the  Magistrates  are  responsible.  They  admit,  and 
controal,  and  remove  pilots  and  harbour-masters  as  they  please ;  they  take  the  entire 
management  of  vessels  coming  into  the  harbour ;  and  liiey  directly  participate  in  the 
price  which  is  paid  for  each  particular  act  of  pilotage ;  and  these  being  the  &cfc8^  the 
Magistrates  are  just  as  liable  for  damage  occasioned  by  the  pilot's  or  harbour-master's 
culpable  negligence,  as  if  the  Magistrates  had  been  actaally  at  the  helm.  They  have 
undertaken  to  perform  a  piece  of  business,  and  accept  of  part  of  the  remuneration,  and 
consequently,  are  bound  in  performance,— or  in  damages  for  their  ignorance  or  nuft- 
conduct  The  plea  of  the  Magistrates  even  goes  the  length  that,  when  a  pUot  or 
harbour-master  injures  a  vessel,  although  this  be  the  result  of  a  strict  adherence  to  the 
[366]  regulations  laid  down  by  the  Magistrates  themselves,  still  the  only  redress  to  the 
sufferers  is  a  fruitless  action  of  damages  against  the  inferior  agents,  or  their  dismiuBl 
from  office. 

The  Court  (Dec  9, 1821)  appointed  an  inquiry  into  the  practice  of  each  of  the  ports  of 
London,  Liverpool,  Hull,  and  the  Clyde ;  1^,  By  whom  the  harbour-masters  and  pilots 
are  named  and  appointed  at  such  ports.  2(2,  Whether  the  said  harbour-masters  and 
pilots  are  paid  by  salaries  or  fees.  3d,  If  paid  by  fees,  whether  they  account  for  any 
part  of  such  fees  to  the  persons  by  whom  they  are  appointed ;  or,  if  paid  by  salary, 
whether  they  purchase  their  situation.  4^A,  Whether  any  instances  have  occurred  of 
the  parties  who  appoint  the  said  harbour-masters  and  pilots  being  subjected  in  damagee 
on  account  of  their  misconduct.  London  reported — ^Harbour-masters  appointed  by  L^ 
Mayor ;  pilots  licenced  by  Trinity  House ;  the  first  get  salaries,  paid  quarterly,  out  of  a 
fund;  the  second  are  paid  by  rates;  neither  draw  fees.  Liverpool — Harbour-master 
appointed  by  Mayor  and  Council ;  pflots  licenced  by  commissioners  under  statute ;  the  first 
paid  by  salaries,  the  second  by  rates  under  statute.  Hull — ^Harbour-masters  and  pilots 
appointed  by  Trinity  House ;  the  first  paid  by  salaries,  the  second  by  employers  at 
rates  fixed  by  pilot  commissioners  under  statute.  Greenock — Provost  and  Magistrates 
appoint  under  statute  harbour-masters;  and  two  of  the  bailies,  with  certain  other 
individuals,  appoint  by  statute  the  pilots ;  the  first  paid  by  salaries  from  the  harboar 
funds  and  receive  no  fees ;  the  second  paid  by  rates  fixed  by  Magistrates.  The  reports 
were  unanimous,  that  the  fees  or  rates  were  not  accounted  for  to  those  from  whom  tbe 
appointment  came ;  that  the  situations  were  not  purchased ;  and  that  there  was  no 
instance  of  the  parties  so  appointing  being  subjected  in  damages  on  account  of  the 
harbour-master's  or  pilot's  misconduct 

On  advising  these  reports,  the  Court  altered,  and  found  the  Magistrates  not  liable. 

[S.C,  1  8.  24 ;  cf.  Holman  v.  Irmne  Harbour  Trustees,  4  R  412,  416 ;  Park  v.  North 

British  Railway  Company,  25  R.  1066.] 
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No  100.    F.C.  N.8.  VI.  357.     23  May  1821.     TeincU.— Lord  Meadowbank. 

LOBD  DuKDAS,  Pursuer. — JardiTie. 

Balfour  and  Others,  Heritors  of  Westra  and  Papa  Westra  in  Orkney, 

Defenders. — Jamesoru 

Teinds, — Where  Orkney  and  Shetland  heritors  had  changed  their  holdings  from  udal  to 
f endal,  and  their  charters  bore  payment  of  a  eumtdo  feu-duty  for  scatt,  land  maill,  and 
teindsy  or  where  the  charters  referred  to  a  rental  which  did  not  make  the  distinction, 
the  Courts  to  ascertain  the  teinds,  found  that  the  only  fair  and  equitable  rule  was  to 
take  all  the  cases  in  each  particular  parish  in  Orkney  in  which  the  feu-duty  for  the 
acatt  and  land  maill  is  kept  distinct  from  the  teind-duty,  and  to  strike  an  average  of 
the  raUo  which  the  one  holds  to  the  other,  and  by  that  average  to  divide  the  eumtdo 
feu-duty  in  all  the  other  lands  of  the  parish. 

In  1565,  Queen  Mary  made  a  grant  of  the  islands  of  Orkney  and  Shetland,  with  the 
Crown  rents  and  duties,  to  Eobert  Stuart^  then  Abbot  of  Holyroodhouse,  and  the  heirs- 
male  of  his  body,  under  reversion  to  the  Crown.  After  the  Eeformation,  Earl  Robert 
exchanged  the  abbacy  of  Holyroodhouse  for  the  temporalities  of  the  bishopric  of 
Orkney,  with  Boswell,  then  Bishop  of  Orkney ;  and  these  temporalities  were  enjoyed 
by  him  and  his  son  Patrick  until  episcopacy  was  re-established  in  1606, — the  revenue 
of  the  earldom  and  bishopric  remaining  thus  united  for  about  forty  years. 

During  this  period,  a  regular  rental  was  drawn  up  of  the  whole  lands  and  teinds  in 
these  islands  in  the  years  1595,  1598,  1599,  1600,  1601,  entitled  ''Bentaie  Orchadie 
pro  Bege  et  EpiseopOf"  commonly  called  "  Rental  1600."  This  rental  in  some  instances 
states  ^e  scatt  and  land  maill  separately  from  the  teind ;  in  others,  the  scatt  land  maill 
and  teind  is  thrown  into  one  cumulo  sum. 

Earl  Patrick  was  convicted  of  treason,  was  executed,  and  his  estates  reverted  to  the 
Crown.  Thereafter,  the  Crown  excambied  certain  lands  with  scatt  and  land  maills  in 
Orkney  and  Shetland,  for  the  lands,  teinds,  jurisdictions,  &c.  belonging  to  the  Bishop 
of  Orkney  in  certai^L  districte  of  these  islands.  By  this  [368]  exchange,  the  property 
lands,  which  had  been  formerly  much  mingled  together,  were  separated,  and  the  limits 
between  the  earldom  and  the  new  bishopric  accurately  ascerteined.  In  reference  to, 
and  as  the  basis  of  this  excambion,  the  Bishop  of  Orkney,  under  a  special  commission, 
produced  to  his  Msgesty's  commissioners  a  copy  of  the  "Rental  1600,"  which  was  1612. 
recorded  in  Exchequer,  and  is  still  extant.  1643. 

William  Earl  of  Morton  obtained  an  heritable  redeemable  right  to  the  Crown  rents  1646. 
of  these  lands ;  and,  on  his  death,  a  new  grant,  also  redeemable,  was  obtained  in  name  1662. 
of  Viscount  Grandison  in  trust  for  Earl  William's  family.    By  these  charters,  1646, 
1662,  special  power  and  authority  was  given  to  the  grantees  '*to  sell  and  dispone, 
heritably  and  in  feu-farm,  any  part  of  the  said  earldom  and  lordship,  isles,  udal-lands, 
and  others  belonging  thereto,  according  to  the  present  rentel,  and  without  diminution  in 
any  point"    Under  this  power  of  infeudation,  the  family  of  Morton,  up  to  1669, 
prevailed  on  most  of  the  proprietors,  in  lieu  of  the  udal  holdings,  to  accept  of  feu-rights, 
whereby  they  became  bound  to  pay  the  former  scatt,  land  maills,  and  teind  duties, 
"  conform  to  the  rental,"  and  also  a  small  additional  sum.     This  grant  to  the  family  of 
Morton  was  afterwards  reduced;  and  was  again  renewed,  the  reversion  discharged,  and  1669. 
finally  sold  by  them  to  Sir  Laurence  Dundas,  the  father  of  Lord  Dundas.    His  Lord- 1707. 
ship  stands  ii^eft  upon  a  Crown  charter  in  the  earldom,  and  holds  also  the  bishopric  as  1742. 
tacksman  of  the  Crown.  1766. 

•  In  these  circumstances,  sundry  augmentations  were  sued  for  by  different  clergymen  in 
Orkney  and  Shetland;  and  various  questions  arose  between  Lord  Dundas  and  the 
heritors.^    Among  other  points,  a  question  occurred  as  to  the  mode  in  which  the  amount 

^  His  Lordship  had  formerly  maintained,  that  the  teind  duties  payable  to  him  were 
not  liable  to  be  allocated  upon  towards  payment  of  the  minister's  stipend  till  all  the 
other  teinds  were  exhausted ;  but  the  Court  found,  that  the  teinds  paid  to  him  by  the 
heritors  were  to  be  allocated  upon,  in  ihejint  place,  St.  Andrews  and  Deemess,  February 
1793  and  17th  November  1802 ;  Westra,  Papa  Westra,  Stronsa,  and  Eda,  November 
17,  1802;  and,  in  the  present  case,  his  Lordship  resumed  that  plea.  The  Court 
repeated  their  former  judgment. 
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of  the  teind  duties  was  to  be  ascertained.  His  Lordship  contended  that^  although  then 
would  be  no  difficulty  where  the  heritors'  charters  contained  the  scatt,  land-maill,  and 
teind  separately,  yet  where  this  was  not  the  case,  the  heritors  could  not  refer  to  the 
"Eental  1600,"  to  discover  what  proportion  was  teind  and  what  scatt  and  land-maill, 
but  must  look  to  the  custom  of  payment  for  forty  years  bygone,  which  coincides  with 
an  abbreviate  of  the  free  rental  crop  and  year  1727,  extracted  from  the  count  book 
made  with  the  vassab  and  tenants  for  that  crop,  by  John  Hay,  chamberlain  to  Uie  Eail 
of  Morton.  At  any  rate,  there  was  every  probability  that  another  rental  had  been  made 
up  in  [369]  1662,  which  totally  supeneded  the  <*  Rental  1600."  Bat»  as  this  lentel 
1727  stated  merely  the  cumulo  amount  paid  by  each  heritor,  without  distinguishing 
between  teind-duiy  and  scatt  and  land-maill,  except  where  the  charters  bore  the  prectse 
proportions,  the  tenth  of  the  total  cumulo  feu-duty  must  be  held  to  be  teind.  Originally, 
teind  was  one-tenth  part  of  the  produce  of  the  land ;  and  any  abatement  therefrom  waa 
a  voluntary  concession  on  the  part  of  the  church.  If,  therefore,  the  churchmen,  having 
right  to  the  teinds,  took  away  one-tenth  of  the  produce,  the  heritor,  of  course,  would 
only  deliver  over  to  the  superior  nine-tenths  of  his  duties,  seeing  that  these  duties  wen 
payable  in  kind,  and  that  one-tenth  thereof  had  been  drawn  by  the  clergy.  The  find 
alteration  on  this  state  of  matters  was  made  by  the  Act  of  Annexation  1587,  c.  29,  which, 
although  not  a  direct  authority,  is  illustrative  of  the  principle  on  which  the  present  ques- 
tion ought  to  be  decided ;  Conndl  on  Tythes,  vol.  ii.  p.  256.  No  doubt,  after  that  came 
the  Act  1633,  c.  17 ;  but  it  applies  only  to  valuations  of  land,  and  not  to  cumulo  fen- 
duties.  These  are  quite  dififerent ;  and  the  latter  must^  therefore,  stand  on  the  same 
footing  they  did  prior  to  the  passing  of  this  Act;  Heritors  of  TuUieallan  against  Colville, 
March  1694 ;  Forbes  on  Tythes,  p.  296 ;  Earl  of  Ethie  against  Earl  of  Panmure,  13th 
July  1664 ;  Conndl  on  Tythes,  voL  iii.  p.  155.  In  the  case  of  Bruce  against  Feuars  of 
Kinross,  1792  (not  reported),  the  tenth  part  of  the  feu-duty  was  taken.  If  the  heriton 
say  this  proportion  was  adopted  as  the  result  of  a  calculation  of  the  ratio  the  price  of 
the  teind  bore  to  the  price  of  the  stock,  then  let  a  calculation  be  made  in  the  present 
case,  and  it  will  be  found  that  the  value  of  the  teind  compared  to  the  stock  is  not  one- 
fifteenth  of  the  cumtdo  duty. 

The  heritors  anewered, — ^There  is  no  evidence  of  any  rental  1662  ever  having  existed. 
The  rental  1727  is  only  "an  abbreviate"  of  former  rentals,  and  could  not  have  been 
referred  to  in  charters  granted  70  years  before.  As  far  as  the  heritors  are  concerned,  it 
is  not  different,  as  to  amount  of  duties  paid,  from  rental  1600.  There  can  be  no  doaht^ 
however,  that  the  rental  1600  was  the  rule  to  which  all  parties  referred.  If  it  states 
separately  the  teind  from  the  scatt  and  land-maill,  then  there  is  no  question ;  but  wheie 
it  states  the  teind  and  other  duties  in  cumulOy  Lord  Dundas  is  not  entitled  to  strike  the 
teind  at  one-tenth  of  the  cumulo  duty.  Looking  to  the  cases  where  the  teind  is  stated 
separately,  it  exceeds  in  all  cases  one-third  of  the  cumulo  duty,— circumstances  in  these 
islands  having  always  led  to  compositions  very  favourable  to  the  clergymen.  The  Act 
1587,  c.  29,  does  not  apply;  Ersk,  Instit. ;  Sir  George  M^Kensde*8  Obsetvatione,  p  229, 
230-31 ;  BanktoUj  11,  8,  128.  His  Lordship  is  also  in  an  error  in  his  position,  that^ 
because  teinds  originally  were  one-tenth  of  the  produce  of  the  land,  that^  therefore,  now 
he  can  strike  one-tenth  of  the  cumulo  feu-duty  as  teind.  There  is  a  wide  diffeienoe 
between  drawn  teind  and  one-tenth  of  rent  paid  ;  and  on  that  ac-  [360]  -count  the  pro- 
portion of  one-fifth  was  adopted  in  the  Act  1633.  Had  a  valuation  been  led  in  Lord 
Morton's  time,  the  teind  would  have  been  struck  at  one-fifth ;  and  why  should  the  pro- 
portion be  less,  because,  the  lands  were  f eued  out,  and  the  question  occurs  now !  The 
case  of  Kinross  is  decisive  in  the  heritors'  favour.  There  the  question  occurred  :  where 
a  cumvlo  sum  was  payable  to  the  titular  in  name  of  fue  and  teind-duty,  what  proportion 
thereof  ought  to  be  taken  for  the  teind  1  The  Court  found  that  one-fifth  was  to  be  deemed 
teind.  But  the  titular  having  afterwards  stated  that,  in  point  of  fact,  there  had  been  a 
eub-voduation  of  the  teinds,  whereby  the  valuation  came  to  be  precisely  one-tenth  of  what 
the  lands  had  afterwards  been  feued  at ;  the  Court  found  that^  in  conformity  to  the 
valuation,  one-tenth,  instead  of  one-fifth,  must  be  taken  as  teind.  Now,  in  the  present 
case,  it  is  perfectly  evident  that  the  teind-duties  were  once  separate  and  distinct ;  that 
the  proportion,  where  the  charter  and  rental  afford  any  lights  was  not  less  than  three- 
sevenths  ;  and  there  appears  no  reason  to  suppose  that  the  proportion  would  be  less  in 
those  instances  where  the  charters  merely  state  a  cumulo  sum,  or  refer  to  the  rental  1600) 
when  it  exhibits  only  a  cumulo  feu-duty. 
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The  Lord  Ordinary  (20th  Fehmary  1817)  found  that,  where  the  charters  refer  to  a 
^  rental,"  they  must  be  held  to  refer  to  "  the  rental  1600 ; "  and  that,  where  the  feu- 
dutj  is  payable  for  stock  and  teind,  and  no  light  is  to  be  obtained  from  the  said  rental 
(1600),  one-fifth  of  the  feu-duty  must  be  held  to  be  teind.  Thereafter,  in  consequence 
of  a  voluminous  production  of  writings,  his  Lordship  ordered  memorials  to  the  Court. 

The  Courts  on  advising  memorials,  ordered  minutes  "  on  additional  information  said 
to  be  procured;"  and  afterwards  found  that  the  rental  1595,  commonly  called  "rental 
1600,'*  must  be  held  to  be  the  rental  referred  to  in  the  charters  1646, 1662  ;  that,  where 
these  charters  do  not  distinguish  between  the  teind-duty  and  the  scatt  and  land-maill, 
the  teind  exhibited  in  the  said  rental,  separately  from  the  scatt  and  land  maill,  shall  be 
taken  as  the  free  teind :  That,  where  the  charters  contain  "  a  cumulo  feu-duty  in  name 
of  scatty  land-maill,  and  teind,  without  distinguishing  what  part  thereof  is  teind,  or  where 
they  bear  a  general  reference  to  the  rental,  and  where  the  said  rental  1595  (1600)  so 
held  to  be  referred  to,  contains  a  cumtilo  feu-duty  in  name  of  scatt  and  land-maill  and 
teinds;  that,  in  neither  of  these  cases  the  Act  1587,  nor  the  Act  1633,  afford  a  fair  rule 
for  estimating  the  teind-duties ;  and  that  the  only  fair  and  equitable  rule  is,  to  take  all 
the  cases  in  each  particular  parish  in  Orkney,  in  which  the  feu-duty  for  the  scatt  and 
land-maill  is  kept  distinct  from  the  teind-duty,  and  to  strike  an  average  of  the  ratio 
which  the  one  holds  to  the  other,  and  to  take  that  average  as  the  rule  for  dividing  the 
cwmdo  feu-duties  in  all  the  other  lands  of  the  said  [361]  parish ;  and  in  so  far  alter  the 
interlocutor  of  the  Lord  Ordinary,  and  remit." 

[S.C.,  1  Sh.  (Teinds)  1.] 


No.  101.      F.C.  N.S.  VL  361.     25  May  1821.     2nd  Div.— Lord  Pitmilly. 

Cathksinb  Hill,  Pursuer. — Pat.  Bobertson. 

Ealph  Gilkoy,  Defender. — John  Fullerton. 

Aliment — AnnualrefU — Bastard. — Periodical  interest  found  due  on  aliment  awarded  to 
the  mother  of  a  bastard  child  for  its  past  maintenance,  for  a  term  of  years  during 
.  which  the  father  resided  abroad,  the  chUd  having  been  supported  by  the  father  from 
its  birth  till  the  period  of  his  leaving  Scotland. 

The  father  of  a  female  bastard  advanced  various  sums  for  her  support  during  the 
five  years  immediately  following  her  birth.  At  the  end  of  this  period,  he  went  abroad^ 
without  making  any  provision  for  her  future  maintenance,  or  leaving  any  property  in 
this  country  :  And,  although  letters  were  repeatedly  addressed  to  him  requesting  assis- 
tance, the  subsequent  burden  of  supporting  the  girl,  till  of  an  age  that  enabled  her  to 
gain  a  livelihood  by  her  own  exertions,  devolved  entirely  upon  the  mother,  a  woman 
in  the  lower  ranks  of  life. 

Having  returned  to  Scotland,  after  an  absence  of  about  eighteen  years,  he  was  called 
in  an  action  at  the  mother's  instance,  before  the  Judge  Ordinary,  who  gave  decree  for  ali- 
ment^ and  also  for  periodical  interest  on  the  alimentary  provision  of  each  year  respectively, 
at  the  rate  of  L.6  a  year,  from  the  period  at  which  he  had  ceased  to  make  any  payment 
on  account  of  the  child,  tiU  her  age  of  sixteen. 

[382]  Against  the  Sheriffs  judgment  the  defender  presented  a  bill  of  advocation,  which 
was  passed  in  so  far  only  as  regarded  the  claim  for  interest ;  in  support  of  which, — 

The  pursuer  pleaded. — By  discontinuiug  the  alimentary  payments,  the  defender 
knowingly  disregarded  an  obligation  which,  had  it  been  formally  liquidated,  by  decree 
or  otherwise,  would  have  authorized  the  claim  for  interest.  So  long,  however,  as  a  duty 
enjoined  by  humanity  itself  was  voluntarily  obeyed,  it  could  not  be  necessary,  and 
certainly  it  would  have  been  unbecoming,  to  resort  to  legal  measures  in  order  to  compel 
performance.  And,  subsequently,  in  consequence  of  die  defender's  ui\just  conduct 
towards  the  pursuer,  in  withdrawing  his  person  and  effects  from  the  jurisdiction  of  the 
oonrts  of  this  country,  such  measures  would  have  been  unavailing.  In  those  peculiar 
dicumstancea,  the  pretended  rule  of  law,  that  interest  is  not  due  on  arrears  of  aliment 
previously  illiquid,  can  have  no  just  application ;  Stair^  i.  8,  15 ;  Ersk,  iii.  3,  80,  and 


444  HILL  V.   6ILR0Y.  F.auSl,IJI.TL 

92 ;  BelVs  (km,  vol.  ii.  p.  390,  edit  3d ;  M'Dowall  against  M^uig,  &c.  19th  Febnuiy 
1807;  Henry  against  Sutherland,  13th  Fehruary  1801 ;  Dawson  against  Sir  James 
Pringle,  15th  June  1808;  Arbuthnot  against  Arbuthnot,  4th  January  1758;  Blacb 
against  Caddel,  9th  July  1812 ;  Hall  against  Jerdon,  23d  November  1813. 

Answered  for  the  defender. — This  proceeding  is  not  of  the  nature  of  an  action  of 
accounting,  in  which  payment  is  demanded  of  sums  expended  for  his  behoof ;  nor  is  it 
an  action  to  compel  implement  of  a  certain  definite  obligation,  in  relation  to  the  child's 
maintenance,  alleged  to  have  been  undertaken  by  the  defender  before  his  departure  from 
this  country.  The  claim  is  wholly  of  an  illiquid  nature,  for  services  performed ;  and  it 
has  never  been  decided  that  a  claim  of  this  description  bears  interest  prior  to  the  period 
when  a  demand  is  regularly  made,  and  the  liquidation  completed.  Till  action  is  raised, 
the  party  is  not,  in  the  construction  of  law,  considered  as  a  debtor  at  all,  and,  con- 
sequently, there  is  no  mora  upon  which  a  claim  for  interest  can  possibly  be  founded. 
Were  it,  therefore,  even  conceded,  that  an  alimentary  sum  bears  interest  after  its  amount 
has  been  ascertained  and  liquidated,  still  there  would  be  no  reason  for  sustaining  the 
present  demand ;  for,  as  to  the  defender's  absence  from  Scotland,  assuredly  that  was  no 
bar  to  the  debt  being  duly  constituted  against  him ;  M'DowaU  against  M'Lurg,  19th 
February  1807 ;  Finlayson  against  Gown,  7th  July  1809. 

The  Lord  Ordinary  "assoilzied  the  defender  from  the  conclusions  of  the  libel,  in  so 
&r  as  they  embrace  a  claim  to  periodical  interest  on  the  different  sums  due  in  name  of 
aliment."  But  the  Court,  on  advising  a  petition  with  answers,  "  in  respect  [363]  of  the 
very  special  circumstances  of  this  case,"  altered  that  judgment. 

[S.C.,  1  S.  33.] 


No.  102.        F.C.  N.S.  VL  363.    25  May  1821.     2nd  Div.— Lord  Glenlee. 

Anderson  and  Others,  Cautioners. — D.  ifFarlaTie. 

Wood  and  Others,  Trustees. — R.  Forsyth  et  JST.  J,  Bdbertion. 

Cautioner — Act  1695,  c.  5 — Bankrupt — Implied  discharge, — Inhibition  on  a  dependence 
continues  effectual  after  the  subject-matter  of  the  action  has  been  submitted  to 
arbitration. 

The  Act  1695,  c.  5,  found  inapplicable  to  cautionary  obligations  which  cannot 
be  legally  enforced  during  the  currency  of  the  septennial  limitation. 

Cautioners  not  released  in  consequence  of  the  creditors  in  the  obligation  having 
refrained  from  using  the  statutory  right  of  preventing  the  judicial  dischaige  of  the 
principal  debtor  under  a  sequestration. 

Livingston  was  called  in  an  action  of  count  and  reckoning  at  the  instance  of  trastees 
under  his  father's  settlement,  for  whom  he  acted  as  &ctor,  and  inhibited  on  the  depen- 
dence. It  was,  however,  afterwards  agreed,  that  the  accounting  should  take  place  onder 
a  submission ;  and  with  that  view  the  Lord  Ordinary  made  avizandum  with  the  procesB. 

Subsequently  Livingston  became  bankrupt ;  and  his  creditors  accepted  an  ofier  of 
a  composition  secured  by  a  bond  of  caution,  Livingston  himself  being  a  party  only  as 
debtor  in  relief  to  his  sureties.  The  bond  referred  to  a  list  of  debts,  amongst  which  a 
certain  sum  was  stated  as  the  probable  amount  that  would  be  found  due  to  the  trustees 
by  the  arbiter.  Livingston  then  conveyed  to  the  sureties  the  whole  of  his  property,  and 
in  particular  an  heritable  subject  that  belonged  to  him  at  the  date  of  the  tmBtees* 
inhibition,  in  order  that  funds  might  be  realized  for  discharging  the  composition.  The 
trustees  accordingly  got  payment  of  certain  instalments ;  but  when  the  last  became  dae, 
the  sureties  successfully  suspended  a  charge  on  the  bond  of  caution,  upon  the  ground 
that,  as  no  decree-arbitral  had  yet  been  pro-  [364]  -nounced,  there  could  be  no  evidence 
that  the  demand  was  well  founded. 

In  these  circumstances,  Livingston  having  a  second  time  become  bankrupt^  hie 
estate  was  sequestrated;  and,  upon  an  offer  of  a  composition,  he  was  judicially 
discharged,  there  being  no  claim  lodged  in  the  sequestration,  either  by  the  trasteee  or 
the  cautioners.     Several  years  after  this  period,  the  proceedings  in  the  subnuasion 
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terminated,  by  the  arbiter  finding  a  larger  sum  due  by  Livingston  to  his  father's  estate 
than  had  been  stated  in  the  list  of  debts  referred  to  in  the  bond  of  caution.  The 
trustees  thereupon  renewed  their  demand  against  the  cautioners  for  payment  of  the 
balance  of  the  composition ;  and  having  obtained  judgment  in  the  action  of  count  and 
reckoning,  conform  to  the  decree-arbitral,  they  brooght  a  reduction  ex  capile  inhibiHania 
of  the  conveyance  by  Livingston  in  favour  of  his  cautioners. 

Pleaded  for  the  cauHoners."^ 

I.  The  bond  of  caution  being  expressly  granted  as  a  security  for  the  proper  debt  of  a 
third  party,  the  septennial  limitation  of  the  Act  1695,  c.  5,  is  strictly  applicable ;  for, 
although  a  charge  was  given  on  the  bond  within  the  statutory  period,  yet  the  diligence, 
being  in  several  respects  irregular  and  inept^  the  cautioners  were  not  thereby  deprived 
of  the  benefit  of  the  statute;  Norie  against  Porterfield,  19th  February  1724,  Bruce; 
Gk>rdon  against  Gumming,  17th  December  1707;  Earl  of  Hopetoun  against  York 
Buildings  Company,  21st  July  1784;  Erek.  b.  iii  tit.  3,  sect  61. 

IL  The  trustees  virtually  interfered  with  the  cautioners'  relief  by  neglecting  to 
rank  on  the  common  debtor's  sequestrated  estate,  since  the  extent  of  the  claim  would 
have  rendered  their  concurrence  indispensible  to  any  application  for  a  judicial  discharge 
of  the  bankrupt.  Upon  this  principle,  accordingly,  cautioners  were  found  to  be  releas^ 
in  the  case  of  the  British  Linen  Company  against  William  Watt,  decided  by  the  First 
Division  in  1811  (not  reported);  Ersk,  b.  iii.  tit.  3,  sect  66;  Ewcm'e  Pothier,  vol  i.  p. 
235,  360 ;  BelTe  Cam.  vol.  ii.  p.  229,  ed.  3d. 

TTT.  By  becoming  parties  to  the  submission,  the  trustees  virtually  discharged  the 
action  of  accounting,  the  object  contemplated  by  both  proceedings  being  one  and  the 
same  ;  and,  consequently,  the  diligence  used  in  the  dependence  must^  in  like  manner,  be 
understood  to  have  been  abandoned ;  BeWa  Com,  vol  ii  p.  187,  note  3,  ed.  3d. 

Pleaded  for  the  trustees : — 

L  The  parties  entitled  to  the  benefit  of  the  septennial  limitation  are  described  by 
the  Act  as  having  bound  themselves  **  for  and  with  another,  conjunctly  and  severally,  in 
a  bond  or  con-  [366]  -tract  for  sums  of  money ; "  and,  therefore,  the  only  case  con- 
templated is  that  of  a  cautioner  pledging  his  credit,  along  with  the  principal  debtor,  in 
the  obligation  on  the  faith  of  which  the  money  was  originally  lent  Here,  however, 
the  cautionary  engagement  was  merely  an  accession  to  the  proper  debtor's  antecedent 
obligation,  and  was  undertaken  for  the  purpose  of  procuring  an  acquittance  of  part  of 
the  claims  against  him,  by  guaranteeing  payment  of  the  remainder. 

Besides,  conditional  and  contingent  obligations,  or  those  of  which  legal  enforcement 
jB  suspended  during  the  course  of  the  statutory  period,  as  occurred  in  this  case,  are  not 
within  the  intendment  of  the  Act ;  JErek,  b.  iii.  tit  7,  sect.  23 ;  Burnet  against  Middle- 
ton,  29th  June  1742;  Howison  against  Howison,  7th  December  1784;  Creditors  of 
Park  against  Maxwell,  16th  February  1785 ;  Caves  against  Spence,  4th  December  1742 ; 
Borthinck  against  Crawford  and  Boyd,  4th  Februaiy  1715 ;  BeU'a  Com,  voL  ii.  p.  227, 
ed.Sd. 

IL  The  discharge  of  Livingston  in  the  sequestration  being  the  act  of  the  Courts  the 
legal  presumption  is,  that  the  proceeding  was  beneficial  for  all  concerned.  It  has  been 
found  accordingly,  that  a  cautioner  is  not  released  in  consequence  even  of  the  creditors' 
express  concurrence  in  the  debtor's  application  for  a  judicuil  discharge.  But  here  the 
tmstees  relied  entirely  on  the  security  of  the  cautioners ;  and  thus,  the  latter  had  it  in 
their  power  to  rank  a  contingent  claim  on  the  sequestrated  estate,  and  thereafter  to 
pursue  what  course  they  thought  most  expedient ;  BelTa  Com.  voL  iL  p.  228,  ed.  3d ; 
Whitelaw  and  Kirk  against  Steins,  20th  May  1814. 

UL  The  inhibition  cannot  be  held  to  have  been  discharged  without  maintaining 
that  the  submission  threw  the  action  entirely  out  of  Court  But  the  submission  had 
not  this  effect;  for,  undoubtedly,  the  decree,  conform  to  the  arbiter's  award,  was 
regularly  obtained;  Stewart  against  the  Earl  of  Galloway,  16th  February  1770. 

Obaened  on  the  Bench. — ^Diligence  on  the  bond  having  been  suspended  during  the 
coarse  of  the  statutory  limitation,  the  Act  1695  is  inapplicable;  and,  therefore,  it  is 
unnecessary  to  give  any  opinion  on  the  further  answer,  that  the  obligation  was  granted 
in  security  of  a  composition  contract 

The  Qonrt  ^naoimously  repelled  the  several  pleas  maintained  for  the  cautioners. 

[S.C.,  1  S.  31.] 
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No.  103.  F.C.  N.8.  VI.  366.     29  May  1821.     1st  Div. 

Saaah  Gbahame  or  BiRMmaHAM,  Pursuer. — John  Hope. 

Francis  Grahamb,  Defender. — Bo.  Bell. 

ProeesB — Res  Noviier^  ^e, — ^That  the  deeds  founded  on  were  on  the  public  reoordB,  hdd 
to  be  a  good  objection  to  the  plea  of  ret  navUer  vement  ad  noHtiam. 

In  an  action  of  declarator  and  reduction  of  the  retour  of  Francis  Orahame's  aenriee 
as  heir-male  of  tailzie  and  provision  of  his  elder  brother,  the  deceased  Bobert  Orehamfl 
of  Morphie,  of  a  precept  of  dare  camtai  in  favour  of  the  said  Francis,  for  infef ting  him 
as  heir-male  of  tailzie  and  provision  to  the  said  Bobert  or  to  William  Grahame,  thdi 
father,  in  the  lands  and  estate  of  Ballindarg,  or  of  the  other  titles  made  up  tothsfc 
property,  at  the  instance  of  Sarah  Grahame,  Bobert's  only  daughter,  claiming  Uie  estele 
as  heir  of  tailzie  and  provision  of  her  father,  under  the  tailzie  in  William  Grahame'i 
marriage-contract ;  the  Court  sustained  the  defences. 

The  particulars  of  the  case  are  reported,  No.  60,  Fac.  Col,  p.  176,  20th  June  1816. 

The  pursuer  appealed ;  and  having,  in  the  course  of  a  search  through  the  reooidfl^ 
discovered  two  deeds  which  appeared  to  her  to  throw  a  very  favourable  light  upon  the 
import  and  construction  of  the  destination  in  the  marriage-contract^  she  endeavoured  to 
avail  herself  of  them  in  the  discussion  in  the  House  of  Lords.  Finding  that  out  of 
form,  she  prayed  the  House  for  a  remit  to  the  Court  of  Session ;  but  her  application 
was  refused.  She  then  applied  for  leave  to  withdraw  the  appeal,  which,  being  granted, 
she  presented  a  petition  to  the  Court  of  Session,  stating  the  discovery  of  these  two 
deeds,  which  being  res  noviter  venientes  in  notitiam^  and  of  essential  consequence  to  the 
petitioner's  pleas,  it  was  competent  to  bring  before  the  Court ;  and,  as  extract  had  not 
gone  out,  craved  leave  to  detail,  in  an  additional  petition,  the  grounds  for  an  altention 
of  the  judgments  originally  appealed  from. 

This  having  been  granted,  the  petitioner  stated,  that  she  had  recently  discovered, 
firsts  a  bond  of  provision  by  William  Grahame,  in  whose  contract  of  marriage  the  entul 
in  question  is  contained.  [367]  This  bond  \r  granted  in  favour  of  the  younger  children 
of  his  second  marriage ;  that  is,  in  favour  of  the  defender,  Francis  Grahame,  and  hie 
brothers  and  sisters,  excepting  Bobert  Grahame,  the  eldest  son,  father  of  the  petitioner; 
and,  second^  discharge  in  favour  of  the  said  Bobert  Grahame,  by  the  defender,  of  the 
provision  made  to  him  by  that  bond. 

William  Grahame,  in  the  bond  of  provision,  recites  the  contract  of  marriage  (171^ 
October  1761),  whereby  he  had  bound  himself,  and  the  heirs-male  of  the  said  marriage 
n  the  event  of  there  being  three  or  more  children  beside  the  eldest  son,  to  xnidce 
payment  to  the  younger  children  of  L.3000,  to  be  divided  amongst  them  as  he  should 
think  fit ;  and  narrates,  that  there  were  three  sons  and  two  daughters  procreated  of  the 
said  marriage ;  and,  therefore,  binds  and  obliges  himself,  *'  and  the  said  Bobert  Graham, 
my  eldest  son  and  heir-male,  and  heir  succeeding  to  me  in  my  lands  and  estate,"  to  pay 
to  the  younger  children  the  L.3000  in  the  following  proportions,  viz.  ''to  the  said 
Francis  Graham,  my  second  son,  the  sum  of  L.90P  sterling;"  &c  the  bond  then 
contains  the  following  clause,  in  which  the  word  malb  is  carefully  deleted  with  a  pen  in 
the  manner  here  quoted :  ''  And  if  it  shall  please  God  to  remove  the  said  Bobert  Oraham, 
my  eldest  son,  by  death,  without  laale  ibsus  lawfully  procreate  of  his  body,  in  vUdA 
event  the  stiecession  of  my  real  estaiei  by  the  title-deeds  thereof  wUl  devolve  upon  you  Ute 
said  Francis  Oraham  my  second  son  ;  and  in  case  at  the  time  of  the  said  Francis  Graham 
his  succession  to  the  said  estate,  he  shall  not  have  received  payment,  or  legally  conveyed 
his  share  of  the  aforesaid -sum  of  L.3000, — ^then,  and  in  that  event,  the  said  Frande 
Graham's  share,  aforesaid,  shall  fall,  accrue,  and  belong  to,  and  be  equally  divided 
among  the*  other  three  surviving  younger  children."  The  deletion  of  the  word  mauu 
speciflJly  mentioned  in  the  testing  clause,  as  follows : — '*  The  word  male,  in  the  eleventh 
line  from  the  top  of  the  third  page,  being  delete  before  suheoribing." 

The  defender  put  the  bond  of  provision  upon  record — obtained  an  extxaet — taiaed 
inhibition  upon  it — brought  an  action  against  Bohert  Graham  (the  petitioner's  father) 
for  payment  of  the  L.900  allocated  to  the  defender  by  the  bond, — and  obtained  decree; 
and|  finally,  having  received  payment,  executed  the  dischar^,  wherehjr  he  ejpnered  aod 


r.o.  lan,  KA  vL  Birmingham  v.  grahamb.  447 


disduiTged  *'  the  aaid  Robert  Qraham,  his  heirs  and  saccessore  whatsoever,  of  the  fore- 
said sum  of  L.900  sterling,  and  whole  annoalrents  thereoi^  preceding  the  date  hereof 
together  with  the  said  contract  of  marriage,  bond  of  provision,  letters  of  inhibition  raised 
Uiereon,  and  decree  before-mentioned,  in  so  far  as  I  am  interested  therein,  and  all  that  I 
can  daim  by  and  through  the  same,  or  in  any  other  respect  by  and  through  the  death 
of  the  said  William  Qraham,  in  any  manner  of  way.?  And  the  petitioner  proceeded 
to  aigne  that  the  inference  warranted  by  these  documents,  and  the  argu-  [368]  -ments 
formerly  used,  afforded  ample  room  for  an  alteration  of  their  Lordships'  interlocutor. 

The  Court  ordered  the  petition  to  be  answered  on  the  competency  and  on  the 
merits. 

The  defender  answered, — ^That,  from  the  proceedings  in  the  House  of  Lords,  it  was 
very  manifest  that  the  Chancellor  did  not  consider  this  to  be  a  case  of  noviter  res  veniens 
in  noHtiam,  in  the  legal  acceptation  of  the  word, — as  he  refused  to  remit  the  case  to  the 
Court  of  Session  for  re-consideration, — and  that  for  the  very  same  reason  the  present 
petition  ought  to  be  dismissed  as  incompeteni.  It  is  not  every  thing  which  a  party  is 
pleased  to  caU  a  new  discovery,  nor  even  every  thing  which  resdly  is  a  discovery,  that  is 
entitled  to  that  appellation.  But  here  there  is  no  evidence  that  this  was  indeed  a  new 
discovery.  Had  the  averment  been  that  there  were  unrecorded  deeds  lying  concealed 
in  the  hands  of  the  defender,  the  petitioner's  plea  might  have  deserved  attention ;  but 
here  the  documents,  alleged  to  have  been  now  for  the  first  time  discovered,  existed  all 
abng  in  the  public  records,  which  must  be  presumed  to  be  familiar  and  known  to  all 
the  lieges.  The  law  on  the  subject  of  res  noviter,  &c  is  settled;  Dundas  against 
Aikken,  9th  March  1810. 

On  the  merits,  the  respondent  entered  very  fully;  and  contended  that  the  deeds 
produced  could  not  in  any  way  affect  the  judgments  complained  of.  The  Court 
expressed  that  opinion ;  but  it  is  unnecessary  to  follow  the  arguments  or  detail  the 
sentiments  delivcored,  as  their  Lordships,  in  respect  the  deeds  had  existed  in  the  public 
leeords  previous  to  the  judgment  becoming  final,  dismissed  the  petition  as  incompetent, 

[Affirmed,  1  W.  &  S.  353 ;  4  S.R.R  671.] 


No.  104.  F.C.  N.S.  VI.  369.     31  May  1821.     2nd  Div.— Lord  Pitmilly. 

Bankink,  Pursuer. — Oreenshields  et  M,  A.  Fletcher, 

Baneine,  Defender. — Jeffrey  et  Monteith. 

JurMidion — Commissary  Court — Minor. — An  adjudication  following  on  a  decree 
eognUioms  causa,  which  had  been  pronounced  in  absence,  by  the  Commissaries,  for  a 
debt  above  L.40  Scots,  and  where  no  tutor  ad  litem  had  been  appointed  to  a  minor, 
restricted  to  a  security. 

In  1791,  William  Cuthbertson  and  John  Goodwin  obtained  decree  cognitionis  causa, 
before  the  Commissary  of  Glasgow,  for  certain  debts,  every  one  exceeding  L.40  Scots, 
against  Jean  Dollar,  widow,  and  James  Rankine,  eldest  son  and  apparent  heir  of  James 
£tnkine,  who  had  died  possessed  of  certain  heritable  subjects  in  KirkintuUoch.  The 
decree  was  pronounced  in  absence,  and  without  a  tutor  ad  litem  being  appointed  to 
James  Bankine,  the  son,  then  a  minor.  It  was  assigned,  6  th  June  1792,  to  William 
Bankine,  the  brother  of  James  Bankine,  the  father,  for  whose  behoof  it  had  been  taken, 
and  who  immediately  assumed  possession  of  the  heritable  property  belonging  to  the 
deceased.  He  obtained,  19th  January  1819,  decree  of  adjudication  contra  hcereditaiem 
jaoeniem,  in  absence,  proceeding  upon  the  decree  of  the  commissary  of  Glasgow. 

An  action  of  reduction  improbation,  maills  and  duties,  and  count  and  reckoning, 
was  brought  by  James  Bankine,  on  the  ground  of  the  decree  cognitionis  causa  being 
null  and  void,  as  tUtra  vires  of  the  commissary,  and  that  the  decree  was  pronounced  in 
absence,  while  he  was  a  minor,  without  tutors  and  curators. 

Lord  Pitmilly,  Ordinary,  repelled  the  reasons  of  reduction,  and  sustained  the 
defences. 

The  pursuer  petitioned  and  plec^ed, — The  jurisdiction  of  the  commissaries  does  not, 
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in  questionfl  of  a  dyil  natorey  extend  beyond  L.40  Soots;  Aets  of  Sedenmt,  17di 
Deoember  1748;  29th  [870]  Joly  1752;  M'Lellan  against  M^LeJlan,  29th  May  IM; 
Did,  vol  i.  p.  505;  Lord  Lindsay  against  Lady  Aiton,  18th  January  1628;  ifttSipi 
506 ;  Wright  against  Vetch,  8th  December  1675,  Ibid.  This  is  also  the  law  as  to 
decrees  eognUianu  eavaa  iwitum;  Paterson  and  others,  against  Roes  and  Urqiihar^  Ut 
July  1696,  Ibid.  p.  505 ;  Park  against  Rutherford,  23d  February  1793. 

The  pursuer  could  not  have  prorogated  the  jurisdiction  of  the  commissary,  as  he  vbi 
within  the  years  of  pupillarity,  and  no  tutor  ad  litem  was  appointed  to  him.  Tbe 
defender,  who  was  his  tutor  at  law,  could  not  authorise  a  procurator  to  appear  and 
renounce  for  him,  as  he  would  have  been  ixuetar  in  rem  ntam^  the  decree  having  boeo 
obtained  for  his  behoof;  Erik.  b.  L  tit  7,  sect  19. 

The  defender  aruwertd. — ^The  intention  of  the  Act  of  Sederunt  1752,  was  to  restain 
the  commissaries  in  their  attempt  to  extend  their  jurisdiction  to  causes  which  had  do 
connexion  with  their  peculiar  province.  In  the  sense  of  this  Act,  a  decreet  eogmikm 
eauaa  cannot  be  included  in  the  prohibition ;  because,  in  the  ftrsi  place,  it  simply 
constitutes  a  debt,  and  cannot,  therefore,  be  called  a  decree  for  a  "sum  of  money," being 
nothing  more  than  an  intermediate  step,  which  forms  the  foundation  of  a  subsequent 
action  of  adjudication ;  and,  ia  the  second  place,  such  actions  are  properly  oonsistml; 
Erek.  b.  i.  tit.  5,  sect  30 ;  Ibid.  b.  ii.  tit  12,  sect  47.  The  cases  of  M'Lellan,— Linday, 
— and  Wright^  were  not  of  a  consistorial  nature ;  and,  in  the  case  of  Paterson  against 
Eoss,  the  decree  of  adjudication  seems  also  to  have  been  pronounced  by  the  Commissariei, 
and  led  at  the  same  time,  which  was  then  a  usual  practice ;  Er^.  b.  iL  tit  12,  sect  47. 
The  defender's  doctrine  was  expressly  sustained  in  Kerr  against  Calderwood  sad 
Hamilton,  14th  February  1706;  Fauni.  vol  iL  p.  328;  Forbes,  p.  100. 

The  messenger's  execution  proves  the  regularity  of  the  citation  to  the  action  of 
constitution;  and  the  extracted  decree  proves  the  appearance  of  the  pursuer,  and  bis 
having  entered  a  plea.  It  is  not  necessary  to  the  validity  of  judicial  proceedings  agsinit 
a  minor  or  pupil,  that  he  should  have  tutors  or  curators,  because  this  is  a  cireumstaoee 
over  which  the  pursuer  can  have  no  controul.  All  that  can  be  maintained,  with  any 
show  of  reason,  is  that  ui  ^^^^  cases,  a  tutor  ad  litem  should  be  appointed.  It  is  not 
enough  to  say  that  the  extracted  decree  in  the  process  of  cognition  contains  no  evidence 
of  such  an  appointment,  as  that,  being  a  simple  point  of  form,  does  not  necessarily  enter 
into  the  extract  But  there  is  no  authority  for  holding  that  a  decree  against  a  papO* 
without  appointment  of  a  curator  ad  litem,  is  necessarily  void ;  Bankton,  b.  i.  tit  7,  seet 
51, — ^Murray,  31st  January  1677 ;  Stair,  voL  ii.  p.  501 ;  Dirleton^o.  446,  p.  217,— 
Henderson  against  Knockhill,  1st  July  1628;  Durie,  p.  379.—  [371]  Baillie  agsinst 
Silvertonhilli  3l8t  January  1621 ;  Diet.  vol.  i.  p.  583. 

The  Court  were  of  opinion,  both  that  the  decre^^  cognition  was  ultra  vires  of  the 
Commissary ;  and  that  it  was  liable  to  be  opened  up^lk  no  curator  ad  litem  had  been 
appointed  for  the  minor,  and  he  could  not,  therefore,  be  held  to  have  prorogated  the 
jurisdiction. 

[S.C.,  1  S.  47.] 


No.  105.  F.C.  N.S.  VI.  371.     1  June  1821.     2nd  Div.— Lord  Pitmilly. 

Trustees  of  John  Hagart,  Esquire,  of  Glendelvine,  Advocate,  v.  The  Eight 
Honourable  Chables  Hope,  Lord  President  of  the  Court  of  Sessioa 

Reparation — Jurisdiction. — A  censure  pronounced  from  the  Bench  by  a  judge  of 
the  Court  of  Session,  on  an  advocate,  for  his  manner  of  pleading  a  particular  cansei  not 
a  competent  ground  of  an  action  of  damages,  though  averred  to  be  unfounded  and 
malicious  as  well  as  iiyurious. 

[FuUy  reported  (with  opinions)  in  2  Sh.  App.  125 ;  4  S.RR  (H.L.)  267.] 
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No.  106.       F.C.  KS.  VI.  376.     5  June  1821.     2nd  Div.— Lord  PitmiUy 

James  Wemyss  v.  Hugh  Hay. 

Act  1681,  e.  5 — Writ. — Not  essential  to  the  validity  of  a  deed,  either  that  the  sub- 
scribing witnesses  be  designed  in  the  body  of  the  writ  expressly  as  witnesses,  or  that  it 
oontain  the  place  and  date  of  the  granter's  subscription. 

[More  fully  reported  in  1  W.  and  S.  140 ;  4  S.RR  (H.L.)  485.] 


No.  107.      F.C.  N.S.  VI.  379.     7  June  1821.     2nd  Div.— Lord  Cringletie. 

Andrew  Davidson,  Pursuer. — Jo?m  Fullerton,  H,  Cocklum,  Savdford, 

Thomas  Megget,  Defender. — Jo.  Clerk^   William  Buchanan, 

Reparation. — Judicial  statements  contained  in  a  written  pleading,  although  libelled  on 
as  ''injurious,  false,  and  malicious,"  found  not  a  relevant  ground  of  an  action  of 
damages,  the  statements  being  pertinent  to  the  issue,  and  made  on  probable  grounds. 

A  meeting  of  creditors  of  a  sequestrated  company  having  resolved  that  a  bill,  indorsed 
by  the  bankrupts  to  Andrew  Davidson,  should  be  ranked  on  the  estate,  notwithstanding 
it  had  been  reduced  by  a  final  judgment  obtained  by  the  trus-  [380]  -tee  under  the 
sequestration ;  Thomas  Megget,  acting  as  mandatory  and  law  agent  of  certain  English 
creditors,  complained  to  the  Court  of  this  proceeding  as  being  irregular  and  illegal.  The 
petition  and  complaint  gave  the  same  history  of  the  bill,  and  of  Davidson's  conduct  in 
relation  to  it,  which  had  previously  appeared  in  written  pleadings  in  different  actions  in 
which  that  document  formed  the  subject  of  discussion.  It  was  affirmed,  in  particular, 
&at  the  bill  was  "  a  fabricated  and  fictitious  document,  originating  in  a  scheme  of  fraud 
of  which  Davidson  was  the  contriver.  He  was  described  as  a  well  known  character, — 
a  person  who,  though  professing  the  law,  does  not  confine  himself  to  that  occupation, 
but  engages  extensively  in  bill  transactions,  purchases  of  debts,  and  other  such  doubtful 
and  discreditable  speculations,  in  which  he  was  deeply  involved  with  this  bankrupt 
company,  whose  agent  and  confidential  friend  he  was."  And  it  was  affirmed  that,  *'  with 
the  design  of  extricating  himself  from  the  engagements  under  which  he  stood  for  the 
concern,  he  led  the  managing  partner  of  the  company  into  many  improper  and  most 
fraudulent  transactions,  and,  among  others,  to  the  unjustifiable  attempt  that  gave  rise  to 
the  present  question."  The  resolution  complained  of  was  said  to  have  been  brought  about 
by  Davidson's  cabals  and  intrigues,  whose  interest  it  was  to  defend  his  own  fraud,  and  to 
get  the  fictitious  and  fabricated  debt  ranked  on  the  trust-estate ;  or,  in  other  words,  by  a 
gross  fraud,  to  draw  a  large  sum  out  of  the  pockets  of  the  creditors." 

Davidson,  libelling  on  these  and  similar  passages  of  the  petition  and  complaint,  as 
"injurious,  fklse,  and  malicious,"  claimed  damages  from  Megget. 

Argument  for  the  pursuer. — 

The  freedom  of  legal  discussion  is  amply  secured  by  the  law  presuming,  contrary  to 
the  practice  in  other  cases,  that  statements  made  judicially,  though  plainly  importing  an 
animus  injuriandi,  are  introduced,  not  for  a  malicious  purpose,  but  in  support  of  the 
plea  or  argument  of  the  party.  But  this  is  merely  a  presumptio  juris,  and  may  be 
redargued  by  positive  and  extrinsic  evidence  of  actual  malice,  and  such  the  pursuer  offers 
to  adduce. 

The  defender  avers,  as'  indeed  he  was  under  the  necessity  of  doing  before  he  could 
have  been  entitled  to  plead  the  legal  presumption,  that  the  observations  complained  of 
were  pertinent  to  the  issue ;  and,  further,  that  he  had  reasonable  and  probable  grounds 
for  believing  them  true.  But  of  the  accuracy  and  truth  of  the  latter  averment,  it  belongs 
to  a  jury  to  judge ;  and,  consequently,  that  part  of  the  defence  ought  not  to  be  mixed  up 
with  an  objection  of  mere  relevancy. 

The  defender  relies  in  vain  on  the  law  of  England,  as  exemplified  in  the  case  of 
Hodgson  against  Scarlett^  where  the  plaintiff,  who  had  been  called  by  the  defendant,  in 
the  course  of  [881]  his  pleading  as  counsel  in  an  action,  "  a  fraudulent  and  wicked 
attorney,"  was  nonsuited,  for  there  was  no  attempt  made  on  the  part  of  the  plaintiff  to 
shew  that  the  expressions,  although  pertinent  to  the  issue,  were  employed  maliciously. 
F.C.  VOL.  n.  29 


450  DAVIDSON   V.    MEGGET.  F.O.  im,  I&  VL 

And,  in  the  case  of  Forteath  against  Lord  Fife,  18ih  November  1819,  it  vaa  solemnly 
adjudged  by  the  Court  of  Session,  that  defamatory  expressions  introduced  into  judidai 
pleadings  were  relevant  to  infer  a  claim  of  damages,  malice  being  expressly  diargod. 
Hill  against  Sime,  27th  July  1711 ;  Graeme  and  Skene  against  Cunningham,  8&Maich 
1765;  Donaldson  against  Innes,  January  1787,  not  reported;  Macdonald  againsfe 
MacPherson,  23d  January  1780,  not  reported;  Btcarkie^  p.  115;  Bam.  Aid,  Bej^,  p. 
246 ;  Gro.  Jac,  90. 

It  was  not  necessary  that  the  summons  should  set  forth  the  facts  and  circumstBimB 
from  which  malice  is  inferred.  In  this  respect^  the  charge  of  falsehood  and  of  malidoos 
intention  stand  on  the  same  footing ;  and  it  cannot  be  pretended  that  the  summons  ought 
to  have  given  a  particular  detail  of  the  evidence  by  which  the  former  charge  is  meant  to 
be  established.  Starkiey  p.  216,  223 ;  Dov^b  Rep.  vol.  iii.  p.  180,  277 ;  Bam.  Aid.  Bep, 
p.  232 ;  HUl  Term.  1818. 

Argument  for  the  defender^ — 

Litigants  and  their  legal  advisers  are  frequently  under  the  necessity  of  making  state- 
ments of  fact  on  imperfect  or  erroneous  information,  and  of  hazarding  observationB  such 
as  the  circumstances  of  the  case  seem  fairly  to  warrant  The  extent^  however,  of  the 
privileges  of  parties  in  this  respect  is  not  left  undefined ;  for  it  is  only  where  the  atato- 
ments  and  observations  are  pertinent  to  the  issue,  and  also  where  there  are  picbaUe 
grounds  for  believing  them  to  be  true,  that  the  law  holds  out  any  protection.  Bat  i^ 
by  charging  malice,  expressions  of  an  injurious  tendency,  used  judicially,  became  a 
relevjint  ground  for  an  action  of  damages,  it  would  not  be  possible  to  maintain  l^t 
freedom  of  discussion  in  legal  proceedings  which  is  essential  to  the  ends  of  justice.  It 
is  not  enough,  therefore,  that  one  complaining  of  judicial  statements  shall  be  burdened 
with  proving  malice  by  evidence  other  than  may  be  inferred  from  the  import  of  &e 
statements  themselves.  He  is  further  bound  to  ^ew,  either  that  they  are  irrelevant  to 
the  question  at  issue,  or  t^t  they  were  brought  forward  by  a  party  knowing  them  to  i)e 
false,  or,  at  least,  without  any  rational  or  probable  grounds  for  believing  them  to  be  troe. 

The  observations  libelled  on  were  confessedly  material  to  the  issue ;  and  it  is 
impossible  to  doubt  of  their  being  founded  on  probable  cause.  They  are  in  tra&  a 
plain  and  obvious  commentary  on  Uie  facts  either  admitted  or  established  by  the  recoid. 
Similar  statements,  some  of  them  conceived  in  precisely  the  same  language,  were  intzo- 
duced  into  pleadings  in  other  processes  that  had  relation  to  the  bill  alluded  to,  without 
being  complained  of  [382]  at  the  time,  or  disapproved  off  by  the  Court.  On  the 
contrary,  the  judgments  in  those  different  actions  shew  that  the  Court  must  have  diawn 
the  same  unfavourable  conclusion,  in  regard  to  the  pursuer's  conduct,  from  the  facts  and 
circumstances  in  evidence. 

The  liable,  besides,  does  not  contain  a  relevant  charge  of  malice ;  for,  although  the 
accusations  are  said  to  be  malicious,  the  defender  is  not  expressly  charged  with  being 
actuated  by  malice :  l^or  does  the  summons  specify  any  ground  whatever  from  which  it 
might  be  inferred  that  the  epithet  malieious  has  relation  to  the  defender's  conduct 

Upon  advising  informations  ordered  by  the  Lord  Ordinary,  it  was  observed  on  the 
Bench,  that  unless  it  could  be  shewn  that  the  statements  were  utterly  false,  and  that 
this  might  have  been  kAown  to  the  defender  by  using  a  due  or  ordinary  degree  of 
trouble,  there  is  no  ground  of  action.  The  Court  unanimously  sustained  the  defence: 
and  adhered  to  that  judgment^  by  refusing  a  reclaiming  petition,  without  answers. 

[S.C.,  1  S.  3 ;  cf.  Swinton  v.  Taylor,  1  S.  60 ;  2  Sh.  App.,  245,  4  S.RR.  (H.L)  328.] 


No.  108.  F.C.  N.S.  VI.  382.     7  June  1821.     1st  Div. 

James  Beaton  and  John  Macandrew,  Pursuers. — John  Clerk,  Rutherford. 

Alexander  M'Donald  and  John  M'Kenzie,  his  factor  hco  tutoris,  and 
Alexander  McDonald,  son  of  the  said  Alexander  M'Ddnald, 
Defenders. — Cranstoun,  Forsyth. 

AdjudicaHon — Spea  Sitccesswnis. — It  is  not  competent  to  lead  an  adjudication  under  ^ 
Act  1672,  c.  19,  of  the  contingent  right  of  an  eldest  son  to  the  estate  of  his  father. 

Mr,  M'Donald,  younger  of  Yallay,  was  duly  served  and  appointed  curator  to  bis 
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father,  who  was  cognosced  on  the  head  of  idiccy  and  insanity.  The  pursuers  hecame 
bound  as  sureties  with  and  for  Mr.  McDonald,  that  he  should  make  true  count  and 
reckoning  of  his  intromissions.  They  soon,  however,  [383]  had  reason  to  be  alarmed 
at  hia  conduct ;  and  they  were  compelled  to  haye  recourse  to  an  action,  in  which  decree 
was  pronounced  ordaining  McDonald  to  free  and  relieve  them  of  their  cautionary  obliga- 
tion and  its  consequences ;  to  produce  an  account  of  his  intromissions ;  and  to  relieve 
them  from  the  payment  of  any  bi^itnce,  or  otherwise  to  pay  them  the  balance,  that  they 
might  operate  their  relief.  The  oecree  farther  freed  the  pursuers  from  their  cautionary 
obligation  from  the  date  of  the  citation ;  and  found  them  entitled  to  a  sum  of  about 
L.70  sterling,  as  the  ezpences  of  process  and  dues  of  extract. 

Tlie  pursuers,  being  unable  to  obtain  implement  of  this  decree  of  security,  and  steps 
being  taken  to  carry  off  the  property  from  which  payment  could  be  expected,  had 
recourse  to  a  summons  of  adjudication,  under  the  Act  1672,  c.  19,  in  which  they  con- 
cluded that  such  "  parts  and  portions  of  the  lands  of  Glendale,  and  others,  with  all 
right,  title,  and  interest  which  the  said  Alexander  M'Donald,  younger  of  Yallay,  has  or 
may  claim  or  have  right  thereto  as  heir-apparent,  male  of  line,  of  conquest^  of  provision, 
or  otherways,  of  the  said  Alexander  McDonald,  senior,  of  Yallay,  his  father,  or  has  or 
may  claim  or  have  right  thereto,  in  any  other  character  or  manner  of  way,  ought  and 
should  be  adjudged,  by  decree  of  Our  said  Lords  of  Council  and  Session,  horn  the  said 
Alexander  M^onald,  junior,  and  decerned  and  ordained  to  pertain  and  belong  to  the 
pursuers,  their  heirs  and  assignees,  as  are  sufficient  worth,  or  will  satisfy  and  pay  the 
sums  of  money  contained  in  the  before  narrated  decree,  or  will  be  sufficient  for  their 
relief,  and  full  indemnification  as  aforesaid,  as  well  as  for  securing  the  performance  and 
implement  by  the  defender  thereof  in  its  haill  heads  and  conclusions  above  written." 
The  summons  contained  alternative  conclusions,  "  that  all  right,  title,  and  interest  the 
said  defender  has,  or  may  claim  or  pretend  thereto  (the  lands  before  named),  as  heir 
foresaid,  or  otherways,  to  the  said  ^exander  McDonald,  senior ;  particularly  ail  right, 
power,  title,  interest,  or  other  claim  whatever,  competent  to  him  as  heir-apparent  fore- 
said, or  otherways,  as  said  is,  together  with  all  and  sundry  charters,  &c.  and  all  writs, 
&c  of  and  concerning  the  lands  before  specified,  or  the  said  defender's  rights  or  claim  or 
right  thereto,  with  all  reversions  of  the  same,  legal  or  conventional,"  should  be  adjudged 
to  the  pursuers  "  for  payment  and  satisfaction  to  them  of  the  foresaid  sums,  principal 
and  interest,  and  for  full  indemnification,  as  well  as  for  implementing  the  before 
narrated  decree,  and  haill  decernitures  thereof."    The  action  was  directed  against  Mr. 
M'Donald  the  younger  alone ;  but  appearance  was  made  for  his  father  and  Mr. 
M'Kende,  who  had  been  appointed  his  factor  loco  tutoria. 

Defences  were  given  in;  and,  after  the  usual  pleadings,  the  Lord  Ordinary  pro- 
nounced the  following  interlocutor,  dismissing  the  action  as  incompetent,  "  in  respect 
that^  although  Alexander  M'Donald  is  the  eldest  son  of  his  father,  there  [384]  is  no 
right  vested  in  him  as  his  heir-apparent,  and  which  right  does  not  open  till  after  his 
father's  death ;  in  respect  that  this  proceeding  is  altogether  new,  in  so  far  as  the  Lord 
Ordinary  knows,  in  the  law  of  Scotland,  in  which  there  has  been  no  previous  attempt 
to  adjudge  a  ^pes  mccessionis,  and  which,  if  competent,  might  lead  to  the  most  inex- 
pedient and  oppressive  measures ;  since  the  right  of  any  person,  who  had  the  possibility 
of  succession  to  any  estate,  might  be  adjudged,  and  even  the  right  to  his  succession  to 
the  estate  secured  by  a  decree  of  expiry  of  the  legal ;  and  in  respect  that  a  general 
adjudication,  under  the  Sequestration  Act,  although  carrying  every  right  which  was  in 
the  person  of  the  bankrupt^  has  never  been  held  to  carry  any  right  of  succession  which 
may  afterwards  open  to  hinL" 

The  pursuers  petitioned,  and  pleaded, — It  is  of  importance  to  observe  that  this  is 
principally  an  adjudication  in  security.  The  competency  of  such  a  proceeding  cannot 
be  doubted.  It  Is  every  day  resorted  to ;  and  from  its  very  nature  it  implies  that  there 
must  be  something  future  and  contingent  in  the  debt,  because  otherwise  the  creditors 
would  at  once  adjudge  in  payment.  The  debtor  cannot  complain  of  an  adjudication  in 
security,  because  the  Court  is  moved  to  adjudge  as  an  alternative  only.  The  debtor  has 
it  in  his  power  to  avoid  the  conclusion  of  adjudication  by  relieving  his  creditor  of  the 
debt,  in  security  of  which  he  is  about  to  adjudge.  If  the  debtor  be  not  in  a  condition 
to  relieve  the  creditor,  or  if  he  be  truly  vergens  ad  inqpiam,  it  is  reasonable  and  equit- 
able that  the  adjudication  in  security  should  be  allowed  to  proceed.  In  the  prepent  case 
the  puiBueis  only  insist  upon  adjudication  as  an  alternative,  in  the  event  of  the  debtor 
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failing  to  relieye  tbem  of  the  obligations,  "which,  on  his  account^  they  have  tmdertaluD. 
Grediton  of  Dtmlop  against  Brown  and  Collins,  14th  November  1781. 

It  has  been  said,  and  the  Lord  Ordinary  assumes,  that  young  Vallay  has  no  pit 
ereditiy  but  merely  a  epes  sueeessionia.  Assuming  this  for  the  sake  of  argument^  and 
recollecting  that  he  is  his  father's  nearest  heir,  and  that  that  person  has  been  fatnou 
and  under  cognition  for  several  years,  it  is  contended  that  his  right  and  interest  in  the 
family  estate,  whether  it  be  defeasible  or  not,  is  a  ^ibject  or  right  "which  his  crediton 
are  entitled  to  adjudge.  There  can  be  no  doubt  that,  if  young  Yallay  possessed  what  n 
strictly  termed  a  right  of  apparency,  it  would  be  adjudgeable  by  his  creditors ;  but  it  ib 
not  easy  to  draw  a  solid  distinction  between  a  right  of  apparency  and  the  8pe$  tue/M- 
sionis  of  an  eldest  son  to  the  estate  of  a  father  who  is  cognosced  as  insane.  The 
pursuers  presume  to  lay  down  as  a  general  principle,  that  any  heritable  subject,  and  any 
right  connected  with  heritage,  which  can  be  voluntarily  disponed,  may  be  adjudgei 
^y  right  which  cannot  be  conveyed  cannot  of  course  be  adjudged ;  but  if  it  can  be 
carried  by  conveyance,  why  should  it  not  be  carried  by  adjudication?  Nairn  againat 
Freebaim,  July  22,  1737;  Cockbum  [386]  against  Creditors  of  Langton,  July  10^ 
1747 ;  Earl  of  Caithness  against  Sinclair,  February  17,  1749 ;  Wilson  against  Falconer, 
December  7,  1759  ;  Erak.  b.  ii.  tit.  12,  sect  7. 

The  defenders  have  not  been  able  to  shew  any  legal  criterion  of  an  adjudgeable  rii^t, 
except  that  of  its  being  transferable ;  and  the  question  then  comes  to  be,  whether  the 
right  of  an  eldest  son  in  his  father's  estate  is  or  is  not  a  proper  and  legal  subject  of  dia- 
position  to  a  third  party.  No  doubt  can  be  entertained  on  this  subject ;  Aikenhcad 
against  Boswell,  6th  July  1630;  Bag  against  Brown,  27th  July  1708;  Sharpe  against 
Sharpe,  14th  February  1661 ;  Bank.  b.  ii.  tit.  10;  Ersk,  b.  ii.  tit.  12,  sect  6.  Bat  it 
has  been  said  that  it  would  be  inexpedient  to  sanction  such  adjudications  as  the  present^ 
because  improvident  heirs  might  lose  the  benefit  of  succession  for  very  inadequate  con- 
siderations. No  such  result  could  occur  in  the  present  case,  because  this  is  only  an 
adjudication  in  security.  There  can  never  be  an  expiry  of  the  legal.  The  adjudication 
can  subsist  only  as  a  security,  and  cannot  become  an  irredeemable  right.  It  ia  moat 
important,  however,  that  this  adjudication  should  be  allowed  to  pass,  in  order  to  prevent 
young  Yallay  from  selling  his  birth-right,  to  the  disappointment,  and  in  fraudem  d  ik 
pursuers  and  his  other  creditors. 

Answered. — The  debt  for  which  the  pursuers  are  cautioners  is  due  by  young  Vallay 
to  his  father.  They  propose  to  adjudge  the  father's  estate  in  security  of  a  debt  wfaicb 
they  and  the  son  owe  him.  The  son  has  no  jits  erediti  over  the  estate  in  virtue  of  snj 
entail,  marriage-contract,  or  other  deed  capable  of  creating  a  claim  of  debt  or  Jus  credUi  io 
his  favour.  The  action,  therefore,  is  an  attempt  to  adjudge  the  ordinary  spes  suceessum 
of  an  eldest  son,  under  the  very  peculiar  circumstances  that  the  adjudication  ia  led  by  the 
cautioners  for  a  debt  due  by  the  son  to  his  father.  The  Act  1672,  c.  19,  upon  which 
the  action  is  founded,  requires  that  the  estates  to  be  adjudged  must  belong  to  the  debtor. 
As  the  action  is  laid,  it  is  nothing  less  than  an  ordinary  process  of  adjudication  of  lands 
for  debt,  led  against  the  estate  of  a  person  who  is  not  the  debtor,  but  the  creditor  of  the 
persons  who  pursue  the  action.  Were  a  decree  obtained  in  terms  of  the  libel,  it  wouM 
be  competent  upon  it  to  charge  the  superior  to  obtain  a  charter  of  adjudication,  and  to 
take  infeftment  thereon.  An  eldest  son  is  not  entitled  to  take  inf ef tment  in  his  fiither^ 
estate  during  his  father's  lifetime.  But  a  mode  is  thus  devised  by  which  the  son's 
creditor  is  to  do  so.  And,  upon  the  same  principle,  the  son  may  do  so  by  the  interyentioo 
of  a  trustee.  Such  a  proceeding  is  not  sanctioned  either  by  the  statute  1672,  or  by  any 
authority.  The  object  of  adjudication  is  to  transfer  a  debtor's  lands  to  his  creditor  in 
payment  of  debt  The  fugitive  or  contingent  hope  of  an  estate  is  nowhere  represented 
as  a  subject  fit  to  be  put  under  the  diligence  of  adjudication ;  Stair,  b.  iii  tit.  2,  aect 
47 ;  Bdl,  vol.  i.  p.  271.  The  position  laid  down  [386]  by  the  pursuers,  that  every 
thing  which  may  be  conveyed  may  be  adjudged,  is  not  sound.  It  is  conunon,  for 
instance,  in  marriage-contracts,  to  convey  or  settle  the  conquest  of  the  marriage;  bntis 
it  possible  to  adjudge  the  future  and  contiDgent  gains  to  accrue  to  any  party  from  bis 
industry  f  A  man  may  lawfully  bind  himself  to  labour  for  a  term  of  years  for  a  specified 
hire :  He  may  sell  and  convey  his  personal  liberty  during  that  time ;  but  it  is  plaio 
that  it  would  not  be  competent  for  any  one  to  adjudge  before-hand  the  fruits  of  his  labour. 
Courts  of  law  adjudge  only  realities  and  not  speculations.  The  pursuers  have  not  bees 
able  to  point  out  any  instance  of  an  adjudication,  or  even  of  a  disposition  inierviid^ 
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by  a  son  of  his  father's  estate,  daring  the  father's  lifetime,  of  which  the  father  was  fiar, 
unfettered  even  by  a  personal  obligation.  The  cases  quoted  are  all  cases  of  vested 
rightB. 

The  Court  unanimously  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 
[S.C.,  1  S.  53 ;  cf.  KirUand  v.  Kirkland's  Trustees,  13  R.  805.] 


No.  109.         F.C.  N.S.  VI.  386.     8  June  1821.     Ist  Div.— Lord  GilUes. 

Brodie  and  Others,  Pursuers. — M.  P.  Brown, 

Brodie,  Defender. — Clephaiie. 

Process — Advocaiion — Act  50  Gho,  III.  c.  2. — In  an  action  of  exoneration,  discharge, 
and  payment,  by  trustees  against  a  minor,  the  Sheriff-depute  ascertained  the  principle 
of  the  accounting,  found  no  ezpences  due  to  either  party,  and  remitted  to  the  Shenff- 
substitate  to  adjust  the  discharge,  and  thereafter  to  give  decree  of  exoneration: 
Advocation  in  tlus  stage  of  the  process  found  incompetent. 

Brodie  and  others  were  appointed  tutors  and  curators  by  the  late  Robert  Brodie  to 
his  children.  They  entered  on  their  office ;  and,  after  some  years'  management,  applied 
to  the  Sheriff  for  decree  of  exoneration  of  their  office,  for  discharge  of  all  transactions  or 
obligations  made  or  granted  by  them  on  [387]  account  of  the  minor,  for  payment  of 
their  advances  for  the  minor's  benefit,  and  expences  of  process. 

A  litigation  ensued  as  to  the  principle  of  the  accounting  between  the  parties ;  which 
at  length  was  fixed  by  the  Sheriff  finding  what  was  the  nature  and  character  of  the 
duLiges  and  outlay  for  which  the  curators  were  entitled  to  reimbursement.  The  curators 
made  up  a  state  under  this  interlocutor,  adding  some  items  which  had  been  formerly 
overlooked,  and  claiming  a  balance  in  their  favour. 

An  incidental  question,  which  had  been  formerly  moved,  was  now  made  the  subject 
of  proof,  in  which  the  minor  failed ;  and  thereidfter  mutual  claims  were  made  for 
expences.  The  Sheriff-substitute  (5th  August  1817)  found,  '*  Having  considered  this 
{ffocess  on  the  point  of  expences,  and  having  examined  the  former  steps  of  process,  finds 
none  due  to  either  party ; "  and  as  to  the  omitted  items^  "  having  examined  said  accounts, 
finds  from  their  nature,  and  agreeable  to  the  interlocutors  pronounced  in  the  case,  the 
same  cannot  be  allowed;"  and  thereafter  the  Sheriff-depute  (5th  September  1817)  pro- 
nounced as  follows :  Refuses  the  petition,  and  adheres  to  the  interlocutor  complained  of; 
and  remits  to  the  Sheriff-substitute  to  adjust  the  discharge  to  be  granted  to  the  pursuers 
as  tutors  and  curators ;  and  thereafter  to  give  decree  of  exoneration,  in  terms  of  the 
conclusions  of  the  libel,  as  to  him  shall  seem  just." 

The  curators  advocated  this  judgment;  and  the  point  of  form  occurred,  whether, 
under  the  statute  50  Oeo.  III.  c.  2,  sect  37,  the  advocation  was  competent. 

The  curators  maintained  the  competency,  on  the  ground  that,  after  the  inferior  judge 
has  decided  all  the  questions  upon  which  the  parties  are  at  issue,  it  is  no  bar  to  an 
advocation  that  some  farther  operation,  merely  clerical  or  ministerial,  remains  to  be  per- 
formed, before  the  parties  can  be  said  to  be  entirely  out  of  Court.  In  these  operations 
the  inferior  judge  does  not  act  in  his  judicial  capacity  at  all,  because  they  do  not  involve 
any  debate  or  dispute,  but  take  place  after  the  question,  upon  which  the  parties  have 
been  at  issue,  has  been  finally  decided.  This  is  the  sense  in  which  the  word  *'  final "  in 
the  statute,  is  taken.  A  different  interpretation  would  lead  to  great  hardships.  Here 
it  would  operate  to  the  entire  exclusion  of  the  curators  from  obtaining  redress ;  for,  if 
the  judgment  is  final  only  by  granting  the  discharge,  then  the  very  granting  the 
discharge  will  be  the  reason  why  the  Superior  Court  cannot  open  up  the  case.  Not 
only  were  the  questions  at  issue  decided,  but  the  Sheriff  had  pronounced  judgment  on 
the  point  of  expences.  The  case  in  Ivory's  Form  of  Process^  1-94,  does  not  apply,  for 
here  expences  were  found  due  to  neither  party.  The  capability  of  extracting  is  not  a 
proper  test,  and  is  not  held  to  be  the  rule  by  the  cases  quoted  by  the  minor. 

The  minor  contended, — That  this  regulation  had  been  iotro-  [388]  -duced  in  order  to 
prevent  a  ruinous  accumulation  of  actions.     It  was  the  intention  of  the  Legislature  to 
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put  saspenaioQS  and  advocations  upon  the  same  footing.  The  present  action  obvioosly 
resolved  into  an  action  of  count  and  reckoning,  to  bring  which  to  a  termination,  a 
balance  must  be  struck,  and  decree  pronounced  for  the  amount ;  but  all  that  de  /ado  the 
sheriff  did  was  to  fix  the  prmciple  on  which  this  accounting  was  to  proceed ;  and  there 
is  no  judgment  decerning  in  favour  of  one  or  other  of  the  parties.  What  yet  was 
necessary  to  be  done  was  very  different  from  a  clerical  or  ministerial  duty.  Besides,  the 
fair  criterion  by  which  to  ascertain  whether  a  judgment  is  final,  is  to  inquire  whether  it 
can  be  extracted;  but  here  obviously  no  extract  relative  to  the  object  of  the  action 
could  be  taken.  The  question  has  been  already  decided,  Cochran  against  Bain,  2dth 
January  1814 ;  also  Thomson  and  others,  5th  March  1804.  Advocation  has  even  been 
held  incompetent,  because  the  expences  had  not  been  modified,  although  found  due.  As 
to  the  finding  of  the  expences  here,  it  related  to  the  expences  of  an  incidental  point ;  and, 
at  all  events,  the  merits  of  the  case  were  not  exhausted.  The  curators  are  in  no  danger 
of  being  foreclosed  by  other  steps  being  taken  before  the  Sheriff.  His  jadgmeni 
decerning  for  a  precise  balance,  approving  of  a  scroll  of  a  discharge,  and  ordering  it  to 
be  executed, — and  declaring  and  decerning  in  the  exoneration,  would  then  be  capable  of 
being  extracted,  and,  consequently,  could  be  advocated. 

The  Lord  Ordinary  (27th  January  1820)  dismissed  ''the  action  as  incompetent' 
The  Court  (llth  March)  on  advising  petition  and  answers,  adhered;  and  (6th  June)  on 
advising  reclaiming  petition  and  answers, 

Lord  Balgray  observed, — ^That  he  was  against  the  interlocutor  when  it  was  pro- 
nounced; but,  on  reconsidering  the  case,  his  objections  disappeared.  The  law  was 
well  laid  down  by  Lord  Robertson  in  the  case  of  Cochran  against  Stewart,  that  it  is  a 
good  ground  for  distinguishing  between  a  final  and  interlocutory  judgment  that^  if  it 
had  been  final,  execution  could  have  passed  upon  it.  If  the  Sheriff  had  struck  the 
balance,  then  the  petitioner's  law  would  have  had  some  application. 

Lord  Presideni. — What  could  be  more  a  matter  of  figures  than  (in  Cochran's  case) 
ascertaining  the  difference  between  the  price  of  the  horse,  and  the  sum  it  sold  fori  and 
yet  the  advocation  was  found  incompetent.  The  object  of  the  statute  was  to  enable 
questions  to  be  decided  cheaper  than  they  could  be  in  this  Court. 

The  rest  of  the  Court  concurred,  except  Lord  Succothy  who  expressed  doubts  how 
far  the  capability  of  being  extracted  was  the  test  laid  down  in  the  cases  cited,— and 
thought  that  here  the  Court  were  going  a  point  farther  than  these  cases  warranted. 

[389]  The  Court  adhered. 

[S.C.,  1  S.  55.] 


No.  110.         F.C.  N.S.  VL  389.     8  June  1821.     1st  Div.— Lord  GiUies. 

Wallace,  Hamilton,  and  Company,  Pursuers. — Ja.  Grahame. 

Trustees  of  John  Hamilton  and  Company,  Defenders. — Cranstoun  et 

Butherford. 

Society — BUI  of  Exchange, — A  partner  of  a  company  having  used  the  company  firm  and 
credit  in  a  private  adventure,  the  company  found  entitled  to  the  profits  on  the  private 
adventure. 

Whether  a  dishonoured  bill  of  exchange  can  be  validly  transmitted  by  indonation 
and  delivery. 

By  articles  of  co-partnery,  Hugh  and  John  Hamilton,  carrying  on  business  at  Greenock 
under  the  firm  of  John  Hamilton  and  Company,  and  at  Liverpool  under  the  firm  of 
William  Hamilton  and  Company,  were  bound  not  to  engage  in  any  business  on  their 
private  account  Hugh  was  the  residing  and  managing  partner  at  Greenock,  and  Wil- 
liam at  Liverpool. 

Hugh  entered  as  an  individual  into  various  speculations  in  tobacco  and  other  aiticles 
with  Boyd  Dunlop  and  Company,  merchants,  Glasgow,  in  the  course  of  which  he  inte^ 
posed  the  credit  of  John  Hamilton  and  Company,  by  accepting  bills  to  a  great  amonot 
with  the  firm  of  the  company.  But  these  bills  were  always  retired,  either  by  the  pro- 
ceeds of  the  joint  trade,  or  by  the  parties  concerned.  These  speculations  were  prosperoaSi 
and  a  large  balance  remained  in  the  hands  of  Boyd  Dunlop  and  Company. 
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In  Angost  1814,  Hugh  wrote  a  confidential  letter  to  Boyd  Donlop  and  Company, 
requesting  them,  for  private  reasons  which  would  be  explained  afterwards,  to  conceal  his 
name  aa  concerned  individually  in  these  adventures,  and  to  make  out  the  account  relative 
thereto  in  the  name  of  John  Hamilton  and  [390]  Company,  which,  accordingly,  Boyd 
Ihmlop  and  Company  did,  and  transmitted  the  account  to  Hugh  Hamilton.  Shortly 
afterwards  sequestration  was  awarded  against  Hugh  Hamilton,  John  Hamilton  and  Com- 
pany, and  thereafter  against  William  Hamilton.  Mr.  Dunlop  was  appointed  trustee  on 
Hugh  Hamilton's  estate,  and  Mr.  Campbell  upon  the  estate  of  John  Hamilton  and  Com- 
pany. 

Campbell  proceeded  to  call  Boyd  Dunlop  and  Company  before  the  magistrates  of 
Glai^ow  to  account  for  the  profits  on  the  joint  adventures  in  tobacco  entered  into  with 
John  Hamilton  and  Company.  At  first  Boyd  Dunlop  and  Company  did  not  dispute 
Campbell's  title ;  but  latterly  they  stated  that  they  had  been  concerned  not  with  John 
Hamilton  and  Company,  but  with  Hugh  Hamilton  as  an  individual  (let  December 
1815).  Hugh  Hamilton's  trustee  thereafter  (4th  March  1816)  concurred  in  the  action, 
and  granted,  for  an  onerous  consideration,  an  assignation  to  the  profits  on  the  adventure ; 
and  decree  for  the  amount  went  out  in  Campbell's  favour,  having  effect  from  the  date  of 
the  assignation  by  Hugh's  trustee, — a  proof  beiug  allowed  to  prepare  the  case  for  a  judg' 
ment  as  to  Campbell's  title  to  insist  in  the  right  of  John  Hamilton  and  Company. 

During  the  dependence  of  this  action,  but  before  the  date  of  the  assignation  by 
Hugh's  trustee,  Campbell  had  used  arrestments,  5th  April  and  Ist  May  1815,  in  the 
haiuds  of  Thompson,  Gibson,  and  Company,  and  of  their  trustee,  of  a  sum  of  money  due 
by  them  to  Boyd  Dunlop  and  Company.  On  the  other  hand,  Wallace,  Hamilton,  and 
Company  obtained,  for  a  valuable  consideration  from  Boyd  Dunlop  and  Company,  an 
assignation  to  the  same  sum,  dated  4th  April,  but  not  intimated  until  8th  May  1815,  and, 
consequently,  posterior  to  the  date  of  the  arrestment  by  Campbell. 

In  these  circumstances,  Wallace,  Hamilton,  and  Company,  founding  on  their  intimated 
asBignation,  compeared,  and  contended  that  they  held  an  assignation,  and  ought  to  be 
preferred.  The  magistrates  found  (8th  January  1817)  that  the  compearers  had  no  title; 
and  decerned  in  favour  of  Campbell,  as  in  the  right  of  John  Hamilton  and  Company,  as 
well  as  in  the  right  of  Hugh  Hamilton,  for  the  balance  due.  Thereafter,  Wallace, 
Hamilton,  and  Company,  having  produced  their  assignation,  the  magistrates  found  the 
process  before  them  not  to  be  the  proper  and  regular  process  for  discussing  the  validity 
of  the  arrestment  in  competition  with  the  assignation.  Whereupon  a  multiplepoinding 
was  raised  in  the  name  of  Thompson,  Gibson,  and  Company ;  and  Wallace  advocated. 

The  Lord  Ordinary  found  (21st  January  1820)  by  an  articulate  interlocutor,  that 
although  the  improper  conduct  of  Hugh  Hamilton  in  engaging  in  the  joint  trade  contrary 
to  the  articles  of  co-partnery,  and  st^  more  in  adhibiting  the  firm  of  the  company  to 
hiUs  drawn  in  the  course  of  the  said  trade,  might  have  [391]  subjected  him  in  damages 
to  John  Hamilton  and  Company,  yet  that  these  circumstances  could  not  have  the  effect 
of  making  the  company  partners  in  the  joint  trade,  and  Hugh  Hamilton,  and  not  John 
HamOton  and  Company,  would  have  been  liable  for  the  whole  loss,  if  any  loss  had  been 
sostained;  that  the  assignation,  though  not  completed  till  after  the  arrestment,  was 
sufficient  to  carry  the  fund  in  medio,  in  respect  that  the  arrestment  was  inept,  having 
been  used  at  the  instance  of  the  trustee  on  the  estate  of  Hamilton  and  Company,  and 
being  founded  on  the  action  brought  at  his  instance  against  Boyd  Dunlop  and  Company, 
against  whom  he  had  no  title  to  insist  in  the  action  ;  that  the  letter  by  Hugh  Hamilton 
to  Boyd  Dunlop  and  Company  was  not  equivalent  to  effectual  assignation  to  John 
Hamilton  and  Company ;  and,  therefore,  preferred  Wallace,  Hamilton,  and  Company,  in 
the  multiplepoinding;  advocated  the  cause;  and  found  Campbell  only  entitled  to  a 
decree  from  the  date  of  the  assignation  by  Hugh's  trustee ;  and  adhered  (29th  February 
1820)  on  advising  petition  and  answers. 

The  case  was  then  carried  to  the  Inner-House.  Campbell^  pleaded, — That  Boyd 
Bonlop  and  Company  were  accountable  to  John  Hamilton  and  Company,  by  using  that 
company's  credit ;  not  that,  by  so  using  it,  John  Hamilton  and  Company  were  made 
partners,  to  all  intents  and  purposes,  in  the  adventure ;  but  because  gains  by  a  managing 

^  Wallace  also  petitioned,  stating  that  there  was  no  evidence  that  Hugh  Hamilton 
was  prohibited  by  articles  of  co-partnery  from  engaging  in  separate  trade  on  his  own 
account    The  petition  was  refused. 
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partner  by  means  of  company  funds  or  credit,  and  within  the  range  of  its  trade,  espedsliy 
if  made  in  the  name  of  the  company,  are  held  by  law  to  be  acquired  on  behalf  of  tbs 
company.  This  cannot  be  affected  by  any  latent  stipulation  by  the  managing  partaei, 
that  this  adventure  was  to  be  for  his  private  benefit.  There  is  no  distinction  between 
employment  of  company  funds  and  company  credit.  The  use  of  a  company's  credit  must 
affect  its  funds.  Indeed,  part  of  a  company's  funds  is  credit  Even  if  the  adventon 
had  been  in  the  name  of  Hugh  Hamilton,  still  equally,  as  where  the  adventure  was  (tt 
in  this  case)  in  the  name  of  the  company,  the  acquisition  is  made  for  the  benefit  of  ^e 
company^  It  is  clear  that,  had  any  competition  arisen  between  Hugh  Hamiltoa'c 
creditors,  and  the  creditors  of  John  Hamilton  and  Company,  the  latter  would  have  baen 
preferred  to  the  proceeds.  But,  if  the  subject  of  the  adventure  belonged  to  Joha 
Hamilton  and  Company,  then  the  original  action  before  the  magistrates  covered  the  pro- 
ceeds, and,  consequently,  the  arrestment  is  preferable  to  the  assignation.  Besides,  Bojl 
Dunlop  and  Company  were  accountable  to  John  Hamilton  and  Company,  on  the  groasd 
of  fraud,  and  on  the  letter  written  to  them  by  Hugh  Hamilton,  whereby  they  became 
trustee  for  John  Hamilton  and  Company.  MarUajue,  voL  i.  p.  [392]  101 ;  Veaey^  voL 
V.  p.  193;  Featherstonehaugh  against  Fenwick,  1809. 

Wallace  maintained  that  this  was  a  question  between  two  onerous  claimants.  Al 
the  date  of  the  arrestment,  the  arrester  had  not  a  proper  title  in  his  person  to  insist  in 
the  process  of  count  and  reckoning  on  the  dependence  of  which  the  arrestment  yna  nsoi 
The  action  by  Campbell  was  brought  to  recover  proceeds  of  a  speculation  entered  into 
by  "  John  Hamilton  and  Company,"  whereas  the  party  engaged  in  the  adventure  was 
not  John  Hamilton  and  Company,  but  Hugh  Hamilton.  John  Hamilton  and  Gompanj 
sustained  no  loss  by  the  use  made  of  their  credit.  At  all  events,  an  unauthorised  use  of 
it  would  only  create  a  right  of  claiming  damages.  John  Hamilton  and  Company  did 
not,  through  Hugh  Hamilton's  alleged  misconduct,  become  the  proprietors  of  his  pro- 
perty, or  the  creditors  of  his  debtors.  There  is  no  room  for  a  reclamature  of  John 
HamUton  and  Company's  property,  for  they  lost  nothing, — and  this  distinguishes  the 
present  case  from  the  English  authorities  quoted  on  the  other  side.  The  letter  by  Hugh 
Hamilton  to  Boyd  Dunlop  and  Company  was  not  intended  to  be  an  assignation  to  Jobo 
Hamilton  and  Company ;  and,  at  all  events,  Hugh  became  bankrupt  within  sixty  days 
thereafter. 

The  Court  found  that  Dunlop  and  Company  were  bound  to  account  to  the  patitiooer 
(Campbell)  as  Hamilton  and  Company's  trustee ;  and  that  the  action  was  duly  and 
competently  brought;  decerned  in  favour  of  the  pursuer  for  L.4133,  8s.  being  the 
admitted  balance  found  due  by  the  interlocutor  of  the  magistrates ;  the  decree  to  hare 
effect  as  from  the  date  of  the  libel  in  the  inferior  court. 

Wallace  petitioned  ;  and,  as  an  additional  plea,  maintained, — ^That  the  debt  due  bj 
Thomson,  Gibson,  and  Company,  to  Boyd  Dunlop  and  Company,  the  fund  in  mediOf 
was  constituted  by  bills  drawn  by  Boyd  Dunlop  and  Company  upon,  and  accepted  by 
Thomson,  Gibson,  and  Company;  and  those  bills  were  indorsed  and  delivered  to 
Wallace,  Hamilton,  and  Company,  at  the  date  of  the  assignation  by  Boyd  Dunlop  and 
Company.  But  a  bill  is  legally  and  effectually  transferred  by  indorsation  and  deliferj 
to  a  third  pirty  without  intimation  to  the  acceptor ;  and  the  transferance  being  prior  to 
the  date  of  the  arrestment,  the  petitioner  ought  to  be  preferred.  Ersk.  Inst.  3,  5,  6-3, 
6,  7;  BelVs  Gom.  11,  125;  Frier  against  Richardson  and  Company,  18th  November 
1806. 

Campbell  answered, — Boyd  Dunlop  and  Company  had  indorsed  these  accepted  bilU 
to  third  parties;  but,  on  their  dishonour,  the  bills  were  returned,  and  Boyd  Danlop 
and  Company  ranked  on  Thomson,  Gibson,  and  Company's  bankrapt  es-  [393]  -tate  for 
their  amount.  The  assignation  contained  the  usual  clause  of  delivery  of  the  docameote 
assigned,  but  the  bills  were  not  indorsed  tt)  Wallace,  Hamilton,  and  Company.  Eren 
had  they  been  so,  the  indorsation  would  not  have  constituted  a  preferable  title.  Tbej 
were  dishonoured ;  the  debtors  in  them  sequestrated.  The  bills  had  become  mere  con* 
viction  of  debt,  when  assigned  to  Wallace,  Hamilton,  and  Company, — ^a  claim  for  i 
dividend ;  but  dividends  upon  a  bankrupt  estate  cannot  be  transmitted  by  indorsattos 
of  bills  granted  by  the  bankrupt.     Bell's  Com,  vol.  ii.  p.  124. 

The  Court  adhered. 

[S.C.,  1  S.  56;  c/.  1  S.  471 ;  2  Sh.  App.  467;  4  S.R.R.  (H.L.)  441.] 
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No.  113.      F.C.  N.S.  VI.  399.     16  June  1821.     Ist  Div.— Lord  Alloway. 

Bell  and  Company,  Pursuora — Cuningharae. 
Johnston  and  Wight,  Defenders. — Gochbum, 

Chairter  Party. — ^In  a  claim  for  demurrage,  the  pleas  in  defence,  that  the  detention  had 
arisen  from  froet  occurring  in  the  lay  days,  that  the  Captain  had  not  protested,  and 
that,  at  all  events,  not  the  sum  stipulated  as  the  demurrage  per  diem  in  the  charter 
party,  but  the  actual  damage  suffered,  were  due,  were  unsuccessful. 

Process. — In  a  question  between  the  freighter  and  the  owner.  Whether  demurrage  had 
been  incurred,  the  party  abroad  shipping  the  cargo  by  the  freighter's  orders  was 
found  not  entitled  to  sist  himself  in  the  process,  but  allowed  to  lodge  a  minute  of  his 
desire  and  offer  to  do  so. 

In  January  1815,  Johnston  and  Wight  chartered  Bell  and  Company's  vessel  the 
'*  Friendship  " ;  and  dispatched  her  to  Pictou  for  a  cargo  of  timber,  to  be  supplied  by 
Mortimer  ind  Company,  partners  of  William  Liddell  and  Company,  merchants  in 
Glasgow.  The  charter  party  bears,  "  That  the  '  Friendship '  shall,  with  all  convenient 
speed,  sail  and  proceed  to  Pictou  for  orders ;  and  there,  or  a  safe  port  betwixt  the  Gut 
of  Ganso  and  Miramichi,  or  as  near  thereto  as  she  may  safely  get,  and  there  load,  in  25 
running  days  (if  not  sooner  dispatched)  from  the  factor  of  the  said  Johnston  and  Wight, 
a  full  and  complete  cargo  of  square  fir  timber,  and  therewith  return  to  Leith,  or  a  safe 
port  of  delivery  in  the  Firth  of  Forth.     Demurrage  seven  guineas  per  diem" 

The  vessel  duly  arrived  at  the  port  of  Pictou  on   the  17  th  November   1815; 

remained  there  until  the  24th ;  and  then,  by  Mortimer  [400]  and  Company's  orders, 

proceeded  to  Point  Brewly,  where,  having  arrived  on  the  26th,  the  master  discharged 

his  baUast,  and  intimated,  on  the  28th,  his  readiness  to  receive  loading.     Only  part  of 

the  cargo  was  ready :  After  it  was  shipped,  the  master  was  informed  (7  th  December) 

that  no  more  timber  could  then  be  given  him ;  and,  accordingly,  no  more  was  put  on 

board  until  May.     The  master  did  not  take  protest  on  the  7  th  December,  but  remained 

some  days  longer  (whether  by  desire  was  disputed),  until  the  frost  setting  in  compelled 

him  to  remain  all  winter ;  and  he  did  not  return  loaded  until  July.     Bell  and  Company 

having  raised  an  action  against  Johnston  and  Wight,  concluding  for  two  hundred  and 

forty-one  days'  demuirage,  at  the  rate  of  seven  guineas  per  day,  deducting  lay  days,  the 

Judge  Advocate  found  (July  24,  1817),  in  an  articulate  interlocutor,  that  the  claim  of 

the  pursuers,  for  the  detention  of  the  vessel  in  such  circumstances,  cannot  be  supported 

upon  the  ground  of  demurrage ;  but,  as  the  stay  of  the  vessel  in  America  was  an  act 

beneficial  to  the  defenders,  the  pursuers  are  justly  entitled  to  damages  proportioned  to 

the  benefit  derived  by  the  defenders  from  the  vessel  not  having  sailed  after  expiration 

of  the  lay  days.     The  case  was  brought  by  action  of  reduction  before  the  Supreme 

Coart;  and  the  Lord  Ordinary  (14th  December  1819),  on  the  narrative  already  given, 

m  respect  that,  although  no  protest  was  taken,  the  circumstances  of  the  case  establish 

that  Uie  twenty-five  running  lay  days  had  expired  before  the  vessel  was  detained  by 

frosty  as  vessels  cleared  out  from  the  same  port  on  the  23d  December,  finds  demurrage 

dae  at  the  rate  of  seven  guineas  per  day,  after  deduction  of  twenty-five  days. 

Besides  pleading  on  the  merits,  Johnston  and  Wight  contended  that  Liddell  and 
Mortimer  and  Company  should  be  permitted  to  sist  themselves  as  defenders  in  the 
action ;  and  argued  that  these  parties  had  an  absolute  right  to  appear,  having  a  clear 
interest  in  the  case  at  issue.  This  Bell  and  Company  opposed  ;  and  maintained,  that 
they  had  entered  into  the  charter  party  with  Johnston  and  Wight  alone,  and  were 
boimd  to  contest  with  no  other  party.  The  Lord  Ordinary  (March  11,  1820)  adhered, 
**in  respect  that  the  pursuers  entered  into  the  charter  party  or  contract  in  question,  for 
implement  of  which  this  action  is  brought,  solely  with  the  represenlTS  (defenders),  and 
had  no  right  of  action  against  any  other  party ;  and  that  any  plea  competent  to  Liddell 
or  Mortimer  and  Company,  acting  as  the  agents  of  the  representers,  may  be  stated  in 
their  name;  and  in  respect  that  the  vessel  arrived  at  Pictou  upon  the  17th  November, 
and  remained  there  until  the  24th,  when  she  v^as  sent  to  Brewly,  and  deducting  the 
days  of  her  passage  from  Pictou  to  Brewly,  and  twenty-five  running  days  allowed  for 
her  lading  must  have  expired  on  the  15th  December,  and  yet  vessels  cleared  from  that 
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harbour  on  the  23d  December ;  and  from  the  cases  decided  in  England,  both  by  Lozd 
Kenyon  and  Lord  Ellenborough,  even  [401]  supposing  that  the  demurrage  had  takea 
place  from  the  frost,  the  freighter  was  liable." 

Johnston  and  Wight  reclaimed;  and  contended, — ^That  counting  from  the  28tii 
November  (exclusive),  the  date  at  which  the  vessel  was  ^lear  for  shipping  her  cargo  at 
Brewly,  the  23d  was  her  last  lay  day.  The  freighters  were  entitled  to  their  twenty-five 
days  complete ;  and  it  is  not  pretended  by  the  pursuers  that  any  vessel  sailed  after  that 
day  during  winter.  But,  in  point  of  fact,  it  appears  from  the  log  book,  that»  on  the  13th 
December,  the  master  had  warped  his  vessel  among  the  ice  '*  to  winter."  Whe^ 
then,  according  to  the  defenders'  computation,  that  the  lay  days  commenced  runniDg  on 
the  29th  November,  or  to  the  pursuers,  that  the  lay  days  commenced  running  oa 
the  17th  November,  the  vessel  held  been  detained  by  the  frost  before  the  expiry  of  the 
lay  days.  But,  if  a  vessel  is  detained  by  frost  within  the  lay  days,  there  is  no  daim  for 
demurrage,  whatever  may  be  the  case,  where  the  cause  of  detention  originates  after 
their  expiry ;  Abbofa  Law  of  Shipping,  The  cases  quoted  by  the  pursuer  are  of  the 
latter  kind,  except  the  English  case  of  Bamett  against  Dutton,  4.  CampbeWs  Bep. 
which  is  single,  and  adverse  to  all  principle.  Neither  do  the  cases,  where  the  delay 
has  arisen  from  want  of  room  in  the  harbour,  custom  house  regulations,  &c  apply. 
There  the  master  is  ready  to  receive ;  and  the  inability  is  solely  on  the  side  of  the 
freighter ;  but  in  case  of  frost,  the  inability  is  on  both  sides ;  and  it  would  be  unjust  to 
subject  only  one  party  to  a  disadvantage  where  both  were  in  pari  easu.  If  the  mastn 
could  have  sailed,  he  ought  to  have  done  so.  He  saw  winter  coming  on ;  and  had  been 
informed  on  the  7th  December,  when  the  frost  had  not  begun,  that  no  more  wood 
could  then  be  given  to  him.  He  ought  then  to  have  taken  a  protest,  and  not  have 
remained  of  his  own  accord;  Shipmaster's  Manual,  p.  213.  At  sdl  events,  there  is  the 
authority  of  the  English  case,  Moorsum  agaiast  Bell,  [2  Gamp.  616]  for  turning 
such  a  claim  t)f  demurrage  into  a  claim  of  damages ;  and  ic  can  be  shewn  that  the  sam 
now  claimed  is  more  than  the  loss  incurred. 

Bell  and  Company  answered, — The  lay  days  commenced  running  on  the  17tli  of 
November,  the  date  of  the  vessel's  arrival  at  Pictou.  They  expired  on  the  15th 
December ;  and  then  the  vessel  was  npt  one-fourth  loaded,  not  through  the  fault  of  the 
master  and  crew,  but  because  the  agent  at  Brewly  had  no  more  wood  ready.  The 
master  was  anxious  to  have  got  away,  and  could  have  S6dled  before  or  on  the  23d. 
Taking  a  protest  was  unnecessary;  James  on  Charter  Parties,  pages  133-137;  BdSi 
Com,  vol,  ii.  p.  339 ;  Abbofs  Laws  of  Shipping,  p.  188 ;  Barrett  against  Dutton,  4. 
CampbelVs  Kep.  333;  Hairs  Shipping  and  Navigation  Latos,  vol  ii.  pages  21,  24; 
Eandall  against  Lynet,  2.  Campbell's  Eep.  p.  352;  Lawrie  against  Jameson,  1796, 
House  of  Lords,  is  not  in  opposition  to  the  Euglish  cases;  Abbot,  p.  185.  [402]  The 
distinction  between  detention  from  crowded  harbours,  regidations  of  customs,  and  froet^ 
is  quite  groundless.  As  to  the  amount,  the  claim  is  a  conventional  liquidation  of 
damages,  and  not  a  penalty.  Besides,  seven  guineas  is  reasonable,  and,  indeed,  under 
the  damage  sustained. 

The  Court  refused  to  permit  Liddell  and  Mortimer  and  Company  to  sist  themselves 
as  parties  to  the  process,  but  allowed  them  to  lodge  a  minute,  stating  their  desire,  and 
bearing  an  offer  to  do  so;  and,  upon  the  merits,  adhered  to  the  Lord  Otdinar/s 
judgment. 

[S.C.,  1  S.  68.] 
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Eraser,  Suspender. — OiUies, 

Ebid  and  Auld,  Charger. — More, 

Execution, — ^A  citation  left  at  the  dwelling-house  of  a  Scotsman  who  had  been  out  of 
the  country  for  a  considerable  time,  where  his  wife  and  several  of  his  children  and 
servants  lived,  and  where  he  had  lived  and  acquired  a  domicile,  sustained,  although 
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he,  with  part  of  hU  family,  had  been  absent  in  England  for  more  than  forty  days,  and 
continaed  to  be  so. 

Bobert  Fraser,  a  Scotsman,  who,  for  several  years,  had  been  oat  of  Scotland,  in  1818 
took  Malta  Hoose,  Stockbridge,  within  the  Sheriffdom  of  Edinburgh,  as  a  place  of 
lesi- [404i] -dence  for  himself  and  family.  In  August  1819,  he  went  with  two  daughters 
to  London,  leaving  his  wife  and  younger  children  in  Malta  House.  Mr.  Fraser  had 
previously  contracted  a  debt  to  Eeid  and  Auld,  watch  makers  in  Edinburgh;  and, 
during  its  enrrency,  had  called  at  their  shop  and  left  his  card,  bearing  "Mr.  Robert 
Fraser,  Malta  House,  Stockbridge."  Beid  and  Auld  raised  an  action  against  him  for  the 
amonnt^  and  left  the  citation  at  Malta  House.  His  wife  wrote  to  them,  regretting  that, 
in  consequence  of  Mr.  Eraser's  absence  from  home,  the  account  could  not  be  settled  before 
his  return,  which  was  expected  in  the  following  month. 

Having  waited  until  the  expiry  of  this  period,  the  pursuers  left  a  charge  of  homing 
at  Malta  House ;  and  received,  shortly  afterwards,  a  letter  from  Mr.  Fraser,  dated  Serle 
Street  (London),  10th  March  1820|  mentioning  that  severe  disappointments  had 
prevented  payment  of  the  account ;  and  requesting  them  to  oblige  him  by  withdrawing 
the  prosecution,  and  accepting  his  bill  at  three  months.  This  not  being  acceded  to,  he 
thereafter  presented  a  bill  of  suspension,  describing  himself  "Bobert  Fraser,  Esq.  of 
Malta  House,  Stockbridge,"  and 

Pleading,  inter  cUia, — ^That  the  citation  was  null,  in  respect  at  its  date,  and  for  more 

than  forty  days  before,  he  had  been,  and  was  residing  in  London,  and  not  at  Malta 

House.     He  maintained  that  he  had  been  out  of  Scotland  for  more  than  a  year  and  a 

hal^  and  had  the  prospect  of  continuing  so  for  a  considerable  time  longer ;  that  thus  he 

had  acquired  a  new  domicile,  and,  therefore,  should  have  bsen  cited  edictaHy.    When  a 

foreigner  takes  up  his  residence  in  Scotland  for  forty  days,  he  is  held  to  have  done  so 

arUmo  residendi.    Where  a  Scotsman  leaves  Scotland,  and  does  not  return  for  forty 

days,  he  is  held  to  be  absent  animo  remanendi,  and  he  can  only  be  cited  on  inducics  of 

sixty  and  fifteen  days;  Mrak.  1,  2,  16.     It  affords  no  answer  that  the  domicile  is  where 

\hB  family  resides.     That  only  is  held  to  be  the  domicile,  when  the  debtor  has  no 

permanent  residence.     But  the  suspender  had,  with  part  of  his  family,  a  fixed  domicile 

in  London  more  than  six  months  before  the  date  of  the  citation  left  at  his  wife's 

lesidence  in  Scotland ;  Act  of  Sederunt,  4th  December  1805 ;  Note  to  Erskin^s  Inst, 

p.  16.    And  this  is  agreeable  to  practice.     In  the  cases  founded  upon  by  the  chargers, 

the  debtor  had  not  a  fixed  domicile  any  where  for  forty  days,  or  went  from  his  usual 

residence  "  by  starts  "  to  other  places.     The  rule  as  to  executioa  of  hornings  is  equally 

clear;  Stair^e  Inst,  4,  47,  3 ;  Erak,  Inst,  2,  5,  55.     The  design^ition  of  the  suspender  in 

the  bill  of  suspension  was  taken  from  the  charge  of  homing ;  and  it  is  doubtful  whether 

a  aist  could  have  been  obtained  on  a  bill  for  a  person  of  a  different  name.     The  card 

famly  bore  his  residence  at  the  date  when  he  called  at  the  charger's  shop,  and  proves 

nothing  more ;  and  the  letter,  instead  of  operating  against  [105]  the  suspender,  shews 

that  the  chaigeis  were  made  aware  that  he  had  left  home  before  they  raised  their  action. 

The  chai^ers  anstffered, — That  they  had  repeatedly  sent  for  payment,  but  were  always 
put  off  with  evasive  excuses.  The  citation  was  executed  at  the  place  where  the 
suspender's  fomily  and  servants  resided,  where  he  described  himself  as  residing,  and  had 
resided,  and  where  the  chargers  believed  him  to  reside,  and  had  not  reason  to  suspect 
otherwise.  Mrs.  Fraser  describes  him  as  absent  from  "  homey*'  and  to  be  expected  in  a 
month.  The  suspender's  card  and  his  own  suspension  bear  "  Malta  House "  to  be  his 
residence.  The  letter  from  the  suspender  says  nothing  as  to  the  pretended  residence  in 
London  animo  remanendi.  A  creditor  cannot  watch  all  the  movements  of  his  debtor ; 
nor  can  it  be  seriously  maintained  that  a  debtor,  having  a  residence  for  himself,  his  wife, 
family,  and  servants,  in  Scotland,  is  incorrectly  cited  on  the  short  inductee  because  he 
happens  to  be  forty  days  absent  in  England ;  Erak,  Inat,  1,  2,  16.  A  person's  domicile 
is  where  his  family  residea  His  personal  residence  is  necessary.  If  part  of  the  family 
live  in  one  place  and  part  in  another,  the  debtor  is  liable  to  be  cited  at  either ;  M'Culloch 
against  Gordon,  11th  February  1674,  Stair;  Irvine  against  Deuchar,  13th  March  1707 ; 
Hume  against  Creditors  of  Eccles,  30th  July  1725,  and  other  cases;  voce  Execution, 
Diet,  Dec  If  the  execution  had  been  against  the  suspender  as  f urth  of  the  kingdom,  he 
might  have  had  reason  to  complain.  The  Act  of  Sederunt  4th  December  1805  expired 
with  the  statute  to  which  it  related,  and,  at  any  rate,  is  misunderstood  by  the  suspender. 
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It  applied  only  to  cases  where  it  was  doubtful  whether  the  debtor  had  a  dweliing-plwe 
or  not  in  Scotland. 

The  Lord  Ordinary,  "  In  respect  that  the  suspender  designs  himself  of  Malta  House, 
Stockbridge,  which  is  within  the  jurisdiction  of  the  Sheriflf,  and  that  the  citation  to 
the  action  before  the  Sheriff  was  left  for  him  at  that  house  where  his  wife  and  famQj 
then  resided,  and  still  reside,  repels  the  reason  of  suspension  founded  on  the  want  d 
legal  citation  : "  and  adhered,  in  respect  the  suspender  had  taken  Malta  House  and  resided 
there,  as  instructed  by  his  printed  card,  and  designation  assumed  in  bill  of  suspension; 
and,  by  his  wife's  letter,  his  absence  was  to  be  merely  temporary. 

On  advising  petition  and  answers,  the  Court  had  no  difficulty  in  adhering. 

[S.C.,  1  S.  77.] 


No.  116.      F.C.  N.S.  VI.  406.     22  June  1821.     2nd  Div.— Lord  Pitmilly. 

Innss,  Petitioner. — Clerk  et  Forbes. 

Craig,  Respondent. — Moncrieff  et  Bnux. 

Creditors  of  a  defunct. — A  person  having  deposited  a  bond  as  a  security,  but  having 
granted  no  assignation,  and  his  executor  having  granted  an  assignation  to  a  third  partj 
for  a  debt  of  his  own,  found  that  the  original  depository,  as  a  creditor  of  the  defonc^ 
was  preferable  to  the  assignee  of  the  executor. 

William  and  George  Home  having  fallen  into  arrear  of  rent,  William  Home,  the 
father  of  George,  and  father-in-law  of  William,  deposited  in  the  hands  of  Innes,  the 
landlord,  a  bond  to  him,  by  Benjamin  Bell,  as  a  security  pro  tanio  of  the  arrear.  No 
assignation  was  granted,  but  letters  were  produced  both  from  William  Home  and  the 
tenants  shewing  what  was  the  meaning  of  the  deposit;  and  the  Court,  in  decidingi 
assumed  that  William  Home  had  become  cautioner  for  the  rent  to  t^e  extent  of 
the  bond. 

Upon  the  death  of  William  Home,  the  cautioner,  George,  his  eldest  son,  having 
renounced,  his  second  son,  Alexander,  obtained  a  confirmation  as  executor,  qua  nearest  of 
kin,  and  gave  up  the  bond  in  the  inventory.  A  multiplepoinding  having  been  brought  in 
the  name  of  the  debtor  in  the  bond,  a  claim  was  made  for  Alexander  Home,  the  execntor, 
by  producing  the  decree  dative  in  his  favour.  An  assignation  of  the  bond  was  after- 
wards granted  by  the  executor  to  Craig,  factor  for  Scott  of  Gala,  "in  discharge  of  certain 
rents  due  by  me  as  executor  foresaid  to  the  said  John  Scott,  Esquire,  of  Gala,  amoant- 
ing  to  L.302  sterling,  and  of  payment  to  me  of  the  farther  sum  of  L.298  sterling,  these 
sums  amounting  together  to  the  said  sum  of  L.600  sterling."  A  claim  was  then 
produced  for  Craig  in  the  multiplepoinding,  founding  on  the  assignation.  An  action  was 
afterwards  raised  by  Innes  against  the  heirs  of  William  Home,  the  creditor  in  the  bond, 
to  have  it  found  that  the  bond  was  impledged  with  him,  and  that  they  are  bound  to 
assign  it  to  him,  or  to  relieve  it  by  payment  of  the  debt  for  which  it  was  held  in  security, 
and  that,  therefore,  he  was  entitled  to  payment  out  of  the  fund  in  medio. 

[407]  After  some  procedure.  Lord  Pitmilly,  Ordinary,  "Finds  that  the  claimant, 
George  Craig,  in  virtue  of  the  assignation  in  his  favour,  and  intimation  thereof,  &11b  to 
be  preferred ;  and,  therefore,  of  new  prefers  the  said  George  Craig,  in  virtue  of  his 
interest  produced,  to  the  fund  in  medio ;  and  decerns  in  the  preference,  and  for 
payment  accordingly ;  but  in  the  ordinary  action  at  the  instance  of  Gilbert  Innes  against 
the  representatives  of  William  Home  and  others,  in  respect  of  the  letter  from  the  late 
William  Home,  the  creditor  in  the  bond,  dated  6th  April  1813,  and  the  subsequent 
letter  from  his  son,  George  Home,  of  the  13th  June  1814,  and  other  letters  produced, 
finds  that  the  defenders,  the  representatives  of  the  said  William  Home,  were  bound  to 
grant  the  pursuer,  Gilbert  Innes,  an  effectual  assignation  to  the  bond;  and  that  this 
assignation  being  now  imprestable,  in  consequence  of  the  previous  assignation  granted 
to  the  claimant,  George  Craig,  these  defenders  must  be  ordained  to  pay  Mr.  Innes  the 
balance  remaining  due  by  the  bond,  to  the  extent  of  the  arrear  of  rents  due  to  him  for 
the  farm  of  Colinslie,  in  terms  of  the  second  alternative  or  conclusion  of  the  libel  at  hit 
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mstance."  His  Lordship  aftenraidci,  *'In  respect  tbe  repreeenter,  Gilbert  InneSi 
although  he  obtained  the  custody  of  the  bond  frcm  the  late  William  Home,  did  not 
take  any  document  of  debt  frcm  the  said  William  Home,  as  cautioner  for  his  son-in-law, 
or  get  a  regular  assignation  to  the  bond  with  warrandice,  Finds,  that  the  repreaenter  is 
not  entitled  to  maintain  that  he  is  to  be  considered  as  the  creditor  of  William  Home ; 
and  that  the  funds  of  the  defunct  must  be  applied  in  payment  of  the  alleged  debt  due 
by  him  to  the  representor  before  they  can  be  affected  by  a  creditor  of  the  executor : 
Finds,  that  the  representor,  by  his  neglect  to  take  those  steps  which  he  might  have 
adopted  to  secure  his  right  over  the  funds  of  his  debtor's  father-in-law,  is  not  now 
entitled  to  any  other  redress  than  that  which  is  afforded  to  him  by  the  interlocutor 
represented  against,  in  terms  of  the  conclusions  of  the  action  raised  by  him  against  the 
representatiTes  of  William  Home." 

limes  petitioned y  and  pleaded. — It  does  not  eeem  liable  to  dispute,  and,  indeed,  the 
respondent  does  not  dispute  it,  that  old  Home  became  cautioner  for  his  son  and  son-in- 
law,  and,  therefore,  debtor  to  the  petitioner  to  the  extent  of  the  bond,  who  is,  therefore, 
entitled  to  plead,  that  his  claim  cannot  be  defeated  by  any  creditor  of  the  executor^s 
eyen  doing  prior  diligence,  or  obtaining  a  conveyance  preferable  in  point  of  time. 

It  is  equally  clear  that  the  assignation  in  favour  of  Craig  was  granted  not  for  any 
debt  of  old  Home's.  The  money  paid  down  is  not  alleged  to  have  been  a  debt  of  old 
Home's,  but  was  a  sum  said  to  have  been  given  by  the  assignee  as  the  value  in  part  of 
the  assignation.  Even  if  it  had  been  employed  in  paying  off  debts  doe  by  the  defunct, 
it  woidd  be  of  no  consequence,  so,  far  [408]  as  Craig  is  concerned,  as  it  was  a  mere 
advance  to  Alexander  Home,  and  Craig  has  received  in  security  a  debt  due  to  the 
executry,  while  it  was  in  the  petitioner's  hands,  pledged  for  a  debt  due  by  the  defunct 
to  him.  Ab  to  the  arrears  of  rent,  which  was  part  of  the  value  of  the  assignation,  they 
could  not  be  a  debt  due  by  old  Home,  as  the  first  sum  due  is  the  rent  at  Lammas  1816, 
and  old  Home  did  not  survive  Whitsunday  1814.  When  a  tenant  dies,  and  his  heir 
takes  up  the  lease,  he  becomes  liable  for  the  subsequent  rents,  as  he  is  entitled  to  the 
produce  of  the  farm ;  and,  although  the  right  to  levy  the  rents  arises  out  of  the  contract 
with  the  ancestor,  the  obligation  falls  upon  .the  heir,  and  must  be  discharged  out  of  his 
fimds,  except  only  for  the  arrears  due  at  the  death  of  the  ancestor. 

Equity  points  out  that  the  funds  of  a  defunct  should  be  applied  to  the  payment  of 
his  proper  debts,  before  they  can  be  touched  by  any  creditor  of  his  executor ;  and  the 
executor  who  succeeds  can  be  entitled  to  profit  by  the  succession  only  deductis  debitis  ; 
and  till  these  are  all  discharged,  he  can  be  looked  on  only  as  a  trustee  for  the  creditors 
of  the  ancestor ;  and  his  own  creditors  can  have  no  right  to  payment  out  of  the  effects 
which  he  only  holds  in  trust;  Btair^  b.  iii.  tit.  8,  sect.  71 ;  Erskiney  b.  iii.  tit.  9,  s.  42. — 
Gordon  against  Laird  of  Drum,  21st  December  1671,  Stair ^  v.  ii.  p.  31. — Laird  of 
Eelhead  againsc  Irving,  16th  December  1674,  Ibid.  p.  293. — Tait  against  Kay,  12th 
Pebroary  1779. — Bell  against  Campbell,  28th  November  1781.  Where  the  executor 
enters  and  confirms,  there  is  no  limitation  to  the  preference  of  the  creditors  of  the 
defoncti  as  there  is  where  the  executor  does  not  confirm  by  statute  1695,  c.  41. 

Craig  cmBweredy — The  petitioner  is  not  a  creditor  of  old  Home's ;  the  arrears  of  rent, 
for  which  he  is  said  to  have  become  cautioner,  having  been  cleared  off  by  the  petitioner's 
intromission  with«his  effects.  But,  at  any  rate,  if  he  ever  intended  to  have  made  any 
daim  for  this  arrear  upon  the  funds  of  his  tenant's  father-in-law,  under  the  alleged 
cautionary  obligation,  he  ought  either  to  have  taken  some  valid  obligation  to  this 
purpose  ^m  the  father-in-law,  or  at  least  he  ought  to  have  got  this  alleged  arrear 
constituted  as  a  proper  debt  against  the  funds  of  his  own  tenant 

The  respondent,  on  the  other  hand,  has  obtained  a  regular  assignation  to  the  bond, 
whereby  the  fund  in  medio  is  constituted,  from  the  executor,  who  had  completed  a  title 
to  that  fund,  in  the  most  regular  and  formal  manner.  His  title  is  complete ;  and  does 
not  require  the  aid  of  any  personal  action  against  the  representatives  of  the  deceased,  or 
against  the  executor  from  whom  his  title  is  derived.  The  real  right,  otjus  in  re,  is  now 
vested  in  him,  and,  therefore,  must  be  superior  to  and  quite  exclusive  of  any  inchoated 
or  incomplete  right  in  the  person  of  the  petitioner,  which  still  requires  to  its  completion 
the  aid  of  a  personal  action  against  the  representatives  of  the  deceased. 

The  assignation  in  the  respondent's  favour  was  not  granted  for  [409]  a  debt  due  by 
ihe  executor.     The  arrear  of  rent  was  a  debt  of  old  Home.     It  arose  directly  and 
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immediately  from  an  obligation  which  had  been  come  under  by  old  Home  himself  aad 
implement  of  which,  therefore,  the  creditor  was  entitled  to  demand  out  of  the  anoeetor'i 
funds.  It  makes  no  difference  whether  these  rents  arose  prior  or  posterior  to  the  deatli 
of  old  Home,  as  in  either  case  they  arose  solely  from  an  obligation  entered  into  by  him 
No  doubt,  after  his  death,  implement  of  that  contract  or  obligation  could  be  demanded 
only  from  his  representatives;  but  this  was  a  qualification  which,  in  such  an  event) 
attached  not  only  to  this  debt,  but  to  every  other  debt  whatever  which  the  ancestor  had 
incurred.  The  remainder  of  the  value  given  for  the  assignation,  although  consistaDg  of 
a  sum  immediately  paid  down  to  the  executor,  was  employed  exclusively  in  clearing  off 
debts  left  by  old  Home ;  so  that  there  is  not  the  slightest  pretence  for  maintaining  that 
the  executor  has  attempted  to  assign,  in  favour  of  his  own  proper  creditors,  a  fond 
which  belonged  to  the  defunct,  and  over  which  the  defunct's  creditors  were  entitled  to 
a  preference. 

The  Court  were  of  opinion,  that  old  Home  had  become  cautioner  to  Innes  to  the 
extent  of  the  bond,  and  that  he  was  preferable,  so  far  as  the  value  given  for  the 
assignation  by  Craig  was  not  for  debts  due  by  old  Home,  but  by  the  executor,  ind 
this  judgment  was  pronounced  :  "  Alter  the  interlocutors  reclaimed  against^  in  so  far  as 
they  prefer  the  claim  of  George  Craig  on  the  funds  in  mediOy  in  virtue  of  the  assignatioD 
in  his  favour  to  the  bond  in  question ;  recall  the  preference  accordingly,  and  the  findiiigi 
of  the  interlocutor  as  to  expences ;  and  find  that  the  petitioner,  as  a  creditor  of  the  h^ 
Mr.  Home,  is  entitled  to  be  ranked  on  the  said  funds  for  his  claim ;  and  remit  to  the 
Lord  Ordinary  to  hear  counsel  for  the  parties  further  on  the  extent  of  said  claim,  and 
also  as  to  the  respondent's  allegation  that  the  sum  of  L.298,  paid  by  George  Craig  for 
the  assignation,  was  applied  in  payment  of  the  debt  of  the  late  Mr.  Home,  and  as  to  the 
effect  of  such  application  if  made ;  and  to  do  in  the  cause  as  to  his  Lordship  shall  seem 
further  to  be  just." 

[S.C.,  1  S.  85.] 


No.  117.      F.C.  N.S.  VL  410.     22  June  1^21.     1st  Div.— Lord  Alloway. 

Phillips  v.  Murray,  In  Hally  and  Company's  sequestration. — For  Phillips 

Bosfwelly  Hope;  for  Murray,  Buchafian,  MNeUL 

Bankrupt — Sequestraiion, — The  objection  to  an  affidavit  containing  several  dehtB 
composing  one  claim,  for  some  of  which  the  creditor  held  securities,  and  for  some  of 
which  he  did  not, — that  the  general  balance  on  the  whole  account  was  not  specified 
in  the  affidavit, — was  sustained. 

In  a  competition  for  the  trusteeship  on  the  bankrupt  estate  of  Hally  and  Company, 
merchants  in  Crieff,  Spottiswoode,  a  creditor,  claimed  on  a  variety  of  debts,  for  some  of 
which  he  held  securities,  and  for  others  he  held  none.  These  securities  were  entered  in 
his  affidavit ;  but  he  ndther  struck  the  individual  balances  by  deducting  the  amount  of 
each  security  from  each  debt  to  which  the  security  applied, — nor  did  he  strike  the 
general  balance,  by  deducting  the  whole  securities  from  the  sum  total  of  the  debts 
claimed. 

Objected, — That  the  balance  on  the  whole  accounts  ought  to  have  been  specified  in 
the  affidavit ;  Jef&ey  against  Creighton  (in  Howie's  sequestration),  20th  January  1821. 

The  Court  (19th  May  1821)  ordered  minutes,  stating  how  far  the  above  case  applied 
to  the  point  at  issue. 

Previous  to  this  order,  the  Court  (16th  February  1821)  had  sustained  the  objection, 
that  Mr.  Spottiswoode  did  not  in  his  affidavit  deduct  the  value  put  by  him  on  separate 
securities,  and  state  the  balances  remaining  due,  so  far  as  respects  the  particular  debis 
to  which  these  securities  were  applicable,  hid  repels  it  quoad  vltra. 

But,  on  advising  minutes,  the  Court  came  to  the  opinion  that^  under  the  24th 
section  54  Geo.  IIL  c.  137,  when  an  affidavit  [111]  contains  several  debts  compodng 
one  claim,  for  some  of  which  the  creditor  holds  securities,  and  for  some  of  which  he 
does  not,  he  must  specify  the  general  balance  on  the  whole  claim ;  and,  if  he  omits  to 
do  so,  his  claim  is  objectionable  both  as  to  the  debts  for  which  he  held  no  securitieB  and 
for  the  debt  for  which  he  held  securities. 
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AceoidiBgly,  the  Court  consiclered  that  Spottiswoode'a  yote  was  not  good  eyen  as  to 
the  debts  which  suffered  no  deduction;  and  accoidingly  altered,  and  sustained  the 
objection  to  his  Tote. 

[S.C.,  1  S.  84 ;  cf.  Miller  v.  Lambert,  10  D.  1421.] 


No.  118.    F.C.  KS.  VI.  411.     23  June  1821.     2nd  Div.— Lord  Meadowbank. 

Thomas  and  Jahss  Stevenson,  Suspenders. — Janies  MoncrUff,  M.  P.  Brown, 

Baird  of  Newbyth,  Charger. — George  Cranstomi,  John  Hope, 

Removing — Act  of  Sederunt  lith  Dec.  1756 — Stai,  1555,  c.  39. — Objection  repelled, — 
that  the  Act  of  Sederunt  1756  was  not  libelled  on  in  a  summons  of  removing,  founded 
on  an  obligation  in  the  tack  to  remove  without  warning. 

A  tenant  was  obliged  by  his  lease  to  quit  possession  at  the  separation  of  the  crop  of 
a  particular  year  from  the  ground,  without  warning  or  process  of  removing.  More  than 
forty  days  before  the  term  of  Whitsunday  of  that  year,  the  landlord  instituted  an  action 
of  removing  in  the  Sheriff  court,  and  obtained  decree  in  absence.  The  tenant  offered  a 
bill  of  suspension,  alleging  that  the  proceeding  was  null,  in  respect  that  the  summons 
did  not  libel  on  the  Act  of  Sederunt  14th  December  1756. 

Pleaded  in  support  of  the  objection. — Without  a  warning  in  terms  of  the  statute 
1555,  c.  39,  it  does  not  appear  that  a  tenant,  even  prior  to  the  Act  of  Sederunt  1756, 
could  have  been  compelled  to  surrender  possession,  in  virtue  of  an  express  ob-  [412]  -li- 
gation  in  the  lease,  to  remove  without  warning  :  But  certainly,  since  the  passing  of  the 
Act  of  Sederunt,  that  obligation  is  capable  of  being  enforced  only  by  using  the  statutory 
form,  or  one  or  other  of  the  remedies  introduced  by  this  Act.  The  remedy  by  an  action 
of  removing,  indeed,  is  provided  specially  for  the  case  of  a  lease,  wherein  there  is  no 
obligation  to  remove  without  warning.  But  as  it  was  competent  to  the  landlord,  even  in 
the  opposite  case,  to  have  recourse  to  this  proceeding,  so  its  superior  convenience  has, 
in  a  great  measure,  superseded  the  use  of  homing  on  the  tenant's  obligation  in  the 
manner  authorised  by  the  Act  of  Sederunt.  In  both  situations,  however,  that  Act  is  the 
warrant  for  instituting  the  action ;  and,  unless  expressly  libelled  on,  the  proceeding  is 
whoUy  inept ;  Ursk.  ii.  5,  50,  and  ii.  6,  35 ;  Bell  on  Leases,  p.  461,  and  App.  No.  3, 
edit.  3d;  Cariuthers  against  the  Viscount  of  Stommonth,  4th  July  1764 ;  Innes  against 
Clark,  22d  December  1780. 

Answered : — ^The  landlord,  at  common  law,  has  the  power  of  enforcing,  by  action, 
the  obligation  in  the  lease  to  remove  without  warning.  And,  accordingly,  this  principle 
is  manifestly  implied  in  the  provisions  of  the  Act  of  Sederunt :  Yot,  first,  it  introduces  the 
more  summary  remedy  of  homing  on  the  tenant's  obligation ;  and,  nesct,  for  the  case  of 
a  lease  that  does  not  contain  this  obh'gation,  and  without  any  allusion  to  the  opposite 
case,  the  Act  expressly  provides,  that  the  landlord  shall  have  the  option  of  following  out 
the  statutory  form,  or  of  instituting  an  action  of  removing.  The  practice,  therefore,  of 
removing  the  tenant  by  an  action  brought  on  his  obligation  to  remove  without  warning, 
is  not  ascribable  to  ihe  Act  of  Sedemnt;  and,  at  any  rate,  that  Act  cannot,  with 
propriety,  be  referred  to  in  the  summons  as  the  ground  of  the  action  in  such  a  case ; 
Qr<Ug,  lib.  ii  IHeg.  9,  sect.  11 ;  JErsk,  ii.  6,  35 ;  Bell  oh  Leases,  3d  edit  p.  451-459 ; 
Campbell  against  Johnston,  1st  March  1793;  Hoy,  2d  June  1810. 

Observed  on  the  Bench : — ^Although  it  seems  to  have  been  understood  by  the  framers 
of  the  Act  of  Sederunt  that  warning,  forty  days  before  Whitsunday,  was  required  even 
where  there  was  an  express  stipulation  that  the  removal  should  take  place  without 
warning ;  yet^  in  giving  notice,  it  does  not  appear  that  the  landlord  is  bound  to  follow 
any  prescribed  f onn. 

Upon  advising  a  petition  with  answers,  the  Court,  by  a  majority,  adhered  to  the 
Lord  Ordinary's  interlocutor  refusing  the  bill 

[8.C.,  1  8.  87  ;  cf.  M'Farlane  v.  Campbell,  19  D.  624.] 
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No.  119.  RC.  N.S,  VL  413.     27  June  1821.     Ist  Div. 

Michael  Linning,  W.S.,  Pursuer. — G.  J.  Bell,  W.  RussM. 

Alexander  Douglas,  Common  Agent  in  the  Banking  and  Sale  of  the 

Estate  of  Parkhall,  Defender.— ilfJVit«. 

Hypothec — Agent. — An  agent's  right  of  hypothec  over  the  title-deeds  of  his  employer  is 
not  prejudiced  hy  the  circumstance  of  his  having  taken  a  hond  or  bill  in  payment  of 
his  account,  so  long  as  he  remains  answerable  for  the  contents  of  those  documents. 

In  the  ranking  and  sale  of  the  estate  of  Parkhall,  Mr.  Linning  claimed  a  preference 
for  two  sums  of  L.1000  and  L.500  each ;  the  first  contained  in  a  bond  granted  in  his 
favour  by  the  late  Mr.  Alexander  Livingstone,  for  whom  he  had  conducted  business  for 
a  number  of  years,  and  the  second  contained  in  a  bill  accepted  by  that  gentleman.  The 
common  agent  thought  there  was  no  ground  for  preference;  and  the  Lord  Ordinary 
repelled  objections  which  were  given  in  on  the  part  of  Mr.  Linning. 

Against  this  judgment  he  petitioned^  and  pleaded^ — ^That  he  was  employed  by  the 
late  Alexander  Livingstone  in  carrying  on  sundry  law-suits  in  which  that  gentleman 
was  involved  from  the  time  he  succeeded  to  the  estate  of  Parkhall  in  1809  down  to  the 
time  of  his  death  1815.  These  law-suits  were  chiefly  carried  on  by  the  advances,  credit, 
and  labour  of  the  claimant,  Mr.  Livingstone  not  being  at  the  time  able  to  meet  the 
expence  of  protracted  law-suits,  some  of  which  involved  his  rights  to  the  estate  of 
Parkhall.  The  claimant  trusted  entirely  to  his  right  of  hypothec  for  security  of  the 
heavy  expence  he  was  compelled  to  disburse.  Except  with  this  understanding,  he 
never  would  have  risked,  to  so  great  an  extent  as  he  did,  his  capital  or  his  labour  in 
defence  of  Mr.  Livingstone  and  his  estate.  In  order  to  liquidate  the  expence  which 
had  been  incurred,  and  to  enable  the  claimant  to  command  the  use  of  the  monies 
advanced  by  him,  a  bond  was  granted  by  Mr.  Livingstone  for  L.1000 ;  and  thereafter 
a  bill  for  L.500  upon  account  of  the  debt  incurred  for  law  charges.  Both  these  doen- 
ments  were  granted  in  the  full  knowledge  of  the  claimant's  right  of  hypothec  over  the 
title-deeds  in  his  possession ;  and  they  both  bear  special  reference  to  the  fact  of  their 
[414]  having  been  granted  for  accounts  of  law  business,  and  these  alone.  They  both 
express  in  gremio  their  connexion  with  the  privileged  debt  for  which  they  were  granted. 
It  is  absurd  to  suppose  that  the  claimant  would  have  parted  with  the  real  aud  snb- 
stantial  security  which  his  right  of  hypothec  afforded,  upon  getting  Mr.  Livingstone's 
mere  personal  obligation.  There  is,  on  the  contrary,  an  express  reservation  of  tiie  right 
of  hypothec  in  the  bond ;  and,  although  such  a  declaration  would  have  been  irregular  in 
a  bill,  yet  it  is  plainly  implied  in  it,  as  both  documents  apply  to  the  same  species  of 
debt,  and  are  substantially  of  the  same  nature.  The  claimant  made  that  use  of  the 
documents  granted  by  Mr.  Livingstone,  for  which  both  parties  intended  them.  He 
used  them  as  a  fund  of  credit,  and  he  accordingly  assigned  the  bond  to  various  persons 
from  whom  he  successively  obtained  temporary  accommodations;  but  he  always 
refunded  the  money,  and  was  retrocessed  in  his  original  right  to  the  bond.  In  the 
same  way  he  retired  the  bill ;  and  thus,  although  he  was  put  in  possession  of  the  means 
of  obtaining  temporary  supplies,  the  claimant  never  received  payment  of  the  businen 
accounts  and  outlays,  which  constituted  the  amount  of  the  different  documents  nov 
claimed  on.  It  has  been  repeatedly  found,  that  an  agent's  right  of  hypothec  is  not 
affected  by  his  taking  a  bill  or  other  voucher  for  the  amount  of  his  account ;  Fdio 
Diet  vol.  i.  p.  419  ;  Banking  of  Hamilton's  Creditors,  Fac  GolL  August  9,  1781. 

Answered  for  the  common  agent. — First,  Mr.  Linning's  business  accounts  against 
Mr.  Livingstone  were  paid,  discharged,  and  extinguished  by  an  operation  in  Uie 
claimant's  books,  in  such  a  mcuiner  as  to  put  an  end  to  any  right  of  hypothec  that 
might  have  existed,  or  any  possibility  of  applying  the  balance  due  by  Mr.  Livingstone 
to  accounts  of  business  rather  than  to  advances  or  other  sources  of  debt.  Second^  And 
more  especially,  that  Mr.  Linning  had  ceased  to  be  the  creditor  in  the  bond,  having 
recovered  payment  of  it  from  Mr.  M*Kenzie,  to  whom  he  assigned  it ;  and,  therefore 
that  the  right  of  hypothec  was  extinguished.  According  to  the  accounts  produced,  it 
appears  that  the  claimant  charged  himself  with  all  the  sums  received  from  Mr.  Living- 
stone*    He  discharged  himself,  on  the  other  hand,  by  taking  credit  .for  all  sums  disbuised 
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in  whatever  shape,  or  for  whatever  purpose.  The  amount  of  the  bosinefls  account  was 
invariahly  introduced  into  the  account  of  charge  and  discharge,  and  there  set  off  as  an 
aitide  of  discharge  in  favour  of  the  claimant.  The  business  account  was  thus  extin- 
guished as  a  separate  debt;  and,  when  the  account  was  closed  and  docqueted,  the 
bnsinees  account  was  delivered  up  to  Mr.  Livingstone  as  one  of  the  vouchers  of  the 
account  of  the  charge  and  discharge.  In  dooqueting  these  accounts,  both  parties 
declared  the  vouchers  to  be  for  ever  extinguished.  The  assignation  of  the  debt  must 
be  fatal  to  the  plea  of  hypothec.  It  has  been  always  understood,  that  the  right  of 
[415]  hypothec  is  a  privilege  personal  to  an  agent,  and  peculiar  to  his  law  accounts. 
The  claimant  has  shown  no  authority  in  su{^rt  Of  his  proposition  that  it  is  assignable. 
If  his  doctrine  be  sound,  it  foUows  that  an  agent  can  at  any  time  transfer  to  a  third 
party  the  claim  on  his  open  business  account ;  nay  more,  that  he  can  go  back  upon  the 
settlement  of  years,  pick  out  those  parts  of  his  general  accounts  which  are  composed  of 
law  items,  declared  by  a  signed  document  to  have  been  extinguished,  and  confer  on  a 
third  party  the  right  to  recover  them,  upon  the  plea  that  there  is  an  equal  sum  due  to 
himself  in  his  current  general  account  of  receipts  and  disbursements.  No  person  is  in 
a  condition  to  plead  the  right  of  hypothec,  who  is  not  possessed  of  both  the  title-deeds 
and  the /tup  crediti  on  the  law  account.  It  is  conceived  that,  although  an  agent  may  be 
entitled  to  retain  possession  of  his  client's  title-deeds  for  a  law  account  due  to  him,  he 
is  not  entitled  to  transfer  that  custody  to  another,  whereby  they  may  be  removed  even 
beyond  the  jurisdiction  of  the  Court 

The  Court  unanimously  altered  the  interlocutor  of  the  Lord  Ordinary,  and  found  the 
right  of  hypothec  effectual  to  Mr.  Linning. 

[S.C.,  1  S.  89.] 


No.  120.  F.C.  N.S.  VL  415.     28  June  1821.     Ist  Div. 

Wilkinson,  Pursuer. — Clefi-k,  More. 

Monies,  Defender. — Keayt  Jameson, 

Animal  rent — Foreign, — Interest  must  be  calculated  at  the  rate  allowed  in  the  foreign 
country,  in  which  the  debt  upon  which  it  arises  was  contracted. 

The  conclusion  for  ''lawful  interest,"  contained  in  a  summons^  held  to  apply  to 
the  rate  of  interest  due  upon  the  foreign  debt,  which  was  the  subject  of  action. 

The  pursuer  brought  an  action  against  the  defender,  concluding  for  payment  of  "  the 
foresaid  balance  of  L.2307,  lis.  6|d.  sterling,  with  the  foresaid  sum  of  L.1269,  lOs.  2d. 
sterling  of  [416]  interest  thereon,  to  the  said  first  day  of  January  1806;  the  said 
balance  and  interest  amounting,  conform  to  said  account-current  and  statement  of 
interest,  to  the  said  sum  of  L.3577,  Is.  8d.  sterling,  together  with  the  lawful  interest 
upon  the  said  balance  of  L.2307,  lis.  6^  from  and  since  the  said  1st  of  January  1806, 
and  in  time  coming  till  paid."  The  case  came  before  Lord  Hermand ;  and,  as  the 
transaction  took  place  in  South  Carolina,  his  Lordship  directed  the  opinions  of  American 
coonsel  to  be  taken  upon  the  rate  of  interest  which  would  have  been  allowed  there. 
After  hearing  parties,  his  Lordship  (February  23,  1820), — '*  Finds  that  interest  is  due 
by  the  defender  at  the  rate  of  7  per  centum  per  annum,  from  15  th  August  1801,  and 
decerns."  On  advising  a  representation  and  answers,  his  Lordship,  ''In  respect  it  is 
not  denied  that  the  law  of  England  is  the  law  of  America,  in  so  far  as  not  altered  or 
modified  by  the  enactments  of  the  several  states  of  which  that  great  Bepnblic  consists ; 
that  7  per  centum  is  admitted  to  be  the  legal  interest  in  South  Carolina ;  that  no  legal 
evidence  has  been  brought  of  a  departure  from  that  law  in  that  state ;  but  respectable 
evidence,  by  the  opinions  of  learned  counsel,  has  been  produced  to  the  contrary,  which 
the  judges  here  must  decide  as  the  judges  in  South  Carolina  would  have  decided; 
refuses  the  desire  of  the  representation,  and  adheres  to  the  former  interlocutor.'' 

Against  this  interlocutor,  the  defender  presented  a  petition,  which  was  refused  (13th 
February  1821)  without  answers :  He  presented  a  second  reclaiming  petition,  in  which 
he  pleaded,  inter  alia^  that  the  terms  of  the  summons  did  not  authorise  an  award  of 
F,C,  VOL,  II,  30 
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foreign  interest  after  the  date  of  citation.  The  pursnen  condnded  for  payment  of  a 
particular  halance  as  due  to  them  at  a  certain  date ;  and  they  concluded  also  for  intenit 
at  the  rate  of  8  per  cent,  down  to  that  date.  They  then  conclude  for  payment  of  that 
halance  of  principal  and  interest,  amounting  to  L.3577,  Is.  8d.  "  together  with  the  2aap^ 
tin/erdf^  upon  said  halance  of  L.2307,  lis.  64d.  from  and  since  the  said  Ist  day  of 
January,  and  in  time  coming  till  payment.''  There  are  here  two  conclusions  for  interest, 
the  one  in  terms  of  a  statement  in  which  it  is  charged  at  8  per  cent,  heing  the  sHepi 
rate  in  Carolina,  down  to  a  certain  date ;  and  the  other  a  conclusion  for  the  lawfii 
interest  of  the  principal  sum  from  that  date  and  until  payment.  In  a  Scots  summoiu^ 
or  in  a  Scots  deed,  these  words  can  mean  nothing  else  than  the  lawful  interest  of  Grait 
Britain,  more  especially  when  they  are  used  in  contradistinction  to  the  foreign  interest 
which  was  charged  in  the  statement  referred  to. 

Afuufered. — ^The  summons  makes  no  distinction  hetween  the  rate  of  interest  hefore 
and  after  citation.  It  assumes  that  the  lawful  rate  of  interest  upon  the  debt  in  question 
is  8  per  cent.  It  calculates  the  interest  at  this  rate  from  the  year  1801,  when  [417]  the 
debt  was  payable,  till  the  year  1806,  to  which  the  account  was  brought  down;  and, 
assuming  this  to  be  the  lawful  rate  of  interest,  it  concludes  for  this  lawful  interest  upon 
the  principal  sum  till  payment.  The  summons  is,  no  doubt^  drawn  in  such  a  form  as  to 
leave  open  the  question.  What  is  the  right  of  lawful  interest  t  But  it  would  necessarily 
have  done  so  though  it  had  concluded  in  express  terms  for  8  per  cent,  or  any  higher 
sum.  It  has  been  found  that  7  per  cent,  is  the  rate  of  lawful  interest  chargeable  in 
this  case ;  and,  in  doing  so,  the  Court  haye  not  gone  ultra  petita  of  the  summons. 

The  Court  finally  adhered  to  the  judgment  of  the  Lord  Ordinary. 


No.  121,    F.C.  N.S.  VI.  417.     28  June.  1821.     2nd  Div.— Lords  Glenlee  and  Craigie. 

Sir  Alexander  Inglis  Cochranb,  Petitioner. — Bass  {Dean  of  Fa^uUy), 

S.  Forsyth,  J.  H.  Mackenzie. 

Dr.  David  Bamsat,  Sespondent. — J.  Clerk,  JaTnes  Moncrieff,  G,  Speirs, 

Service  of  Heirs. — In  a  general  servicci  a  brieve  for  serving  the  claimant  heir  at  law 
excludes  all  others  from  appearing  who  do  not  pretend  right  to  that  character. 

Alexander  Inglis  of  Murdiestoun  destined  his  estate,  failing  a  series  of  substitntei 
and  his  heirs-male,  to  the  '*  eldest  daughter  or  heir-female,  to  succeed  without  division.'' 

An  heir  in  possession  executed  a  new  entail,  under  which  the  succession  opened  to 
Sir  Alexander  Cochrane,  who  made  up  titles,  and  entered  into  possession. 

[418]  D'*  Eamsay,  in  the  year  1818,  expede  a  service  as  nearest  heir  of  line  in 
general  to  the  original  entailer ;  and,  at  the  same  time,  executed  a  trustdisposition  of 
the  estate  of  Murdiestoun,  for  the  purpose  of  making  up  a  title  by  adjudication. 

Thereafter,  Dr.  Ramsay  obtained  a  brieve  for  serving  him  heir  of  provision,  in  termi 
of  the  old  entail.  But  a  bill  of  advocation  of  this  brieve,  presented  by  Sir  Alexander 
Cochrane,  having  been  passed,  no  further  proceeding  took  place  upon  it 

Founding,  however,  on  the  general  service  as  a  title  to  pursue,  the  trust  disponee 
brought  a  reduction  of  Sir  Alexander  Cochrane's  titles  to  the  estate  of  Murdistoan,  ai 
flowing  a  non  haJbente  potestatem.  This  action  was  met  by  a  reduction  of  the  service  at 
Sir  Alexander's  instance ;  and  the  Lord  Ordinary  having  found  that  the  latter  prooeei 
was  preliminary  to  the  former,  the  discussion  as  to  the  validity  of  the  service  proceeded; 
and,  finally,  the  Court  reduced  the  service, — the  evidence  tending  to  shew  that  the 
claimant  was  an  heir-portioner  merely  of  Alexander  Inglis  of  Murdiestoun,  and,  theie- 
fore,  inconsistent  with  the  claim. 

Dr.  Bamsay  next  obtained  a  brieve,  directed  to  the  Sheriff  of  Edinburgh,  for  th« 
purpose  of  expeding  a  general  service,  as  eldest  heir-portioner  of  Alexander  Inglis. 

An  application  on  the  part  of  Sir  Alexander  Cochrane  for  letters  of  advocation  of 
this  brieve  was  refused  by  Lord  Glenlee,  officiating  as  Ordinary  on  the  biUs,  in  respect 
that ''  the  complainer  neither  has  obtained,  nor  alleges  he  can  QbtaiUi  a  competing  brieye," 
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A  second  bill,  presented  to  Loid  Craigie,  was  also  lefased,  in  respect  of  the  judgment 
in  the  case  of  Lady  Foibes  against  Hunter,  3d  July  1810,  although  his  Lordship  was 
of  opinion  that  the  principle  of  that  decision,  and  its  consequences,  deserved  re-considera- 
tion by  the  Court. 

Sir  Alexander  Cochrane  reclaimed,  and  pleaded, — It  manifestly  appears,  from  the 
whole  of  Dr.  Ramsay's  proceedings,  that  his  only  object  is  to  constitute  a  title  to 
challenge  Sir  Alexander's  right  to  the  estate  of  Murdiestoun ;  and  in  none  of  his  plead- 
ings has  there  been  any  attempt  to  disguise  that  purpose.  It  is  of  no  importance, 
therefore,  whether  the  general  service  is  meant  to  be  founded  on,  as  in  itself  affording 
such  a  title,  or  only  as  the  proof  of  propinquity  in  a  service,  to  be  afterwards  expede,  as 
heir  of  provision.  For  the  '*  eldest  heir-portioner "  of  Inglis  of  Murdiestoun  being 
identical  with  the  heir  of  provision  under  the  old  destination,  supposing  the  failure  of 
prior  substitutes,  a  service  in  the  latter  character  might  at  pleasure  be  made  to  follow 
the  other.  Sir  Alexander  has,  consequently,  the  same  pal[>able  and  material  interest  to 
oppose,  or  watch  over,  the  proceedings  in  this  service,  that^  confessedly,  he  would  have 
in  a  service  as  heir  of  tailzie  and  provision.  His  interest^  therefore,  is  improperly 
termed  remote  and  consequential ;  for  the  instant  [119]  the  present  service  is  expede,  a 
right,  dependant  on  no  contingency  and  on  no  train  of  consequences,  is  acquired,  as 
against  hun,  by  Dr.  Bamsay. 

A  reduction  of  the  service  is  not  a  sufficient  remedy  for  irregularities  that  may  occur 
in  that  proceeding,  but  which  might  be  prevented  by  the  presence  of  the  party  interested 
to  oppose  them.  For  he  is  thus  placed  in  the  disadvantageous  situation  of  being  obliged 
to  prove  the  erroneousness  of  the  verdict,  however  irregularly  obtained.  And,  further, 
the  exports  depositions,  taken  in  the  service,  remain  not  only  to  influence  the  witnesses, 
if  again  examined,  but  to  be  produced  as  evidence  in  the  reduction. 

It  is  in  vain  to  argue  that  brievea,  of  service  are  not  pleadable ;  for  the  diatinotion 
of  brieves  generally  into  pleadable  and  not  pleadable  does  not  import  an  exclusion  of 
appearance  in  the  Litter  by  parties  having  interest ;  Stair,  b.  iv.  tit,  3,  sect  10,  17.  In 
special  services,  accordingly,  those  interested  have  an  undoubted  right  to  appear ;  iStoir, 
b.  iii,  tit.  5,  sect.  33 ;  Bank,  b.  iii.  tit  3,  sect  3 ;  Sir  J.  Suttie  against  Duke  of  Gbrdon, 
20th  July  1733,  Fol  Diet  vol.  ii.  p.  371 ;  Douglas  against  Duke  of  Hamilton  and  Earl 
of  Selkirk,  25th  November  1761 ;  Ker  against  Sir  J.  Innes  and  General  Eer,  14th 
February  1806.  Yet,  to  services  of  this  description,  the  maxim,  that  brieves  of  inquest, 
in  particular,  are  not  pleadable,  originally  and  properly  applied.  It  is  impossible,  there- 
fore^ that  it  can  receive  a  different  interpretation  in  the  case  of  general  services, 
especially  such  as  the  present,  which  is  not  used  as  a  form  of  transferring  any  right 
from  the  dead  to  the  living,  but  merely  as  a  title  to  pursue  a  reduction ;  for,  according 
to  correct  pr^iciples,  the  relationship  ought  to  be  proved  in  the  action  itself,  conform- 
ably to  the  course  generally  followed  in  reductions  on  the  head  of  death-bed,  where  the 
pursuer's  propinquity  is  denied. 

Answered  by  Dr.  Ramsay. — ^Though  the  rule,  that  brieves  of  inquest  are  not  plead- 
able, has,  in  the  course  of  later  practice,  been  so  far  relaxed,  in  relation  to  special 
service,  as  to  admit  appearance  for  the  party  in  possession  of  the  lands,  with  which  the 
retour  would  directly  connect  the  claimant,  yet,  where  the  object  is  to  establish  a  claim 
to  the  character  of  heir  in  right  of  blood  merely,  the  law  still  holds  that,  without  a 
Qompeting  brieve,  their  can  be  neither  title  nor  interest  to  maintain  any  sort  of  opposi- 
tion, or  make  appearance  at  all,  in  general  services  of  this  description ;  Act  1503,  c. 
94 ;  Stair,  b.  iii  tit.  5,  sect  33,  35 ;  Robson  against  Lawrie  and  Corrie,  January  22, 
1799 ;  Lady  Forbes  against  Hunter,  3d  July  1810. 

The  ulterior  object,  if  any,  contemplated  by  Dr.  Bamsay,  cannot  be  disclosed  by  the 
nature  of  this  proceeding;  and  he  is  not  bound  either  to  verify  or  contradict  the 
assumption  that  the  service  is  meant  to  be  used  as  a  means  of  bringing  into  question 
[420]  the  validity  of  Sir  Alexander's  right.  The  fact  assumed  is,  besides,  irrelevant ; 
for  the  petitioner  would  still  be  without  a  direct  and  immediate  interest  to  interfere  in 
a  proceeding  which  could  not|  of  itself,  afford  a  title  to  pursue.  Until  this  service  shall 
be  founded  on  in  support  of  a  claim  to  be  served  heir  of  tailzie  and  provision,  he  can 
have  no  legal  interest  in  relation  to  it ;  and,  in  that  event,  an  opportunity  would  occur 
of  scrutinizing  the  whole  proceeding. 

Th9  Jud^esy  witb  the  exception  of  I/ord  Crai^e^  were  clearly  of  opinion  that  thQ 
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case  of  Lady  Forbes  oiight  to  be  followed  as  a  precedent,  being  confonnable  to  rnna- 
able  practice,  and  sound  principles  of  law.  The  Goort^  accordingly,  upon  considering  t 
petition  with  answers,  adhered. 

[S.C.,  1  8.  92.] 


No.  122.  F.C.  N.S.  VI.  420.     29  June  1821.     2nd  Div. 

EoBBRT  Gray  and  Son  and  Others,  Petitioners. — Jameson,  Jeffrey, 

Nbwlands  and  Others,  Eespondents. — Clerk,  Ivory. 

Bankrupt — SequestraJtion. — Although  the  majority  of  creditors  resolve  to  compronuBe  t 
debt  due  to  the  sequestrated  estate,  found  competent  for  the  minority  to  insirt  thit 
an  action  for  recovery  of  the  debt  shall  be  carried  on  in  the  trustee's  name,  bat 
that  no  part  of  the  expence  shall  be  defrayed  out  of  that  part  of  the  trust-funds  which 
may  belong  to  the  creditors  concurring  in  the  resolution  to  compromise,  unless  thej 
shaJl  avail  themselves  of  a  decree  in  such  action. 


The  estate  of  Alexander  Greig  Thomson  having  been  sequestrated,  the  trustee 
instructed  by  the  creditors  to  prosecute  for  payment  of  the  bankrupt's  share  of  tiie 
concern  of  [421]  Cameron,  Thomson  and  Company,  of  which  he  had  boan  a  partner,  and 
by  the  contract  of  copartnery  of  which,  it  was  declared  that,  in  case  of  the  death  or 
insolvency  of  any  of  the  partners,  his  interest  in  the  concern  diould  cease,  and  his  hein 
or  creditors  shotodd  be  paid  the  value  of  his  stock  in  the  concern  at  the  rate  at  which  it 
should  appear  to  have  been  entered  in  the  immediately  preceding  annual  balance  of  the 
company^s  afEsdrs. 

The  concern  of  Cameron,  Thomson,  and  Company,  having  been  dissolved,  the 
remaining  partners  made  an  offer  of  a  compromise  of  the  daim  by  the  trustee  on  Orsig 
Thomson's  estate. 

At  a  meeting  of  the  creditors  for  considering  this  offer,  Robert  Gray  and  Son,  and 
others,  stated,  that  they  were  ''ready  to  pay  instantly  the  sum  of  L.300  (the  som 
offered  by  Cameron,  Thomson,  and  Company),  on  receiving,  at  the  expence  of  the  aaid 
Sobert  Gray  and  Son,  and  the  creditors  who  might  adhere  to  them,  an  assignation  to 
the  claim  against  Cameron,  Thomson,  and  Company,  and  the  summons  which  had  been 
raised  for  it,  execution  thereof,  and  diligence  thereon;  and  required  an  assignation 
accordingly.'^  The  majority  of  the  meeting  resolved  that  the  offer  of  compromise  hy 
Cameron,  Thomson,  and  Company,  should  be  accepted. 

Messrs.  Gray  and  Son,  and  others,  the  minority  of  the  meeting,  having  given  in  a 
petition  and  complaint  Mfainst  this  resolution,  and  praying  to  find  that  they  were 
entitled  to  an  assignation  of  the  whole  claim  against  Cameron,  Thomson,  and  Companyi 
upon  making  payment  of  the  sum  they  had  offered,  the  Courts  after  ordering  a  genenl 
meeting  of  the  creditors  to  reconsider  the  resolution  of  compromise,  and  after  some 
other  procedure  (1 0th  Mareh  1820),  ''find  that  the  resolution  of  the  general  meeting od 
the  4th  March  1819  (accepting  of  the  offer  of  compromise  by  Cameron,  Thomson,  and 
Company),  was  unwarranted ;  reserving  to  the  trustee  to  proceed  in  the  matter  under 
discussion  according  to  law,  and  reserving  for  future  consideration  all  questions  of 
expences." 

An  action  was  then  raised  at  the  instance  of  the  trustee  for  payment  of  the  debt  dae 
by  Cameron,  Thomson,  and  Company  \  and,  at  a  meeting  of  the  creditors,  the  minority 
resolved  that  the  trustee  should  be  prohibited  from  incurring  any  expence  whatever  in 
prosecuting  that  action. 

A  petition  and  complaint  was  presented  by  Gray  and  Son,  and  others,  the  minority, 
praying  that  the  resolution  of  the  majority,  as  unwarranted,  should  be  rescinded,  and  to 
remit  to  the  trustee  to  proceed  as  if  no  such  resolution  had  been  entered  into^  and  in 
terms  of  the  former  order ;  and  they 

Pleaded^ — The  crediton  are  by  law  formed  into  a  corporation,  in  which,  acting 
always  under  the  controul  of  this  Court,  the  acts  of  the  majority  bind  the  minority. 
Upon  this  principle  the  majority  may  compound  against  the  consent  of  the  minority,  if 
it  shall  appear  that»  in  doing  so,  Uiey  are  acting  in  a  fair  exercise  of  [122]  their  rights^  and 
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with  a  view  to  tiie  beet  administration  of  the  whole  estate,  according  to  their  unbiased 
jadgments.  But  it  is  a  gross  dereliction  of  duty  in  any  creditor,  from  motives  of 
personal  favour,  to  attempt  to  narrow  the  general  fund,  to  the  prejudice  of  any  one 
creditor  claiming  on  that  fund ;  and  it  is  the  duty  of  the  Court,  to  whose  controul  the 
power  of  the  majority  is  subjected,  whenever  they  see  a  majority  of  creditors  acting  not 
with  a  view  to  the  general  interest,  but  from  private  and  personal  motives  to  the 
prejudice  of  the  minority,  to  hinder  them  from  so  doing ;  BelTs  Bankrupt  Law,  voL  i. 
pu  448,  3d  edit 

A  sbgle  creditor  may  carry  on  a  litigation  at  his  own  expence  which  the  other 

creditors  think  it  for  their  interest  to  abandon.    They  cannot  abandon  for  him,  because 

they  have  no  interest  to  do  so.    If  they  think  fit  to  compromise  a  claim  against  the 

consent  of  the  minority,  they  can  do  so  only  on  the  principle  that  the  law  deprives 

the  individual  creditors  of  their  individual  rights,  for  the  beoefit  of  the  creditors  at 

large.     But' if  the  individual  creditors  o£fer  tiie  same  compromise  or  the  same  price  for 

the  preservation  of  these  rights,  they  are  bound  to  accept  of  this  offer,  as  otherwise  they 

must  admit  that  they  have  some  other  object  in  view,  in  surrendering  the  rights  of 

the   estate,  than  their  own  interest,  or   the  interest  of  the  corporate  body;   thus 

assuming  a  power  which  the  statute  gives  them  no  right  to.     If  the  acts  of  the  migority 

are  not  such  as  to  bind  the  whole  corporation,  that  is  to  say,  the  whole  body  of  the 

creditors,  then  they  can  have  no  effect  at  all  on  the  proceedings  in  the  sequestration. 

Each  creditor  may  do  with  his  own  individual  claim  as  he  pleases.    But  this  individual 

daim  is  not  to  a  part  or  share  of  any  one  particular  portion  of  the  sequestrated  estate, 

but  to  a  certain  proportion  of  interest  in  the  whole  mass  of  the  estate.     To  suppose, 

then,  that  any  one  or  more  creditors  can  absolutely  discharge  their  individual  interest 

in  any  particular  debt  due  to  the  estate,  so  as  to  affect  the  right  of  the  trustee  to 

recover  the  whole  for  the  benefit  of  the  estate,  would  be  absurd ;  and  if  one  creditor 

cannot  do  this,  neither  can   ten   or  twenty  creditors  concur  in  disposing  of  their 

individual  interests  in  any  part  of  the  estate,  so  as  to  affect  the  right  of  the  corporate 

body  to  recover  the  whole.    If  the  proceedings  of  the  majority  are  not  warrantable,  and, 

therefore,  not  binding  upon  the  whole  creditors,  they  can  have  no  effect  at  all  in  so  &r 

as  regards  the  management  of  the  estate,  or  its  recovery  by  the  trustee  for  the  general 

behoof.    They  may  no  doubt  assign  to  the  debtor,  or  any  other  person,  their  own  claims, 

in  respect  of  the  dividends  arising  from  this  part  of  the  fund ;  but  the  management  of 

the  trustee,  in  the  recovery  of  the  debt,  would  not  in  the  slightest  degree  be  disturbed. 

The  assignee  would  come  in  the  place  of  the  cedent,  as  a  creditor  on  the  estate,  to  the 

extent  assigned,  and  draw  his  dividends  accordingly. 

The  bankrupt  is  also  a  complainer,  and  has  a  right  to  the  reversion  which  will  arise 
after  paying  his  creditors,  if  this  claim  against  Cameron,  Thomson,  and  Company  is 
recovered.  Although  [423]  the  bankrupt  is  not  entitled  to  interfere  with  the  creditors 
in  the  fair  and  just  administration  of  their  rights,  still  they  cannot^  without  any 
interest  of  their  own,  but  with  a  view  of  conferring  favours  on  third  parties,  sacrifice 
the  reversionary  interest  of  the  bankrupt,  even  to  the  most  trifling  extent 

Newlands,  and  others,  the  majority  who  had  concurred  in  the  resolution,  anmvered. 
—The  respondents  have  no  occasion  to  maintain  the  power  of  the  migority,  in  any 
respect,  to  deprive  the  minority  of  their  individual  rights ;  on  the  contrary,  they  are 
most  sincerely  anxious  to  give  the  petitioners  every  assistance  in  their  power,  so  &r  as 
respects  their  claim  to  these  individual  interests,  as  they  were  willing  that  they  should 
get  an  assignation  to  a  share  proportionate  to  their  own  individual  claims  against  the 
bankrupt  estate  of  the  debt  due  by  Cameron,  Thomson,  and  Company ;  and  the  only 
condition  attached  to  this  is,  that  they  shall  prosecute  the  individual  rights  thus 
reserved  and  assigned  to  them  at  their  own  expence,  and  without  encumbering  or 
impeding  the  administration  of  the  bankrupt  estate. 

The  individual  rights  of  the  minority  in  any  claim,  whether  that  claim  be  proposed 
to  be  compromised  or  totally  abandoned,  is  just  another  form  of  expression  for  that 
interest  which  the  minority  would  have  had  in  their  own  individual  capacities,  as 
separate  from,  and  contrasted  with  the  majority,  and  which  of  course  must  necessarily 
correspond  in  extent  to  the  amount  of  their  own  individual  debts,  as  ranked  in  the 
aequeetration.  The  intention  of  the  law  in  saving  the  individual  rights  of  the  minority, 
was  not  to  place  this  minority  in  any  more  favourable  situation,  with  regard  to  the 
claims  proposed  to  be  abandoned  or  compromised,  than  that  in  which  they  would  have 
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natutally  stood  had  there  been  no  seqaestration  at  all ;  hut  merely  to  leave  them  foil 
power  (unfettered  by  any  resolution  come  to  by  the  majority)  to  follow  oat  whatever 
separate  measures  they  may  think  proper  in  their  own  individual  names,  and  to  tiis 
extent  of  their  own  individual  interests ;  Bellas  Bankrupt  Law^  vol.  i.  p.  448,  3d  edit 
The  practical  result  of  any  abandonment^  or  of  any  wish  to  benefit  the  debtor  on  the 
part  of  the  majority,  would  otherwise,  instead  of  merely  saving  the  individual  rights  of 
the  minority  entire,  which  is  all  that  in  any  view  they  can  have  the  smallest  interest  to 
demand,  create  a  source  of  direct  and  positive  profit  to  that  minority  if  the  mijori^ 
must  give  up,  and  assign  to  the  minority,  not  only  that  minority's  own  individual  lightB 
in  the  claim  proposed  to  be  compromised  or  abandoned,  but,  farther,  the  individotl 
rights  belonging  even  to  the  majority. 

The  bankrupt  has  no  right  to  interfere  in  the  deliberations  of  the  creditors,  or  to 
present  any  such  application  as  the  present  against  the  resolutions  of  the  majority.  Bal^ 
even  if  his  interests  were  to  be  at  all  affected  by  the  resolution,  the  respondents  aic 
perfectly  willing  that  he,  as  well  as  the  other  petitioners,  shall  have  his  own  individual 
interests,  as  separate  and  apart  from  [424]  the  individual  interests  of  the  respondenta^— 
expressly  reserved  to  him. 

The  Court  "  Find  that  the  resolution  complained  of  is  to  be  sustained  to  this  extent 
only,  that  no  part  of  the  expences  of  the  action  in  name  of  the  trustee  against  Cameron, 
Thomson,  and  Company,  shall  be  defrayed  out  of  that  portion  of  the  trust  funds  which 
may  belong  to  the  creditors  concurring  in  the  resolution,  unless  they  shall  avail  them- 
selves of  a  decree  in  such  action." 


No.  125.  F.C.  N.S.  VI.  427.     6  July  1821.     2nd  Div.— Lords  Pitmilly  and  Cringletie. 

Mfb.  Bichabdson,  Pursuer. — John  Clerk,  James  Moncrieff,  Jtimes  Keay, 

Miss  Stewart,  &c.  Defenders. — 0^.  Cranstotm,  Tho,  Thomson^  John  Tail. 

Suceeenon — SubeUttde  and  amdUional  inetiiute, — ^In  an  antenuptial  contract,  lands  were 
disponed  under  a  simple  destination  to  the  heir-male  of  the  intended  marriage,  and 
his  heirs  and  assignees  whatsoever ;  whom  failing,  to  the  heir-male  of  any  subsequent 
marriage,  and  the  heirs  of  his  body ;  whom  failing,  or  if  the  heir-male  of  a  subsequent 
marriage  shall  exist,  and  afterwards  fail  by  death  before  he  is  either  married,  or 
attains  to  the  age  of  twenty-one  years  complete,  to  the  heir-female  or  eldest  daughter 
of  the  intended  marriage,  and  the  heirs  of  her  body  without  division ;  and  so  on 
successively,  while  any  daughter  of  the  intended  marriages  exists,  the  eldest  daughter 
existing  always  to  succeed  without  division,  as  said  is  :  In  a  competition  between  the 
eldest  daughter  of  the  intended  marriage,  claiming  under  the  last  branch  of  the 
destination,  and  the  younger  daughters  of  the  same  marriage,  claiming  as  hein- 
portioners  of  their  brother,  the  heir-male  of  the  intended  marriage, — tibe  younger 
daughters  were  preferred. 

In  a  contract  of  marriage,  James  Stewart  of  Urrard  disponed  ''  his  estate  to  and  in 
favours  of  himself  and  Elizabeth  Bobertson,  his  promised  spouse,  and  the  longest  liver 
of  them  two,  in  conjunct  fee  and  liferent,  with  the  said  Elizabeth  Bobertson,  in  case  ahe 
survive  him,  her  liferent  use  and  possession,  during  all  the  days  of  her  lifetime,  of  an 
annuity  of  L.1000  Scots  money ;  and  the  said  whole  lands  and  others  under  written  to 
the  heirs-male  to  be  procreated  betwixt  the  said  James  Stewart  and  Elizabeth  Rohertaon, 
of  this  intended  marriage,  and  to  the  heirs  and  assignees  whatsoever  of  the  said  hei^ 
male,  in  fee ;  whom  failing,  to  the  heir-male  or  son  to  be  procreate  of  the  body  of  the 
said  James  Stewart  of  any  subsequent  marriage,  and  the  heirs  of  his  body ;  whom 
failing,  or  if  the  said  heir-male  to  be  procreate  of  the  body  of  the  said  James  Stewart 
of  a  subsequent  marriage  shall  exist,  and  afterwards  fail  by  death,  before  he  is  either 
married  or  attains  to  the  age  of  twenty-one  years  complete,  to  the  heir-female  or  eldest 
daughter  to  be  procreate  of  this  intended  marriage  betwixt  the  said  James  Stewart  and 
Elizabeth  Bobertson,  and  the  heirs  of  her  body,  without  division ;  and  so  on  socoea- 
sively,  while  any  daughter  of  the  intended  mar-  l^XS]  -riages  exists,  the  eldest  daoghter 
existing  always  to  succeed  without  division,  as  said  is ;  whom  failing,  to  the  said  Jamei 
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Stewart  his  own  other  netreet  heirs  or  aMgnees  whateomever,  heritahly  and  irredeemably ; 
and  the  aaid  daughters  or  heiis-female  who  succeed  to  the  said  estate  always  marry- 
ing a  gentleman  of  the  surname  of  Stewart^  or  one  who  shall  assume  or  bear  that 
name." 

In  a  posterior  part  of  the  deed  the  following  clause  occured : — "  Likeas,  if  a  son  of 
this  marriage  succeeds  to  the  estate,  the  said  James  Stewart  hereby  provides  to  the 
younger  children  of  this  marriage  the  portions  after  mentioned,  &c, ;  and  in  case  an 
heir-female  or  daughter  of  this  marriage  succeeds  to  the  said  estate,  the  younger 
daughters  of  the  marriage  are  hereby  provided  to  the  same  portions  as  are  lac^  above 
mentioned,  in  the  case  of  a  son  of  the  marriage  succeediug ;  the  said  younger  children 
being  always  alimented  and  educated  at  the  ezpence  of  the  heir  who  shall  succeed  to 
the  estate  from  and  after  their  father's  death  till  the  first  half  of  their  portions  falls  due 
to  them  respectively ;  but,  failing  a  son  or  heir-male  of  this  marriage,  or  if  a  son  to  be 
procreate  of  the  body  of  the  said  James  Stewart  of  a  subsequent  marriage  shall  succeed 
to  the  aforesaid  estate,  in  that  case  the  said  James  Stewart  doth  hereby  provide,  and 
oblige  himself  and  his  said  heir  and  other  representatives  succeeding  to  him  in  his 
estate,  to  pay  to  the  said  daughter  or  daughters  of  this  marriage  the  sums  after  men- 
tioned," &0, 

The  granter  did  not  complete  a  title  in  virtue  of  the  settlement.  He  died  in  the 
year  1781 ;  and  was  survived  by  his  wife,  Elizabeth  Bobertson,  and  several  sons  and 
daughters  of  the  marriage.  On  his  death,  the  succession,  in  terms  of  the  destination, 
opened  to  the  eldest  son,  who  took  possession,  but  never  made  up  titles.  He  died  in 
the  year  1818  without  issue.  His  brothers  predeceased  him ;  but  he  was  survived  by 
three  sisters,  also  issue  of  the  marriage. 

A  competition  now  arose  for  the  estate  of  Urrard ;  the  eldest  daughter  claiming  to  be 
served  heir  to  her  father,  in  virtue  of  the  special  destination  in  favour  of  the  eldest 
heir-female  or  daughter  of  l^e  marriage,  without  division ;  and  the  younger  daughters 
claiming  the  character  of  heir-portioners,  under  the  destination  to  the  "  heirs  whatso- 
ever **  of  their  brother,  the  heir-male  of  the  marriage. 

Pleaded  for  the  eldest  sister : — 

L  The  daughters  of  the  marriage  cannot  be  included  in  the  destination  to  the  "  heirs 
whatsoever"  of  the  heir-male.  For,  if  heirs-general  were 'meant,  it  would  follow  that, 
fuling  heirs  of  the  body  of  the  heir-male  of  the  marriage,  the  succession  was  destined 
fiist  to  the  daughters  of  the  marriage  as  heirs-portioners,  and  next  to  the  heirs-male  of 
any  subsequent  marriage.  But  the  makers  of  the  settlement  have  expressly  postponed 
the  daughters  of  the  intended  marriage  to  the  heirs-male  of  any  subsequent  [429] 
marriage.  It  is,  therefore,  impossible  to  give  effect  to  the  technical  construction  of  the 
term  *' heirs  whatsoever,"  without  assuming  that  it  was  meant,  first,  by  a  general 
destination,  to  prefer  the  daughters  of  the  marriage  jointly  to  the  heirs-male  of  any 
future  marriage,  and  then  to  call  the  former  in  succession,  as  postponed  substitutes  to 
those  same  heirs-male.  It  is  thus  demonstrable,  the  several  parts  of  the  destination 
being  taken  in  connexion,  that  ''  heirs  whatsoever "  do  not  mean  heirs-general,  but,  on 
tbe  contrary,  the  heirs  of  line  nearer  than  the  substitutes  expressly  called,  or  the  heira 
of  the  body  of  the  heir-male  of  the  marriage. 

But,  if  this  construction  renders  the  several  clauses  of  the  destination  inteUigible 
and  consistent,  it  seems  impossible  to  doubt  that  it  ought  to  be  adopted  preferably  to 
the  literal  meaning  of  the  words,  from  which  such  palpable  contradictions  and  absurdi- 
ties result. 

IL  But,  supposing  that  the  daughters  of  the  marriage  are  called  under  the  term 
'*  heirs  whatsoever,"  still  the  contract  expressly  provides  that  the  eldest  heir-female  shall 
niccced  without  division. 

It  is  declared  that  the  special  destination  in  favour  of  the  daughters  shall  become 
effectual  upon  the  failure  of  heirs-male  of  any  subsequent  marriage,  whether  by  non- 
existence, or  by  death.  But  there  having  been  no  second  marriage,  the  destination  to 
the  heirs  of  tlu^t  marriage  became  vacated ;  and,  consequently,  the  case  contemplated  in 
the  former  destination,  of  the  succession  opening  to  these  daughters  inunediately  on  the 
Ulure  of  heirs-male  of  the  intended  marriage,  has  actually  occurred  But  the  makers 
of  the  deed  have,  in  express  words,  excluded  division  amongst  the  daughters  of  the 
iDsniafle,  and,  indeed,  generally  amongst  all  the  female  heirs  who  could  possibly 
neoeed  under  any  branch  of  the  destination.    It  is,  therefore,  immaterial  whether 
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it  shall  be  held  that  the  danghten  are  called  by  the  one  destination  or  the  other;  for, 
if  they  must  take  under  the  general  destinatipn,  the  special  provision  in  tiieir  faTonr 
just  becomes  explanatory  of  that  destination,  by  excluding  the  right  of  heiiB-portionetB. 

The  right  of  the  eldest  daughter,  according  to  either  explanation  of  the  destinatioii, 
is  confirmed  by  that  part  of  the  contract  which  obliges  the  heir  succeeding  u>  the  estate, 
whether  male  or  female,  to  pay  certain  sums  to  the  younger  children  of  the  marrisge. 
For  it  IB  manifest  that,  in  every  case  of  succession  to  the  estate  which  the  parlies  con- 
templated, it  is  alike  assumed  that  corresponding  provisions  would  become  pajahb  to 
the  younger  children  of  the  marriage. 

For  the  purpose  of  rendering  the  settlement  consiBtent  with  the  claim  of  the  younger 
sisters,  it  \a  assumed  that  the  several  branches  of  the  destination  after  the  first  an 
conditional  institutions,  dependant  on  the  nonexistence  of  an  heir-male  of  the  marriage. 
But  it  will  not  be  readily  believed,  that  it  could  have  [430]  been  the  intention  of  Uie 
contracting  parties  that  the  mere  momentary  existence  of  tbe  heir  first  called  should 
occasion  the  total  alteration  of  the  subsequent  order  of  succession.  So  for,  however,  is 
the  contract  from  affording  any  reason  to  suppose  that  it  was  framed  on  a  principle  so 
irrational  and  whimsical,  that  the  destination  itself  is  conceived  in  terms  entirely 
exclusive  of  that  supposition.  The  maker  of  the  deed  is  the  disponee ;  and  the  whdie 
destination  is  composed  of  a  series  of  substitutions.  The  expression  *'  whom  foiling"  by 
which  the  destination  to  the  heirs-male  of  a  subsequent  marriage  is  introduced,  techui- 
cally  imports  a  proper  substitution ;  and  that  it  is  not  otherwise  used  on  this  occasion, 
is  evident  from  its  immediate  reference, — ^not  to  the  heir-male  of  the  intended  marriage, 
— but  to  the  intermediate  substitution  in  favour  of  his  heirs  whatsoever,  whose  existenffl 
of  course  supposes  that  of  the  prior  heir. 

Begg  against  Sir  T.  Nicolson,  14th  January  1663,  Stair;  Gordon  against  the  Laird 
of  Drum  and  Aohlossin,  19th  February  and  4th  March  1685,  Harearse;  Dickson,  &c. 
against  Stevenson,  &c.  23d  February  1697,  FaurUainhall ;  case  of  ELinfauns,  KUk.  pi 
462;  Ewing  against  Miller,  1st  July  1747,  KUk. ;  Schaw  against  Forbes,  10th 
November  1687,  Harearse;  Law  against  Tod,  19th  January  1697,  FauntainhaU; 
Norcliffe  Innes  against  Ker,  23d  June  1807 ;  Burnett  against  Burnett,  28th  June  1765; 
Farquharson  against  Farquharson,  2d  March  1756 ;  M'Lachlan  against  Campbell,  12th 
January  1757;  Weir  against  Steel,  4th  February  1745;  Marquis  of  Clydesdale  against 
Earl  of  Dundonald,  26th  January  1726,  Bern.  Dec  ;  Tinnoch  against  M'Lewnan,  26th 
November  1817 ;  Sir  Q.  M'Kerm^e  Inst.  p.  234;  Erek,  b.  iii.  tit.  8,  sect.  35,  sect.  48; 
Craigy  L  ii  d.  13,  sect.  24,  40;  Ibid,  L  i.  d.  4,  sect  1. 

Pleaded  for  the  younger  sisters. — 

L  As  there  cannot  be  a  failure  of  one's  heirs-at-law,  the  Cipwn  having  right  to 
succeed  as  ttltimue  hcerea^  every  branch  of  a  destination  posterior  to  that  by  which  an 
heir  namturtu  and  his  heirs  whatsoever  are  called,  is  neceiraarily  dependant  on  that  heir's 
non-existence.  The  special  destination,  therefore,  to  the  daughters  of  the  marriage,  and 
the  heir-male  of  any  subsequent  marriage,  were  absolutely  vacated  by  the  birth  of  the 
heir-male  of  the  marriage.  On  this  supposition,  every  part  of  the  destination  is  reoon- 
cileaUe,  without  any  provision  of  the  contract  being  thereby  rendered  nugatory.  Nor 
is  the  settlement^  in  that  view,  at  all  unreasonable.  For,  although  the  order  according 
to  which  the  daughters  of  the  marriage,  and  the  heir-male  of  a  subsequent  marriage,  are 
specially  called,  was  preferred  to  the  legal  course  of  succession,  yet  it  may  naturally  and 
reasonably  be  supposed  to  have  been  an  arrangement  of  more  importance,  in  the  estima- 
tion of  the  contracting  parties,  that  the  estate  should  descend  to  the  heir-male  of  the 
intended  marriage,  without  any  limitation  [431]  in  regard  to  the  succession  of  his  heirs. 
And  if  such  was  the  actual  intention,  it  could  not  be  more  aptly  expressed  than  by  the 
terms  which  have  been  employed. 

The  words  "whom  failing"  import  a  conditional  institution  as  well  as  a  proper 
substitution ;  and,  consequently,  it  is  the  nature  and  circumstances  of  the  deed,  in  other 
respects,  that  must  ascertain  whether  a  failure  by  non-existence  simply,  or  a  failure 
either  by  non-existence  or  by  death,  is  meant  to  be  understood.  The  legitimate 
inference,  therefore,  deducible  from  the  contradictions  and  inconsistencies  involved  is 
the  supposition  of  the  postponed  branches  of  the  destination  being  ordinary  substita- 
tions,  is  not  that  the  technical  import  of  the  term  *' heirs  whatsoever"  must  give  place 
to  an  arbitrary  interpretation,  but»  on  the  contrary,  that  that  supposition  its^  ie 
erroneous.    For  a  court  of  law  is  bound  to  presume  that  the  grantor  of  a  formal  deed  or 
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instnimenti  and  more  especially  the  parties  in  a  bilateral  deed  or  mutual  contract, 
employ  technical  terms  according  to  their  proper  acceptation,  where  the  contrary  is  not 
inf eiible  with  abeolute  or  moral  certainty.  But  no  legal  term  has  a  more  fixed  and 
uniform  signification  than  *' heirs  whatsoever,"  the  latter  word  depriving  the  term 
**  heirs  "  even  of  the  technical  flexibility  of  which,  when  standing  alone,  it  is  susceptible. 
Besides,  while  the  addition  of  "assignees  "  affords  a  plain  indication  of  an  unlimited 
saooesdon  to  the  heir^male  of  the  marriage  being  understood  by  the  term  heirs  whatso- 
ever, the  introduction  of  the  expression  **  heirs  of  the  body  "  in  the  very  next  clause  of 
the  destination  in  favour  of  the  heir-male  of  any  subsequent  marriage,  shews  that  the 
parties  were  aware  of  the  words  proper  to  be  used  had  they  intended  to  call  the  descen- 
dants only  of  the  heir-male  of  the  contracted  marriage ;  and  consequently  it  must  be 
presumed  that  those  destinations  were  meant  to  bear  different  significations. 

XL  But  even  were  the  destination  held  to  consist  of  an  institution  in  favour  of  the 
grantor,  with  a  series  of  substitutions,  it  would  not  follow  that,  in  order  to  save  the 
postponed  branches  of  the  destination  from  becoming  inoperative  in  a  certain  event,  effect 
ought  to  be  refused  to  the  plain  technical  meaning  of  the  principal  and  leading  substitu- 
tion ;  the  true  inference,  on  the  contrary,  being,  that  the  case  had  not  been  contemplated 
of  the  succession  opening  to  the  daughters  of  the  marriage  as  heirs-portioners  under  that 
substitution,  which,  of  course,  makes  room  for  the  supposition  thieit  it  was  the  actual 
intention  of  the  contracting  parties  to  give  the  estate  absolutely  in  fee-simple  to  the 
heir-male  of  the  marriage.  But,  if  such  supposition  may  be  entertained  without 
absurdity  or  inconsistency,  the  term  heirs  whatsoever  never  can  admit  of  any  latitude  of 
interpretation. 

The  alternative  plea,  that  the  special  destination  to  the  daughters  of  the  intended 
marriage  is  to  be  held  as  a  limitation  of  the  leading  destination  in  favour  of  the  heir- 
male  of  that  marriage  [432]  is  yet  more  untenable.  The  foilure  by  death  of  the  heir- 
male  of  any  subsequent  marriage  is,  in  express  words,  made  a  condition  of  the  special 
destination  to  the  eldest  existing  daughter  without  division,  while  there  is  no  allusion 
whatever  to  the  like  failure  of  the  heir-male  of  the  intended  marriage.  And  it  is  manifest 
that  the  more  general  expressions,  in  reference  to  the  daughters  taking  singly,  do  not 
apply  to  the  other  classes  of  heirs  previously  called. 

MantieOj  L  iii.  tit  4 ;  Duke  of  Hamilton  against  Douglas,  9th  December  1762 ; 
BaiUie  against  Tenant,  17th  June  1766,  reversal  26th  March  1770;  Campbell  against 
Campbell,  28th  November  1770;  Hay  against  Hay,  24th  July  1788;  Murray  against 
Flin4  22d  June  1774;  Sutties  against  Sutties,  19th  January  1809;  Christie  against 
Dun,  21st  January  1806;  Lutfit  against  Johnstone,  4th  February  1642,  Durie; 
Hamilton  against  Wilson,  8th  December  1687,  Harcarse;  Brown  against  Coventry,  2d 
June  1792;  Ballantyne  against  Scott,  December  1687,  Hareane;  Watt  against 
Forrest^  8th  December  1702,  FounUUnhaU ;  Drummond  against  Drummond,  7th  July 
1738,  KUk. ;  Primrose,  &c.  against  His  Majesty's  Advocate,  26th  February  1754. 

Ofn  informations  ordered  by  the  court  of  macers,  the  Lords  found  that  the  younger 
sisters  had  right  to  be  served  heirs-portioners.  This  interlocutor  was  brought  under 
review ;  and,  after  a  hearing  in  presence,  the  Court  adhered  to  their  judgment. 

The  Judges  were  not  unanimous.  Lord  Olenlee  held  that  the  proper  signification  of 
the  term  heirs  whatsoever  was  controuled  by  the  subsequent  branches  of  the  destina- 
tion, and  the  clause  of  provisions  to  the  younger  children,  since  there  seemed  a  manifest 
absurdity  in  supposing  a  distinction  intended  to  be  made,  in  reference  to  the  order  of 
succession  of  the  postponed  heirs,  between  the  case  of  the  existence  and  non-existence 
of  an  heir-male  of  the  intended  marriage.  But  the  Lords  Justice-Clerk,  BarmcUyne,  and 
Oraigiej  without  feeling  it  necessary  for  the  decision  of  the  cause  to  determine  the 
question  whether  the  daughters  of  the  marriage  were  specially  called  as  substitutes  or 
conditional  institutes^  concurred  in  opinion  that  the  contract,  viewed  in  all  its  parte, 
did  not  entitle  the  Court  to  ascribe  an  intention  to  the  parties  which  is  contradicted  by 
the  technical  acceptation  of  the  leading  and  most  material  branch  of  the  destination. 

[Affirmed,  2  Sh.  App.  149;  4  S.RR.  (H.L.)  280;  cf.  Watson  v.  Oiffen,  11  R.  447.] 
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No.  126.        F.C.  N.S.  VL  433.     5  July  1821.     2nd  Div.— Lord  PitmUly. 

James  Henderson,  Petitioner. —  Wedderbum  (Solidtor-Oeiierar),  J.  H.  Mackemt^ 

Robert  Campbell,  Respondent. — Jame^  Moncrieff,  T.  H,  Miller. 

Oandrmaiion — Competition. — In  virtae  of  a  public  infeftment  unconfirmed,  a  debior 
granted  two  bonds  over  the  same  subject,  to  be  holden  of  his  superior.  The  creditor 
last  infeft  obtained  confirmation,  before  the  date  of  a  charter  of  confirmation  in 
favour  of  the  other  creditor,  which  confirmed  also  the  common  debtor's  right  In  a 
competition  between  the  creditors,  the  first  confirmation  was  preferred. 

The  proprietor  of  an  heritable  subject,  while  his  seisin,  taken  on  a  precept  a  m^ 
stood  unconfirmed,  granted  two  heritable  bonds  over  it,  to  be  holden  of  his  superion 
The  creditors  were  infeft  accordingly,  the  first  infeftment  being  taken  on  the  poor 
obligation.  The  creditor  last  infeft  afterwards  obtained  a  confirmation  of  his  own  r^t 
only ;  and,  subsequently,  the  other  creditor  got  a  charter  confirming,  at  the  same  time, 
both  his  own  and  the  common  author's  title. 

In  action  of  maills  and  duties  brought  by  one  of  the  creditors,  the  question  arose^ 
whether  the  first  or  second  infeftment  in  security  was  preferable  I 

Pleaded  by  the  creditor  first  infeft, — 

I.  It  is  indisputable  that  the  confirmation  of  the  second  infeftment  was  originally 
inept,  that  infeftment  having  flowed  from  a  party  whose  right  continued  inoomj^ete  st 
the  date  of  the  confirmation.  But  this  original  and  essential  defect  could  not  be 
remedied  by  ihe  subsequent  completion  of  the  debtor's  right.  The  maxim  jus  supv- 
venienSf  &c,  has  no  application  to  the  question,  that  maxim  being  founded  entirely  on 
the  obligation  of  warrandice  incumbent  on  the  granter  of  a  null  or  defective  deed.  Foi^ 
by  confirming  the  second  infeftment,  the  superior  came  under  no  obligation  to  confinn 
the  title  of  any  other  party.  Not  was  there  any  supervening  right  acquired  by  the 
superior,  which  [434]  could  possibly  accrue  to  the  alleged  vassal ;  Ersk.  b.  iL  tit  7, 

sect  3. 

II.  If,  indeed,  the  debtor's  confirmation  gave  validity  to  the  right  of  the  creditor 
last  infeft,  the  completion  of  that  right  cannot  be  considered  as  antecedent  to  the  aotaal 
date  of  that  confirmation,  nor,  by  consequence,  antecedent  to  the  completion  of  the  com- 
peting right,  the  confirmation  of  which  was  granted  stmtd  et  sernd  with  the  debtor^e 
eonfirmation.  The  preference,  therefore,  must  belong  to  the  right  which  has  the  prior 
seisin.  That  this  would  be  the  result,  supposing  the  confirmations  of  the  three  several 
rights  contained  in  a  single  charter  executed  at  one  time,  cannot  be  disputed ;  and  the 
cases  no  not  differ  in  principle  in  consequence  of  the  confirmation  of  the  last  infeftment 
being  of  a  prior  date,  since  this  confirmation,  it  is  admitted,  continued  ineffectual  till 
the  period  when  the  others  were  granted.  The  retrospective  operation  of  confirmation 
furnishes  no  answer  to  this  argument  The  question  is  not  whether  confirmation 
of  the  debtor's  title  validates  the  right  of  the  creditor  last  infeft^  but  at  what  period  that 
right  was  perfected.  Confirmation,  however,  considered  as  the  completion  of  the  feudal 
or  real  right,  has  no  effect  whatever  prior  to  its  actual  date ;  Stair,  b.  ii.  tit  3,  sect  3d. 

III.  But,  holding  in  general  the  confirmation  of  the  second  infeftment  capable  of 
being  validated  by  the  subsequent  completion  of  the  debtor's  title,  the  confirmation 
founded  on  is  insufficient  for  that  purpose.  It  was  obtained  on  the  application  of  tke 
creditor  in  the  first  security,  in  order  to  perfect  his  own  right  And,  accordingly,  tbe 
instrument  containing  it  expressly  bears  to  be  granted  in  his  favour.  It  can,  theroifore, 
be  available  to  the  grantee  of  the  charter  only,  or  to  those  in  his  right ;  and  certainly  it 
would  be  a  violation  of  manifest  justice  to  hold  that  it  may  be  the  means  of  excludipg 
the  preference  which  he  had  otherwise  acquired,  and  of  transferring  it  to  one  who  wm 
no  party  to  the  transaction. 

Pleaded  by  the  creditor  last  infeft^ — 

I.  Between  the  date  of  the  common  author's  seisin  and  its  confirmation,  no  mid- 
impediment  intervened  to  preclude  the  application  of  the  established  maxim  of  law,  that 
confirmation,  whensoever  obtained,  imparts  to  the  right  confirmed  a  constractife 
completion  ab  oriffine.  Both  creditors  have  the  benefit  of  this  supervening  right  oi 
their  author ;  but  it  must  accrue  in  the  first  instance  to  the  title  first  confirmed.    That 
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titie,  indeed,  though  in  itaelf  tmobjectionable,  was  originaUj  exposed  to  the  extrioeio 
objection  founded  on  the  incomplete  state  of  the  right  from  which  it  emanated ;  but 
after  that  defect  was  supplied  by  the  act  of  the  superior,  it  became  impossible  to  plead 
the  objection,  without  denying  the  proposition  that  the  common  [435]  author's  con- 
firmation operates  retro  to  tibe  date  of  the  deed  confirmed.  If  the  seisin  first  confirmed 
woold  be  preferable,  on  the  supposition  that  the  common  author's  confirmation  was  last 
in  order,  tiie  like  result  must  follow  under  the  actual  circumstances ;  for  the  preference, 
in  the  case  supposed,  obviously  rests  on  the  assumption,  that  the  first  confirmation  would 
be  held,  jSehoRd/um,  TaUd  and  effectual  from  its  true  date ;  Stair,  b.  ii.  tit  3,  sect.  15, 
fleet.  28 ;  Ihid.  b.  iiL  tit  2,  sect  1 ;  Erek.  b.  ii.  tit  7,  sect  3,  sect  14,  sect  15 ;  M'Dowall 
and  Houston  against  Hamilton,  19th  January  1793. 

XL  That  the  only  effect  of  confirming  the  common  author's  title,  was  the  constitu- 
tion of  a  real  burden  on  the  subject,  is  a  proposition  irreconcileable  to  feudal  principle. 
Confirmation,  if  sufficient  to  feudalize  the  vassal's  right  in  any  respect,  or  for  any  purpose, 
muat  be  so  in  every  respect,  and  for  all  purposes.  It  has,  accordingly,  been  decided, 
^at  the  effect  of  confirmation  cannot  be  limited  to  the  right  of  the  party  for  whose 
immediate  behoof  the  superior  confirmed  the  granter's  title;  Campbell  against  Lady 
Kilchatton,  16th  January  1663,  OUmour. 

The  Court,  in  two  consecuUve  judgments,  pronounced  respectively  on  advising  a 
petition  with  answers,  unanimously  adhered  to  tiie  Lord  Ordinary's  interlocutor,  which 
preferred  the  creditor  last  inf eft 

[S.C.,  1  S.  104.J 
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John  Hyslop,  Pursuer. — Clerk,  Ivory. 
Mrs.  Helen  Small  or  Dickson,  Defender. — Cransioun,  Bo.  Bell. 


Hu^fond  and  Wife — Surrogatum. — L  A  husband  found  not  entitled  to  defeat  pro- 
visions contained  in  a  postnuptial  contract  of  marriage  in  favour  of  grandchildren  by 
a  gratuitous  deed  inter  vivos. 

II.  An  heritable  bond,  containing  part  of  the  price  of  the  subjects,  sold  by  the 
grandfather,  found  responsible  as  a  eurrogaium  to  those  persons  who  had  sljus  crediti 
under  the  contract  of  marriage. 

John  Dickson  and  Elizabeth  Gray  were  married  in  the  year  1758,  without  entering 
into  any  contract  of  marriage.  The  issue  of  the  marriage  were  Robert  Dickson,  the 
husband  of  the  defender,  and  two  daughters  named  Marion  and  Martha.  In  1772, 
John  Dickson  purchased  a  house  and  a  piece  of  ground.  The  disposition  was  taken  in 
favour  of  himself  alone ;  but  the  inf ef tment  which  was  taken  by  John  Dickson  propriis 
manibue  for  himself,  and  to  him  as  attorney  for  his  wife,  is  '4n  favour  of  the  said  John 
Dickson  and  Elizabeth  Gray,  his  spouse,  and  the  longest  liver  of  them  two,  in  conjunct 
fee  and  liferent,  for  the  said  Elizabeth  Gray  her  liferent  use  allenarly,  and  to  the  bairns 
procreated  or  to  be  procreated  in  the  marriage  in  fee,  or  to  the  said  John  Dickson,  his 
other  heirs  or  assignees  whatsomever."  From  the  date  of  this  deed  till  the  year  1811, 
no  other  writings  were  executed  by  these  parties;  but  they  then,  March  30,  1811, 
executed  a  mutual  deed,  proceeding  upon  the  narrative  that  "  there  was  no  contract  of 
marriage  betwixt  us,  and  that  hitherto  we  have  made  no  settlement  so  as  to  regulate  our 
a&irs  at  death ;  therefore,  we  the  said  John  Dickson  and  Elizabeth  Gray  hereby  dispone, 
assign,  and  make  over  to  and  in  ^tvour  of  each  other,  and  to  the  longest  liver,  in  life- 
rent during  all  the  days  of  the  life  of  the  longest  liver,  and,  after  the  decease  of  both, 
to,"  &c  ''as  trustee,"  &c.  "for  the  end  and  purposes  after  mentioned,  all  and  whole  the 
heritable  and  moveable  property  and  effects  which  shall  belong  to  us,  or  either  of  us,  as 
aforesaid,  at  the  time  of  the  death  of  the  longest  liver ;  and  particularly  without  preju- 
dice to  tike  said  generality,  all  and  whole  oar  tenement  or  house,  stable,  office-houses, 
and  pertinents  belonging  thereto,  lying  on  [441]  the  north  side  of  the  street  or  highway 
in  the  town  of  Lugton,  near  Dalkeith,  and  all  right  or  title  we  have  or  can  claim 
thereto,  or  any  part  or  portion  thereof :  And  we  farther  assign  and  convey  each  of  us 
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to  the  other,  and  to  the  longest  liver  of  us  two,  and,  after  the  decease  of  the  longest 
liver,  to,"  &c.  "  as  trustee,  and,  after  him,  to  his  nominee  or  assignee,  in  like  manner  as 
trustee  for  the  purposes  after  mentioned,  all  and  sundry  debts,  sums  of  money  due  and 
addebted  to  us,  or  either  of  us,"  &c.  The  purposes  of  the  trust  are  then  deeliued  to  be^ 
in  the  first  place,  for  the  behoof  of  Bobert  Dickson,  the  son  of  the  trusters,  then  ia 
India.  Certain  annuities  are  then  granted  to  the  grand-daughters  of  tiie  parties  by  their 
daughters  Marion  and  Martha.  The  deed  made  a  small  provision  in  favour  of  Sobert^i 
wife  in  case  she  should  survive  him ;  and  then  the  following  clause  occurs :  **  In  case  of 
the  decease  of  said  Bobert  Dickson  without  children,  we  direct  and  appoint  our  trastee, 
or  his  successor,  to  dispone  the  heritable  subjects  or  houses  belonging  to  us  to  the  aom 
or  male  children  of  the  said  Marion  or  Martha  Dicksons,  our  daughters,  equally  among 
them  ;  and  the  moveables  or  personal  property  left  by  us,  or  which  shall  be  accumulate 
at  the  time  of  the  death  of  said  Bobert  Dickson,  to  be  paid  over  and  delivered  to  the 
female  children  of  our  said  two  daughters  Marion  and  Martha  Dicksons  equally  among 
them,  share  and  share  alike."  Elizabeth  Gray  predeceased  her  husband  on  the  2d  d 
May  1812.  Bobert  Dickson  returned  from  India,  and  died  in  1817.  In  the  same  year 
John  Dickson  sold  his  heritable  property  to  John  Hay.  Hay  was  immediately  infeft; 
and  granted  a  bond  and  disposition  in  security  for  the  sum  of  L.350  to  Dickson. 
Dickson  then  disponed  and  assigned  this  bond  in  favour  of  Helen  Small,  the  widow  of 
his  son  Bobert.  All  these  deeds  were  executed  of  the  same  date  (November  12,  1817). 
Dickson  died  in  1819.  Soon  after  his  death  the  present  action  was  raised  at  the 
instance  of  John  Hyslop,  a  grandson  of  Dickson  by  his  eldest  daughter.  This  action 
proceeded  upon  the  mutual  disposition  by  Dickson  and  his  wife  of  March  30,  1811, 
which  the  pursuer  alleged  gave  to  him  and  the  other  children  of  Dickson's  daughters^ 
in  the  event  of  the  death  of  Bobert  Dickson,  the  defender's  husband,  &Ju8  credUi  in  tiie 
heritable  subjects  disponed  to  Hay;  and  concluded  for  reduction  of  the  various  deeds 
jast  mentioned. 

The  cause  came  before  Lord  Alloway,  who  pronounced  the  following  interlocator 
(29th  February  1820) :  "The  Lord  Ordinary  having  considered  this  process,  finds  that> 
by  a  mutual  deed  executed  by  the  late  John  Dickson  and  Elizabeth  Gray,  spouses,  pro- 
ceeding upon  the  narrative  that  no  contract  of  marriage  had  taken  place  between  them, 
they  conveyed  the  whole  heritable  and  moveable  subjects  which  should  belong  to  them 
at  their  death,  and  inter  alia  the  subjects  at  Lugton,  to  and  in  favour  of  each  other, 
and  to  the  longest  liver,  in  liferent  during  all  the  days  of  the  longest  liver ;  and,  after 
the  decease  of  both,  to  John  Butherford,  baker  in  Dalkeith,  and,  failing  him,  to  hia 
[442]  disponee  or  assignee,  as  trustee  only  for  the  use  and  behoof  of  Bobert  Dickson, 
then  in  India,  the  son  of  the  said  John  Dickson  and  Elizabeth  Gray,  to  whom  the  said 
trustee  should  be  bound  to  dispone  and  assign  both  the  heritable  and  moveable  subjects 
thereby  conveyed,  upon  his  return  to  Britain,  or  requiring  the  trustee  so  to  do.    %io, 
For  the  payment  of  certain  legacies;  and,  ZtiOf  In  the  case  of  the  death  of  Bobert 
Dickson  without  children,  they  appointed  their  trustee  to  dispone  the  heritable  subjecte 
belonging  to  them  to  the  sons  of  Marion  and  Martha  Dickson,  their  children,  equally 
betwixt  them ;  and  which  deed  contains  a  precept  of  sasine  for  infef ting  the  trustee : 
Finds  that  this  marriage  was  dissolved  by  the  death  of  Elizabeth  Oray,  and  by  wliieh 
the  whole  subjects,  heritable  and  moveable,  fell  in  liferent  to  John  Dickson :  Finds 
that  Bobert  Dickson,  his  son,  returned  to  this  country,  but  died  before  his  father,  with- 
out children  :  Finds  that  his  father  afterwards  sold  these  subjects  to  John  Hay :  Finds 
that,  by  the  mutual  deed,  which  is  equivalent  to  a  marriage-contract,  and  by  which  the 
liferent  was  vested  in  the  surviving  parent  and  a  trustee  appointed  for  carrying  it  into 
effect,  Bobert  Dickson,  if  he  had  survived  his  father,  and  tJie  pursuer  Hislop^  and  the 
different  heirs  of  the  marriage  substituted  to  him  in  the  event  of  his  death,  bad  ajiii 
erediti  which  could  have  prevented  John  Dickson,  as  the  liferenter,  from  gratoitouely 
altering  that  deed :  But  finds  that  this  was  a  latent  deed,  upon  which  no  titles  were 
completed ;  and  that  Hay  was  entitled  to  trust  to  the  records^  and  to  purchase  from 
John  Dickson  these  subjects,  which  were  feudally  vested  in  him  :  Therefore,  finds  that 
sale  effectual,  unless  the  pursuer  shall  undertake  to  prove  John  Dickson's  mental  inea- 
pacity  to  enter  into  such  a  transaction,  or  that  the  sale  was  simulate  or  fraudulent: 
Finds  that  the  funds,  and  especially  the  heritable  bond  left  by  John  Dickson,  an 
responsible  as  a  mrrogatum  to  those  persons  who  have  the^  erediti  under  the  contiaet 
of  marriage ;  and,  before  farther  answer,  appoints  the  pursuer  to  state  what  were  the 
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ffnndB  John  Dickson  died  poBBMBed  of.''    This  interlocntor  was  brought  nnder  review  by 
Small,  who 

Pleaded  thst^  by  the  deed  executed  in  1811,  John  Dickson  retained  the  fee  of  the 
property,  and  the  power  of  disposing  of  it  inter  vivos.  He  exercised  this  power  fourteen 
months  before  his  death.  The  right  of  the  petitioner  was  fully  constituted  in  her  person 
at  that  time  by  deeds  which  were  of  such  a  nature  as  to  take  full  effect  from  the 
moment  of  delivery.  There  is  great  doubt  whether  the  deed  executed  by  John  Dickson 
and  his  wife  in  1811  was  intended  by  them  as  a  contract  of  marriage.  It  must  rather 
be  considered  as  a  mortis  ccoAsa  settlement  of  their  affiurs  which  Jihey  intended  to 
execute.  It  is  impossible  to  view  this  as  equivalent  to  an  antenuptial  contract,  where  a 
quid  jpro  quo  is  given,  and  where  a  right  is  created  on  the  part  of  the  children  in  respect 
of  the  onerous  transaction  between  their  pa-  [443]  -rent&  The  whole  heritable  property 
which  was  conveyed  on  this  occasion  belonged  to  the  husband.  A  provision  was  made 
with  regard  to  what  should  become  of  it  at  his  death  j  but  there  was  no  benefit  of  any 
kind  conferred  upon  him,  which  could  possibly  prevent  him  from  altering  that  disposi- 
tion of  his  affiiirs,  after  death,  which  seems  to  have  been  the  immediate  cause  of  entering 
into  the  transaction. 

Even  if  this  had  been  a  contract  of  marriage,  it  is  submitted  that  it  was  revocable 
like  other  donations  inier  virutn  et  uxorem ;  Stevens  against  Dunlop,  Ist  February  1809. 
But,  suppose  that  the  deed  under  reduction  was  a  postnuptial  contract  of  marriage, 
and  that  it  was  not  duly  revoked  by  the  husband,  it  is  conceived  that,  as  no  direct  con- 
veyance of  the  fee  was  made  to  the  children,  but  merely  a  conveyance  of  what  should 
bdbng  to  the  longest  liver,  the  alleged  jus  crediH  was  nothing  more  than  such  a  tpes 
ntccessioms  as  is  created  by  an  ordinary  gratuitous  provision.  It  is  submitted  that  there 
is  no  room  for  the  claim  made  by  the  pursuer  for  the  defender's  bond  as  a  surrogatum 
for  the  house  sold  by  John  Dickson.  The  bond  was  given  away  during  the  lifetime  of 
Dickson;  and  in  this  way  the  case  materially  differs  from  those  of  Cunningham  and 
Wemyss,  where  the  estates  or  property  said  to  be  surrogate  were  in  hereditate  Jaeente, 
or  in  bonis  defuneti^  at  the  time  of  the  claim.  In  the  case  of  Wemyss,  the  claim  for 
slifrogaium  was  departed  from  soon  after  the  action  commenced;  and,  therefore,  no 
dedflion  took  place  on  the  point ;  and,  in  the  case  of  Cunningham,  the  claim  was  not 
sanctioned  by  the  Court;  Cunningham  against  Hathom,  &c.  20th  December  1810; 
Earl  of  Wemyss  against  His  Father's  Trustees,  28th  February  1815. 

Answered^ — L  The  respondent  and  the  other  grand-children  of  John  Dickson  have 
ayus  crediti  under  the  deed  executed  by  him  and  his  wife  in  1811,  which  cannot  be 
defeated  by  any  gratuitous  deed  of  his ;  and,  so  far  as  the  petitioner  is  concerned,  the 
proceeding  was  purely  gratuitous.  The  stamp  laws  provide  that,  where  there  is  an 
onerous  consideration,  it  must  be  condescended  on  in  terminis  ;  whereas  the  present  deed 
bears  to  be  granted  "  for  certain  good  and  weighty  causes."  But  the  respondent  does 
not  rest  altogether  upon  the  deed  executed  in  1811.  In  1817,  John  Dickson,  after  the 
death  of  his  wife,  executed  a  deed  of  corroboration,  in  which,  after  noticing  at  length 
the  deed  in  1811,  he  says,  "That  its  terms  do  still  meet  with  my  hearty  concurrence 
and  approbation;  so  that,  although  I  were  invested  with  the  most  ample  powers  to 
revoke  or  alter  the  said  deed,  the  terms  or  provisions  thereof  would  not  be  changed  by 
me  in  any  respect  Therefore,  and  without  hurt  or  prejudice  to  the  mutual  disposition 
above  narrated,  but  in  farther  security  and  corroboration  thereof,  et  aecurmUando  Jura 
juribus^  I  bind  and  oblige  me,  my  heirs,  executors,  and  successors,  to  implement  and 
fulfil  to  the  said  Bobert  Dickson,  my  son,  the  whole  of  [444]  the  provisions  and  obliga- 
tions in  his  favour  contained  in  the  foresaid  mutual  disposition ;  and  also  to  make  the 
same  effectual  to  him  in  all  respects,  the  contingency  not  having  taken  place,  in  conse- 
qnence  of  which  the  rights  and  obUgations  therein  and  above  mentioned  would  have 
devolved  on,  and  been  competent  to,  my  said  daughters  and  their  foresaids." 

The  conveyance  to  the  petitioner  was  not  only  gratuitous,  but  irrational.  The  effect 
of  the  proceeding  was  to  strip  old  Dickson  of  his  property,  and  to  leave  him  wholly 
dependent  on  the  petitioner. 

IL  Even  supposing  that  a  marriage-contract  does  not  vest  children  with  a  proper 
fee,  but  that  it  is  left  in  the  father,  he  is  laid  under  an  obligation  not  to  defeat  their 
provisions  by  a  gratuitous  deed ;  Ihrsk,  b.  iii.  tit.  8,  p.  38 ;  Stair,  b.  iii.  tit.  3,  p.  41 ; 
Dirl^  vide  Obli{;en»ents  in  Contracts  of  Marriage ;  Bsll's  Com,  vol.  i.  p,  553, 
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It  is  argned  thai  the  euctunstanoe  of  the  proviBione  not  taking  effect  till  after  fta 
death  of  the  father,  creates  a  distinction  favourable  to  the  petitioner.  But^  eran  in  tbe 
case  of  a  provision  of  conquest,  where  the  provision  is  puraly  dependent  till  the  dselii 
of  the  father,  he  is  not  entitled  gratuitously  to  grant  any  deed  in  fraudem  of  the 
contract;  Enk.  b.  iii.  tit  8,  sect.  45 ;  Stair^  b.  iiL  tit  3,  sect  19 ;  Kadma^  Eknad, 
p.  49. 

III.  Whether  the  deed  executed  by  John  Dickson  and  his  wife  is  to  be  considared 
as  a  marriage-contract  or  not,  it  was  of  such  a  nature  as  not  to  be  revocable  by  one  of 
the  parties.  It  was  a  mutual  remuneratoiy  deed,  and,  as  such,  was  absolutely  vcwnt- 
able ;  Ertk.  b.  i.  tit  6,  sect  30 ;  Hepburn  against  Brown,  Douf9  Rep.  p.  3,  4,  2 ;  &ik 
b.  iii.  tit  2,  sect  44 ;  b.  L  tit  6,  sect  29 ;  b.  iiL  tit  8,  p.  35,  in  Notes ;  SUdr,  h  iu. 
tit  3,  sect  19. 

The  Court  unanimously  adhered  to  the  interlocutor  of  the  Lord  Oidinaiy,  on  the 
grounds  that  the  deed  of  1811  was  equivalent  to  a  contract  of  marriage,  and  that  John 
Dickson  was  not  entitled  to  disappoint  the^tw  erediti  therein  constituted  in  favour  of 
the  grand-children,  by  any  gratuitous  deed  of  his  own. 

[S.C,  1  S.  133.] 
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Mason,  Pursuer. — Crwnstoun,  Fordyth, 

Magistratks  of  MoNTBOSB,  Defenders. — CUrk,  Ivory. 

Burgh  royal. — A  burgess-ticket  granted  by  the  Magistrates  of  a  royal  burgh,  to  indnee 
persons  to  enter  into  a  volunteer  corps,  gives  them  all  the  rights  and  privileges  pertam- 
ing  to  burgess-ship. 

Mason  presented  a  petition  and  complaint  against  the  election  of  Magisteates  for  the 
burgh  of  Montrose  at  Michaelmas  1820,  on  this  ground,  inter  o/to,  that  a  great  majoritf 
of  the  persons  who  voted  as  burgesses  and  guild  brethren,  at  Michaelmas  1820,  were  not 
duly  qualified  to  vote,  in  respect  they  had  merely  obtained  gratuitous  and  honoaiy 
burgess  tickets  in  the  year  1794. 

It  was  answered^  that  in  1794  it  was  considered  necessary  to  hold  out  a  strong 
encouragement  to  persons  of  all  classes  to  come  forward  in  the  service  of  the  countiy. 
In  pursuance  of  this  object,  the  council,  on  the  12th  of  November  of  that  year,  passed 
the  following  resolution : — "  The  council,  as  an  inducement  to  well-behaved  young  mea 
to  enter  as  volunteers  in  the  corps  presently  raising  for  the  defence  of  the  town,  reaolTe 
that  all  those  entering  into,  and  approved  of  as  fit  to  serve  in  the  said  corps,  shall  be 
admitted  burgesses  and  guild  brethren  of  this  buigh,  without  payment  of  the  ordioarj 
dues ;  and  direct  tickets  of  admission  to  be  presented  to  them  accordingly/'  Thie  Act 
of  Council  was  from  time  to  time  renewed  in  the  interval  between  the  years  1794  and 
1799,  when  it  was  recalled  by  the  following  minute : — "  The  council,  considering  that 
the  volunteer  corps  raised  under  the  authority  of  the  magistrates  is  now  complete,  think 
it  unnecessary  to  continue  to  bestow  the  freedom  of  the  town  upon  persons  entering  into 
that  corps."  From  these  proceedings,  it  appears  that  the  burgess-tickets  conferred  upon 
the  volunteers  were  not  gratuitous  or  mer^y  honorary,  but  that  they  were  onerous,  and 
intended  to  confer,  upon  those  who  received  them,  the  full  and  unqualified  rights  of 
burgesses  and  guild  brethren.  The  practice  of  the  burgh  since  1794  confirms  this  inter- 
pretation ;  for,  from  that  time  downward,  a  perfect  equality  of  rights  has  been  eiyoyed 
by  the  volunteers  and  the  other  burgesses  and  guild  brethren.  The  objection  now  stated 
was  brought  forward  at  the  poll  election,  which  took  place  under  [446]  the  royal  wanant 
in  1817 ;  and  the  sheriffs,  who  were  empowered  by  that  Act  to  determine  all  disputed 
points  as  to  the  qualification  of  voters,  unanimously  repelled  the  objection.  This  deci- 
sion received,  like  all  the  other  proceedings  at  that  election,  the  royal  confirmation ;  and 
it  is,  therefore,  incompetent  to  bring  the  point  under  discussion,  except  by  a  formal 
action  of  declarator. 

Bepliedf — ^That,  independent  of  any  pecuniary  pa^ments^  there  has  alwa^  been  lA 
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obriouB  distinction  between  bonoiary  and  ordinary  bnrgeBs  tickets.  A  person  upon 
whom  an  honorary  ticket  is  conferred  is  not  obliged  or  expected  to  take  an  oath  de 
fiddly  while  an  ordinary  burgess,  on  the  other  hand,  is  compelled  to  do  so ;  and  it  has 
long  been  the  practice  of  the  burgh  of  Montrose  to  have  this  oath  set  forth  at  length  on 
the  burgess-ticket.  The  reason  for  this  distinction  ia  plain.  The  honorary  burgesses 
had  no  bnrgal  duties  to  perform ;  and  it  was  not  meant  that  services  of  any  kind  should 
be  imposed,  or  privileges  of  any  sort  conferred  upon  them ;  Wighi,  b.  iv.  c.  1,  p.  345. 

Duplied, — ^The  tickets  bestowed  upon  the  persons  who  became  volunteers  in  the 
manner  before  mentioned,  after  receiving  them  as  burgesses  and  guild  brethren,  give 
'*fall  power  to  him  to  enjoy  the  whole  liberties,  privileges,  and  immunities,  competent 
to  any  burgesses  and  guild  brethren."  In  the  report  made  by  the  sheriffs  to  the 
king  and  council,  after  the  poll  election  in  1817,  they  stated,  in  noticing  the  objection 
now  urged,  **  that,  according  to  the  usage  of  this  burgh,  persons  intending  to  settle  in 
the  town  have  been  admitted  on  such  terms  as  the  magistrates  thought  proper,  either  on 
payment  of  a  composition,  instead  of  the  full  dues  of  entry,  or  without  paying  any  dues 
whatever.  Persons  thus  admitted  had  always  hitherto  been  held  entitled  to  all  the 
privileges  of  buTgess  and  guild  brother ;  and  many  of  those  objected  to  had  always  voted 
in  the  guildry,  and  some  of  them  had  previously  served  in  the  magistracy  of  Montrose, 
without  any  objections  ever  having  been  stated  to  their  doing  so."  And  again,  "It  was, 
however,  admitted  by  the  objectors,  that  the  persons  objected  to  had  always  enjoyed  the 
whole  rights  and  privileges  of  burgesses  and  guild  biethren,  in  so  far  as  related  to  trade, 
or  the  elective  right  of  franchise." 

The  Court  were  clearly  and  unanimously  of  opinion  that  the  burgess-tickets  granted 
to  the  volunteers,  under  the  circumstances  above  explained,  conferred  upon  them  the 
foil  and  unqualified  rights  of  burgesses  and  guild  brethren. 


No.  131.     F.C.  N.S.  VI.  463.     20  Nov.  1821.     2nd  Div.— Lord  Pitmilly. 

Pbtbb  Beyson,  Pursuer. — B.  D.  Samd/ord. 

The  Magistrates  of  Glasgow,  Defenders. — Sir  J.  Connell. 

PyUie  P6lie0—l  Geo,  1.  e.  5,  and  67  G0O.  III.  c  19.— The  Magistrates  of  a  burgh,  as 
representing  the  community,  found  liable  to  repair  the  damage  done  by  a  mob ;  and 
the  Court  refused  to  sist  execution  until  an  assessment  should  be  levied  on  the 
inhabitants  of  the  burgh  for  satisfying  the  claim. 

In  an  action  founded  on  1  Geo.  I.  c.  6,  and  67  Geo.  III.  c.  19,  against  the  Magistrates 
of  Glasgow,  as  representing  the  community,  for  recovering  damages  for  loss  sustained  by 
the  pursuer,  in  consequence  of  a  mob  having,  on  the  4th  of  June  1819,  broke  into  and 
demoHflhed  part  of  his  shop,  destroyed  part  of  the  goods,  and  carried  off  cash  and  other 
artides  found  in  the  premises, — 

The  defenders  pleaded, — ^Tbat,  although  the  magistrates  of  the  burgh,  within  which 
the  loss  and  injury  have  been  sustained,  are,  by  1  Geo.  I.  c.  6,  directed  to  be  summoned 
in  the  action  for  recovering  damages,  still,  as  that  proceeding  is  authorized  merely  for 
the  purpose  of  constituting  the  claim,  and  as  the  Magistrates  are  neither  declared  liable 
personally,  nor  yet  as  managers  of  the  common  good,  execution  of  the  judgment  falls,  of 
couise,  to  be  sisted  until  the  assessment^  authorised  by  the  Legislature  to  be  laid  on  the 
inhabitants  of  the  burgh  at  large,  shall  have  been  levied.  This  is  the  course  followed, 
where  the  action  lies  against  a  county;  (vide  Mylne  against  The  County  of  Perth,  17th 
February  1776)  and  there  is  no  reason  for  adopting  a  different  rule  in  reference  to  the 
like  proceeding  against  a  burgh,  the  statute  having  made  no  distinction  between  the 
two  cases. 

Atutoerei, — There  may  be  reasonable  grounds  for  concluding  that  the  Legislature  did 
not  intend  to  impose  on  one  or  a  few  individuals  of  the  county  prosecuted  the  hardship 
of  advancing,  out  of  their  private  funds,  the  damages  judicially  awarded  for  an 
[4M]  iigury  for  which  the  whole  county  is,  by  law,  responsible ;  and,  consequently, 
tb4t  execution  ought  to  be  9taid  until  v^  assessment  on  the  inhabitants  ^nerally  shall 
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have  been  levied,  by  oider  of  the  justioes  of  the  peace  of  the  eoanty.  Bat  the  <i«fcHfflT 
in  the  action  when  brought  against  a  boigh  stand  in  a  diffeient  sitoation,  for  tin 
magistrates^  in  their  official  capacity,  are  called  as  representatives  of  the  community  and 
managers  of  its  property ;  and,  being  empowered  by  the  Legisktore  to  impose  and  levy 
the  assessment  on  the  whole  inhabitants,  have  thus  the  means  of  refonding  what  hai 
been,  in  the  first  instance,  advanced  from  the  common  good  From  tiie  enactmsD^ 
therefore,  that  the  magistrates  of  the  burgh  shall  be  summoned  in  common  fom,  it 
seems  plainly  to  follow  that  execution  may  forthwith  proceed  on  the  judgment  to  be  pro- 
nounced against  them.  This  interpretation  of  the  statute  has  accordingly  been  sanctiooed 
by  the  decisions  in  the  cases  of  Straiten  against  The  Magistrates  of  Montrose,  28ih 
January  1743,  0.  Home;  and  Mowat  against  The  Magistrates  of  Edinburgh,  19th  June 
1765. 

The  case  was  reported  by  the  Lord  Ordinary  on  informations.  Doubts  were  enter- 
tained on  the  Bench  whether  the  words  "  furniture,  goods,  and  commodities  whatever," 
used  in  the  statute  59  (xeo.  III.  c.  19,  included  cash ;  but  the  point  was  not  decided, 
the  Court  having  found  generally  that  the  defenders  were  liable  in  damages  as  represent- 
ing the  city ;  and  remitted  to  the  Lord  Ordinary  to  ascertain  the  amounts 

[S.C.,  1  S.  149;  qf.  Burgh  Police  Act  1892,  s.  341.] 


No.  132.        F.C.  N.8.  VI.  455.     22  Nov.  1821.     let  Div.— Lord  Gillies. 

Ogilvies,  Pursuers, — &,  J.  Bell. 

Sbtsth,  Defender. — Skene, 

Cautioner — Discharge, — A  creditor  holding  for  borrowed  money  a  bond  from  two 
individuals,  both  bound  as  principals,  but  the  latter  admitted  to  be  only  a  cautions^ 
agreed  to  discharge  the  principal  on  receiving  a  composition,  reserving  recourse  against 
the  cautioner.  The  court  found  that  the  cautioner  was  not  thereby  freed,  in  reject 
that  the  discharge  appeared  to  be  of  a  qualified  and  conditional  nature,  that  the 
same  shall  not  be  efiectual  to  the  principal  in  case  the  cautioner  should  be  Uboated 
thereby. 

Innes  and  Smyth  became  bound  as  principal  co-obligants,  Smyth  bein^  in  ftet^ 
merely  cautioner,  in  a  bond  to  the  Miss  Ogilvies  for  L.1000.  The  affiurs  of  Imies 
having  become  embarrassed,  he  called  a  meeting  of  his  creditors,  and  offered  a  composi- 
tion of  12s.  6d.  per  pound,  they,  on  receipt  thereof,  discharging  him  of  their  whole 
claims  against  him.  After  some  hesitation,  the  Miss  Ogilvies  acceded  to  this  proposal  in 
these  words:  <' Banff,  18  July  1805.  Clementina  Ogilvie.  Banff;  18  July  1805. 
Mary  Ogilvie.  Beserving  recourse  against  Mr.  Smyth  the  cautioner."  In  the  relative 
deed  of  accession,  the  creditors  bound  and  obliged  themselves  to  accept  of  the  said 
composition;  and,  on  payment  thereof,  to  discharge  their  debtor  Innes.  This  deed 
(like  the  former  subscribed  by  all  the  creditors)  bears  the  following  signatures :  "  Banl^ 
18  July  1805.  Clementina  Ogilvie.  Reserving  recourse  against  Mr.  Smyth  the 
cautioner.     Banff,  18  July  1805.     Mary  Ogilvie.     Under  the  same  reservation." 

After  the  lapse  of  thirteen  years,  these  ladies  applied  to  Mr.  Smyth  for  payment  of 
the  balance  of  the  bond ;  but  the  application  not  having  been  successful,  they  charged 
upon  the  bond ;  and  their  claim  came  into  Court  by  suspension.  The  chBig^is  pleaded, 
that  both  Innes  and  Smyth  were  liable  singtdi  in  solidum  to  them  for  the  full  contents 
of  the  bond.  In  acceding  to  the  composition  by  Innes,  the  chargers  did  not  liheiate 
Smyth,  and  testified  that  fact  by  the  reservation  adjected  to  their  signatures.  The 
suspender  maintained  that  he  had  in  no  way  been  made  acquainted  by  the  chargers  with, 
and  that  he  was  perfectly  [456]  ignorant  of,  the  transaction  with  Innes.  Consequently, 
not  having  been  made  a  party  to  the  reservation,  he  was  relieved  by  the  act  and  deed  of 
the  chargers  liberating  the  co-obligant. 

The  Lord  Ordinary  (4th  December  1818)  sustained  the  reasons  of  suspension;  bat, 
on  advising  representation  and  answers,  allowed  the  chargers  to  state,  in  a  special  con- 
descendence, the  facts  they  aver  and  offer  to  prove  in  regard  to  their  having  entered 
into  a  contract  with  Mr.  Innes,  and  agreed  to  discharge  him  pf  the  debt  upon  reeeiTing 
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a  eompoeition  of  12a  6d.  in  the  pound,  with  the  consent  and  knowledge  of  the  defender! 
Mr.  Smyth ;  and  aleo  the  way  and  manner  in  which  they  offer  to  instruct  this  averment- 
This  order  having  heen  obeyed,  and  a  diligence  and  proof  allowed,  the  Lord  Ordinary 
reported  the  case  on  informations  to  the  Court. 

The  chargers,  resuming  their  plea  that  Innes  and  Smyth  were  co-obligants  in  the 
bond,  and  that,  in  accepting  the  composition  from  Innes,  they  did  not  intend  to  relieve 
Smyth,  but,  on  the  contrary,  expressly  reserved  recourse  against  him,  rnaintained^  that 
it  was  clear  in  law  that  their  recourse  was  not  lost  by  their  concurrence  to  the  discharge. 
At  common  law,  a  co-obligant  or  a  cautioner  has  so  far  the  radical  interest  in  a  conjunct 
and  several  bond  that  the  creditor  is  bound,  as  trustee  for  the  co-obligants,  to  take  no 
steps  in  recovering  his  debt,  which  may  affect  the  right  of  relief,  without  the  concur- 
rence, or,  at  least,  the  knowledge  of  the  co-obligant.     But,  on  the  other  hand,  he  has  a 
right  to  secure,  as  well  and  as  rapidly  as  he  can,  the  payment  of  the  whole  or  part  of 
his  debt,  provided  he  does  not  impede  the  claim  of  the  co-obligant,  from  whom  he 
means  to  demand  the  balance.     Now,  in  the  present  case,  the  terms  of  accession  of  the 
chargers  do  not,  in  any  manner,  impede  or  impair  Smyth's  recourse  against  Innes. 
Smyth  was  a  contingent  creditor,  and  could  have  taken  means  to  secure  his  relief,  in  the 
event  of  his  being  called  on  to  pay ;  and  is  an  actual  creditor  in  relief  the  moment  he 
does  pay.     The  chargers  had  a  right  to  have  proceeded  against  Innes,  and  to  have 
disr^aided  altogether  the  offer  of  composition.     Smyth  might  have  proceeded  against 
Innes  in  like  manner,  unless  Smyth's  responsibility  was  discharged.     But  here  the 
responsibility  was  expressly  reserved.     These  legal  principles  are  supported  by  Leech 
against  Hedderwick,  10th  July  1680,  Stair ;  Whitelaw  and  Kirk  against  Steins,  20th 
May  1814.     As  to  the  averment  sent  to  proof,  the  knowledge  and  consent  of  Mr. 
Smyth  to  the  transaction  with  Mr.  Innes  is  established  beyond  all  doubt.     The  delay 
in  making  the  claim  against  Smyth  arose  from  the  assurances  of  the  chargers'  agent 
(who  was  well  inclined  towards   Innes    and    Smyth)   that  the  business  would  be 
satisfactorily  settled. 

The  suspender  mairiiained  the  preliminary  objection,  that  the  silence  of  the  chargers 
was  fatal  to  their  demand,  and  that  he  [467]  was  entitled  to  the  benefit  of  the  statute 
1695,  chap.  5;  Douglas,  Herron,  and  Company,  against  Eiddick,  20th  November  1792. 
On  the  merits,  he  argued  that  cautionary  obligations  are  to  be  strictly  interpreted ; 
Paisly  against  Rattray,  13th  January  1779;  Glasgow  against  Lord  Selkirk,  18th 
November  1790.  Besides,  a  creditor  is  not  entitled,  without  obtaining  the  concurrence 
of  the  cautioner,  to  take  any  steps  which  may  weaken  the  cautionerVi  claim  of  relief. 
Nor  is  it  an  answer  that  the  reservation  means  that  the  chargers  do  not  discharge  Innes 
unless  Smyth  agree  to  the  discharge.  For  the  terms  of  the  reservation  will  not  bear 
that  interpretation.  The  chargers  agreed  to  liberate  Innes  and  take  their  chance 
against  Smyth,  and  did  not  make  their  success  in  the  last  to  affect  the  validity  of  the 
first.  The  utmost  of  the  chargers'  plea  is,  that  they  intended  to  proceed  against  Smyth. 
But  can  they  do  so  after  having  given  up  to  Innes  7s.  6d.  of  the  debt,  leaving  the 
cautioner  ignorant  of  the  whole  transaction  ?  The  reserving,  in  such  circumstances, 
recourse  against  the  cautioner  cannot  affect  the  legal  plea  competent  to  him,  that  his 
obligation  is  dissolved  by  a  discharge  to  the  principal  unsanctioned  by  him  j  Ersk,  Inst,  b. 
iii.  tit.  3,  sect  66;  Wallace  against  Elibank,  25th  January  1717;  Whitelaw  and  Kirk 
against  Steins,  20th  May  1814,  where  the  question  occurred  in  a  sequestration;  BeHVa 
Q(m.  voL  ii.  p.  229,  489.  The  discharge  to  Innes  was  absolute.  With  the  reservation 
he  had  no  concern.  The  question  is  not,  whether  the  chargers'  acceptance  of  the  com])osi- 
tion  has  deprived  the  suspender  of  his  recourse  against  Innes,  but  whether  the  chargers, 
by  abandoning  definitely  as  in  a  question  with  Innes  their  own  right  to  recover  from 
him  the  excess  above  the  composition,  have  not  acted  in  a  manner  which  entitles  the 
cautioner  to  plead  that,  by  so  doing,  they  have  thrown  away  and  weakened  his  chance 
of  payment;  Bridgeman*B  Ivdeoi^y  Principal  and  Surety,  10,  103,  106,  120;  BdVs  Com, 
T(d.  iL  503.  Besides,  as  to  Innes,  there  was  no  reservation ;  and,  even  if  there  had, 
that  would  have  liberated,  not  subjected,  the  cautioner.  It  is  said  that  Innes  is 
not  to  be  discharged  in  case  the  cautioner  is  to  be  liberated  thereby ;  that  is  in  case 
Smyth  shall  be  held  free  of  the  claim;  but,  if  so,  then  Smyth  cannot  come  against 
hmes,  because,  according  to  the  chargers'  doctrine,  Smyth  is  not  held  free.  Innes  may 
yet  be  liable ;  but  it  is  impossible  to  see  how  the  suspender  still  can. 

The  chargers  have  totally  failed  in  establishing  the  suspender's  knowledge  of,  or 
F.C.  VOL.  n.  31 
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consent  to,  the  transaction  with  Innes ;  and  nothing  conld  be  more  dangerous  Hum  to 
give  effect  to  private  arrangements  between  debtor  and  creditor  in  the  absence  of  fJie 
cautioner. 

The  Court,  in  respect  the  discharge  of  the  debts  in  question,  granted  to  Mr.  Innes  by 
the  chargers,  appeared  to  be  of  a  qualified  and  conditional  nature,  that  the  same  should 
not  be  effectual  to  Mr.  Innes  in  case  the  cautioner  should  be  liberated  thereby,  re-  [45B] 
-pelled  the  reasons  of  suspension;  and  refused,  without  answers,  a  petition  by  Bir. 
Smyth  against  this  judgment. 

[Affirmed,  1  W.  and  S.  316 ;  4  S.E.R  (H.L.)  553 ;  cf.  Orawf&rd  v.  Muir,  R  95.] 


No.  133.  F.C.  N.S.  VI.  458.     24  Nov.  1821.     2nd  Div. 

Claud  Girdwood  and  Company,  Petitioners. — Blackwell  et  Skeris, 

The  Other  Cbeditors  of  Robert  Fleming,  Respondents. — CraTistoun,  Fantftk, 

Jameson. 

JExpenees — Bankrupt — 54  Geo.  III.  c,  137. — No  part  of  the  ezpences  incurred  in  & 
litigation,  in  which  the  trustee  on  a  sequestrated  estate  was  pursuer,  and  a  creditor 
defender,  found  to  be  chargeable  on  that  creditor's  share  of  tiie  divisible  fund,  tbe 
action  having  terminated  in  a  judgment  finding  him  '*  entitled  to  expences/' 

A  submission  was  entered  into,  for  the  adjustment  of  mutual  claims,  betw^o 
Girdwood  and  Company  and  Robert  Fleming.  The  arbiter  issued  notes  of  his  opinion, 
specifying  a  particular  sum  as  due  to  Girdwood  and  Company.  At  this  stage  of  thfl 
proceeding,  Fleming  became  bankrupt;  and  his  estate  having  been  sequestrated, 
Girdwood  and  Company  claimed  to  be  ranked  for  a  sum  greater  than,  according  to  the 
arbiter's  opinion,  was  due,  and  exceeding  also  the  united  amount  of  all  the  other  claims 
lodged  in  the  sequestration. 

The  other  creditors,  at  a  general  meeting,  having  adopted  a  resolution  wfaollj 
rejecting  Girdwood  and  Company's  claim,  the  latter  protested  that  the  ezpencea 
consequent  upon  any  legal  proceeding  that  might  be  instituted  for  the  purpose  of  settii^ 
aside  the  submission  should  not  at  all  affect  their  dividend. 

A  decree-arbitral  was  subsequently  pronounced  in  precise  conformity  with  the 
arbiter's  previous  opinion.  And  for  the  purpose  of  carrying  the  above  resolution  into 
effect,  a  reduction  was  brought  by  the  trustee  of  the  submission  and  decree,  which 
terminated  in  a  judgment  repelling  the  reasons  of  reduction,  and  finding  Girdwood  and 
Company,  the  defenders,  "  entitled  to  ezpences." 

The  trustee  having  been  thereafter  directed  to  charge  the  ex-  [459]  -pences  incurred 
on  both  sides  of  the  litigation  against  the  estate  generally,  Girdwood  and  Company 
petitioned  the  Court,  praying  it  might  be  found  that  their  share  of  the  divisible  fund  in 
tbe  hands  of  the  trustee  should  not  be  burdened  with  any  part  of  those  expences.  The 
creditors  lodged  answers,  which  were  followed  by  replies  and  duplies ;  and  appearance 
was  separately  made  for  the  trustee,  who  admitted  that  he  was  not  personally  interested 
in  the  opposition  to  the  petitioners'  demand. 

Pleaded  by  Girdwood  and  Company. 

There  is  no  reason  to  believe  that  the  meaning  of  the  Court,  in  finding  them 
entitled  to  expences,  was  different  from  what  the  words  of  the  finding  obviously  import, 
namely,  a  full  indemnification  for  the  expences  incurred  in  maintaining  a  suocesafol 
defence.  And,  therefore,  the  object  of  the  judgment  would  be  palpably  defeated  by 
requiring  the  petitioners  to  pay  part  not  only  of  their  own  expences,  but  also  of  those  d 
their  opponents,  that  being  truly  the  result  of  charging  the  whole  expences  upon  the 
bankrupt  estate.  Suppose  the  trustee  had  advanced  t£e  money,  and,  the  estate  being 
inadequate  to  his  reimbursement,  had  got  payment  from  the  respondents,  withoat  ell 
doubt  they  could  have  had  no  relief  against  the  petitioners.  But,  without  affirming  the 
contrary,  the  respondents'  plea  cannot  be  maintained. 

The  judgment  was,  indeed,  pronounced  against  the  trustee  in  his  official  cspscitj; 
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and,  aocoidingly,  the  question  is  merely  as  to  the  effect  of  the  judgment  in  the  distri- 
bution, of  the  funds  in  his  hands.  But^  as  it  would  be  absurd  to  affirm  that,  in  an 
action  brought  for  the  express  purpose  of  annulling  the  petitioners'  grounds  of  debt,  the 
trustee  acted  as  their  representotive  and  for  their  behoof,  it  must  be  presumed  that  the 
Courts  in  awarding  expences,  held  the  creditors  who  authorized  the  litigation  alone  as 
his  constituents,  and  the  real  pursuers  of  the  action. 

There  is  no  room  for  objecting  that  the  resolution  rejecting  the  claim  was  not 
petitioned  against  within  the  statutory  period,  in  so  far  as  it  might  imply  an  instruction 
to  the  trastee  to  litigate  the  question  at  the  expence  of  the  estate.  For,  even  supposing 
the  respondents  had  composed  a  legal  majority  of  the  meeting,  they  could  not,  by  means 
of  any  resolution,  have  precluded  the  Court  hom  doing  complete  and  substantial  justice 
as  in  an  ordinaiy  question  between  pursuer  and  defender. 

But  the  respondents  did  not  constitute  a  majority  in  value,  although  their  plea 
necessarily  assumes  the  contrary.  For  the  petitioners  could  not  be  bound  to  restrict 
their  claim  to  a  lesser  sum  than  they  really  believed  to  be  due,  in  consequence  of  an 
opinion  which  they  were  entitled  to  suppose  the  arbiter  might  either  alter,  or  never 
make  available  by  pronouncing  a  corresponding  award.  And  with  regard  to  the  decree- 
arbitral,  [460]  it  certainly  could  have  no  retrospective  operation  on  the  state  of  the 
vote.  If,  however,  it  were  otherwise,  the  result  would  be  the  same,  since  the  effect  of 
any  abatement  of  the  respondents'  claims  must,  on  that  supposition,  in  like  manner 
draw  back;  and  the  petitioners  offered  to  establish  that,  on  that  footing,  they  still 
eoDstitated  a  majority  in  value  of  the  whole  creditors. 

Answered. — According  to  the  policy  of  the  bankrupt  law,  the  creditors  on  a 
sequestrated  estate  are  constituted  a  corporation,  of  which  the  trustee  is  the  legal  organ 
and  representative ;  it  being  in  this  character  and  relation  only  that  they  are  empowered 
to  direct  and  control  him  in  the  management  and  administration  of  the  estate.  The 
resolutions  of  a  statutory  majority  are  of  course  held  to  be  the  acts  of  the  creditors 
collectively ;  and,  consequently,  the  obligations  incurred  by  the  trustee,  in  carrying  such 
resolutions  into  effect,  attach  to  the  estate,  in  the  first  instance,  and,  secondarUy,  to  the 
nhole  creditors  ranked  upon  it. 

There  is  obviously,  therefore,  no  room  for  raising  a  distinction  between  an  action 
bronght  by  the  trustee  against  a  creditor,  and  one  against  a  third  party.  In  both  cases, 
strictiy  considered,  the  trustee  represents  the  bankrupt  estate ;  and,  if  found  liable  in 
expencee,  the  burden  falls  on  the  trust-funds,  or,  failing  them,  on  the  creditors  at  large. 
The  judgment  in  question  was  confessedly  obtained  against  the  trustee  in  his  official 
character,  and  is  conceived  in  the  usual  terms ;  and,  therefore,  it  is  impossible,  con- 
astently,  to  give  such  effect  to  the  finding  in  question  as  must  imply  that  he  represented 
certain  only  of  the  creditors,  and  not  the  body  collectively. 

A  judgment,  besides,  finding  that  the  expences  incurred  in  the  litigation  mast  be 
wholly  borne  by  the  respondents,  would  have  been  manifestly  incompetent,  as  being  a 
decree  virtually  rescinding  a  resolution  of  the  creditors  of  an  opposite  tenor,  that  had 
become  unchallengeable  in  consequence  of  not  having  been  duly  complained  of  to  the 
Court,  as  required  by  the  statute. 

It  is  no  answer  that  the  petitioners  originally  claimed  to  be  ranked  for  a  greater 
amount  than  the  debts  of  the  other  creditors ;  for  the  claim,  under  the  circumstances, 
was  unwarrantably  stated :  And,  besides,  the  resolution  authorizing  the  expences  of  the 
litigation  to  be  advanced  out  of  the  trust-funds,  was  adopted  as  the  act  of  a  legal 
majority,  and,  as  such,  must  be  presumed  to  have  been  acquiesced  in  by  the  petitioners. 

A  majority  of  the  Judges  concurred  in  opinion  that  no  part  of  the  expences  were 
chargeable  upon  the  petitioners'  share  of  the  divisible  fund,  even  supposing  the  creditors 
who  supported  the  resolution  in  question  had  formed  a  msgority  in  value.  And  the 
Court  found  accordingly.  The  respondents  having  brought  the  [461]  judgment  under 
review,  the  Court,  upon  advising  the  petition  with  answers,  adhered. 
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No.  135.  F.C.  N.S.  VI.  462.     28  Nov.  1821.     2nd  Div. 

James  Carmck  Moobe,  Petitioner, — Clerk. 
Taillie — Regtstration, 

A  petition  was  given  in  for  recording,  in  the  record  of  entails,  an  entail  ezecatod 
by  the  deceased  Robert  Carrick,  Esquire,  of  Braco,  in  favour  of  the  petitioner  and 
certain  other  heirs  of  entail,  stating  that,  since  the  said  entail  was  executed,  the  nuk5 
of  it  had  sold  part  of  the  lands ;  and,  therefore,  praying  to  authorize  the  keeper  of  tbe 
said  record  to  leave  out  of  the  record  the  description  of  the  lands  which  had  been  edi 

The  Court  granted  warrant  for  recording  the  entail;  but  refused  to  allow  the 
description  of  the  lands  sold  to  be  left  out  of  the  record. 


No.  137.  F.C.  N.S.  VI.  472.     30  Nov.  1821.     2nd  Div. 

Miss  Janet  Kyle,  &c.  Petitioners. — John  Clerks  And,  Rutherford. 

Thomas  Kyle's  Trustee  and  Adam  Whyte,  Respondents. — Bo.  Forsyth, 

J.  A,  Murray,  James  Walker, 

Title  to  Pursue — Implied  Assignation — Transference, — A  disposition  of  lands  found  to 
be  a  legal  title,  in  the  person  of  the  disponee,  to  waken  a  reduction  of  a  prior  eon- 
veyance  of  the  property  raised  by  the  disponer,  and  insisted  in  by  him  at  the  period 
of  his  death. 

David  Kyle  having  raised  and  executed  a  summons  of  reduction  of  an  irrevocaUe 
disposition  of  the  fee  of  part  of  his  estate,  his  liferent  only  being  reserved,  on  thi 
grounds  of  facility,  fraud,  and  lesion,  executed  a  mortis  causa  revocable  settlemeDi 
in  favour  of  Miss  Kyle,  sister  of  his  heir-at-law.  The  reduction  was  afterwards  called 
in  Court,  a  proof  led,  and  parties  ordered  to  debate  on  its  import ;  but  the  pursuer  died 
before  farther  procedure. 

Upon  this  event,  the  heir  entered  into  a  transaction  with  the  defender;  in 
pursuance  of  which  the  latter  conveyed  the  lands  to  the  heir,  who,  afterwards  falliog 
into  embarrassed  circumstances,  disponed  this  and  other  property  in  trust  for  behoof  of 
his  creditors.  Under  the  trust,  the  lands  in  question  were  sold,  and  the  puicbasei 
completed  his  titles. 

Miss  Kyle,  in  virtue  of  the  settlement  in  her  favour,  brought  a  reduction  of  the 
subsequent  conveyances  of  the  lands,  and  also  [473]  raised  a  process  of  wakening  of  the 
reduction  of  the  prior  disposition,  in  which  no  procedure  had  taken  place  since  the 
death  of  David  Kyle. 

In  the  wakening,  the  heir's  trustee  and  the  purchaser  sisted  themselves  as 
defenders ;  and  pleaded,  besides  other  defences  of  a  preliminary  nature,  want  of  title  in 
Miss  Kyle  to  insist  at  all,  in  respect  she  had  not  a  special  assignment  to  the  procesB. 
The  Lord  Ordinary  found,  in  relation  to  this  plea,  "  That,  although  the  pursuer  might 
have  raised  an  action  of  reduction,  at  her  own  instance,  of  the  disposition  granted  by 
the  late  David  Kyle  to  William  Kyle,  with  the  infeftment  following  upon  it,  in  her 
character  of  gratuitous  disponee  of  David  Kyle,  yet  she  has  no  title  as  disponee,  and 
without  an  assignation  to  the  process,  to  insist  in  a  wakening  of  the  reduction ;  and, 
therefore,  that  on  this  ground  the  present  action  must  be  dismissed." 

Upon  advising  a  petition  against  this  interlocutor,  with  answers,  the  Judges  weze 
equally  divided  in  opinion ;  and,  upon  resuming  consideration  of  the  case,  a  minute  aod 
answers  were  ordered,  chiefly  on  the  import  and  bearing  of  the  Act  1693,  c  15,  on  the 
question  of  title. 

Pursuers'  argument, — An  assignation  of  the  action  is,  in  direct  terms,  included  in 
the  clauses  of  the  settlement  disponing  the  lands,  "  together  with  all  right,  title^  ud 
interest,  claim  of  right,  property,  and  possession,  which  the  granter  or  his  predeeeeson 
had,  have,  or  could  pretend  right  to  the  same ; "  and  constituting  the  pursuer  *'  cessioser 
and  assignee  to  the  writs,  titles  and  securities  of  the  lands ;  with  power  to  pursue  for 
implement  and  fulfilment  of  the  said  writs,  titles,  and  securities,  as  accords."    The 
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dlsponei  haTing  been  completely  divested  of  the  fee,  the  reductioii  became  absolutely 
neceesary  for  tiie  purpose  of  reinstating  him  in  the  feudal  right,  and  enabling  him 
▼alidly  to  dispone.  The  reduction  and  decree  to  be  obtained  in  it  would,  therefore, 
f onn  one  of  the  titles  to  the  property :  And,  at  any  rate,  the  action  must  be  allowed  to 
fall  under  the  words  "  right,  and  claim  of  right/'  not  by  implication,  but  directly. 

But^  independently  of  any  express  or  direct  assignment,  a  disposition  of  lands  must 
always,  virtually  and  by  implication,  carry  an  action,  whether  subsisting  or  terminated 
by  decree,  that  is  necessary  for  rendering  the  conveyance  effectual,  or  facilitating  the 
transmission  of  the  right  An  action  having  this  tendency  is  a  subordinate  right,  and 
cornea  clearly  within  the  maxim,  accessorium  sequiturprindpale.  Any  supposable  difficulty 
in  the  application  of  the  maxim,  where  the  process  has  various  and  complicated  conclusions, 
does  not  occur  in  the  present  case,  the  maker  of  the  settlement  having  neither  title  nor 
interest  to  raise  the  action,  except  as  connected  with  the  subject  conveyed,  and  the  con- 
veyance not  being  in  reality  enlarged  beyond  his  manifest  intention,  in  supposing  an 
implied  assignment  to  the  action.  It  [474]  is  impossible  to  believe  the  disponer  could 
mean  that  the  action  should  go  to  his  heir,  while  he  was  disponing  the  subject  of  the 
action  to  another  party. 

It  cannot  be  truly  pleaded  that  the  heir  had  an  interest  to  insist.  Success  in  the 
reduction  could  not  establish  the  invalidity  of  the  settlement  in  favour  of  the  pursuer. 
It  was  a  revocable  deed ;  and,  containing  a  clause  dispensing  with  delivery,  remained  in 
Uie  grantor's  possession.  The  charge,  on  the  other  hand,  against  the  defender,  was  that, 
taking  advantage  of  David  Kyle's  natural  facility  of  disposition,  increased  by  old  age, 
he  had  prevaQed  on  him  to  execute  a  deed,  which  he  understood  to  be  a  grant,  in  its 
nature  and  terms,  capable  of  being  recalled  at  pleasure ;  and  farther,  that^  in  order  to 
procure  infeftment,  possession  of  the  disposition  was  fraudulently  obtained.  Fraud  and 
lesion  are,  therefore,  the  chief  grounds  of  reduction ;  and  these  could  not  be  available 
in  any  attempt  to  set  aside  the  settlement  upon  which  the  pursuer  founds. 

I^  again,  there  were  any  weight  in  the  observation,  that,  when  the  settlement  was 
executed,  the  summons  of  reduction  had  not  been  called  in  Court,  the  answer  would  be 
sufficient,  that^  in  this  question,  the  date  of  the  execution  of  the  deed  is  not  to  be  con- 
sidered, but  the  period  when  it  was  intended  to  take  effect,  namely,  the  death  of  the 
granter,  at  which  time  the  action  was  in  dependence;  28th  June  1610,  Blair  against 
Gray,  Hcuidington;  17th  January  1622,  Hay  against  Kerr,  Kerse;  21st  February  1629, 
Smith  against  Henderson,  SpoUiswood ;  1682,  Williamson  against  Threpland,  Hare, ; 
23d  November  1627,  Dunbar  against  Williamson,  Durie;.  24th  March  1637, 
Tallibarden  against  Robinson,  Durie;  5th  December  1665,  Begg  against  Begg,  Stair; 
19th  December  1710,  Erskine  against  Hamilton,  Forbes ;  2d  July  1667,  Sinclair 
against  Gouper,  Stair;  5th  January  1699,  Fullerton  against  Muir,  Fount,;  25th 
November  1702,  Bothwell  against  Clerk,  Fount.;  14th  January  1779,  Macleod  against 
Crichtonj  28th  February  1751,  Wilson  against  BnrreU,  KUk.;  Ist  December  1747, 
Colquhoun  against  Ck>lquhoun,  KiUc. ;  Stair^  b.  iv.  tit.  34,  sect.  1 ;  Bank.  b.  iv.  tit.  24, 
sect.  63 ;  Ersk.  b.  iv.  tit  1,  sect.  60 ;  Bdl^  vol.  i.  p.  99. 

The  Act  1693,  c.  15,  by  itself  demonstrates  that  the  pursuer  is  in  tittUo  to  insist. 
One  of  its  provisions  is  in  the  following  terms : — *'  And  further,  it  is  statute  that,  if  it 
shall  happen  the  pursuer  to  decease  at  any  time  during  the  dependence  of  any  process 
laised  at  his  instance,  there  shall  be  no  need,  for  hereafter,  for  his  heir,  executor,  or 
assignee,  to  raise  and  obtain  a  transferring  activS;  but  the  said  heir,  executor,  or 
assignee,  is  hereby  allowed,  upon  production  of  his  service  or  retour,  confirmed  testament, 
or  special  assignation,  though  not  intimate,  to  insist  in  the  principal  cause,  sicklike  in 
all  respects  as  the  pursuer,  at  whose  instance  the  process  was  raised,  might  do,  if  he 
were  still  in  life."  The  object  of  the  statute  was  to  abolish  transferrings  aetivS ;  and 
the  legislature  took  into  consideration  the  three  cases  in  which  there  could  be  any 
necessity  [475]  for  that  proceeding,  namely,  the  cases  of  the  heir,  executor,  and 
singular  successor,  who,  as  in  a  former  provision  of  the  statute,  is  here  called  the 
assignee.  The  sole  purpose  of  requiring  the  production  of  the  service  or  retour,  and 
confirmed  testament,  is  to  prove  the  character  of  heir  and  executor  in  the  subject  to 
which  the  action  is  relative ;  and  in  the  same  manner  the  production  of  the  assignation 
is  to  shew  the  assignee's'  right  to  the  subject  of  the  action ;  the  law  holding  that  the 
action  belongs  to  the  party,  whether  heir,  executor,  or  special  assignee,  to  whom  the 
property  in  question  belongs. 


486  KYLE,  &a  V.  Kyle's  trustee,  &c.  f.o.  iwi,  ili  n 

A  special  asBignation  is  used  in  contradistinction  to  a  general  assignation,  whidi  of 
itself  could  not  complete  a  right  to  the  subject  It  is  otherwise  with  a  special  bsb^u- 
tion,  which,  in  this  respect,  places  the  assignee  on  the  same  footing  with  the  heir  served, 
or  the  executor  confirmed.  And,  therefore,  to  maintain  that,  in  addition  to  a  spedal 
assignation  of  the  subject  of  the  action,  a  special  assignment  to  the  action  iteeli  b 
required,  is  a  most  unauthorised  restriction  of  the  statute,  which,  besides,  renden  the 
enactment  superfluous,  since  an  assignment  to  the  action  specially  must^  at  all  laoo, 
without  any  transference,  haye  entitled  the  assignee  to  carry  on  the  procedure. 

Defender's  argument — 

An  action  is  itself  a  separate  personal  right,  creating  claims  and  obligations  aput 
from  the  proper  subject  of  the  action.  Where  a  process  has  not  been  specially  aasigned 
upon  the  death  of  the  pursuer,  his  heir  or  executor  has  the  only  title  to  insist.  A  oon- 
Teyance  of  the  subject  does  not,  upon  any  legal  principle,  constitute  the  dispones  bis 
author's  representatiye  in  any  relatiye  action  instituted  by  the  latter.  And  as  the 
disponee  is  not  liable  in  any  obligation  incurred  by  the  pursuer  in  the  course  of  the 
litigation,  so  he  cannot  preclude  the  heir  from  prosecuting  the  action,  it  may  be^  for 
objects  in  which  the  disponee  has  no  concern. 

The  settlement  does  not  contain  a  special  assignment  to  the  action.  And,  eren 
supposing  a  general  assignation  sufficient  in  law,  the  action  in  question  at  least  cannot  be 
held  to  have  been  included,  either  directly  or  by  implication,  in  the  clauses  of  ordinary 
style  above  quoted.  La  the^r^^  place,  there  was  no  depending  action  when  the  deed  vbs 
executed.  And,  next^  the  whole  settlement  pre-supposes  a  complete  title  of  property,  aod 
power  of  absolute  disposal  in  the  maker,  although,  in  fact,  he  was  at  the  time  entinlf 
divested.  Of  course,  he  must  haye  anticipated  that  the  process  would  be  brought  to  & 
conclusion  by  himself,  and  before  the  deed  was  intended  to  take  effect. 

The  action  being  thus  essentially  of  a  preliminary  nature,  it  follows  that  it  cannot 
be  viewed  as  an  accessory  or  consequential  right.  In  all  cases  where  subordinate  ngbts 
or  privileges  have  [476]  followed  as  accessories,  the  principal  right  was  fully  vested  in 
the  grantee ;  whereas,  the  settlement  in  question  was  not  alone  and  by  itself  calculated 
to  transfer  the  property. 

As  the  heir  or  executor,  according  to  legal  principle  at  least,  undeniably  representi 
the  deceased  in  all  actions  raised  at  his  instance,  a  title  to  insist  could  not,  even  upon 
equitable  considerations,  be  recognized  in  a  third  party  if  the  proper  representative  can 
qualify  an  interest  in  the  action.  But,  in  the  present  case,  the  heir-at-law  had  mani- 
festly such  an  interest ;  for,  if  David  Kyle  was,  on  account  of  advanced  age  and  facility 
of  disposition,  incapable  of  executing  the  disposition  under  reduction,  of  course  the  same 
causes  would  invalidate  any  similar  deed  afterwards  granted  to  the  prejudice  of  his  heit 
And,  consequently,  in  every  view  of  the  question,  the  virtual  discharge  of  the  action  by 
the  heir  ought fto  be  found  effectual;  Black,  b.  ii.  cap.  30;  ErsJc  b.  iv.  tit.  1,  sect.  60; 
Geddes,  Supplicant,  28th  February  1751,  Elchtes. 

The  Act  1693  cannot  aid  the  petitioner's  plea;  for,  as  the  disponee  in  the  Gonvey- 
ance  of  a  feudalized  subject  is  not,  according  to  technical  language,  an  assignee^  Hub 
Kyle  does  not  fall  within  the  statutory  description  of  persons  who  are  privileged  to  insist 
without  a  transference,  even  assuming,  contrary  to  the  truth,  that  the  special  assignati(» 
meant  in  the  Act  is  not  an  assignment  to  the  action  specially,  but  to  the  subject  of  the 
action;  Ersk.  b.  iii.  tit.  5,  sect  1« 

The  Judges  came  to  be  unanimously  of  opinion  that  a  special  assignation  to  the 
action  was  not  necessary ;  and  it  seemed  to  be  held  generally  that  the  disposition  to  tiie 
lands,  independently  of  the  particular  clauses  of  the  settlement  founded  on,  affoided  to 
the  pursuer  a  valid  title  to  insist.  The  Court  accordingly  *' altered  the  interlocator 
complained  of,  in  so  far  as  it  dismissed  the  action  on  account  of  the  petitioners  not 
having  a  special  assignation  to  the  process  raised  by  David  Kyle." 

[S.C.,  1  S.  171.] 
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No.  138.  F.C.  N.S.  VL  477.    4  Dec  1821.     Ist  Div. 

BoBERT  COLTHART  and  OtheiB,  Petitioners. — Thomas  Maitland, 

GoYSSNOR  and  Company  of  the  Bank  of  Scotland,  Respondents. — James 

Walker, 

Bankrupt — Sequestraiion, — A  bank  agent,  whose  constituents  formed  a  minority  in  value 
on  a  sequestrated  estate,  not  entitled  by  his  vote  to  throw  the  ezpence  of  prosecution 
against  the  bank  on  the  other  creditors,  in  the  first  instance. 

The  petitioners  were  creditors  on  the  estate  of  J.  and  M.  Gordon,  cattle-dealers,  who 
had  been  sequestrated  under  the  54th  Geo.  IlL  c.  137.  At  a  meeting,  the  creditors 
instructed  the  trustee  to  raise  and  insist  in  a  process  against  the  Governor  and 
Company  of  the  Bank  of  Scotland,  to  compel  repetition  of  the  several  sums  of  money 
illegally  paid  by  the  bankrupts  to  the  Bank  within  the  60  days  immediately  preceding 
the  date  of  the  sequestration."  The  agent  for  the  Bank  of  Scotland  did  not  vote  against 
this  motion,  although  he  protested  that  he  had  right  to  do  so.  At  a  subsequent  meeting, 
however,  he  moved,  '*  on  behalf  of  the  Bank  of  Scotland,  that  the  expence  of  any  such 
process  shall  in  the  first  place  be  incurred  and  defrayed  by  the  voters  for  such  process 
individnally,  and  not  by  the  trustee  nor  by  the  sequestrated  estate.  The  agent 
supported  ^va  motion  by  his  vote,  and  it  was  consequently  carried. 

Against  this  resolution  the  petitioners  complained  by  petition  under  the  statute; 
and,  on  advising  the  case  with  answers,  the  Court  were  unanimously  of  opinion  that  the 
bank  agent  should  not  have  voted  upon  such  a  question ;  and  they  accordingly  altered 
the  resolution. 


No.  139.        F.C.  N.S.  VL  478.    4  Dec.  1821.     1st  Div.— Lord  Alloway. 

Gordon's  Trustees,  Pursuers. — Cranstoun,  Baird,  More. 

Harper  and  Others,  Defenders. — Moncrieff,  Keay,  Whigham. 

Service — Trtiet — Conditional  Institute. — Circumstances  under  which  an  heir  was  found 
to  have  ^jus  crediti  under  his  grandfather's  trust-deed,  and  a  vested  right  in  his  own 
person,  without  service,  to  compel  the  trustees  to  denude;  and  validly  to  have 
conveyed  that^u^  crediti  to  trust  disponees,  who  thereby  acquired  a  title  to  insist  in 
an  action  of  declarator  and  adjudication  against  the  heirs  of  the  grandfather's  trustees, 
and  to  make  up  titles  and  convey. 

William  Grordon,  younger  of  Holm,  was  infeft  on  the  21st  of  March  1749,  on  a  Crown 
charter,  in  the  lands  of  Craig  and  Corse.  For  onerous  causes,  he  conveyed  these  lands 
to  William  Tait  of  Lochinkitt,  his  father-in-law,  who  took  infeftment.  In  1753,  Tait 
executed  a  trust-disposition,  proceeding  on  the  following  narrative :  "  I,  William  Tait  of 
Lochinkitt,  considering  it  a  duty  incumbent  upon  me,  notwithstanding  of  different 
reasons  inductive  to  the  contrary,  to  make  a  suitable  provision  out  of  my  estate  for  the 
support  of  Margaret  Tait,  my  daughter,  married  without  my  consent,  and  contrary  to  my 
inclination,  to  William  Gordon,  eldest  son  of  William  Gordon,  late  of  Holm,  and  for  the 
support,  aliment,  and  education  of  such  children  as  are  or  may  be  procreated  of  her 
body  in  the  said  or  any  subsequent  marriage ;  and  at  the  same  time  considering  that  the 
settlement  underwritten  may  be  the  most  rational  for  providing  and  securing  that  part 
of  my  estate  which  I  intend  to  make  over  for  answering  the  purposes  aforesaid,  do  there- 
fore, by  these  presents,  with  and  under  the  provisions  underwritten,  and  particularly 
with  and  under  this  condition,  that  the  estate  hereafter  conveyed  shall  descend,  and  I 
do  hereby  provide  and  make  over  the  same,  to  and  in  favour  of  such  heirs  or  disponees 
as  would,  by  settlements  made,  or  to  be  made,  by  me,  and,  failing  that,  by  law,  succeed 
to  the  said  estate,  if  the  said  Margaret  Tait,  my  daughter,  and  the  issue  of  her  body, 
were  naturally  dead ;  and  that,  in  case  the  said  Margaret  Tait  or  her  said  issue  shall 
attempt  to  impugn  this  settlement,  or  in  any  manner,  directly  or  indirectly,  attempt  to 
take  up  the  succession  to  the  lands  after  conveyed  otherwise  than  in  virtue  of  [479]  this 
settlementi  or  to  challenge  or  impugn  the  settlements  made,  or  to  be  made^  by  me^  of 
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the  other  parts  of  my  estate,  real  or  personal,  dispone  and  make  over,"  &c.  Then  follows 
a  conveyance  of  the  lands  to  two  persons  nominaitm  as  trustees,  to  the  survivor  of  them, 
and  to  such  persons  as  might  be  named  or  assumed ;  "  and,  failing  all  the  said  troEtoes 
by  decease  or  non-acceptance,  to  and  in  favour  of  such  other  trustees  or  trustee  as  shall, 
from  time  to  time,  be  named  by  a  deed  or  deeds  under  the  hands  of  the  sheriff-depute 
of  Dumfries  for  the  time." 

After  reserving  his  own  liferent,  Mr.  Tait  declared  the  purposes  of  the  trust  to  be, 
that  the  rents  uplifted  by  the  trustee  or  trustees  were  to  be  paid  over  to  his  daughter, 
Margaret  Tait  After  her  death,  the  rents  were  to  be  laid  out  and  employed  by  the 
trustees,  as  they  might  see  proper,  for  the  aliment,  clothing,  and  education  of  her 
children  and  grandchildren.  In  Uie  event  of  Margaret  Tait  dying  without  lesvizig 
children  or  grandchildren,  the  rents  (subject  to  restriction)  were  to  be  paid  to  her 
husband,  Mr.  Gordon,  if  he  survived  her,  for  his  support  and  aliment ;  and  it  is  next 
declared,  *'  That  as  soon  after  the  decease  of  the  said  Margaret  Tait,  my  daughter,  as 
the  heir  of  her  body,  if  a  male,  shall  arrive  to  the  years  of  majority,  or  a  female,  shall 
arrive  to  such  years,  or  be  married,  the  trustees  or  trustee,  accepting  and  acting  for  the 
time,  shall  be  obliged  to  denude  themselves  of  the  said  lands  to  and  in  favour  of  audi 
heir  or  heirs ;  under  this  condition  always  that,  in  case  of  the  after  failure  of  such  heir 
or  heirs,  and  their  issue,  the  right  of  the  surviving  husband  of  the  said  Margaret  Tait 
to  the  liferent  provision  foresaid,  shall  revive,  from  and  after  the  time  of  such  failure; 
and,  in  case  of  children  or  grandchildren,  other  than  the  heir  aforesaid,  shall,  at  the 
time  of  granting  a  disposition  denuding  the  said  trustees,  be  procreated  and  existing  of 
the  body  of  the  said  Margaret  Tait,  they  the  said  trustees  or  trustee  shall  have  power  to 
burden  the  said  lands,  and  disposition  thereof,  with  such  provisions  in  favour  of  the 
other  children  or  grandchildren  aforesaid,  as  to  the  said  trustees  or  trustee  shall  aeem 
proper.  That,  in  case  of  the  decease  of  the  said  Margaret  Tait,  my  daughter,  without 
leaving  issue  descending  from  her  body,  the  trustees  or  trustee  accepting  or  acting  for 
the  time  shall  be  obliged  to  denude  of  the  said  lands,  in  favours  of  such  disponees  as 
shall  be  appointed,  by  settlements  made,  or  to  be  made,  by  me,  and,  failing  thereof  to 
and  in  favours  of  my  heirs  whatsoever.  And  in  case  the  said  trustees  shall  refuse  or 
postpone  the  granting  a  proper  deed  denuding  them  as  aforesaid,  these  presents  are, 
from  and  after  che  time  of  such  refusal,  declared  void  and  null  to  all  intents  aod 
purposes,  and  that,  notwithstanding  thereof,  my  said  heirs  or  disponees  may  make  up 
titles,  and  succeed  to  the  said  lands,  in  the  same  manner  as  if  these  presents  had  never 
been  granted." 

The  trust-deed  contains  a  procuratory  of  resignation  and  pre-  [480]  -cept  of  sasine, 
upon  which  the  trustees  nominatim  mentioned  in  it  were  infef t  during  the  lifetime  of 
the  grantor.     William  Tait  died  in  1754. 

Margaret  Tait  had  several  children,  all  of  whom,  except  Robert,  died  in  infancy. 

Upon  the  death  of  William  Tait,  the  trustees  declined  to  accept  of  the  trust; 
whereupon  Margaret  Tait  and  her  husband  applied  to  the  sheriff  of  Dumfries-shiie  to 
nominate  proper  persons  as  trustees,  in  terms  of  the  deed.  Certain  individuals  were 
accordingly  appointed,  "  while  the  children  procreated  of,  and  descending  from  the 
body  of  the  said  Margaret  Tait,  were  under  age,  for  executing  the  said  trust-right  aod 
disposition,  in  terms  thereof,  with  full  power  to  them  to  do  every  thing  that  by  the 
said  trust-right  the  trustees  therein  named  could  do  themselves,  had  they  accepted  of 
the  trust." 

These  trustees  managed  the  estate  until  the  majority  of  Robert  Gordon ;  at  whieh 
period  he  entered  into  possession  of  the  lands,  and  continued  it  until  his  death  in  1818. 
He  did  not,  however,  take  any  legal  steps  for  calling  upon  the  trustees  appointed  by  tiie 
sheriff  to  denude  in  his  favour ;  nor  did  it  appear  that  he  had  ever  adopted  any  measures 
to  complete  a  title  in  his  own  person  to  the  lands  of  Craig  and  Corse,  or  to  connect  him- 
self with  the  trust-deed  of  1753.  He  made  up  titles,  however,  in  1759,  to  the  lands  of 
Lochinkitt.  In  1815  he  executed  a  deed,  whereby  he  assigned  and  disponed  to  trastees 
all  and  sundry  his  whole,  real,  and  personal  estate,  of  whatever  description,  and,  Mr 
aUct^  the  lands  of  Craig  and  Corse,  for  the  purpose  of  distribution  among  his  own  rela- 
tions. The  deed  contains  an  obligation  to  himself  and  heirs  to  infeft  the  trustees,  a 
procuratory  of  resignation,  and  a  precept  of  sasine  in  common  form. 

On  Robert  Gordon's  death,  his  trustees  raised  an  action  of  declarator  and  adijudiear 
tion  against  the  heirs  and  representatives  of  William  Tait,  of  Robert  Gordon  their  con- 
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•tituent,  of  the  trustees  appointed  in  the  trust-deed  of  1753,  and  of  the  trustees 
appointed  by  the  Sheriff.  The  summons  concludes,  that  it  should  be  found  and 
dedared  that,  in  consequence  of  the  non-acceptance  of  the  trustees  named  by  William 
Tait,  and  of  their  being  no  substitution  of  their  heirs,  the  trust  expired  upon  their 
deaths,  or,  at  least,  upon  the  deaths  of  the  trustees  named  by  the  sheriff.  That  the 
lands  of  Craig  and  Corse,  in  terms  of  the  trust-right,  "  fell,  and  belonged  to  Robert 
Gordon  as  the  only  heir  of  the  body  of  the  said  Margaret  Tait,  who  attained  to  the  years 
of  majority ;  and  that,  as  soon  as  he  arrived  at  the  years  of  majority,  according  to  the 
true  meaning  and  import  of  the  said  trust-deed  under  the  conditions  therein  contained, 
and  that  a  personal  right  to  the  said  lands  and  others,  to  the  effect  of  obliging  the 
trustees  and  factors,  appointed  as  aforesaid,  to  denude  themselves  of  the  said  trust- 
estate,  and  convey  the  same  to  the  said  Robert  Gordon,  in  terms  of  the  said  William 
Tait's  trust^ettlement,  or  otherwise  to  take  up  the  fee  and  property  [481]  of  the  said 
trust-estate  by  judicial  measures,  was  fully  vested  in  the  person  of  the  said  Robert 
Gordon,  upon  his  attaining  to  the  years  of  majority,  and  was  by  him  effectually  con- 
veyed to  the  pursuers,  as  his  trustees,  by  his  deed  of  settlement."  The  summons  con- 
cludes, that  all  this  being  found  and  declared,  the  lands  of  Craig  and  Corse  should  be 
adjudged  and  declared  to  belong  to  the  pursuers,  as  Robert  Gordon's  trustees,  for  the 
purposes  of  the  trust  by  him. 

The  heirs-at-law  of  WiUiam  Tait  appeared,  and  pleaded^ — That  as  Robert  Gordon 
never  took  any  steps  for  connecting  himself  with  the  trust-disposition  of  1753,  he  had 
no  power  to  convey  the  lands  of  Craig  and  Corse  to  the  pursuers ;  and  that,  upon  his 
death,  the  succession  opened  to  the  heirs  of  William  Tait. 

On  parties  being  heard,  and  memorials  advised,  the  Lord  Ordinary  pronounced  this 
judgment : — ''  Finds,  That  the  late  William  Tait  of  Lochinkitt,  in  1753,  conveyed,  by 
a  trust-deed,  the  lands  of  Craig  and  Corse,  in  which  he  stood  feudally  invested,  to 
certain  trustees  therein  named ;  whom  failing,  to  such  persons  as  they  should  assume ; 
whom  failing,  to  such  persons  as  should  be  named  by  the  Sheriff-depute  of  Dumfries- 
shire ;  and  the  trustees  being  infef t,  the  truster  was  completely  denuded  of  these  lands : 
Finds,  Th&t  the  purposes  of  the  trust  were,  to  pay  over  the  rents  of  these  lands  to 
Margaret  Tait  his  daughter,  spouse  of  William  Gordon,  after  the  truster's  death ;  and 
after  her  death  these  rents  were  to  be  employed  in  the  alimenting,  clothing,  and  educa- 
ting of  her  children  and  grandchildren ;  and  then,  in  the  event  of  her  death,  leaving 
an  hei^mal6  or  female  of  her  body,  the  trustees  accepting  were  bound  to  denude  them* 
selves  of  the  said  lands  to,  and  in  favour  of,  such  heir-maJe,  upon  his  attaining  the  age 
of  twenty-one,  or  heir-female,  upon  her  majority  or  marriage ;  and  that^  in  case  of  the 
death  of  Margaret  Tait  without  heirs  of  her  body,  the  trustees  should  be  obliged  to 
denude  in  favour  of  such  disponees  as  the  truster  should  name  by  settlement ;  whom 
failing,  in  favour  of  his  heirs  whatsoever :  Finds,  That  Robert  Grordon,  the  son  of 
Maigaret  Tait  and  William  Gordon,  attained  the  age  of  twenty-one  years,  and  the 
tmstees  surrendered  the  possession  of  these  lands  to  him,  and  he  remained  in  possession 
of  the  same  for  many  years,  until  his  death  in  1818:  Finds,  That  Robert  Gordon, 
either  from  the  death  of  the  trustees,  or  from  some  other  cause  not  explained,  had  not 
obtained  any  conveyance  from  the  trustees,  nor  had  he  completed  any  other  title  what- 
ever to  these  lands :  Finds,  That  Robert  Gordon  executed  a  trust-deed  in  favour  of  the 
pursuers  of  this  action,  and  conveyed  to  them  these  lands  of  Craig  and  Corse,  for  certain 
purposes  therein  mentioned,  who  brought  the  present  action  for  completing  a  feudal 
tide  to  these  subjects :  Finds,  That  Robert  Gordon,  as  the  son  of  Margaret  Tait,  upon 
[482]  his  attaining  majority,  was  entitled  to  have  brought  an  action  against  the  trustees 
to  compel  them  to  yield  the  possession,  and  to  denude  themselves  of  these  subjects  in 
his  favour,  and  that  he  would  have  been  entitled  to  complete  a  feudal  right  to  the  sub- 
jects by  abjudication,  if  they  had  declined  so  to  do,  and  by  which  he  might  have  vested 
a  complete  feudal  title  in  his  person  :  Finds,  That  in  all  these  circumstances,  the  ques- 
tion at  issue  seems  to  be,  whether  Robert  Gordon,  having  in  him  this  equitable  right  of 
exiling  upon  the  trustees  to  denude,  and  of  vesting  in  himself  a  personal  or  a  feudal 
right  to  these  lands,  had  acquired  such  a  right  as  to  enable  him  to  transmit  the  same  to 
his  heirs  and  gratuitous  disponees,  to  the  prejudice  of  the  heirs  whatsoever  of  the 
tnuter,  who  upon  his  failure  were  substituted  to  him  in  the  trust-deed :  And  in  respect 
that  this  case  has  not  been  pleaded  at  the  Bar,  appoints  counsel  to  be  heard  upon  this 
point" 
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His  Lordship  afterwards  found,  **  That,  Robert  Gbrdon,  the  eldest  son  of  Mazgwel 
Tait,  had  the  Jus  crediti  under  the  trust-deed  executed  by  his  grand&ther,  William  Tail| 
and  had  in  his  person  a  vested  right  to  compel  the  trustees  to  convey  to  him  the  landi 
in  question,  in  terms  of  the  trust4eed  by  which  they  held  these  lands;  and  that  be 
could  have  brought  an  action  against  the  trustees  to  compel  them  to  denude  in  hk 
flavour  without  any  service :  That  as  Robert  Gordon,  by  his  trust^leed  in  question,  has 
conveyed  all  the  right  he  had  to  the  lands  in  question  to  the  pursuers,  he  luw  conveyed 
to  them  the^tM  crediti  which  stood  in  his  person,  and  which  enables  them  in  that  eht^ 
acter  to  bring  an  action  against  the  heirs  of  the  trustees,  in  the  same  manner  as  the 
deceased  himself  could  have  done,  to  make  up  titles  and  convey  the  aubjecfes  in  qim- 
tion ; "  therefore  repelled  the  defences,  and  decerned  in  terms  of  the  libel. 

The  defenders  petitioned^  and  maintained, — ^That  they  are  subslStutes  under  tbe 
trust-disposition,  for  the  substitution  in  their  favour  was  to  take  effect  unless  hein  of 
the  body  of  Margaret  Tait  were  in  existence  when  the  trustees  denuded  them8el?es; 
Erah.  Ins,  b.  iii.  tit  8,  sect.  44,  and  the  substitution  was  not  defeated  by  Robert 
Gordon  surviving  his  mother.  This  view  is  corroborated  on  looking  at  the  general  poi- 
pose  of  the  truster,  and  the  whole  tenor  of  the  deed.  Although  the  fact  of  Robert 
Gordon  being  the  surviving  son  and  heir  of  Margaret  Tait  might  not  require  to  be 
ascertained  by  a  general  service  as  heir  to  his  mother,  he  still  had  to  connect  himaelf 
with  the  lands,  and  with  the  trustees.  Without  a  service  or  some  legal  act  or  conrej- 
ance  from  the  trustees,  no  title  to  the  lands  was  vested  in  him,  and  he  could  not  convey 
them  away  to  the  prejudice  of  the  substitutes  in  the  original  trust-dispositioD.  Tbe 
service  of  1759  was  to  Lochinkitt)  and  not  to  the  other  lands.  Robert  Gfordon  was  not 
[483]  even  a  nominatim  substitute ;  Stair^  b.  iii.  tit.  5,  sect  25-51 ;  Enk,  b.  iiL  tit  8, 
sect  73-77.  Besides,  he  was  not  the  only  child.  He  therefore  ought,  during  the  livee 
of  the  trustees,  to  have  served  himself  heir  to  his  mother,  to  establish  judically  the 
death  of  the  truster — the  death  of  Margaret  Tait — and  that  he  was  her  lawful  heir. 
Without  such  solemnity,  he  was  not  in  tittdo  to  call  on  the  trustees  to  denude  in  his 
favour ;  and  whether  he  was  or  was  not  so  entitled,  in  point  of  fact  he  did  not  call  on 
them  to  do  so ;  MacCulloch  against  M'Leod,  10th  July  1731 ;  Forbes  against  Forbes; 
3d  August  1756;  Edgar  against  Johnstone,  6th  July  1736,  1738,  1743;  KUkemm; 
Hay  against  Hay,  30Ui  June  1758;  Livingstone  against  Napier,  9th  March  1757; 
Harvey  against  Craig  Buchanan,  12th  December  1811 ;  Maxwell  against  Maxwell,  3d 
December  1817  (not  reported).  Upon  the  death  of  the  trustees,  the  fee  came  into  tbe 
hasrediiae  jaeena  of  the  truster,  and  should  have  been  taken  up  by  Eobert  Gordon  by 
service ;  Durie  against  Goutts,  30th  November  1791 ;  Stewart  against  Grsme,  7tiL 
March  1799.  The  pursuers  subsume  that  he  had  a  direct  personal  right  to  the  kndflt 
precisely  as  if  he  had  been  an  heir  of  provision  under  a  contract  of  marriage  between 
his  father  and  mother.  But  that  is  a  misconception.  He  might  have  completed  a  title 
in  his  person ;  but  he  did  not  do  so. 

The  pursuers  contended^ — ^That  William  Tait's  trust-deed  contained  no  suhstitation 
in  favour  of  the  defenders.  There  was  merely  a  conditional  institution,  dependent  on 
the  event  of  Margaret  Tait  dying  without  leaving  issue  of  her  body — ^whether  the  heir 
was  called  nominatim,  or  designated  only  by  a  general  character.  There  was  no  neoeen^ 
for  a  service.  Under  the  trust-deed  1753,  a  right  was  constituted  in  favour  of  the  heir 
of  Margaret  Tait's  body ;  and  the  heir  was  made  creditor  in  the  obligation,  and  coold 
enforce  its  execution.  If  the  trustees  refused  to  denude,  he  could  have  compelled  them; 
and  to  do  so  would  have  required  nothing  more  than  tlie  trust-deed,  together  with  the 
proof  of  the  fact,  if  denied,  that  he  was  the  heir  of  Margaret's  body ;  which  &ct  conld 
have  been  established,  quocunque  modo,  without  requiring  a  service.  When  there  is  a 
direct  conveyance  to  an  heir  of  a  marriage,  a  service  is  unnecessary ;  Campbell  against 
Campbell,  January  1742,  Kaimes,  The  right  competent  to  Margaret  Tait's  heir  arose 
out  of  the  trust-deed  itself ;  and  there  could  be  nothing  to  prevent  him  conveying  each 
personal  right  to  his  disponees.  Not  that  Eobert  Gordon  was  ever  vested  with  a  real 
or  feudal  right,  but  with  blJus  ad  rem — a  right  which  could  have  been  made  a  ground  d 
action  against  the  trustees  to  denude ;  and  this  Ju8  ad  rem  he  could  validly,  and  did 
make  over  to  the  pursuers ;  Diet,  of  Dec  vol  ii.  p.  278 ;  Houston  against  Nicolison,  28tfa 
January  1756;  Sir  William  Moncrieff  against  Creditors  of  Moncriefi^  8th  December 
1759;  Inglis  against  Miller,  16th  July  1760;  Porterfield  against  Gray,  9th  [4M]D«' 
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comber  1760 ;  Ogilvie  against  Ogilvie,  16th  December  1817.  Besides,  to  whom  was  he 
to  senre  t  A  service  to  Margaret  Tait  would  have  carried  nothing.  No  brother,  older 
than  he,  attained  nugority ;  and  even  if  there  had,  the  very  supposition  of  a  service 
being  necessary  to  take  np  a  right  vested  in  the  eldest  son  subsumes  that  the  heir  of 
Maigaret  Tait  had  in  him  a  vested  interest  without  service.  As  to  serving  to  the 
trustees,  the  defenders  should  say  whether  by  the  death  of  the  trustees  the  trust  fell ; 
and,  if  it  did,  if  it  fell  as  to  the  management  only,  or  whether  the  purposes  of  the  trust 
were  totally  evacuated,  and  the  trust-subjects  reverted  to  the  truster.  It  seems  very 
obvious  that  the  truster  had  completely  divested  himself.  It  is,  however,  of  no  con- 
sequence whether  the  trust  fell  or  not  on  the  death  of  the  trusteeis,  still  the  destination 
must  have  effect  in  favour  of  those  for  whom  it  was  intended ;  Drummond  against 
M'Kenzie,  30th  June  1758,  Kaimes/  Dalzel,  11th  March  1756. 

The  Court  appointed  a  hearing  in  presence ;  and  thereafter  adhered. 

[S.C.,  IS.  175;  cf.  BusBell  v.  M'Dowcdl,  6  Feb.  1824,  F.C.;  WUliams  v.  Madaine's 

Trustees,  10  M.  395.] 


No.  140.        F.C.  N.S.  VL  484.     6  Dec.  1821.     Ist  Div.— Lord  AUoway. 

Laino  Weib,  Pursuer. — More. 

Samuel  Iaing,  Defender. —i^^^er^on. 

Foreign. — ^A  Scotsman  having  right  as  institute,  under  a  trust-deed  without  irritant  or 
resolutive  clause,  to  certain  lands  in  Scotland,  having  married  in  England,  and  by  his 
marriage-contract  settled  the  lands  on  the  survivor  of  himself  and  his  wife ;  found, 
that  the  effect  of  that  settlement  on  the  destination  of  the  lands  must  be  determined 
by  the  law  of  Scotland. 

John  Weir,  merchant  in  Kirkwall,  by  a  general  disposition,  conveyed  all  his  pro- 
perty and  effects  to  certain  trustees,  inier  alia,  "  For  payment  of  the  free  residue  and 
remainder  of  [486]  my  said  estate  and  effects,  heritable  and  moveable,  real  and  personal, 
and  produce  and  profits  thereof,  to  John  Laing,  sixth  lawful  son  of  the  said  Robert 
Laing  of  Strynza,  and  the  heirs  of  his  body;''  whom  failing,  to  certain  other  indi- 
viduals successively.  Both  institute  and  substitutes  were  taken  bound  to  assume, 
npon  their  succession,  the  surname  of  "  Weir."  The  deed  contained  no  irritant  or 
resolutive  clauses. 

After  the  death  of  Mr.  Weir,  the  trustees  made  up  titles  to,  and  took  infeftment  in, 

tihe  various  estates,  to  which,  by  the  deed,  they  had  acquired  right.     Colonel  John 

Laing  Weir,  the  institute  under  the  trust-deed,  married  Harriet  Robbins,  an  English 

lady ;  and  the  marriage-settlements  were  executed  in  the  English  form.     The  deed  bears : 

—That  "  whereas  the  said  John  Laing  Weir  is  seized  of,  or  otherwise  well  entitled  to, 

the  island  of  Damsay,  and  lands  of  Grimbuster,  in  the  county  of  Orkney,  in  North 

Britain,  and  possessed  of  the  sum  of,''  &c.     "  Now  in  consideration  of  the  said  intended 

marriage  agreed  on  between  the  several  parties  hereto  as  follows,  that  is  to  say,  he  the 

said  John  Laing  Weir  doth  for  himself,  his  heirs,  executors,  and  administrators,  covenant, 

promise,  and  agree,  to  and  with  the  said  Thomas  Robbins,  William  Sandby,  and  Gilbert 

Laing  (the  trustees  named  in  the  deed)  their  executors  and  administrators,  that  in  case 

the  aaid  intended  marriage  shall  take  effect,  he  the  said  John  Laing  Weir,  his  heirs, 

executora,  and  adminiBtrators,  shall  and  will,  within  twelve  kalendar  months  from  the 

day  of  the  solemnization  thereof  by  all  proper  deeds,  conveyances,  assignments,  and 

asBorances,  convey,  assign,  and  assure  unto  the  said  Thomas  Robbins,  William  Sandby, 

and  Onbert  Laing,  their  heirs,  executors,  administrators,  and  assignees,  according  to  the 

nature  of  the  said  estates  and  property,  the  aforesaid  island  and  lands,  and  all  the  estate, 

right,  title,  and  interest  of  him  the  said  John  Laing  Weir  therein,  and  alBo  the  sum  of,** 

Ac.  in  trust.    The  heritable  estate  to  be  converted  into  money ;  and  along  with  the 

personal  property  to  be  vested  in  government  securities}  or  on  real  securities  at  interest, 

or  upon  heritable  security  in  Scotland.    The  interest^  dividends,  and  produce  thereof, 

to  be  paid  to  John  Laing  Weir  "  during  the  term  of  his  natural  life,  and  from  and  after 
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his  decease,  in  case  the  said  Harriet  Bobbins  shall  him  sumve,"  the  like  intensk^ 
dividend,  and  produce,  to  be  paid  to  her  during  her  life.  Provision  is  then  made  for 
the  event  of  there  being  issue  of  the  marriage : — *' And  that  during  the  lives  of  the  said 
John  Laing  Weir  and  Harriet)  his  intended  wife ;  and  in  case  there  shall  be  no  child  or 
children  of  the  said  intended  marriage,  or  being  such,  all  of  them  shall  die  before  any 
of  them  shall  have  a  vested  interest  in  the  property  hereby  agreed  to  be  settled,  then 
upon  trust  to  assign  and  transfer  the  principal  or  capital  of  the  said  funds  or  securities, 
or  so  much  as  sh^  remain  after  answering  the  trusts  hereby  before  [486]  directed,  unto 
the  survivor  of  them  the  said  John  Laing  Weir  and  Harriet  Eobbins." 

John  Laing  Weir  died  without  issue  in  1813;  never  having  made  up  titles  to  the 
landed  estates,  which  continued  to  be  held  for  his  behoof  by  the  trustees  named  in  John 
Weir's  trust-deed ;  and  his  widow  raised  an  action  against  the  surviving  trustee  to 
convey  and  dispone  to  her  the  lands  and  effects  thus  held  in  trust  for  her  late  husbani 

There  seemed  to  be  no  doubt  that  John  Laing  Weir,  the  institute,  could,  in  the 
character  of  absolute  fiar,  evacuate  the  substitution  by  a  deed  merely  gratuitous,  pro- 
vided the  deed  bore  the  proper  form ;  and  the  Lord  Ordinary,  in  the  shape  which  the 
facts  of  the  present  case  had  assumed,  preferred  the  widow  (8th  February  1820)  "In 
respect  that  the  articles  of  marriage  in  1803  between  the  late  Colonel  Laing  and  Mn. 
Harriet  Bobbins,  the  claimant  in  the  multiplepoinding,  and  pursuer  in  the  declarator, 
proceed  in  consideration  of  the  said  intended  marriage,  and  convey  the  said  lands  and 
others  to  trustees,  for  the  purposes  therein  mentioned,  and,  on  the  failure  of  children, 
to  the  survivor;  and  in  respect  this  marriage  took  place  in  1803,  and  was  dissolved  hj 
the  death  of  Colonel  Laing  in  1813,  by  which  there  was  the  most  complete  ret  tnierveniutt 
and  Colonel  Laing's  representatives  were  bound  to  fulfil  this  onerous  deed." 

The  defender  now  raised  a  new  plea,  and  maintained, — ^That  the  lands  in  qaestion 
were  destined  in  such  a  form  as  would  be  held  to  be  an  effectual  entail  by  the  law  of 
England ;  and  that  by  the  law  of  England,  the  lex  loci  eorUrachu,  the  marriage^etUe- 
ment  could  not  carry  these  lands  so  entailed.  Thereupon  the  Lord  Ordinary  ordered  a 
case  to  be  prepared  for  the  opinion  of  English  counsel ;  and  their  opinion  to  be  taken 
and  reported ;  which  case  concluded  with  the  following  query,  "  Whether  by  the  law 
of  England  real  property  destined  to  the  same  series  of  heirs,  and  in  the  same  terms  as 
in  the  deed  of  settlement  by  John  Weir,  would  be  affected  by  marriage  articles  execated 
in  the  same  terms  as  those  entered  into  by  Colonel  and  Mrs.  Laing,  and  carried  off  from 
the  substitute  heirs,  or  remainder  men." 

To  this  proceeding  Mrs.  Laing  Weir  objected ;  and  maintained,  in  a  petition  to  the 
Court, — That  it  was  altogether  irrelevant  to  inquire  what  construction  the  law  of 
England  would  put  upon  a  deed  executed  in  Scotland,  and  relating  to  Scotch  heritable 
property.  It  might  be  a  relevant  question,  whether  by  the  law  of  England  the  marriage 
artrcles  are  valid  and  effectual  to  convey  all  property  of  which  the  husband  had  power 
to  dispone)  But  the  validity  and  effect  of  the  deed,  which  gave  the  husband  that 
power,  must  be  tried  by  the  law  of  the  country  in  which  the  heritage  was  situated 

[487]  The  defender  anewered — ^That  the  pursuer  held  no  valid  Scots  conveyance  from 
her  huslMmd,  but  founded  exclusively  on  an  English  contract  of  marriage,  insufficient  as 
a  direct  conveyance,  and  creating  at  best  a  personal  obligation,  warranting  a  demand  in  a 
Scots  Court  for  a  proper  conveyance  according  to  the  law  of  Scotland.  It  is  clearly, 
therefore,  necessary  to  refer  to  the  lex  loci  contractus  as  affording  the  means  of  determin- 
ing the  effect  of  such  an  obligation,  and  how  far  it  could  carry  land  under  a  destination 
similar  to  that  to  which  the  lands  in  the  present  case  are  subjected.  There  is  no  pro- 
posal here  of  taking  the  opinion  of  English  counsel  on  the  powers  of  Colonel  Weir  to 
convey  Scots' heritage ;  but  the  inquiry  regards  the  extent  to  which  he  exercised  those 
powers  by  the  contract ;  and  how  can  the  true  meaning  of  the  expressions  used  in  that 
deed  be  ascertained,  unless  by  taking  into  consideration  the  limitations  arising  under 
the  law  of  England  from  the  destination  under  which  the  lands  were  held  f  If  land 
under  the  destination  in  question  truly  formed,  according  to  the  law  of  England,  an 
estate  incapable  of  transmission  in  fee-simple  by  the  marriage-settlement,  that  settlement 
cannot  be  held  to  import  a  conveyance  to  an  extent  incompetent  by  the  English  law,  in 
the  case  of  an  estate  so  destined :  and  to  ascertain  this  fact  of  capability  or  incapability 
of  transmission,  is  the  object  of  the  remit  to  English  counsel  j  Hog  against  Hog,  16tb 
June  1795. 
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The  Gonrt  had  no  difficulty  in  altering,  on  the  ground  that  the  action  involved  a 
Tight  to  a  Scotch  heritable  estate ;  and  that  the  rights  of  parties  must,  therefore,  be 
decided  by  the  law  of  Scotland. 

[S.C.,  1  S.  181 ;  cf.  Rutherford  v.  Carruthera,  ID.  1112.] 


No.  141.  F.C.  N.S.  VI.  488.     8  Dec  1821.     2nd  Div. 

Chablss  Grace,  Pursuer. — John  Clerk,  Moncrieff,  Forsyth,  et  Jameson, 

John  Crawford,  Defender, — Q,  J,  Bell,  Cranstmm,  Jeffrey,  W,  B,  Bobinson, 

et  Skene, 

Process — Bankrupt — Sequestration — Expences, — ^An  extracted  Act  confirming  the  elec- 
tion of  trustee  on  a  sequestrated  estate  may  be  recalled,  upon  summary  application  of 
an  opposing  candidate  for  the  office. 

Competent  to  give  judgment  in  the  question  of  expences  incurred  in  the  proceed- 
ings under  such  competition,  notwithstanding  the  sequestration  itself  has  been  recalled 
by  final  decree. 

The  election  to  the  office  of  trustee,  in  the  sequestration  of  Robert  Meldrum's  estate, 
was  claimed  by  John  Crawford  and  Charles  Grace.  The  day  of  election  was  the  3d  of 
May ;  and  upon  the  7th,  Mr.  Crawford  made  application  to  the  Lord  Ordinary  officiating 
on  the  Bills  for  confirmation,  which  was  accordingly  granted  forth  with,  notwithstanding 
a  short  delay  was  craved  by  the  opposing  candidate,  to  enable  him  to  make  a  similar 
application.     On  the  day  following,  the  confirmation  was  extracted. 

Ten  days  afterwards  Mr.  Grace  presented  a  petition  to  the  Court,  praying  to  "  recal 
the  interlocutor  and  Act  of  the  Lord  Ordinary,"  fn  favour  of  Mr.  Crawford,  and  to 
confirm  the  petitioner's  nomination.  The  petition  was  followed  by  answers,  replies, 
and  duplies. 

Mr,  Grace  complained  that  his  opponent  had  made  his  application  with  undue  haste, 
contrary  to  the  usual  and  proper  course  of  proceeding  in  cases  of  contested  election,  and 
in  violation  of  an  express  understanding  that,  until  the  objections  to  the  votes  of  the 
creditors  were  mutually  communicated,  neither  party  should  apply  for  confirmation. 

He  maintained  that  the  present  application  on  his  part  had  not  been  too  long 
delayed ;  and  that  certainly  there  was  not  such  delay  as  ought  to  procure  its  rejection, 
supposing  it  otherwise  competent.  But  of  its  competency  there  could  be  no  doubt ;  for 
the  objection,  that  an  extracted  judgment  cannot  be  recalled  upon  summary  application, 
applies  only  to  an  ordinary  decree  exhausting  the  whole  cause,  and  the  extracting  of 
which  takes  the  cause  [489]  and  the  record  entirely  out  of  Court,  Confirmation,  how- 
ever, of  the  trustee's  nomination  is  a  mere  incidental  act  in  the  depending  process  of 
sequestration;  and  like  an  act  for  taking  a  proof,  or  other  incidental  order,  may  be 
summarily  recalled  at  any  time  upon  cause  shewn.  It  is,  besides,  the  manifest  scope  and 
intendment  of  the  Bankrupt  Act,  that  all  proceedings  in  the  process  of  sequestration 
should  be  subject  to  the  immediate  review  and  control  of  Uie  Court  by  summary 
application. 

If,  indeed,  the  act  of  confirmation  must  be  dealt  with,  in  this  respect,  as  a  decree 
in  a  concluded  cause,  it  could  not  be  warrantably  extracted  without  abiding  the  reclaim- 
ing days,  or  appearing  in  the  Minute-Book.  For  no  such  judgment  can  become  final,  or 
be  extracted,  before  the  party  has  had  reasonable  time  to  complain.  But,  even  in  the  case 
of  a  proper  decree,  the  Court  will  give  redress  if  extract  has  been  unwarrantably  issued ; 
and  here  the  interlocutor  was  extracted  before  there  was  an  opportunity  of  reclaiming ; 
10th  December  1746,  Hamilton  against  Clark.  It  would,  indeed,  be  an  anomaly  in 
judicial  procedure,  were  an  Act,  which  may  be,  and  generally  is,  pronounced  in  absence, 
and  which  may  be  extracted  the  very  same  day,  irreversible  by  the  Courts  however 
irregularly  and  improperly  obtained. 

If  such  were  the  rule  of  practice,  the  question  of  most  frequent  recurrence,  in  com- 
petitions for  the  office  of  trustee,  would  be,  not  which  candidate  was  supported  by  the 
legal  majority  of  votes,  but  which  held  the  first  extracted  act  of  confirmation.  Nor 
would  reduction  be  on  adequate  remedy ;  for  the  party  once  appointed,  however  ground- 
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lesaly,  might,  by  a  protracted  litigation,  hold  posseaaion  of  the  office  till  the  dose  of  tiie 
sequestration. 

Mr,  Crawford  denied  there  was  any  arrangement  that  pledged  him  to  delay  applyii^ 
for  confirmation.  The  statute  manifestly  requires  that  the  petition  for  confirmation  shall 
be  presented  as  soon  as  possible  after  the  election ;  and  by  sanctioning  the  delay  thtt 
has  occurred  in  making  the  present  application,  the  Court  would  at  once  run  counter  to 
the  words  and  spirit  of  the  Act,  and  introduce  a  precedent  of  dangerous  consequence  in 
the  administration  of  the  bankrupt  law. 

But,  further,  the  petition  is  incompetent,  because  the  moment  the  judgment  im 
extracted,  the  powers  of  the  Ck>urt  iu  that  proceeding  were  at  an  end.  'Hie  decree 
awarding  sequestration  may  indeed  be  recalled  within  a  limited  period ;  but^  with  tfast 
exception,  there  is  no  power  conferred  on  the  Court,  by  the  statute,  of  summarily  recaOr 
ing  an  extracted  judgment  or  interlocutor.  And,  in  the  present  instance,  not  only  u  the 
act  of  confirmation  extracted,  but  the  respondent's  title  is  also  recorded  in  the  regista 
of  a^jadications. 

Had  the  petitioner  felt  himself  aggrieved  by  the  interlocutor,  it  was  competent  to 
him  to  have  borrowed  up  the  process,  and  reclaimed  before  extract.  For  even  when 
the  Court  refuses  to  [490]  supersede  extract,  that  proceeding  will  notwithstanding  be 
stopped  by  petitioning  against  the  judgment ;  Bank.  b.  iv.  tit  36,  sect  21 ;  ErtL  b.  iv. 
tit  3,  sect  5;  4th  August  l761,.Haldane  against  Halbum,  &c. ;  17th  November  1789, 
Town  Council  of  Bothsay  against  Macneill. 

Upon  advising  these  pleadings,  the  Court  "recalled  the  interlocutor  and  Act  confinn- 
ing  the  nomination  of  the  respondent,  Mr.  Crawford ;  and  remitted  to  the  sheriff  to  con- 
sider and  report  upon  the  mutual  applications  of  the  parties ;  reserving  consideration  of 
the  question  of  expences  till  the  final  issue  of  the  question."  Mr.  Crawford  reclaimed 
against  this  interlocutor ;  and,  by  appointment  of  the  Court,  answers  were  lodged. 

While  this  discussion  was  in  .progress,  the  competency  of  awarding  sequestration 
having  been  brought  in  question  by  private  trustees  of  the  bankrupt,  under  a  deed 
previously  executed,  the  sequestration  was  recalled,  and  further  proceedings  therein  pro- 
hibited. 

In  respect  of  this  judgment,  which  had  become  final,  the  Court  refused  the  prayer  of 
a  note  presented  by  Mr.  Crawford,  for  putting  his  reclaiming  petition  and  the  answers  to 
the  roll,  to  be  advised,  with  the  view  of  deciding  the  question  of  expences.  Bat  the 
interlocutor  having  been  brought  under  review  by  Mr.  Grace,  who  founded  upon  the 
clause  of  the  Bankrupt  Act,  which  provides,  that  "  the  unsuccessful  party  claiming  to 
be  elected  interim  factor  or  trustee  shall  pay  the  expences  of  the  proceeding,"  the 
majority  of  the  judges  held  that  the  recal  of  the  sequestration  could  not  defeat  the  claim 
for  expences  incurred  in  this  subordinate  and  separate  discussion,  and  that  the  partaee 
were  entitled  to  demand  judgment  to  that  extent.  Consideration  of  the  pleadings  was 
resumed  accordingly ;  and  the  Court  continuing  to  be  clearly  of  opinion  that  the  applica- 
tion for  recal  of  the  Act  confirming  Mr.  Crawford's  nomination  was  competent,  and  in 
the  circumstances  justly  granted,  found  him  "  liable  in  the  expences  incurred  in  the  pro- 
ceedings under  that  application." 
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James  Jackson,  Petitioner, — B.  iPFarlane. 

Tutor — Curator — Pupil, 

The  petitioner  stated  that  David  Jackson  had  died  intestate,  possessed  of  property, 
and  having  children  in  pupillarity,  and  without  having  appointed  any  tutors ;  that  the 
property  required  immediate  and  careful  management;  that  the  petitioner  was  the 
nearest  of  kin  to  the  children,  and  their  legal  guardian ;  and  prayed  to  be  appointed 
their  factor  loco  tutoris.  But  he  being  entitled  to  be  served  tutor  at  law,  the  Conrt 
named  hiin  factor  loco  tiUoris,  only  on  lodging  a  minute  engaging  that  he  would  act 
gratuitously. 

[Cf.  Macdonald  v.  MacdoruM,  16  D.  1024  ;  Accountant  of  ChuH  v.  WoH,  4  M.  77S.] 
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No.  144.     F-C.  N.S.  VI.  493.     12  Dec.  1821.     2iid  Div.— Loid  Cringletie.. 

Thomas  Finlayson  and  John  Drysdalb,  his  Assignee,  Pursuers. — John 
Clerk,  Jaines  Moncrieff,  Andrew  Skene,  Patrick  Hobertson. 

David  Munro  and  his  Tutors,  Defenders. — Ckorge  Cranstoun,  Duncan 

Matlieson, 

Taikie — Statute  10  Oeo.  HI.  e.  51. — The  Act  for  enoonraging  the  improvement  of 
entailed  estates  requiring  that  the  intention  to  make  the  improvements  shall  be 
notified  '^  to  the  nearest  male  relation  by  the  father,  or  the  known  factor  or  attorney, 
of  the  heir  of  entail  entitled  to  succeed  next  after  the  heirs  of  the  body  of  the 
proprietor,"  in  the  event  of  such  heir  being  absent  from  Great  Britain  and  Ireland, — 
the  Court  found  a  notice  served  upon  the  proper  relative  of  the  absent  heir,  but  in 
the  erroneous  character  of  "  nearest  heir  of  entail  within  Great  Britain  and  Ireland," 
was  not  in  terms  of  the  statute. 

A  lease  granted  by  Charles  Munro  of  part  of  his  entailed  estate  of  Allan  contained 
an  assignation  in  favour  of  the  tenant,  Thomas  Finlayson,  of  the  granter's  right,  in 
virtue  of  the  statute  10th  Geo.  III.  c.  51,  to  the  extent  of  burdening  the  succeeding 
heirs  of  entail  with  three-fourths  of  the  expence  of  erecting  a  farm-house  and  offices, 
which  the  tenant  had  proposed  to  build  for  his  accommodation  during  the  currency  of 
the  lease. 

On  the  faith  of  this  assignment,  the  buildings  having  been  erected,  Thomas  Finlay- 
son and  his  assignee  brought  an  action  against  David  Munro,  son  of  the  grantor  of  the 
lease,  and  next  heir  of  entail,  and  his  tutors,  for  payment  of  the  sums  expended  on  the 
work,  so  far  as  it  had  proceeded  before  the  death  of  his  father. 

The  defenders  objected^ — That  notice  of  the  intended  improvements  had  not  been 
given  in  terms  of  the  statute  founded  on,  by  which,  as  a  condition  of  the  privilege  of 
burdening  the  succeeding  heirs  of  entail,  it  is  provided,  '^  That  every  proprietor  of  an 
entailed  estate  who  intends  to  lay  out  money  on  such  improvements  (as  are  previously 
specified)  shall,  three  months  at  least  before  he  begins  to  execute  the  same,  give  notice, 
in  wiitingy  to  the  heir  of  entail  entitled  to  succeed  to  the  said  estate  after  the  heirs  of 
the  body  of  the  said  proprietor,  if  within  Great  Britain  or  Ireland,  and,  if  the  next  heir 
entitled  to  succeed  is  not  within  Great  Britain  or  Ireland,  shall  give  notice,  [494]  in 
writing,  to  the  nearest  male  relation  by  his  father  of  lawful  age,  or  to  his  known  factor 
or  attorney,  of  such  his  intention." 

The  intimation  thus  provided  to  be  given,  in  the  case  of  the  heir's  residence  abroad, 
being  intended  for  his  information  and  the  protection  of  his  interest,  equally  as  that 
which,  in  the  opposite  event,  would  fall  to  be  given  to  himself  personally,  it  is  manifest 
tfa)Bit  such  intention  cannot  receive  effect,  by  serving  a  notice  upon  the  proper  relative  of 
the  absent  heir,  if  the  relationship,  in  respect  of  which  alone  the  notice  is  required  to 
be  addressed  to  him,  is  not  mentioned,  since,  in  that  case,  the  real  object  of  the  pro- 
ceeding could  not  be  made  known  by  the  instrument  itself.  But  much  more  would  the 
purpose  of  the  legislature  be  defeated  by  notifying  to  the  proper  party  under  a  character 
which,  besides  being  in  itself  false,  excludes  the  supposition  that  the  intimation  was 
meant  for  behoof  of  the  absent  heir. 

But,  in  the  present  instance,  the  heir  called  to  the  succession  immediately  after  the 
heirs  of  the  body  of  Charles  Munro  was  resident  in  the  United  States  of  America ;  and 
a  notice  of  the  improvements  in  question  was  served,  in  the  joint  names  of  the  landlord 
and  tenant^  upon  John  Mackenzie,  who,  although  standing  in  the  proper  relation  to  the 
absent  heir  (as  was  affirmed),  was  described  in  the  instrument,  '*  as  being  the  next  heir 
of  entail,  living  within  Great  Britain  or  Ireland,  after  the  said  Charles  Munro,  and  the 
heiis  of  his  body,  to  the  said  estate  of  Allan,"  without  any  allusion  to  the  absent  heir, 
and  while,  in  fact,  Mackenzie  was  not  an  heir  of  entail  at  alL 

The  objection,  therefore,  is  not  merely  that  the  notice  neither  indicates  the  heir  of 
entail  immediately  interested,  nor  the  relationship  between  him  and  the  party  upon 
whom  it  was  served,  although  these  omissions  would  of  themselves  have  rendered  the 
instmment  unavailing,  but  that  the  description  actually  given  of  the  individual  who 
received  the  notice  had  a  necessary  and  positive  tendency  to  withdraw  the  attention 
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from  the  intereBt  of  the  absent  heir,  and,  by  consequence,  to  defeat  the  plain  intendmeift 
of  the  law. 

If  the  question  depended  on  the  principle  of  constmction  applicable  to  the  8tatii% 
the  objection  ought  to  be  sustained ;  for  the  Act,  being  correctory  of  the  former  law,  it 
to  be  strictly  interpreted. 

The  pursuer  a/ntwered, — It  is  not  a  requisite  of  the  statute  that  the  peraon  win 
ought  to  get  the  notice  shall  be  designed  at  all ;  and  certainly  there  is  no  formnda  of 
designation  prescribed.  A  provision,  indeed,  to  that  effect  would  haye  been  oonsidend 
superfluous  ;  for  it  was  most  reasonably  presumed  that,  without  being  described  in  Um 
instrument  itself,  the  party  upon  whom  it  is  served  must  be  quite  aware  whetiier  he 
ought  to  receive  it  as  being  the  heir  of  entail  particularised  by  the  Act)  or  as  holding 
the  character  of  nearest  mcJe  agnate,  factor,  or  attorney,  of  such  heir.  Accordingly,  the 
terms  in  question  are  descriptive  merely  [496]  of  the  individuals  to  whom  informatum 
of  the  intended  improvements  is  appointed  to  be  given;  and  there  is  no  reason  for 
inferring  that  this  description  was  meant  to  constitute  a  part  of  the  statutory  notice, 
and  fax  less  that  it  was  to  be  considered  essential  to  its  validity. 

But,  if  the  enactment  was  framed  on  the  supposition  that  the  proper  statatoiy 
character,  applicable  to  the  individual  who  gets  the  notice,  is  known  to  him,  indepen- 
dently of  any  particular  designation  in  the  writing,  it  cannot  be  a  sound  conclusion  tbit 
an  error  in  the  description  of  the  party,  committed  hondfide^  invalidates  the  proceedii^ 
although  in  all  other  respects  unchallengeable. 

Even  supposing  it  were  meant  that  the  person,  to  whom  the  intimation  is  requiicd 
to  be  given,  should  be  designed  according  to  his  statutory  character,  still,  where  the 
important  part  of  the  enactment  has  been  complied  with,  by  serving  the  notice  upon  the 
proper  party,  it  would  not  accord  with  a  sound  construction  of  a  law  for  remedying  an 
evil  incident  to  entails,  affecting  the  public  interest  as  well  as  the  heirs  called  to  the 
succession,  to  hold  that  its  intended  benefit  is  necessarily  forfeited  by  the  heir  who 
makes  the  improvement,  in  consequence  of  such  a  trivial  and  undesigned  irregularity  ae 
occurs  in  this  case. 

The  question  was  argued  in  informations  to  the  G)urt,  in  obedience  to  the  appoint- 
ment of  the  Lord  Ordinary.  It  was  the  opinion  of  Lord  Graigie  that,  as  it  was  not 
required  that  the  person,  to  whom  notice  must  be  given,  should  be  described  in  the 
writing,  and  as  the  actual  description  of  the  proper  party  who  got  the  intimation  shewed 
no  attempt  to  defeat  the  true  object  and  spirit  of  the  enactment,  the  pursuer  was 
entitled  to  the  benefit  of  an  Act  which  ought  to  be  favourably  interpreted  for  the  horn 
fide  claimant  The  other  Judges  did  not  concur  with  his  Lordship;  but^  on  the 
contrary,  held  that  the  claim  was  not  sanctioned  by  the  statute.  For  the  character  in 
which  the  notice  was  served  on  the  party,  instead  of  directing  his  attention  to  the 
interest  of  the  absent  heir,  called  on  him  to  attend  to  his  own  exclusiyely,  which  was 
the  very  reverse  of  a  substantial  compliance  with  the  intendment  of  the  Act  Nor  was 
it  alleged,  as  a  reason  for  overlooking  the  irregularity,  that  any  step  was  taken  by  the 
individual  who  received  the  intimation  in  furtherance  of  its  proper  object 

"The  Lords,  therefore,  found  that  the  intimation  made  in  this  case  was  not  in 
terms  of  the  statute;  and  remitted  to  the  Lord  Ordinary  to  proceed  aocordinglj.'' 
And,  on  advising  a  reclaiming  petition  with  answers,  the  Court  adhered. 

[S.C.,  1  S.  196.] 


No.  145.  F.C.  N.S.  VI.  496.     13  Dec.  1821.     let  Div.— Lord  AUoway. 

Kennedy,  Pursuer. — Jameson,  Fletcher, 

MACKINNON  and  Macleod,  Defenders. — Matheson. 

Messenger — Cautioner, — ^The  Cautioners  of  a  Messenger-at-arms  found  liable  for  his 
undue  execution  of  an  Admiralty  Precept. 

Kennedy  brought  an  action  of  damages  in  the  Admiralty  Court  against  Macqoeen 
his  pretended  creditor,  and  also  against  Macdonald  a  messeuger,  and  his  cantionez^ 
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for  the  nimioos  and  oppressiye  use  of  an  Admiralty  precept.  The  Judge-Admiral 
assoilzied  the  defenders  from  the  conclusions  of  the  action;  and  a  reduction  of  that 
decree  having  come  to  depend  before  Lord  Alloway,  his  Lordship  reduced  the  decree ; 
and  **  in  respect  that  the  diligence  was  not  executed  in  the  manner  it  ought  to  have 
been,  that  the  messenger  was  not  entitled  to  carry  off  the  spear  of  the  pump,  or  to  take 
poesession  of  the  ship  and  cargo,  or  to  remove  her  from  the  place  where  she  was  at 
anchor,  both  the  messenger  and  his  cautioners  must  be  liable  for  any  damages  which 
the  pursuer  can  qualify  as  having  arisen  from  the  messenger  having  improperly 
executed  that  warrant"  This  interlocutor  was  brought  under  review  by  Mackinnon 
and  Macleod,  the  cautioners  of  the  messenger,  who,  inter  alia^ — 

Pleaded^— 

That,  though  Macdonald  was  no  doubt  a  messenger-at-arms,  it  was  not  as  such  that 
he  was  acting,  but  as  a  macer  or  serjeant  in  the  Admiralty  Court,  when  he  executed 
the  arrestment  which  is  made  the  foundation  of  the  action  against  his  cautioners. 
They  undertook  no  obligation  for  his  actings  in  that  character.  The  terms  of  the  bond, 
by  which  it  is  said  that  the  petitioners  are  made  liable,  are  that  Macdonald  '^  shall 
loUly,  truly,  and  honestly,  exercise  the  office  of  a  messenger  to  all  and  sundry  the 
lieges.''  The  duty  of  a  messenger  is  to  execute  writs  under  the  signet,  and  under  the 
autiiority  of  the  Supreme  Court ;  and  it  is  submitted  that  their  cautioners  can  no  more 
be  made  liable  for  their  actings  as  macers  for  the  Court  of  Admiralty,  than  for  any 
improper  con- [497] -duct  they  might  be  guilty  of  as  sheriff-officers  or  as  agents.  It 
would  be  contrary  to  their  bond  to  hold  them  so ;  and  the  bond  of  a  cautioner  must, 
in  all  cases,  be  the  strict  and  the  utmost  limit  of  his  obligation. 

An»wered^ — 

It  is  true  that  admiralty  summonses  and  precepts  are  addressed  "  To 

officers  and  Serjeants  of  the  High  Court  of  Admiralty  of  Scotland,  conjunctly 
and  severally ; "  but  the  number  of  these  officers  is  only  two,  and  their  residence  con- 
fined to  the  immediate  vicinity  of  the  court.  It  was,  therefore,  found  necessary  to  give 
messengers-at-arms,  who  are  to  be  found  in  all  parts  of  the  country,  the  power  of 
executing  the  precepts  of  the  admiralty  court.  This  is  so  constantly  resorted  to  in 
practice,  that  every  admiralty  precept  contains  a  printed  warrant  on  the  back  of  it  of 
the  foUowing  tenor: — "I  admiral  macer,  do  hereby  give  full 

power  and  commission  to  messengers-at-arms  to  execute  within 

precept,  as  fully  and  freely  in  all  respects  as  I  could  do  myself.''  In  this  way  the 
execution  of  admiralty  precepts,  though  nominally  addressed  to  the  officers  of  that  court, 
are  almost  in  all  cases  executed  by  messengers-at-arms.  It  has  come  in  short  to  be  one 
of  the  ordinary  occupations  of  a  messenger  to  execute  these  precepts.  It  is  strictly  in 
his  character  of  messenger  that  a  person  holding  that  office  is  employed  to  execute 
an  admiralty  precept  It  is  in  virtue  of  that  office  alone  that  he  is  entrusted  with  so 
important  a  duty;  and  the  reason  of  this  is  sufficiently  plain.  It  is  just  because 
security  is  given  to  the  public,  that  they  "  shall  leally,  truly,  and  honestly,  exercise  the 
office  of  a  messenger  to  all  and  sundry  the  lieges.''  It  is  in  vain  to  say  that  they  lose 
the  character  of  messengers,  and  become  freed  from  the  obligations  undertaken  by  them 
as  such,  when  they  accept  the  employment  of  executing  an  admiralty  precept.  This  is 
plain,  because  they  are  entrusted  with  the  execution  of  that  highly  important  diligence 
expressly  qua  messengers-at-arms ;  and  the  reason  of  the  thing  demonstrates  that  they 
have  been  thus  selected  on  account  of  the  real  security  afforded  by  their  bonds  of 
caution  against  any  improper  use  to  which,  it  is  easy  to  see,*  an  admiralty  precept  might 
be  applied.  Such  being  the  case,  it  is  submitted  that  the  obligation  by  the  petitioners, 
as  cautioners  for  Macdonald  in  his  character  of  messenger,  is  quite  sufficient  to  entitle 
the  respondent  to  reparation,  at  their  hands,  for  injuries  inflicted  by  that  person  in  the 
nimious  and  oppressive  execution  of  an  admiralty  precept. 

The  court  unamiously  adhered  to  the  interlocutor  of  the  Lord  Ordinary,  on  the 
ground  that  Macdonald  had  executed  the  arrestment  complained  of  in  his  character  of  a 
messenger,  and  [498]  that  his  cautioners  must,  accordingly,  be  held  responsible  for  the 
damage  which  had  ensued. 

[S.C,  1  S.  198.] 
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No.  148.       F.C.  N.S.  VL  504.     22  Jan.  1822.     Ist  Div.— Lord  AUoway. 

Sir  Michael  S.  Stewabt,  Bart,  James  Babr,  and  Others,  Heritors  and 
Burgesses,  Pursuers  and  Suspenders. — John  Clerk,  CuningJiame. 


The  Magistrates  an4  Town-Council  of  Paisley,  Defenders  and  Eespondents.— 

Cranstoun,  Sir  W.  Hamilton, 

Burgh. — The    magistrates  of  a  burgh  of    barony  are  not  entitled  to  dispone  the 
superiority  of  the  burgh  in  liferent. 

Paisley  is  a  burgh  of  barony.  The  magistrates  hold  the  superiority  directiy  fzoin 
the  Crown.  In  the  year  1816,  they  proposed  to  sell  a  certain  portion  of  the  superioritj 
to  different  gentlemen,  with  a  view  to  afford  them  qualifications  as  freeholders  in  the 
county  of  Benfrew.  Before  this  transaction  was  completed,  the  suspenders  prayed  for 
an  interdict ;  and  they  also  instituted  an  action  of  reduction,  on  the  grounds  that,  from 
the  terms  and  conditions  under  which  the  Magistrates  of  Paisley  acquired  the  superiority 
of  this  burgh,  they  could  not  make  sales  of  it,  because  it  was  vested  in  them  merely  m 
administrators  of  the  property  of  the  burgh ;  and,  in  that  character,  they  could  not  do 
an  act  which  would  at  once  destroy  the  bUrgh  as  a  corporate  body,  and  put  an  eod  to 
tbe  privileges  of  the  inhabitants.  The  case  having  come  before  Lord  AUoway,  the 
process  of  suspension  was  also  remitted  to  his  Loidship ;  and  the  cases  having  been 
conjoined,  he  ordered  informations,  and  reported  the  case  to  the  first  Division  of  the 
Court 

Pleaded  for  the  pursuers. — In  the  year  1488,  George  Schaw,  then  Abbot  of  Paisley, 
obtained  a  charter  from  the  Crown  erecting  the  town,  with  a  proper  extent  of  temtory 
around  it,  into  a  burgh  of  barony,  with  privileges  nearly  as  extensive  as  those  of  mut  • 
of  the  royal  burghs  in  the  kingdom.     These  privileges  were  granted  ^^  inhctManiibut  d 
inposterum  inhabitcUuris  diet  burgumJ* 

The  last  Abbot  of  Paisley  was  John  Hamilton.  In  the  year  1546,  he  resigned  the 
Abbacy  in  favor  of  his  nephew.  Lord  Claud  Hamilton,  who,  at  the  Beformation,  got  a 
grant  of  the  temporality  of  the  Abbey  of  Paisley ;  so  that  it  forms  one  of  the  special 
[606]  exceptions  of  the  Act  of  Annexation  passed  in  the  year  1587.  James,  the  son  of 
Lord  Claud  Hamilton,  who  was  the  first  Earl  of  Abercom,  sold  the  lordship  of  Paisley, 
in  the  year  1652,  to  the  Earl  of  Angus,  who  again  sold  it  in  the  year  following  to 
William  Lord  Cochrane,  afterwards  Earl  of  Dundonald.  Soon  after  the  purchase,  Loid 
Cochrane  agreled  to  demit  and  renounce  the  superiority  or  holding  of  the  burgh,  which 
he  held  as  Crown  vassal,  in  order  that  the  burgh,  with  all  its  freedoms  and  privileges, 
might  be  held,  in  all  time  coming,  directly  under  the  Crown.^ 

The  burgh  and  the  territory  within  its  ancient  bounds  were  together  rated  in  the 
cess-books  in  a  eumvlo  at  L.1077  Scots.  Upon  this  valuation  a  delegate  from  the 
burgh  of  Paisley  was  for  some  time  allowed  to  stand  upon  the  roll  of  freeholders;  bat 
upon  a  complaint  from  one  of  the  pursuer's  predecessors,  the  delegate  was  expunged 
from  the  rolL  After  this  decision,  which  took  place  in  1760,  no  attempt  was  made  to 
convert  the  valuation  of  the  burgh  to  political  purposes.  About  this  period,  howeTer, 
the  Magistrates  acquired  by  purchase  an  estate  called  Ferguslie  lying  in  the  parish 
of  Paisley.  The  superiority  of  this  property  was  conveyed  at  different  times  m 
liferent  to  different  persons.  These  were  tiie  only  liferents  which  the  Magistrates  eTsr 
attempted  to  grant. 

Upon  feudal  principles,  the  Magistrates  have  no  power  to  make  a  separation  and 
alienation  to  different  disponees  of  the  superiority  of  the  burgh ;  Ersk.  b.  i.  tit  4,  seel 
30 ;  Conmet,  Feud,  Stat,  RoK  III, ;  Kilk,  voce  Superior  and  Vassal,  Maxwell  or 
MacMillan,  No.  4;  Colquhoun  against  Duke  of  Montrose,  Fac  Col,  January  31, 1781; 
Baillie  of  Killymuir  against  the  Burgh  of  Killymuir,  Mor.  p.  7298;  Earl  of  Wigton 
against  the  Town  of  KirkintuUoch,  Stair,  vol.  L  p.  505 ;  JErsk,  b.  iL  tit.  3,  sect  46 ; 

^  Note, — ^The  special  terms  of  the  different  deeds  by  which  the  Magistrates  ind 
Council  acquired  the  right  of  superiority  are  detailed  in  the  pleadings  to  be  found  in  ^ 
Advocates'  Library. 
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Macdonald  against  t«he  GoYemor  of  Fort-William,  January  16,  1736;  Mchiea^  Notes^ 
voce  Bnigh  Boyal. 

Bnt  even  if  the  Magistrates  had  the  feudal  power  to  do  what  they  propose,  their 
exercise  of  the  power  would  he  challengeahle  as  an  act  of  mal-administration.  The 
horgh  would  cease  to  he  a  corporation  holding  directly  under  the  Grown,  or,  what  is 
nearly  the  same  thing,  their  own  Magistrates  and  Council  as  Crown  vassals.  It  would 
be  a  corporation  holding  under  A  B  or  CD,  and  would  thus  lose  the  character  and 
privileges  which  attach  to  it  as  holding  of  the  Crown.  The  Magistrates  would  he 
guilty  of  self-extinction  if  they  were  allowed  to  carry  through  their  project ;  MacAusland 
against  Montgomery,  January  16,  1793 ;  Dean  against  Magistrates  of  Irvine,  July  3, 
1752;  Magistrates  of  Glas- [506] -gow  against  M'Dowal,  Novemher  18,  1768; 
Magistrates  of  Burntisland  against  Burgesses,  May  12,  1812. 

But^  farther,  the  proposed  alienation  of  these  superiorities  would  lead  to  conse- 
quences destructive  of  the  high  jurisdiction  and  privileges  which  this  hurgh  at  present 
possesses.  It  has  heen  decided  (Novemher  30,  1790)  that  the  Magistrates  of  Paisley 
are  competent  judges,  in  cases  of  personal  contract,  to  the  highest  amount  They  try 
offences  inferring  the  heaviest  arbitrary  punishments ;  registration  in  their  hooks  is  the 
warrant  of  every  species  of  diligence  on  liquid  grounds  of  debt;  and  they  possess  a 
simple  and  unexpensive  mode  of  transferring  hurgal  tenements  by  booking  in  the 
records  of  the  burgh; — all  which  wiU  run  the  hazard  of  being  abolished  if  it  were 
found  competent  for  the  Magistrates  now  to  transfer  the  feudal  holding  of  this  burgh 
even  for  a  week  to  a  subject  superior ;  Sheriff-Clerk  of  Benfrewshire  against  Magistrates 
of  Greenock,  May  27,  1794. 

Even  supposing  that  the  superiority  of  this  burgh  were  a  marketable  commodity, 
and  that  the  Magistrates  were  entitled  to  sell  it,  they  would  be  bound  to  do  so  by 
public  roup,  in  such  a  way  as  to  secure  for  the  community  the  greatest  possible  advan- 
tage; Wilson  against  Wilson,  June  26,  1789;  York  Buildings  Company  against 
H^enzie,  March  8,  1793 ;  reversed  in  the  House  of  Lords. 

Pleaded  for  the  defenders. — In  consequence  of  the  narrowness  of  the  town's 
revenue,  the  defenders  were  induced  to  direct  their  attention  to  the  superiority,  which 
they  thought  might  be  advantageously  disposed  of  for  the  benefit  of  the  burgh.  After 
procuring  a  valuation  by  the  commissioners  of  supply,  they  offered  for  sale  in  liferent 
different  portions  of  the  hurgal  superiority,  each  constituting  a  freehold  qualification. 
The  political  party  of  the  pursuers  were  desirous  of  becoming  purchasers  of  these 
liferents ;  bnt  the  defenders  preferred  the  offers  of  the  other  party ;  and  obtained  for 
each  freehold  a  price  higher  by  L.100  than  had  ever  before  been  paid  for  a  liferent 
qualification  in  the  county  of  Benfrew,  and  higher  than  had  ever  been  paid  for  a  similar 
subject  in  any  other  county  in  Scotland.  In  disposing  of  these  superiorities,  the 
defenders  of  course  intended  to  reserve  all  right  of  every  kind  competent  to  the  burgh 
or  its  inhabitants.  They  only  proposed,  in  the  prudent  administration  of  the  common 
good,  to  do  what  any  other  superior  having  a  certain  extent  of  freehold  qualification 
would  do  in  the  judicious  management  of  his  affairs.  They  submit  that  both  their 
right,  and  the  manner  in  which  they  have  exercised  it,  are  legitimate  and  proper,  and 
that  there  are  no  valid  grounds  whatever  for  a  reduction. 

The  superiority  of  the  burgh  is  exactly  in  the  same  situation,  and  is  a  property 
which  may  be  as  freely  alienated  as  any  other  property  of  which  the  burgh  may  have 
become  the  purchaser.  As  it  was  bought  for  the  behoof,  so  it  may  be  sold  [507]  for 
the  advantage  of  the  burgh.  It  has  no  real  or  necessary  connexion  with  any  of  the 
hurgal  privileges,  and  may  be  disposed  of  by  the  ordinary  administrators  of  the  public 
good,  precisely  as  they  disposed  of  the  extra  hurgal  estate  of  Ferguslie,  which  they  sold 
sixteen  years  ago.  In  the  charter  of  resignation  and  confirmation  which  was  expede  in 
1816,  and  which  was  to  be  conveyed  as  an  open  charter  to  the  liferent  purchasers,  the 
whole  rights  and  privileges  of  the  burgh  are  omitted.  It  is  therefore  absurd  to  contend 
that  these  purchasers  will  become  superiors  of  the  rights  and  privileges  of  the  burgesses 
^d  feuars,  and  that  the  conveyance  of  the  superiority  will  injure  the  independence  or 
liherties  of  the  burgh. 

It  is  said  that  the  sales  ought  to  have  been  conducted  by  public  auction.  No  such 
obligation  is  however  imposed  on  the  administrators  of  the  funds  of  a  burgh.  This  was 
expressly  decided  in  ^  Cftse  from  Paisley,  February  21,  1775,  Wilson  against  Torry 
wd  others. 
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LofK^  Hermand. — ^The  charter  in  1665  vests  the  feudal  right  of  superiority  fa  Ik 
Magistrates  of  this  burgh ;  but  they  are  only  trustees  for  the  community.  They  <n^ 
not  in  that  character  to  part  with  the  superiority ;  because,  in  doing  so,  they  deeteij 
their  own  jurisdiction.  There  is  at  least  so  much  danger  in  the  operation,  that  I  thiak 
it  ought  not  to  be  allowed. 

Lord  Succoth. — It  is  admitted  that,  whatever  power  of  alienation  the  Magisbates 
may  have,  they  are  bound  to  use  it  ordy  for  the  good  of  the  burgh.  The  question  tim 
arises  whether  the  act  which  is  now  challenged  is  a  judicious  exercise  of  poww  on  tk 
part  of  the  Magistrates.  I  think  it  is  not ;  and  on  this  ground,  I  am  disposed  to  redoee 
the  transaction. 

Lord  President. — This  is  an  important  case ;  and  I  agree  in  the  opinions  wlddk 
have  been  expressed.  The  Magistrates  are  here  attempting  to  alienate  the  supeiiod^, 
while  it  is  the  possession  of  that  superiority  alone  which  gives  them  the  jurisdictiaa 
which  they  are  bound  to  exercise  and  maintain  for  the  benefit  of  all  the  inhabitantB  of 
the  burgh. 

Decree  of  reduction  was  accordingly  pronounced ;  and  the  Magistrates  were  fbmid 
liable  in  expences. 

No.  149.     F.C.  N.S.  VI.  508.     24  Jan.  1822.     2nd  Div.— Lords  Craigie  and  Reston. 

Andrew  Campbell  and  his  Curators  and  Intbrdictors,  Pursuers. — John 

Clerk,  John  ifFarlan, 

David  Turner,  Defender. — F.  Jeffrey,  J,  B.  Oreenshields. 

Process, — A  party,  against  whom  there  stood  two  consecutive  judgments  of  the  Cooit, 
was  found  entitled  to  reclaim,  the  former  interlocutor  not  having  been  expreslj 
adhered  to  by  the  latter,  which  proceeded  on  new  matter  and  evidence. 

In  conjoined  processes  of  suspension  and  reduction  of  two  bills  accepted  bj 
Campbell,  one  of  the  pursuers,  in  favour  of  Carlaw,  by  whom  they  were  indorsed  to 
Turner,  the  defender,  the  pursuers  lodged  a  condescendence,  of  which  the  letdiitg 
articles  related  to  the  plea  of  minority,  facility,  and  lesion ;  and  the  concluding  aitide 
was  in  these  terms :  '*  The  defender  was  aware  of  the  young  man's  facility,  and  of 
Garlaw's  notorious  want  of  credit ;  and  did  not  give  value  for  these  bills.  This  will 
appear  by  his  books ;  and  he  will  admit  it  if  he  be  judicially  examined.''  The  Loid 
Onlinary,  "before  answer,  allowed  the  pursuers  a  proof  of  the  facts  stated  in  thdi 
condescendence,  with  the  exception  of  the  last  article ;  reserving  to  them  to  demand  t 
proof,  by  legal  and  competent  evidence,  of  said  article,  if  such  proof  shall  be  neoessaiy, 
after  a  proof  by  witnesses,  with  regard  to  the  other  articles,  shall  have  been  conclndei" 

The  proof  allowed  was  accordingly  led ;  and  his  Lordship  pronounced  an  interlocatoc, 
by  which,  on  the  grounds  therein  assigned,  the  defender  was  assoilzied,  and  the  letten 
found  orderly  proceeded. 

To  this  interlocutor,  the  Court,  on  advising  a  petition  for  the  pursuers,  with  answeo^ 
simply  adhered. 

A  short  petition  was  presented,  praying  for  an  alteration  of  the  judgments  of  the 
Lord  Ordinary  and  the  Court  generally ;  "  or  at  leasts  before  answer,  to  appoint  the 
charger  to  appear  and  be  judicially  examined,  and  bring  with  him  all  books  and 
writings  which  have  reference  to  the  transaction  or  transactions  by  [609]  which  he  ii 
to  allege  that  he  acquired  right  to  these  bills."  Answers  were  ordered;  and  *'tiie 
Lords  having  resumed  consideration  of  the  petition,  with  answers  thereto,  before 
determining  thereon,  appoinied  the  respondent  to  produce  in  process  all  account-boob 
kept  by  him  bearing  relation  to  the  bills  in  question,  and  also  to  appear  peraonallj  At 
the  bar,  in  order  to  undergo  a  judicial  examination." 

The  defender  having  been,  accordingly,  examined  in  presentia,  and  having  prodooed 
his  books,  the  case  was  stated  in  an  additional  petition  and  answers,  the  prayer  of  the 
petition  being  *'  to  alter  the  interlocutors  complained  of ;  in  the  suspension,  to  snspeod 
the  letters  simpliciter  ;  and,  in  the  reduction,  to  reduce,  decern,  and  declare  in  tcnns  of 
the  libel." 

Thereafter,  the  following  judgment  was  pronounced:  "The  Lords  having  resumed 
consideration  of  this  petition,  and  answers  thereto,  and  procedure,  and  advised  the  sune^ 
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sospend  the  letteis  to  the  extent  of  L.30,  part  of  the  bill  of  L.150  charged  on,  with 
corresponding  interest,  and  decern ;  sustain  the  reasons  of  redaction  to  the  same  extent 
and  Talue;  decern  and  declare  accordingly;  and,  quoad  ultra,  there  being  an  equality 
of  voices,  appoint  the  remaining  points  of  the  cause  to  remain  for  subsequent  discussion 
and  decision,  in  terms  of  the  statute,"  &c 

"  Having  again  resumed  consideration  of  this  cause,  and  there  being  still  an  equality 
of  ToiceS)  and  Lord  Gringletie,  Ordinary  in  the  cause,  having  been  called  in  from  the 
Outei^House,  the  Lords  find  the  letters  orderly  proceeded,  except  in  so  far  as  the  same 
are  suspended  by  the  last  interlocutor :  Bepel  the  reasons  of  reduction,  except  in  so  far 
as  the  same  are  by  said  interlocutor  sustained ;  and,  under  such  exceptions,  assoilzie  the 
defender  from  the  reductive  and  declaratory  conclusions  of  the  summons  of  reduction, 
and  decern ;  but  find  no  expences  due  to  either  party." 

Against  this  judgment,  the  pursuers  petitioned;  and,  in  the  answers,  the  com- 
petency of  the  petition  having  been  objected  to,  they  were  allowed  to  reply  to  the 
objection  in  a  minute. 

Objected, — ^An  adherence  to  a  Loid  Ordinary's  interlocutor  is  just  an  adoption  of 

that  interlocutor,  in  so  many  words,  as  the  judgment  of  the  Court ;  and  hence,  where 

expences  are  given  by  the  Ordinary,  the  judgment  of  the  Court,  in  such  form,  carries 

also  the  expences  incurred  in  the  Inner-House.     The  first  interlocutor  of  the  Court, 

therefore,  found  the  letters  orderly  proceeded,  and  assoilzied  the  defender ;  the  second 

interlocutor  was  a  repetition  of  that  judgment  in  express  terms,  with  the  exception 

therein  stated  in  regard  to  a  small  part  of  one  of  the  bills.     Thus  there  were  manifestly 

two  consecutive  judgments  of  the  Court  in  favour  of  the  defender,  which,  according  to 

the  established  practice,  founded  on  the  Act  of  Sederunt  26th  November  1718,  rendered 

a  third  petition  incompetent     The  second  [610]  judgment  does  not,  indeed,  expressly 

refuse  the  petition,  and  adhere  to  the  interlocutor  complained  of,  but  the  form  of 

expresfflon  used  has  precisely  the  same  import  and  legal  effect ;  Earl  Wemyss  against 

Lady  Gray,  11th  June  1811 ;  Haig  and  others  against  Golquhoun's  Creditors,  26th  May 

1812. 

Answered, — ^The  defender's  judicial  declaration,  and  the  exhibition  of  his  account- 
books,  disclosed  facts  materially  affecting  a  plea  not  previously  discussed,  and  thereby 
altered  the  whole  complexion  of  the  case.  The  question  formerly  tried  was  minority, 
facility,  and  lesion.  The  question  discussed  in  the  second  or  additional  petition,  and 
in  that  now  objected  to,  is,  whether  the  defender  was  entitled  to  the  character  of  a  bona 
jSie  onerous  holder  of  the  bills  1  In  which  question  the  former  pleas  were  merely 
cireomstances  of  evidence.  And  it  was  during  his  examination  in  presence  that,  for  the 
first  time,  he  gave  any  explanation  of  the  circumstances  in  which  the  bills  were 
acquired,  and  the  value  given  for  them.  This  evidence,  therefore,  made  a  new  case ; 
and  the  form  of  the  interlocutor  pronounced  upon  it  shews  that  the  Court  held  it  to  be 
such ;  otherwise  the  prayer  of  the  second  petition  would  have  been  expressly  ref usedi 
and  the  first  interlocutor  adhered  to. 

But  it  has  never  been  understood  that  the  Acts  of  Sederunt,  limiting  the  number  of 
reclaiming  bills,  apply  to  a  judgment  of  the  Court  proceeding  on  new  matter  or  new 
evidence,  whether  that  evidence  relates  to  a  plea  previously,  or  for  the  first  time,  dis- 
cussed. Where,  indeed,  new  facts  or  evidence  are  brought  forward  in  the  Inner-House, 
the  usual  practice  is  to  remit  the  cause  to  the  Ordinary,  if  the  new  matter  is  offered 
debUo  tempore,  and  is  deemed  important ;  and,  upon  such  remit,  it  is  competent  to  the 
parties  again  to  carry  the  question  through  the  common  course  of  litigation.  The 
Courts  therefore,  would  be  placed  in  an  extraordinary  predicament,  if,  in  consequence  of 
the  examination  being  taken  in  presentia,  it  was  precluded  from  exercising  thieit  power 
of  review,  which  would  have  been  confessedly  competent^  had  the  cause  been  matured 
before  the  Lord  Ordinary.  Nor  ought  it  to  be  overlooked  that  the  pursuers  all  along 
relied  on  the  reservation  contained  in  the  Lord  Ordinary's  interlocutor  with  reference 
to  the  plea  and  evidence  alluded  to;  Lester  against  Scott,  22d  December  1809; 
Williamson  against  White,  21st  June  1810. 

The  Coort  unanimously  sustained  the  competency  of  the  petition,  some  of  the 
Judges  partly  resting  their  opinion  on  the  terms  in  which  the  interlocutor  complained  of 
ivas  framed. 

[S.C.,  1  S.  249.] 
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No.  151.      F.C.  N.S.  VL  515.    29  Jan.  1822.     2nd  Div.— Loid  PitmUly. 

Andrew  Thomson  and  Others,  Suspenders. — John  Clerk,  And,  Murrcaf. 
The  Bank  of  Scotland,  Chargers. — H.  CocJcbum,  James  Walker. 

Caidumer. — Cautioners  for  bank  agents  found  liable  for  loss  caused  by  a  protracted 
course  of  culpable  and  unusually  hazardous  management^  against  which  the  Bank 
repeatedly,  yet  ineffectually,  remonstrated ;  notwithstanding  it  was  pleaded  that  &e 
Bank  were  bound  to  have  intimated  the  agents'  misconduct  to  the  cautioners,  aithongli 
there  was  no  stipulation  to  this  effect  in  the  bond  of  caution. 

A  promissory  note,  payable  at  a  future  day,  taken  by  a  bank  from  its  agent,  dur- 
ing the  subsistence  of  the  agency,  for  the  amount  of  past  due  bills  discounted  by  ^ 
agent,  and  for  which  he  was  liable,  found  not  to  discharge  his  cautioners'  goarantse  for 
these  bills. 

The  suspenders,  in  1808,  became  bound,  in  legal  effect,  as  cautioners,  to  the  eztsot 
of  L.1 0,000,  for  the  faithful  discharge  of  the  duties  and  obligations  undertaken  bj 
William  and  John  Marshall,  as  agents  of  the  branch  of  the  Bank  of  Scotland  estabhshad 
at  Perth ;  one  of  which  obligations  being  a  guarantee  for  bills  discounted  by  the  agents 
in  their  official  character.  William  Marshall  had  previously  acted  as  sole  agent  for 
many  years ;  and  the  present  bond,  executed  on  the  occasion  of  John  Marshall,  his  son, 
being  appointed  joint  agent,  was  likewise  corroborative  of  a  similar  bond  originallj 
granted  by  the  former. 

Soon  after  the  commencement  of  the  joint  agency,  John  Marshall,  who  vbb 
individually  engaged  in  trade,  began  to  discount  largely  to  himself,  in  violation  of  an 
express  instruction  of  the  Bank,  originally  furnished  to  William  Marshall,  which  pro- 
hibited the  agent  from  discounting  any  bill  in  which  he  was  an  obligant,  without  having 
obtained  the  consent  of  the  directors.  John  Marshall  was,  besides,  a  partner  of  Huntei^ 
Burt,  and  Marshall;  and  Bart,  who  was  son-in-law  of  William  Marshall,  was  the 
managing  partner  of  the  firm  of  Inches  and  Company.  The  agents  were  also  in  the 
practice,  from  an  early  period,  of  accommodating  these  concerns,  as  well  as  some  othen 
closely  connected  with  them,  to  a  great  amount,  in  the  form  of  discounts. 

[516]  But  it  did  not  appear  that  these  irregular  proceedings,  on  the  part  of  the 
agents,  was  at  all  known  to  their  constituents  till  February  1810,  when  it  was  reported 
to  the  Bank,  by  one  of  its  officers,  that  bills  then  current,  discounted  to  the  parties 
above  mentioned,  amounted  to  upwards  of  L.72,000.  Having  received  this  informatioD, 
the  Bank  addressed  a  letter  to  the  agents,  stating  that  the  accommodation  was  **  greatlj 
too  high,  and  that  the  improper  extent  of  it  increases  the  money  lent  by  the  Bank  of 
Scotland  at  Perth  much  beyond  its  due  proportion,  and  in  a  very  partial  mode  of  dis- 
tribution. Tou  are  therefore  directed  to  use  every  prudent  exertion  for  the  redaction 
of  the  accommodation  to  the  favoured  parties,  and  in  future  to  divide  the  loans  in  yonr 
district  more  impartially."  The  agents  having  attempted  some  explanation,  the  Bank, 
in  reply,  repeated  that  they  '*  still  thought  the  accommodation  disproportionate.  They 
observe  that  twenty  parties  only  have  accommodation  to  the  extent  of  above  L.1 30,000, 
and  of  this  the  four  parties  above  mentioned  (viz.  John  Marshall  and  the  companies 
with  which  he  was  connected)  have  above  L.72,000,  being  considerably  more  than  the 
half.  Considering  the  extent,  population,  and  enterprise  of  your  district,  it  is  not  easr 
to  consider  this  distribution  impartial.  From  the  circumstance  of  John  Marshall  being 
one  of  the  Bank's  agents,  and  your  and  his  close  connexion  with  Hunter,  Bort^  and 
Marshall,  and  Inches  and  Company,  it  becomes,  in  a  particular  manner,  your  daty,  as 
the  Bank's  agents,  to  guard  against  the  appearance  of  making  those  f  onds,  which  the 
Bank  destines  for  the  equal  and  impartial  accommodation  of  a  laige  district,  subservient 
almost  exclusively  to  your  own  extra-official  speculations,  and  those  of  your  intimate 
and  close  connections.  Tou  mention  that  it  is  not  thought  becoming  for  a  respectable 
house  such  as  Hunter,  Burt,  and  Marshall^  to  do  business  with  more  than  one  bank 
The  directors  hold  it  to  have  been  your  paramount  duty,  as  their  agents,  to  have  con- 
sidered, not  what  would  have  been  becoming  for  this  company,  but  what  would  have 
been  at  once  safe  and  beneficial  to  the  Bank,  and  most  equitable  and  impartial  to  the 
country.     The  directors  do  not  themselves  see,  nor  do  they  think  you  could  have  seen, 
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in  this  lights  the  disproportionate  accommodation  which  is  the  subject  of  this  letter. 
The  accommodation  to  the  parties  alluded  to  must  certainly  be  reduced  considerably^ 
althoagh  the  precise  extent  must  no  doubt  be  left  much  to  your  judgment^  and  your 
conceptions  of  your  duty  as  bank  agents.  The  directors  do  not  require  any  sudden  or 
dangerous  ched:.     The  reduction  should  be  certain ;  but  it  may  be  gradual" 

Daring  the  course  of  several  months  subsequent  to  the  date  of  this  letter,  the  agents 
were  repeatedly  enjoined  to  lessen  the  amount  of  discounts  which  they  had  been  in  the 
practice  of  granting  to  the  favoured  parties,  but  without  the  desired  effect.  At  length, 
it  having  come  to  the  knowledge  of  the  Bank  that  the  agents  were  largely  increasing 
the  accommodation  to  these  [617]  parties,  the  following  letter,  dated  December  of  the 
same  year  in  which  the  preceding  correspondence  had  tc^en  place,  was  addressed  to  the 
Messrs.  Marshall: — "As  the  directors,  in  arranging  the  securities  for  your  official 
tmnsactions  as  the  Bank's  agents,  could  not  foresee  this  disproportionate  accommodation, 
and  disr^iard  of  their  instructions  for  reduction  thereof,  they  feel  it  their  duty  to 
require  you  to  state  what  additional  joint  security  the  obligants  in  question,  and  you  as 
the  guarantee  of  their  bills,  can  give  for  the  amount  thereof." 

In  consequence  of  this  demand,  the  agents  indorsed  to  the  Bank  a  bill  for  L.  10,000, 
dnwn  by  Hunter,  Burt,  and  Marshall,  at  a  long  date.  Shortly  after,  viz.  in  January 
1811,  the  Bank  were  informed  of  the  insolvency  of  this  company ;  and  it  then  appeared 
that  they  had  received  increased  accommodation,  even  since  this  collateral  security  had 
been  given  to  the  Bank.  In  May  following,  the  Bank  having  deliberated  whether  it 
was  expedient  that  the  joint  agency  should  be  continued,  it  seemed  to  have  been  thought 
advisable,  before  coming  to  any  resolution  on  the  subject,  to  await  the  result  of  a  pro- 
posed arrangement  for  the  settlement  of  Hunter,  Burt^  and  Marshall's  affiurs,  with  regard 
to  whidi  a  deal  of  correspondence  had  already  taken  place  between  the  Bsnk  and  their 
agents,  and  which  was  subsequently  continued.  • 

Meanwhile,  William  Marshall,  having  been  called  on  to  propose  an  arrangement  for 
liquidation  and  security  of  the  past  due  bills,  granted  a  promissory  note  in  the  following 
terms: — 

"L39,593,  lis.  lid.  Perth,  31«<  August  1811. 

"In  corroboration  and  security,  to  the  Governor  and  Company  of  the  Bank  of  Scot- 
land, of  bills  discounted  or  purchased  at  the  office  of  the  said  Bank  in  Perth  by  me  and 
John  Marshall,  my  son,  as  the  (Governor  and  Company's  agents  there,  and  now  past  due, 
extending  of  principal,  at  the  dater  hereof,  conform  to  state  thereof,  subscribed  by  us, 
the  said  agents,  to  the  sum  under  specified,  for  which,  by  our  bond,  dated  the 
seventeenth  and  twenty-ninth  days  of  September  eighteen  hundred  and  eight  years,  we 
aie  liable  to  the  said  Oovernor  and  Company  ]  and  without  prejudice  to  the  said  bond, 
or  to  any  other  security  held  by  the  said  Governor  and  Company  for  the  said  bills,  I, 
William  Marshall  of  Grange,  hereby  promise  to  pay  to  Robert  Forrester,  Esquire,  as 
treasurer  of  the  Bank  of  Scotland,  and  to  his  successors  in  office,  for  behoof  of  the  said 
Governor  and  Company,  or  their  order,  the  sum  of  thirty-nine  thousand  five  hundred 
and  ninety-three  pounds  eleven  shillings  and  elevenpence  sterling  of  principal,  against 
Martinmas  next ;  value  as  established  by  the  said  bond. 

(Signed)        *'  William  Marshall." 

In  corroboration,  again,  of  this  note,  and  without  prejudice  to  [618]  any  other 
obligation  or  security,  the  Bank,  of  the  same  date,  took  from  William  Marshall  a 
bond  and  disposition  in  security  over  his  estate,  upon  which  infeftment  immediately 
followed. 

In  the  course  of  the  following  year  (viz.  in  May  1812)  the  Bank  made  the  first  com- 
manication  of  any  description  to  the  suspenders,  notifying  their  resolution  to  supersede 
the  joint  agents,  and  stating  that  recurrence  to  the  bond  would  probably  be  necesscury. 
William  Marshall  was  thereiEifter  continued  sole  agent  till  April  1813. 

About  eighteen  months  after  this  intimation  (viz.  in  November  1814)  the  Bank 
funished  a  state  of  the  debt  (amounting  to  upwards  of  L.43,000)  which,  for  the  first 
^s>  made  the  suspenders  aware  of  the  bill  transactions  in  question ;  and  by  which  it 
appealed  that  by  much  the  greater  part  of  the  expected  loss  would  arise  in  consequence 
of  these  transactions. 

Pleaded  by  the  cautioners,  in  a  suspension  of  a  threatened  charge  in  the  bond, — 
I.  The  conduct  pursued  by  the  agents,  in  relation  to  the  transactions  in  question, 
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was  a  fiystem  of  oontdnaed  abuse  of  their  trusty  and  gross  misapplication  of  the  Bisk's 
money  to  the  purposes  of  their  own  private  speculations,  and  those  of  relatives  aodeoiK 
nezions  in  trade,  without  any  r^;ard  to  the  interest  of  the  Bank  or  the  cautionen,  nd 
in  utter  defiance  of  the  express  orders  and  admonitions  of  their  constituents.  Tbs 
correspondence  shews  that,  in  this  light,  the  agent's  conduct  was  all  along  viewed  I7 
the  Bank.  In  particular,  by  the  second  letter  quoted,  the  directors  appear  to  have  beet 
of  opinion  that  the  Messrs.  Marshall  were  making  the  Bank's  funds  almost  ezclonTelj 
subservient  totheir  own  extra-official  speculations  and  those  of  their  intimate  connezuiDi; 
and  that  they  had  knowingly  departed  from  the  course  of  management  most  safe  and 
beneficial  for  the  Bank,  and  most  impartial  towards  the  public.  It  was  thus  appannt 
that  the  cautioners  were  placed  in  a  situation  of  great  and  unexpected  hazard  bj  tk 
culpable  conduct  of  the  agents ;  and,  therefore,  fair  dealing,  and  the  good  faith  wbid 
the  engagement  necessarily  implied,  made  it  imperative  on  the  Bank,  either  to  hsn 
immediately  put  an  end  to  the  agency,  or  at  least  to  have  given  such  intimation  of  tb 
irregular  proceedings,  as  would  have  afforded  the  cautioners  an  opportunity  of  oonsidn- 
ing,  whether  they*  ought  to  continue  longer  bound  for  parties  who  had  abused  alike  tlu 
confidence  of  the  Bank  and  their  cautioners. 

The  observation  that^  before  the  Bank  came  to  the  knowledge  of  the  evil,  it  hid 
reached  such  a  height  as  precluded  the  possibility  of  safely  applying  an  immediate  tsxi 
effectual  remedy,  just  rendered  it  the  more  necessary  that  this  discovery  should  ban 
been  communicated  to  the  sureties.  For  when  matters  were  placed  in  such  an  extra- 
ordinary and  hazardous  predicament^  and  where  especially  the  Bank  had  to  deal  with 
parties  whose  palpable  mis-  [519]  -conduct  was  the  direct  cause  of  the  risk,  the  Btnk, 
in  reference  to  the  cautionary  obligation,  were  not  entitled  to  rely  on  a  course  of  meze 
remonstrance  as  a  sure  means  of  placing  the  management  of  the  agency  on  a  proper 
^looting.  But,  certainly,  when  under  this  system  of  admonition  the  affairs  of  the  agencj 
went  on  from  bad  to  worse,  so  that  additional  security  was  required,  both  from  tiie 
agents  and  bill  obligants,  the  Bank  was  utterly  inexcusable  in  concealing  such  a  conne 
of  refractory  conduct  on  the  part  of  the  agents. 

It  is  true  that  the  cautioners'  plea  is  not  founded  on  any  express  stipulation  in  the 
bond ;  nor  is  it  at  all  necessary  it  should.  For  as,  on  the  one  hand,  they  were  entitiicd 
to  expect  a  careful  superintendance  of  the  agents'  proceedings,  and  the  due  enforcement 
by  the  Bank  of  its  own  instructions  and  orders ;  so,  on  the  other,  they  will  not  be 
presumed  to  have  contemplated  risks  originating  in  a  continuance  of  parties  in  office 
after  proving  themselves  unworthy  of  their  trust.  It  would  be  contrary  to  the  plainer 
justice  to  stretch  the  letter  of  the  guarantee  to  such  a  case.  The  discovery  of  the 
agents'  mismanagement  operated  as  a  virtual  dissolution  of  the  engagement  between  the 
Bank  and  the  sureties  as  to  future  transactions.  The  question  is  not  whether  the  fienk 
adopted  that  course  of  proceeding  which,  under  the  circumstances,  they  deemed  most 
beneficial  for  themselves,  or  even  for  both  parties.  The  Bank  was  not  warranted  to  act 
according  to  its  own  views  in  that  matter.  It  belonged  to  the  sureties  to  judge  for 
themselves,  whether,  under  these  circumstances,  they  would  continue  bound;  30lh 
November  1697,  Dick  against  Nisbet  and  others,  Fount.;  Grant  against  Campbell,! 
Dowe,  251 ;  2  Vem,  518;  Fell,  157;  Marshall,  589,  591. 

II.  The  promissory-note  taken  from  William  Marshall,  covering  the  whole  amooat 
of  the  past  due  bills,  by  giving  time  to  the  principal  debtors,  without  the  cautionen' 
consent^  discharged  the  security.  For,  during  the  currency  of  the  bill,  while  the  Bank, 
on  the  one  hand,  was  precluded  from  enforcing  the  obligation  of  the  agents  under  the 
bond,  on  the  other,  the  sureties'  right  of  recourse  was  in  consequence  suspended. 

The  bill  bears,  indeed,  to  be  a  promise  of  payment^  **  without  prejudice  to  the  bond, 
or  any  other  security  held  by  the  Bank  for  the  past  due  bills."  But  it  is  impossible  to 
hold  that  these  words  could  entitle  the  Bank  to  recur  to  the  bond,  while  the  bill  was 
current,  for  payment  of  these  bills.  The  promissory-note  is  said  to  be  a  liquidation  of 
the  obligation  in  the  bond;  and  it  expressly  bears  to  be  granted  for  ''value,  u 
established  by  said  bond."  The  Bank,  therefore,  could  not  be  allowed  to  say,  tks^ 
while  they  accepted  a  bill,  declaring  the  debt  exigible  at  a  future  day,  they  yet,  in  the 
very  same  document,  reserved  a  right  to  demand  payment  at  an  earlier  period,  in  virtae 
of  an  obligation  in  liquidation  or  fulfilment  of  which  that  very  document  was  take&i 
Kor  can  it  affect  the  plea,  that  time  was  given  during  the  sul>-  [620]  -aistenoe  of  tbe 
joint  agency ;  for,  if  that  was  done  by  a  valid  contract  to  which  the  cautioners  were  not 
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piirtiiesy  the  date  of  the  tiansactioii  is  quite  immaterial; — ^the  only  question  beii^i 
^wliether  the  bill  was  substituted  for  the  obligation  come  under  by  the  bond,  and 
^whether  .this  took  place  without  consulting  the  sureties ;  Ursk,  b.  iii.  tit  3,  sect.  66 ; 
GhU,  3d  edition,  238;  Bees  against  Berrington,  2  Ves.  jun,  540;  Samuel  against 
Howard,  3  Marivale  272;  13th  May  1818,  Bank  of  Ireland  against  Beresford,  6 
ZJouie  234. 

Anstoered. — Although  the  agents'  conduct  merited  that  jcensure  which  the  Bank 

expressed  so  soon  as  they  came  to  the  knowledge  of  the  proceedings  alluded  to,  yet  it 

"was  not  of  a  nature  that,  with  reference  either  to  ordinary  prudence  in  superintending 

the  Bank's  affairs,  or  a  just  regard  to  the  situation  of  the  cautioners,  imperatively  called 

lor  their  instant  dismissal  from  their  official  station.     The  Bank's  inherent  power  of 

control  and  direction  in  the  management  of  the  agency  was  not,  in  any  manner,  limited 

or  fettered  by  the  bond ;  and  being,  therefore,  entitled  to  exercise  a  sound  discretion, 

they  judged  it  most  expedient  to  enjoin  an  immediate,  but  yet  gradual,  reduction  of  the 

amount  of  discounts  given  to  the  favoured  parties.     It  is  true  that  the  remonstrances  and 

directions  of  the  Bank  on  this  subject,  though  repeated  again  and  again,  were,  in  a  great 

measure,  disregarded  by  the  agents.     But  to  found  a  plea  on  the  refractory  conduct  of 

these  gentlemen  is  just  to  maintain  that  the  guarrantee  became  inoperative  in  the  very 

case,  against  the  consequences  of  which  it  was  the  main  object  of  the  Bank  to  protect 

itoelf,  by  requiring  the  agents  to  find  security.     It  is  not  affirmed  that  there  was  fraud 

on  the  part  of  the  Bank ;  nor  can  it  with  justice  be  alleged  that  they  exhibited  such 

groes  negligence  as  in  l^al  construction  is  equivalent  to  fraud.     It  is  against  reason 

assumed,  indeed,  that  the  Bank  had  the  power  of  at  once  rectifying  the  mismanagement 

of  the  agents ;  and  it  is  further  maintained,  that  they  were  blameable  in  not  having 

intimated  to  the  sureties  the  situation  of  the  affairs  of  the  agency  at  one  period  or  other. 

But  the  bond  does  not  stipulate  that,  in  any  circumstances  whatever,  such  intimation 

shall  be  given ;  and,  indeed,  a  stipulation  of  that  nature,  even  in  reference  to  transactions 

that  might  seem  to  be  attended  with  more  than  usual  risk,  would,  in  a  great  measure, 

have  been  incompatible  with  the  control  and  direction  that  necessarily  and  confessedly 

remained  with  the  Bank,  which  had  a  paramount  interest  in  the  prudent  management 

of  their  agents.     It  was  at  all  times  in  the  power  of  the  sureties  to  have  obtained 

information  with  regard  to  the  proceedings  of  the  agency,  either  by  applying  to  the 

agents  themselves,  or  to  the  Bank.     It  was,  therefore,  no  unfair  presumption,  that  the 

sureties  were  not  ignorant  of  the  Ixansactions  generally  of  which  they  now  complain ; 

and  suppposing  they,  in  fact,  had  no  knowledge  of  those  transactions,  they  ought  to 

impute  blame  to  themselves,  if  they  [621]  truly  believe  that  such  knowledge  would  have 

bettered  their  situation. 

IL  The  object  in  taking  the  promissory -note  in  question  was  merely  for  the  purpose 
of  avoiding  the  necessity  of  an  enumeration  of  all  the  past  due  bills  in  the  disposition  in 
security  taken  from  William  Marshall  at  the  same  time ;  and,  if  the  Bank  was  entitled 
to  take  the  heritable  security,  it  was  equally  entitled  to  take  the  note  which  formed  the 
basis  of  that  security. 

The  obligation  in  the  bond  was  not  innovated  by  the  note  and  heritable  security. 
The  Bank  did  not  give  up  any  of  the  past  due  bills,  or  oblige  themselves  to  abstain  from 
diligence  upon  these  bills,  even  for  a  limited  period.  On  the  contrary,  both  the  note 
and  heritable  security  were  granted  "without  prejudice  to  the  bond,  or  any  other 
security  held  by  the  Bank  for  the  said  biUs."  There  was,  consequently,  no  substitution 
of  these  documents  for  the  past  due  bills  guaranteed  by  the  bond. 

But^  secondly,  supposing  time  had  been  granted  to  William  Marshall,  yet  that  proceed- 
ing, occurring  during  the  subsistence  of  the  agency,  could  not  avail  the  sureties.  The 
renewal  of  a  bill  by  the  agent,  in  such  circumstances,  does  not  stand  in  a  different 
situation,  with  regard  to  the  responsibility  of  the  cautioners,  from  the  bill  originally 
discounted. 

The  Court  held  generally,  that  the  repeated  remonstrances  and  admonitions  of  the 
Bank,  with  regard  to  the  agents'  misconduct,  excluded  a  plea  founded  on  the  want  of 
intimation  to  the  sureties  of  the  irregularities  complained  of,  there  being  no  stipulation 
to  that  effect  in  the  bond :  And,  further,  that  the  taking  of  the  promissory-note  and 
heritable  security  ought  not  to  be  considered  as  giving  time  to  the  agents;  the  bill 
being  just  a  liquidation  of  the  obligation  as  it  stood  in  the  bond,  and  intended  for  the 


purpose  merely  of  forming  the  basie  of  that  security.  The  Courts  acoordingly,  <m 
advising  a  petition  and  answeiSi  adhered  to  the  interlocutor  of  the  Lord  Ordinary,  wluck 
repelled  the  reasons  of  suspension,  found  the  letters  orderly  proceeded,  and  decerned. 

[Reversed,  2  Sh.  App.  316 ;  4  S.K.B.  (H.L.)  361,  where  opinions  are  given.] 


No.  152.       F.C.  N.S.  VI.  522.     31  Jan.  1822.     2nd  Div.— Lords  Beston  and  Cnigie. 

FoRBEs's  Trustees,  Pursuers. — Cranstoun,  Mancrief,  Alison. 

Livingston,  Defender. — Clerk,  M' Donald,  McNeill 

Preseriptum — Union — Slaitde  1  Geo.  I.  c  20 — Ranking  and  Sale. — Feus  being 
granted  of  part  of  a  barony,  reserving  right  to  the  minerals,  and  the  superior  hafing 
been  afterwards  attainted,  and  his  estates  annexed  to  the  Crown  as  a  barony,  wilh 
parts  and  pertinents,  without  any  mention  of  the  reservation,  and  sold, — ^found  that 
the  right  to  the  minerals  could  not  be  lost  by  the  negative  prescription. 

A  charter  granted  by  the  Barons  of  the  Exchequer  to  the  vassal,  under  the  statota 
1  Qea  L  c.  20,  called  the  Clan  Act,  without  any  reservation  of  the  mineraLsi  found  a 
sufficient  title  for  prescription  of  the  minerals. 

What  possession  of  the  minerals  sufficient  to  support  such  prescriptive  title. 

In  1647,  the  Earl  of  Callendar,  proprietor  of  the  barony  of  Haining  or  Almond, 
holden  of  the  Crown,  and  formerly  part  of  the  regality  of  Falkirk,  of  which  he  was  the 
feudal  lord,  f eued  out  certain  parts  of  that  barony  to  Alexander  Livingston,  under  an 
express  reservation  of  the  minerals  of  coal  and  limestone.  The  Earl  of  Callendar  having 
been  attainted  in  1715,  his  estates  were  escheated  to  the  Crown,  and  were  afterwaida 
vested,  by  Act  of  Parliafhent,  in  certain  commissioners,  by  whom  they  were  exposed  to 
sale;  and  they  were  purchased  in  1720  by  the  York  Buildings  Company. 

In  the  charter  granted  by  the  Crown,  in  1748,  to  that  Company,  the  clause 
descriptive  of  the  barony  of  Almond  or  Haining  is  thus  expressed : — "  Totas  et  integral 
terras,  molendina,  carbones,  carbonaria,  aliasque  subscript,  viz.  totas  et  integras  tenas  et 
baroniam  de  Hayning,  continen.  &c  cum  carbonibus  carbonariis,  &c.  omnium  et  singo- 
.larum  prasdictarum  terrarum  et  baroniss  de  Hayning,  in  proprietate  et  tenendria  spectan.  et 
pertinen.  earundem,  quae  quocunque  tempore  praeterito  ad  praedictas  terras  pertinueront^ 
et  in  quibuscunque  prioribus  infeofamentis  earund.  in  favorem  aliquorum  dominomm  de 
Hayning,  vol  aliquorum  eorum  aatecessorum  vel  praedecesso- [523] -rum  ooncess.  fnit;" 
and  on  this  charter  the  company  were  infeft  in  1748. 

The  estates  of  the  York  Buildings  Company  having  been  brought  to  a  judicial  sale, 
a  considerable  discussion  took  place  as  to  the  mode  of  exposing  them  to  sale^  and 
particularly  as  to  the  unwrought  coal  in  those  parts  of  the  barony  of  Haining  which  had 
been  feued  out,  and  in  the  feu-rights  of  which  the  coal  and  other  minerals  had  been 
reserved  to  the  superior.  A  decreet  of  sale  was  afterwards  pronounced,  adjudging  to 
Mr.  Forbes  the  "  ground  right  and  property  of  all  and  whole  the  said  lands  and  baronies 
of  Callendar  and  Falkirk,  and  the  lands  and  barony  of  Almond  or  Haining,  with  the 
teinds,  parsonage  and  vicarage,  of  the  said  whole  lands  and  baronies ;  and  which  lands 
and  baronies  were  divided  into  two  lots,  as  before  and  aftermentioned ;  and  are  described 
in  the  proven  rental  as  follows,  &c.  together  with  all  and  sundry  houses,  biggings,  parte 
and  pertinents,  and  privileges  of  the  said  lands,  and  all  rights  title,  and  interest^  which 
the  said  Company  have  in  and  to  the  said  lands  above  described,  whether  property  or 
superiority ; "  and  the  Crown  charter  following  on  this  decreet  of  sale,  in  favour  of  Mr. 
Forbes,  is  in  the  same  terms  as  the  charter  formerly  granted  to  the  York  fiuildingi 
Company ;  and  upon  this  charter  he  was  infeft  in  1784. 

In  1716,  Mr.  Livingston  then  of  Parkhall,  the  vassal  in  the  forfeited  lands,  availed 
himself  of  the  Act  1  Qeo.  I.  c  20,  commonly  called  the  Clan  Act,  by  which  it  is  enacted, 
"  That  all  and  every  vassal  and  vassals  in  Scotland,  who  shall  continue  peaceable  and  in 
dutiful  allegeance  to  his  Majesty,  his  heirs  and  successors,  holding  lands  and  tenementB 
of  any  such  offender,  who  holds  such  lands  or  tenements  immediately  of  the  down, 
shall  be  vested  and  seized,  and  are  hereby  enacted  and  ordained  to  hold  the  said  lands 
or  tenements  of  his  Msgesty,  his  heirs  and  successors,  in  fee  and  heritage  forever,  by  such 


manner  of  holding  as  any  anch  offender  held  sach  landa  or  tenements  of  the  Crown  at 
the  time  of  the  attainder  of  such  offender;"  and  it  is  also  enacted,  that,  where  such 
lands  lie  in  any  regality  or  constabulary  in  Scotland,  the  same  shall  be  dissolved  from 
eyery  such  regality  or  constabulary  for  ever. 

Mr.  Livingston,  accordingly,  obtained  a  charter,  dated  December  1816,  of  yrtain 
portions  of  the  barony  of  Haining,  with  parts  and  pertinents,  to  be  held  of  the  Grown, 
and  disjoining  them  from  the  regality  of  Falkirk.  This  charter  contains  no  mention  of 
the  reservation  of  the  mines  and  minerals  by  the  attainted  superiors,  and  the  tenendas  is 
^with  coals  and  coal  heughs."    A  regular  progress  of  titles  followed  on  this  charter. 

The  lands  of  Maddiston  or  Craigend  had  been  originally  a  feu  from  the  barony  of 
Haining ;  but  in  1716,  upon  the  forfeiture  of  the  Earl  of  CaUendar,  Alexander  Mitchell, 
a  predecessor  of  Mr.  Livingston,  then  the  vassal,  obtained  a  charter  from  the  Crown, 
under  the  Clan  Act^  of  part  of  these  lands,  the  north  and  west  rooms  of  Maddiston  or« 
Craigend,  in  which  the  original  [624]  reservation  of  the  minerals  was  not  inserted.  The 
zest  of  the  lands  of  Maddiston  continued  to  hold  of  the  barony  of  Haining,  and  of  the 
York  Boildings  Company  as  the  purchaser ;  and  regular  titles  were  made  up  to  them  by 
Mr.  Livingston's  predecessors,  by  charter  of  adjudication  and  confirmation  by  the  Com- 
pany in  1768,  in  which  the  reservation  was  inserted. 

In  1775,  an  action  was  brought  by  Alexander  Livingston,  the  ancestor  of  Mr. 
livingston,  founding  on  the  charter  1716,  under  the  Clan  Act,  and  setting  forth  that, 
in  virtue  of  that  charter  and  the  clause  of  novodamua^  the  whole  of  the  right  and  interest, 
which  had  been  previously  vested  in  the  attainted  superiors,  had  been  transferred  to  his 
predecessor,  and  that  the  reservation  as  to  the  coal  and  lime  was  thus  effectually  done 
away ;  and,  therefore,  concluding,  that  the  coal  in  the  wester  add  north  rooms  of  Craig- 
end or  Maddiston  was  his  exclusive  property. 

The  York  Buildings  Company  maxTitained, — ^That  nothing  more  was  or  could  be 
given  by  the  charter,  under  the  Clan  Act,  than  dk  freehold  right  of  the  identical  estate 
which  previously  belonged  to  Mr.  Livingston ;  that,  in  the  particular  state  of  the  titles, 
he  oould  not  have  acquired  from  the  Crown  a  right  to  the  reserved  coal  within  his  own 
lands,  but  by  an  express  grant  under  the  sign  manual,  the  reserved  right  being  then 
unquestionably  in  the  Crown ;  and  the  charter  was  merely  silent  as  to  the  reserved  right ; 
and,  l(uUy^  that,  even  admitting  the  charter  1716  to  be  a  good  title  for  prescription  to 
the  minerals,  it  had  not  been  followed  by  possession. 

The  Court  (31st  January  1776)  found,  "That  the  York  Buildings  Company  have 
light  to  the  coal  in  the  said  western  and  north  rooms  of  Maddiston,  and  that  Mr.  Living- 
ston has  no  right  thereto."  And  this  judgment  was  affirmed  upon  appeal,  2l8t  March 
1777. 

Mr.  Forbes  afterwards  brought  the  present  action  of  declarator,  founding  on  the 
titles  acquired  by  the  York  Buildings  Company  and  him  to  the  barony  of  Haining,  and 
en  the  judgment  as  to  the  lands  of  Craigend,  and  concluding  that  the  minerals  in  the 
lands,  contained  in  the  charter  1716  to  Mr.  Livingston's  ancestors,  belonged  to  him,  in 
tenns  of  the  reservation  in  the  original  feu  rights  by  the  Earls  of  Callendar.  This  action 
vas  afterwards  insisted  in  by  Mr.  Forbes's  trustees. 

A  counter  action  of  declarator  was  brought  by  Mr.  Livingston,  founding  on  the 
charter  1716,  which  was  granted  without  any  reservation,  and  on  the  exclusive  and 
continued  possession  of  the  lands  and  pertinents.  This  action  was  afterwards  insisted 
in  by  John  Livingston,  the  heir  of  Mr.  Livingston,  and  his  tutors* 

After  some  procedure,  Lord  Newton,  Ordinary,  '*  in  respect  Mr.  Livingston  has  not 
condescended  on  acts  of  possession  of  the  coal  within  the  lands  libelled  on,  for  40  years 
past,  and  that  it  was  decided,  in  the  case  betwixt  the  lessees  of  the  York  Buildings 
Company  and  one  of  Mr.  Livingston's  predecessors,  both  in  this  Court  and  in  the  House 
of  Lords,  that  a  charter  [625]  similar  to  that  here  founded  on  was  not  sufficient  to  carry 
the  coal  in  the  lands  of  Maddiston,  without  actual  possession  of  the  coal  as  contra- 
distingoished  from  the  lands.  In  the  process  of  declarator  at  Mr.  Forbes's  instance, 
decerns  against  Mr.  Livingston,  conform  to  the  conclusions  of  the  libel,  except  as  to  the 
coal  lying  within  the  Eowantreeyards,  with  respect  to  which  Mr.  Livingston  was 
asBoikied  by  the  former  interlocutor  now  final ;  and,  in  the  declarator  at  Mr.  Livingston's 
instance  against  Mr.  Forbes,  assoilzies  Mr.  Forbes  from  the  conclusions  of  the  libel, 
under  the  foresaid  exception  with  regard  to  the  coal  within  the  Eowantreeyards." 

I/>rd  Craigie,  to  whom  the  case  was  remitted  afterwards,  pronounced  this  inter- 
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locutoT,  upon  advising  a  representation  for  Mr.  Livingston: — <^ Finds,  that  the  lank 
mentioned  in  the  pleadings  were  fened  oat^  in  the  17th  centnry,  hy  the  Earls  of  Linlith- 
gow and  Gallendar  to  the  representer's  predecessors,  reserving  to  the  granters  the  libex^ 
and  privilege  of  digging  and  winning  coal,  lime,  and  limestone,  upon  payment  of  saiha 
damages,  and  with  liberty  to  the  feuars  to  win  limestone  for  their  own  use  only :  Findi 
that,  by  the  charter  granted  in  1716  by  the  Barons  of  Exchequer  in  Scotland  to  tht 
representer's  predecessors  (in  pursuance  of  the  Act  1  Geo.  T.  c.  20,  usually  called  the  Glao 
Act)  though  conceived  in  unlimited  terms,  no  greater  or  more  extensive  right  to  the  eoal 
or  limestone  could  be  granted,  or  was  intended  to  be  granted,  than  had  been  formedf 
competent  to  the  representer's  predecessors ;  the  only  purpose  of  such  charter  being  to 
enable  the  representer's  predecessors  to  hold  of  the  Crown  those  lands  which  he  form^y 
held  as  the  vassal  of  the  Earl  of  Linlithgow  and  Callendar :  Finds,  that  the  vdiole  of  the 
feudal  property  and  rights,  which,  in  1715,  belonged  to  the  Earl  of  Linlithgow  sod 
Callendar,  who  was  attainted  in  that  year,  including  the  right  to  the  coal  and  limestdns 
tu  be  found  in  the  lands  already  mentioned,  having  been  vested  in  Parliamentaiy 
Commissioners,  were  by  them  sold  to  the  York  Buildings  Company,  and,  thereafter,  by 
a  decree  of  sale  obtained  by  the  creditors  of  the  Company,  transmitted  to  the  respondent : 
Finds  that,  in  virtue  of  the  reservation  of  the  coal  and  limestone  in  the  original  feo- 
rights  already  mentioned,  these  minerals  continued  a  part  of  the  estate  belonging  to  the 
granters,  as  much  as  if  no  feu-rights  had  been  granted ;  and,  consequently,  ^at  the 
property  thereof  could  not  be  lost  by  the  negative  prescription :  Finds  that,  though  the 
charter  obtained  from  the  Barons  of  Exchequer  in  1716,  combined  with  those  which 
followed,  and  which  are  in  the  same  terms,  might  afford  a  proper  title  of  preacriptioa 
whereupon  the  representer  and  his  predecessors  might  have  acquired  right  to  the  eoal 
and  limestone  in  question,  the  representer  has  not  proved,  or  offered  to  prove,  posseasion, 
such  as  to  establish  a  prescriptive  right :  Therefore,  as  well  as  in  respect  of  the  pre- 
[626]  -cedent  in  the  case  of  Maddiston  or  Craigend,  mentioned  in  the  interlocutor  of  the 
tormer  Lord  Ordinary,  refuses  the  representation." 

Mr.  Livingston  gave  in  a  petition,  which  was  followed  by  answers ;  and  a  hearing 
in  presence  was  oidered,  when  the  Court  adhered  to  the  interlocutor  of  the  Loid 
Ordinary. 

Mr.  Livingston  p^itumed  and  pleaded^ — 

L  As  to  Mr.  Forbes's  title  to  the  minerals — The  minerals  in  the  lands  libelled  on 
were  not  sold,  by  the  Parliamentary  Commissioners  on  the  forfeited  estates,  to  the  York 
Buildings  Company,  as  the  whole  subjects  sold  were  contained  in  a  rental,  in  which  no 
rent  appears  stated  for  them ;  and,  therefore,  every  thing  not  specified  in  the  rental  was 
expreasly  excepted  and  reserved.  The  disposition  to  the  Company  in  1748  contained  a 
reservation  to  the  vasscds,  &c.  "  their  several  rights  and  interests  in  any  part  of  the  fore- 
said lands,  teinds,  feu-duties,  or  others ; "  ^  and  excepting  the  teinds,  feu  or  blench  datiee 
of  all  lands  which  are  not  contained  in  the  rental,  abstract  thereof,  or  minute  of  sale, 
although  the  name  of  such  lands  by  mistake  be  expressed  and  disponed  in  the  present 
right  or  conveyance ; "  and  the  charter  and  sasine  following  on  the  disposition  contain 
the  same  reservation. 

The  only  coal  sold  to  the  Company,  as  specified  in  the  rental,  was  the  coal  in  the 
lands  of  Maddiston.  These  lands,  with  the  exception  of  the  north  and  west  rooms, 
were  acquired  by  Mr.  Livingston's  ancestors  subsequent  to  the  sale  to  the  Company; 
and  separate  and  distinct  titles  were  made  up  to  them  holding  under  the  Company, 
containing  an  express  reservation  of  the  coal.  It  was  only  from  a  mistaken  idea  that 
the  lands  of  Craigend  (which  was,  in  fact,  the  north  and  west  rooms  of  Maddiston)  were 
not  comprehended  under  the  disposition  to  the  York  Buildings  Company,  that  Mr. 
Livingston's  ancestor  brought  the  former  action  as  to  the  coal  in  the  north  and  west 
rooms  of  Maddiston ;  and  it  was  on  the  ground  that  Craigend  was  just  another  and 
more  recent  name  for,  and  was  in  fact  a  part  of,  the  lands  of  Maddiston,  the  coal  of 
which  had  been  actaally  sold  to  the  Company  per  expresmm^  that  the  Court  formerly 
decided  that  the  Company  had  right  to  the  coal  on  these  lands.  But  the  circumstance  (rf 
Mr.  Livingston's  ancestor  having  failed  to  evict  from  the  Company  their  right  of  coal  in 
the  lands  of  Maddiston,  to  which  they  had  obtained  a  clear  title,  and  for  which  they 
had  paid  a  valuable  consideration,  can  never  operate  as  a  reason  for  Mr.  Forbes  evieting 
Mr.  Livingston's  right  to  the  coal  in  the  lands  libelled,  which  he  and  his  ancestors  have 
possessed  for  nearly  a  century  under  absolute  and  exclusive  titles  from  the  Crown,  con- 
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tumng  no  xeeervation  whatever,  and  totally  distinct  from  those  of  the  lands  of 
Maddiston. 

[627]  If  the  York  Buildings  Company  never  acquired  right  to  the  coal  in  the 
lands  libelled,  it  follows,  as  a  natural  consequence,  that  such  right  is  not,  aAd  cannot  be, 
in  Mr.  Forbes.  Before  he  purchased  the  estates  of  Callendar  and  Linlithgow  from  the 
(areditors  of  the  Company,  in  1783,  the  title  of  Mr.  Livingston's  ancestors  was  fortified 
by  uninterrupted  prescriptive  possession  on  the  charter  in  1716,  specially  protected  and 
guarded  by  the  saving  clause  in  grcemio  of  the  feudal  investitures  of  the  Company  them- 
selves, compoeiug  part  of  Mr.  Eorbes's  progress,  with  which  he  must  be  presumed  to  have 
been  acquainted.  By  granting  consecutive  charters,  under  burden  of  the  reserved  right 
of  coal,  to  Mr.  Livingston's  ancestors,  of  the  lands  of  Maddiston,  whereof  they  had 
obtained  right  from  the  commissioners  of  forfeited  estates,  they  acknowledged  and 
defined,  in  the  clearest  possible  manner,  the  extent  of  their  interest  in  Mr.  Livingston's 
property  lands. 

But  the  creditors  of  the  York  Buildings  Company  did  not,  in  fact,  obtain,  by  the 
decreet  of  sale  of  their  estates,  a  right  to  the  coal  in  the  lands  libelled  on,  either  diiectly 
or  indirectly ;  and,  consequently,  Mr.  Forbes,  the  purchaser,  had  no  title  thereto  what- 
ever, real  or  personal,  implied  or  expressed.  The  reserved  right  to  the  minerals  never 
appeared,  in  one  shape  or  another,  in  the  whole  course  of  the  judicial  proceedings ;  and 
while  the  Court  deckred  "  that  no  feu-duties,  teind-duties,  or  superiorities,  were  to  be 
imderstood  to  be  sold,  or  to  pass  to  the  purchasers  of  the  said  respective  lots,  except  such 
as  are  particnlarly  rentalled  and  contained  in  the  particulars  thereof,  as  comprehended 
in  the  respective  lots,"  it  cannot  be  supposed  that  the  right  of  coal,  in  a  valuable  and 
extensive  estate,  which  never  was  valued  or  rentalled,  should  pass  to  the  purchaser,  to 
the  prejudice  of  its  rightful  owner,  and  without  any  benefit  to  the  creditors. 

Aldiough  the  charter  in  1784,  proceeding  on  the  decreet  of  sale  in  favour  of  Mr. 
Forbes,  contained  a  general  enunciative  clause  of  "  all  and  whole  the  lands  and  barony 
of  Callendar  and  Falkirk,  the  lands  and  barouy  of  Almond  or  Haining,  with  the  teinds," 
&c  still  this  clause  was  qualified  and  limited  to  the  said  lands  and  baronies,  ''as 
divided  into  two  lots,  as  before  and  after  mentioned,  and  as  described  in  the  proven 
rental;"  and  the  dispositive  clause  specified  the  particular  subjects  disponed  and  con- 
veyed. It  will  not  be  pretended  that  the  lands  and  estate  of  Farkhall,  forming  a  con- 
siderable part  of  the  original  barony  of  Haining,  before  it  was  sold  off  and  dismembered, 
oould  be  carried  under  the  above  generality,  nor,  in  short,  any  thing  which,  was  not 
expressly  named,  rentalled,  and  disponed. 

By  the  statute  17  Geo.  IIL  c.  24,  the  Court  of  Session  was  authorized  to  sell 
the  estates  of  the  York  Buildings  Company,  ''in  the  same  form  and  manner  as  is 
laid  down  in  the  several  laws  and  regulations  of  the  Court  respecting  the  sale  of 
bankrupt  estates,"  &c. ;  and,  before  the  Act  of  Sederunt  17th  January  1756,  the  omis- 
sion of  any  one  particular  of  the  heritable  estate  [628]  was  fatal  to  the  action,  not  only 
with  regard  to  the  subject  omitted,  but  with  regard  to  the  whole  estates.  By  the  total 
omission  of  an  heritable  subject  in  the  proceedings  in  a  ranking  and  sale,  parties  are  in 
the  same  situation,  quoad  that  subject,  as  if  no  ranking  and  sale  had  ever  been  com- 
menced; Naime  against  Creditors,  14th  June  1750,  KUk.;  Creditors  of  Jordanhill,  27th 
Fehruary  1752,  Ibid,;  York  Buildings  Company  against  Edmonstone,  14th  November 
1798,  not  reported. 

XL  As  to  his  own  title  to  the  minerals. — After  the  lapse  of  nearly  a  century,  it  is 
surely  not  a  matter  of  necessity  to  inquire  into  the  historical  origin  of  the  charter  in 
1716  under  the  Clan  Act,  or  to  investigate  its  feudal  qualities  and  efifects.  Some  may 
be  of  opinion  that  the  Act  bestowed  on  the  loyal  vassal  the  escheated  rights  of  the 
attainted  superior ;  others,  that,  the  Crown  having  come  precisely  in  place  of  the  attainted 
superior,  the  resignation  of  the  vassal  operated  as  a  resignation  ad  perpetuam 
remanentiam;  and  that  an  unlimited  grant,  flowing  in  this  manner,  and  containing  a 
wvodamTiSy  was,  in  fact,  the  same  as  if  it  had  proceeded  from  the  original  superior  upon 
a  resignation  ad  remanerUiamy  and  must,  therefore,  have  operated  as  a  discharge  and 
extinction  of  every  reserved  right  and  privilege  which  may  have  been  contained  in  the 
earlier  titles.  A  third  party  may  contend  that  the  Barons  of  Exchequer,  who  were  the 
commissioners  on  forfeited  estates,  having,  qua  commissioners,  saved  and  excepted  the 
grants  which  they  had  made,  qua  Barons,  thereby  in  fact  homologated,  ratified,  and 
approved  of  them,  in  such  a  manner  as  to  obviate  and  preclude  all  objections  and  ezcep- 
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tions  to  their  prejudice.  Although  such  opinions  tend  to  establish  the  validity  of  fts 
Crown  charter  in  1716,  the  cnrrency  of  near  a  century,  and  the  revolution  of  twice  tin 
period  of  the  long  prescription,  fortified  by  being  unchallenged,  preclude  the  neeeaatj 
of  such  inquiry,  and  would  validate  a  grant  even  proceeding  a  non  haberUe  potestaiem. 

Mr.  Livingston  and  his  ancestors  have,  in  virtue  of  the  Crown  charter  1716,  andtiie 
regular  and  unexceptionable  progress  following  thereon,  possessed  the  lands  of  Pftrkbil! 
libelled  on,  with  their  whole  pertinents,  without  any  reservation,  exception,  or  intennp- 
tion  whatever,  far  beyond  the  years  of  prescription ;  and  such  a  title  cannot  be  taken  out 
of  the  way  but  by  a  regular  reduction ;  and  effect  must  be  given  to  some  title  on  whiek 
Mr.  Forbes  founds  his  reduction,  and  his  consequent  claim  to  the  coal.  The  maxia 
applies  here,  eujus  est  solum,  efua  est  a  easlo  tuque  ad  centrum. 

The  lands  libelled  on,  independent  of  beii^  separated  from  the  regality  of  FaDdik, 
and  the  courts  and  services  of  the  late  Earl  of  Linlithgow  and  others,  and,  consequentij, 
of  any  barony  of  which  they  formerly  made  a  part,  by  actual  alienation,  are  also  separated 
and  disjoined,  by  the  Crown  charter  in  1716,  in  favour  [629]  of  Mr.  LivingstoD'i 
ancestors ;  and  this  disjunction  having  taken  place  antecedent  to  the  grant  to  the  Tork 
Buildings  Company,  whose  titles  bore  in  gramvio  a  saving  clause  of  the  prior  and  pre- 
ferable rights,  they  and  their  successors  must  have  seen  that  these  lands  were  no  longer 
part  and  pertinent  of  the  barony  of  Haining.  The  alienation  of  part  of  a  barony  operates 
a  complete  disjunction  of  the  part  alienated ;  M^Kemie,  b.  ii.  tit  3,  sect.  20 ;  BanktM, 
b.  ii.  tit  3,  sect  86,  95 ;  Stair,  b.  ii.  tit  3,  sect  45 ;  Ersk.  b.  ii.  tit  3,  sect  44 ;  Sad 
of  Buchan  against  Duff,  January  1725,  Diet.  voL  iL  p.  496. 

There  were  then  two  distinct  and  feudalized  rights  of  property  and  possession  upon 
whicU  prescription  was  clearly  running,  and  has  now  run,  in  favour  of  the  respective 
parties. 

1.  Prescription  has  run  upon  Mr.  Livingston's  charter  from  the  Crown,  in  1716,  of 
the  lands  of  Parkhall  and  pertinents. 

2.  It  has  run  on  the  charter  in  1748  in  favour  of  the  York  Buildings  Company,  to 
the  superiority  of  the  lands  of  Maddiston  and  others,  and  to  the  reserved  right  of  ooal 
in  their  charters  to  Mr.  Livingston.  , 

3.  Prescription  has  run  of  the  property  of  the  lands  of  Maddiston,  in  virtue  of  tiie 
charter  from  the  Company  in  1768. 

The  possession  by  Mr.  Forbes  of  the  coal,  in  the  lands  of  Maddiston  and  othen,  to 
which  it  can  be  proved  that  the  workings  of  coal  were  confined,  holding  of  the  Yoik 
Buildings  Company,  and  now  of  him,  with  the  exception  of  the  north  and  west  roomsi 
cannot^  by  any  possible  stretch  of  interpretation,  be  construed  as  possession  of  the  cosl  in 
the  lands  and  estate  of  Parkhall,  holding  under  the  Crown,  under  a  totally  separate  and 
distinct  progress,  and  belonging  to  Mr.  Livingston  in  absolute  and  unlimited  property. 

But,  even  if  Mr.  Forbes  or  his  predecessors  had  wrought  coal  upon  any  part  of  the 
barony  of  Almond,  which  belonged  to  him  in  property,  besides  that  in  Maddiston,  snch 
working  could  not  be  held  as  implied  possession  of  the  coal  under  Mr.  Livingston's 
lands,  which,  it  is  admitted,  they  never  sought  for,  or  ascertained  to  exist ;  and  althon^ 
it  may  be  said  that  possession  must  be  always  of  such  a  nature  as  to  be  capable  of  int6^ 
ruption — otherwise  it  cannot  validate  a  prescriptive  right — still,  if  Mr.  Forbes  confined 
his  workings  of  coal  to  what  lay  within  his  own  lands,  Mr.  Livingston  could  not  have 
interrupted  him,  in  order  to  prevent  prescription  from  running  against  the  coal  witlun 
the  lands  libeUed. 

Possession  of  superiority  by  charter  and  sasine,  containing  a  reserved  right  to 
minerals,  unquestionably  constitutes  and  qualifies,  in  virtue  of  the  Act  1617,  a  prescripdfe 
right  of  possession  to  these  minerals,  whether  the  superior  work  them  or  not^  his  doing 
so  being  a  matter  merae  facultatis.  Much  more  must  the  possession  of  superiorify  and 
property  in  absolute  and  unlimited  fee,  without  any  reservation  whatever,  confer  a  p^^ 
scriptive  and  exclusive  right  to  lands  and  minerals,  whether  the  proprietor  [630]  does  or 
does  not  work  these  minerals.  To  admit  of  a  contrary  doctrine  would,  evidently  and 
directly,  overthrow  the  statute  1617,  and  the  fundamental  principles  on  which  the  land 
rights  of  this  country  have  been  established ;  Stair,  b.  iv.  tit  34,  sect  15. 

Mr.  Forbes  answered, — 

I.  As  to  his  own  title  to  the  minerals — It  is  not  disputed  on  the  other  side^  that  the 
reserved  right  to  coal  and  limestone,  as  it  stood  in  the  old  Earls  of  Callendar,  is  a 
reaeryed  right  oi  property  in  these  minerals ;  and,  therefore,  it  comes  under  the  privSegia 
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realia  of  the  iraperior.  As  little  is  it  disputed  that,'  at  the  date  of  the  original  fen- 
rights,  the  lands  libelled  on  constitnted  part  of  the  barony  of  Haining  and  regality  of 
Falkirk.  Now,  it  is  qnite  settled  in  our  kw  that  a  feudal  separation  of  coal  and  lime- 
stone from  the  superincumbent  soil  can  be  made,  and  that  the  minerals  thus  feudalized 
constitute  a  separatum  ienementunif  and  may  belong  to  a  different  proprietor  from  the 
soil  above.  By  the  legal  effects  of  the  union  implied  in  a  barony,  the  whole  subjects 
which  it  contains  are  united  into  one  homogeneous  whole,  how  different  soever  Uiey  may 
be  in  their  own  nature,  and  how  far  soever  detached  from  each  other.  It  cannot  be  dis- 
puted, therefore,  that  the  right  of  the  Earls  of  Callendar,  which  originally  extended  a 
eodo  ad  centrum  over  their  whole  estate,  was,  by  the  subinfeudation  of  the  lands  in  ques- 
tion, alienated  to  a  certain  extent  only;  and  that  the  reserved  right  to  the  minerals,  with 
which  that  feu-right  was- qualified,  effectually  retained  them  in  tiie  barony  to  which  they 
originally  belonged. 

It  is  equally  certain  that^  by  the  forfeiture  of  the  Earl  of  Callendar,  the  whole 
barony  of  Haining  was  escheated  to,  and  vested  in,  the  Crown,  and  inter  alia  the  right 
to  the  coal  in  the  lands  in  question.  This  right  was,  in  like  manner,  conveyed  by  the 
commissioners  on  the  forfeited  estates  to  the  York  Buildings  Company,  by  the  charter 
in  1748  of  the  whole  barony,  with  part  and  pertinent,  with,  moreover,  a  special  convey- 
ance to  the  lands  of  Parkhall,  &c.  with  part  and  pertinent^  and  a  general  clause 
applicable  to  all  those  lands,  of  whatever  other  parts  and  pertinents  thereof,  which  at  any 
time  had  belonged  to  the  lands,  or  had  been  contained  in  any  of  the  prior  inf eftments  of 
the  estate.  Under  such  a  charter,  it  is  agreed  by  all  our  authorities  that  the  whole  coal 
tA  the  barony  is  effectually  carried;  Orokg^  b.  ii.  tit.  8,  sect  17;  Stair^  b.  iiL  tit.  3, 
sect  45,  74 ;  Ersk,  b.  ii  tit  6,  sect  6,  18. 

The  reservation,  in  the  Crown  charter  1748  to  the  York  Buildings  Company,  to  the 
vasBals  of  their  rights  and  interests,  merely  saved  to  the  feuars  the  rights  they  had 
acquired  under  the  Clan  Act^  and  the  Crown  charter  in  1716  following  on  that  statute. 
Now,  once  it  seems  now  to  be  conceded  that  this  Crown  charter  did  not  carry  the  coal 
in  question,  bat  merely  enabled  Mr.  Livingston's  ancestors  to  hold  directly  of  the  Crown, 
instead  of  the  [631]  Barons  of  Haining,  without  enlarging  the  estate  so  held,  or  trench- 
ing on  the  reserved  rights  which  were  retained  in  the  barony,  it  follows  that  this  reserva- 
tion of  the  feuar's  rights,  how  valid  soever  to  prevent  the  York  Buildings  Company  from 
claiming  the  superiority  of  Mr.  Livingston's  lands  contained  in  the  Crown  charter,  had 
no  effect  whatever  on  the  reserved  right  to  the  coal  in  question. 

The  decision  in  the  former  question,  as  to  the  coal  in  the  north  and  west  rooms  of 
Middiston,  necessarily  involves  a  finding  that  the  charter  1716  was  not  intended  to 
make  any  other  alteration  of  the  vassal's  right,  except  the  substitution  of  a  free-hold  for 
a  base  holding,  as  the  north  and  west  rooms  of  Maddiston  were  held  under  a  Crown 
charter  in  1716,  directly  under  the  Crown,  precisely  similar  in  all  points  to  that  which 
is  the  foundation  of  the  right  to  the  lands  in  question.  It  is  also  clear  that  the  coal  in 
the  north  and  west  rooms  was  not  eospreesly  disponed  to  the  Company ;  for  the  coal  of 
Maddiston  mentioned  in  the  rental  must  have  been  the  coal  in  that  part  of  the  lands  of 
Maddiston  held  of  the  barony  of  Haining,  as  the  rental  specifies  '*  the  feu-duty  of  the 
B^  lands,"  whereas  the  north  and  west  rooms,  being  held  of  the  Crown  under  a  charter 
in  1716,  yielded  no  feu-duties. 

The  rental  of  the  forfeited  estates  sold  was  not  a  detail  of  the  whole  subjects  of 
which  the  estate  under  sale  was  composed,  but  merely  of  those  parts  of  it  which 
yielded  rent  at  the  time.  This  specification  was  not  a  bounding  charter,  "by  which 
eveiy  thing  was  reserved  to  the  Crown  which  was  not  actually  enumerated.  Although 
no  mention  is  made,  in  the  rental,  of  any  rental  being  derived  from  any  minerals  in  the 
haiony  of  Haining,  except  the  coal  of  Maddiston,  which  was  at  that  period  the  only 
Roing  coal  on  the  estate,  it  will  not  be  asserted  that  the  minerals  were  not  sold  to  the 
Company. 

If  the  reserved  coal  truly  did  pass  from  the  Commissioners  to  the  York  Buildings 
Company,  it  will  be  difficult  to  shew  that  this  right,  which  was  vested  in  the  Company 
as  put  of  the  barony  of  Haining,  was  not  conveyed  from  them  by  a  judicial  disposition 
of  the  same  barony. 

As  to 'the  objections  that  certain  forms  established  in  judicial  sales  were  not 
followed  out  in  the  sale  of  the  York  Buildings  Company's  estates,  it  iajus  tertii  to  Mr. 
lAringston  to  insist  on  them  till  be  has  proved  a  right  to  the  coal  himself ;  for^  if.  h^ 
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has  no  right  to  tbe  coal,  and  if  it  was  not  conveyed  by  the  Company,  it  mnat  raoun 
still  Tested  in  that  Company,  or  in  the  Commissioners  on  forfeited  eatate&  Aod  j 
althongh  one  of  the  creditors  of  the  Company  might  have  a  title  to  insist  that  the  ooal, 
which  formed  part  of  the  estate  of  his  debtor,  was  not  conveyed  to  Mr.  Forbes^  and 
should  still  be  sold  for  behoof  of  the  creditors,  it  is  not  open  euivis  epopuh  to  stile 
such  objection,  unless  he  can  shew  a  title  to  the  subjects.  But^  besides,  the  reaerfod 
coal  was  specially  brought  before  the  notice  of  the  Court  in  1783,  and  [632]  they  o?»- 
ruled  the  demand  of  the  creditors  that  it  should  be  specified  in  the  rental,  and  a  value 
put  upon  it. 

There  is  no  authority  for  saying  that  the  specification  in  the  rental  is  a  hounding 
charter,  and  that  nothing  can  be  claimed  by  the  purchaser  but  what  makes  its  appesnnee 
in  that  description ;  Bdl  an  Bankrupt  Laio^  voL  ii.  p.  327.  The  judicial  rental  k 
intended  only  to  mark  out  the  whole  income  derived  from  the  estate,  from  whatevo 
source;  while  the  subjects,  which  yielded  nothing,  and  whose  value  cannot  be 
ascertained,  are  nevertheless  conveyed  to  the  purchaser.  In  the  cases  quoted  on  Uie 
other  side,  there  was  either  some  subject  omitted  which  yielded  a  yearly  return,  or  some 
statutory  omission  or  irregularity  took  place  sufficient  to  overturn  the  proceeding& 
-     IL  As  to  Mr.  Livingston's  title. — 

The  lands  of  ParkhaJl  are,  by  the  charter  1716,  and  the  Clan  Act  on  which  it  ia 
founded,  disjoined  from  the  regality  of  Falkirk  only ;  but  they  still  remained  parts  of 
the  barony  of  Haining,  and  are  so  described  in  Mr.  Livingston's  titles.  The  lands  in 
the  charter  1716  alone  are  or  could  be  affected  by  this  disjunction.  Even,  therefore^  if 
it  had  been  intended  to  effect  a  separation  of  them  from  the  barony,  it  would  have  had 
no  effect  on  the  reserved  minerals,  because  they  formed  a  separate  feudal  estate, 
independent  altogether  of  the  Parkhall  property.  Although  it  may  be  admitted  that 
the  alienation  of  part  of  a  barony  detaches  that  portion  from  the  barony,  still  ^lia 
applies  only  to  an  alienation  where  the  subjects  sold  are  to  hold  public  of  the  baron's 
superior,  not  where  they  are  to  hold  base  of  the  baron,  which  was  the  case  with  the  leas 
here.  The  baron's  infeftment  in  such  a  case  still  Subsists  in  the  vassal's  lands;  and  the 
feus  form  part  of  the  barony.  The  authorities  on  the  other  side  are  inapplicable, 
because  the  regerved  mtnerdla,  whose  connexion  with  the  barony  alone  is  in  question, 
never  were  disjoined  from  the  barony  of  Haining,  but  were  ezpreesly  retained  whML  the 
surface  was  feued. 

The  title  of  Mr.  Livingston  is  now  rested  entirely  on  the  prescription  which  ia 
alleged  to  have  run,  in  favour  of  that  rights  by  possession  of  the  surface  of  the  lands,  in 
which  the  coal  lies,  for  a  period  beyond  the  years  of  prescription.  Mr.  Forbes  objects  to 
the  charter  1716  as  a  title  of  prescription  to  the  minerals,  not  on  the  ground  of  its 
original  invalidity  as  proceeding  a  non  habente  potestaiem,  but  on  the  separate  groond, 
that  it  really  does  not  comprehend  the  minerals  in  that  part  of  the  barony  of  Ahnood 
which  was  the  subject  of  Mr.  Livingston's  feus.  Although  lands  and  minerals  compre- 
hended within  a  given  district  may  be  presumed  to  constitute  one  complete  feadal 
tenement,  where  nothing  appears  to  the  contrary,  yet,  while  a  separation  of  the  mineiab 
from  the  lands  has  once  been  made  in  due  form  and  with  due  effect,  it  must  neoessanly 
•influence  all  the  subsequent  grants  and  conveyances;  and  if,  in  such  circumstanoee^  two 
sue-  [633]  -cessive  grants  be  made  by  the  same  author,  the  one  of  the  lands  only,  the 
other  of  Aie  lands  and  coal  per  eaepresBum^  the  priority  of  the  former  grant  will  not  avail 
in  a  competition  with  the  latter. 

Although  all  that  is  required  in  prescription  is  a  title  ex  facie  carrying  the  lands  in 
question,  and  although  it  is  not  competent,  after  forty  years'  uninterrupted  possession, 
to  inquire  into  the  sufficiency  of  the  anterior  titles,  as  flowing  a  non  habenie  pateMtm^ 
or  any  other  defect  of  that  description,  yet,  if  it  can  be  distinctly  shewn  that  the  titlsi 
on  which  prescription  is  pleaded  did  not^  in  fact^  carry  the  subject  in  que$tion,  the  kpse 
of  tbe  longest  period  can  have  no  effect  in  validating  such  a  right ;  for  it  is  erpresdiy 
required  by  the  Act  that  the  possession  should  be  on  a  title  applicable  to  the  tubjed. 
It  is  therefore  competent  for  Mr.  Forbes  to  shew  that  the  charter  1716  did  notcanj 
the  coal  in  the  lands,  and  that  the  superincumbent  surface  was  as  much  a  e^HxraiM 
tenementum  from  the  minerals  beneath  as  any  other  estate  in  the  neighbourhood.  Bo^ 
if  this  be  done,  it  is  impossible  to  hold  that  posse^on  following  on  a  grant  of  the  lands 
can  confer  any  right  to  the  separate  estate  which  has  been  carved  out  of  the  minenh 
below^  for  that  would  be  to  carry  prescription  beyond  the  subject  which  the  title  emhiaoe^ 
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The  implied  pooooooion  which  is  sud  to  have  taken  place  in  the  coal,  by  possessing. 
the  8iir£Eiee,  is  wholly  insufficient  to  make  out  a  prescriptive  right.  The  lands  and  coal 
were  not  only  capable  of  being  separately  possessed  by  different  parties,  but^  in  point  of 
f act^  were  separate  feudal  tenements ;  and  Mr.  Livingston  has  possessed  the  lands,  but 
never  possessed  the  coal,  unless  ^^icmayttm  as  part  and  pertinents  of  the  lands.  But 
that  fiction  is  here  excluded  by  complete  evidence  of  the  ^t  that  the  minerak  were  not 
part  luid  pertinent  of  the  lands,  but  were  in  themselves  a  separate  tenement. 

Acts  conferring  a  prescriptive  rights  and  Acts  open  to  interruption^  mwt  be  convertible 
terms.  Nothing  can  be  more  adverse  to  principle  than  to  sustain  the  positive  prescript 
ticHi  upon  Acts  of  possession  not  capable  of  being  interrupted  by  the  party  whose  rights 
they  are  in  eursu  of  destroying.  The  Barons  of  Haining  saw  the  proprietors  of  Park- 
hall  posseesing  the  surface,  but  they  saw  no  acts  of  possession  of  the  separate  estate  of 
the  minerals  beneath  which  they  had  retained  in  the  barony. 

It  is  admitted  that  Mr.  Forbes  and  his  predecessors  have  worked  the  coal  of 
Maddiaton  for  the  greatest  part  of  a  century.  Now,  this  coal  of  Maddiston  formed  part 
of  the  barony  of  Haining,  being  expressly  reserved  to  the  superior  by  the  feu-rights 
granted  by  Uie  Earls  of  Linlithgow ;  and^  consequently,  the  working  that  coal  was,  in 
efiFect^  working  the  whole  coal  of  the  barony,  which  is  in  law  an  exercise  of  property 
sufficient  to  prevent  any  loss  of  right  to  that  barony  by  the  negative  prescription,  and  to 
hinder  the  formation  of  any  right  in  favour  of  another  by  the  positive.  No  person  can 
forfeit  his  right  to  another  by  the  negative  pre-  [634]  -scription,  when  he  is  making  that 
use  of  his  property  which  suits  his  inclination,  or  accords  with  the  circumstances  in 
which  he  is  placed ;  and  a  party,  to  be  in  titulo  to  plead  the  positive  prescription,  must 
insimct  uninterrupted  and  exclusive  possession ;  Erskine,  b.  iii.  tit.  7,  sect.  3 ;  which 
Mr.  Livingston  could  not  do,  if  Mr;  Forbes  and  his  predecessors  have,  at  the  same  time, 
been  possessing  the  same  coal,  or,  what  is  the  same  thing,  coal  in  the  same  barony,  by 
actual  working. 

The  effect  here  ascribed  to  baronial  union  is  much  less  strong  than  what  has  been 
recognized  in  analogous  instances.  Thus,  in  questions  as  to  a  eommonty,  possession  by 
one  single  farm  of  the  barony  will  not  only  be  sufficient  to  protect  the  portion  of 
pasturage  effeiring  to  itself,  but  to  prevent  the  positive  prescription  from  carrying  off 
any  part  of  the  right  belonging  to  the  whole  barony  to  another,  even  though  it  may 
have  been  enjoyed  by  that  other  for  more  than  the  years  of  prescription ;  Balfour  against 
Douglas,  23d  November  1757 ;  Gall  against  Greenhill,  1818,  not  reported. 

The  Court  adhered.  

The  effect  of  these  interlocutors  having  been  to  find  that  Mr.  Forbes  had  a  good 
title  to  the  minerals  under  his  titles  from  the  commissioners  on  the  forfeited  estates, 
and  the  York  Buildings  Company,  and  that  Mr.  Livingston  had  also  a  good  prescriptive 
title  to  the  minerals,  provided  he  could  prove  a  prescriptive  possession  of  them,  the 
Court  had  allowed  a  proof  of  such  possession,  and  ordered  memorials  upon  the  import 
of  that  prool 

The  Court  held  it  as  proved,  that  workings  of  coal  had  taken  place  in  the  lands  of 
Tappnck  or  Tappuckstone  (being  the  only  lands  afterwards  found  to  be  contained  in 
the  charter  1716,  and  not  held  feu  of  Mr.  Forbes  under  reservation  of  the  coal)  about 
1753  or  1754 ;  and  the  majority  held  that  these  were  not  new  workings,  but  a  continua- 
tion of  old  workings :  That  these  workings  were  continued  for  some  months,  when  they 
were  given  up,  not  on  account  of  any  interruption,  but  from  being  inundated  by  water : 
That^  at  a  distance  of  thirty-four  years,  viz,  about  the  years  1784  or  1785,  the  workings 
were  resumed,  and  continued  open  and  public  for  about  five  years  without  any 
interruption.  Subsequent  to  this  period  there  appeared  to  have  been  no  working  of 
coal. 

The  Court,  upon  advising  the  memorials,  "  Find  that  Mr.  Livingston  has  proved  that 
be  and  his  predecessors  have  had  [536]  sufficient  possession  of  the  coal  in  the  lands  of 
Tappuck  or  Tappuckstone,  to  support  a  prescriptive  title." 

Mr.  Vorbea  petitioned^  and  pleaded — ^There  was  a  great  kiatue  in  the  workings,  even 
allowing  that  they  had  begun  in  1753,  extending  to  thirty  or  thirty-four  years.  This  ia 
not  BU(£  a  possession  as  the  statute  1617  require^,  nor  such  as  can  enable  Mr.  Livingston 
to  bring  himself  within  either  the  words  or  the  intention  of  it ;  Erskine,  b.  iii  tit.  7, 
sect  3;  Stair^  b.  iv,  tit,  40,  sect.  20.  The  petitioner  does  not  contend  for  a  captious 
F.c.  YOU  n,  33 
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or  jadaioal  interpretfttion  of  the  statote.  The  working  of  coal  cannot,  ex  rei  natura^  be 
qnite  incessant ;  and  a  proprietor  may  jnstly  be  considered  as  working  hia  coal  witlioot 
intermission,  when  his  operations  are  renewed  every  year,  when  there  is  a  market;  aod 
the  prescription  may  not  be  broken,  though  an  interval  of  a  few  months,  or  even  a  yw, 
has  intervened  between  the  one  working  and  the  other.  Bat  it  is  one  thing  to  say  thife 
prescription  continues  notwithstanding  such  temporary  and  inconsiderable  oessatioBSi 
and  a  very  di£ferent  thing  to  hold  that  it  survives  an  entire  stoppage  of  thirty  yem, 
during  the  whole  of  which  no  acts  of  possession  whatever  have  occurred.  Mr.  Forbes 
or  his  predecessors  could  take  no  steps  to  break  the  currency  of  the  prescription,  yrhiA 
it  is  no^  pretended  was  running  against  them,  founded  on  no  acts  of  poeaession,  and  a& 
nothing  by  which  they  could  be  certiorated  of  what  was  going  on.  It  ia  an  essentbl 
condition  of  the  statute  1617,  c.  12,  that  the  possession  shall  have  been  eontinuaUyad 
together  for  forty  years. 

The  whole  of  those  rights  which  may  be  exercised  quandoeunquey  being  not  dis 
proper  objects  of  prescription,  have  reference  only  to  the  negative  prescription.  If  a 
person  has  worked  his  coal  occasionally,  though  at  long  intervals  from  ea(dk  otim, 
during  forty  years,  he  will  certainly  preserve  it  from  being  lost  by  the  fM^afw 
prescription;  because  he  is  not  exposed  to  the  forfeiture  which  such  a  continued 
abandonment  would  have  occasioned.  But,  where  a  competitor  is  not  in  damno  wtamdo^ 
struggling  to  avoid  the  forfeiture  of  a  prior  and  preferable  right  by  disuse  for  forty 
years,  but  in  lucro  captando,  striving  to  establish  a  right  which  had  no  former  existeooe; 
on  the  authority  and  under  the  protection  of  a  particular  statute,  he  must  bring  himwlf 
within  its  enactments,  if  he  hopes  to  cut  down  the  preferable  right  of  another,  in 
consequence  of  what  it  has  established.  All  our  authorities  accordingly  treat  tbe 
doctrine  merae  faadtatie  as  a  limitation  inflicted  by  the  negative  prescription,  and  not 
as  an  augmentation  of  the  powers  of  the  positive ;  Enkme^  b.  iii.  tit.  7,  sect  10 ;  Did 
voce  Preeeription, 

If  it  be  established  that  the  working  of  coal  for  six  months,  and,  after  a  iota] 
cessation,  a  renewal  of  the  operation  for  three  or  four  years,  is  sufficient  to  evict  the 
right  of  the  true  proprietor,  it  will  no  longer  be  necessary  to  prove  possession  for 
IjSSiS]  forty  years  of  any  heritable  subject — it  will  be  sufficient  if  one  or  two  yean* 
possession  scattered  through  that  period  are  proved. 

Mr.  Livingston  anstoered — In  order  to  prove  actual  possession  of  the  coal,  so  ae  to 
found  a  prescriptive  title,  it  is  not  necessary  to  shew  that  the  whole  coals  within  the 
lands  have  been  wrought,  or  that  they  have  been  wrought  to  the  greatest  possihle 
extent,  or  that  the  workings  have  been  incessant.  It  is  enough  to  prove  public  and 
repeated  workings,  so  as  to  manifest  to  the  world  that  the  right  was  claimed  and 
exercised,  although  convenience  or  accident  might  require  a  cessation  of  the  workings. 
Mr.  Livingston's  possession  having  been  commenced,  and  manifested  to  the  world  by 
public  working,  and  the  operations  "  having  been  reiterated  from  time  to  time,"  he  is 
still  to  be  held  as  possessing,  although  he  may  not  have  found  it  profitable  or  expedient 
to  carry  on  the  workings  for  some  years  past ;  Stair,  b.  iL  tit  1,  sect.  19. 

The  Court  adhered. 

rS.C,  1  S.  263 ;  Remitted,  1  W.  &  S.  657 ;  4  S.R.R  (H.L.)  697 ;  Reconsidered,  6 
S.  167 ;  cf.  Oraufurd  v.  Durham,  4  S.  670 ;  Huiton  v.  Macfarlane,  2  M.  83,  87 ;  Avid 
V.  Hay,  7  R.  669 ;  Fraser  v.  Lord  Advocate,  26  R.  616,  619.] 


No.  153.         F.C.  N.S.  VL  536.     5  Feb.  1822.     Ist  Div.— Lord  GiUies. 

Telford,  Pursuer. — John  WFarlan. 

James,  Wood,  and  James,  Defenders. — Gfreenahields. 

Principal  and  Agent — Bill  of  Exchange, — In  discounting  bOls  drawn  by  a  fector  holding 
a  general  power  of  agency  from  his  principal,  the  bankers  found  to  have  recoQiso  on 
the  principal ;  although  his  name  did  not  appear  ex  facie  of  the  bilL 

Amott  was  general  agent  in  Scotland  tox  James,  Wood|  and  James,  merchanta  W 
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London.  The  latter  had  sold  tallow  to  Pateison  in  Stirling,  for  part  of  the  price  of 
whioh  Amott,  in  his  own  name,  drew  biUa  on  him,  and,  these  being  accepted,  [S37]  dis- 
counted them  with  the  Stirling  Bank.  At  the  same  time,  Amott  had  written  to 
Paterson,  intimating  the  draft,  adding,  that  the  amount  of  the  bills,  when  accepted, 
will  be  placed  "  to  the  credit  of  your  account  with  Messrs.  James,  Wood,  and  James,  of 
London." 

Paterson  and  Amott  failed ;  and  the  Stirling  Bank  raised  an  action  for  payment  of 
the  bills  against  James,  Wood,  and  James.  They  resisted,  on  the  ground  that  their 
names  did  not  appear  on  the  bills,  and  that  they  were  not  parties  to  them,  nor  bound 
for  them.  The  bills,  ex  faeicy  were  drawn  by  Amott  privato  nomine  ;  and  to  him,  or 
the  acceptor,  the  bankers  were  bound  to  look  for  indemnification ;  Term.  S&porie,  vol. 
iii.  p.  761 ;  CampbdVs  Reports^  vol.  ii.  p.  308 ;  Eas^s  BeportSy  vol.  v.  p.  7 ;  12  Mod. 
BgportSy  p.  241 ;  1  Eepinass^s  Gaaes,  447 ;  10  Vesey,  junior,  p.  206. 

Telford,  cashier  for  the  bank,  maintained  that,  Amott  holding  a  general  agency  for 
James,  Wood,  and  James,  they  were  bound  by  his  acts  and  deeds  for  their  behoof,  and 
that,  de  facto,  the  bills  were  theirs,  not  Amott's,  and  had  neyer  ceased  to  be  their  bills; 
Paley.  Law  of  Principal  and  Agent,  p.  136. 

The  Lord  Ordinary  (16th  May  1820),  <4n  respect  that  the  bill  in  question  was 
gnnted  for  the  price  of  goods  sold  by  the  representors  (defenders)  to  the  acceptor,  and 
that  the  same  was  drawn  and  discounted  by  Amott  merely  as  the  representers' 
(defenders')  agent,  and  for  their  behoof,"  decerned  in  terms  of  the  libeL  And  to  this 
judgment  the  Court  adhered^  on  advismg  petition  and  answers ;  and  refused  a  reclaim- 
ing petition  without  answers. 

[Reversed,  2  Sh.  App.  219;  4  S.E.R  (HX.)  314.] 


Na  154.       F.C,  N.8.  VI.  638.    7  Feb..l822.     2nd  Div,— Lord  Pitmilly. 

Calder,  Pursuer. — BkuJcwdL 

Mitchell  and  Gay,  Defenders. — Mbncriej^,  D.  WFarlane. 

Inairance — PericulunL — ^What  sufficient  to  constitute  a  "stranding,"  so  as  to  except 
from  a  warranty  of  "  free  from  average.'' 

A  caigo  of  salt  belonging  to  Calder  was  insured  on  board  the  ship  "  Naughton,' 
from  Liverpool  to  Leith,  by  Mitchell  and  Gay,  underwriters.  The  policy  contained 
this  memorandum,  **N.B.  Corn,  fish,  salt,  fmi^  flour,  and  seed,  are  warranted  free 
irom  average,  unless  general,  or  the  ship  be  stranded." 

The  salt  having  been  damaged  on  the  voyage,  an  action  was  brought  against  the 
underwriters,  on  the  ground  that  the  vessel  had  been  stranded,  so  as  to  bring  the  loss 
within  the  policy.  This  was  alleged  to  have  taken  place  on  two  occasions,  at  Loch 
Strangford  on  9th  December,  and  at  Lochindale  on  15th  December  1814. 

The  statement  in  the  captain's  protest^  as  to  Loch  Strangford,  was,  '*  On  the  9th,  at 
two  P.M.  got  up  abreast  of  the  roads ;  but  the  tide  ran  so  cross,  that  the  vessel  could 
not  get  into  the  roads.  The  pilot,  making  too  free  with  the  shore,  got  aground  upon 
the  lee-shore;  but  the  appearant  immediately  got  assistance  from  a  revenue  cutter's 
hottt,  with  ten  hands,  and  carried  out  the  small  bower  anchor  to  the  windward,  and, 
when  the  tide  made,  got  the  vessel  off,  by  heaving  upon  the  anchor.  At  seven  f,m* 
came  to  in  the  roads  with  the  best  bower  anchor."  The  log-book  stated  that  the  vessel 
**got  off  without  any  damage,  as  far  as  we  knew." 

As  to  Lochindale,  the  protest  stated,  "At  two  a.m.  hove  to,  and  lay  by,  finding  the 
vessel  making  a  great  deal  of  water ;  and,  by  keeping  the  pumps  going,  the  salt  was 
pumped  from  abaft^  which  caused  the  vessel  to  lay  down  much  by  the  head,  and  was 
obliged,  for  the  safety  and  preservation  of  ship  and  cargo,  to  bear  up  for  Lochindale ;  at 
two  A.1L  got  a  pilot  on  board,  and,  at  eleven,  run  the  ship  before  the  wind  on  the 
heach,  to  get  her  trimmed  again  in  a  proper  manner.  The  vessel  being  so  much  by  the 
head,  she  took  the  ground  forward,  and  swung  round  on  her  keel  At  noon,  the  gale 
still  increasing,  with  a  heavy  sea  running,  was  obliged  to  let  go  both  [639]  anchors ; 
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veered  away  the  long  service,  ttie  sea  miming  so  high,  the  vessel  struck  several  times  on 
the  gronnd,  which  caused  her  to  make  a  greal  deal  of  water."  The  log*book  stated, 
"At  noon,  came  to  in  the  rOads  with  the  small  hower.  The  gale  still  increasing;  ^ 
vessel  struck  hard  on  the  ground." 

The  Judge-Admiral  decerned  against  the  underwriteis,  on  the  ground  of  there  heiog 
a  stranding  at  Loch  Strangford ;  and,  in  a  suspension.  Lord  Pitmilly,  Ordinary,  pro- 
nounced this  interlocutor : — "  Finds,  that  the  legal  construction  of  the  memorandum  ii^ 
that,  in  the  event  of  the  ship's  being  stranded,  the  insured  is  entitled  to  claim  his  whole 
partial  loss ;  and,  in  respect  the  defenders  do  not  propose  that  evidence  should  be  takes 
with  regard  to  the  alleged  stranding  of  the  vessel,  but  maintain  an  argument  in  point  of 
laWi  1^9  That  the  facts  stated  in  the  protest  and  log-book  do  not,  even  if  true,  amoimt 
to  a  stranding  of  the  ship ;  and,  2dlyi  That  the  insurers  are  not  liable,  unless  it  can  be 
shewn  that  the  partial  loss  arosd  solely  from  the  alleged  stranding,  both  of  w^hich  pio- 
positions  appear  to  be  ill-foxmded ; — repels  the  reasons  of  suspension." 

The  underwriters,  the  suspendeis,  petitioned  and  pleaded, — There  are  variooi 
definitions  of  the  term  *'  stranding "  used  under  the  different  authorities,  and,  among 
the  rest,  the  following :  "  Cast  ashore  by  the  violence  of  the  winds  and  waves,  or  nu 
aground  to  avoid  a  greater  danger — driving  or  forcing  upon  the  shallows — a  stoppage  of 
the  voyage — a  settlement  of  the  ship  upon  the  bottom,  from  which  a  number  of  injuria 
may  arise — a  wreck  pro  tempore^** — and  so  forth ;  Stevens  on  average,  p.  222 ;  Craig 
and  Hialop  against  Spence,  16th  January  1794;  Camp.  Rep.  p.  429,  before  Lend 
Ellenborough.  Now,  since  it  is  not  every  touching  of  the  ground  that  constitutes 
stranding,  but  since,  on  the  contrary,  it  requires  to  be  of  so  marked  a  nature  as  to 
authorise  the  above  definitions,  the  question  is,  whether  the  two  occurrences  to  the  ship 
**  Naughton,"  on  which  the*  pursuer  founds,  amounted  to  stranding,  in  the  proper  and 
legitimate  sense  of  the  term. 

With  regard  to  what  took  place  at  Loch  Strangford,  there  was  no  storm  or  severilj 
of  weather  to  force  or  drive  the  vessel  on  shore.  There  was  no  occasion  for  her  being 
intentionally  run  ashore,  to  avoid  a  worse  fate.  The  grounding  was  of  the  same  natoie 
as  grounding  in  the  river,  or  the  mouth  of  a  harbour,  seeing  that  the  vessel  was  under 
the  charge  of  a  pilots  and  had  entered,  or  was  just  on  the  point  of  entering,  a  roadstead. 
It  was  merely  through  negligence  or  over  security  on  the  part  of  the  pilot ;  and  it  did 
not  even  require  high  water  to  float  off  the  vessel.  She  was  got  off  and  safely  mooted 
by  7  P.M. ;  and  it  was  high  water  at  Loch  Strangford  till  40  minutes  past  10,  so  that 
it  required  nothing  more  than  half  tide  to  float  the  vessel  off. 

^  As  to  the  occurrence  at  Lochendale,  the  Judge  Admiral  held  [540]  that  that  did 
not  amount  to  a  stranding.  The  vessel  was  lying  moored  in  a  roadstead,  when  the 
stranding  is  alleged  to  have  taken  place ;  and,  though  a  vessel  may  no  doubt  be  driven 
from  her  moorings,  it  is  impossible  to  conceive  that  a  vessel  can  be  stranded  while  she 
lays  moored. 

The  underwriters  do  not  maintain,  as  supposed  by  the  Lord  Ordinary,  that  the  lose 
was  claimable  only  if  it  proceeded  from  stranding,  but  that  if  no  injury  arose  from  Ae 
circumstances  founded  on  by  the  pursuer,  restjbg  not  merely  on  negative,  but  estabhshed 
by  positive  evidence,  and  if  the  injury  is  obviously  to.  be  attributed  to  other  causae,  it 
must  go  far  to  shew  that  there  was  no  stranding,  in  the  proper  and  legal  sense  of  the 
term* 

If  the  vessel  had  received  any  damage,  it  must  have  manifested  itself  in  one  way  or 
another  during  the  five  days  that  the  vessel  lay  in  Loch  Strangford,  with  stiff  and  sharp 
breezes,  as  appears  from  the  log-book ;  and  yet,  during  that  time,  there  was  not  the 
slightest  appearance  of  damage,  the  crew  being  employed  only  in  what  is  called 
necessary  work.  The  weather  whi^  occurred,  subsequently  to  .  her  sailing,  was 
perfectly  adequate,  without  pre-existing  damage,  to  have  caused  any  vessel  whatever  to 
labour  and  make  water.  The  protest  by  the  captain  on  17th  December,  three  days 
after  leaving  Loch  Strangford,  bears,  that  ^'he  encountered  severe  and  contrary  galeae 
and  thereby  the  vessel  sprung  a  leak,  by  which  a  great  portion  of  the  salt  has  been 
damaged,  and  of  course  dissolved ; "  and  the  log  bears,  February  Ist,  "  two  carpenters 
overhauled  our  bottom,  but  could  find  nothing  the  matter  with  it"  No  damage,  there- 
fore, arose  from  the  occurrence  at  Loch  Strangford,  or  at  least  the  pursuer  has  not 
established  the  existence  of  any ;  Craig  and  Hialop  a^inst  Spence  id  supra ;  Baring 
.  against  Senkle^  Marshall,  p.  240, 
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The  chaiger  antwerecL-^The  vessel  at  Loch  Slaangford,  though  guided'  hy  a  pilots 
was  driren,  by  the  force  of  a  current  or  cross  tLde,  upon  a  lee-shore,  where  she  remained 
for  five  hours ;  and  was  ultimately  brought  into  deep  water  by  the  assistance  of  ten 
hands  of  a  revenue  cutter,  which  observed  her  distress.  She  was  not  got  off  merely  by 
the  flowing  of  the  tide,  but  by  heaving  upon  "  the  anchor." 

At  Lochendale,  the  striking  on  the  ^und,  mentioned  in  the  log-book,  was  the 
natural  consequence  of  running  the  vessel  on  shore  for  the  preservation  of  ship  and 
cargo.  The  condition  of  the  vessel,  which,  from  obvious  causes,  was  going  down  by  the 
head,  obliged  the  master  to  adopt  this  course  as  a  matter  of  necessity. 

The  i&cta  established  as  to  both  occurrences  amount  to  a  stranding  of  the  vessel ; 
for,  although  the  word  "stranded'^  is  of  vague  signification,  and  applicable  to  situations 
of  different  degrees  of  distress,  it  would  be  applied  with  propriety  to  cases  where 
neither  the  danger  to  a  vessel  while  on  shore,  nor  the  dif-  [641]  -ficulty  of  floating  her, 
was  so  great,  nor  her  continuance  aground  so  long,  as  in  the  present  case;  Stevens  on 
Average^  ut  supra  ;  FcUcanar^a  Marine  Dictionary ;  Miller  on  Insurance^  p.  354 ;  Park^ 
p.  20,  111 ;  Marshall,  p.  140. 

If  the  insured  is  entitled  to  recover  in  case  of  a  stranding,  although  the  loss  may 

with  certainty  be  ascribed  to  a  different  cause — (Wilson  against  Smith,  3  Bur,  1550 ; 

Mason  against  Skunay,  Parke,  p.  116;   Bouring  against   Elmeley,   7   T.   K  216; 

Burnett  against  Kensington,  Parke,  p.  115;  Marshall,  p.  150) — it  cannot  be  a  relevant 

inquiry  in  this  case  whether  the  loss  arose  solely  from  the  stranding  or  not     But  it  is  very 

weU  Imown  that  a  ship  may  be  very  seriously  damaged  by  stranding,  although  the 

injury  is  not  discernible  on  inspection.     Indeed,  a  ship  is  commonly  so  much  strained 

by  being  driven  ashore,  that  she  makes  water  with  the  first  gale ;  and  so  it  happened 

in  the  present  case.     From  the  vessel  freely  admitting  water,  the  master  naturally 

enough  inferred  that  she  had  sprung  a  leak,  while  the  examination  of  her  on  1st 

February  shews  that  the  damage,  which  had  been  all  sustained  long  before  that  date,  was 

owing,  nort  to  a  leak,  but  to  a  general  straining  and  weakness  of  the  vessel,  which 

cannot  be  adequately  accounted  for  otherwise  than  by  the  accident  at  Loch  Strangford. 

The  Court  unanimoasly  were  of  opinion  that  there  was  no  stranding  at  Lochendale, 

but  that  there  was  a  complete  stranding  at  Loch  Strangford,  as  the  vessel  not  only 

strack,  but  remained  on  the  ground  for  at  least  more  time  than  was  found  to  constitute 

a  stranding  in  the  case  decided  by  Lord  Ellenborough ;  that  it  was  not  necessary,  in 

order  to  make  the  underwriters  liable,  that  the  damage  should  be  proved  to  have  arisen 

from  the  stranding;  and  that,  at  any  rate,  it  was  proved  that  the  vessel  was  strained 

and  weakened  by  the  stranding. 


The  Court  adhered. 


[S.C,  1  S.  276.] 


No.  165.        F.C.  N.S.  VL  542.     8  Feb.  1822.     2nd  Div.—Lord  Pitmilly. 
OuPHANT  of  Bessie,  Pursuer. — H,  Cockbv/m  et  J.  Cuninghame. 
John  Thomson,  &c.  Defender.^-t/".  Moncrieff  et  W.  Buchanan. 


Landlord  and  Tenant. — It  is  optional  to  a  landlord,  at  the  termination  of  a  lease,  either 
to  order  removal  of  houses  voluntarily  built  on  the  farm  by  the  tenant  for  his  own 
use,  or  to  prevent  their  being  removed,  without  offering  any  indemnification ;  but  the 
tenant  is  not  bound  to  put  them  in  good  condition. 

In  an  advocation  of  a  judgment  of  the  Sheriff  of  Perthshire,  decerning  against  a 
tenant,  inter  alia,  for  a  sum  that  judicial  inspectors  reported  would  be  necessary  for 
patting  in  a  proper  state  of  repair,  at  the  termination  of  the  lease,  certain  houses  which 
he  had  voluntarily  built  on  the  farm  for  his  own  accommodation,  the  Lord  Ordinary 
found  "  th&  tenant  entitled  to  his  option  of  either  removing  the  houses  which  were  built 
by  him  on  the  farm,  without  any  obligation  to  do  so  in  his  lease,  and  of  restoring  the 
groond,  on  which  these  houses  stand,-  to  its  previous  state,  or  of  paying  the  landlord  the 
Bom  reported  to  be  necessary  in  order  to  put  these  houses  in  good  condition." 

The  landlord  reclaimed  to  the  Court,  and  inaintained  that,  by  the  usage  of  Scotland, 
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any  building  which  the  tenant  may  erect,  although  for  his  own  immediate  aooommcdi- 
tion,  becomes  part  of  the  ground,  and  the  property  of  the  landlord ;  and  nat  marely  hai 
the  tenant  no  right  to  demolish  such  erections  and  carry  away  the  materialB,  bat^  bj 
leaving  them  in  disrepair,  he  violates  a  positive  obligation  at  common  law,  which  appfin 
to  everv  building  found  on  the  farm,  whether  constructed  by  the  landlord  or  teaant; 
StcUrt  b.  ii.  tit  1,  sect  40;  Er$k.  b.  iii.  tit  1,  sect.  11. 

The  tenant,  on  the  other  hand,  relied  on  the  judgment  in  the  analogous  case  of 
Andrew  against  Morrison,  19th  January  1811,  in  support  of  the  option  given  to  him  hj 
the  Lord  Ordinary  of  removing  or  not  the  houses  in  question,  supposing  the  landknd 
did  not  choose  to  reimburse  him  for  their  value.  And,  even  granting  he  had  not  this 
option,  still,  he  contended,  there  was  [513]  no  authority  whatever  for  the  eztravagvit 
demand,  that  the  tenant  shall  be  compelled,  not  only  to  leave  valuable  erections  oan- 
structed  for  his  own  temporary  use,  without  receiving  any  indemnification,  bat  to 
advance  additional  sums  in  repairing  them. 

A  majority  of  the  Court  concurred  in  finding  "  that  the  tenant  is  not  entitled  to 
remove,  nor  is  he  bound  to  repair,  such  of  the  houses  as  were  voluntarily  built  by  him 
on  his  farm." 

[S.C.,  1  S.  284 ;  cf.  Dunn's  Trustees  v.  Earl  of  ZeUand,  24  D  805  ;  Duhe  of 

Bucdeueh  v.  Tod's  Trustees,  9  M.  1016,  1018.] 


No.  168.      F.O.  K.S.  VI.  546.     13  Feb.  1822.     2nd  Div.— Lord  PitmiUy. 

Wilson,  Pursuer. — Forsyth,  Jamsson. 

Frases,  Defender. — Dean,  Cranstoun,  MoncrUff,  Skene,  Gillies. 

Personal  and  Real — Poinding  the  Ground, — A  real  lien  inserted  in  a  resignation  si 
remanejiHam,  found  to  be  effectual,  and  to  authorise  real  diligence  by  a  poinding  of 
the  ground  or  otherwise. 

Thomas  Douglas  having  sold  the  lands  of  Blackburn,  in  which  he  was  infeft  en  % 
Crown  charter,  to  Wilson,  for  L.  10,600,  ezeoated  a  disposition  in  his  favour  containing 
procuratory  of  resignation  and  precept  of  sasine,  upon  which  he  was  infeft^  and  his 
infeftment  recorded.    An  agreement  was  afterwards  entered  into,  by  which  Wilson 
re-sold  the  lands  to  Douglas  for  L.  11,000,  "  the  whole  price  and  interest  to  be  declared 
and  constituted  a  real  lien  or  burden  upon  the  lands,  until  paid ;"  and,  in  order  to  com- 
plete Douglas's  titles,  and  re-invest  him  with  the  property  of  the  lands,  Wilson  executed 
a  re-conveyance  containing  a  procuratory  of  resignation  ad  remaneniiam  in  his  fsroor, 
by  which  "the  sum  of  L.  11,000  sterling,  interest  and  penalty  as  aforesaid,  is  hetebj 
declared  a  real  lien  and  burden  affecting  the  foresaid  lands,  teinds,  and  otheis^  and 
appointed  to  be  engrossed  in  the  infeftment  or  resignation  to  follow  hereon,  and  in  all 
future  transmissions  and  investitures  of  the  said  lands,  teinds,  and  others,  ay  and  until 
the  said  sums  be  completely  paid  up.''    By  another  clause,  it  was  declared  that^  in  tbe 
event  of  any  of  the  'instalments  of  the  price  remaining  unpaid,  it  shall  not  ovlj  be 
lawful  for  Wilson,  the  seller,  to  do  personal  diligence,  "  but,  notwithstanding  of  aaj 
infeftment  or  resignation  which  may  follow  hereon  in  favour  of  the  said  Thontf 
Douglas,  it  shall  be  lawful  to,  and  in  the  power  of,  me  and  my  foresaids,  to  re?ezt  to 
the  infeftment  in  my  favour  before  narrated,  and  in  virtue  thereof,  and  without  any 
process  of  declarator,  to  establish  our  rights,  to  sell  and  dispose  of  the  whole  lands  and 
others  before  described ; "  and  all  inf ef tments  and  other  investitures  of  the  lands  in 
which  the  real  lien  shall  be  omitted  are  declared  null  and  void. 
.    This  procuratory  of  resignation  was  duly  executed,  and  the  instrument  of  resignaizoD 
was  recorded. 

[547]  The  lands  were  afterwards  sold,  and  a  disposition  granted  by  Dou^  ^ 
Fraser,  on  which  he  was  infeft 

Wilson,  being  desirous  to  make  good  his  real  lien  over  the  lands,  threatened  to  biiog 
the  lands  to  sale  in  virtue  of  the  powers  reserved  to  him  in  the  procuratory  of  tmffOr 
tion  to  Douglas ;  and  brought  a  poinding  of  the  ground  and  a  declarator  of  removing 
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aiguiist  Fiaser,  ia  which  Loid  Pifemilly,  Ocdioarj,  pronounced  this  interlocutor : — . 
<*  finds  that  the  pursuer,  James  Jordan  Wilson,  has  a  real  lien  over  the  ianda  of  Blaok- 
bnm,  for  the  security  of  the  balance  of  the  price  due  to  him,  and  is  entitled  to  bring  the 
lands  to  sale  for  payment  of  the  balance.  In  the  action  of  declarator  and  removing  at 
his  instance  against  the  defender,  and  also  the  process  of  poinding  the  ground,  decerns 
in  terms  of  the  conclusions  of  the  libel ;  and,  in  the  suspension  and  interdict  presented 
by  the  defender^  James  Bristol  Fraser,  of  the  threatened  sale,  repels  the  reasons  of 
suapension,  finds  the  letters  and  charge  orderly  proceeded,  and  decerns." 

The  defender,  Fraser,  petitioned  and  pleaded^ — ^L  The  experiment  in  conyeyancing, 
by  constituting  a  real  lien  in  a  procuratory  of  resignation,  is  entirely  new.  According 
to  the  general  rule  of  law,  resignation  ad  remanentiam  operates  as  an  extinction  of  the 
base  right,  not  as  a  conveyance  or  transmission  of  it  to  the  superior ;  Stair,  b.  iL  tit  2, 
sect.  1 ;  ErsL  b.  ii.  tit  7,  sect  19;  Act  1669,  c.  3.  It^  therefore,  appears,  on  strict 
principle,  a  question  of  some  difficulty,  how  far  an  Act,  by  which  the  base  right  is 
extinguished,  and  the  superior's  prior  right  disburdened,  can,  at  the  same  time,  originate 
a  real  burden  on  the  superior's  right 

Although  Lord  Stair,  b.  ii.  tit  11,  sect  5,  observes  that^  by  this  form  of  resignation, 
the  property  is  not  only  consolidated  with  the  superiority,  '*  but  it  is  consolidated  so  as 
it  was  at  the  time  of  the  resignation,  and  is  affected  with  all  real  burdens  or  debita  fundi 
that  validly  affected  it  before ; "  it  is  obvious  that  he  merely  applies  the  doctrine,  that^ 
by  this  form  of  resignation,  the  property  returns  to  the  superior,  eum  suo  onersj  subject 
to  burdens  that  validly  affected  it  before  the  resignation.  These  burdenSi  however,  are 
not  constituted  by  the  procuratory.  All  that  can  be  said  is,  that  they  are  not  vacaied 
by  it  But  how  can  a  burden,  not  before  validly  constituted  over  the  fee,  be  constituted 
by  the  resignation  %  for  the  moment  that  the  resignation  ad  remanentiam  is  completed, 
the  fee,  wldch  was  a  mere  burden  on  the  superior's  right  is  thereby  totally  vacated,  and 
has  no  more  existence  than  a  feu  which  has  been  forfeited  6b  non  eolutwn  eanonem,  or 
on  account  of  any  other  feudal  delinquency  or  defect ;  in  which  case,  too,  the  burdens 
legally  constitute!  would  affect  the  right  of  the  superior.  There  seems  to  be  equally 
iitde  principle  for  maintaining,  that  it  is  constituted  over  the  right  in  [648]  the  person 
of  the  superior,  no  such  qualification  being  contained  in  his  sasine. 

Nothing  can  be  more  inconsistent  with  principle  and  authority,  than  the  proposition 
that  the  superior  can  only  acquire  the  fee  from  the  vassal,  under  such  conditions  and 
burdens  as  the  latter  has  chosen  to  impose  upon  it  The  superior,  strictly  speaking, 
does  not  acquire  the  feu  from  the  vassal  by  a  resignation  ad  remcmentiam  at  all ;  he 
always  had  the  fee  in  virtue  of  his  own  infef tment  as  superior ;  Ersk,  b.  H.  tit  5,  sect 
1.  The  analogy  drawn  from  resignations  in  faf>orem  is  obviously  quite  against  the 
ponuer's  argument ;  for  the  conditions  or  limitations  under  which  the  superior  grants 
the  new  right,  after  a  resignation  in  faoarem,  require  to  be  completed  by  sasine,  until 
which  time  the  former  feu  remains  in  the  vassal;  Ersk.  b.  iL  tit  7,  sect  32,  23; 
whereas,  in  a  resignation  ad  remanentiam^  the  very  act  of  resigning  extinguishes  his 
feu,  and^  by  vacating  it,  disencumbers  the  right  of  the  superior ;  so  that  no  infeftment 
can  ever  be  taken  on  a  real  lien  so  constituted;  and  the  pursuer  must  be  driven  to  the 
necessity  of  maintaining  a  plea  in  manifest  opposition  to  the  principle,  "  that  seisin  is 
eaaential  to  the  completing  of  the  feudal  right  of  heritable  subjects ; "  Bedf earn  against 
Maxwell,  7th  March  1816. 

The  Act  1669,  a  3,  merely  appointed  resignations  ad  remanentiam  to  be  recorded, 
in  order  to  certiorate  the  public  that  the  vassal's  infeftment  was  extinguished,  and  that 
of  the  superior  thereby  disburdened ;  but  it  made  no  alteration  on  the  inherent  feudal 
effect  of  this  form  of  divestiture ;  and,  if  a  real  burden  could  not  be  constituted  in  this 
manner  before  the  statute,  there  is  nothing  in  its  provisions  to  warrant  its  being  con- 
strued as  authorising  or  pioducing  such  an  effect  An  eik  to  a  security,  recorded  in  the 
register  of  sasines,  but  not  clothed  with  infeftment,  was  cut  down ;  Turner's  claim  in 
Biggar's  sequestration,  25th  June  1816,  not  reported. 

IL  Although  the  pursuer,  by  this  mode  of  conveyancing,  were  assumed  to  have 
ncared  the  price  on  the  lands,  it  does  not  follow  that  he  is  entitled  to  decree  in  the 
real  actions  under  consideration.  The  forms  of  real  diligence  known  in  our  practice  are 
adapted  to  the  various  modes  of  real  security  ordinarily  found  in  practice.  Thus,  in  the 
case  of  an  infef  tment^of  annualrent  and  in  security,  the  creditor  inf ef t  is  entitled  to  poind 
the  ground  as  well  as  to  pursue  a  process  of  maills  and  duties,  because  his  right  contains 
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a  warrant  for  sasine  in  the  lands  themaelves,  as  well  as  an  assignation  to  the  rents.  But 
here  the  pursuer  is  neither  infef t  in  lands  in  security  nor  in  an  annualrent  payable  out 
of  them ;  nor  can  he  produce  even  a  simple  disposition  containing  either,  expressly  «r 
by  implication. 

Diligence,  as  a  poinding  of  the  ground^  or  an  action  of  removing,  cannot  be  granted 
in  favour  of  any  creditor  whose  security  is  [648]  not  constituted  by  infeftment^  A 
party  uninfeft  cannot  aSect  lands  with  reid  dUigenoe,  or  injure  the  rights  of  a  mngolsr 
successor ;  Stewarts  against  Home,  8th  July  1629,  Auchinleck;  MacCulloch,  7th  Februuj 
1615,  Kene;  Wallace  against  Tenants,  18th  July  1626,  Durie;  Lockhart  and  Gallovaj 
against  Tenants,  25th  March  1628,  Ibid.;  (xalloway  against  Bogmiln,  20th  Febmaiy 
1629,  Ibid.;  Fergusson  against  Morrison,  24th  June  1802. 

Conditions  of  the  nature  of  irritancies,  total  or  partial,  unless  they  enter  the  infefi- 
ment  and  record,  can  never  be  pleaded  against  singular  successors;  Earl  of  Sutherlud 
against  Gordon,  Ist  December  1664,  Stair,  vol.  i.  p.  233;  Gall  against  Mitchell,  6dk 
Februaiy  1729,  DicL  vol.  ii.  p.  71 ;  Duke  of  Aigyle  against  Creditors  of  Barbreck,  ISkh 
February  1730,  Ibid.  p.  70. 

The  pursuer  atmoered, — I.  This  question  may  be  new  in  so  &r  as  it  is  one  wbieli 
was  never  before  tried ;  but  securities  of  the  same  sort  have  often  been  executed ;  Bot^i 
Lectures,  voL  iL  p.  239.  It  is  true  that,  in  a  certain  sense,  and  strictly  speaking,  a 
resignation  ad  remanentiam  extinguishes  the  fee  previously  existing  in  the  vsssal;  bat 
it  does  not  return  to  the  superior  as  he  originally  gave  it  out^  but  returns  with  all  the 
burdens  on  it  which  have  been  constituted  by  the  vassal.  A  resignation  ad  remanenHam, 
therefore,  is,  in  truth  and  reality,  nothing  eke  than  a  transference  of  the  fee  from  tbe 
vassal  to  the  superior,  just  like  the  transference  to  a  third  party,  with  this  only  diffeitiioe, 
that  there  is  a  variance  in  the  mode  of  completing  the  title.  The  instrument  of  resigns* 
tion  which  enters  the  record,  just  as  an  infeftment  does,  is  precisely  equivalent  to  Uie 
infeftment  which  would  be  taken  by  an  ordinary  purchaser. 

If  the  superior  were  to  hold  the  lands  altogether  upon  his  own  original  infeftment) 
and  not  in  virtue  of  the  transmission  made  to  himself  as  an  acquirer  from  his  vassal,  be 
clearly  could  not  have  been  bound  by  any  of  the  acts  of  the  vassal ;  and  this  was  tbe 
effect  of  a  proper  extinction  of  the  fee,  in  consequence  of  recognition,  or  any  other 
feudal  delinquency ;  Craig,  Ub.  iii  dieg.  1,  sect.  12;  Stair,  b.  ii.  tit  2,  sect.  5.  Tbe 
distinction  is  made  between  the  fee  coming  to  the  superior  by  the  act  of  the  law,  and 
its  connng  into  his  hands  by  the  consent  of  the  vassal.  In  the  latter  case,  he  takes  it 
cum  9U0  onere,  that  is  to  say,  with  all  the  burdens  which  the  vassal  might  validly 
impose  on  it;  Bankton,  b.  ii.  tit  11,  sect  8;  Et^ak.  b.  it  tit.  7,  sect  21. 

It  is  admitted,  with  regard  to  resignations  in  favarem,  that  they  may  be  burdened 
with  any  conditions  the  resigner  pleases,  whether  ike  new  right  is  to  be  granted  back  to 
the  resigner  himself,  or  in  favour  of  some  third  party.  It  is  true  that  the  superior  is 
under  an  obligation  to  grant  a  new  right  in  the  terms  which  the  resigner  dictates.  Bat 
still,  according  to  strict  feudal  principle,  the  fee  is  thrown  back  into  the  hands  of  tbe 
superior  by  the  resignation ;  and  the  new  right  to  be  granted  flows  directly  from  bii 
super-eminent  and  paramount  title  of  superi-  [650]  -ority ;  because,  for  the  moment^ 
the  full  fee  is  vested  in  him.  If,  therefore,  there  were  any  feudal  impossibility  d 
burdening  a  resignation  with  conditions,  and  the  vassal  were  under  the  necessity,  in  ill 
cases,  of  resigning  the  fee  exactly  as  he  holds  it^  this  would  apply  equally  well  to  cases 
of  resignation  in/dvorem  as  to  the  case  of  resignations  ad  remanentiam. 

IL  The  real  lien  being  effectually  constituted,  and  the  defender  himself  being  in 
the  natural  possession  of  the  lands,  the  most  appropriate  form  of  proceeding,  consideiiog 
the  nature  of  the  right  of  the  pursuer,  was  a  poinding  of  the  ground ;  JErsk.  b.  iv.  tit  li 
sect  11. 

A  person  disponing  lands  may  insert  in  his  disposition  what  irritant  clauses  be 
pleases,  if  not  contrary  to  general  law.  If  these  are  not  inserted  in  the  infeftmenti  and 
do  not  appear  on  the  record,  they  will  be  ineffectual  against  creditors  or  bona^ 
purchasers;  and  this  was  the  case  in  the  decisions  quoted  by  the  defender.  Bat,ii 
these  irritant  clauses  enter  the  investiture,  and  appear  upon  the  record,  they  most  be 
effectual,  not  merely  against  whom  they  were  at  first  more  immediately  directed,  bat 
also  against  all  acquirers  from  him,  whether  by  voluntary  or  legal  conveyance. 

There  was  also  a  great  deal  of  discussion  in  the  papers  upon  the  special  circumstaoces 
in  the  r&«ale  by  Wilson  to  Douglas,  and  the  subsequent  sale  by  Douglas  to  Fraser;  bat 
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the  Court  founded  their  opinions  entirely  and  ananimoasly  on  the  above  legal  argument^ 
that  the  real  lien  was  properly  constitated,  and  that  the  proper  steps  had  been  taken  to 
make  it  efifectnaL 

The  Court  adhered ;  and  afterwards  refused  areclaiming  petition  with  answers. 

[Affirmed,  2  Sh.  App.  162 ;  4  S.RB.  (H.L.)  289.J 


No.  159.       F.C.  N.S.  VI.  551.     15  Feb.  1822.     Ist  Div.— Lord  Alloway. 

JUNNBR  and  Others,  Pursuers. — Crminghame. 
Caddell,  Sons,  and  Company,  Defenders. — Arch.  Bell. 

• 

Bankrupt — Sequestration — Pactum  illicitum. — Creditors  and  composition  cautioners 
found  to  have  a  title  in  both  characters  to  insist  by  ordinary  action  against  creditors 
who,  it  was  alleged,  had  illegally,  collusively,  and,  contrary  to  the  bankrupt  statutes, 
privately  taken  from  the  bankrupt  a  higher  composition  for  giving  their  concurrence 
than  had  been  accepted  by  the  other  creditors. 

Joirner  having  become  bankrupt,  his  estates  were  sequestrated  under  the  statute.  A 
composition  of  IGs.  per  pound,  payable  by  equal  instalments  at  the  end  of  six,  twelve, 
and  eighteen  months,  was  offered  by  the  bankrupt^  accepted  by  the  creditors,  and 
cautioners  found  in  common  form.     Two  instalments  were  paid. 

While  the  third  was  still  due,  Junner  and  others  raised  a  summons  against  Caddell, 
Sons,  and  Company,  creditors  of  Junner,  stating,  that  the  defenders  had  been  ranked  in 
the  sequestration,  and  had  received  payment  of  two  instalments ;  and,  founding  on  the 
clause,  54  Geo.  III.  c.  137,  sect  60,  directed  against  creditors  privately  accepting  of  a 
gratuity  or  higher  composition  for  giving  their  concurrence  to  the  measures  proposed  on 
behalf  of  the  bankrupt  or  his  friends,  and  declaring  the  penalty,  averred,  that^  notwith- 
standing of  this  enactment, ''  the  said  Messrs  Caddell,  Sons,  and  Company,  by  themselves, 
or  by  others,  particularly  by  James  Lyon,  merchant  in  Inverness,  acting  on  their 
authority  and  for  their  behoof,  did  illegally,  and  contrary  to  the  provisions  and  statutes 
made  thereanent^  privately  accept  of  a  higher  composition  for  giving  their  concurrence 
to  the  measures  proposed  on  behalf  of  the  bankrupt,  the  said  William  Junner,  as  above 
referred  to,  by  stipulating  for,  and  accepting  of,  certain  sum  or  sums  as  a  composition  on 
the  full  amount  of  the  debts,  at  the  rate  of  28.  6d.  per  pound  over  and  above  the  regular 
and  legal  composition  of  10s.  per  pound  duly  accepted  by  them  along  with  the  other 
creditors  under  the  sequestration  above  referred  to:  That,  in  consequence  of  these 
fradulent  and  [562]  collusive  proceedings,  the  common  fund  of  division  among  the 
creditors  has  been  diminished;  and  the  pursuers'  cautioners,  as  aforesaid,  have  been 
obliged,  from  their  private  funds,  to  make  good  to  the  creditors  at  large  the  amount  of 
the  compositions  arising  to  their  respective  debts,  and  have  otherwise  been  subjected  in 
considerable  loss  and  expence  in  seeking  redress  against  the  said  illegal  measures,  and  in 
lelation  to  the  business." 

The  defenders  inter  alia  maintained^ — ^That  the  clause  of  the  statute  founded  on  was 
mtended  for  behoof  of  the  bankrupt's  creditors ;  and  that  the  pursuers,  being  the  bank- 
rapt  and  cautioners,  had  no  title  and  no  legid  interest  to  insist  in  the  action.  The 
statute  conferred  no  title  on  them  either  to  insist  for  s  forfeiture  of  the  debts  or  for 
restitution  of  what  may  have  been  illegally  paid :  That,  independent  of  this  circumstance, 
the  action  ought  to  be  dismissed  on  grounds  of  law  and  expediency ;  Deuchar  against 
Watt,  16th  May  1819. 

The  pursuers  amended  their  libel ;  and  stated  that  three  of  the  original  pursuers 
were  also  creditors  of  the  bankrupt ;  and,  on  the  merits  contended,  that  there  were  no 
grounds  in  law  or  expediency  why  the  action  should  not  be  sustained ;  and  that  the 
scUon  at  the  instance  of  Deuchar  had  been  dismissed  on  account  of  the  shape  in  which 
the  complaint  had  been  brought 

The  Lord  Ordinary  sustained  the  relevancy  of  the  action ;  and  thereafter  (24th  May 
1821)  ''in  respect  of  the  case  of  Deuchar  against  Watt,  although  seeming  to  stand  in 
pomt  of  form  in  a  situation  considerably  different  from  the  present,"  reported  the  case 
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on  informatioDs.    It  was  repeated  from  the  Bar,  that  the  case  of  Deaehar  had  been 
diamiaaed  in  respect  it  had  been  brought  into  Coort  by  petition  and  complaint 

The  Court  found  '*  the  present  action  competent,  and  that  the  pursuers  have  a  tida 
to  insiat  both  aa  cautionera  and  creditora. 

[Of.  Bankruptcy  Act,  1856,  Sec.  150.] 


No.  160.  F.C.  N.S.  VI.  553.     15  Feb.  1822.     lat  Div. 

Alsxandeb,  Petitioner. — John  BlackwM. 

Brown,  Bespondent. — J.  S,  Stewart^  John  Cuninghame, 

Member  of  Parliament. — A  disposition  executed  by  a  freeholder  of  his  landa,  in  faTOOz 
of  a  banking  company,  in  security  of  his  cash  transactions,  does  not  affect  his  right  to 
stand  upon  the  roll 

In  the  year  1793,  George  Brown,  merchant  in  Glasgow,  was  enrolled,  as  in  right  of 
Ids  wife,  on  the  roll  of  freeholders  of  the  county  of  Benfrew,  in  virtue  of  the  Act  1681, 
and  of  her  infeftment  in  the  lands  of  Caplerig  and  Auchingowan.  At  the  Michael maa 
head  court,  held  on  the  10th  of  October,  it  was  objected  to  Mr.  Brown's  continuaDce  on 
the  roll,  that,  since  the  period  of  his  enrolment,  his  wife  had  sold  and  disposed  of  her 
right  to  the  lands  of  Caplerig  and  others ;  "  and  in  support  of  this  objection  there  ia 
herewith  produced  an  aathentic  extract  of  the  same,  in  favour  of  William  Burridge 
Cabbie  and  Robert  Brown,  for  themselves  and  other  partners  of  the  Glasgow  Baok 
Company,  following  upon  an  absolute  and  irredeemable  disposition  granted  by  the  said 
Mary  Anderson  Barclay,  with  the  special  advice  and  consent  of  the  said  George  Brown 
her  husband,  whereby  they,  of  one  consent  and  assent,  sold,  alienated,  and  disponed, 
heritably  and  irredeemably,  the  whole  aforesaid  lands  and  others  to,  and  in  fevour  of 
the  said  William  Borridge  Cabbie  and  Robert  Brown,  for  themselves  and  other  partnais 
of  the  said  Glasgow  Bank  Company,  which  disposition,  duly  ratified  by  the  said  Maiy 
Anderson  Barclay,  contains  inter  alia  an  obligation  to  infeft  a  ee  vel  de  se^  with  a 
procuratory  of  resignation  and  precept  of  sasine,  as  the  said  sasine  in  the  foresaid 
Templelands  of  Caplerig  and  others,  and  also  in  the  lands  of  Auchingowan,  commonly 
called  Auchingowan  Raiston,  dated  the  6  th,  and  recorded  in  the  particular  register  oi 
sasines  of  the  shire  of  Renfrew,  &c.  the  lObh  day  of  April  1816,  will  instruct" 

Answered, — "  That  the  deed  referred  to  in  the  objection  said  to  be  executed  by  (hs 
respondent's  wife  in  favour  of  William  Burridge  Cabbie  and  Robert  Brown,  for  behoof 
of  the  Glasgow  Banking  Company,  was  granted  only  as  a  security  for  cash  advanced  by 
the  Bank,  and  is  not  a  conveyance  upon  a  sale,  as  [651]  will  be  established  by  tk^ 
books  of  the  Bank,  and  by  a  back-bond  executed  by  them,  dated  9th  October  1820, 
herewith  produced,  and  other  evidence.  Accordingly,  Mrs.  Brown  has  all  along  been, 
and  still  is  in  possession  of  her  estate ;  and  it  has  been  repeatedly  found  that  aecuritieiy 
in  whatever  form  they  may  be  conceived,  do  not  divest  the  granter  of  his  freehold 
qualification,  or  entitle  the  freeholders  to  strike  him  off  the  rolL  By  the  statute  1681, 
it  is  declared  "  that  no  person  infeft  for  relief  or  payment  of  sums  shall  have  vote,  bat 
the  granters  of  the  said  rights,  their  heirs  and  successors.''  The  disposition  referred  to^ 
therefore,  being  strictly  one  for  relief  or  payment  of  sums  of  money,  the  objectiofn  is 
entirely  groundless  and  falls  to  be  disregarded."  The  Court  of  freeholders  repelled  the 
objection. 

A  petition  and  complaint  was  presented,  in  which  it  was  pleaded — ^That,  by  the 
execution  of  the  deed  in  favour  of  the  Glasgow  Biink,  an  alteration  had  been  effected  in 
the  situation  of  the  respondent,  which  warranted  his  exclusion  from  the  roll  of  fiee- 
holders.  One  of  the  requisites  of  a  freehold  qualification  is,  that  the  proprietor  shall  be 
infeft  and  in  possession  of  an  absolute  estate  no  way  depending  on  the  will  of  a  thiid 
party ;  that  is  to  say,  of  an  estate  of  which  he  is  not  liable  to  be  divested  without  hu 
own  consent.  But  where  a  freeholder  has  granted  a  disposition  of  his  estate,  whieh  is 
ex  /ode  absolute  and  irredeemable,  and  containing  a  procuratory  of  resignation  and 
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piaoepfc  of  flasine,  and  more  especialiy  where  infef  tment  has  followed  upon  the  eonyey- 
anee*  he  has  thereby  put  it  in  the  power  of  his  disponee  to  diyest  him  fundUuB  of  the 
estate  on  which  he  stood  enrolled.  ThoBi  instead  of  holding  an  absolute  estate  as  the 
law  requires^  he  holds  a  right  which  is  defeasible,  and  depending  upon  the  will  of 
another,  since  it  may  be  extinguished  at  the  pleasure  of  the  dispones,  either  by  execut- 
ing the  procuratory  of  resignation,  or  confirming  his  sasine ;  WigJU  an  Election  taw,  p. 
279;  Bell,  p.  111. 

Ab  to  the  back-bond,  it  does  not)  in  the  first  place,  bear  to  be  granted  by  the 

disponees  of  the  respondent  and  his  wife,  in  the  character  that  the  lands  were  disponed 

to  them.     The  lands  were  disponed  to  the  cashier  and  accountant  of  the  Glasgow  Bank, 

as  tmateee  or  trustee  for  the  individuals  composing  the  Glasgow  Banking  Company* 

The  declaration  founded  on,  on  the  other  hand,  is  granted  by  the  cashier  and  accountant^ 

in  their  individual  or  private  capacities,  and,  for  any  thing  that  appears,  without  the 

authority  of  their  constituents.     But,  secondly,  the  declaration  founded  on  is  a  mere 

private  latent  deed  executed  only  the  day  before  the  head  courts  "  at  the  request "  of  the 

respondent  and  his  wife,  which  has  never  been  put  upon  record,  and  which  will  no 

doaht  be  delivered  up  or  destroyed  as  soon  as  it  has  served  the  temporary  purpose  for 

which  it  was  obtained.    This  is  not  one  of  those  cases  contemplated  in  the  Act  1681. 

It  is  not  [555]  merely  an  infeftment  for  relief  or  payment  of  sums,  but  an  infef tment 

proceeding  upon  an  irredeemable  disposition. 

Answered  for  the  respondent — Granting  that  the  disposition  in  favour  of  the  Bank, 
and  the  infeftment  following  upon  it,  are  conceived  in  express  and  unqualified  terms, 
yet  it  is  quite  competent  to  qualify,  by  extrinsic  evidence,  the  right  acquired  by 
the  disponee,  so  as  to  leave  entire  the  granter's  title  to  remain  upon  the  roll ;  Wight, 
p  280,  Bussell  against  Ferguson,  March  7,  1789;  Dunbar  against  Urquhart^  I7th 
Febrauy  1774. 

There  are  deeds  containing  procuratory  of  resignation,  precept  of  sasine,  and  power 
of  sale,  without  any  restriction  on  the  exercise  of  those  powers  which  a  freeholder  may 
execute,  and  yet  not  be  disqualified  from  voting.  Such  are  trust-deeds,  which,  it  is 
settled,  do  not  disqualify  the  granter;  Donaldson  against  Grant,  11th  November  1786; 
Lockhart  against  Windgate,  19th  February  1819.  The  back-bond  has  been  put  upon 
record ;  and  it  has  been  decided  that  it  is  of  no  importance  at  what  period  such  a  deed 
is  granted.  The  respondent  has  no  reason  to  deny  that  it  was  obtained  with  a  view  to 
meet  the  objection  stated  at  the  head  court ;  Campbell  against  Macdowal,  February  20, 
1789. 

Lard  Hermand  thought  that  the  freeholders  had  done  wrong  in  repelling  the 
objection  to  the  respondent's  continuing  upon  the  rolL  He  thought  the  vote  defeasible, 
and  therefore  not  good,  upon  the  same  principle  which  regulated  the  decision  of  the 
Court  in  the  case  of  Wilkie  against  Smith,  20th  November  1821. 

The  other  Judges  were  clearly  of  opinion  that  the  respondent's  vote  was  good ;  and 
that  the  disposition  founded  on  by  the  petitioner  was  just  one  of  those  deeds  contem- 
plated in  the  Act  1681. 

The  petition  and  complaint  was  dismissed  with  expences. 


No.  162.  F.C.  N.S.  VI.  558.     19  Feb.  1822.     1st  Div.—Lord  Gillies. 

Dr.  Sanders,  M.D.,  Pursuer. — John  Clerk,  Sand/ord. 

FsTER  Hbwat,  W.S.,  Defender. — Henry  Cockbum. 

Honorary.^-The  claim  of  a  physician  against  the  estate  of  his  patient  is  confined  to  his 
fees  during  the  death-bed  illness  of  the  deceased. 

Dr.  Sanders  brought  an  action  against  Mr.  Hewat,  as  the  representative  of  Mr.  David 
Oreig^  for  the  sum  of  1*308,  5s.  as  the  amount  of  his  charge  for  medical  attendance,  at 
the  rate  of  one  guinea  per  week,  from  the  28th  of  July  1812  to  the  14th  September 
1818.  Partial  payments  to  the  extent  of  L.34  were  admitted  as  haying  been  made  by 
Mr.  Greig  himself.  The  defence  pleaded  was,  that  physicians'  fees,  being  honoraries, 
axe  not  actionable.    The  case  came  before  Lord  Gillies,  who  sustained  the  "  defences  so 
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&r  as  to  find,  that  the.ponaer'B  claim  must  be  lestricted  to  his  fees  or  bonoraries,  aad 
attendance  upon  the  deceased  David  Gieig,  daring  his  death-bed  illness ; "  and  tiw 
pursuer  was  ordained  to  give  in  a  condescendence  of  the  amount  of  his  claim  thm 
restricted. 

Against  this  judgment^  the  pursuer  petitioned^  and  pleaded — That  he  attended  Ml 
Oreig  as  the  general  medical  attendant  of  his  family,  and  not  strictly  in  the  quality  of  % 
physician ;  and  that^  although  there  is  a  general  rule  that  physicians'  fees  are  not 
actionable,  exceptions  have  always  been  admitted ;  Hamiltons  against  Gibson,  June  15, 
1781 ;  Flint  against  Alexander,  June  17,  1795 ;  Erek,  b.  iii.  tit  7,  sect.  17.  The 
pursuer  farther  stated  that)  according  to  the  general  practice  of  Edinburgh,  physidau 
were  paid  at  the  end  of  one  and  sometimes  two  years,  and  not  according  to  their  dailj 
attendance. 

Answered, — ^The  pursuer  does  not  dispute  the  existence  of  a  general  rule^  by  wtiA. 
physicians'  fees  are  held  not  to  be  actionable ;  and  he  has  stated  nothing  to  take  Uu 
present  case  out  of  the  general  rule.  Mr.  Greig  made  payments  during  his  life,  which 
were  never  objected  to ;  and  it  must  be  presumed  that  they  were  suited  to  the  means  of 
the  patient,  and  answerable  to  the  expectations  of  his  medical  attendant;  Chorley, 
Term,  Rep,  vol.  iv.  [669]  p.  137 ;  Park  against  Langlands,  February  7,  1755 ;  Eri, 
tU  supra. 

Lord  Hermand, — The  rule  of  law  upon  this  subject  is  quite  explicit ;  and  I  tluok 
we  are  bound  to  observe  it  in  the  present  case.  It  was  never  departed  from,  except  in 
the  case  of  Flint,  where  a  particular  local  custom  was  admitted  to  proof. 

Lord  SttccotJi — I  rather  think  the  claim  of  Dr.  Sanders  well  founded.  There  iino 
doubt  as  to  the  general  rule ;  but  it  must  give  way  to  circumstances.  The  case  of 
Flint  was  decided  in  conformity  with  the  custom  of  the  place  where  the  dispute  aroae. 
Now,  we  know  that  it  is  the  custom  of  this  place  for  persons  having  the  degree  of  M.D. 
to  practice  and  be  paid  as  surgeons.  This  appears  to  me  to  have  been  the  case  here; 
and,  therefore,  I  think  the  claim  a  good  one. 

Lord  Balgray, — I  think  the  interlocutor  of  the  Lord  Ordinary  well  founded.  The 
law  is  accurately  laid  down  by  Erskine,  who  says,  that  there  can  be  no  claim  but  when 
it  rests  upon  a  promise,  or  for  the  sixty  days  preceding  the  death  of  the  patient  1 
think  you  would  be  undoing  the  whole  law  upon  the  subject  were  you  to  open  the  door 
to  the  claim. 

Lord  QUlies, — ^The  general  rule  is  absolute;  and  there  are  no  circumstances  in  this 
case  to  take  it  out  of  that  rule. 

Lord  President, — I  am  entirely  of  the  opinion  expressed  by  the  majority  of  die 
Court  I  am  satisfied  that  the  rule  of  law  is  not  as  stated  by  the  petitioner — ^that  tfasie 
is  a  mere  presumption  of  payment ;  but  that  physicians'  fees  are  not  actionable  except 
upon  the  grounds  stated  by  Erskine. 

The  Court  adhered. 


No.  164.        F.C.  N.S.  VI.  561.    21  Feb.  1822.     1st  Div.— Lord  GiUies. 

Sharp,  Fairlib,  and  Company,  Pursuers. — BlackwelL 
M'Lake's  Trustee,  Defender. — Brovm. 

Execution — Arrestment — Statute  1540,  c,  75. — ^An  arrestment  executed  neither  person- 
ally nor  at  the  dwelling-house  of  the  arrestee,  but  at  the  counting-house  of  the 
Company  of  which  the  arrestee  .was  a  partner,  found  null  and  void. 

Sharp,  Fairlie,  and  Company,  raised,  before  the  magistrates  of  Glasgow,  an  action 
against  Alexander  M*Lane  for  payment  of  a  debt,  and,  on  the  same  day,  obtained 
precept  of  arrestment  on  the  dependence  from  the  burgh  Court.  The  officer's  execution 
of . arrestment  bears  that,  ''Upon  the  let  September  1819,  I,  James  Harvie,  ^ 
lawfully  fenced  and  arrested,  in  the  hands  of  William  Bennet,  insurance-broker  in 
Glasgow,  trustee  on  the  sequestrated  estate  of  John  Crawford  and  Company,  merchsniB 
in  Port-Glasgow,  and  individual  partners  of  their  Company,  the  sum  of  L.dOO  sterling, 
more  or  less,  and  in  the  hands  of  James  Crawford,  merchant  in  .Glasgow,  heir  and 
representative  of  the  deceased  John  Crawford,  late  merchant  in  Port^la^w,  the  auD 
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qI  L,800  sterling,  moi8  or  less,  due  and  addebted  by  them  to  the  said  Alexander  MQjan^i 
or  to  any  person  or  peisons  for  his  behoof;  together  with  all  goods,"  &c. ;  "'and,  to  that 
effect,  I  leit  for,  at  and  in  the  places  of  business  in  Glasgow  of  the  said  William  Bennet 
and  James  Crawford,  and  the  only  domicile  that  I  coiild  find  for  them  in  Qlasgowj  with 
tiieir  servants,  to  be  by  them  delivered  to  them,  just  copies  of  arrestments,  both  signed 
•  by  me,  and  bearing  the  above  date.  This  I  did,  after  due  inquiry  made  by  me  for  them, 
because  I  could  find  none  of  themselves  personaJly." 

M'Lane  became  bankrupt ;  and  the  question  arose  between  his  trustee  and  Sharp, 
Fairlie,  and  Company,  Whether  the  arrestment  was  validly  executed  1 

The  trustee  for  M'Lane  contended^ — That  the  arrestment  was  null  and  void,  in 
Tespect  that  it  had  not  been  executed  against  the  arrestee  personally,  or  at  his  dwelling- 
house,  but  at  the  counting-house  of  Messrs.  William  Bennet  and  Company,  of  which 
Bennet  [582]  is  a  partner;  1540,  a  75;  CassUis  against  Boxburghe,  11th  December 
1679,  Stair  and  Fount,;  Anderson  against  Anderson's  Tenants,  1st  February  1684, 
Falwner  ;  Fraser,  Beid,  and  Sons,  against  Lancaster  and  Jamieeon,  14th  January  1795. 
This  debt  was  due  not  by  WiUiam  Bennet  and  Company,  nor  by  Bennet  himself,  nor 
was  it  a  debt  due  by  any  person  or  company  carrying  on  business  in  Glasgow ;  but  was 
a  debt  due  by  Crawford  and  Company,  for  whose  creditors  Bennet  is  trustee,  and  arose 
out  of  a  business  carried  on  in  Port-Olasgow.  There  is  no  general  or  inveterate  practice 
to  the  contrary  which  could  control  or  alter  the  statute ;  Ersh,  b.  i.  tit.  1,  sect.  45. 
The  practice  of  a  burgh,  even  if  the  practice  existed,  is  not  that  of  the  whole  com- 
munity. 

Sharp,  Fairlie,  and  Company,  on  the  other  hand,  maintained^ — That  the  statute 
1640,  c.  75,  had  reference  to  the  then  existing  state  of  the  country.  Manners  were. 
however,  changed,  and  the  law  ought  to  change,  and,  in  point  of  fact,  had  changed 
with  them.  Merchants  are  now  accustomed  to  cany  on  their  business  in  counting- 
rooms  separate  and  distant  from  their  houses ;  and,  in  this  ease,  the  arrestee  had  no 
house  within  the  juristiction  of  the  burgh  court.  This  distinguishes  the  present  case 
from  those  founded  on  by  the  trustee.  The  Court  has  always  held  itself  bound  by 
confirmed  practice;  Ersk,  Inst,  b.  i.  tit.  1,  sect.  45;  Fife  against  Gordon,  8th  July 
1774;  Dunbar  against  Sutherland,  10  March  1790;  Hall  against  Roxburghe,  17th  July 
1741,  ElehieB;  Clarke  and  Wardel,  7th  February  1752,  Kilk.;  Edmiatone,  10th  July 
1623»  Durie;  Prior  of  St.  Bathans  against  Carmichael,  16th  June  1626,  P).;  Dickson 
against  Scott,  7th  March  1632,  lb.;  Young  against  Calderwood,  7th  February  1708, 
Fount  ;  Craig  against  Jamiesons,  5th  March  1772. 

The  Lord  Ordinary,  '*  in  respect  that  the  arrestment  in  question  at  the  instance  of 
Sharps  Fairlie,  and  Company,  was  executed  against  William  Bennet  neither  personally 
nor  at  his  dwelling-house,  but  at  the  counting-house  of  Messrs.  WiUiam  Bennet  and 
Company,  of  which  he  is  a  partner,"  preferred  M'Lane's  trustee. 

Sharp,  Fairlie,  and  Company,  petitioned  the  Court,  which,  on  advising  petition  and 
answers,  adhered. 

[S.C,  1  S.  314.] 


No.  165.      F.C.  N.S.  VI.  563.     22  Feb.  1822.     2nd  Div.— Lord  Pitmilly. 

Mrs.  Bbll  and  Husband,  Petitioners. — J,  A.  Murray,  Bo,  Bell. 

Mrs.  Gardner  and  Others,  Eespondents. — J,  MoncrUff,  W,  Buchanan^  J, 

ffenderson,  jun. 

Executor — Solidum  et  pro  rata. — Part  of  the  succession  in  bonis  of  one  intestate  having 
been  confirmed  by  B,  the  next  in  kin  after  the  death  of  A,  the  executor,  who  had 

.  intromitted  with  part  of  the  funds  without  confirmation,  and  died  leaving  the  debts 
of  the  intestate  unpaid — it  was  found,  in  a  question  between  A's  representative  and 
B,  that  the  debts  attached  to  both  parts  of  the  succession  ratably,  according  to  their 
relative  amount.    . 

.  Mrs.  Anderson  died  intestate,    leaving    personal   property,  consisting  partly  o{ 
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(JoTemment  stock,  and  parUy  of  fands  in  SeotUmd.  She  was  gamred,  for  a  fcv 
months,  by  Gkoige  Anderson,  her  only  child,  who,  without  obtaining  oonfirmatuiLK 
his  mother's  executor,  took  possession  of  part  of  her  funds  in  this  country;  and,  in  a 
question  with  his  representatives,  it  had  been  found  that  the  right  to  the  GovenuDot 
stock  vested  in  him  iptojure^  according  to  the  law  of  England.  On  his  death,  thd  pot 
of  the  succession  still  in  horns  of  his  mother  having  been  taken  up  by  her  nearest  ink^ 
Mrs.  Craigie,  by  obtaining  confirmation,  it  became  a  question  between  her  and  tin 
executrix  and  representative  of  George  Anderson,  whether  the  burden  of  his  raotbez^g 
debts,  none  of  which  were  paid  during  his  life,  lay  on  the  parties  proportionally,  9 
exclusively  on  Mrs.  Craigie;  and  the  Lord  Ordinary  found  "that  the  fiineral  chnga 
and  proper  debts  of  Mrs.  Anderson  must  form  a  chaige  against  that  part  of  her  waa» 
sion,  which  fell  to  the  late  Mrs.  Craigie,  as  Mrs.  Andereon's  executrix." 

Mrs.  Craigie's  executors  brought  this  finding  under  the  review  of  the  Courts  snd 
pleaded — George  Anderson,  by  intromitting  with  his  mother's  succession,  ineumd  a 
liability  for  payment  of  her  debte ;  and  that  obligation,  of  course,  passed  against  his 
representatives,  to  the  extent  of  his  intromissions.  As,  however,  at  his  death,  Ini 
mother's  succession  divided,  the  unappropriated  eflPects  having  been  taken  up  by  Mb. 
Craigie,  who,  on  that  events  be-  [664]  -came  her  next  in  kin,  the  necessary  result  i^  thst 
the  burden  of  the  debts  must  be  apportioned  on  both  parts  of  the  succession,  aoccndiitg 
to  their  relative  amount  That  Oeorge  Anderson  might,  by  adopting  proper  measoiM^ 
have  appropriated  the  whole  succession,  and  thus  prevented  the  present  question,  b 
nothing  to  the  purpose.  It  is  impossible  this  circumstance  can  limit  the  legal  effeet  <^ 
a  proper  division  of  the  succession,  which  was  the  consequence  of  his  omission  so  to  da 
For,  by  declaring  the  debts  a  burden  on  Mrs.  Craigie's  part  of  the  succeasion  exclusively, 
it  would  be  virtually  held  that  Oeorge  Anderson  had  acquired  over  such  part  a  oertUB 
power  or  command,  the  total  absence  of  which  is  yet  the  only  assignable  reaison  for  tha 
law  giving  Mrs.  Craigie  any  right  to  the  succession  whatever;  Ersh,  b.  iii.  tik  9,  seet 
82,  49,  54,  55. 

Aiwwered  for  the  representative  of  Oeorge  Anderson's  executor. — ^Whatever  might 
be  supposed  to  be  the  rule,  were  Mrs.  Anderson's  creditors  in  the  field,  there  is  no  1^ 
principle,  in  a  question  between  her  nearest  in  kin  and  her  son's  executor,  upon  wlmh 
the  latter  can  be  burdened  with  any  portion  whatever  of  her  debts.  Oeoige  Andeison 
did  not  represent  his  mother;  for  he  never  obtained  confirmation  as  her  executor;  and, 
having  died  within  the  year,  he  had  not  incurred  the  passive  title  of  vitious  intromissioD, 
by  taking  ]ap  part  of  her  succession  viafadi. 

If,  indeed,  he  had  paid  the  debts  out  of  that  part  of  the  funds,  there  might  hsTS 
been  ground  for  alleging  that  his  representative  was  not  entitled  to  claim  relief  from  hia 
mother's  executor.  But,  the  reverse  being  the  fact,  the  law  will  give  effect  to  his  pre- 
sumed intention,  that  the  debts  should  attach  solely  to  that  part  of  the  succession  which 
was  left  otherwise  unappropriated.  For,  as  it  was  in  Oeorge  Anderson's  power  to  have 
taken  up  the  whole  succession,  and  thrown  the  burden  upon  any  particular  fund,  he  had 
an  undoubted  right  to  take  up  a  part  unencumbered,  so  the  remainder  were  sufiScient  for 
discharging  the  debta 

The  Court  unamiously  altered  the  Lord  Ordinary's  interlocutor ;  and  found  that 
both  parties  were  ratably  liable,  according  to  the  extent  of  the  succession  that  had  fahea 
to  each. 

[S.C.,  1  S.  325.] 


No.  168.     F.C.  KS.  Vi.  567.     27  Feb.  1822.     2nd  Div.— Lord  Cringletie. 

John  Mabbbly  and  Company,  Pursuers. — Clerk,  Cranstoun,  Jeffrejf,  Matwrdff, 

Bank  of  Scotland,  Defender. — Cockbum,  More,  Walker. 

Bank — OUxgaium. — A  person  having  cut  in  two  the  notes  of  a  bank,  for  the  sake  of 
mpre  safe  tmnsmissiop,  and  one  of  the  halves  having  been  stolen,  the  Bank  found  no! 
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obliged  to  pay  the  notes,  upon  produetioii  of  the  onelialf,  although  the  value  of  the 
stamp  be  offued  and  security  againfit  any  demand  being  made  on  the  other  hatt. 

The  agent  at  Aberdeen  of  Messrs.  John  Maberly  and  Company,  bankers  in 
Hinbuzgh,  having  occasion  to  transmit  to  them  certain  sotes  of  the  Bank  of  Scotland, 
hit  tiiem  in  two,  and  sent  the  one-half  in  a  parcel  by  the  mail  coach.     This  parcel  was 

Kor  stolen  from  the  coach.  The  other  half  of  the  notes  was  afterwards  sent  in  the 
e  way,  and  was  received  by  Messrs.  Maberly. 

Messrs.  Maberly  applied  to  the  Bank  for  payment  of  the  value  of  the  notes ;  and 
offered  to  reimburse  them  for  all  charges  attending  the  issuing  new  bank  notes  to  the 
imount,  and  satisfactory  indemnity  to  guard  them  against  any  possible  claim  from  the 
Iholder  of  the  halves  of  the  notes  which  were  amissing.  This  being  refused  by  the 
Bank,  an  action  was  raised  against  them,  to  which  they  made  this  defence,  ''The 
iefenders  are  not  bound  by  law  to  acknowledge  in  any  way  the  half  notes  on  which 
Bob  action  is  founded,  more  especially  as  the  documents  referred  to  in  the  summons 
were  purposely  mutilated  by  the  pursuers  themselves." 

Lord  Cringletie,  Ordinary,  ordered  informations  to  the  Courts  accompanied  with 
condescendences. 

In  the  condescendence,  the  pureuers  offered  to  prove  the  cutting  of  the  notes,  for  the 
9cAb  purpose  of  safe  transmission — the  transmission  of  the  halves  of  the  notes  from 
Aberdeen — and  that  the  one-half  had  been  lost  or  stolen  from  the  coach ;  that  the 
halves  of  the  notes  produced  exhibit  both  the  numbers  and  dates  of  the  notes,  these 
having  been  marked  on  them  from  the  halves  which  were  lost)  by  a  clerk  of  the 
pursuers ;  and  that  the  halves  produced  [668]  were  de  Jaeto  halves  of  entire  and  com- 
pleted notes  regularly  issued  by  the  Bank,  which  could  be  distinctly  identified  by  their 
books ;  and  they  offered  full  indemnity  for  issuing  new  notes,  and  against  any  demand  on 
the  lost  halves  of  the  notes. 

The  defenders,  in  their  condescendence,  stated — ^That  there  was  nothing  discoverable 
on  the  face  of  the  halves  produced  by  which  it  could  be  ascertained  whether  all  of  these 
halves  originally  formed  parts  of  entire  and  complete  notes,  or  whether,  supposing  them 
to  have  l^en  so  completed,  they  were  ever  issued  by  the  Bank  ;  that  the  formation  of 
new  notes,  as  fragments  or  halves  can  never  be  re-issued,  is  attended  with  expence, 
tnmble,  anxiety,  and  risk,  far  exceeding  the  amount  of  the  stamp-duty — and  that  it  is 
thnoet  impracticable  to  watch  and  detect  the  subsequent  appearance,  at  the  Bank,  of 
the  other  half,  so  as  to  connect  these  with  each  other,  and  with  a  separate  guarantee 
applicable  to  both. 

The  pursuers  pleaded, — ^This  is  an  ordinary  action  of  debt  brought  before  the  Court, 
which  possesses  all  the  powers  both  of  a  court  of  strict  law  and  of  a  court  of  equity.  The 
pmsoera  are  not  following  any  summary  proceedings,  as  they  might  have  done,  if  the 
notes  had  been  in  a  perfect  state.  The  Bank,  by  issuing  promissory  notes,  which  pass 
from  hand  to  hand  as  so  much  money,  became  immediately  debtors  to  the  individual  for 
the  sum  expressed  in  the  note,  and  bound  to  pay  not  only  to  him,  but  to  any  other 
peiBon  to  whom  he  may  transfer  it  by  mere  possession.  They  were  debtors,  therefore, 
to  the  pursuers  in  the  amount  of  these  notes,  when  they  came  into  the  possession  of 
their  agent  at  Aberdeen ;  and  the  question  is,  whether  an  accident,  the  precise  nature  of 
which  can  be  proved,  by  which  a  part  of  each  of  the  documents  has  been  lost^  can  have 
the  effect  of  entirely  relieving  the  defenders  from  the  payment  of  that  debt  which 
they  previously  owed. 

It  can  make  no  difference  on  the  state  of  the  question  that  the  division  of  the  notes 
was  done  by  the  wilful  act  of  the  informants.  That  operation  was  performed  for  a 
notorious  and  lawful  purpose,  which  necessarily  implies  a  complete  understanding  that 
the  debt  could  not  be  extinguished,  nor  the  substantial  claim  of  the  holder  done  away, 
hj  the  accident  of  one  of  the  halves  being  lost  or  stolen,  as  this  was  the  very  ride 
against  which  the  precaution  was  taken.  The  worst  issue  to  which  the  case  could  be 
nduced,  even  as  a  question  of  the  strictest  law,  would  be,  that  the  party  would  be 
required  to  prove  the  tenor  of  the  notes,  in  which  there  would  be  no  difficulty  in  the 
eircnmstances  of  the  case. 

It  is  no  sufficient  defence,  by  the  practice  of  the  law  of  Scotland,  to  a  claim  of  debt 
in  an  ordinary  action,  that^  by  accident,  a  part  of  the  document  which  constituted  the 
obU|ption  has  been  loet  or  defaced.    The  identity  of  the  half  notes  produced,,  with 
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[889]  notes  of  the  def endeis  actually  issued,  can  be  ascertained  beyond  all  dispate ;  loi 
the  claim  of  debt  being  tiansfeiable  to  the  bearer  by  possession  alone,  it  is  imposdii 
that  any  other  party  can  be  in  the  right  of  this  debt  once  constituted  exc^  tte 
pursuers  and  the  possessors  of  the  other  halves.     But  the  pursuers  are  ready  to  pan 
their  legal  possession  of  the  vhole  notes,  and  the  precise  manner  in  which  thej  m 
deprived  of  the  halves  that  are  amissing ;  fiom  which  it  will  necessarily  follow  tiutv 
other  party  can  have  a  lawful  possession  of  them,  or,  at  least,  a  just  right  to  the  dell 
originally  constituted.    No  doubt^  if  the  separate  holders  of  the  two  halves  of  a  Bdh  . 
were  each  demanding  payment,  and  each  shewing  equal  evidence  of  bona  fideSj  tl» 
might  be  a  difficulty  in  determining  which  had  the  best  claim.    But  it  would  vtm  '■ 
follow  that  neitJier  the  one  nor  the  other  would  have  right  to  payment ;  or  tbftt  tb  \ 
defenders,  admitting  themselves  to  be  debtors  for  the  money,  would  be  entirely  idiereL  / 
Suppose  the  holder  of  the  other  halves  were  now  also  demanding  payment,  the  Bnk  \ 
would,  no  doubt,  be  entitled  to  refuse  payment  till  it  was  settled  who  was  the  t» 
creditor.    But,  supposing  the  pursuers  proved  that  the  other  party  had  dclen  the  halm 
from  them,  there  can  be  no  doubt  that,  on  such  proof,  the  defenders  would  be  bound  to 
pay  to  the  pursuers. 

But  this  supposed  case  is  precisely  the  same  with  the  present^  as  the  eTidena 
offered  will  completely  ascertain  that  the  pursuers  are  the  true  creditors,  and  that  itii 
impossible  that  any  other  party  can  be  lawfully  in  the  right  of  the  debt ;  and  as  a  judg- 
ment in  the  present  case  might  not  be  absolutely  conclusive  against  a  third  putf 
holding  the  other  halves  of  the  notes,  who  might  pretend  to  hold  them  in  horn  fik^ 
unquestionable  security  is  offered  for  guaranteeing  the  defenders  against  any  fatnn 
demand  on  the  same  notes.  The  case  is  in  no  respect  different  from  that  of  a  docameok 
of  debt  being  by  accident  mutilated  in  some  unimportant  part ;  or,  where  the  mntOafcioi 
may  be  more  essential,  of  the  debt  being  admitted,  or  ready  to  be  proved  by  comptri&g 
the  instrument  as  it  stands  in  the  books  of  the  debtor. 

From  the  peculiar  constitution  of  the  Court,  as  comprehending  at  once  the  powea 
of  a  court  of  strict  law  and  of  a  court  of  equity,  it  is  not  always  easy  to  diitingai^ 
with  accuracy  the  points  which  re^lt  from  the  strict  law  of  the  case,  from  those  whidi 
wiU  be  practically  ruled  by  the  principles  of  equity.  The  present  is  an  example  of  l^e 
practical  operation  of  that  common  sense  which  has  regulated  most  of  our  institatuni, 
whereby  the  Court,  without  drawing  nicely  the  distinction  between  law  and  eqmtji 
may  at  once  administer  the  justice  of  the  case  with  equal  accuracy  as  if  the  question  had 
to  be  pasM  from  one  court  to  another. 

Although  the  particular  case  has  not  hitherto  been  decided  in  Scotland,  it  hit 
frequently  occurred  in  the  English  courts,  where  it  stands  by  the  latest  deeifloos 
exactly  thus :  That  an  action  [670]  cannot  be  maintained  in  the  courts  of  common  Iiv 
upon  the  half  of  a  promissory-note ;  but  that,  in  the  Court  of  Chancery,  as  a  court  of 
equity,  the  right  to  recover  is  quite  clear.  At  one  period,  it  was  held  that  the  loser  of 
a  bill  or  note,  or  part  of  it,  might  recover  the  yidue,  even  at  law,  or  in  a  court  d 
common  law,  on  proving  the  loss ;  Hart  against  King,  12  Mod,  Bep,  p.  309 ;  Walmeslsy 
against  Child,  11th  December  1749, 1  Vesey^  eenior^  p.  341.  In  later  times,  it  has  been 
held,  on  the  one  hand,  that  the  right  to  redover  for  a  lost  note  is  quite  dear,  upoa* 
proper  indemnity ;  but,  on  the  other,  that  it  is  a  claim  in  equil^,  and  not  at  commoB 
law;  Greenway,  28th  April  1802,  6  Vesey Junior,  p.  812;  Pearson  against  Hntchisoo, 
7th  July  1809,  2  CampbeU  Eepts.  p.  211 ;  Mayor  and  others  against  Johnston  aod 
Eaton,  13th  February  1813,  3  CampbeU^  324;  a  case  identical  with  the  present^  when 
there  was  no  question  raised  except  whether  the  action  would  lie  at  common  law,  it 
being  taken  for  granted  that,  if  it  did  not  lie  at  common  law,  the  partj  wooid 
necessarily  have  his  redress  in  a  .court  of  equity  on  giving  a  sufficient  indemni^l 
Tercese  against  Geray,  1677,  Fineh'$  Eep.  p.  301. 

These  eases,  with  the  escception  of  tliat  of  Mayor,  all  relate  to  the  occurrence  of  tiM 
whole  note  being  lost,  which  is  evidently  a  stronger  case  than  that  of  merely  a  ^^ 
half  of  the  note  being  lost  or  stolen.  For,  where  the  whole  has  disappeared,  then  is, 
in  thb  first  place,  no  evidence  of  the  debt  existing,  or  of  the  title  of  the  party  cbioiog 
on  it,  except  his  own  affidavit,  or  such  parole  evidence  as  can  be  obtained ;  and,  in  ^^ 
second  place,  the  note  not  being  proved  to  have  been  destroyed,  there  is  much  gn^ter 
reason  to  expect  that  some  other  person  may  afterwards  demand  payment  as  the  beir^ 
of  it.    The  peculiarity  which  has  given  rise  to  the  only  question  ever  agitsted  a 
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Sngland,  whether  it  waa  a  question  at  common  law  or  in  equity,  is  excluded  by  the 
constitution  of  this  Court,  which  has  power  to  administer  the  justice  of  the  case, 
"wlietlier  it  proceeds  on  a  principle  of  strict  law,  or  on  principles  of  equity. 

Tlie  defenders  pleaded, — The  complete  and  irrevocable  destruction  of  a  note  may 

not    be   detrimental  to  the  bank   which  issued,  but  the  reverse;  because  it  is  the 

annibilation  of  a  document  in  which  the  issuer  was  the  debtor.     But  the  cutting  or 

iirflicting  any  partial  injury  upon  it  is  in  a  very  different  situation;  and  any  bank, 

except  the  Bank  of  England,  thereby  sustains  a  very  material  loss :  l^^,  It  loses  the 

benefit  of  the  stamp-duty,  as  it  is  deprived  of  the  power  of  re-issuing  the  cut  note ;  and, 

^iUt/j  Its  business  is  rendered  difficult  and  precarious,  by  the  endless  facilities  of  fraud, 

the  increased  risk  of  double  pa3rments,  and  the  unceasing  effort  of  watchfulness  which 

the  operation  of  cutting  must  occasion.     Every  one  of  the  half  notes  produced  is  a  left 

hand  half  (tbat  is,  the  left  to  a  person  looking  at  the  paper)  and  contains  only  a  few 

engraved  words,  and  parts  of  words,  the  number  of  the  note,   and  the  government 

stamp ;  but  no  date — no  [671]  subscription — and  no  one  written  letter,  which  are  all 

contained  on  the  right  band  half.     And  the  defenders  offer  to  prove  that,  from  their 

system  of  forming  and  issuing  notes,  it  is  impossible  to  ascertain  whether  the  notes,  of 

-which  the  alleged  halves  are  produced,  were  ever  regularly  signed  and  issued.     The 

qaestion,  therefore,  is,  if  a  bank  is  bound  to  acknowledge  the  unsigned  and  undated  half 

of  a  note,  just  exactly  as  if  it  were  the  entire  and  original  document,  and  this  without 

any  attempt  to  raise  an  action  of  proving  the  tenor. 

There  carmot  be  the  slightest  doubt  as  to  the  rule  of  strict  law.  A  bank  note  is  a 
written  obligation ;  and,  of  course,  like  all  other  writings  which  owe  their  efficacy  to 
being  subscribed,  it  is  useless,  unless  the  subscription  be  there.  The  bank,  when  it 
issues  a  note  payable  "to  the  bearer,"  means  to  the  bearer  of  ths  wTiole  note;  and, 
therefore,  he  who  presents  a  mere  fragment  of  it  has  no  title  whatever.  While  the  note 
exists,  or,  in  other  words,  when  the  obligation  is  constituted,  the  document  has  no  doubt 
Tsrious  privileges;  but  whenever  a  question  is  raised  as  to  whether  there  was,  or 
con^nues  to  be,  any  obligation  at  all,  then  it  is  necessary  to  go  back  to  first  principles, 
and  to  consider  what  it  is  out  of  which  the  obligation  arises. 

The  reasoning  of  the  pursuers  implies  that  there  was  an  obligation  originally 
constituted ;  but  the  informants  are  not  bound  to  admit  this  in  this  legal  argument,  and 
accordingly  they  do  not  admit  the  fact  to  be  so.  Even  admitting  the  pursuer's  argu- 
ment, that  the  extinction  of  the  document  will  not  extinguish  the  debt,  still,  in  such 
cases,  it  is  requisite  to  raise  an  ordinary  action,  and  to  prove  that  the  debt  is  due ;  but 
the  present  is  an  action  founded  solely  on  the  halves  of  the  notes,  or,  in  other  words, 
the  pursuers  admit  that  they  have  no  evidence,  and  no  claim,  except  what  arises  from 
the  possession  of  these  fragments.  Now,  the  defenders  maintain  that  in  this  case  the 
destruction  of  the  document  is  the  destruction  of  the  debt.  If  a  party  brings  an  action, 
which  rests  entirely  upon  a  written  obligation,  he  must  produce  a  written  obligation  in 
support  of  his  claim.  Whatever  may  be  the  effect  of  an  indemnity  in  equity,  it  is 
evident  that  in  law  it  can  have  no  effect  at  alL  All  discussion  on  this  question,  as  at 
common  law,  is  superseded  by  Mayor  and  others  against  Johnston  and  Eaton,  Campbell^ 
voL  iii.  p.  324,  which  is  equally  applicable  in  its  principles  to  this  kingdom. 

Upon  the  equity  of  the  question,  the  pursuers  have  not  produced  a  single  case  in 
which  a  demand  like  the  present  has  been  sustained  even  in  the  Court  of  Chancery. 
There  is  a  case  which  often  occurs  in  Chancery,  which  seems,  when  viewed  carelessly  to 
resemble  the  present,  but  which,  though  it  be  the  nearest  to  it^  is  radically  different. 
This  is  the  case  in  which,  when  a  bill  or  other  document  is  altogether  destroyed,  or 
irrecoverably  lost,  payment  is  nevertheless  awarded  when  the  contents  of  the  documents 
are  proved,  and  an  indemnity  offered.  But,  in  the  first  place,  in  all  such  cases,  the 
whole  instrument  must  be  proved  to  [572]  be  destroyed,  or  to  be  so  irretrievably  lost  as 
to  amount  to  destraction.  There  is  no  example  of  payment  being  enforced,  when  it  is 
admitted  that  the  instrument,  or  the  important  part  of  it,  is  in  the  hands  of  a  third 
party.  In  the  second  place^  it  must  always  be  proved  what  the  document  contained, 
and  in  particular  whether  it  was  subscribed  and  issued.  No  such  proof  is  offered  here. 
In  the  third  place,  these  instances  almost  invariably  relate  to  documents  which  require 
writing  in  order  to  convey  them,  and  not  to  instruments  which,  like  bank  notes,  pass  from 
hand  to  hand.  These  circumstEmces  take  that  class  of  cases  entirely  beyond  the  present 
question.  Besides,  in  all  these  English  cases,  the  original  constitution  of  the  debt  was 
f^C.  YOU  U,  H 
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either  admitted,  or,  if  not  admitted,  was  proved.  Relief  was  never  given  unless  wIhr 
the  original  nature  of  the  writing  was  not  only  admitted  or  proved,  but  where  it  m 
established  by  evidence  that  it  was  now  totally  lost ;  and  all  the  relief  that  was  granlBd 
was,  that  the  creditor  was  allowed  to  prove  his  debt ;  vide  the  cases  ut  mepra. 

But,  at  any  rate,  this  is  a  Scotch  case,  and  must  be  determined  by  our  own  roki 
Although  the  defenders  admit  that  this  Court  is  a  court  of  law  and  equity,  they  moi 
deny  l^t  the  imperfection  of  these  papers  is  a  defect  which  any  equity  can  remedj. 
There  is  no  equity  in  this  country  that  will  hold  a  man's  signature  to  be  adhibited  to  a 
writing,  when  it  is  evident^  upon  ocular  inspection,  that  this  is  not  the  fact ;  or  tint 
will  hold  a  signed  writing  to  have  been  lawfuUy  delivered  or  issued,  without  the  vestige 
of  evidence  that  this  was  really  done.  There  is,  no  doubt,  a  remedy,  as  there  are  maoy 
remedies  for  mutilated  deeds.  Where  the  defect  has  innocently  ansen  (which,  acoordr 
ing  to  the  pursuers,  was  the  fact  here) — the  remedy  is,  by  a  proving  of  the  tenor.  If 
such  an  action  were  brought,  the  first  thing  that  would  require  to  be  proved  would  be 
the  loss  of  the  other  halves.  But  it  is  admitted  that  they  are  not  lost.  They  are  not, 
to  be  sure,  in  the  possession  of  the  pursuers,  and  may  be  lost  as  to  them.  But  they  an 
not  lost  actually  with  reference  to  the  defenders.  Without  an  action  of  proving  th« 
tenor,  the  other  party  is  entitled  to  no  equitable  interference,  as  it  is  entirely  new  to 
hold  a  perished  writing  restored,  per  sdHuTOy  and  without  any  investigation  or  proofa 
exclusively  directed  in  the  first  place  to  that  particular  point. 

But,  in  the  next  place,  the  defect  that  has  occurred  did  not  happen  by  accident,  bat 
from  the  deliberate  and  wilful  act  of  the  alleged  creditor  himself.  It  was  au  act 
injurious  to  the  defenders,  being  performed  on  a  subject  which,  in  many  senses,  ins 
their  property,  and  which,  at  all  events,  was  one  of  the  instruments  of  their  trade,  and 
threw  on  them  a  heavy  additional  expence.  Though  equity  will  interfere  to  protect  a 
person  against  misfortunes,  or  against  his  own  innocent  error,  or  against  the  fraud  or 
force  of  another,  it  will  never  make  itself  a  partner  in  [673]  perverse  illegality,  in  oids 
to  prevent  a  party  feeling  the  consequences  of  his  own  misconduct. 

All  equity  must  be  exercised  with  a  fair  and  circumspect  regard  to  the  whole 
circumstances  of  the  case,  and  more  particularly  to  its  effects  upon  the  party  who  seeb 
for  nothing  but  the  ordinary  rules  of  law.  If  the  pursuers  are  entitled  to  the  equity 
they  contend  for,  so  is  every  individual  in  the  kingdom,  provided  only  he  can  find  an 
indemnity,  and  would  be  entitled  to  compel  the  bank  to  carry  on  its  trade  with  half 
notes.  Even  when  protected  with  endless  guarantees,  the  trade  could  not  be  earned 
on,  as  it  would  be  next  to  an  impossibility  to  identify  the  different  half  notes,  and  to 
class  and  arrange  the  guarantees  as  applicable  to  each,  besides  the  danger  of  the 
sufficiency  of  the  person,  or  his  sureties  not  lasting,  as,  there  being  no  prescription  in 
bank  notes,  they  may  be  presented  for  payment  a  hundred  years  after  they  are  issued. 

Lord  Robertson. — This  is  merely  at  present  a  question  of  relevancy;  and  I  must 
hold  the  facts  in  the  condescendence  as  all  proved.  The  pursuers  allege  that,  being 
bankers  themselves,  they  acquired  certain  notes  of  the  Bank  of  Scotland;  that  thej 
came  entire  into  their  possession,  and  that  their  agent  at  Aberdeen  cut  them,  and  put 
one  half  into  a  parcel,  addressed  to  the  pursuers  at  Edinburgh,  which  reached  its 
destination ;  but  that  the  other  half  never  arrived,  but  was  stolen  from  the  coach.  The 
pursuers,  having  been  in  possession  of  complete  notes,  were  creditors  to  that  amount  of 
the  Bank — are  they  to  suffer  the  loss  occasioned  by  this  accident  %  Are  the  notes  to  be 
held  as  extinguished  ?  Is  the  Bank  entitled  to  make  profit  by  the  loss  of  the  other 
party,  who  were  at  one  time  in  the  right  of  these  notes  Y  The  argument  of  the 
defenders  is  partly  drawn  from  the  inconvenience  it  will  occasion  to  them.  Bat  they 
do  not  attend  to  this,  that  it  is  a  mere  question  of  relevancy.  The  pursuers  are  no 
doubt  bound  to  prove  that  they  were  at  one  time  creditors  to  the  Bank.  But  the  Bank 
says,  that  it  is  only  one-half  of  the  notes  that  is  produced,  and  that  does  not  enable 
them  to  say  whether  these  notes  were  ever  issued  or  not.  But  we  must  attend  to  the 
distinct  offer  of  proof,  that  these  notes  were  really  issued.  Taking  the  averment  that 
the  entire  notes  were  at  one  time  in  the  possession  of  the  pursuers,  with  the  averment 
that  the  books  of  the  Bank  will  establish  that  they  were  at  one  time  issued,  it  will  be 
a  complete  proof  that  the  pursuers  were  at  one  time  creditors  of  the  Bank.  But  it  is 
said  by  the  Bank  that,  if  they  were  to  pay  to  the  holders  of  the  left  hand  hal^  thej 
might  be  afterwards  compelled  to  pay  the  other  or  right  hand  half.  If  they  were  to 
pay  merely  on  producing  thQ  one-bajf  of  the  notes  this  argumeiit  would  do.    But  ti^e 
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fMiimieis  must  prove  fhat  the  other  notes  weto  prevented  from  oomiiig  into  their 
posseBsion ;  and,  hjosides,  they  offer  an  indemnity  against  the  other  half  appearing.  It 
ie  said  that  the  Bank  would  be  obligcid  to  carry  on  [674]  their  trade  by  half  notes ;  but 
tliis  is  not  well  founded,  as  no  person  would  ever  take  a  half  note.  Although  .the 
pursuers  are  possessed  of  only  one-half  of  the  notes,  I  think  the  Bank  runs  very  little 
ziek.     The  case  should  be  remitted  to  the  Ordinary  to  allow  a  proof. 

Lord  Glefdee, — If  I  considered  this  as  a  plain  point,  that  these  notes  had  become,,  by 
unavoidable  accident^  half  notes,  I  would  think  it  a  question  of  relevancy,  though  the 
csondescendences  might  require  invest^tion.  But  I  confess  I  would  like  to  have  my 
notions  better  cleared  up  as  to  the  legality  of  cutting  the  notes ;  as,  I  suppose,  if  it  were 
settled  that  the  pursuers  were  not  entitled  to  cut  the  notes,  the  Bank  would  have  little 
difficulty  in  paying  them.  The  question,  therefore,  is,  whether  it  was  not  the  pursuers' 
own  fault  that  the  notes  were  cut.  When  a  Bank  issue  their  paper,  though  they  are, 
no  doubt,  liable  for  the  natural  tear  and  wear  of  the  subject,  yet,  if  you  perform  an 
operation  which  makes  it  less  useful  to  them,  you  can  have  no  equity  in  saying  that 
they  are  still  to  be  liable.  You  are  met  by  this  exception  that,  by  your  tortuous  act, 
you  have  deprived  them  of  the  use  of  their  property.  As  the  Banks  are  in  use  to  re-issue 
their  notes,  any  thing  that  interferes  with  that  creates  a  plea  in  equity  against  the  person 
presenting  the  note.  Suppose  a  person  presenting  a  note  for  payment  in  cash,  and, 
while  they  are  counting  out  the  silver,  he  tears  the  note,  would  he  still  be  entitled  to 
get  the  money  1  If  it  were  legal  in  the  pursuers  to  cut  the  notes,  they  would  not  be 
bound  to  offer  an  indemnity,  or  to  stipulate  for  paying  the  stamp-duty  or  other  expences. 
Their  doing  so  implies  that  they  had  done  something  contrary  to  the  rights  of  the  Bank, 
who  were  entitled  to  have  the  note  back  entire,  unless  from  natural  tear  and  wear: 
When  there  is  no  doubt  the  Bank  is  suffering  a  prejudice,  though,  perhaps,  to  a  small 
extent,  is  it  not  fair  to  see  what  necessity  the  pursuers  were  under  to  take  the  step  they 
did ;  and  whether  the  ordinary  practice  in  remitting  money  by  bills  would  have  made 
such  a  difference  as  to  entitle  him  to  take  this  step. 

If  the  pursuers  could  have  got  a  bill  without  any  great  discount,  to  be  payable  before 
the  cut  notes  arrived,  and  could  be  pasted  together,  I  must  ask  for  something  to  justify 
the  cutting  them;  and  certainly  the  only  thing  that  presents  itself  in  this  case  is  not 
sufficient ;  for,  whatever  their  intention  was,  it  was  just  destroying  the  circulation  of 
the  notes.  I  don't  see  any  thing  in  the  English  decisions  that  applies  to  this  case, 
exoept  the  case  of  Mayor,  where  it  went  i^ainst  the  pursuer ;  and  though  it  is  said  that 
this  was  only  in  a  court  of  law,  yet  all  we  hear  is  that  the  case  was  lost.  All  the  other 
esses  are  totally  different,  as  they  related  to  bills  which  had  disappeared ;  and  the  debtors 
were  not  in  a  worse  situation  than  if  the  bill  had  been  presented,  as  they  are  never 
re-issued.  If  that  matter  were  cleared  up  as  to  the  right  to  cut  the  notes,  we  would 
have  only  to  consider  the  rele-  [676]  -vancy  of  the  condescendences ;  and  even  there  I 
should  require  something  more  as  to  the  way  in  which  the  parcel  went  by  the  coach, 
and  if  it  was  entered  in  the  way-bill  as  a  parcel  or  as  bank  notea 

Lord  Bannaij/ne. — ^Where  the  accident  leaves  no  doubt  of  the  identity  of  the  note, 
and  exposes  the  Bank  to  no  risk  of  the  other  half  coming  against  them,  they  might  be 
bound  to  pay.  But  here  it  is  not  a  matter  of  accident.  The  pursuers  had  occasion  to 
get  notes  of  the  Bank,  and  they  transmitted  them  in  the  way  described,  though  they  had 
various  other  ways  of  transmitting  them.  But,  if  they  choose  to  perform  an  operation 
on  every  note,  whatever  the  number  may  be,  which  might  eventually  put  it  out  of  their 
power  to  present  the  whole  note,  they  must  stand  by  the  consequences.  If  I  were  satis^ 
fied  that  the  part  of  the  note  they  presented  could  be  identified  so  clearly  as  to  free  the 
Bank  from  any  risk,  I  would  be  very  unwilling  to  relieve  the  Bank.  But,  in  this  case, 
I  do  not  think  that  it  could  be  so  identified ;  for,  from  the  manner  of  marking  the  notes, 
there  is  a  distinction  between  the  two  halves.  On  one  side  is  the  number  and  the 
stamp,  and  on  the  other  the  date  and  the  subscription.  The  number  does  not  identify 
the  note.  I  have,  therefore,  doubts  if  the  Bank  can  be  subjected  as  a  matter  of  right,  or 
that  they  could  be  compelled  to  take  the  risk  on  themselves ;  and  I  am  not  sure  if  the 
Bank  can  be  compelled  to  accept  of  security,  if  it  is  not  a  demand  that  can  be  enforced. 
I  do  not  exactly  see  how  the  law  of  England  stands  on  this  point ;  and  the  Bank  of 
England  may  act  on  a  plan  which  may  not  be  thought  prudent  by  the  Bank  of  Scotland. 
They  may  think  it  prudent  to  comply  with  the  demand,  but  I  doubt  if  it  is  ^  matter  of 
le^l  right, 
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Lord  Oraigis,-^!  conceire  that|  in  iasmng  a  bank  nofce,  it  is  no  part  of  fheagreeBol 
to  pay  nnlees  it  is  given  back  in  the  same  state  in  whioh  it  was  issued.  I  am  quite  6m 
that^  by  cutting  the  notes,  the  Bank,  if  they  submitted  to  the  operation,  would  sniei  i 
loss.  The  value  of  the  stamps  might  be  made  up ;  but  the  important  thing  is,  % 
would  be  obliged  to  submit  to  a  discussion  of  the  identity  of  the  notes,  and  of  the  propertj 
of  them.  It  is  not  equitable  that  a  Bank  should  be  called  on  to  enter  into  such  &• 
cussions.  I  think,  on  general  principles  of  law  and  equity,  we  ought  not  to  listen  totb 
demand.  We  have  a  remedy  for  such  a  case  well  established  in  our  law-— an  actios  d 
proving  the  tenor.  In  such  an  action,  it  is  necessary  to  prove  not  only  the  form  of  tk 
document,  but  that  it  has  been  lost  by  a  misfortune  not  imputable  to  the  pursuer.  Ai 
to  the  English  proceedings,  they  are  such  as  we  would  not  aJlow  here,  by  affidavit  of  tb 
parties  and  others.     I  think  that,  in  equity,  the  Bank  is  entitled  to  resist  the  demsni 

[676]  Lord  JusUee-Clerk, — It  is  not  pretended  than  there  is  a  single  example  of  an 
action  of  this  kind  in  Scotland ;  and  the  only  case  in  England  is  that  of  Mayor,  for  ill 
the  other  questions  as  to  bills  are  foreign  to  the  present  question.  It  is  a  case  of  gnat 
public  importance,  and  we  must  look  to  the  consequences.  We  must  consider  if  aodi 
an  action  can  be  maintained  at  common  law ;  and  I  think  it  is  pretty  clearly  admitted, 
that  it  is  not  a  question  of  law,  but  of  equity.  I  hold  it  to  be  quite  legitimate  in  soch 
a  case  to  refer  to  the  law  of  England ;  and  I  think  it  seems  now  to  be  a  settled  jxnot 
there,  that  an  action  at  common  law  will  not  lie.  Although  Lord  Ellenborough  wp  it 
is  usual  and  proper  to  pay  on  an  indemnity,  he  does  not  say  that  the  claim  is  good  even 
in  equity.  Then  is  there  any  thing  in  the  equitable  powers  of  this  Court  to  entertain 
such  a  daim  t  On  this,  which  is  the  nicest  pointy  I  confess  I  have  some  doubta  When 
a  bank  issues  a  note,  it  is  an  agreement  to  pay  upon  production  of  the  whole  note,  not 
of  the  half,  or  any  other  part.  We  must  consider  ike  situation  of  the  parties.  On 
principles  of  equity,  a  party  must  shew  that  he  has  done  nothing  injurious  to  the  other 
party.  I  can  never  lay  out  of  view  that  this  case  has  arisen  from  the  act  of  the  pursaen 
themselves ;  and  I  have  got  no  light  on  the  right  to  cut  notes  cui  libitum.  For  it  joit 
goes  to  that ;  and  we  must  lay  down  principles  applicable  to  millions.  We  cannot  itnX 
our  eyes  to  the  averment,  that  there  are  agents  at  Aberdeen  for  the  purpose  of  excfaing- 
ing  the  notes  of  the  bank  for  bills.  What  I  hold  is  this,  that^  although  it  is  offered  to 
find  security  to  the  extent  of  relieving  the  Bank  of  any  other  demand  on  these  notes,  it 
is  obvious  that,  if  the  practice  is  once  declared  to  be  lawful,  there  will  be  a  complete  dis- 
location of  the  business  of  the  Bank,  as  they  must  establish  a  variety  of  checks  agtinet 
paying  twice.  I  must,  therefore,  consider  whether  in  equity  I  am  bound  to  give  efieet 
to  this  claim.  I  cannot  accede  to  the  doctrine  of  the  pursuers ;  for  it  is  obvious  thst 
there  are  certain  risks  to  which  the  Bank  are  exposed.  If  this  were  such  an  action  as 
appears  to  have  been  in  the  cases  in  England,  or  if  there  were  an  offer  to  prove  tbe 
tenor,  it  might  be  a  different  question  ;  but  this  is  not  an  action  of  proving  the 
tenor. 

The  Court  sustained  the  defences ;  and  pronounced  the  same  decision  in  a  similtf 
question  at  the  instance  of  the  same  pursuers  against  the  Commercial  Bank  of  Sootknd. 

[Reversed,  1  W.  &  S.  10.] 
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John  Duguid  Milne,  Petitioner. — D.  M'Farlane. 

BUI  of  Exchange. — An  indorsee  to  a  bill  found  obliged  to  assign  bill  and  diligence  tea 
third  party  on  payment  of  the  contents  and  expenses  incurred  up  to  the  time  of  tbe 
offer. 

George  and  William  Eainnie  accepted  of  a  bill  drawn  on  them  by  M'Kenrie,  who 
Indorsed  it  to  Milne  in  payment  of  a  business  account 

When  the  bill  became  due,  it  was  dishonored  aud  protested  for  non-payment  Hont- 
ing  was  raised,  and  a  charge  of  payment  given  to  Charge  Bainnie. 

George  Bainnie  informed  the  charger  that  the  debt  would  be  paid  by  his  (Oeoigo 
Bainme'8)/rien^,  Mr,  Megget,  W.S,,  on  Mr,  Megget's  receiving  an  assignation  to  the  m 
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and  diligence.  This  was  followed  by  a  letter  (14th  Noyember  1821)  from  Mr.  Megget, 
bearing  **  Ab  the  money  I  have  agreed  to  pay  you  on  Monday  is  advanced  from  my 
private  fands,  your  client  will  fall  to  execute  an  assignation  in  my  favour  to  the  bill  and 
writs  following  on  it,  in  order  that  I  may  operate  payment  from  the  acceptors." 

Thia  proposal  was  refused ;  and  George  Kainnie  suspended.  On  a  reference  to  oath, 
the  charger  deponed  that  he  was  an  onerous  bona  fide  holder ;  but  the  Lord  Ordinary, 
*'in  respect  that  Mr.  Megget  has  offered  to  pay  the  bill  charged  on  upon  receiving 
[]58^  an  assignation  to  the  debt,"  found  "  that  the  charger  is  not  entitled  to  refuse  pay- 
ment of  this  debt  from  Mr.  Megget^  with  the  interest  thereon,  and  the  expences  incurred 
at  the  time  the  offer  was  made,  and  to  assign  the  same  and  diligence  thereon,  but  with- 
oat  recourae  upon  him." 

The  charger  petiHoned^  and  maintained — That  it  was  the  general  rule  of  law,  that  no 
creditor  is  bound  to  assign  to  any  third  party.  In  this  case,  there  are  two  acceptors ; 
and  a  departure  from  the  rule  might  lead  to  much  injustice  and  oppression ;  Cod,  lib. 
▼iii.  tit.  41,  sect  5 ;  Ersk.  Inst.  iii.  tit.  3,  sect.  68 ;  Erskine  against  Manderson,  14th 
Jannaiy  1780,  ia  not  an  opposite  authority. 

The  Court  refused  the  petition,  without  answers, 
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Maxwell  and  Others,  Pursuers. — Jeffrey,  More. 

Bbowk,  Defender. — Vlerk,  Mon^criefff  Skene. 

In8unmce. — A  vessel  having  sailed  with  a  British  cargo,  from  a  British  port,  during  the 
prohibition  of  importation  by  Britain  and  her  colonies  into  Sweden,  but  insured  as  a 
neutral  to  carry  simulated  papers,  and  a  British  licence,  being  brought  back  by  a 
mistake,  and  having  again  sailed  after  war  declared  by  Sweden,  and  been  captured, 
found  that  the  second  sailing  was  different  from  the  voyaye  insured,  so  as  to  vacate 
the  policy. 

On  24th  April  1810,  this  declaration  was  made  by  Sweden  in  reference  to  a  treaty 
between  her  and  Russia:  "Further,  to  fulfil  the  treaties  with  the  said  powers,  we 
hereby  graciously  command  that^  from  and  after  the  24th  April  nezt^  no  goods  shall  be 
imported,  neither  on  paying  the  duties,  nor  on  transits,  that  belong  to  his  Majesty  the 
King  of  Great  Britain  and  Ireland,  his  colonies  or  countries  under  the  influence  of  the 
British  Government,  nor  goods  of  any  description  whatsoever,  loaded  [B84]  in  vessels 
fiom  Great  Britain  or  any  of  her  dependencies,  be  admitted  into  our  ports ;  and  that  all 
vessels,  under  whatsoever  flag,  that  shall  be  proved  to  carry  such  goods,  and  are 
not  famished  with  certificates  and  documents  to  certify  the  origin  and  full  particulars  of 
their  cargoes  from  their  ports  of  loading,  shall,  when  they  arrive  in  our  harbours,  be 
<»deTed  off,  save  and  except  such  vessels  as  are  solely  loaded  with  salt^  the  importation 
of  which,  from  all  foreign  countries,  we  permit  in  vessels  not  belonging  to  his  Britannic 
Uiyesty  or  his  subjects.'* 

Brown,  in  November  1810,  obtained  a  licence  from  the  Privy  Council  to  export 
goods  to  Sweden ;  and  he  insured  a  cargo  of  sugar  in  the  "Maria  Franceses,"  a  neutral 
vessel,  with  simtdated  American  papers,  the  captain  and  crew  of  which  were  foreigners, 
"at  and  from  Leith  to  Gottenburgh,  with  liberty  to  seek  and  join  convoy,  and  to  carry 
simulated  papers  and  British  licence,  and  to  sail  under  any  flag ; "  to  endure  "  until  the 
goods  and  merchandises  whatsoever  shall  be  arrived  at  Gk)ttenburgh,  and  until  the  same 
be  there  discharged  and  safely  landed ; "  and  with  this  agreement,  ''  in  case  of  loss, 
eaptoie,  seizure,  or  detention  by  any  power  whatever,  or  any  cause  whatever,  to  pay  a 
loss  within  two  months  after  receipt  of  advice  by  the  assured,  by  bills  at  four  months, 
without  waiting  for  official  documents." 

The  vessel  sailed  on  15th  November  1810  for  Gottenburgh,  with  convoy — was 
boarded  during  the  night  by  a  British  cruizer,  and,  being  mistaken  for  a  Dane,  was 
brought  back  to  Leith,  where  she  remained  tiU  April  1811,  when,  being  released  from 
the  detention,  she  again  proceeded  on  her  voyage. 
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A  declaration  of  war  had,  in  the  mean  time,  been  made  by  Sweden ;  and  a  deela» 
tion  issued  in  these  terms,  12th  November  1810,  ''Accordingly,  and  as  the  stock  of 
colonial  goods  now  in  the  kingdom  is  sufficient  for  some  time  for  the  wants  of  ov 
subjects,  we  have  thought  it  necessary  to  prohibit  all  importation  into  the  kingdom  of 
such  goods,  or  colonial  goods  of  whatever  origin  the  same  may  be,  or  under  whaten 
dag  they  may  arrive ;  and  therefore,  after  the  publication  of  this  decree,  no  vessel  wbat- 
ever  laden  with  colonial  goods  shall  be  permitted  to  put  into  any  Swedish  harbour." 

The  insured  had  also  written  to  his  agents  at  Gk)ttenburgh  as  to  the  second  voyage, 
30th  March  1811,  "  I  shall  instruct  the  captain  to  keep  at  a  safe  distance  from  theshon 
when  he  arrives,  and  inform  you  of  his  arrival."  Ajid  his  agent  had  answered,  ISth 
April  1811,  ''We  observe  by  your  esteemed  favours  of  the  30th  ult.  that  you  hid 
resolved  on  letting  the  '  Maria  Francesca '  proceed  with  her  cargo,  which  we  would  sot 
have  advised ;  for,  though  several  cargoes  have  been  smuggled  on  shore  from  veeselfl  in 
the  roads,  it  has  been  attended  with  great  ezpence  and  danger.  The  risk  will  be  miich 
more  in  sutnmer  than  in  winter,  when  the  long  nights  favour  such  business ;  and  yie 
government  are  now  adopting  severe  meaJsures  to  crush  this  clandestine  trade." 

[685]  The  vessel,  being  separated  from  the  convoy  in  a  gale  of  wind,  was  taken  hj 
a  Danish  privateer,  when  the  simulation  of  the  papers  having  been  discovered,  both  ship 
and  cargo  were  on  this  account  condemned. 

An  action  was  afterwards  brought  against  the  underwriters,  which  was  resisted  on 
the  ground  that  there  was  an  alteration  of  the  risk  insured  on  account  of  the  decIaiatioD 
of  war  by  Sweden.  A  good  deal  of  discussion  also'  took  place  as  to  an  alleged  offer  of 
abandonment  by  the  insured  at  the  time  the  vessel  was  brought  back  to  Leith,  and  as  to 
an  alleged  agreement  by  the  underwriters  to  hold  the  second  sailing  as  a  continuation  of 
*  the  same  risk ;  and  also  whether  the  detention  on  the  first  sailing  was  owing  to  the 
fault  of  the  master.  .  But  this  it  is  unnecessary  to  notice,  as  the  Court  proceeded  solely 
on  the  question,  whether  the  second  sailing  was  in  point  of  law  a  continuation  of  tlM 
voyage  insured,  or  whether  the  risk  was  changed  by  the  declaration  of  war  by  Sweden; 
and  Uiey  reserved  to  the  parties  the  discussion  of  the  special  questions. 

The  Judge-Admiral  repelled  the  defences;  and,  in  a  suspension  by  the  insurao^ 
Lord  Pitmilly  pronounced  this  interlocutor,  so  far  as  regards  the  question  here  reported, 
"  Finds,  with  reference  to  the  first  point  above  stated  (whether  the  second  sailing  wis 
the  voyage  insured  by  the  policy)  that^  long  after  the  Swedish  proclamation  of  Apd 
1810,  prohibiting  the  introduction  of  British  colonial  produce  into  Sweden,  the  pc^ 
of  insurance  mentioned  in  the  pleadings  having  been  entered  into,  and  the  'Hani 
'  Francesca '  having  sailed  on  the  15th  November  1810  with  a  British  licence,  and  with 
simulated  papers,  on  the  voyage  insured,  she  was,  in  the  night  betwixt  the  5th  and  6th 
of  December  1810,  after  she  had  proceeded  as  far  as  the  Scaw,  taken  possession  of  by 
the  gun-brig  '  Bold,'  and  was  brought  to  Leith  on  the  31st  December :  Finds  that)  on  the 
supposition  of  the  master  not  having  been  to  blame  with  regard  to  the  seisure  of  the 
vessel,  and  her  return  to  Leith,  the  circumstance  of  hei:  having  been  so  seized  and  sent 
back  formed  no  legal  bar  to  her  afterwards  prosecuting  the  voyage  insured,  any  more 
than  would  have  been  the  case  if  the  ship  had  been  detained  and  had  been  driven  into 
any  other  port  by  bad  weather,  or  other  accident :  Finds  that  the  declaration  of  m 
between  tMs  country  and  Sweden,  during  the  time  when  the  ship  lay  at  Leith  after  she 
had  been  brought  back  by  the  '  Bold '  gun-brig,  and  the  fact  of  .the  owner  of  the  goods 
insured  and  the  master  of  the  ship  being  in  the  knowledge  of  war  having  been  declared 
between  the  two  states,  formed  no  legal  bar  to  the  '  Maria  Francesca  *  proceeding  on  her 
voyage,  seeing  that^  on  this  occasion,  she  sailed  with  a  British  licence  and  with  convoy 
bound  for  the  port  of  Gottenburgh,  as  is  proved  by  the  certificate  of  the  Secretary  ci 
the  Admiralty :  Finds,  therefore,  on  the  whole,  with  reference  to  the  first  pointy  thit 
the  second  saUing  [586]  must  be  held  to  be  a  continuation  of  the  voyage  insured  by  the 
policy,  and  which  was  begun  on  the  15th  November  1810." 

The  underwriters  having  petitioned,  the  Court  "  alter  the  interlocutor  complained 
of,  sustain  the  reasons  of  suspension  and  suspend  the  letters  simpliciter.** 

The  insured  petitioned,  and  pleaded — ^The  seizure  and  detention  of  the  vessel  by  the 
f  Bold,"  and  the  circumstance  of  her  being  brought  back  to  Leith,  can  have  no  more 
effect  upon  the  question  at  issue  than  if  she  had  been  driven  into  any  other  port  by 
accident  or  bad  weather,  or  had  been  detained  at  sea  all  the  while  by  contrary  windi. 
In  short,  she  must  be  considered  as  having  been  all  along  on  the  voyage  on  which  she 
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first  set  ont  The  meaning  of  the  letter  to  the  agents  plainly  was,  that  the  captain,  as 
8ooa  as  he  arrived  off  Oottenburgh,  would  send  notice  to  them  that  they  might  give 
directions  as  to  the  most  safe  and  proper  mode  of  discharging  the  cargo  at  that  port,  and 
not  that  he  was  to  hover  off  the  coasb  till  an  opportunity  offered  of  landing  the  cargo. 
Suppose  that,  in  effecting  the  insurance,  the  vessel  had  been  warranted  free  of  capture 
or  seizure  in  her  port  of  discharge,  and  that  she  had  been  seized  by  boats  sent  from  the 
shore  after  she  haid  reached  that  part  of  the  coast  where  she  was  to  wait  for  instructions 
from  the  agents,  though,  in  strict  sense,  she  could  not  be  said  to  be  in  the  port  of 
Gottenbuigh,  yet,  in  reference  to  the  agreement  of  parties,  and  the  mode  of  trade,  she 
had  reached  her  port  of  discharge,  and  the  seizure  would  have  been  held  to  fall  under 
the  exception  in  the  policy;  Jarman  against  Coape,  13  East,  p.  304.  Though  she 
might  not  strictly  enter  the  port  of  Gkittenburgh,  till  she  should  receive  instructions 
from  the  agents,  still  it  was  a  voyage  to  Grottenbucgh ;  and  even  if,  from  some  super- 
vening accident,  the  master,  upon  arriving  at  Gottenburgh,  had  found  it  necessary  to 
alter  the  mode  of  discharging  his  cargo,  still  this  would  only  amount  to  a  deviation  from 
eapervening  necessity,  which  will  not  void  the  policy ;  Park,  vol.  ii  p.  404. 

Although  it  could  be  proved  that  the  master  had  actually  formed  the  intention,  or 
even  been  directed  by  the  insured,  to  follow  the  course  as  to  the  discharge  of  his  cargo 
supposed  by  the  underwriters,  this  would  have  been  merely  an  intended  deviation  never 
carried  into  effect,  which  does  not  vacate  the  policy  if  a  loss  occurs  before  the  vessel 
reaches  the  dividing  point ;  Heselton  against  AUnutt,  1  Maude  and  Sdwyn^  p.  46. 

It  is  only  on  the  assumption  of  the  underwriters  having  insured  a  British  vessel  and 
cargo  as  such^  that  it  is  possible  to  conceive  how  the  proclamation  of  war  between 
Sweden  and  Great  Britain  could  have  increased  the  risk.  But  the  formal  declaration 
of  war  could  n9t  have  voided  a  policy  even  on  a  British  ship,  as,  long  antecedent  to  the 
proclamation,  the  countries  had  assumed  the  appearance  of  hostility  to  each  other,  and, 
on  the  part  of  [587]  Sweden,  all  commercial  intercourse  had  been  interdicted  with  this 
country  ;  Planche  against  Fletcher,  1  Douglas^  p.  251. 

But  the  insurance  here  was  not  on  a  British  ship  or  cargo,  but  on  a  foreign  vessel 
with  a  foreign  crew  on  her  voyage  from  New  York  to  Gottenburgh,  laden  with  a  cargo 
of  colonial  produce,  the  property  of  an  American  citizen.  The  proclamation  of  war 
between  Sweden  and  Great  Britain  could  no  more  affect  this  ship  or  cargo  than  a  proclama- 
tion of  war  between  France  and  England.  There  was  no  proclamation  or  any  act  of  the 
Swedish  government  by  which  American  vessels  were  prohibited  to  enter  the  Swedish 
Ports ;  and  there  was  nothing  different  in  her  situation  with  regard  to  Sweden  in  April 
1811  from  that  in  which  she  stood  in  November  preceding.  It  is,  no  doubt,  true  that 
in  April  she  sailed  with  a  prohibited  cargo ;  but  it  is  equally  true  that  she  sailed  with  a 
prohibited  cargo  in  November ;  and  the  declaration  of  war  made  no  difference  whatever 
in  this  respect  So  long  as  she  passed  for  an  American  ship  with  an  American  cargo,  the 
attempt  to  discharge  her  cargo  at  Gottenburgh  could  be  attended  with  no  danger,  as  she 
might  only  have  been  warned  off,  and  sent  forward  to  some  more  favourable  port  in  the 
Baltic,  and  no  such  practice  as  smuggling  ever  been  resorted  to. 

But,  even  assuming  that  the  declaration  of  war  by  Sweden  created  a  new  risk,  it  was 
not  in  consequence  of  the  proclamation  that  the  vessel  was  captured  by  a  Dane,  and 
condemned  as  a  prize  for  carrying  simulated  papers.  This  capture  must  have  equally 
taken  place  though  the  proclamation  had  never  been  issued ;  and  it  was  unquestionably 
one  of  the  risks  against  which  underwriters  had  expressly  undertaken  to  insure. 

The  underwriters  answered — Supposing  the  declaration  of  war  had  not  intervened, 
and  pat  an  end  to  the  contract,  and  supposing  that  the  detention  by  the  "  Bold  "  had  been 
a  mere  temporary  detention,  after  which  the  insured  were  entitled  to  take  the  first 
Uvoiable  opportunity  of  completing  the  voyage,  still  the  ultimate  destination — the 
terminus  ad  quern — was  completely  different,  and  the  risk,  whether  made  greater  or  less, 
was  altered ;  Blankenhagen  against  London  Assurance  Company,  1  Gampbdl^  p.  454 ; 
Park^  edit.  1817,  voL  i.  p.  266.  The  policy  was  until  the  said  ship  "shall  be  arrived 
at  Chttenburgh^  &c  until  she  be  moored  at  anchor  twenty-four  hours  in  good  safety,''  and 
until  the  cargo  "  be  there  discharged  and  safely  landed."  The  terminus  ad  quern  of  this 
voyage  was  therefore  Gk»ttenburgh.  But,  by  the  correspondence  with  the  agents,  the 
captain  was  "  to  keep  at  a  safe  distance  from  the  shore,"  or,  in  other  words,  to  lye  c^  it 
being  indeed  utterly  impossible,  after  the  war,  that  he  could  sail  into  an  enemy's 
hartenr,  and  up  to  the  quay. 
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This  was  not  an  insaranoe  upon  Amerioan  property  on  a  voyage  from  New  YqA  to 
Gk)ttenbargh,  but  an  insurance  on  the  property  of  British  subjects  from  Lei&  tD 
Gk)ttenburgh.  The  permission  to  carry  simulated  papers  only  had  the  effect  of  piu- 
[688]  -ting  it  in  the  power  of  the  parties  insured  to  pass  their  goods  off  as  Ameiicao, 
and  expose  themselves  to  the  particular  species  of  risk  to  which  a  discovery  that  thsf 
were  truly  British  goods  might  expose  them,  in  the  then  existing  relations  betwen 
Sweden  and  Great  Britain.  But  the  change  produced  by  the  proclamation  of  war  nude 
it  not  of  the  slightest  importance  whether  tbe  property  was  British  or  American,  and 
whether  the  vessel  sailed  from  Leith  or  New  York.  By  the  declaration  by  Sweden  in 
AprU.  1810,  there  was  no  prohibition  against  the  importation  of  goods  except  sochsB 
belong  to  his  Majesty  the  king  of  Great  Britain,  his  colonies,  or  countries  under  \m 
influence.  There  was  no  prohibition  against  the  importation  of  American  goods ;  aad| 
'*  if  the  vessels  were  furnished  with  certificates  and  documents  to  certify  the  origin  sad 
full  particulars  of  their  cargo  from  their  port  of  loading,"  then  there  was  no  obstads  to 
the  entry,  unless  it  could  be  proved  that  the  vessel  came  from  a  British  port ;  and  this 
was  the  very  thiog  that  induced  the  parties  to  permit  the  clause  in  the  policy  allowiqg 
the  vessel  to  carry  simulated  papers.  And,  even  though  the  goods  were  diacoverad  to 
be  British,  the  penalty  was  not  the  confiscation  of  the  ship  and  cargo,  but  merely  tbat 
all  vessels  in  this  situation  **87uUl  be  ordered  off,"  the  Swedish  ports  being  even 
nominally  shut  to  none  but  British  vessels,  and  there  being  no  prohibition  against  foreign 
vessels  with  British  cargoes  on  board  entering  the  Swedish  ports. 

But  after  the  declaration  of  war  in  November  1810,  instead  of  British  vessels  being 
simply  prevented  from  entering  the  Swedish  ports,  they  were  of  course  liable,  by  the 
laws  of  war,  to  be  captured  wherever  they  could  be  found ;  and,  in  like  manner,  British 
property  was  subject  to  seizure,  as  it  always  is  between  belligerents.  And,  as  to 
colonial  produce,  which  was  even  bona  fide  the  property  of  neutrals,  instead  of  bein^  se 
formerly,  capable  of  being  imported  with  safety,  and  openly  sold  in  every  pott  of 
Sweden,  it  could  no  longer  be  admitted  into  the  Swedish  ports  j  so  that  even  simulated 
papers  could  be  of  no  avail;  and  vessels  carrying  such  papers  and  colonial  prodaee 
could  only  endeavour  to  smuggle  their  goods  on  shore,  without  venturing  to  enter  the 
harbours. 

It  is  quite  untenable  to  maintain  that^  the  detention  of  the  vessel  having  ben 
occasioned  by  no  fault  on  the  part  of  the  insured,  the  second  voyage  must  be  oonsidend 
a  continuation  of  the  first ;  for,  conceding  that  it  is  not  every  event  which  will  oblige 
the  insured  to  put  an  end  to  the  risk,  still  the  breaking  out  of  a  war,  while  the  vees^ 
from  whatever  cause,  is  actually  lying  in  the  harbour  whence  the  voyage  wis  to 
commence,  and  entirely  within  the  power  of  the  insured,  is  one  of  those  events  that  so 
completely  alters  the  risk,  as  to  put  it  entirely  out  of  t^eir  power,  under  pretence  of 
completing  the  voyage  insured,  to  send  the  vessel  on  another  voyage,  which  must^  from 
the  nature  of  things,  [689]  be  entirely  different;  Blackenhagen  against  London 
Assurance  Company,  tU  supra. 

It  was  not  merely  a  case  of  deviation^  but  a  different  voyage  altogether ;  because  the 
vessel  could  not,  after  the  declaration  of  war,  proceed  directly  within  the  Hmits  of  the 
port  of  Grottenburgh,  and  make  entry  at  the  custom-house,  and  land  the  goods  in  open 
day,  subject  merely  to  the  risk  of  its  being  found  out  that  they  were  not  American  or 
other  neutral  property,  as  described  in  the  simulated  papers ;  MarshaM  on  InsurmcBf 
edit.  1808,  pp.  184,  326. 

If  the  vessel  was  prosecuting  the  voyage  in  the  policy,  it  is  not  of  the  least  efxaBb- 
quence  whether  she  was  captured  by  a  Dane  or  any  other  power.  But  if  she  wii 
prosecuting  an  altered  voyage,  and  one  not  in  the  policy,  it  is  surely  no  reason  for 
subjecting  the  underwriters,  that  she  was  captured  by  a  Dane;  for  they  are  not  liable 
for  any  sort  of  risk  or  loss  incurred  in  a  different  voyage  from  that  in  the  policy. 

Lord  Glenlee. — If  it  be  admitted  that  the  breaking  out  of  a  war  was  not  in  the  jibw 
of  the  parties,  and  not  looked  for  at  the  time,  and  that^  in  the  general  case,  sooh  t 
circumstance  would  put  an  end  to  the  contract,  then  what  authority  have  we,  withoots 
trial  by  jury,  as  to  what  was  the  understanding  of  the  parties,  to  say  that  such  wis  the 
nature  of  this  war  that  you  can  get  the  better  of  the  general  rule  t  You  can  only  go  on 
the  general  rule  of  a  war  breaking  out ;  and  it  is  as  clear  as  the  day,  that  by  the  biei^ 
out  of  the  war  the  voyage  became  illegal ;  and  its  legality  oould  not  be  revived  merel/ 
by  the  insured  going  to  Government  and  getting  them  to  licence  it    They  oogbtto 
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hare  gone  to  the  anderwriters,  and  got  them  to  consent  to  it.     In  the  original  policy 

there  was  an  authority  to  carry  a  licence ;  but  that  was  on  the  supposition  that  we  were 

at  peace,  but  not  in  contemplation  of  our  being  at  war  with  Sweden.    The  insured,  by 

getting  the  licence,  did  away  the  illegality  in  one  sense,  but  they  had  no  title  to  legalize 

it  as  to  the  underwriters  by  an  application  made  by  themselves.    The  case  is,  therefore, 

the  same  as  if  there  had  been  no  licence,  but  that  in  time  of  peace  an  insurance  had 

been  made,  and  a  war  had  afterwards  broken  out ;  in  that  case  the  policy  would  be 

extinguished,  and  the  insured  could  not  go  to  Government  to  get  it  legalized.     For, 

whatever  the  party  may  say  was  the  particular  situation  of  Sweden  and  our  Grovemment, 

it  is  clear  that  the  risk  of  a  voyage  to  a  country  at  war  with  us  is  different  from  a  mere 

smuggling  voyage  when  we  are  at  peace  with  them.     This  is  quite  clear,  in  the  present 

case,  from  the  two  declarations  by  Sweden.     In  consequence  of  the  dedaration  of  war, 

Sweden  had  a  right  to  search  British  vessels,  which  she  could  not  do  before,  unless  in 

her  own  ports ;  but^  when  the  war  broke  out,  she  was  entitled  to  search  them  every 

where.     Therefore,  taking  this  as  a  question  whether  the  war,  as  a  war,  put  an  end  to 

the  contract,  I  see  no  reason  for  altering  the  interlocutor. 

[590]  Lord  Robertson. — I  think  this  a  case  attended  with  some  difficulty.  This  vessel 
was  insured  from  Leith  to  Gottonburgh ;  she  sailed  in  ll'ovember  on  that  voyage ;  but 
was  brought  back  by  one  of  his  Migest/s  vessels  ]  and  the  season  was  so  &r  advanced 
that  she  could  not  sail  again  in  the  course  of  that  year.  She  sailed  again  in  ApriL 
During  that  interval  a  considerable  change  of  circumstances  had  taken  place ;  some  of 
them  not  under  the  controul  of  the  parties ;  and  some  of  them  under  their  controuL 
Let  us  look  at  the  original  contract,  and  see,  1«^,  Whether  the  voyage  was  changed ;  and, 
2<27y,  If  the  risk  was  changed.  The  voyage  in  the  policy  was  "at  and  from  Leith  to 
Gottenburgh,  with  liberty  to  seek  and  join  convoy,  and  to  carry  simulated  papers,  and 
British  licence,  and  to  saU  under  any  flag ; "  and  it  was  to  endure  until  "  the  goods  and 
merchandize  shall  be  arrived  at  Gottonburgh,  &c.  until  she  hath  moored  at  anchor 
twenty-four  hours  in  good  safety ; "  and,  with  regard  to  the  cargo,  *'  until  the  same  be 
there  discharged,  and  safely  landed."  Now,  what  was  the  voyage  actually  undertaken  9 
It  appears  to  me  it  was  different  from  the  one  contemplated.  The  terminus  a  quo 
was  ^e  same,  but  the  terminus  ad  quern  was  different  The  first  was  to  the  port  of 
Oottenburgh,  but  the  second  was  not  to  enter  the  port^  but  to  lay  off  and  on  in  the 
open  sea ;  and  the  goods  were  not  to  be  landed  in  the  port,  but  to  be  taken  out  of  the 
vessel  in  the  best  way  they  could.  That  was  done  by  an  act  of  the  insured,  and  the 
underwriters  are  entitled  to  say  they  are  not  liable.  There  was  another  alteration  of 
drcumstences,  that  between  the  time  of  effecting  the  iDSurance  and  the  second  sailing 
there  was  a  declaration  of  war,  converting  the  risk  from  a  peace  risk  into  a  war  risk. 

Lord  Graigie. — ^I  entertoined  formerly  some  doubts  of  this  interlocutor ;  and  I  do  so 
stilL  I  conceive  that  the  respondents  cannot  now  pretend  that  the  voyage  insured  was 
done  away  by  the  return  of  the  vessel  to  Leith.  If  that  had  been  their  plea,  it  should 
have  been  stated  before  the  vessel  went  from  Leith  the  second  time ;  and  they  are  now 
barred  from  stating  that  plea.  The  vessel  was  just  in  the  same  situation  as  if  she  had 
been  carried  by  stress  of  weather  into  a  port  in  the  Baltic.  I  do  not  think  that  the 
circumstance  of  the  vessel  sailing  from  Leith  the  second  time  made  any  greater 
difference  than  if  it  had  been  driven  in  by  stress  of  weather  into  another  port  till  there 
was  a  declaration  of  war.  If  there  had  been  a  declaration  of  war  between  America  and 
Sweden,  it  would  have  altered  the  situation  of  matters ;  bat  by  the  policy  the  risk  of 
being  seized  as  a  British  vessel  was  undertaken  by  the  underwriters.  I  cannot  con- 
ceive that  the  mere  change  of  a  prohibition  of  British  goods  into  a  state  of  war  ought  to 
be  such  as  to  affect  the  policy.  I  should  like  to  hear  a  little  more  as  to  the  difference 
occasioned  by  the  declaration  of  war,  without  the  ship  having  returned  to  Leith,  and 
supposing  she  had  been  at  sea. 

[591j  Xorc^  Bannatyne. — ^I  see  no  reason  for  altering  the  interlocutor.  The  declaration 
of  war  made  a  complete  change  in  the  situation  of  the  risk ;  and  unless  the  underwriters 
had  agreed  to  the  alteration,  which  I  do  not  see  that  they  did,  they  cannot  be  liable. 

Lord  Jtutice-Clerk. — ^Though  I  have  formed  a  clear  opinion  in  this  case,  yet  I  am 
bound  to  say  it  is  a  case  of  difficulty,  considering  your  Lordships  are  not  agreed,  and 
that  we  are  reversing  a  judgment  of  the  Lord  Ordinary.  Taking  the  case  as  it  is,  the 
question  is,  Whether  the  policy  entered  into  did  cover  this  second  voyage  t  I  am  of 
opinion  with  all  your  Lordships,  except  Lord  Craigie,  that  a  most  material  alteration 
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did  take  place  in  the  relations  between  Oreat  Britain  and  Sweden  by  the  dedantiQa 
of  war,  which  is  clear,  bj  looking  at  the  two  declarations  by  Sweden ;  for,  though  then 
were  regulations  as  to  the  importing  colonial  produce,  yet,  when  there  was  a  war,  they 
had  a  right  to  search  any  yesseL  But  there  is  a  most  material  circumstance,  that^  in  the 
second  declaration,  there  is  a  total  prohibition  of  colonial  produce  from  any  country 
whatever.  The  former  declaration  was  only  that  a  certain  quantity  might  be  admiUed; 
and  other  vessels  bringing  colonial  produce  were  to  be  ordered  off.  Is  it  poesihle, 
taking  these  facts,  which  are  proved  by  written  documents,  to  say  that  the  same  state 
of  relations  subsisted  after  the  war  as  before  it  ?  The  voyage  insured  was  a  cargo  of 
refined  sugar  to  the  port  of  Grottenbuigh,  and  till  moored  twenty-four  hours  in  safety. 
Now,  it  is  dear,  from  the  instructions  for  the  second  voyage,  and  the  letter  of  Measti 
Carnegies,  that  a  total  change  took  place  by  the  war ;  no  vessel  could  be  permitted  to 
enter  the  ports  of  Sweden  ;  and  the  second  voyage  was  merely  to  carry  on  a  smuggling 
transaction.  The  Messrs.  Carnegies  say  it  is  a  risk  most  extreme,  and  that  they  would 
not  have  advised  her  to  have  been  sent  There  was,  therefore,  a  complete  change  io  the 
risk ;  and  there  ought,  therefore,  to  have  been  a  consent  by  the  underwriters.  It  is  of 
no  consequence  whether  the  risk  was  made  greater  or  less ;  it  is  sufficient  to  affect  the 
policy  that  it  is  changed. 

The  Court  adhered,  on  the  ground  of  there  being  a  change  of  the  voyage  and  ^le 
risk ;  but  reserved  to  the  parties  to  discuss  any  specialties  in  the  case. 

[Reserved,  2  Sh.  App.  373 ;  4  S.RR  (H.L.)  397.] 


Na  174.        F.C.  N.S.  VI.  692.     15  May  1822.     1st  Div.— Lord  Gillies. 
TuTOBS  and  Curators  of  Douglas  of  Mains,  Pursuers. — Fullerton,  Dunlop, 
Ekuct  and  Younger  Children  of  Douglas,  Defenders. —  Walker, 

TaUssie — Provisions  to  heirs  and  Children — Clause, — ^An  entail  of  certain  lands,  and 
inter  alia  of  coal,  coal-heughs,  and  lime-stone,  empowered  the  members  of  tailzie  to 
grant  liferent  inf eftments  to  wives  and  husbands,  to  the  extent  of  **  one-half  of  the 
said  lands  and  others  foresaid,''  and  to  provide  the  youngest  children  to  three  yean* 
free  rent  **  of  the  said  estate," — the  Court,  in  a  challenge,  by  the  tutors  and  curatocs 
of  the  heir,  of  the  widow's  and  youngest  children's  provisions,  under  a  bond  of 
annuity  and  ptovision  narrating  the  entail,  refused  to  deduct  from  the  rental  the 
amount  of  the  rent  payable  by  a  tenant  for  a  coal  and  lime  quarry  on  the  estate. 

Colin  Douglas  of  Mains  possessed  the  estate  of  Mains  and  others  under  an  entail 
containing  the  usual  prohibitory,  irritant,  and  resolutive  clauses  against  selling,  alienating, 
and  contracting  debt.  The  entail  comprehends  not  only  the  lands  therein  described, 
but  also  the  manor  place  of  Mains,  "  and  all  and  sundry  other  houses,  biggings,  jardsi 
mosses,  muirs,  meadows,  pasturages,  tenants,  tenantries,  services  of  free  tenants,  coal, 
coal-heughs,  lime-stone,  mills,  woods,  fishings,"  &c. ;  and  it  confers,  "  excepting  furthand 
frae  the  said  clauses  irritant,  full  power  and  liberty  to  the  restricted  heirs  and  membezs 
of  tailzie  above  mentioned,  to  grant  liferent  infeftments  to  their  ladies  and  to  their 
husbands,  in  lieu  of  the  courtesie,  from  which  they  are  hereby  excluded,  not  exceeding 
one-half  of  the  said  lands  and  others  foresaid,  so  far  as  the  samyne  is  free  and  unaffected 
for  the  time  with  former  liferents  or  real  debts,  and  after  deduction  of  the  yearly 
annualrents  of  the  personal  debts,  if  any  be,  that  may  affect  the  samine,  as  said  is;  and 
also  excepting  and  reserving  f urth  and  frae  the  said  clauses  irritant  to  me,  and  the  heirs- 
male  to  be  procreated  of  my  bodie,  as  said  is,  and  to  the  restricted  heirs  and  members 
of  tailzie  above  mentioned,  full  power  and  liberty  to  provide  their  youngest  children, 
besides  the  heir,  to  three  years'  free  rent  of  the  said  estate,  so  far  as  the  samine  is  free 
and  unaffected  for  the  time  with  former  life-  [693]  -rents  and  real  debts,  and  after 
deduction  of  the  yearly  annualrent  of  personal  debts,  if  any  be,  that  may  affect  the 
samine,  as  said  is." 

In  virtue  of  the  powers  thus  conferred,  Mr.  Douglas  executed,  upon  a  narrative  of 
the  entail,  a  bond  of  annuity  and  provision  in  favour  of  his  wife  and  younger  children 
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»76d  to  the  former  a  free  liferent  annuity  of  L.500  sterling,  with  an  obligation 
oa  himself,  and  the  heirs  of  tailzie,  to  infeft  her  ia  the  lands  and  others — and  he  bound 
and  obliged  himself,  aad  the  heirs  of  tailzie,  to  conteat  and  pay  L.6000  sterliog  to  his 
children,  other  than  the  heir  who  was  to  succeed  him  in  the  estate. 

After  the  death  of  Mr.  Douglas,  the  tutors  and  curators  of  his  eldest  son  raised  an 
action  of  declarator,  in  which  they,  irUer  alia^  maintained  that  the  sums  provided  to  the 
widow  and  younger  children  were  excessive,  under  the  terms  of  the  entail ;  and  that, 
besides  other  deductions,  L.250,  being  the  rent  payable  by  the  tenant  of  the  Bi^affrey 
coal  and  lime,  part  of  the  tailzied  estate,  must  be  deducted  from  the  rental — a  coal 
and  lime  rent  not  being  capable  of  being  considered  a  part  of  the  permanent  rental  of 
the  estate,  by  which  provinons  to  the  widow's  and  younger  children  were  to  be 
regolaced. 

In  answer,  the  widow  and  younger  children  coiUended — ^That  any  argument  of  this 
kind  was  excluded  by  the  express  terms  of  the  entail,  clearly  shewing  that  the 
proTisions  were  to  be  regulated,  not  according  to  rents  of  the  mere  lands,  but  by  the 
rents  and  produce  of  the  whole  estate,  comprehending  ''coal,  coal-heughs,  lime- 
stone," &c. 

The  case  being  reported  on  informations,  the  Court  pronounced  an  articulate  inter- 
locator,  in  which,  inter  aliOy  they  found  that  the  rent  payable  for  the  coal  and'  lime 
must  be  taken  into  account  of  the  rents  of  the  lands ;  and  limited  the  provision  of  the 
children  to  three  years'  free  rent  as  at  the  death  of  their  father. 

[S.C.,  1  S.  382;  cf.  WeUwood  v.  WeUwood,  11  D.  250;  Lord  Lavai  v.  Frcuer,  12 
R  1183 ;  Lard  Bdhaven  and  S^enfan,  23  B.  423.] 


No.  175.       F.C.  N.8.  VI.  594.     15  May  1822.     Ist  Div.— Lord  Gillies. 

Campbell  of  Blythswood,  Pursuer. — FtUlerton. 

Douglas,  and  Tutobs  and  Curators,  Defenders. — Walker. 

Taiizie — Staiute  10  Geo.  III.  c.  51. — Under  the  statute  10  Geo.  III.  c.  51,  for  improve- 
ments on  entailed  estates,  what  intimation  found  sufficient.  ObJIctions  for  want  of 
due  registration  and  subscription  before  registration  sustained. 

Mr.  Campbell,  having  made  various  improvements  on  the  estate  of  Blythswood  and 
others,  of  wluch  he  was  the  entailed  proprietor,  raised  actions  of  declarator  against  the 
next  heir  of  entail,  for  the  purpose  of  having,  in  terms  of  the  10  Greo.  IIL  c  51,  the 
statutory  proportion  of  the  expence  of  these  improvements  declared  a  debt  against  the 
succeeding  heirs. 

Objected — lirf.  That  certain  of  the  vouchers  have  not  been  recorded,  and  others  not 
intimated.  2d^  Accounts  have  not  been  subscribed  by  Mr.  Campbell  previous  to 
registration ;  and  neither  they  nor  the  vouchers  have  been  recorded  until  seven  days 
after  the  time  limited  by  the  statute.  3(2,  Previous  notice  has  been  expressed  in  too 
general  terms.  It  was  not  enough  to  say  "  That  the  pursuer  intends,  for  the  improve- 
ment of  the  said  lands  and  estate  of  Blythswood  and  others,  lying  in  the  county  of 
Renfrew,  to  inclose,  plant,  and  drain  the  said  lands,  and  to  build  and  repair  a  mansion- 
house  and  offices  upon  the  said  estate  lying  in  the  county  of  Renfrew,  or  to  add  thereto, 
and  make  other  improvements  thereon,  under  the  authority  of  the  said  Act"  But  part 
of  the  improvements  have  been  the  erecting  of  farm-steadings  and  thrashing-miUs. 

The  pursuer  maintained — Ist,  That,  as  he  had  now  reconjed  t)ie.  voucl^ers,  the 
statutory  period  not  being  yet  passed,  the  objection  as  to  this  matter  was  removed.  2(2, 
Tbat  as  to  certain  of  the  vouchers — namely,  those  which  related  to  the  value  of  wood 
employed  in  building  the  mansion-house — the  period  of  recording  must  county  not  from 
the  Martinmas  after  the  date  of  the  purchase  and  payment  of  the  price  of  the  wood,  but 
from  the  Martinmas  after  the  wood  was  cut  and  applied  to  its  intended  purpose ;  and, 
accordingly,  the  wood  account  was  of  new  re-  [686]  -gularly  entered  in  the  sheriffs 
books  on  the  proper  date,  and  within  the  statutory  periwL    As  to  the  other  unrecorded 


accounts,  the  casoal  omiflsion  of  registering  until  after  seven  days  beyond  the  fooi 
months  cannotiM  fataL  The  statute  was  enacted  for  a  public  purpose  highly  beneficial 
to  the  succeeding  heirs,  as  well  as  to  the  heir  in  possession.  The  latter,  no  donbt^  wiU 
not  be  permitted  wilfully  to  abuse  his  privilege,  or  fraudulently  burthen  the  estate  with 
sums  not  expended  for  the  purposes  of  the  Act ;  but  an  accidental  and  trivial  non-com- 
pliance with  something  not  prejudicial  to  the  succeeding  heir,  nor  intended  to  be  pre- 
judicial, ought  not  to  be  visited  with  such  a  penalty  as  the  forfeiture  of  sums  fairly  laid 
out  by  the  one  party,  for  purposes  advantageous  to  the  other.  Besides,  these  regolatioDs 
relate  to  questions  with  the  representatives  of  the  deceased  heir  who  made  the  improve- 
ment ;  but  the  same  strictness  is  not  required  from  the  existing  heir,  by  whom  ^  proper 
evidence "  can  be  adduced  to  remedy  any  inaccuracy  or  oversight^  and  thus  the  real 
amount  of  the  sums  be  ascertained  under  the  "  true  intent  and  meaning  of  the  Act.'' 
Indeed,  it  is  obvious  that  the  rule  laid  down  as  applicable  to  the  ascertainment  of  the 
sums  by  declarator,  ia  totally  di£ferent  from  that  which  holds  in  the  case  of  the  expendi- 
ture of  the  heir  in  possession,  becoming  a  debt  by  the  mere  observance  of  the  statutoiy 
regulations.  3d,  The  intimation  was  sufficient  to  apprise  the  heir  succeeding  of  the 
intentions  of  the  heir  in  possession;  and,  if  the  intimation  did  seem  vague,  that 
objection  should  have  been  immediately  made,  and  every  explanation  would  We  been 
given.  ' 

The  defenders  armoered — 1«^,  The  present  process  is  not  one  under  which  the 
vouchers  can  be  recorded.  2ef,  As  to  the  wood  vouchers,  the  statute  pointedly  reqniiee 
an  account  of  the  money  expended  during  the  twelve  months  preceding  the  term  of 
Martinmas,  to  be  recorded  and  signed  within  four  months  after  that  term.  %d^  The 
statute  is  correctory,  and,  therefore  {Ersk.  Inst.  b.  L  tit  1,  sect  63),  receives  a  strict 
interpretation.  If  one  formality  of  the  Act  may  be  dispensed  with,  so  might  another, 
and  the  whole  provisions  of  the  statute  be  rendered  nugatory.  There  is  no  room  what- 
ever for  the  distinction  between  questions  arising  with  the  heir  in  possession,  and  with 
his  general  representatives.  The  heir  of  entail  in  possession  enjoys  the  statutory  privi- 
lege on  certain  conditions,  "  provided "  he  does  so  and  so,  and  these  he  must  exactly 
fulfil.  itJi,  The  notice  specifies  merely  the  estate  itself,  but  is  altogether  silent  as  to  the 
farms,  or  the  parts  of  the  estate  on  which  the  improvements  are  contemplated  to  be 
executed ;  and  the  expression  *'  other  improvements  "  is  too  general. 

The  case  was  reported  on  informations. 

The  Court  fouad  the  pursuer  entitled  to  such  part  of  the  expence  of  building  the 
mansion-house,  offices,  &c.  as  was  contain-  [696]  -ed  in  accounts  regularly  recorded  in 
terms  of  the  statute,  and  for  the  expence  of  extra  work,  the  accounts  of  which,  though 
not  recorded  at  the  date  of  the  summons,  were  recorded  within  the  time  specified  by  the 
Act^  and  for  the  price  of  the  wood  used  in  the  improvements,  it  being  held  to  have  been 
expended  at  the  time  the  wood  was  applied  for  the  purposes  of  the  statute,  and  the 
accounts  having  been  recorded  within  the  proper  period  thereafter ;  but  disallowed  the 
remainder  of  the  expence  of  building  the  mansion-house,  &c,  in  respect  it  was  contained 
in  an  account  not  subscribed  by  the  pursuer  previous  to  the  registration  in  terms  of  the 
statute,  and  that  the  accounts  with  the  vouchers  were  not  recorded  within  the  time 
required  by  the  statute.  They  further  found  the  pursuer  entitled  to  such  part  of  the 
expence  of  erecting  farm-houses  and  offices,  as  was  contained  in  accounts  subscribed  bj 
him,  and  duly  recorded ;  but  refused  to  allow  such  part  as  was  contained  in  aooounte 
not  subscribed,  or  not  registered  within  the  time  specified  by  the  statute. 

[S.C.,  1  S.  383.1 
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Wight,  Pursuer. — Cuninghame, 

Wight,  Defender. — Rutherford. 

Process — Arrestment — In  a  furthcoming  on  an  arrestment  on  a  depending  action  am- 
eluding  for  expences,  found  not  to  be  a  good  objection  on  the  part  of  the  cautioner  in 
the  loosing,  that  the  furthcoming  comprehended  the  expence  of  the  arrestment-of 
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the  previonB  action  of  constitafcion,  incurred  both  before  and  after  the  arrefltment — 
and  of  the  diligence  following  thereon. 

David  Wight  raised  an  action  against  Robert  Wight  of  the  Mnrrays,  for  payment  of 
a  money  balance  and  expences ;  and  arrested  on  the  depending  action  above  L.600  in 
the  hands  of  Archibald  Ainslie.  Bobert  Wight,  senior,  granted  bond  of  caution  in 
common  form ;  and  letters  of  loosing  arrestment  were  obtained. 

[607]  David  Wight  took  decree  against  Wight  of  the  Hurrays  for  L.280  with 
interest)  and  expences  of  process  and  extract  Ultimate  diligence  was  done  against 
him ;  but,  payment  not  being  thereby  obtained,  David  Wight  demanded  it  from  Wight, 
senior,  as  cautioner  in  loosing  the  arrestment. 

Wight,  senior,  resisted  j  and  David  Wight  raised  an  action  of  forthcoming,*  in  which, 
among  other  points,  the  question  occurred,  whether  Wight,  senior,  should  be  liable 
beyond  the  principal  sum  concluded  for  in  the  action  of  constitution,  and  the  expences 
incurred  at  the  date  of  using  the  arrestment ;  or,  in  terms  of  the  action  of  furthcoming, 
for  the  principal  sum  and  full  expences  of  the  action  of  constitution — the  expences  of 
arrestment  and  subsequent  diligence. 

The  Lord  Ordinary  decerned  in  the  forthcoming,  conform  to,  and  in  terms  of,  the 
conclusion  of  the  libel. 

Wight,  senior,  petUUmed^  and,  inter  alia,  maintained — ^That  the  action  of  furthcom- 
ing proceeded  entirely  on  the  petitioner's  bond  of  caution  and  the  loosing.  But  what- 
ever sums  may  be  in  the  hands  of  the  arrestee,  the  diligence  cannot  affect  them  beyond 
the  extent  to  which  the  creditor  arrester  was  creditor  at  the  time.  The  arrestment 
cannot  oover  any  debt  subsequently  acquired  by  the  creditor ;  and  it  makes  no  difference 
that  the  arrestment  is  on  the  dependence;  Wallace  against  Creditors  of  Eobertson, 
July  1733 ;  Diet,  of  Dec  vol.  i.  p.  539 ;  Dickie  against  Hall  and  cautioners,  15th 
February  1744 ;  KUk, 

David  Wight  answered — ^The  objection  now  stated  cannot  be  maintained  by  the* 
cantioner  in  the  loosing.  Here  there  is  no  competition  of  interests,  nor  any 
objection  on  the  part  of  the  common  debtor.  It  is  to  the  opposite  case  where  there  are 
the  competing  interests  of  the  common  debtor — ^his  assignee  and  other  creditors,  who, 
for  iostance,  may  have  arrested  before  the  decreet  finding  expences  due.  The  arrestee 
has  no  right  nor  interest  to  refuse  yielding  up  the  fund  legally  and  formally  arrested  in 
his  hands,  to  any  extent  not  objected  to  by  the  common  debtor  to  whom  they  belong. 
Under  the  decree,  which  closed  the  dependence  on  which  the  arrestment  was  founded, 
the  respondent  is  judicial  assignee  to  these  special  funds,  and  no  objection  can  lie  against 
him,  which  would  not  have  been  competent  on  the  part  of  the  arrestee  against  the 
common  debtor ;  but  the  arrestee  has  no  objection  nor  any  rational  ground  of  interference. 
The  cautioner  in  the  loosing  (and  there  is  in  this  case  the  specialty  that  the  common 
debtor  impressed  into  the  cautioner's  hands,  funds  to  meet  the  creditor's  claim)  is  in  the 
pncise  same  situation ;  Erekinefe  Inst,  h.  iii.  tit.  6,  sect  16 ;  BdVa  Com.  b.  iii.  tit.  1, 
sect  342. 

But,  abstractedly,  expences  found  due  in  an  action  which  has  [598]  been  the  ground  of 
arrestment  (that  arrestment  having  been  expressly  laid  for  satisfaction  of  that  conclusion 
for  expences,  as  well  as  of  the  other  conclusions)  are  recoverable  under  that  arrestment ; 
Waidrop  against  Fairholm  and  Arbuthnot,  19th  December  1744,  Fale,  CUc,  Home; 
Enkinie  Inst,  b.  iii.  tit.  6,  sect.  8 ;  and  this  is  consistent  with  the  analogy  of  the  law  in 
other  cases;  Erskine^s  Inst,  b.  iii  tit.  6,  sect  24;  Act  of  Sederunt,  19th  April  1695,  sect  23. 
It  is  not  possible  to  find  any  reason  or  principle  for  the  petitioner's  plea ;  and  it  is  opposed 
by  uniform  and  daily  practice,  and  by  every  consideration  of  justice  and  good  policy. 

The  Court  adhered. 

[S.C.,  1  S.  395.] 
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No.  177.      F.O.  N.S.  VL  698.     23  May  1822.     2nd  Div.— Lord  Pitmilly. 

ExBCUTOBS  of  William  Duke  of  Queensberry,  Pursuers. — CUrk,  Crandoun, 

Jeffrey^  Rviherford, 

Crawfurd  Tait,  Defender. — Dean,  T.  Thomson,  Matheson,  J.  Tait. 

Anmual^reni — Betention, — An  agent  and  factor  having  right  of  retention  of  a  sam  of 
money  due  by  him  by  bond,  till  relieved  of  a  cautionary  obligation,  found  obliged  to 
accumulate  the  interest  annually. 

Mr.  John  Tait^  the  father  of  the  defender,  had  been  for  many  years  cashier  and 
agent  for  the  Duke  of  Queensberry ;  and  his  account  had  been  regularly  settled  by  a 
docquet  in  1779.  Posterior  to  this  period,  till  the  death  of  Mr.  John  Tait,  no  regular 
settlement  of  accounts  took  place  ;  but  statements  of  the  cash  accounts  were  rendend  to 
the  Duke,  including  the  amount  of  the  accounts  of  law  ezpences  and  allowances  aa 
factor  and  commissioner.  The  defender  succeeded  his  father;  and  the  same  system 
took  place  of  rendering  the  accounts,  but  without  iany  regular  settlement.  In  1809,  a 
considerable  sum  was  due  by  the  defender,  for  which  he  granted  his  acceptances  to  Uie 
Duke's  bankers. 

[699]  The  Duke  of  Queensberry  having  granted  certain  leases  of  his  estates,  about 
the  validity  of  which  doubts  were  entertained,  and  the  defender  having  joined  in 
vrarrandice  of  these  leases,  a  sum  of  L.50,000  was  agreed  to  be  laid  out  by  the  Duke  on 
heritable  security  in  Scotland,  in  order  to  provide  indemnity  to  the  defender,  and 
security  to  the  tenants.  After  some  communing,  this  sum,  which  included  the  balance 
due  on  the  defender's  accounts,  for  which  he  had  granted  the  promissory  notes,  was  lent 
to  the  defender  himself,  and  secured  on  his  heritable  ^tate,  with  an  obligation  to  paj 
the  interest  half-yearly  at  the  office  of  his  Grace's  bankers  in  London.  The  Duke  6ifA 
before  a  year's  interest  on  the  bond  became  due ;  and,  after  certain  extra-judicial  com- 
munnings  as  to  the  settlement  of  the  accounts,  an  action  was  brought  by  the  execnton 
for  payment  of  the  bond  with  the  interest,  and  of  the  balance  due  on  the  accounts.  An 
action  of  adjudication  and  maiUs  and  duties  was  also  brought,  in  which  the  Court  (17th 
November  1817)  on  the  ground  of  the  right  of  retention  competent  to  the  defender,  till 
relieved  of  his  obligation  of  warrandice  in  the  leases,  refused  to  allow  immediate  publica- 
tion of  the  abjudication ;  and,  at  same  time,  refused  to  order  consignation  as  craved  by 
the  pursuers,  while  the  defender  agreed  by  a  minute  that  the  principal  and  inteiest 
should  be  accumulated  as  at  the  date  of  that  interlocutor. 

A  report  was  afterwards  made  in  the  ordinary  action  by  an  accountant,  which  was 
approved  of  by  Lord  Pitmilly,  Ordinary,  by  which  the  interest  was  accumulated  eveiy 
year  into  a  principal  sum. 

The  defendei petitioned  against  this  finding  as  to  accumulation  of  interest;  and  tiie 
Court  ordered  memorials  on  the  point.  An  argument  was  maintained  by  both  partiei 
on  the  circumstances  which  gave  rise  to  the  loan,  and  on  the  situation  in  which  the 
defender  and  his  father  had  stood  as  agents  and  factors  for  the  Duke,  and  also  on  tiie 
extra-judicial  communings,  from  which  the  executors  maintained  that  the  defender 
had  agreed  to  allow  accumulation  of  interest.  But  it  is  unnecessary  to  state  this 
argument,  as  the  Court  decided  on  the  general  question,  laying  out  of  view  all 
specialties. 

The  executors  pleaded, — It  cannot  be  doubted  that,  if  there  had  been  no  ground  of 
retention  in  the  defender's  favour,  and  the  interest  of  the  bond,  and  various  sums  which 
he  had  received  had  been  suffered  to  remain  and  accumulate  in  his  hands,  the  executors 
would  have  been  entitled  to  all  that  they  now  ask ;  in  other  words,  they  would  have 
been  entitled  to  insist  that  the  defender's  accounts  should  be  settled  with  them 
annually,  a  balance  struck,  and  the  balance,  if  favourable  to  the  executors,  carried 
forward  as  the  first  article  of  charge  against  the  defender  in  the  accounts  of  next  year. 
The  interest  which  he  was  bound  to  pay  as  a  debtor  could  not  be  in  a  different  situation 
from  the  monies  which  he  had  drawn  as  factor ;  for  the  circumstance  of  his  being 
[600]  the  factor  as  well  as  the  debtor,  instead  of  procuring  any  favour  to  him  in  t^e 
latter  character,  would  have  only  made  the  law  more  jealous  of  his  conduct^  and  excited 
greater  vigilance  in  seeing  that  be  fulfilled  his  obligations. 
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.Bntwbataver  may  baye  l>eeii  the  graonda  on  which  the  right  of  retention  wa« 
sustained  to  the  defender,  it  was  only  an  equitable  relief,  by  which  the  Court,  in  oon- 
atderation  of  the  contingent  claims  that  might  arise  under  his  warrandice,  superseded 
and  overruled  the  express  stipulations  of  his  bond.  But  this  equitable  relief  cannot  b^ 
extended  beyond  what  equity  may  require  ;  and  the  executors  are  entitled  to  found  on 
the  rule  that  he  who  asks  equity  must  give  equity  in  return.  The  defender  dan  claim 
equity  for  no  purpose,  and  to  no  extent,  except  to  secure  his  own  indemnity.  This  is 
merely  that  he  shall  be  allowed  to  retain  the  sums  in  his  own  possession,  and  that  he 
shall  not  be  obliged  to  pay  either  the  principal  or  the  interest  half-yearly  or  yearly. 
But  though  it  may  be  equitable  that  he  should  not  be  called  on  to  deprive  himself  of  the 
means  of  securing  his  own  indemnity,  it  is  plainly  not  equitable,  but  the  very  reverse, 
that  he  should  be  entitled  to  turn  the  means  of  his  security  to  a.  source  of  profit  to 
himself,  at  the  expence  and  loss  of  the  executors ;  and  it  is  impossible  to  believe  or 
imagine  that  the  defender  did  not  derive  benefit  from  the  annualrents  of  the  bond,  and 
from  the  other  [sums  which,  in  consideration  of  his  warrandice,  he  has  been  permitted 
to  retain.  By  deciding  in  favour  of  the  executors,  the  defender  gets  full  security,  which 
is  all  he  can  ask,  while  they  get  .the  benefit  of  their  money,  so  &r  as  consistent  with 
that  security ;  while,  otherwise,  they  will  be  subjected  to  a  great  loss,  not  simply  that 
the  defender  may  have  security,  but  that  he  may  have  profit 

There  is  no  question  here  as  to  the  validity  of  any  previous  compact  as  to  compound 
interest.  There  was  no  original  covenant  between  the  parties  to  that  effect.  The 
executors  deny  that  there  is  any  thing  in  law  or  equity  objectionable  in  a  stipulation 
that  the  accounts  between  parties,  especially  in  the  situation  of  principal  and  agent, 
shall  be  settled  annually,  and  the  balance  carried  to  next  year's  account.  But  the 
question  here  is  very  different,  namely,  upon  what  terms  and  conditions  the  defender, 
notwithstanding  the  obligation  to  pay  the  interest  regularly  in  London,  and  to  settle 
annuaUy  the  balance  of  his  accounts,  e^all  be  allowed  to  retain  the  money  jn  his  hands. 
There  can  be  no  doubt  about  a  creditor's  title  to  call  for  an  annual  settiement  of  his 
accounts,  and  to  convert  into  principal,  and  hold  as  a  new  loan,  any  balance  that  may 
be  realized,  whether  consisting  of  interest  upon  a  debt,  or  payments  made  to  the  debtoar 
for  the  creditor's  behoof.  There  are  many  English  cases  which  have  gone  a  great  deal 
further  than  any  thing  which  the  executors  now  contend  for ;  Calliott  against  Walker, 
-2  Anstr.  p.  495;  Howard  against  Harries,  1  Verru  194;  Raphael  against  Boehm, 
December  1805,  Veset/y  ii.  p.  92.  This  Court  is  also  in  the  practice  of  allowing  such 
accumulations;  and  although  the  period  of  accumulation  may  differ  according  to  the 
circumstances  of  the  case,  [801]  there  are  many  authorities  completely  decisive  of  the 
present  question ;  Hamilton  against  Marshall,  25th  February  1813 ;  Lord  and  Lady 
Montgomery  against  Wauchope,  House  of  Lords,  Dotif's  Rep.  128. 

There  seems  no  distinction  between  the  situation  of  the  defender  and  that  of  an 
executor  and  tutor,  as  the  same  question  still  occurs,  whether  the  debtor,  whatever  may 
be  the  origin  of  his  right  of  retention,  shall  be  allowed  to  retain  the  creditor's  money 
without  paying  the  interest  upon  it  which  he  must  have  made,  if  he  did  not  convert  it 
to  some  use  which  he  thought  more  profitable.  The  defender's  plea  is  certainly  not 
entitled  to  more  favour  on  the  ground  that  he  was  himself  the  debtor  in  th^  bond,  and, 
therefore,  could  not  plead  that  a  certain  time  must  be  allowed  him  to  recover  the 
interest ;  or  that  he  was  also  the  agent  of  the  Duke,  and,  therefore,  bound  to  recover  the 
funds  belonging  to  the  estate ;  as  it  would  be  an  inconsistency  to  say  that  his  duty  as 
factor  did  not  make  it  imperative  on  him  to  have  his  payments  ready  for  the  estate,  for 
which  he  himself  was  alone  responsible. 

The  defender  pZeoJeef— Wherever  a  creditor  is  entitled  to  compel  payment  of  his 
interest^  he  may  either  obtain  payment  of  it  regularly,  and  lend  it  out  again  to  the 
debtor,  so  that  it  may,  for  the  future,  bear  interest  in  the  same  manner  that  the  original 
capital  does ;  or,  without  putting  the  debtor  to  the  unnecessary  trouble  of  pajing  what 
is  to  be  immediately  lent  to  him,  the  creditor  may  obtain  the  same  advantage  by  a 
transaction  with  the  debtor,  holding  as  paid  the  interest  which  has  fallen  due,  and  add- 
ing this  interest  to  the  original  loan,  so  as  to  make  a  new  capital  bearing  interest  from 
the  date  of  the  accumulation.  But  if  the  creditor  shoidd  neglect  to  perform  this  opera- 
tion, and  should  have  allowed  the  interest  to  run  on  for  several  years  without  taking 
steps  to  compel  payment,  or  to  accumulate  it  regularly  as  it  fell  due,  he  cannot  after- 
irardsy  in  making  up  a  state  of  the  debt,  charge  interest  upon  this  interest,  as  if  it  ha4 
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been  accmnnlated ;  Seirs  Bankrupt  Law,  8d  edit  vol.  ii.  p.  393 ;  M^sk  b.  in.  tit  8, 
0eot.  81. 

In  the  same  manner,  if  from  any  circumstance  the  debtor  is  entitled  to  retain  die 
interest,  as  the  creditor  cannot  compel  payment  of  it,  and  again  lend  it  out  to  the  debfan; 
so  neither  can  he  by  accumulation  add  it  to  the  original  loan,  so  as  to  form  a  new  capital 
bearing  interest  This  is  the  case  in  an  arrestment  used  in  the  hands  of  the  debtor, 
where  the  creditor,  when  the  arrestment  ceases,  can  claim  only  simple  interest  In  the 
same  way,  where  the  debtor  in  the  loan  has  the  right  of  retention  in  security  of  an 
obligation  which  he  has  incurred  for  the  benefit  of  the  lender,  the  lender  may  relieTe 
him  of  that  obligation,  and  thus  put  an  end  to  his  right  of  retention;  but  nnless  he  does 
so,  he  cannot  compel  regular  payment  of  the  interest  nor  accumulate  it  so  as  to  piodofie 
compound  interest 

[602]  The  same  seems  to  be  the  doctrine  in  England,  that  interest  does  not  bear 
interest;  Waring  against  Cunliffe,  12th  March  1790,  Vesey,  toL  i.  p.  99;  Evezaid 
against  Aston,  Brotm's  Caaea  in  Parliament,  yol.  iL  p.  59  ;  Thornhill  against  Evans,  Sd 
July  1742,  Atkyns,  vol  ii.  p.  330 ;  Tew  against  Eari  of  Winterton,  15th  March  1792, 
Vesepf  vol.  i.  p.  451 .  In  the  case  of  Raphael  against  Boehm,  the  executor  was  directed 
by  the  will  to  accumulate.  The  case  of  Hamilton  against  Marshall  was  a  case  between 
tutor  and  pupil,  and  related  to  rents  and  not  to  interest ;  and  he  was  only  obliged  to 
accumulate  once  in  three  years.  In  the  case  of  Lord  Montgomery  against  Wauchope^ 
Mr.  Wauchope  was  himself  one  of  the  trustees,  and  was  cashier  and  manager  for  ^e 
other  trustees.  If  he  had  lent  out  the  funds  to  a  third  party,  he  might  have  accumulated 
regularly,  and  obtained  compound  interest  By  retaining  them,  he  in  fact  lent  them  out 
to  himself,  and  thus  acquired  the  double  character  of  ereditor  as  representing  the  tniateea^ 
and  debtor  in  his  own  individual  capacity ;  and  as  creditor  he  was  bound  to  levy  the 
interest  or  accumulate  it  as  it  fell  due,  and  this  with  regard  to  himself  as  well  as  any 
other  debtor. 

But  even  if  the  sum  here  had  come  into  the  defender's  hands  in  the  diaiacter  of 
manager  or  trustee,  and  had  been  retained  by  him  in  his  possession  in  consequence  of  a 
just  right  of  retention,  though  the  character  of  creditor  and  debtor  might  be  united  in 
his  person,  still  he  was  not  obliged  in  the  character  of  creditor  to  accumulate,  when  in 
the  character  of  debtor  he  had  a  right  to  refuse  payment  of  the  interest  and  to  retain  it 
along  with  the  principal  in  his  own  hands ;  and  the  interest  could  not  therefore,  pos- 
sibly have  been  drawn  and  let  out  at  interest  to  another.  But  in  point  of  fact  he  in» 
in  the  same  situation  as  any  other  third  party,  and  the  money  in  exactly  the  same  eiicam- 
stances  as  any  other  loan  which  has  remained  with  any  debtor  for  a  term  of  yearsi  and 
where  the  creditor  has  either  neglected  or  been  prevented  from  levying  or  accumnktiog 
the  interest  regularly  as  it  fell  due. 

Lord  Craiffie  said — I  understood  that  the  specialties  were  to  be  laid  out  of  view,  that 
the  general  question  might  be  determined.  I  conceive  that  a  stipulation  in  a  bond  to 
pay  interest  half-yearly,  and  that  if  not  paid,  it  should  accumulate  immediately  as  due, 
and  bear  interest,  is  illegal  by  the  law  of  Scotland,  and  it  would  be  inexpedient  as  it 
would  be  used  in  every  case.  But^  in  this  case,  I  think  it  is  precluded  by  the  sitoation 
of  the  party.  The  defender  was  entitled  to  be  relieved  from  his  obligation  of  wanao- 
dice,  and  that  the  money  should  be  consigned  in  a  bank  for  his  relief ;  and,  if  that  liad 
been  done,  the  situation  of  the  other  party  would  not  have  been  so  good  as  it  is  now. 
I  would  have  had  no  objection,  in  the  ordinary  case  of  an  action  for  payment  which  was 
not  met  by  a  plea  of  retention,  that  the  Court  should  order  accumulation  at  stated 
periods.  That  has  often  been  done ;  [803]  but  I  doubt  if  we  can  do  it  here,  from  the 
situation  of  the  parties.  The  specialties  of  the  case  have  no  influence  on  my  mind  The 
letters  could  never  have  a  greater  obligation  than  a  clause  in  a  bond  would  have  had ; 
and  as  to  the  extrajudicial  arrangements,  they  were  done  away  with  by  the  executon 
departing  from  them  and  pursuing  a  different  course  of  proceeding.  The  judgment  in 
1817  related  only  to  accumulation  at  the  date  of  the  decree. 

Lord  Qlenlee. — Strictly  speaking,  there  is  a  distinction  between  the  period  of  a 
demand  for  consignation  and  since.  Whatever  extrajudicial  demands  may  be  made^  yon 
cannot  accumulate ;  but  when  an  action  is  brought  for  the  party's  security,  it  ia  a  reason* 
able  qualification  to  add  to  the  interlocutor  that  the  party  shall  not  be  in  a  worse  situar 
tion  than  is  requisite  for  the  safety  of  the  party  insisting  on  retention.  The  party  him- 
3elf  should  just  accumulate  the  interest     A  person  may  be  entitled  to  hold  monej,  eveii 
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to  hk  own  profit,  in  order  to  compel  the  other  party  to  perform  something  which  is  in 
his  power.  Bat  when  circumstances  make  it  impossible  to  do  away  with  the  counter 
cLumSy  it  is  rather  severe  not  to  accumulate,  as  it  can  be  no  loss  to  the  debtor,  so  that 
all  parties  may  be  in  the  same  situation  as  if  the  money  were  in  the  hands  of  a  third 
party.  I  am  rather,  therefore,  inclined  to  think  that,  from  the  date  of  the  judicial 
demand,  the  money  should  be  held  A  the  same  situation  as  if  it  were  in  the  hands  of  a 
third  party.  As  to  accumulation  before  that  period,  unless  there  was  something  binding 
the  defender,  I  would  not  think  he  was  bound  to  accumulate ;  and  I  doubt  if  there  is 
any  thing  to  that  effect. 

Lord  Robertson. — According  to  our  law  accumulation  never  takes  place ;  there  must 
be  an  adjudication  or  a  decree  of  the  judge  awarding  it.  But  it  does  not  appear  to  me 
that  we  can  do  justice  in  the  present  case  unless  we  award  accumulation.  When  the 
defender  borrowed  the  money,  he  said  he  would  pay  the  interest  regularly.  He  has  not 
done  so ;  and  though  twelve  years  have  elapsed,  there  has  been  no  payment  of  interest. 
Now,  nemo  debet  XoeupUtari  aliena  Jadura,  the  defender  has  derived  benefit  from  his 
own  wrong;  and  the  creditor  has  just  suffered  a  proportional  loss.  It  does  not  appear 
to  me  that  the  plea  of  retention  makes  any  difference.  That  plea  is  just  an  equitable 
right  He  is  allowed  to  retain ;  but  it  is  only  in  security  of  any  counter  claims ;  it  does 
not  affect  the  mode  of  accounting  when  the  claim  of  retention  is  at  an  end ;  and  the 
debtor  who  has  retained  must  just  pay  interest  with  accumulation,  as  if  he  had  not  been 
entitled  to  retention. 

Lord  Bannahfne, — ^I  at  first  thought  that  the  defender  had  bound  himself  to  some 
kind  of  accumulation ;  and,  if  the  executors  had  just  left  the  money  in  his  hands,  with- 
out taking  any  [604]  steps  against  him,  he  would  have  been  bound  to  accumulate ;  but 
they  pursued  other  measures  by  bringing  an  adjudication  and  an  action  for  payment  or 
consignation.  But,  independent  of  that^  there  are  situations  where  the  party  may  retain, 
but  where  the  Court  will  oblige  him  to  accumulate,  but  not  at  the  end  of  every  year.  I 
think  there  should  only  be  accumulation  at  the  date  of  the  decree. 

Lord  JtuUee-Clerk, — Leaving  out  of  view  the  specialties,  which,  I  think,  cannot  now 
have  any  influence,  it  appears  to  me  a  most  important  question,  whether,  though  the  law 
of  Scotland  does  not  allow  accumulation,  yet,  in  consequence  of  your  deciding  that  the 
executors  were  not  entitled  to  demand  consignation,  the  defender  is  entitled  to  make  pro- 
fit to  their  loss.  Equity  says  that,  when  a  party  has  a  counter  claim,  he  is  entitled  to 
retain  a  debt ;  but  does  it  say  that,  over  and  above,  he  is  entitled  to  profit  at  the  loss 
of  the  other  party!  I  have  not  been  able  to  get  over  the  difficulty,  that  there  are 
grounds  in  equity  calling  for  accumulation  to  a  certain  extent.  But  I  have  not  yet 
come  to  the  conclusion  that  it  should  be  an  annual  accumulation.  You  have  already 
decided  that,  in  1817,  all  the  bygone  interests  are  to  be  then  accumulated.  In  the  case 
of  Hamilton  against  Marshall,  you  did  not  find  that  it  was  to  be  an  annual  accumulation, 
but  only  that  it  was  equitable  that  it  should  be  triennial.  It,  therefore,  occurred  to  me, 
considering  the  situation  of  the  parties,  that^  while  we  are  called  on  to  accumulate,  it 
should  be  only  a  triennial  accumulation. 

Lord  Robertson, — I  cannot  draw  a  distinction  between  annual  and  triennial  accumular 
tion ;  for,  if  the  defender  was  making  profit,  it  was  arising  every  year. 

The  Court  found,  '*  that  the  interest  falls  to  be  accumulated  once  every  three  years 
from  and  after  the  11th  July  1817,  the  date  of  the  last  accumulation  of  interest" 

But^  upon  advising  a  petition  for  the  executors,  with  answers,  they  so  far  altered  the 
interlocutor  as  to  find  that  the  accumulation  must  be  annuaL 

[8.C.,  1  S.  398  ;  cf.  Rf^axrte  v.  Court,  11  S.  318,  319;  ScoU  v.  Dwdop,  7  D.  493,  494.] 
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executed  in  the  Scotch  form,  conveyed  his  property  of  every  deecription,  consist 
'  chiefly  of  Scotch  heritable  estates,  to  a  near  relation  resident  in  Scotland,^  whom  1m 
also  named  his  sole  executor,  reserving  power  to  alter,  and  to  burden  the  sucoesBkm 
with  debts  and  legacies.  This  power  was  exercised  by  the  granter  making  fint  a 
donation  mortU  eauea  of  his  moveable,  and  afterwards  a  donation  inter  mvo$  (d  his 
immoveable  property  abroad,  free  of  all  debts  and  obligations  whatever,  in  favour  vi  a 
stranger,  to  whom  besides  Jie  bequeathed  large  sums,  by  deeds  conceived  in  the 
Scotch  form,  as  burdens  on  the  succession  in  Scotland.  The  donee  having  puisaed 
the  representative  under  the  general  settlement  for  payment  of  the  legacies,  and 
various  debts  appearing  to  be  vouched  under  the  hand  of  the  deceased — ^the  Govt 
found  that  the  defence  arising  from  the  conduct  of  the  pursuer  in  taking  possession 
of  the  whole  of  the  testator's  papers,  contained  in  his  private  repositories  at  the  time 
of  his  death,  without  judicial  authority,  and  without  inventory  or  witnesses,  must  be 
judged  of  according  to  the  law  of  the  foreign  country  where  the  act  was  committed. 

The  Earl  of  Findlater  went  abroad  in  the  year  1791,  and  never  returned  to  ScothnuL 
While  residing  in  Germany  in  1796,  he  executed  a  disposition  in  favor  of  Sir  James 
Qrant^  his  near  relation,  and  the  heir  next  in  succession  to  his  Lordship's  Scotch  entailed 
estates,  but  not  his  heir-at-law,  of  the  whole  property,  real  and  personal,  then  belonging 
to  him,  or  that  should  belong  to  him  at  his  death,  under  the  burden  of  his  debts,  and  d 
such  legacies  or  sums  of  money  as  he  should  direct  to  be  paid  by  any  writing  under  his 
hand.  The  Earl  reserved  his  own  liferent,  and  power  to  revoke  or  alter,  and  to  impose 
burdens  on  the  succession.  The  deed  was  in  the  Scotch  form ;  and  contained,  in  the 
usual  terms,  a  general  conveyance  of  all  writs,  evidents,  and  vouchers;  and  ak» 
constituted  the  disponee  "sole  executor  and  universal  intromitter  with  the  granter^s 
effects  excluding  [606]  all  others  therefrom."  It  was  executed  in  duplicate ;  and  one  of 
the  copies  was  immediately  transmitted  to  the  disponee  in  Scotland. 

Lord  Findlater  subsequently  fixed  his  residence  chiefly  in  Dresden  and  its  neigh- 
bourhood, where  he  purchased  vineyards,  which  he  embellished  and  improved  at 
considerable  expence. 

In  the  year  1804,  the  Earl  executed  a  deed  of  donation  mortis  causa  of  his  whole 
property,  moveable  and  immoveable,  out  of  Qreat  Britain,  in  favor  of  Fischer,  a  native 
of  Germany,  who  had  been  received  some  years  before  into  his  Lordship's  family,  in 
the  capacity  of  superintendent  of  his  domestic  establishment,  and  afterwards  became  his 
secretary,  and  continued  in  that  situation  till  the  Earl's  death.  By  this  deed,  Sir  James 
Orant  and  his  heirs,  under  the  general  disposition,  were  burdened  with  the  payment  of 
all  the  granter's  debts  and  obligations,  real  or  personal.  The  donation,  which  was 
declared  revocable,  was  immediately  accepted  by  Fischer,  and  also  read  over  in  the 
presence  of  the  judicial  authorities  of  Dresden,  for  the  purpose  of  being  formerly  ratified 
and  confirmed. 

The  Earl,  in  1806,  altered  this  deed  with  regard  to  the  immoveable  proper^,  by 
converting  it  into  a  donatio  inter  vtvcw,  which  was,  in  like  manner,  accepted  by  Fisdiei^ 
and  judicially  ratified. 

The  vineyards  purchased  by  the  Earl  near  Dresden  had  been  sequestrated  as  being 
the  supposed  property  of  a  British  subject,  under  the  French  imperial  decree  of  12^ 
October  1806 ;  and  it  was  in  consequence  of  the  donation  inter  vivoa^  that  the  seques- 
tration was,  after  a  short  period,  removed  by  order  of  the  same  government. 

Soon  after  executing  the  latter  deed  of  donation,  the  Earl  deposited,  at  the  Bailiage 
of  Dresden,  a  sealed  packet,  containing  his  testament ;  and  on  the  envelope  there  was  a 
direction,  that  publication  of  the  will  should  be  made  to  Fischer,  or  such  other  person  as 
should  produce  the  depositation-receipt  after  his  Lordship's  death. 

The  Earl  died  in  the  year  1811,  at  the  house  which  he  had  built  on  the  vineyards 
in  the  vicinity  of  Dresden.  On  this  event,  Fischer  immediately  took  possession  of  the 
whole  effects,  and  papers  in  the  private  repositories  of  the  deceased.  This  proceeding 
was  adopted  without  the  intervention  of  any  judicial  authority,  although  it  appeared  1m 
had  been  advised  that^  in  the  circumstances  in  which  he  stood,  there  w^  no  neoessity 
for  the  repositories  being  judicially  sealed.  Neither  did  his  examination  of  the  reposi- 
tories, in  the  first  instance  at  least,  take  place  in  the  presence  of  witnesses ;  nor  dM  he 
even  inventory  their  contents.  And,  when  they  were  afterwards  examined  by  the 
lawyer  of  the  deceased,  no  documents  of  any  value  whatever  were  found. 
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On  the  day  of  the  Earl's  death,  Fischer  obtained  publication  of  the  testament,  by 
producing  at  the  Bailiage  the  depositation- [607] -receipt^  when  it  appeared  that  the 
packet  contained,  besides  the  duplicate  of  the  disposition  to  Sir  James  Grant,  several 
testamentary  deeds  or  codicils,  executed  at  different  periods.  By  these  deeds,  L.  16,000 
was  bequea^ed  to  Fischer  himself,  and  upwards  of  L.30,000  to  his  brothers  and  sisters, 
and  certain  smaller  sums  to  other  persons.  These  deeds  were  also  executed  in  Scotch 
form,  with  clauses  of  registration  in  the  books  of  Council  and  Session,  and  conceived  as 
deeds  burdening  the  previous  universal  conveyance  in  &vor  of  Sir  James  Grant  Fischer 
had  besides  claims  of  debt  against  Lord  Findlater,  amounting  to  several  thousand 
pounds,  consisting  partly  of  several  notes-of-hand  of  his  Lordship,  and  partly  of  rents, 
both  of  the  vineyards,  since  the  date  of  the  donation  inter  vivos,  and  also  of  a  house  in 
Dresden,  alleged  to  have  been  possessed  by  the  Earl  under  lease  from  Fischer,  but 
which  rather  appeared  to  have  been  originally  the  Earl's  property.  There  was  farther  a 
debt  or  mortgage  upon  the  vineyards,  of  which  the  deeds  of  donation  afforded  Fischer  a 
claim  of  relief. 

Fischer  raised  actions,  in  the  Court  of  Session,  on  these  different  grounds  of  debt  and 
daim,  against  the  Earl  of  Seafield,  the  representative  of  Sir  James  Grant.  The  case 
was  reported  by  the  Lord  Ordinary  to  the  Court  on  informations ;  and  after  a  hearing 
in  presence,  and  a  variety  of  procedure,  memorials  were  ordered. 

Fleadedy  inter  alia,  for  Lord  Seafield. — ^The  pursuer,  by  his  conduct  in  taking 
possession  of  the  private  papers  of  the  deceased,  has  precluded  himself  penonali 
excepHone  from  maintaining  any  claim  on  the  documents  and  deeds  in  question. 

It  is  very  obvious  that  it  would  be  impossible,  on  any  rational  principle,  to  sustain 
the  efficacy  of  testamentary  and  revocable  deeds,  unless  the  repositories  of  deceased 
persons  shaU  be  protected  by  the  utmost  vigilance  of  the  law.  In  like  manner,  it  is 
plainly  indispensible  that  these  repositories  shall  be  guarded  against  all  unauthorized 
and  unwitnessed  interference  by  third  parties  pretending  claims  against  the  estate  of  the 
deceased,  to  all  appearance  well  founded,  but  the  validity  of  which  might  be  totally 
destroyed  by  documents  in  his  possession  at  the  time  of  his  death. 

By  the  law  of  Scotland,  accordingly,  any  unwarranted  interference,  remotis  arhitrig^ 
with  the  repositories  of  persons  deceased,  destroys  the  faith  that  might  otherwise  be  due 
to  deeds  or  grounds  of  claim  founded  on  by  those  who  have  been  guilty  of  such 
interference.  The  absence  of  any  fraudulent  purpose  cannot  be  pleaded  against  the 
application  of  the  principle.  The  act  itself,  whatever  might  be  the  motive,  places  the 
documents  exhibited  in  a  state  of  suspicion,  from  which  there  are  no  means  of  extri- 
cating them.  The  principle',  therefore,  does  not  rest  on  the  idea  of  a  forfeiture  of  an 
established  right.  On  the  contrary,  it  [608]  is  just  because  such  conduct  on  the  part  of 
the  claimant  renders  it  uncertain  whether  the  documents  upon  which  he  founds  truly 
Test  in  him  any  right  at  all,  that  the  law  refuses  to  give  them  effect;  18th  July  1712, 
Earl  of  Bute  against  Halliburton,  Fount, ;  4th  January  1710,  Brugh  and  Jenkins  against 
Soott^  Faimt, ;  Maseardua  de  premmp.  con.  852,  n.  1. 

The  whole  doctrine  of  vitious  intromission  depends  on  this  principle ;  and  no  act  of 
that  description  is  viewed  more  unfavourably  by  the  law  than  an  uncontrolled  inter- 
ference with  the  writings  and  private  papers  of  the  ancestor.  Indeed,  the  universal 
liability  for  debts  which  such  conduct  creates  is  a  much  more  severe  application  of  the 
principle  than  the  mere  rejection  of  a  claim,  to  which  extreme  suspicion  must  for  ever 
attaeh. 

The  Act  of  Sederunt  23d  February  1692  is  an  authoritative  declaration  of  the 
common  law  as  to  the  necessity  of  sealing  the  repositories  of  the  deceased,  especially  in 
the  case  of  his  dying  among  strangers,  until  those  interested  have  had  an  opportunity  of 
examining  their  contents  under  lawful  authority.  And  the  decision  in  the  case  of  Dick 
against  Cassie  (17th  November  1737,  Elehies)  is  a  striking  recognition  of  the  same 
principle. 

Theie  can  be  no  doubt  that  the  present  case  affords  room  for  the  application  of  the 
doctrine.  The  repositories  of  Lord  Findlater  might  have  contained  writings  that  would 
have  been  destructive  of  one  and  all  of  the  pursuer's  claims.  Thus,  there  might  have 
been  evidence,  under  the  hand  of  Fischer  himself,  that  the  donatio  inter  vivos  was  a 
fictitious  title.  The  donatio  mortis  ccnusa,  as  well  as  the  legacies,  might  have  been 
revoked.  The  notes-of-hand  of  the  Earl  might  have  been  found  in  his  repositories, 
which  would  have  presumed  payment ;  or  these,  and  the  other  claims  of  debt^  might 
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have  been  discnarged  by  documentB  in  his  poflsession  at  his  death.  Bat  the  act  of 
pursuer,  whose  interest  it  was  to  extinguish  every  trace  of  evidence  that  might  have  any 
tendency  to  invalidate  his  claims,  has  made  it  impossible  for  any  body  but  himself  to 
know,  whether  the  E^arl's  repositories  did  or  did  not  contain  documents  material  to  the 
present  defence;  Foe^,  lib.  L  tit.  4,  sect.  13,  14,  15;  8th  August  1754,  Ochtedony 
against  Qrant 

But  the  peculiar  circumstances  of  the  case  strongly  corroborate  the  personal  objectioa. 
It  is,  for  instance,  a  circumstance  not  a  little  singular,  considering  the  wealth  of  the 
deceased,  and  the  anxiety  which  he  confessedly  shewed  to  prevent  access  to  his  reposi- 
tories, that^  when  his  lawyer  was  called  by  the  pursuer  to  examine  their  contents,  no  ' 
document  of  any  importance  was  discovered.  Independently,  too,  of  the  extraordixitiy 
magnitude  of  the  demands  of  the  pursuer  and  his  family,  the  peculiar  nature  of  certain 
of  the  claims  cannot  fail  to  beget  the  strongest  suspicion.  Is  it  credible^  for  example, 
that  the  Earl  should  voluntarily  have  become  the  tenant  of  his  servant^  in  houses  and 
[609]  vineyards,  purchased  with  his  own  money,  and  embellished  according  to  his  own 
taste,  at  so  great  expence  1  On  the  other  hand,  the  danger  which  threatened  British 
subjects,  then  resident  in  Saxony,  of  having  their  property  confiscated  under  the  oidea 
of  the  French  government,  immediately  suggests  a  satisfactory  explanation  why  the 
pursuer  should  have  been  put  in  possession  of  an  absolute  titie  of  property,  and  yet 
remained  all  along  under  an  obligation  to  reconvey  the  subjects. 

It  is  not  an  answer  to  this  objection  that,  by  the  law  of  Saxony,  the  pursuer  did  no 
wrong  in  taking  uncontrolled  possession  of  the  repositories  of  the  deceased.  The 
question  must  be  decided  according  to  the  municipal  law  of  Scotland.  There  is  no 
unbending  principle  of  international  law  adopted  into  the  law  of  Scotland,  by  which  a 
Scottish  Court  is  bound  to  decide  on  the  pursuer's  conduct  by  the  same  principles  which 
would  be  applied  to  it  by  a  Saxon  judicatory,  A  foreign  rule  of  law  never  receives 
effect  in  any  case  where  it  would  interfere  unnecessarily  to  the  prejudice  of  our  own 
municipal  laws,  or  that  of  parties  who  are  entitled  to  rely  on  their  aid  and  assistance. 
And,  certainly,  where  a  rule  has  been  received  into  the  law  of  Scotland,  not  of  a  merely 
technical  description,  or  arising  out  of  some  peculiarity  in  its  general  structure,  but»  on 
the  contrary,  founded  on  principles  of  fundamental  justice,  a  party  claiming  in  a  Scotch 
Court  is  not  entitled  to  resist  the  application  of  the  rule  to  an  act  committed  abroad,  by 
appealing  to  the  foreign  law  as  the  sanction  of  his  conduct.  Besides,  the  deeds,  on 
which  the  claim  in  general  rests,  were  designed  to  take  effect  in  Scotland,  the  domicile 
of  the  debtor,  and  the  country  where  the  estates  expressly  burdened  with  the  debts  are 
situated;  Kinloch  against  Fullerton,  12th  July  1739,  C.  Home;  Buchanan  against 
Paterson,  4th  November  1704,  DcUr,;  Gray's  Creditors  against  Grants  1st  December 
1789 ;  Princ  of  Equity,  b.  i.  p.  1,  ch.  7,  9 ;  Hvler  de  eonflidu  legum;  VaUelpre,  p.  66; 
Stair,  b.  iii.  tit  8,  sect  35. 

Pleaded  for  the  pursiter, — ^There  is  no  principle  in  the  law  of  Scotland,  and  no 
authority  in  practice,  on  which  it  can  be  held  that  a  legatee  or  creditor,  interfering  with 
the  private  papers  of  the  deceased,  remotis  arbiiris,  and  without  inventory,  nec^sarily 
forfeits  the  legacy  or  debt,  whatever  his  motives  ifor  so  acting  are  supposed  to  have 
been.  Doubtless,  such  an  act  subjects  the  party  committing  it»  without  a  title,  to  severe 
penal  consequences  in  a  question  with  creditors,  and  would  also  form  a  circumstance  of 
evidence  in  every  claim  against  the  intromitter,  by  the  party  upon  whom  the  succession 
of  the  deceased  devolved.  But  it  ia  impossible  to  infer,  from  the  doctrine  of  vitioos 
intromission,  that  a  cr^itor,  or  even  a  legatee,  by  necessary  consequence  of  such  act^  for- 
feits the  debt  or  legacy,  even  in  a  question  with  the  heir-at-law,  and  much  less  with  a 
party  who  takes  the  succession  by  the  very  same  settlement  that  creates  the  l<^(acy. 

[610]  The  Act  of  Sederunt  1692  was  intended  for  the  more  effectual  enforcement  of 
the  statute  1672,  c  2,  which,  however,  applies  exclusively  to  "tutors  and  curators  of 
pupils,  minors,  idiots,  and  furious  persons."  And,  even  supposing  the  statute  could  be 
extended  to  other  cases,  the  only  consequence  of  neglecting  the  observance  of  the 
statutory  regulations,  or  those  introduced  by  the  Act  of  Sederunt,  would  be  that  which 
the  statute  itself  points  out,  namely,  the  responsibility  of  the  guilty  party  for  the  loss 
of  deeds  which  could  be  either  proved,  or  must  fairly  be  presumed  to  have  been  in  the 
deceased's  repositories  at  the  time  of  his  death.  The  case  of  Cassie  cannot  apply. 
There  the  bond  of  provision  granted  by  the  deceased  to  a  third  party,  for  which  his 
representative,  the  intromitter  with  his  repositories,  was  found  liable^  was  proved  to 
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have  existed  a  few  days  before  his  death ;  and  there  was  the  strongest  reason  for  believe 
ing  the  intromitter  had  caused  its  disappearance. 

Bat  conceding  that^  by  the  law  of  Scotland,  the  mere  act  of  appropriating  the 
repositories  of  a  deceased  person  necessarily  infers  a  forfeiture  of  every  claim  of  the 
party  so  acting  against  the  deceased's  estate,  it  is  indisputable  that  no  such  penal  con- 
sequence could  be  extended  beyond  the  jurisdiction  of  the  law,  to  an  act  of  that 
description  committed  in  a  foreign  country,  according  to  the  laws  of  which  the  act  was 
not  reprehensible,  nor  attended  with  any  penal  effect  whatever.  A  legacy  validly  con- 
stituted, according  to  the  law  of  Saxony,  would  be  effectual  in  Scotland,  although 
informal,  according  to  the  municipal  regulations  of  the  latter  country ;  and,  upon  the 
very  same  principle  of  international  law,  no  proceeding  in  Saxony,  which,  by  the  law 
of  the  country,  did  not  at  all  effect  the  validity  of  the  claim,  could  raise  a  defence  to 
the  debtor  in  a  Scotch  court,  whatever  might  be  the  consequence  of  a  similar  act  if 
committed  in  Scotland. 

If,  therefore,  the  plea  of  a  necessary  forfeiture  of  the  claims  be  out  of  the  question, 
the  objection  must  resolve  into  an  averment  that  the  documents  founded  on  owe  their 
apparent  validity  to  the  pursuer's  fraud  in  suppressing  the  evidence  of  their  recal. 
This  is  a  question  of  fact  in  trying  which  there  is  no  need  to  dispute  that  a  Scotch 
court  must  proceed  according  to  its  own  rules  of  weighing  evidence.  But  it  is  no  less 
clear  that  a  reference  to  the  law  of  Saxony  is  indispensible.  For,  if  the  pursuer,  in 
taking  possession  of  the  Earl's  repositories,  was  acting  conformably  to  that  law  which 
he  was  then  subject  to,  how  is  it  possible  to  impute  his  conduct  to  a  fraudulent  purpose  ? 
Nay,  upon  every  reasonable  calculation,  the  possibility  of  wrong  having  been  committed 
is  excluded  by  the  supposition  that  the  foreign  law  sanctioned  the  proceeding.  If  Lord 
Findlater  had  executed  revocations  of  his  settlement,  or,  if  he  held  vouchers  of  the 
extinction  of  ihe  debts,  such  revocations  and  vouchers  would  have  been  placed  any 
[611]  where  but  in  these  repositories,  which,  on  the  supposition  made,  he  must  have 
known,  were,  instantly  on  his  death,  to  fall  into  the  hands  of  the  pursuer  in  virtue  of 
the  mortis  causa  donation. 

The  Judges  expressed  an  unanimous  opinion  that^  supposing  the  law  of  Scotland 
laised  an  uncontrollable  presumption  against  the  validity  of  a  deed  or  voucher  of  debt^ 
founded  on  by  a  party  guilty  of  an  unauthorised  interference  with  the  repositories  of 
the  deceased  debtor  or  testator  (which,  however,  was  deemed  an  unfounded  supposition, 
where  fraud  was  not  otherwise  indicated)  still  the  presumption  could  not  be  extended  to 
the  act,  if  committed  in  a  foreign  country,  where  the  law  was  administered  on  a  different 
principle.  The  Court  accordingly  repelled  the  defence  "  founded  on  the  facts  relating 
to  the  conduct  of  the  pursuer,  in  taking  possession  of  the  papers  belonging  to  the  late 
Earl  of  Findlater  at  the  time  of  his  death,  so  far  as  such  defence  is  rested  exclusively  on 
the  law  of  Scotland ; "  and,  upon  considering  a  reclaiming  petition,  with  answers,  the 
Court  again  unanimously  adhered. 

[S.C.,  1  S.  404.] 
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Sir  William  F.  Elliot  of  Stobs,  Baronet,  Pursuer. — So.  BelL 

Pott,  Defender. 

Bona  et  mala  fides — Tailzie. — Circumstances  under  which  it  was  held  that  the  bona 
fides  of  a  tenant  was  not  interrupted  till  judgment  in  the  House  of  Lords  in  a 
reduction  of  a  lease. 

The  decision,  Sir  W.  F.  Elliot  of  Stobs,  Baronet,  against  Oeorge  Pott  (10th  March 
1814,  Foe.  CoU.)  having  been  appealed  by  both  parties,  the  House  of  Lords  (14th  March 
1821)  ordered  and  adjudged  "  that  the  said  interlocutors  of  the  Lord  Ordinary,  of  the 
27th  of  January  1813,  and  19th  of  February  [612]  1813,  complained  of  in  the  said 
appeal  (for  the  said  Sir  W.  F.  Elliot)  be,  and  tibe  same  are  hereby  reversed ;  and  it  is 
&riher  ordered  and  adjudged,  that  the  said  interlocutor  of  the  Lord  Ordinary  of  the 
17th  December  1813,  also  complained  o^  be,  and  the  same  is  hereby  reversed,  except  so 
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much  thereof  aa  finds  that  the  leaee  in  question,  having  been  granted  in  conaideratioii  of 
a  grassum  for  a  period  of  seventy-seven  years,  was  to  be  considered  as  an  alienation,  and, 
as  such,  finds  that  alienations  were  prohibited  by  the  entail  of  the  estate  of  Stobs; 
and  it  is  further  ordered  and  adjudged,  that  the  said  interlocutors  of  the  Lords  of 
Session  of  the  First  Division  of  the  17th  February  1814  and  10th  March  1814,  also 
complained  of  in  the  said  appeal,  be,  and  the  same  are  hereby  reversed :  And  the  I/nds 
find  that,  according  to  the  true  construction  of  the  deed  of  entail  of  the  estate,  the 
prohibition  to  dispone  extends  to  the  lease  in  question ;  and  that  the  irritant  and 
resolutive  clauses  in  the  same  deed  of  entail  do  so  far  refer  to  the  specific  prohibition  to 
dispone  as  to  render  the  same  effectual  against  third  parties ;  and,  therefore,  sustain  the 
reasons  of  reduction  of  the  lease  in  question :  And  it  is  farther  ordered  and  adjudged 
that  the  said  cross  appeal  (for  Pott)  be,  and  the  same  is  hereby  dismissed  this  Hoiue. 
And  it  is  farther  ordered  that  the  said  cause  be  remitted  back  to  the  Court  of  Session 
in  Scotland,  to  do  therein  as  shall  be  consistent  with  this  judgment^  and  as  shall 
be  just." 

The  Court,  in  terms  of  this  judgment,  decerned  in  the  reduction,  and  quoad  vUra 
remitted  to  the  Lord  Ordinary,  who  pronounced  this  judgment^  and  adhered  to  it  oa 
advising  representation  and  answers : — '*  Finds  that  the  defender  can  be  considered  ts 
mala  fide^  in  possessing  the  farm  in  question,  only  from  the  date  of  the  judgment  of  the 
House  of  Lords,  pronounced  on  the  14th  of  March  1821,  reversing  the  interlocnton  of 
the  Court  of  Session :  Finds  that  the  defender  is  therefore  not  liable  to  account  for 
violent  profits  for  crop  1820,  and  preceduig  crops;  and,  as  to  the  claim  made  by  the 
pursuer  for  violent  profits  for  crop  1821,  appoints  the  counsel  for  the  parties  to  be  ready 
to  debate  at  next  calling/' 

Sir  W.  F.  Elliot  petitioned^  and  argued — By  the  law  of  Scotland,  the  landlord's  right 
to  remove  a  tenant  is  of  a  summary  nature,  and  emerges  the  moment  the  title  of  the 
tenant  expires,  or  ceases  to  be  valid.  If,  therefore,  there  are  no  equitable  grounds  in 
the  way,  the  unlawful  possessor  ought  to  account  for  the  profits  of  the  subject  doling 
the  whole  period  of  the  unlawful  possession ;  Ersk.  Inst.  b.  ii.  tit.  1,  sect.  25.  Eqoity 
only  operates  where  the  true  owner  has  been  neglectful  of  asserting  his  rights,  and  kept 
the  possessor  in  ignorance  of  the  defective  nature  of  his  (the  possessor's)  title ;  but  it  is 
not  enough  that  the  issue  of  a  law  plea  as  to  the  respective  parties'  rights  may  [6tS]  he 
doubtful ;  Stair's  Irut.  b.  ii.  sect  1,  p.  23 ;  Ihrsk,  Itut.  b.  ii.  sect  1,  p.  25.  But  there 
was  no  neglect  on  the  part  of  the  pursuer  in  this  case ;  and  for  nine  years  the  defender 
has  had  no  pretence  to  think  that  he  was  not  to  be  disturbed  in  the  possession.  Besidefl) 
where  the  Court  must  inflict  a  hardship  on  one  or  other  of  the  parties,  the  equity  ought 
surely  to  be  very  strong  that  would  lead  to  the  infliction  on  the  true  owner.  The 
pursuer  does  not  dispute  the  abstract  doctrine  of  bona  fides.  It  is,  however,  an  exception 
from  the  fundamental  rule  of  law  relative  to  property,  and  depends  on  the  arbitrement 
of  the  judges  on  the  various  circumstances  which  may  come  before  them ;  Erak.  IwL  h 
ii.  tit  1,  sect  28-29.  One  class  of  cases  find  bona  fides  to  be  no  protection  at  all; 
Qrant  against  Grant,  16th  November  1633,  Durie;  Cockbum,  12th  February  1697, 
FountainhaU.  Another  class  afford  protection  prior  to  the  date  of  citation ;  Goning- 
hame,  19th  February  1635,  Durie;  Oray  against  Watson,  23d  February  1672,  Stair; 
Mill,  19th  July  1715,  Bruce;  Oliphant,  30th  November  1790;  Wedgewood  sgainst 
Catto,  13th  June  1820,  not  reported.  In  a  third  class,  the  doctrine  of  bona  fide$  his 
been  carried  farther ;  but  all  these  are  marked  by  specialties  not  occurring  in  the  present 
instance;  Thomson,  17th  February  1624,  Durie;  Lesly,  13th  February  1745| 
Falconer;  Jackson  against  McDonald,  5th  July  1811;  Duchess  of  Boxbuighe,  17th 
February  1815;  Henderson,  Uth  December  1815;  Turner,  3d  March  1820.  Bat, 
whatever  may  be  the  import  of  these  decisions)  the  defender  here  cannot  maintain  that 
he  was  in  bona  fide  either  as  to  long  leases  not  being  alienations,  or  that  alienations  were 
not  precluded  by  the  entail  of  Stobs.  Besides,  if  previously  he  had  no  doubts,  it  was 
his  duty  to  have  reconsidered  the  matter  when  his  right  was  challenged ;  and,  beyond 
that  date,  he  ought  not  to  be  entitled  to  assert  that  the  fruits  were  bona  fide  pereqpU  (^ 
eonsumpti. 

The  Court  refused  the  petition  without  answers. 

[Affirmed,  2  Sh.  App.  181 ;  4  S.RR.  (H.L.)  301.] 
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No.  180.        F.C.  N.S.  VL  614.     31  May  1822.     2nd  Div.— Lord  Pitmilly. 

HOUSTOUN,  Pursuer. — Moncrieff,  Gillies, 

Yule,  Defender. — Cockburn, 

Bin  of  Exchange — Preicription — StcUute  12  Oeo.  III.  e,  72. — ^An  acknowledgment  in 
writing  by  two  acoepton  of  a  bill  after  prescription  has  run  does  not  interrupt 
preecription  as  to  another  acceptor. 

GeoTge  Maxwell,  John  Tuill,  and  Walter  Toull,  accepted  a  bill,  dated  29th 
November  1806,  for  L.100,  payable  on  demand  to  Alexander  Houstoun. 

Maxwell,  one  of  the  acceptors,  acknowledged  the  subsistence  of  the  bill  down  to 
May  1815,  by  marking  on  the  back  payments  to  account  of  interest;  and  he  likewise 
granted  a  letter,  dated  November  1817,  promising  to  renew  the  bill,  and  acknowledging 
that  it  was  still  unpaid.  John  Yuill,  another  acceptor,  having  become  bankrupt^  a 
daim  was  made  by  Houstoun,  the  drawer,  on  his  estate,  and  he  drew  a  dividend 
corresponding  to  the  debt. 

An  action  was  afterwards,  in  1819,  raised  before  the  Sheriff  of  Stirlingshire  against 
these  two  acceptors,  and  against  William  Yule  as  representing  the  other  acceptor, 
Walter  YouU.  The  sheriff  allowed  the  pursuer  to  depone,  in  supplement  of  the  bill,  as 
in  a  cognition  against  the  defender  Yuill,  and  afterwards  decerned  for  payment.  Lord 
Pitmilly,  Ordinary,  in  an  advocation  by  the  defender,  *'  sustained  the  defence  of  pre- 
scription; and  quoad  ultra  ordained  the  representer  (pursuer)  to  give  in  a  minute, 
within  ten  days,  stating  whether  he  refers  resting  owing  to  the  oath  of  the  respondent " 
(defender). 

The  pursuer  petitioned^  and  pleaded — ^There  can  be  no  doubt  that  the  acknowledg- 
ments by  the  two  acceptors  are  quite  sufficient  to  bar  prescription  with  regard  to  them- 
selves ;  BeiCs  Com.  vol,  ii.  p.  253.  The  subsistence  of  the  debt  being  proved  by  these 
acknowledgments,  there  is  proof  by  the  writ,  or  by  the  act  and  deed,  equivalent  to  the 
oath  of  the  *'  debtor.*'  Although  the  bill  does  not  contain  the  words  '*  conjunctly  and 
severaUy,"  it  undeniably  imposes  the  same  species  of  obligation  upon  the  acceptors  as  if 
it  had  comprehended  these  words  in  grcemio;  Ersk.  b.  iii.  tit  3,  sect  74;  Gordon 
against  Sutherland,  20th  January  1761.  In  all  cases  where  the  obligants  in  a  joint 
chligation  are  [616]  liable  singtili  in  solidum^  they  are  in  the  eye  of  law  one  party  or 
one  debtor,  Ajb  each  of  them  is  liable  for  the  whole  debt^  so  payment  by  one  of  them 
will  discharge  the  whole ;  and,  on  the  same  principle,  where  any  one  of  them  acknow- 
ledges the  subsistence  of  the  debt,  this  acknowledgment  must  necessarily  bind  the  others, 
and  be  equally  available  to  the  creditor  as  the  joint  acknowledgment  of  all  the 
obli^mts;  Stair^  b.  ii.  tit  12,  sect  26;  Barihtonf  b.  ii.  tit.  12,  sect  64;  Ersk,  b.  iii. 
tit7,  sect  46 ;  Nicolson  against  Laird  of  Fhilorth,  Diet.  vol.  ii.  p.  129 ;  Sir  James 
Grant  against  Creditors  of  York  Buildings  Company,  21st  July  1784;  Gordon  against 
Bogle,  23d  June  1784.  It  proves  the  debt  to  be  resting  owing;  and,  the  obligation 
being  indivisible,  the  proof  must  operate  against  all  the  parties.  The  word  '*  debUyr " 
in  the  statute,  as  to  prescription  of  bills,  must  have  been  intended  to  denote  not  only 
one  individual  where  there  should  be  only  one  acceptor,  but  as  many  individuals  as 
there  might  be  acceptors,  leaving  of  course  the  effect  of  the  writ  or  oath  of  any  one  or 
more  of  the  acceptors,  as  against  the  other  joint  obligants,  to  be  decided  by  the  rules  of 
common  law. 

When  the  legislature  speak  of  diligence  to  be  executed,  or  an  action  to  be  raised  on 
a  bill,  they  must  undoubtedly  contemplate  the  acceptors  as  the  persons  against  whom 
these  steps  are  to  be  taken.  When,  therefore,  it  is  held  that  the  commencement  of  an 
action  against  one  of  the  acceptors  interrupts  the  prescription  as  to  others,  it  can  only 
be  on  the  principle  that  correi  dehendi  liable  singtUi  in  solidum  are,  in  legal  construction, 
one  and  the  same  party. 

The  pursuer  does  not  maintain  that  if,  while  one  acceptor  of  a  bill  has  acknowledged 
the  subsistence  of  the  debt^  another,  or  even  a  representative  of  another,  offers  to  swear 
that  the  debt  has  been  extinguished  by  payment,  the  acknowledgment  of  the  former 
ought  to  be  taken  as  proof  against  the  latter  or  his  representative.  But  the  defender 
does  not  pretend  that  he  is  ready  to  swear  that  either  his  predecessor  or  he  himself  paid 
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the  bill ;  for,  all  that  he  says  is,  that  he  can  know  nothing  of  ihe  matter.  Bat  etto  thit 
he  were  to  swear  that  he  does  not  know  whether  his  predecessor  paid  the  debt  or  nol^ 
although  this  of  itself  might  not  prove  the  deht  re8ting  owing,  still  it  would  not  be  st 
all  inconsistent  with  the  acknowledgments  of  the  other  two  acceptors ;  and  they  stand- 
ing uncontradicted  must  be  held  to  prove  the  debt  resting  owing,  not  only  against  the 
parties  themselves,  but  also  against  the  representatives  of  the  other  acceptor. 

It  does  not  always  follow  that,  because  the  oath  of  a  party  does  not  contain  a  dinet 
acknowledgment  of  the  debt,  he  must  be  assoilzied  from  the  action ;  Ersk.  b.  iv.  tik  2, 
sect.  14;  but  where  the  oath  of  one  correusy  in  an  indivisible  obligation,  or  his  repn- 
sentative,  imports  no  denial  of  the  debt,  recourse  must  necessarily  be  had  to  the  writ  or 
oath  of  the  other  co-obligants. 

The  defender  anstpered. — Admitting  that  the  acknowledgments  [616]  by  the  two 
acceptors  elide  the  prescription  quoad  them,  and  that  all  the  debtors  in  a  bill  are  liabls 
eingtUi  in  soiidum^  the  argument  derived  from  it,  that  whatever  is  done  by  one  of 
them  must  affect  all  the  rest,  is  founded  entirely  on  the  common  law^  leaving  e&tiielj 
out  of  view  the  statute  as  to  prescription  of  biUs. 

In  that  statute  a  very  important  distinction  is  taken.  Whenever  any  thing  depends 
on  diligence  hamng  been  executed^  or  on  an  action  having  been  raised^  it  is  of  no  coDse- 
quence  against  whom  these  proceedings  take  place.  All  that  is  required  is,  that  there 
shall  be  diligence  or  an  action  upon  the  biU — being  not  only  acts  denoting  that  the 
creditor  does  not  mean  to,  abandon  his  claim,  but  of  a  solemn  and  public  nature.  Bat^ 
alter  the  resting  owing  comes  to  depend  on  personal  acknotdedgmeni,  it  is  only  the  writ 
or  oath  of  the  debtor  that  can  prove  the  resting  owing ;  and  this  term  can  be  applied  to 
no  person  except  the  individiutl  debtor  whose  writ  or  oath  is  taken ;  because,  as  such 
acknowledgments  owe  their  force  solely  to  the  conviction  of  the  subsistence  of  the  debt 
in  the  mind  of  the  individuals  who  make  them,  it  would  be  very  unjust  to  allow  them 
to  affect  those  who  were  of  a  different  opinion. 

Although  joint  acceptors  are  liable  in  solidum  at  common  law,  the  statute  deelsres 
that^  if  six  years  elapse  without  action  or  diligence,  none  of  them  is  liable  at  all,  except 
resting  owing  is  proved  by  the  writ  or  oath  of  the  debtor — thus  virtually  separating  the 
parties,  and  destroying  the  effect  of  that  common  obligation  which  lay  against  them  all 
at  common  law.  It  puts  them  in  the  same  situation  as  if  the  statute  had  never  been 
passed,  but  that  the  bill  had  lost  its  effects,  as  formerly  it  might  have  done  by  the  mere 
lapse  of  time.  In  such  a  case,  it  was  always  competent  to  refer  the  subsistence  of  the 
debt  to  the  oath  of  the  debtor ;  but  it  could  never  have  been  maintained  that  the  oath 
of  one  would  bind  other  parties  to  whom  no  reference  was  made,  or  who  swore  negaiM 
merely  because  they  happened  originally  to  be  all  bound  in  solidum  ;  Fergusson  againat 
Bethune,  7th  March  1811. 

The  Court  adhered. 

[S.C.,  1  S.  417 ;  cf.  APIndoe  v.  Frame,  3  S.  207.] 


No.  181.  F.C.  N.S.  VI.  617.     4  June  1822.     1st  Div.— Lord  Gillies, 

Baillies,  Pursuers. — Crandoim,  O,  Bell. 

Neilson  and  Husband,  Defenders. — Clerk,  MFarlan. 

Implied  Condition— Implied  Will— A  father,  by  his  deed  of  settlement^  bound  hia 
trustees  to  divide  and  pay  over  *'  the  whole  rest  and  residue  of  his  estate ''  equally,  share 
and  share  alike,  to  his  two  daughters,  or  survivor  of  them.  One  daughter  was  at  the 
time  married,  and  had  two  children,  and  afterwards  had  another  child,  and  prede- 
ceased her  father.  The  Court,  on  the  principle  si  sine  liberie  decesserit,  ^  prefeired 
her  children  to  their  mother's  share,  in  a  competition  with  their  aunt,  t^e  other 
daughter. 

Gilbert  Neilson,  merchant,  made  a  deed  of  settlement  on  the  1st  March  1800.  He 
at  that  time  had  two  sons  and  two  daughters,  Jane  and  Cecilia.  Jane  had  been  manMd 
some  years  to  William  Baillie,  and  had  two  children.     Cecilia  was  unmarried.    The 
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deed  of  settlement  was  in  form  of  a  tnist^eed  ;  and  directs  the  trastees  to  pay  "  to  my 
gnnd-childien  (children  of  his  eldest  son)  who  live  with  me,  the  sum  of,  &&  and  in 
case  of  any  of  their  deaths  before  marriage  or  majority  to  the  survivor,"  and  to  pay 
Lb  100  sterling  to  each  of  his  two  sons.  **  And  the  whole  rest  and  residue  of  my  heri- 
table and  moveable  means  and  estate,  I  appoint  and  ordain  my  said  trustees,  or  any  two 
of  them,  who  shall  accept,  survivor  or  survivors  of  them,  to  divide  and  pay  over  equally, 
share  and  share  alike^  to  Jane  Neilson  and  Cecilia  Neilson,  my  own  two  daughters,  or 
survivor  of  them,  regard  being  always  had  to  the  sum  liferented  by  my  wife,  the  piece 
of  ground  and  dwelling-house  thereon,  and  my  hoosehould  furniture  also  liferented  by 
her,  which  are  not  to  be  divided  betwixt  my  two  daughters,  or  survivor  of  them,  and 
foresaids,  until  after  her  decease." 

Jane  died  in  November  1806,  and  her  father,  the  testator,  in  July  1807.  In  his 
lifetime,  but  posterior  to  the  date  of  the  settlement,  Jane  had  another  child,  and  Cecilia 
had  married  Thomas  Peacock.  After  Mr.  Neilson's  death,  an  extended  but  unsigned 
deed  was  found  marked  on  the  back  1806,  containing  the  provisions  of  the  former  deed, 
with  this  exception  that,  while  the  whole  residue  is  destined  to  Cecilia,  the  children  of 
Jane  are  pro-  [618]  -vided  in  a  legacy  of  L.500,  alleged  by  them,  in  the  pleadings  to  be 
noticed  afterwards,  to  be  equal  to  the  amount  of  their  mother's  interest  in  the  succession 
under  the  first  deed.  The  testator's  widow  died  in  July  1807  ;  and,  upon  the  trustees 
then  proceeding  to  divide  the  funds,  a  competition  arose  between  Cecilia  and  th^  chil- 
dren of  Jane, 

The  question  was,  whether  Cecilia  was  entitled  to  take  up  the  whole  residue,  in 
virtue  of  her  own  right  to  the  one-half,  and  as  substitute  to  her  sister  Jane  to  the  other ; 
and  she  maintained  that  the  doctrine  si  sine  liberie  deeeeserU^  &c.  had  no  place  in  the 
discussion,  since  the  testator  made  his  settlement  with  the  express  substitution  in  her 
&vour,  while  Jane  had  two  children  alive,  and  neither  revoked  nor  altered  the  proyision 
after  Jane  died  leaving  an  increased  family ;  and  Cecilia  referred  to  other  circumstances 
in  the  previous  narrative,  which  she  alleged  tended  to  shew  that  it  was  the  testator's 
intention  that  the  substitution  should  take  place  in  her  favour.  She  founded  on  Yule 
agiinst  Yule,  20th  December  1758  ;  Oliphant  against  Oliphant,  19th  June  1793 ;  Erek. 
InsL  b.  iii.  tit.  8,  sect  44-46 ;  Bank,  Inst,  vol.  i.  p.  227 ;  and  maintained  that  the 
cases  relied  upon  by  the  children  of  Jane  were  marked  by  distinctive  specialties. 

Jane's  children,  on  the  other  hand,  contended — ^That  the  principle  si  sine  liberie^  &c. 
vested  in  them  the  right  to  their  mother's  share,  and  that  the  substitution  was  intended 
by  the  testator,  and  would  be  held  in  law,  as  appointed  under  that  implied  condition  ; 
and  referred  to  Magistrates  of  Montrose  against  Robertson,  21st  November  1738, 
reported  by  almost  all  the  collectors  of  the  time ;  Walker  against  Walker,  December 
1744,  Fdleoner  and  Elchies;  Binning  against  Binning,  21st  January  1767;  Dr. 
M'Kenxie  against  Legatees  of  Holt^  2d  February  1781 ;  Wood  against  Aitchison,  26th 
June  1789.  These  cases  do  not  rest  on  specialties,  but  are  ruled  by  the  principle  of 
law  now  laid  down ;  Yule  agaiust  Yule  was  a  question  where  it  was  presumed  that  the 
father  had,  through  design,  not  recalled  this  provision  to  his  brother,  especiaUy  as  the 
provision  was  not  of  the  whole  or  the  greater  part  of  the  estate.  Oliphant's  case  was 
circumstantial,  and  pleaded  without  reference  to  the  case  of  Montrose.  The  question 
related  to  the  power  of  Lord  Oliphant  to  favour  particular  children,  and  exclude  othera 
In  neither  of  the  cases  of  Yule  against  Yule,  or  Magistrates  of  Montrose  against 
Bobertson,  was  there  a  competition  betwixt  a  child  substituted  and  the  children  of  a 
deceased  institute.  Nor  did  these  cases  depend  on  the  humane  rule  of  admitting  grand- 
children  in  place  of  their  predeceasing  parents.  Instead  of  there  being  any  thing  to 
shew  that  the  testator  did  not  intend  Jane's  children  to  succeed  to  her  share,  the  con- 
tiary  is  apparent  from  the  circumstances  of  the  case. 

The  Lord  Ordinary  preferred  the  children  of  Jane  BaiUie,  in  [619]  terms  of  the 
interest  produced,  to  one-half  of  the  funds  in  the  hands  of  the  raisers  of  the  multiple- 
poinding  (the  trustees  under  the  settlement) ;  and  decerned  in  the  preference,  and 
against  the  raisers  of  the  multiplepoinding,  for  payment  accordingly.  To  which  his 
Lordship  adhered. 

Oedlia  Neilson  petiiianed :  And  the  case  being  taken  up  on  petition  and  answers,  a 
hearing  was  ordered.  The  additional  authorities,  JErsL  Inst,  b.  iii  tit.  9,  sect.  9; 
Brown  agauist  Coventary,  June  2d  1792;  Wisha^  against  Grants  16th  June  1763; 


554  BAILLIES  V.   NEILSOKS.  P.aittl,EI.VL 

Fleming  against  Martin,  6th  June  1798 ;  Wallace  against  Wallace,  28tli  January  1807; 
Prin.  of  Equity,  180;  Booghead,  against  Eannie,  14ih  February  1794;  6  Potilier,  566 
— were  cited. 

Lord  Hermand, — The  question  at  issue  rests  on  the  words  of  the  danae,  of  which 
every  syllable  has  a  meaning.  There  is  pietas  in  a  grandfather  as  well  as  in  a  fathsL 
The  former  does  not  the  less  love  his  grandchildren  because  they  are  a  step  more  remote 
than  his  own  offspring.  Many  of  the  cases  relied  on  by  Mrs.  Neilson  relate  to  questiom 
between  collaterals— others  to  legatees.  Bat  these  do  not  apply.  Mr.  Elrskine  was 
inaccurate  in  the  passage  quoted. 

Lord  Balgray, — I  am  of  the  same  opinion,  both  on  general  principles  of  law  and  on 
the  special  circumstances  of  the  case.  The  decision  of  Magistrates  of  Montrose  is 
precisely  in  point 

Lord  Succoth, — Where  provisions  are  given  to  children,  there  is  a  tacit  snbstitation 
of  their  children.  This  may,  no  doubt,  be  got  the  better  of  by  strong  circumstances  or 
expressions  in  the  settlement^  shewing  that  the  father  did  not  intend  the  general  role 
to  apply.     But  I  see  nothing  of  the  kind  here. 

Lord  President, — I  entertain  the  same  opinion.  At  the  same  time,  if  I  bad  been 
sitting  in  Fapinian's  chair  at  this  time  of  day,  I  doubt  whether  I  would  have  given  his 
response.  I  doubt  if  a  person,  although  his  affection  for  them  may  be  strong,  has  the 
same  powerful  feeling  to  provide  for  his  grandchildren  as  for  his  own  offspring.  The 
grandchildren  are  of  another  house ;  and  their  own  father  is  bound  to  provide  for  them. 
I  would  have  felt  a  difficulty  in  carrying  the  doctrine  so  far  as  it  has  t)een  in  many 
cases.  But  I  am  afraid  that,  after  the  high  authorities  on  the  subject,  I  am  no  longer 
at  liberty  to  entertain  these  opinions.  In  Tule's  case,  the  settlement  was  most  natanL 
The  brother  took  as  legatee — the  daughter  as  executrix.  In  Oliphant's,  there  was  no 
substitution  at  all ;  the  case  merely  involved  a  question  of  construction.  They  do  not 
regulate  the  present  case.  In  Cuthbertson  against  Thompson,  1st  March  1781,  the 
Court  considered  the  application  of  the  maxim  to  be  universal,  unless  taken  off  by 
express  words  or  particular  circumstances,  and  that  substi- [620] -tution  necessarily 
implied  at  sine  liberie,  &c.  I  think  the  words  in  the  settlement  in  the  present  instance 
fortify  the  principle. 

The  Court  adhered. 

[S.C.,  1  S.  427;  cf.  Dixon  v.  Brovm,  14  S.  944;  2  Rob.  28;  7  S.RR.  (H.L.)  548; 
Blair's  Executors  v.  Taylor,  3  R.  366.] 


No.  182.  F.C.  N.S.  VI.  620.     4  June  1822. '   let  Div. 

Lady  Montgomery,  Pursuer. — Cransioun,  JaToeson. 

John  Wauchope,  W.S.,  Defender. — Irving,  Forbes, 

Tutor  and  Qurator — factor — Annualrent — ^A  tutor  or  trustee  acting  for  behoof  of  the 
•  other  trustees,  as  their  factor,  entitled  to  remuneration,  and  the  mode  in  which  he  \s 
bound  to  account  determined. 

An  action  of  multiplepoinding  and  for  exoneration  was  brought  by  certain  penoos 
as  trustees  of  Archibald  Earl  of  Eglinton,  and  as  tutors  and  curators  named  by  him  for 
his  daughter,  Lady  Montgomery.  Appearance  was  made  in  this  action  for  Lady 
Montgomery,  who  had  the  residuary  right  to  the  whole  trust-estate,  and  for  the  late 
Archibald  Lord  Montgomery,  her  husband,  for  his  interest.  Mr.  Wauchope,  who  had 
acted  as  cashier  and  agent  for  the  trustees,  of  whom  he  was  one,  gave  in  a  state  of 
accounts,  to  which  the  following  objections  were  made :  \st,  That  an  annual  balance 
should  be  struck  upon  the  accounts,  ^ly.  That  interest  should  be  charged  at  the  rate 
of  five  instead  of  three  and  a  half  per  cent,  Sdly,  That  the  sum  charged  by  Mr. 
Wauchope  for  trouble  was  too  great^  and  the  expence  of  framing  the  accounts  inadmis- 
sible. And,  itlUy,  That  the  expence  of  completing  titles  to  certain  parcels  of  land 
should  be  disallowed,  these  titles  having  been  erroneously  made  up. 

After  considerable  discussion,  Lord  Hermand,  Ordinary,  reported  the  case  to  tba 
Court  upon  informations;   and  the  following  interlocutor  was  pronounced  (2d  Ja|f 
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1812):  ''Upon  report  of  Lord  Hermand,  and  having  advised  the  informations  for  the 
parties,  the  Lords  find,  that  Mr.  Wauchope's  account  must  still  he  hrought  to  an  annual 
halance,  and  that,  in  striking  such  halances,  the  allow-  [621]  -ances  to  Mr.  Wauchope 
for  commission,  trouhle,  and  correspondence  as  cashier  aud  agent  under  the  trust,  and 
for  the  tutors  and  curators,  and  for  Lord  and  Lady  Montgomery,  are  to  he  placed  to  his 
credit:  Find  that,  upon  the  said  annual  halances,  Mr.  Wauchope  is  chargeable  with 
interest  at  the  rate  of  five  per  cent,  after  allowance  of  a  year  for  striking  out  the  same, 
so  far  as  consisting  of  rents  payable  in  victual,  and  of  six  months,  so  far  as  consisting  of 
rents  payable  in  money,  and  of  the  like  period  of  six  months  so  far  as  consisting  of 
other  payments  of  money ;  and  find  that  Mr.  Wauchope  is  not  chargeable  with  interest 
on  his  receipts  de  die  in  diem^  or  until  the  expiration  of  the  paid  periods.  Repels  the 
objections  to  the  allowances  proposed  by  Messrs.  Keith  and  Wilson  for  Mr.  Wauchope 
as  agent  and  cashier  aforesaid ;  as  also,  repel  the  objection  to  the  proposed  allowance  to 
Messrs.  Keith  and  Wilson  for  auditing  the  accounts ;  and,  further,  repel  the  objection 
to  the  charge  for  the  expence  of  the  adjudications  in  implement  relative  to  the  lands  of 
B<^de,  Dreghorn,  Duggon,  and  others ;  and  remit  to  Mr.  Claud  Russell,  accountant,  to 
prepare  a  report  of  the  state  of  accounts  between  the  parties ;  and  remit  to  the  Lord 
Ordinary  to  receive  such  report  when  prepared,  and  to  do  farther  therein  as  he  shall 


.Against  this  interlocutor  mutual  petitions  were  put  in ;  and,  upon  advising  them 
with  answers^  the  following  interlocutor  was  pronounced  (2d  February  1813)  *'The 
Lords  having  resumed  consideration  of  this  petition,  and  advised  the  same  with  answers 
thereto^  and  having  advised  the  counter  petition  for  Mr.  Wauchope,  they  refuse  the 
prayer  of  the  petition  for  Lord  and  Lady  .  Montgomery ;  and  on  the  petition  for 
Mr.  Wauchope,  they  alter  their  former  interlocutor  reclaimed  against,  and  repel 
the  whole  objections  to  the  report  of  Messrs.  Keith  and  Wilson,  and  approve  of  the 
said  report  in  the  whole  heads  and  articles  of  the  same,  including  the  allowance 
tfaeroin  suggested  for  Mr.  Wauchope,  as  agent  and  cashier,  and  the  allowance  to 
Messrs.  Keith  and  Wilson  for  auditing  the  said  accounts  and  preparing  the  said  report ; 
and  remit  to  the  Lord  Ordinary  to  proceed  accordingly." 

These  interlocutors  were  carried  to  appeal ;  and  the  judgment  of  the  House  of  Lords 
was,  "That  the  said  interlocutor  of  the  Lords  of  Session  in  Scotland  of  the  2d  February 
1813,  complained  of  in  the  said  appeal,  be,  and  the  same  is  hereby  reversed;  and  be  it 
further  ordered,  that  the  cause  be  remitted  back  to  the  Court  of  Session  in  Scotland  to 
review  the  seve^  other  interlocutors  in  part  complained  of  in  the  said  appeal,  so  far  as 
the  same  is  complained  of:  And  it  is  further  ordered,  that  the  Judges  of  the  First 
Division,  to  whom  the  said  cause  is  hereby  remitted,  do  require  the  opinion  of  the 
Second  Division  upon  the  matters  or  questions  of  law  arising  in  the  said  cause." 

[6223  Upon  advising  a  petition  on  the  part  of  Lady  Montgomery  to  have  the  judg- 
ment applied,  the  Court  appointed  Lady  Montgomery  to  state  in  a  minute  the  oliject  of 
die  remit  from  the  House  of  Lords,  '*  and  the  points  of  law,  which,  in  pursuance  of  said 
remit,  are  now  to  be  considered  by  the  Court." 

Lady  Montgomery  then  maintained,  1^,  That  by  the  law  of  Scotland  no  trustee, 
guardian,  or  agent,  is  entitled  to  make  any  profit  under  any  mode  of  management  or 
accounting ;  and  that  all  the  rules  laid  down  by  the  writers  on  the  law  of  Scotland 
acknowledge  the  fundamental  principle,  that  a  tutor,  trustee,  or  agent,  can  in  no  case  be 
audor  in  rem  euam.  2dly^  That  a  person  in  such  a  situation  is  bound  to  act  with  an 
ordinary  degree  pi  diligence  in  the  management  of  the  said  affairs ;  he  must  account  for 
such  profits  as  might  have  been  made  by  a  person  of  ordinary  capacity,  diligence,  and 
attention,  in  .the  circumstances  of  the  case. 

Memorials  were  afterwards  given  in,  on  advising  which,  the  Court  ordered  the  same 
to  be  communicated  to  the  Judges  of  the  Second  Division  and  the  permanent  Lords 
Ordinary,  accompanied  by  the  following  questions  ? 

Is^  lis  it  inconsistent  with  the  law  of  Scotland,  when  a  person  names  his  law-agent 
and  cashier  to  he  one  of  several  tutors  and  curators  to  his  children,  and  trustee  for  the 
management  of  his  estates — that  the  rest  of  the  tutors,  curators,  and  trustees,  should 
appoint  the  said  law-agent  to  be  also  law-agent  and  cashier  for  them  1 

2(2,  If  so  appointed  and  so  acting,  is  the  law-agent  and  cashier,  in  respect  that  he  is 
also  a  tutor  and  trustee,  bound  to  account  in  a  different  manner,  and  on  difbrent 
pnncipleSi  from  what  would  have  been  competent  to  a  stranger  agent  and  cashier } 
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3d,  Is  the  mode  of  accounting  ordered  by  the  interlocutor  of  the  Fitet  Division  of 
2d  July  1812,  as  between  Lord  and  Lady  Montgomerie  and  Mr.  Wauchopoi  agrBeabla  to 
the  law  of  Scotland  t 

itJif  Is  there  any  other  mode  or  principle  of  accounting  which  is  more  agreeaUe  to 
the  law  of  Scotland,  or  to  the  circumstances  and  equity  of  the  caset 

5th^  In  particular,  is  Mr.  Wauchope,  by  the  law  of  Scotland  bound  to  account  for 
the  actual  profits  which  he  may  have  derived  by  the  balances  which  at  any  time 
remained  in  his  hands  1 

6/A,  Is  Mr.  Wauchope,  as  law-agent  and  cashier  under  the  other  tutors  and  trustees, 
barred  from  the  recompense  for  his  trouble,  in  respect  that  he  was  also  a  tutor  and 
trustee? 

7^,  Is  it  inconsistent  with  the  practice  of  the  law  of  Scotland,  for  a  law-agent  and 
cashier,  in  so  extensive  a  concern,  to  have  his  accounts  audited  and  the  vouchers  com- 
pared by  an  accountant  before  they  are  finally  approved  of  by  the  tutors  and  tousteest 
and  is  the  expence  of  such  audit  by  the  accountant  a  legal  charge  against  them  and  their 
constituents  % 

To  which  several  questions  the  following  answers  were  given  in. 

[623]  In  answer  to  the  firsts  second,  and  sixth  questions  submitted  to  us,  we  ate  of 
opinion  that  it  is  consistent  with  the  law  and  practice  of  Scotland  for  tutors,  cuiatoz^ 
and  trustees  to  nominate  one  of  their  number,  especially  one  who  has  been  the  family 
agent  of  their  constituent^  to  act  as  their  agent  and  cashier ;  that^  while  offidatug  in 
such  capacity,  he  is  entitled  to  the  usual  remuneration  of  an  ordinary  agent  and  cashier; 
and  that^  in  accounting  with  his  co-tutors,  curators,  or  trustees,  such  person  is  notboimd 
to  account  in  a  different  manner,  or  on  different  principles,  from  what  would  have  been 
incumbent  on  a  stranger  agent  and  cashier.  But  we  are,  however,  of  opinion,  that^  in  a 
question  of  accounting  wiUi  the  pupil  or  minor,  or  person  for  whose  behoof  the  trost 
has  been  constituted,  the  individual  who  has  so  acted  as  agent  and  cashier  is  not 
exempted,  on  account  of  his  appointment  as  such,  from  any  of  t^e  obligations  incumbent 
on  him  as  tutor,  curator,  or  trustee. 

As  to  the  seventh  question,  we  are  of  opinion  that  it  is  consistent  with  the  practioe 
of  Scotland,  in  the  management  of  extensive  estates  and  concerns,  to  have  the  aoooonts 
of  the  agent  and  cashier  audited  from  time  to  time  by  a  respectable  accountant;  and 
that,  in  general,  the  charge  thereby  incurred  is  allowed  at  a  settlement ;  but  where  the 
principles  of  such  accounting  are  said  to  be  erroneous,  and  a  farther  investigation 
becomes  necessary,  the  propriety  of  such  charge  must  depend  on  the  result  of  the  final 
accounting.  As  to  the  remaining  questions,  third,  fourth,  and  fifth,  we  are  of  opinion 
that^  by  ti^e  law  of  Scotland,  a  person  in  the  situation  of  Mr.  Wauchope  is  not  bound  to 
account  for  the  actual  profits  which  he  may  have  derived  by  the  balances  which,  at  any 
time,  remained  in  his  hands.  But  before  being  able  to  give  a  decided  opinion,  farther 
than  is  above  expressed,  as  to  the  proper  mode  in  which  the  accounting  in  this  case  should 
be  stated,  it  appears  to  us  that  a  remit  should  be  made  to  another  accountant  again  to 
audit  the  accounts  in  question,  and  to  make  out  such  states  and  views  thereof  as  may 
occur  to  him  to  be  proper  in  the  circumstances  of  this  case,  and  taking  into  consideration 
the  proceedings  that  hiave  taken  place  therein,  or  as  may  be  suggested  by  either  of  the 
parties.  (Signed)        D.  Botlb. 

WrLUAK  MlLLKB. 

Wm.  M'Lbod  Bankatthx. 

Bo.  CRAIOI& 

D.  Montpbnny. 
David  Douolas. 

I  agree  with  the  other  Judges  in  the  answers  to  the  1st,  2d,  6th,  and  7th  questions; 
but  as  to  questions  3,  4,  and  5, 1  am  of  opinion  that^  before  saying  whether  a  person  in 
Mr.  Wauchope's  situation  is  or  is  not  bound  to  account  for  the  actual  profits  which  he 
may  have  derived  from  the  balances  which  at  any  time  may  have  re-  [624]  -mained  in 
his  hands,  we  ought  to  see  the  proposed  report  of  the  accountant. 

(Signed)        Wm.  Bobsbtsok. 

I  concur  in  opinion  with  Lord  Bobertson.  (Signed)        An.  Gillibs. 

N.  B.  Lord  Cringletie  gave  his  opinion  at  great  length,  which  will  be  found  among 
the  other  papers  in  the  Advocates'  Library. 
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The  Judges  of  the  First  Divisioii,  after  considering  these  opinions,  remitted  the  whole 
cause  to  Mr.  Charles  Selkrig,  accountant^  who  made  up  a  report ;  and  this  having  heen 
foUowed  hy  ohjections  and  full  pleadings,  the  Court  again  took  the  opinion  of  their 
Lordships  of  the  Second  Division,  with  regard  to  those  points  upon  which  they  had 
formerly  required  more  ample  information. 

This  opinion  was :  *'  Having  considered  the  reports  of  Mr.  Selkrig,  and  relative 
papers,  transmitted  to  us,  we  are  of  opinion  that,  under  all  the  circumstances  of  this  case, 
the  proper  mode  of  accounting  in  this  case  is, 

"  1.  That,  for  all  the  money  received  by  Mr.  Wauchope,  as  cashier  and  agent,  during 
the  currency  of  each  year,  he  ought  to  be  charged  with  interest  at  3  per  cent,  de  die  in 
dieniy  to  the  end  of  the  year ;  and  that  the  account  ought  to  be  closed,  and  a  balance 
struck. 

''  2.  That,  within  three  months  after  closing  each  year's  account^  it  is  proper,  as 
suggested  by  the  accountant^  that  Mr.  Wauchope  ^ould  be  considered  as  bound  to  have 
lent  out  on  securities,  bearing  5  per  cent,  interest^  such  part  of  the  actual  balances  on 
hand  as  may  be  consistent  with  the  probable  exigencies  of  the  estate,  it  being  under- 
stood that,  tiU  the  money  is  so  held  as  lent  out,  Mr.  Wauchope  is  to  be  liable  for 
interest  at  the  rate  of  3  per  cent,  de  die  in  diem.  We  accordingly  see  that  those 
principles  have  been  adopted  by  Mr.  Selkrig ;  but  whether  the  sums  which  ought  to  be 
charged  at  5  per  cent,  against  Mr.  Wauchope  are  precisely  those  which  the  accountant 
has  brought  out^  we  have  not  thought  it  our  duty  to  enquire. 

"  We  are  likewise  of  opinion  that^  supposing  the  above  principles  of  accounting  to  be 
adopted,  the  sums  proposed  by  Messrs.  Keith  and  Wilson  to  be  allowed  to  Mr.  Wauchope 
are  no  more  than  a  fair  and  reasonable  remuneration  for  the  duties  devolved  on  him  in 
the  department  as  agent  and  cashier  to  the  trustees  and  tutors  and  curators  of  Lady 
Montgomery ;  and  we  are  disposed  also  to  concur  in  the  opinion  of  Mr.  Selkrig,  that 
the  ezpence  of  preparing  and  auditing  the  accounts  of  Messrs.  Keith  and  Wilson  ought 
to  be  allowed." 

[626]  A  judgment  was  pronounced  in  conformity  with  this  opinion ;  and  the  case 
was  afterwards  settled  by  a  compromise. 

[S.C.,  1  S.  421;  cf.  Mobarts  v.  Court,  11  S.  319;  Cochrane  v.  Black,  17  D.  329; 
Aitken  v.  Hunter,  9  M.  758,  760.] 
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Pease,  Wkays,  and  Trigg,  Pursuers. — Marshall. 

Smith  and  Jameson,  Defender. — Boyd,  Oreenehields. 

Mandate — Foreigner. — The  Court  refused  to  receive,  in  two  actions  conjoined,  a  mandate, 
qualified  with  the  condition  that  the  mandatory  was  not  to  be  liable  in  past  ezpences 
in  the  one  case,  and  in  neither  past  nor  future  ezpences  in  the  other. 

These  parties  raised  actions  against  each  other,  which  were  conjoined.  The  claim  at 
the  instance  of  Pease,  Wrays,  and  Trigg  (merchants  in  Hull),  the  defenders,  was  dis- 
missed with  ezpences,  and  the  auditor  reported  as  to  their  amount  While  matters 
were  in  this  state,  and  while  the  action  at  the  instance  of  Smith  and  Jameson  was 
proceeding.  Pease,  Wrays,  and  Trigg's  mandatory  died,  and  they  appointed  a  new 
mandatory  in  his  place.  The  new  mandatory,  however,  before  he  produced  the  mai^date, 
lodged  two  minutes  respectively  applicable  to  the  two  actions.  In  the  action  at  the 
instance  of  Smith  and  Jameson,  the  new  mandatory  protested  that  he  would  not  at  ail 
he  liable  for  any  ezpences ;  and  that,  if  the  mandate  should  not  be  admitted  under  that 
qualification,  he  declined  Altogether  to  lodge  it  in  process*  As  to  the  action  at  Pease, 
Wrays,  and  Trigg's  instance,  the  mandatory,  though  willing  to  bear  any  ezpence  to  be 
incurred  posterior,  would  not  be  responsible  for  any  ezpence  prior  to  the  date  of  the 
mandate.  • 

Smith  and  Jameson  objected  to  mandates  thus  qualified  being  received ;  and  the 
Court  ordered  memorials, 


558  PEASE,   WKAT,   ft  TRIGG  V,    SMITH  ft  JAMESON.      F.aini,U.fl 

The  mandatoiy  pleaded — ^That  one  mandatory  doea  not  leprosent  another ;  Howdeu 
against  Hepbom's  Trustee,  14th  [626]  January  1818.  A  foreign  defender  does  wA 
require  to  provide  a  mandatory ;  lUtchie  against  Scott,  July  1784 ;  Leigh  against  Bose, 
19th  December  1792. 

Smith  and  Jameson  anewered — ^They  were  called  as  defenders  by  Pease,  Wrays,  and 
Trigg,  who,  residing  in  England,  produced,  as  a  matter  of  course,  a  mandate  in  common 
form.  But,  on  the  death  of  their  mandatory,  they  must  bring  forward  a  new  mandsto^ 
to  whom  Smith  and  Jameson  may  look  for  ezpences.  The  Court  will  not  receive  a 
nominal  mandate;  Pringle  against  Kennedy,  16th  June  1738,  Diet.  vol.  i.  p.  324; 
Potter  against  Bobertson,  25th  July  1739,  Kilk. ;  O'Haggan  against  Boyd,  Slst  July 
1761;  Irvine  against  Wannoch  and  Malcolm,  June  1765;  and  Hope  against  Orr,  8fih 
February  1780;  Hope  against  Mutter,  10th  June  1797.  The  actions,  by  being  con> 
joined,  have  become  one.  The  new  mandatory  is  the  legal  representative  of  the 
principal,  and  must  fill  his  place.  He  can  as  little  stipulate  that  the  Court  shall  subjecl 
him  in  only  a  part  of  the  costs,  as  the  principal  himself  can  do. 

The  Court  found  that  the  mandate,  as  qualified,  is  not  sufficient  to  entitle  the 
mandatory  to  appear  in  the  ooigoined  actions. 
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Dingwall,  Pursuer. — Jardirie. 

M'COMBIB  and  Others,  Defenders. — Moncrieff,  O.  J.  Bell. 

Trust. — In  a  latent  trust  the  truster  preferred  to  the  creditors  of  the  trustee. 
Statute  1696,  c  25. — If  applicable  where  latent  trust  is  inferrable  from  circumstances  1 

In  1810,  Dingwall  purchased  two  shares  of  the  Leith  and  Clyde  Shipping  Company, 
the  price  of  which  he  paid  from  his  own  funds.  The  one  share  was  entered  in  the 
books  of  the  Company  in  his  own  name,  but  the  other,  on  account^  as  was  [627]  alleged, 
of  certain  regulations  of  the  company  relative  to  the  admission  of  purchasers  of  shsrea, 
and  the  limiting  the  number  of  shares  to  be  held,  was  entered  in  the  name  of  Thomson. 
The  dividends  on  both  shares  were  regularly  paid  to  Dingwall ;  and  it  did  not  appear 
that  Thomson  ever  attended  any  of  the  company's  meetings.  In  December  1815, 
Thomson  reconveyed  this  share  to  Dingwall — the  assignation  proceeding  on  the 
narrative  that  the  share  had  been  bought  with  Dingwall's  money,  and  had  been  held 
from  the  first  by  Thomson  in  trust  for  his  behoof.  This  conveyance  Dingwall  lodged 
with  the  manager  of  the  company,  requesting  that  the  share  might  be  transferred.  l%ii 
request  was  declined. 

Thomson  shortly  afterwards  became  bankrupt ;  and  executed  a  trust  disposition  of 
his  estate  and  effects,  in  favour  of  M^Combie  and  others,  for  behoof  of  his  creditonL 
M'Combie  was  stated  to  be  a  part  manager  of,  or  took  an  active  share  in,  the  company 
concerns.  By  a  regulation  of  the  Company,  if  any  partner  sells  his  share  without  the 
concurrence  of  the  company,  it  is  optional  to  the  company  either  to  receive  the  purchaser 
as  a  partner,  or  pay  him  the  value  of  his  share.  And  provision  is  also  made,  in  case  of 
the  bankruptcy  of  a  partner,  that  the  other  partners  may  take  the  share  for  the 
company,  paying- to  his  creditors  the  value.  On  the  12th  April  1817,  the  Shipping 
Company  (clandestinely  as  alleged  by  Dingwall)  took,  for  a  price,  an  assignation  horn 
the  trustees  to  Thomson's  share,  upon  condition  of  bcdng  warranted  against  Dingwall's 
right.  The  trustees  and  the  manager  of  the  company  then  raised  an  action  of  rednctton 
of  the  assignation  to  Dingwall.  The  Lord  Ordinary  reduced  the  assignation  on 
consideration  of  the  terms  of  the  contract  of  copartnery;  and  found  (1st  July  1819, 
17th  February  1820)  that  Thomson's  trustees  were  entided  to  convey  his  share  to  the 
oompany.  His  Lordship  added,  in  a  note,  that,  from  the  action  being  merely 
reductive,  he  could  not  determine  the  question  whether  Dingwall  was  entitled  to  rank 
for  the  whole  sum,  or  only  as  an  ordinary  creditor  of  Thomson. 

Dingwall  then  instituted  an  action  of  declarator,  concluding  that  it  should  be  foond 
and  deckred  that  the  share  in  question  pertained  and  belonged  to  him ;  and,  in  support 
of  his  actioui 
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Mainiained^  that  there  tras  real  evidence  in  the  circumstances  of  the  case,  that  the 
share  was  his  exclusive  property,  and  had  been  held  in  trust  for  his  behoof  by  Thomson. 
The  provisions  of  the  statute  1696,  c.  25,  do  not  apply ;  Eamsay  against  Perth  Butchers, 
30th  July  1748,  KiUc,;  Anderson  against  Park,  25th  January  1804,  not  reported; 
Executors  of  Montgomery,  7th  February  1811;  Bank  of  Scotland  against  Stewart,  7  th 
February  1811 ;  Halkerston  against  Lindsay,  26th  February  1783.  The  imputation  of 
fiaud  is  quite  idle.  As  to  the  latency  of  the  trust,  the  creditors  are  only  entitled  to  the 
property  of  a  bankrupt  as  it  stood  at  the  date  of  the  bankruptcy.  Insolvency  cannot 
place  [628]  the  trustee  in  a  better  situation  than  the  bankrupt  stood  in  while  solvent. 
Nor  does  there  seem  to  be  any  difference  between  the  case  where  a  sequestration  has 
followed,  and  where  matters  are  extrajudicially  settled  by  a  voluntary  trust;  Stair^s 
Ind,  b.  L  tit  10,  sect.  16 ;  b.  iv.  tit.  40,  sect.  21 ;  Bank,  Inst.  b.  iv.  tit.  45,  sect  34, 
102;  Enk,  Inst.  b.  iii.  tit.  5,  sect.  10.  A  right,  therefore,  which  was  previously 
oon(Utional,  must  remain  conditional,  and  what  was  held  in  trust  must  continue  to  be 
held  in  trust. 

The  distinction  between  a  jvs  in  re  and  a  ju6  ad  rem,  as  applied  to  the  present 
question,  is  quite  novel  and  dangerous — trade  could  not  exist  if  it  were  enforced; 
Gilchrist  against  Thompson,  4th  July  1809,  not  reported;  unuequisqiie  debet  scire 
oonditumem  efue  eum  quo  contrahU.  The  exceptions  from  this  rule,  as  in  instaucee  of 
collusion,  of  indorsation  of  bills,  have  no  relation  to  the  present  case.  The  decision  of 
Bedfeam  is  inapplicable.  There  is  a  great  difference  between  the  question  occurring 
with  the  trustee's  creditors  and  with  a  bona  fide  onerous  purchaser ;  Doufs  Reports^  i. 
60,  73. 

Maccombie,  for  Thomson's  creditors,  maintained — ^That  the  trust  was  not  proved  in 
terms  of  stat.  1696,  c.  25:  That  the  transaction  was  a  fraud  upon  the  company;  and 
that  the  creditors  had  trusted  to  this  share  as  a  fund  of  payment  Thomson,  standing 
as  a  partner,  would  have  been  liable  for  all  the  company  debts,  to  the  obvious  prejudice 
of  his  own  creditors ;  and,  conversely,  are  not  these  creditors  entitled  to  the  benefit  of 
this  share  t  Dingwall  is  endeavouring  to  rear  up  again  the  doctrine  of  tantum  et  tale, 
which  has  already  created  such  confusion  in  our  law ;  but  the  great  distinction  of  rights 
into/tts  ad  rem  and^iM  in  re  affords  a  safe  and  sure  rule  to  solve  all  difficulties  on  the 
point  And  although  this  rule  may  be  modified  by  equity,  this  at  least  is  clear,  that  a 
person  who  has  left  his  property  apparently  vested  in  another,  to  the  effect  of  raising  a 
false  credit  and  deceiving  third  parties,  cannot  set  up  his  secret  right  against  them.  To 
the  maxim  cusignaiua  tttiturjure  auctoris,  the  case  of  Bedfeam,  22d  November  1805 
(House  of  Lords,  26  th  May  1813),  affords,  in  the  present  case,  a  conclusive  answer.  No 
doubt^  under  a  latent  trust,  the  trustee  is  bound  to  convey ;  but  then  that  obligation  is 
personal,  not  real ;  there  is  a  jua  ad  rem,  which  may  be  the  foundation  of  a  personal 
action,  but  is  not  a  real  quality ;  M'Night  against  Bertram,  January  1797,  not  reported. 

The  Lord  Ordinary,  on  the  grounds  that  Dingwall  held  the  share  in  the  Shipping 
Company  concern  in  the  name  of  Thomson,  who  never  drew  any  part  of  the  proceeds 
thereof  himself,  but  that  Dingwall  drew  the  whole  proceeds  and  emoluments,  and 
applied  the  same  for  his  own  behoof,  and  that  Thomson,  in  December  1815,  assigned 
and  conveyed  the  share  which  stood  in  his  name  to  Dingwall,  and  which,  in  consequence 
of  the  trust  by  [629]  which  alone  this  subject  stood  in  his  name,  he  was  bound  to  do, 
found  that  the  creditors  of  Thomson  cannot  stand  in  a  better  situation  than  he  did ;  that 
the  Act  1696  did  not  apply  to  the  circumstances  of  the  case,  so  far  as  Thomson's 
creditors  are  concerned ;  and  that  Dingwall  is  entitled  to  draw  the  whole  price  arising 
from  the  sale  of  this  share. 

Thomson's  cwHtoiB  petitioned ;  but  the  Courts  on  advising  the  case  on  petition  and 
answers,  adhered. 

[S.C.,  1  S.  431 ;  cf.  2  S.  567  note ;  Heritable  Reversionary  Company  v.  MiUar,  19  B. 

(H.L.)  51.] 
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No.  185.       F.C.  N.S.  VL  629.     7  June  1822.     2nd  Div.— Lord  Cringktio. 

Mill,  Pursuer. — Oraham  Bell, 

Mair,  Defender. — Forsyth. 

Jurisdiction — Staiute  25  Geo.  IIL  e,  51. — In  a  proBecution  under  the  25th  Geo.  IIL  c 
51,  relating  to  the  post-hone  duties,  it  is  not  competent  to  review,  in  the  Court  of 
Session,  a  decision  by  the  quarter  sessions  upon  appeal  from  the  justices. 

By  stat.  25  Qeo.  III.  c  51,  sect.  57,  relating  to  the  post-horse  duties,  it  is  enacted, 
that  pecuniary  penalties  which  shall  amount  to  the  sum  of  L.50  and  upwards  shall  1» 
sued  for  in  hu  Majesty's  Court  of  Session,  Court  of  Justiciary,  or  Court  of  Exchequer 
in  Scotland ;  and,  by  sect.  59,  it  is  enacted,  "  That  it  shall  and  may  be  lawful  to  and 
for  any  justice  of  the  peace  residing  near  the  place  where  the  offence  shall  be  committed 
to  hear  and  determine  any  offence  against  this  Act  which  subjects  the  offender  in  any 
pecuniary  penalty  not  amounting  lo  L.50,  which  said  justice  of  the  peace  is  hereby 
authorized  and  required,"  &c.  "  And  if  any  person  or  persons  shall  think  himself  or 
themselves  aggrieved  by  the  judgment  of  any  such  justice,  then  he,  she,  or  they  shall 
and  may  (upon  giving  security  to  the  amount  of  such  penalty  or  forfeiture,  together  with 
such  [630]  costs  as  shall  be  awarded,  in  case  such  judgment  shall  be  affirmed)  appeal  to 
the  justices  of  peace  at  the  next  general  quarter  sessions  for  the  county,  riding,  or  place, 
who  are  hereby  empowered  to  summon  and  examine  witnesses  upon  oath,  and  finally  to 
hear  and  determine  the  same,"  &c. 

By  stat  57  Geo.  III.  c.  59,  sect.  25,  it  is  enacted,  '*  That^  from  and  after  the  said 
dlst  day  of  January  1818,  all  pecuniary  penalties  amounting  to  L.10  or  upwards,  and 
not  amounting  to  L.50,  imposed  by  this  Act,  or  by  the  said  Act  of  the  25th  year  of  his 
present  Majesty's  reign,  may  be  sued  for,  recovered,  and  levied,  either  in  the  numner 
prescribed  by  that  Act  with  regard  to  penalties  amounting  to  L.50,  or  in  the  manner 
thereby  prescribed  with  regard  to  penalties  not  amounting  to  L.50 :  and  all  pecuniary 
penalties  not  amounting  to  L.10  imposed  by  this  Act,  shall  be  sued  for,  recovered,  and 
levied  in  the  manner  prescribed  by  the  said  Act  of  the  25th  year  of  his  Majesty's  reign 
with  regard  to  penalties  of  the  same  amount." 

Mill,  the  farmer  of  the  post-horse  duties,  presented  an  information  complaint  before 
the  Justices  of  Peace  against  Mair,  concluding  for  a  penalty  of  L.20,  for  which  the 
Justices  decerned.  Mair  then  appealed  to  the  Quarter  Sessions,  who  afibmed  the 
conviction  of  the  Justices. 

Lord  Cringletie,  Ordinary,  upon  a  suspension  being  brought,  ''dismissed  the 
suspension  as  incompetent ;  and  found  the  letters  orderly  proceeded." 

Mair  petitioned^  and  pleaded — By  the  statutes  the  jurisdiction  of  the  Supreme  Court 
is  not  only  not  excluded,  but  it  is  expressly  declared  that,  with  regard  to  penaldea  of 
L.10  and  L.50,  the  Court  of  Session  shall  have  a  jurisdiction  in  the  first  instance.  This 
proeecution  might  have  been  brought,  in  the  first  instance,  in  this  Court ;  and  it  would 
be  equally  unfounded  and  dangerous  to  exclude  their  jurisdiction  as  a  court  of  appeal, 
when  the  Court  was  open  to  both  parties  for  the  trial  of  the  question  in  the  first 
instance.  The  clause  in  the  statute  "finally  to  hear  and  determine  such  cases  "does 
not  exclude  the  radical  jurisdiction  of  this  Court ;  Buchanan  against  Towart,  10th 
March  1754. 

It  may  be  true  that,  by  the  26th  of  Queen  Anne,  cap.  26,  the  Court  of  Sessicui  is 
authorised  to  determine  revenue  questions  in  Scotland.  But,  if  a  new  tax  be  imposed 
by  a  special  statute  which  regulates  the  mode  of  levying  it,  and  if  the  Legislature 
expressly  authorise  the  tax  to  be  enforced  in  the  ordinary  courts  of  law,  and  do  not,  in 
express  terms,  prohibit  the  ordinary  forms  of  review  by  advocation,  suspension,  and 
reduction,  these  forms  will  be  competent.  The  point  was  decided  in  Mill  against 
Campbell,  Summer  Session  1820  (not  reported).  The  real  question  is,  Whether  the 
Justices  have  not  exceeded  their  powers  by  misapplying  the  revenue  statutes^  and 
extended  them  to  a  case  which  [631]  does  not  fall  under  them ;  Dawson  agusst 
Allardice,  18th  February  1809. 

Mill  answered — This  is  clearly  a  case  of  revenue  law,  and,  as  such,  only  originally 
cognizable  by  the  Court  of  Exchequer ;  Act  6  Anne,  c.  26.     Although  the  Act  25  Gea 
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HI.  c  51y  upon  which  this  prosecution  is  solely  laid,  gave  parfc  of  this  jurisdiotioD  to 
the  Justices  of  Peace  and  part  to  this  Courts  alternatively  with  the  Coart  of  Exchequer, 
still  what  was  not  expressly  taken  away  remained  with  the  Exchequer.  It  was,  there- 
fore, not  necessary  to  exclude  the  jurisdiction  of  this  Court  in  this  matter ;  on  the  con- 
tnuy,  it  was  absolutely  necessary  to  confer  it ;  because,  independent  of  the  statute,  this 
Court  had  no  jurisdiction ;  Erskiney  b.  i.  tit  2,  sect.  7. 

The  Act  expressly  invests  the  Quarter  Sessions  with  the  final  determination 
of  the  case;  and,  wherever  no  excess  of  power  is  alleged,  the  natural  meaning  has 
been  given  to  the  expression,  by  refusing  review ;  and  the  distinction  between  review 
on  the  ground  of  excess  of  power  and  a  mere  error  in  judgment  on  the  merits  has  been 
distinctly  recognised ;  Lord  Prestougrange  against  Justices  of  Peace  of  Haddington,  8th 
January  1756 ;  Kcdmes  ;  Countess  of  Loudoun  against  Ayrshire  Road  Trustees,  28th 
May  1793;  Dawson  against  AUardice,  ut  supra;  Young  against  Mill,  28th  June  1814. 
In  the  case  of  Mill  against  Campbell,  ut  mprc^  the  ground  of  suspension  was  excess  of 
power. 

The  Court  adhered,  '*  in  respect  there  is  no  allegation  of  an  excess  of  power  on  the 
part  of  the  Justices  of  Peace  or  Quarter  Sessions." 
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SwATNB,  Petitioner. — Q.  J,  Bell,  Oreemhields, 

Fife  Banking  Company,  Eespondents. — More, 

Arredment — Executor. — ^Arrestment  used  on  a  dependence  found  competent  in  the 
hands  of  debtors  after  a  general  confirmation  has  been  expede  of  the  personal  estate  of 
the  deceased. 

A  petition  was  given  in  for  George  Swayne  as  tutor-at-law  for  Mary  Spittal  Swayne, 
and  who,  on  her  behalf,  had  expede  a  genentl  confirmation  of  the  personal  estate  of  her 
father,  James  Swayne,  for  recalling,  as  inept^  certain  arrestments  used,  after  the  con- 
firmation had  been  expede,  on  a  depending  action,  by  the  Fife  Banking  Company,  in  the 
hands  of  debtors  to  the  estate. 

In  support  of  the  petition,  it  was  pleaded — Creditors  can  arrest  only  the  debts  or 
effects  which  belong  to  their  debtor ;  but  the  executor,  in  whom  the  funds  are  Tested, 
is  so  &r  from  being  a  debtor  to  the  creditors  of  the  deceased,  that  he  is  a  trustee  for 
them.  Nor  can  arrestments  be  justified  as  a  means  of  procuring  security  from  the 
executor,  as  he  has  already  found  caution  in  the  confirmation  ;  nor  can  they  be  used  as 
a  means  of  obtaining  a  preference  over  the  other  creditors ;  for,  the  estate  being  vested 
in  a  trustee  for  their  common  behoof,  the  distribution  among  the  creditors  cannot  be 
affected  by  arrestments  used  before  or  after  six  months  from  the  defunct's  death ;  Russell 
against  Simes,  BeWa  Dedeione.  It  may  be  competent  for  creditors  who  have  decrees 
and  parata  exeeutio  against  the  executry  fund[s,  by  personal  diligence  against  the 
executor,  or  by  poinding,  or  by  arrestment  and  furthcoming,  either  to  force  the  executor 
to  pay  or  to  bring  a  multiplepoinding,  or  to  constitute  for  themselves  a  preference  over 
the  funds ;  but  the  respondents  have  not  yet  shewn  themselves  entitled  to  have  execu- 
tion against  the  funds,  or  to  claim  any  preference  over  the  funds.  The  only  effect  of 
the  arrestment  is  to  prevent  the  executor,  as  trustee  for  all  concerned,  from  enforcing 
payment  of  the  debts  due  to  the  executry,  and  thus  endangering  the  common  fund. 

[633]  The  respondents  answered — ^The  case  of  Russell  against  Simes  has  no  applica- 
tion to  arrestments  used  in  the  hands  of  debtors  after  confirmation.  If,  during  a  man's 
life,  lus  funds  may  be  arrested  in  the  hands  of  his  debtors,  it  would  be  difficult  to  find 
a  principle  for  maintaining  that  they  are  not  arrestable  by  his  creditors  after  his  death. 
To  be  sure,  if  the  next  of  kin  do  not  chuse  to  confirm,  the  funds  of  the  deceased  can  be 
attached  by  his  creditors  only  by  confirmation,  qua  creditors.  But,  if  the  next  of  kin 
confirm,  the  effects  then  become  arrestable  in  the  hands  of  debtors,  just  as  they  would 
have  been  had  the  deceased  been  alive ;  BdVe  Gom.  vol,  ii,  p.  90,  No.  769 ;  Atkinson, 
F,C.  VOL.  II,  36 
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Muir,  and  Bogle,  against  Learmonth  and  Lindsay,  14th  January  1808 ;  Laing  agiimi 
Nichol,  8th  July  1741,  ElcMea.  The  executor  may  be  a  trustee  in  this  respect  that,  i! 
he  chusee  to  account  to  the  creditora  for  all  the  funds  intromitted  with,  no  farther 
demand  can  be  made  against  him.  But  he  is  not  a  trustee  in  any  other  sense,  as  ha 
confirms  for  his  own  benefit^  and  not  as  acting  for  the  creditors ;  and,  if  he  chuaaa  to 
pay  their  debts,  they  cannot  require  him  to  account  for  his  intromissions.  Ba^  evea 
though  he  were  a  trustee  in  the  strictest  sense,  nothing  is  more  common  than  for  a 
party  who  has  claims  against  trustees  to  arrest  the  trust  funds  in  security  of  his  pay- 
ment If  it  is  admitted  that  arrestments  might  be  used  upon  a  decree,  airestmntg 
upon  a  depending  process  must  Jikewise  be  competent^  as  they  have  been  expressly 
authorised  by  statute,  and  do  not  depend  upon  usage  alone. 

The  Court,  on  the  ground  that  the  arrestment  was  not  an  inhabile  diligence,  refoaed 

the  petition. 

[8.C.,  1  8.  445.] 
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Eabl  of  Wkmyss,  Pursuer. — Thomson,  Jeffrey,  JiPKenaie,  Forbes, 

Duke  of  Qubensberry's  Exbcutobs  and  J.  Murray,  Defenders. — 

Cranstown,  Irving,  Mbncreiff,  Cuninghame. 

TatZaifi— Tocfe.— The  Duke  of  Queensberry  let  a  tack  of  Flemington  Mill  for  31  years, 
declaring  that  should  it  be  found  that  he  is  prevented,  by  the  entail  of  the  lands^ 
from  granting  a  lease  of  that  endurance,  then  the  tack  to  endure  for  29,  or  27,  or  25, 
or  21,  or  19  years,  whichever  of  these  terms  the  Court  of  Session  or  House  of  Lords 
shall  find  to  be  the  longest  period  that  the  Duke  had  power  to  grant.  The  Court 
sustained  the  lease  of  Flemington  Mill  as  valid  and  effectual  "for  the  restricted 
endurance  of  21  years  from  the  term  of  entry  specified  in  the  lease  in  question." 

In  the  case  of  the  Earl  of  Wemyss,  November  17,  1815,  the  Court  had  found  that 
the  late  Duke  of  Queensberry,  as  heir  of  entail  in  possession  of  the  estate  of  Neidpath, 
had  no  power  to  let  leases  upon  grcLsmme,  or  with  diminution  of  the  rental ;  and  reduced 
such  leases  as  had  been  let  in  that  manner. 

It  was  for  a  time  a  question  whether  the  lease  of  Flemington  Mill  was  liaUe  to 
reduction  on  these  grounds.  But  the  Court,  on  a  remit  from  the  House  of  Lords  for 
reconsideration  of  their  judgment  assoilzieing  the  tenant^  17th  November  1815,  adhered 
to  their  opinion,  and  found  that  the  objection  of  grcumm  did  not  apply.  But  another 
point  was  also  involved  in  this  discussion. 

The  farm  of  Flemington  Mill  had  been  let  by  the  Duke  to  James  Murray  in  1788 
for  the  period  of  57  years.  Doubts,  however,  having  arisen  whether  this  duration  did 
not  exceed  the  Duke's  powers,  the  tenant  renounced  his  lease,  and  accepted  another  for 
31  years.  But,  as  it  was  uncertain  whether  even  this  duration  might  not  be  considered 
excessive,  under  the  terms  of  the  entail  by  which  the  Duke  possessed,  this  declaiatioa 
was  inserted  in  the  tack,  that,  '*  in  case  it  shall  be  found  that  the  said  William  Duke  of 
Queensbeny  is  prevented,  by  the  entail  of  his  Grace's  estate  of  March,  from  granting  a 
lease  of  the  aforesaid  subjects  for  the  above-mentioned  period  of  thirty-one  years,  then, 
and  in  that  case,  this  lease  is  granted  for,  and  [686]  shall  subsist^  and  be  understood  to 
have  been  granted  for  the  term  of  twenty-nine  years,  or  of  twenty-seven  years,  or  of 
twenty-five  years,  or  of  twenty-one  years,  or  nineteen  years,  from  the  said  term  of  Whit- 
sunday 1807,  whichever  of  the  said  several  terms  of  years  from  the  term  of  1807  (short 
of  the  said  period  of  thirty-one  years)  the  Court  of  Session  or  House  of  Lords  shall  find 
to  be  the  longest  period  of  those  above  specified,  for  which  the  said  Duke  had  power  to 
grant  a  valid  lease  of  the  aforesaid  subjects." 

The  Earl  of  Wemyss,  independent  of  the  plea  of  grastum^  modnlamed — That  the 
lease  of  Flemington  Mill  was  reducible,  because  it  was  not  let  for  any  definite  term  of 
endurance,  excepting  for  a  term  which,  it  is  now  clear,  was  beyond  the  power  of  the 
Duke,  viz.  for  31  years;  Stirling  against  Walker,  20th  February  1821.    Any  leiee 
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exceeding  the  limits  of  neoesaarjr  and  ordinary  admimstration  most  be  void.  The 
question  then  is,  whether  an  agreement  by  an  entailed  proprietor  letting  a  farm  for  the 
ntmost  endurance  which  should  be  found  necessary  in  the  ordinary  administration  of 
the  estate,  which  is  just  the  meaning  of  the  clause  in  the  present  lease,  is  sufficient  to 
eonstitute  a  valid  lease  as  against  the  sacceeding  heir.  A  lease  by  a  proprietor  in  fee- 
simple  with  no  other  specification  of  the  endurance  but  this,  that  ib  should  be  that 
which  the  Court  of  Session  or  House  of  Lords  should  find  to  be  the  utmost. term 
necessary  in  the  ordinary  administration  of  the  estate,  would  be  insufficient  in  respect  to 
endurance^  in  the  same  way  as  if  it  should  be  left  to  the  Court  to  determine  the  quantity 
of  land  or  amount  of  rent.  It  is  the  duty  of  the  parties  to  complete  their  contracts,  of 
which  the  Court  will  compel  execution ;  but  the  Court  cannot  accept  a  plenipotentiary 
authority  to  complete  a  contract  for  a  party  who  has  not  chosen  to  complete  it  for  him- 
self. A  lease  left  in  this  vague  way  to  an  inquiry  and  discretion  to  be  exercised  by 
the  Court  would  oiot  be  binding  on  a  singular  suooessor,  and  would  be  in  contradiction 
to  the  statute  1449,  c.  18. 

An  heir  of  entail  is  in  a  different  situation,  as  to  letting  leases,  from  a  proprietor  in 
fee-simple.  If  such  a  lease  as  the  present  would  not  be  good  against  a  singular  suc- 
cessor, not  being  a  real  right,  it  cannot  be  good  against  an  heir  of  entail,  who  is  noways 
bound  by  obligations  to  grant  leases,  or  by  references  relating  to  the  entailed  estate,  and 
specially  by  references  to  fix  the  terms  of  leases.  But  it  is  not  every  lease  that  may  be 
good  against  a  singular  successor  that  can  be  sustained  against  an  heir  of  entail,  but 
such  leases  only  as  are  ordinarice  et  necessaries  administrationis ;  and  this  most 
particularly  in  respect  to  endurance.  The  lease  in  question  is  manifestly  a  lease  meant 
to  do  the  heirs  of  entail  as  much  harm  as  can  possibly  be  accomplished,  and  which  has 
no  view  whatever  to  the  proper  management  of  the  estate.  The  heir  in  possession 
ought  either  to  have  the  limits  of  his  power  ascertained,  and  then  grant  leases  of  definite 
endu-  [636]  -ranee,  and  for  a  term  of  years  which  are  within  his  power,  or  he  should 
grant  them  for  definite  terms  so  short  as  certainly  to  be  within  his  powers.  In  one  way 
or  other  he  is  bound  to  secure  to  his  heir  the  advantage  of  a  definite  ish^  at  which  he 
may  remove  his  tenant,  and  to  which  he  may  compel  him  to  remain. 

The  executors  and  the  tenant  contended — ^There  is  no  authority  in  the  law  of  Scot- 
land for  holding  that  a  lease  for  thirty-one  years  is  an  alienation.  That  is  a  point  still 
open  for  discussion;  Queensberry  against  Wemyss,  17th  November  1807;  Wemyss 
against  Queensberry  and  Welsh,  25th  May  1813. 

The  Court  does  not  hold  that  a  lease  is  an  alienation,  merely  because  it  is  contrary 
to  an  alleged  wise  administration,  or  to  the  custom  of  a  particular  district  at  a  particular 
period.  Nineteen  years  is  not  the  uttermost  limit.  The  best  criterion  is,  whether  the 
duration  would  prevent,  on  an  average,  the  farm  from  returning  to  the  succeeding  heir 
of  entail.  But,  on  an  average,  a  lease  of  thirty-one  years  will  not  have  that  effect.  The 
Legislature  has  set  the  example  of  what  are  the  proper  limits;  10  Geo.  III.  c.  51. 
B^desy  the  Neidpath  entail  has  a  permissive  clause  as  to  leasing,  which  proves  that 
the  entailer  meditated  no  narrow  or  rigid  limitation  in  endurance.  This  marks  the 
distinction  between  the  present  and  the  case  of  Stirling  of  Law  against  Walker,  20th 
February  1821,  Ersk,  Inst,  b.  ii.  tit.  6,  sect  32.  Thirty-one  years  is  not  equivalent  to 
a  liferent;  Price  on  Reversionary  Payments,  edit.  1812,  p.  413. 

As  to  the  alternative  clause,  it  is  not  affected  by  any  authority  in  the  law  of  Scot- 
land. The  English  doctrine  cited  by  the  pursuer  on  this  point  is  unknown  with  us. 
No  doubt  an  *'  ish  "  is  an  essential  of  a  lease ;  Stair^s  Inst.  b.  ii.  tit.  9,  sect.  27 ;  but  a 
trifling  uncertainty  as  to  the  precise  termination  has  never  been  held  as  a  fatal  nullity ; 
Ersk.  Inst,  b.  ii.  tit.  6,  sect.  24.  Oar  law  recognises  no  such  rigorous  and  judaical  plea ; 
Gray  against  Earl  of  Sutherland,  11th  December  1765,  certum  est  guod  certum  reddi 
potest.  There  was  no  intention  on  the  Duke  to  defeat,  but  to  conform  to  the  law ;  and 
that  ought  to  receive  the  support  of  the  Court.  Even  without  the  alternative  clause, 
the  lease  would  have  been  sustained  at  common  law  for  such  period  as  the  lessor  could 
legally  have  granted;  Campbell  of  Blythswood  against  Love,  14th  July  1772;  and  in 
an  English  case,  1  Ch.  ca.  23.  But  even  if  a  lease  for  a  short  term  is  to  be  considered 
as  a  different  contract  from  a  lease  for  a  long  term — and  if  courts  cannot  make  a  bargain 
for  parties  which  they  have  not  made  for  themselves — here  the  parties  have  entered 
into  a  bargain  for  the  specific  case  in  hand^  and  that  bargain  must  be  suppported }  3 
T^TTfdy  Reports,  p.  463, 
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The  Court  sastained  **  the  leaae  under  reduction  as  yalid  and  effectual,  90  hs  u 
regards  Flemington  Mill,  for  the  restricted  [637]  endurance  of  twenty-one  yean  from 
the  term  of  entry  specified  in  the  lease  in  question." 

[S.C.,  1  S.  449.] 


No.  188.      F.C.  N.S.  VL  637.     13  June  1822.     Ist  Div.— Lord  AUoway. 

Jambs  Dukb  of  Eoxburghb,  Pursuer. — J,  H.  Mackenzie,  R.  J,  Bohertson, 

John  Wauchopb,  W.S.,  Defender. — John  Clerk,  John  Fullerton, 

Trust — Bona  fide  CoTuumption, — A  trustee  found  entitled  to  plead  the  defence  of  bona 
fide  perception  and  consumption  against  a  claim  for  the  lents  of  part  of  an  entailed 
estate,  of  which  he  had  erroneously  assumed  possession. 

William  Earl  of  Roxburghe  granted,  in  the  year  1662,  a  wadset  right  over  the  lands  of 
Wester  Grange  and  others,  part  of  the  entailed  possessions  of  the  family  of  Boxhuighe, 
in  favour  of  William  Davidson.  This  burden  remained  upon  the  entailed  estate  until 
the  year  1764,  when  John  Duke  of  Roxburghe,  heir  then  in  possession,  availed  himsdf 
of  the  right  of  reversion  competent  to  him  as  heir  of  entail^  and  redeemed  the  land& 
They  were  after  this  period  possessed  by  Duke  John  wholly  freed  of  the  wadset  tight 
down  to  the  year  1803.  In  that  year  his  Grace  executed  a  disposition  of  his  unentailed 
property  in  favour  of  Mr.  John  Wauchope,  W.S.,  in  trusty  for  purposes  to  be  decland. 
From  not  adverting  to  the  circumstances  in  which  the  lands  of  Wester  Grange  stood, 
they  were  included  in  the  dispositive  and  descriptive  part  of  the  trust  conveyance  in 
1803 ;  and,  after  the  Duke's  death,  Mr.  Wauchope  assumed  possession  of  them.  Id 
consequence  of  the  competition  for  the  estate  of  Roxburghe,  which  ensued  after  the 
death  of  Duke  William,  the  estate  was  sequestrated  and  entrusted  to  the  management 
of  a  judicial  factor,  who  did  not  discover  that  the  lands  of  Wester  Grange  formed  part 
of  the  entailed  estate. 

When  the  competition  for  the  estate  was  brought  to  a  dose,  Mr.  Wauchope 
brought  an  action  of  multiplepoinding,  in  which  James  Duke  of  Roxburghe,  who  had 
been  found  entitled  to  the  entailed  estate,  appeared  and  claimed  the  lands  of  Wester 
Grange  [638]  and  their  rents  since  the  time  Mr.  Wauchope  entered  into  possession  of 
them.  A  decree  was  soon  obtained  reducing  the  trust-deed  of  1803,  so  f^  as  Wester 
Grange  was  concerned ;  but  Mr.  Wauchope  maintained  that  he  was  entitled  to  retaiD 
the  rents  as  a  bona  flde  possessor,  for  behoof  of  the  trust  committed  to  him. 

Lord  Alloway  found  **  That  the  defenders,  the  trustees  and  legatees,  have  no  title  to 
retain  any  part  of  the  funds  uplifted  by  them  on  account  of  the  sum  paid  by  Duke  John 
for  the  extinction  of  the  wadset  of  Wester  Grange ;  but  that,  as  this  wadset  was  dis- 
charged, and  the  subjects  incorporated  with  the  entailed  estate,  there  are  no  means  by 
which  Duke  John's  trustees  can  claim  the  sum  he  paid  for  extinguishing  the  wadset, 
especially  as  he  himself,  after  the  wadset  had  been  extinguished,  was  amply  repaid  for 
the  advance  by  the  additional  rent  which  he  drew :  That  the  Duke,  having  conveyed 
the  lands  of  Wester  Grange  to  his  trustees,  for  the  purposes  mentioned  in  the  trust,  and 
the  trustee  having  entered  into  the  quiet  possession  of  these  lands  in  virtue  of  the 
Duke's  conveyance,  and  uplifted  the  rents  thereof  without  the  slightest  challenge  until 
the  present  action  was  brought,  the  trustee  was  a  bona  fide  possessor  for  the  purposes  of 
the  trust ;  and  he  accordingly  applied  these  rents,  as  he  was  bound  to  do,  for  the 
purposes  t)f  the  trust :  Therefore,  that  the  trustee  is  not  accountable  for  the  rents  of 
these  lands  to  the  pursuer  until  the  first  interlocutor  was  pronounced  by  the  Lord 
Ordinary  reducing  his  rights :  That  the  trustee  is  accountable  to  the  pursuer  for  the 
rents  from  Whitsunday  1815,  but  for  no  prior  rents  uplifted  by  him." 

The  Duke  of  Roxburghe  petitioned  and  pleaded — It  is  not  denied  that  the  petitioner 
had  right  to  the  lands  of  Wester  Grange,  and  that,  in  law,  the  rents  ought  to  have  been 
drawn  for  him  by  the  judicial  factor  instead  of  being  drawn  by  the  trustee.  No  Uame 
can  be  imputed  to  the  petitioner  for  not  having  sooner  claimed  these  rents.  In  con- 
sequence of  the  erroneous  pretensions  of  other  people,  the  petitiouer  wi^  prevented 
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from  entering  into  posflession  of  his  estate  for  many  years.  It  was  committed  to  the 
ehaige  of  a  judicial  fiictor,  over  whom  he  had  no  controul.  He  had  not  access  to  the 
titlesy  nor  any  means  of  knowing  whether  the  lands  of  Wester  Grange  formed  part  of 
the  entailed  estate  to  which  he  was  entitled  or  not.  In  these  circumstances,  it  cannot 
he  held  that  there  was  any  remissness  on  the  part  of  the  petitioner. 

As  to  the  trusteci  he  is  not  in  a  situation  to  use  the  equitable  plea  of  a  bona  Jide 
perception  and  consumption.  He  did  not  draw  these  rents  for  his  own  behoof ;  and  it 
will  neither  cause  loss  nor  disappointment  to  him  to  make  good  their  amount  to  the 
proper  owner.  He  never  had  any  title  whatever  to  the  lands  of  Wester  Grange.  He 
erroneously  uplifted  these  rents  as  part  of  a  fund  in  which  he  neither  had,  nor  ever 
eonld  have,  any  personal  interest ;  and  it  is,  therefore,  absurd  to  maintain  that  he  drew 
and  consumed  these  rents,  believing  them  to  be  his  own.  Yet  this  is  the  princi- 
[639]  -pie  to  which  the  authorities  refer  in  determining  what  persons  are  entitled  to  the 
character  of  bona  fide  possessors ;  Stairs  b.  ii.  tit  1,  sect  23,  24 ;  Ersk.  b.  ii.  tit.  1,  sect 
25.  There  is  a  radicaJ  failure  of  the  essential  grounds  of  the  equitable  rule  in  every 
case  where  the  perceptor  is  a  trustee  for  others.  It  is  the  union  of  a  bona  fides  in 
receiving,  and  a  power  to  spend,  which  bestows  upon  a  defender  the  benefit  of  the 
equitable  plea.  The  law  will  not  enquire  whether  he  has  spent;  but  it  must  be 
satisfied  that  he  had  at  least  the  power  to  do  so,  otherwise  the  reason  of  the  rule  and 
the  plea  in  equity  equally  faiL  Payments  were  certainly  made  to  the  Ladies  Essex  and 
Mary  Ker,  the  liferentrixes  under  the  trust-deed,  but  these  were  made  to  them  as 
creditors,  in  which  characters  they  also  stood ;  and  they  cannot  be  thus  said  to  have 
consumed  any  part  of  the  fund;  Wedderbum  against  Ogilvie  1810^  (not  reported). 

Answered  for  the  trustees — That  they  entered  into  possession  of  the  lands  of  Wester 
Grange  by  virtue  of  a  trustrdeed  executed  by  Duke  John,  which  vested  them  with  the 
fee  of  the  whole  unentailed  property  of  his  Grace,  and  bestowed  a  liferent  of  the  whole 
upon  Ladies  Essex  and  Mary  Ker.  Those  ladies  were  not  only  liferentrixes  of  the 
whole  fond,  but  were  also  creditors  of  the  trust-estate  to  the  extent  of  L.9400.  After 
the  troBt  had  [640]  been  for  some  time  in  operation,  they  brought  a  reduction  of  the 

^  In  1784,  David  Ogilvie,  sen.,  of  Airly,  executed  a  trust-deed,  whereby  he  disponed 
to  certain  trustees  "ail  and  sundty  lands  and  heritages  presently  pertaining,  or  that 
should  happen  to  pertain  to  him  at  the  time  of  his  decease,  wherever  situated."  The 
purposes  of  the  trust  were  for  payment  of  his  own  debts  and  the  provision  of  a  limited 
aliment  for  his  son,  David  Ogilvie,  jun.,  who  was  imbecile.  David  Ogilvie,  sen.,  died  in 
March  1803  ;  and  his  trustees  entered  into  and  kept  the  undisturbed  possession  of  the 
whole  property  which  he  had  held  down  till  1806,  when  the  tutor-at-law  to  David 
Ogilvie,  jun.,  demanded  possession  of  the  lands  of  Fomotley,  and  restitution  of  the  rents, 
on  the  ground  David  Ogilvie,  sen.,  had  never  made  up  any  title  to  these  lands,  and  was 
therefore  not  at  liberty  to  include  them  under  the  trust-deed.  The  Lord  Ordinary, 
after  giving  decree  in  favour  of  the  pursuer  of  the  principal  question,  found  him 
"entiUed  to  the  rents  of  the  lands  in  question,  as  libelled."  With  regard  to  the  rents, 
the  trustees  pleaded  bona  fide  perception  and  consumption.  To  this  it  was  answered  : 
They  are  only  executors  of  the  will  of  the  deceased,  to  collect  and  accumulate  the  rents 
for  behoof  of  the  respondent  himself  if  he  shall  recover  his  reason ;  and,  failing  thereof, 
for  behoof  of  the  person  who  may  chance  to  succeed  him ;  and  it  being  uncertain  who 
that  person  may  be,  it  never  can  be  alleged  that  he  has  consumed  the  rents  in  question, 
which  must  be  considered  as  still  in  medio;  and,  as  trustees,  they  can  qualify  no  loss 
by  restitution;  for,  certainly,  they  have  not  incurred  any  greater  expence  from  the 
circumstance  of  their  having  assumed  possession  of  the  lands  in  dispute  than  they 
otherwise  would  have  done. 

The  notes  of  the  Judges'  speeches,  taken  by  one  of  the  Faculty  reporters,  were  as 
follows : — 

Lord  PoUcemmet, — Interlocutor  right 

Lord  Meadowbank, — ^It  is  aU  a  mistake  together.  There  Ib  no  such  question  here  as 
that  of  a  bona  fide  consumption.  The  fund  is  in  medio.  The  funds  are  in  the  power 
of  the  trustees  at  this  moment. 

Lord  JuiHce-Clerk. — They  have  paid  debts ;  but  that  makes  no  difference.  There 
is  no  question  of  bona  fide  consumption  at  aU. 
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deed  by  which  it  was  constituted,  with  a  view  to  secure  the  fee  of  the  unentailed  jpio- 
perty  of  their  late  brother ;  and  they  made  several  applications  to  the  Lord  Ordiosiy, 
before  whom  the  case  depended,  to  award  them  interim  payments,  as  they  weie  entitled 
to  demand  these  either  as  iiferentrixes,  as  fiars,  or  as  creditors.  The  Ladies  K« 
obtained  a  warrant  for  an  interim  payment  of  the  sum  of  L.4000,  *'  reserving  it  £or 
future  determination  in  what  manner  the  same  is  to  be  applied ;  id  est,  whether  to 
account  of  their  general  liferent  of  the  whole  funds,  or  in  part  of  the  debt  owing  to 
them."  The  rents  of  Wester  Grange  were  of  course  included  in  the  account  of  the 
general  revenue  drawn  from  the  trust-estate ;  and,  in  point  of  fact^  a  sum  equal  to  the 
whole  annual  proceeds  of  that  estate  has  already  been  paid  away  to  Ladies  Essex  and  Maiy 
Ker.  In  this  way,  the  rents  in  question  have  not  only  be^  pereq^rH,  but  eonsun^ 
since  they  have  been  paid  away;  Lessly  against  Lessly,  February  13,  1745,  ^ok; 
Bonner  against  Morris,  July  30,  1760. 

The  Court  unanimously  adhered  to  the  interlocutor  of  the  Lord  Ordinary ;  and  they 
afterwards  refused  a  petition  without  answers. 

[1  W.  &  8.  41 ;  4  S.R.R.  (H.L.)  466.] 


No.  190.   F.C.  N.S.  VL  642.     14  June  1822.     2nd  Div.— Lord  Kinedder. 

Thomas  Mitchbll,  Pursuer. — G,  J,  Bell,  Taivse. 

William  Cuddie,  Defender. — Alison. 

Poinding — 54  6^00.  III.  c  137. — Jurisdiction. — Where  a  poinding  proceeds  on  a 
registered  obligation,  it  is  competent  to  the  Sheriff  to  judge  of  any  objection  in  bar 
of  the  poinder  obtaining  an  order  for  the  sale  of  the  poinded  goods. 

A  debtor,  in  insolvent  circumstances,  exhibited  to  a  meeting  of  his  creditors  a  list 
of  his  debts  and  fund&  In  this  list  an  heritable  subject,  and  a  bond  burdening  that 
subject  were  not  included,  the  debt  and  the  security  appearing  to  be  nearly  com- 
mensurate. The  whole  creditors  subscribed  a  minute,  with  reference  to  thia  state  of 
the  debtor's  affairs,  by  which  they  accepted  an  offer  of  composition.  One  of  the  sub- 
scribers was  the  creditor  in  the  heritable  bond,  who  held  also  a  separate  personal  claim 
against  the  debtor.  This  creditor,  after  receiving  payment  of  several  sums  to  acoonnfc 
of  the  composition  on  this  separate  debt,  and  before  the  stipulated  period  had  arrived 
for  payment  of  the  last  instalment,  raised  letters  of  homing  on  the  personcd  obUgstioQ 
in  the  bond,  and  executed  a  poinding  of  the  debtor's  effects,  which  had  been  held  out 
to  his  creditors  as  the  fund  for  payment  of  the  composition.  He  then  applied  to  the 
Sheriff  to  order  the  poinded  articles  to  be  sold  in  terms  of  the  statute  ;  and  the  debtor 
having  appeared,  and  opposed  the  application,  the  Sheriff  found  that  the  creditor  was 
barred  by  the  agreement  from  attetching  the  personal  funds  of  the  debtor  for  payment 
of  his  heritable  debt;  "and,  therefore,  found  that  he  had  acted  unwarrantably  and 
illegally ;  and  refused  the  desire  of  the  petition,  and  dismissed  the  action.^ 

A  bill  of  advocation  complaining  of  this  judgment  was  refused  by  the  Lord  Ordinaiy 
"  for  the  reasons  stated  in  the  interlocutor  of  the  Sheriff." 

The  creditor  petitioned^  and  pleaded — ^That  the  proceeding  before  the  Sheriff  wu 
incompetent.  By  the  54  Geo.  III.  c.  137 j  sect.  4,  it  is  enacted,  that  the  officer  "shall 
forthwith  report  [643]  his  execution  of  poinding  to  the  Sheriff,  or  other  judge  ordinarj, 
who  shall  give  direction  for  keeping  the  goods  poinded  in  safe  custody,  and  sellisg 
them  by'  public  roup,"  &c.  It  is  only,  therefore,  a  ministerial  power  that  the 
Legislature  has  committed  to  the  Sheriff  in  this  matter.  The  Sheriff,  indeed,  must 
necessarily  have  the  power,  which  even  messengers  had  by  the  former  law,. of.  judging 
whether  the  diligence  is  ex  facie  regular,  and  of  disposing  of  the  claims  of  diird  parties 
to  the  property  of  the  goods  poinded.  But  he  is  not  entitled,  either  by  the  letter  or 
spirit  of  the  statute,  to  inquire  into  the  justice  of  the  d^bt»  or  the  creditors  right  to  use 
the  diligence,  on  grounds  apart  from  its  warrant, — ^the  object  of  the  Legislature,  by  the 
alteration  of  the  law,  being  merely  to  insure  to  the  debtor  a  fair  value  for  his  proper^) 
and  to  the  creditor  the  safe  custody  of  the  goods  previous  to  the  sale. 
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Angwered — li  the  creditor's  constmction  of  the  statnte  were  correct^  the  sheriff 
oould  not  take  cognizance  of  any  irregularity  eyen  appearing  ex  facie  of  the  diligence, 
or  any  objection  founded  on  the  goods  not  being  the  property  of  the  debtor.  But  as 
the  law  has  placed  poindings  under  the  superintendence  and  direction  of  the  sheriff 
alone,  it  must  be  competent  to  him  to  entertain  every  legal  objection  to  the  completion 
of  the  diligence.  The  remedy  by  suspension  would  in  most  cases  be  inexpedient,  and 
in  many  quite  impracticable,  since  the  sheriff  may  order  the  sale  to  take  place  before  a 
stay  of  the  diligence  could  possibly  be  obtained.  Where,  indeed,  the  poinding  proceeds 
on  a  proper  decree,  no  plea  which  might  have  been  stated  in  the  course  of  the  previous 
litigation  can  be  competently  urged  to  the  Judge  Ordinary  as  a  ground  for  staying  the 
diligence;  but  a  poinding  proceeding  on  a  registered  obligation  stands  in  a  totally 
different  situation,  because  the  first  opportunity  that  the  debtor,  or  a  third  party,  has  of 
being  heard,  is  in  resisting  the  application  to  the  sheriff  for  a  sale ;  BeHU^  Cam,  vol  L 
p.  338,  339. 

The  Court  were  unanimously  of  opinion  that  the  sheriff  was  entitled  to  judge  of  the 
pereonal  objection;  and  being  also  agreed  that  the  objection  was  properly  sustained, 
they  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 

[B.C.,  1  S.  461.] 


No.  191.  F.C.  N.8.  VI.  644.     15  June  1822.     2nd  Div. 

Campbell  and  Others,  Suspenders. — J,  Clerk,  J.  JtPFarlarL 

David  Turner,  Charger. — Jeffrey,  Oreenshidds, 

Oath  of  Party — Process — Expences. — The  Court  having,  in  part,  set  aside  certain  bills, 
by  a  final  judgment^  proceeding  on  parole  proof  and  other  evidence  adduced  by  the 
debtor, — sustained  a  reference  to  the  creditor's  oath,  limited  to  the  balance  found  due, 
and  without  condition  of  payment  of  any  part  of  the  previous  expences. 

Certain  bills,  accepted  by  Campbell,  and  indorsed  to  Turner,  were  the  subject  of 
conjoined  processes  of  suspension  and  reduction,  at  the  instance  of  Campbell,  and  his 
curators  and  interdictors.  Their  pleas  were,  in  the  first  place,  minority,  facility,  and 
lesion ;  and,  secondly,  that  Turner  was  neither  an  onerous  nor  bona  fide  holder.  A  parole 
proof  was  adduced  with  regard  to  the  former  pleas ;  upon  advising  which,  interlocutors 
were  pronounced  by  the  Lord  Ordinary  and  the  Court  in  &vour  of  Turner.  Thereafter, 
Turner  having  undergone  a  judicial  examination,  and  having  made  various  productions 
called  for,  the  Court  saw  grounds  for  partly  altering  these  interlocutors ;  and  to  that 
extent^  aocordii^ly,  the  letters  were  suspended,  and  Uie  reasons  of  reduction  sustained, 
by  a  final  judgment,  which  found  expences  due  to  neither  party.  It  was  then  proposed, 
in  so  far  as  the  letters  were  found  orderly  proceeded,  and  the  defender  assoilzied,  to 
refer  to  his  oath  the  averments,  that  he  had  not  paid  value  for  the  balance  of  the  bills 
found  due ;  and  "  that,  at  the  time  when  he  received  them  from  the  drawer,  he  knew 
distinctly  the  minor's  facility,  the  drawer's  notorious  insolvency,  and  that  the  latter  had 
given  no  value  to  the  minor  for  the  bills." 

Turner  objected — That  the  reference  was  incompetent.  Whatever  opinion  may  be 
entertained  as  to  the  competency  of  referring  separate  and  insulated  facts  to  the  oat^  of 
party  in  initio  litis,  there  never  has  been  any  doubt  that,  in  using  the  extraordinary 
privilege  of  reference  after  a  final  decision  exhausting  [646]  the  merits,  the  party  is 
bound  to  make  a  reference  of  the  whole  cause.  When  a  litigant  is  out  of  Court,  accord- 
ing to  common  rules,  he  cannot  be  allowed  to  return  to  it,  and  appeal  to  the  conscience 
of  his  adversary,  unless  he  pass  from  all  other  evidence,  and  undertake  to  make  out  his 
case  by  the  terms  of  the  oath  alone.  White  against  Murdoch,  9th  June  1812,  and  the 
dedsions  therein  referred  to. 

If,  however,  the  reference  were  held  to  be  competent,  it  would  not  be  admissible 
without  payment  of  the  previous  expences ;  as  was  found  in  the  analogous  case  of  Clark 
against  Hyndman,  20th  November  1819. 

The  Court  repelled  the  objection  of  incompetency,  and  sustained  the  reference 
unocmditioiially. 

.  [S.C.,  1  S.  465.] 
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No.  193.    F.C.  N.8.  VI.  652.     20  Jane  1822.     2iid  Div.— Lord  Cringletie. 

Dues  of  Atholl  and  Others,  Pursuers. — Clerk,  Craritstoun, 

Dalglkish  and  Others,  Defenders. — Moncrief,  Jardine,  Alisofu 

BeparcUion — Solidum  et  pro  rata, — It  having  been  decided  that  the  stake-nets  m  the 
river  Tay  were  illegaX  and  damages  having  been  found  due  for  using  them,  the 
inferior  heritors,  users  of  the  stcie-nets,  foimd  not  liable  singuli  in  wUdum  for 
damages. 

The  judgment  by  the  Court  (7th  March  1812)  finding  stake-nets  in  the  river  Tay 
illegal,  and  damages  due  by  the  inferior  heritors,  having  been  affirmed  on  appeal  (20th 
June  1816)  the  Court  remitted  to  the  Lord  Ordinary  to  hear  the  partfes  on  the  qtumtvm 
of  damages  and  expences.  The  Lord  Ordinary  found  "  that  the  defenders  are  not  liable^ 
conjunctly  and  severally,  for  the  quantum  of  damages  that  may  be  found  due  to  the 
pursuers ; "  and  his  Lordship  afterwards  reported  the  question  upon  informations  to  the 
Court. 

The  pursuers  pleaded — ^Although  each  individual  among  the  defenders  may  have 
been  committing  a  trespass  altogether  independent  of  the  rest,  yet  all  the  trespasses  wen 
committed  at  one  and  the  same  time;  and  the  subject  upon  which  they  were  so 
committed  was  one  and  the  same  subject — a  subject  in  which  each  of  the  pursuers  had 
a  clear  and  acknowledged  interest.  The  salmon  in  a  river  are  a  common  property  anung 
the  different  proprietors  holding  grants  of  fishing;  and  in  so  far  as  each  proprietor 
makes  use  of  a  stake-net^  he  is  guilty  of  an  encroachment  upon  the  rights  of  those  othei 
proprietors  who  along  with  himself,  have  an  interest  in  the  common  subject  Where 
there  has  been  a  promiscuous  encroachment  upon  that  subject  at  one  and  the  same  time 
by  a  number  of  individuals,  and  where,  by  the  acts  of  these  individuals  themselves,  the 
precise  extent  of  damage  which  each  of  them  has  occasioned  is  rendered  impossible  to 
be  ascertained,  the  question  then  is,  whether,  in  such  a  case,  the  proprietor  of  the 
subject  is  to  be  deprived  of  all  redress  1  The  difficulty  or  impossibility  of  asoertaiiuiig 
the  precise  amount  of  damage  committed  by  each  arises  necessarily  out  of  [663]  the 
nature  of  the  trespass ;  and  surely  it  is  much  more  reasonable  that  any  inoonvenieoce^ 
or  even  possible  injustice  of  that  kind  should  fall  on  the  authors  of  the  aggression,  who 
are  legally  responsible  for  the  consequences  of  it,  rather  than  upon  the  innocent 
pursuer,  who  is  the  sufferer  from  it ;  Strachan  against  Morrison,  17th  June  1668,  Stair, 

If,  by  a  transgression  of  a  series  of  highly  penal  statutes,  the  defenders  have  for  s 
course  of  years  been  deriving  from  their  fisheries  enormous  and  unexampled  profiti^ 
and  occasioning  a  corresponding  loss  to  the  fisheries  above,  they  are  in  the  strictest  sense 
of  the  word  torongoue  intramittere  with  the  fishes  in  the  river.  Being  wrongous  intio- 
mitters,  they  ought  to  be  liable  eingtdi  in  eolidum,  and  the  more  especially  as,  from  the 
nature  of  their  defence,  they  were  in  fact  aiding  and  abetting  each  other  in  their  illegal 
practices,  and  making  common  cause  for  the  purpose  of  injuring  the  pursuers. 

The  defenders  pleaded, — Although  the  same  species  of  machinery  was  made  use  of 
in  the  fisheries  of  all  the  defenders,  still  it  is  quite  clear  that  this  may  have  been  done, 
not  only  without  any  concert  among  those  who  made  use  of  it,  but  (as  was  indeed  the 
case  with  the  defenders)  while  their  interests  were  directly  opposed  to  each  other,  and 
while  every  one  was  actuated  by  a  keen  and  active  rivalship  against  his  neighbour.  In 
point  of  principle,  it  is  only  when  each  gives  his  concurrence  to  the  damage  occasioned 
by  the  others,  and  thus  is  assisting  in  creating  a  greater  amount  of  loss  than  that  arising 
from  his  own  immediate  act,  that  parties  can  ever  be  found  liable  singuli  in  soUdmn, 
either  when  the  fact  shews  such  a  concert,  or  where  there  are  clear  grounds  in  law  for 
presuming  it  Now,  here,  the  fact  shews  no  sach  thing;  and  the  presumption  is 
entirely  done  away  by  the  direct  opposition  in  which  the  interests  of  the  defenders  stood 
to  each  other  during  the  whole  period  of  the  fishing  operations ;  Stair^  b.  i  tit  9,  sect 
5 ;  Voet,  lib.  9,  tit  2,  sect  8,  9. 

Although  the  defenders  joined  in  maintaining  a  common  defence,  this  was  only  so 
long  as  the  general  right  to  employ  the  mode  of  fishing  by  stake-nets  was  under  discos- 
sion ;  and  this  community  of  interest  ceased  whenever  that  general  question  was  d6te^ 
mined.    Instead  of  maintaining  a  plea  in  common,  each  of  the  defenders  is  now  called 
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on  to  establish  a  case  for  himself,  so  as  to  make  the  award  of  damages  fall  as  lightly  as 
poesihle  on  himself,  and  throw  the  burden  upon  the  others.  Their  interests,  therefore, 
in  place  of  being  united,  have  become  to  a  certain  extent  opposed  to  each  other.  The 
pursuers  are  not  entitled  to  save  themselves  from  the  necessity  of  establishing  the 
quantum  of  damages  fairly  to  be  attributed  to  each  individual  defender,  upon  the 
pretence  that^  whatever  inequality  may  arise  from  their  mode  of  assessing  the  damage, 
may  be  rectified  by  the  mutual  actions  of  relief  which  they  are  willing  should  be 
reserved  to  the  defenders. 

[664]  As  a  matter  of  public  interest,  no  doubt,  the  right  of  salmon-fishing  in  a  river 
is  held  to  be  one  undivided  right,  and  is  vested  in  the  King  for  the  general  behoof  of 
the  lieges.  But,  in  regard  to  the  use  which  each  proprietor  makes  of  this  fishing,  ex 
adverso  of  his  own  property,  it  differs  in  no  material  respect  from  any  other  private 
patrimonial  right.  It  is  constituted  in  the  same  way,  and  it  enjoys  the  same  protection, 
both  from  direct  encroachment,  and  from  every  other  injury  by  which  it  may  be 
affected.  If,  from  the  different  situations  of  the  defenders,  it  be  absolutely  impossible 
to  ascribe  to  the  stake-nets  of  each  individual  the  same  degree  of  injury  to  the  pursuers 
(which  must  be  the  case  here)  this  consideration  cannot  be  overlooked  by  decerning 
against  them  conjunctly  and  severally,  on  the  ground  that  their  operations  were  carried 
on  at  the  same  time,  and  the  subject  which  was  affected  by  them  is  said  to  be  the  same 
subject. 

The  great  difficulty,  or,  as  the  pursuers  allege,  the  utter  impossibility  upon  their 
part  of  stating  with  precision  the  exact  amount  of  the  damages  occasioned  by  the  opera- 
tions of  each  of  the  defenders,  is  of  no  consequence.  The  law,  of  course,  never  requires 
the  performance  of  an  impossibility.  But  where  a  plea  of  this  kind  is  set  up,  it  requires 
the  impossibility  to  be  established  beyond  all  dispute,  as  it  is  not  every  case  of  difficulty 
or  nicety  which  can  be  considered  in  this  light.  It  is  quite  preposterous,  circumstanced 
as  the  defenders  are,  to  say  that  it  is  impossible  to  lay  the  damages  proportionally  on 
each.  It  may  be  true  that  this  cannot  be  done  with  mathematical  precision,  so  that  no 
one  of  the  defenders  shall  pay  a  shilling  beyond  the  damage  which  he  himself  has 
occasioned.  But  while  there  is  the  broad  and  palpable  fact  of  the  different  extents  of 
the  fishings,  it  cannot  but  be  in  the  power  of  the  pursuers  to  state  the  damage  more 
specifically  against  the  defenders ;  and  there  is  surely  no  justice  in  making  them  con- 
tribute, in  equal  parts,  to  replace  a  loss  which  it  is  plain  to  demonstration  they  could 
not  have  been  equally  concerned  in  creating.  The  case  of  Strachan  against  Morrison, 
id  Mfpro,  is  rather  against  the  pursuer's  argument ;  for,  independent  of  it  being  in  its 
nature  an  action  of  spailzie,  retaining  much  of  its  penal  character,  and  the  absolute 
impossiblity  of  ascertaining  the  amount  of  the  separate  intromission,  each  intromitter 
was  not  found  liable  in  solidum,  but  only  that  a  joint  intromission,  being  proven  against 
many,  did  infer  against  each  of  them  an  equal  share,  unless  the  pursuer  proved  that 
they  intromitted  with  a  greater  share.  Besides  the  act  there,  the  plunder  of  a  vessel, 
being  decidedly  a  criminal  act,  was  yery  different  from  that  of  a  particular  mode 
of  fishing,  the  illegality  of  which  was  only  established  after  a  long  and  doubtful 
litigation. 

The  CSourt  found  damages  due  to  the  pursuers,  but  that  the  defenders  were  not 
liable  singtdi  in  solidum  ;  and  appointed  issues  to  be  settled,  and  tried  by  a  jury,  with 
regard  to  the  loss  sus- [655] -tained  by  the  pursuers,  and  the  profits  derived  by  the 
defenders  from  the  use  of  the  stake  nets. 

[S.C.,  1  S.  472.] 


No.  194.     F.C.  N.S.  VI.  655.     22  June  1822.     Ist  Div.— Lord  Kinedder. 

John  TnoBiSON,  Cashier  for  the  Boyal  Bank  at  Glasgow,  Charger. — 0.  &,  BetU 

Archibald  Sfiebs,  Esq.,  of  Elderslie,  Suspender. — John  Clerk,  0.  Speira. 

OauHoner — JBond — Obligation, — A  cautioner,  joining  as  a  co-obligant  in  a  bond  for 
secuiity  of  a  cash  accoimt^  by  a  bank  to  a  commer<aal  company,  is  not  freed  from  his 
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obligation  by  a  change  in  the  partnera  of  the  company,  the  operationa  on  the  eiah 
account  being  carried  on  under  the  same  firm  as  that  for  which  he  bound  himsalf. 

In  the  year  1810,  Archibald  M'Nab  and  Alexander  Barclay  formed  a  commerdil 
company,  which  was  to  be  conducted  at  Glasgow  under  the  firm  of  Archibald  M'Nab 
and  Company.  In  order  to  obtain  a  credit  with  the  Royal  Bank  there,  Mr.  Spiers  and 
some  other  gentlemen  joined  them  in  a  bond,  in  the  following  terms :  "  We,  Archihald 
M'Nab  and  Company  and  Archibald  M'Nab,  merchants  in  Glasgow,  Archibald  Spien  of 
Elderslie,  William  Stewart  of  Ardvorlick,  Alexander  Stewart,  merchant  in  Glasgow,  and 
Walter  Logan,  merchant  there :  Whereas  the  Court  of  Directors  of  the  Royal  Bank  of 
Scotland  have  agreed  to  allow  us  credit  upon  a  cash  account  to  be  kept  in  the  books  of 
the  said  Bank,  at  their  office  in  Glasgow,  in  the  name  of  the  said  Archibald  M'Nab  snd 
Company,  to  the  amount  of  L.600  sterling,  upon  our  granting  these  presents."  The 
parties  then  bound  themselves,  in  common  form,  conjunctly  and  severally,  to  content 
and  repay  to  the  Bank  "  the  foresaid  sum  of  L.600  sterling,  or  such  part  or  parts  thereof 
as  shall  be  paid  to  me  the  said  Archibald  M'Nab  under  the  firm  of  Archibald  M'Nab  and 
Company,  upon  orders  or  drafts,  or  by  retiring  [666]  when  due  my  acceptances  or  pro- 
missory-notes under  the  said  firm,  payable  at  the  Royal  Bank  office  in  Gla^ow."  In  con- 
sequence of  this  bond,  an  account  was  opened  in  the  name  of  Archibald  M'Nab  and 
Company,  upon  which  various  drafts  were  made  in  the  course  of  the  years  1810  and 
1811.  At  the  close  of  the  latter  year,  Alexander  Barclay  retired  from  the  concern;  and, 
on  the  2d  of  January  1812,  the  following  advertisement  was  inserted  in  all  the  Glasgow 
newspapers:  "2d  January  1812.  Noticb. — Alexander  Barclay  ceased  to  have  any 
interest  in  the  concern  carried  on  in  Glasgow  under  the  firm  of  Archibald  M'Nab  and 
Company  upon  the  31st  of  December  1811.  (Signed)  jper^  pro  Albx.  Babolat,  Robio 
Dalgliesh."  It  appeared  that,  in  1813,  Mr.  M'Nab  assumed  two  new  partners;  bat 
the  business  was  still  carried  on,  and  the  operations  upon  the  cash  account  were  still 
made,  under  the  original  firm  of  Archibald  M'Nab  and  Company.  In  1819,  this  com- 
pany became  insolvent ;  and  the  Bank  made  a  demand  upon  Mr.  Spiers,  in  virtue  of  the 
bond  before  recited.  He  presented  a  bill  of  suspension;  on  advising  which,  with 
answers,  the  following  interlocutor  was  pronounced:  "The  Lord  Ordinary,  having 
advised  this  bill,  with  answers  thereto,  and  extract  of  the  bond  therein  referred  to,  in 
respect  that,  by  the  bond  on  which  the  charge  proceeds,  the  suspender  and  certain  other 
persons  bound  themselves  jointly  and  severally  to  pay  to  the  Royal  Bank  the  sum  of 
L.600  sterling,  or  such  part  thereof  as  should  be  paid  to  Archibcdd  M'Nab  under  the 
firm  of  Archibald  M'Nab  and  Company ;  and  that  it  is  not  denied  that  an  account  was 
opened  in  the  books  of  the  Bank,  and  was  operated  upon,  in  precise  conformity  to  this 
stipulation,  refuses  the  bill ;  finds  the  suspender  liable  in  expences." 

The  suspender  petitioned^  and  pleaded — The  suspender  became  cautioner  for  a  com- 
pany, consisting  of  certain  individuals  who  were  known  to  him,  and  in  whom  he  had 
confidence.  This  company  was  dissolved  at  the  close  of  the  year  1811,  by  the  retiie- 
ment  of  one  of  its  partners ;  and  by  that  dissolution  the  obligation  of  the  suspender  wae 
brought  to  a  close.  The  bond  bears  constant  reference  to  the  said  Archibald  M'Nab  and 
Company ;  and  so  soon  as  the  said  company  ceased  to  exist,  the  cautioners  in  the  bond 
were  freed  from  their  responsibility.  The  fact  of  the  dissolution  of  the  Company  was 
made  known  to  the  bank  and  to  the  public  in  general  by  the  notice  already  mentioned; 
but,  if  it  be  said  that  the  bank  were  ignorant  of  the  fact)  the  suspender  is  ready  to  proTe 
that  they  were  perfectly  aware  of  it.  If  there  was  a  change  in  the  partnership,  and  if 
the  bank  were  aware  of  it,  both  which  facts  the  suspender  is  ready  to  prove,  he  is  com- 
pletely relieved  from  the  obligation  contained  in  the  bond ;  BdTa  Ckm.  voL  iL  p.  604, 
645  ;  lb,  vol.  i.  p.  283 ;  Fell  on  Guarantee^  p.  105. 

[657]  Answered — ^The  suspender  is  not  merely  a  cautioner,  but  a  joint  obligant  in 
the  bond ;  and  it  is  by  the  rules  of  law  which  regulate  the  rights  of  obligants  jointlj 
and  severally  for  the  payment  of  a  sum  of  money,  that  this  case  must  be  decided.  The 
condition  of  the  obligation  is,  that  the  sums  for  which  the  parties  are  to  be  responsible 
'shall  be  paid  to  the  said  Archibald  M'Nab  under  the  firm  of  Archibald  M'Nab  and  Com- 
pany ;  and  that  the  operations  shall  be  "  by  orders  or  drafts,  or  retired  acceptances  or 
promissory-notes  of  me  the  said  Archibald  M'Nab  under  the  firm  of  Archibald  M'Nab 
and  Company."  But  this  condition  of  the  bond  was  strictly  complied  with.  Everyone 
of  the  operations  upon  this  cash  credit  was  made  by  AreMbald  M'Nab  using  the  fina 
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of  Aichibald  M'Nab  and  Compaay ;  and  that  firm,  under  the  administration  of  that 
person,  contiiiaed,  in  terms  of  the  bond,  to  exist  down  to  the  date  of  the  company's 
failnre. 

The  Court  were  clearly  and  unanimously  of  opinion  that  the  interlocutor  of  the  Lord 
Ordinary  was  right 

[S.C.,  1  S.  478.] 


No.  196.      F.C.  N.S.  VI.  657.     26  June  1822.     Ist  Div.— Lord  Alloway. 

Eabl  of  Tbaqxtaib  and  Another,  Pursuers. — Cran^oim,  Walker. 

Sir  R  B.  Henderson,  Bart,  and  Others,  Defenders. — Clerhy  Jamtsim. 

Writ — Brewtmptkm. — In  a  trust-disposition,  the  deletion  of  the  name  of  one  of  the 
trustees,  and  of  the  heirs  and  assignees  of  a  substituted  trustee,  found  not  to  be  a 
Titiation  in  suhgtanHdUbus^  so  as  to  annul  the  deed  in  toto. 

The  deceased  Mr.  Anstruther  (3d  August  1812)  disponed  the  estate  of  Ardit  to 
himself  in  liferent,  and  to  Mr&  Landale,  his  mother,  in  fee,  and  to  her  heirs  and 
asfligneeB  whomsoever.  He  also  assigned  to  her  the  whole  plate  and  furniture,  &c 
which  might  be  in  the  house  of  Ardit  at  the  time  of  his  decease.  Of  the  same  date,  he 
executed  another  deed  in  the  shape  of  a  trust-  [668]  -disposition,  beginning,  "  I,  John 
Anstruther,  Esquire,  heritable  proprietor  of  the  lands  and  others  after  specified,  con- 
sidering that  I  have,  of  the  date  of  these  presents,  executed  a  disposition  of  my  lands 
and  estate  of  Ardit,  lying  in  the  sheriffdom  of  Fife,  in  fayour  of  myself  in  liferent,  and 
Mis.  Elizabeth  Landale,  otherwise  Anstruther,  my  mother,  in  fee,  and  her  heirs  and 
assignees  whomsoever ;  and  that^  for  the  better  settlement  of  my  estate  and  other  affairs, 
in  the  event  of  my  death,  in  the  terms  after  mentioned,  or  agreeable  to  any  other 
instructions  to  be  given  by  me  in  relation  thereto,  I  have  resolved  to  vest  the  same  in 
trustees  for  the  uses  and  purposes  after  directed,  do  therefore  hereby  give,  grant,  alienate, 
assign,  dispone,  convey,  and  make  over  to,  and  in  favours  of,  the  Honourable  Sir  John 
Stuart  of  Fettercaim,  Baronet,  one  of  the  Barons  of  his  Majesty's  Court  of  Exchequer 
in  Scotland,  Robert  Bruce  Henderson,  Esq.  of  Earlshall,  John  Cheape,  Esquire,  of 
Bossie,  Major  Henry  Cheape,  his  brother,  in  the  service  of  the  Honourable  the  East  India 
Company,  and  James  Heriot,  Esq.  of  Bamornie,  writer  to  the  signet,  and  to  any  other 
person  or  persons  whom  I  shall  hereafter  name  and  appoint,  by  a  writing  under  my 
hand,  or  who  shall  be  assumed  in  virtue  of  the  powers  after  written,  as  trustees  for 
executing  the  trust  hereby  created,  or  to  the  survivors  or  survivor  of  the  trustees  hereby 
named,  or  to  be  named  by  me,  or  who  shall  be  assumed  as  said  is,  and  who  shall  accept 
hereof  the  majority  of  them  for  the  time  being  a  quorum,  and  any  one  of  them  having 
sufficient  power  at  all  times  to  act^  in  case  one  of  them  only  shall  accept  and  survive ; 
but  in  trust  for  the  uses,  ends,  and  purposes,  with  the  powers,  and  imder  the  conditions 
and  provisions  after  written ;  and  failing  all  my  said  trustees  named,  and  to  be  named 
or  aasamed,  by  non-acceptance,  death,  or  otherwise,  then  to  the  said  Mrs.  Elizabeth 
Landale,  otherwise  Anstruther,  and  her  nearest  heirs  and  assignees  lohomsoever,  all  and 
whole  my  lands  and  estate  of  Winkston,  extending  to  a  forty  shilling  land,  &c  and  also 
the  lands  of  Bumtfoothaugh,"  &c.  Then  follows  a  conveyance  of  all  his  moveable 
property,  other  and  except  the  moveables  .conveyed  by  the  disposition  to  his  mother. 
Power  is  given  to  sell  the  heritable  property  (excepting  the  lands  of  Ardit)  or  so  much 
thereof  as  the  trustees  might  think  fit.  The  trustees  are  directed  to  pay  debts  and 
funeral  expences — make  payment  of  legacies  specially  enumerated — of  certain  provisions 
to  a  married  daughter — declaring,  "  in  the  event  of  the  above  provisions  taking  effect  in 
her  favor,  and  in  favor  of  her  children,  by  this  being  an  effectual  deed,  that  it  is  in  full 
of,  and  in  place  of  the  provisions  formerly  made  by  me  in  her  favor,  by  bond  of  annuity, 
dated  2l8t  Jime  1805,  and  codicil  in  my  own  hand-writing,  thereto  annexed,  dated  22d 
Maj  1807  years,  which  bond  and  codicil  shall,  in  such  case,  be  of  no  effect."  The  deed 
next  directs  the  payment  of  certain  annuities  and  legacies  to  servants,  and  bequests  to 
parishes;  and  then  proceeds,  "my  said  trustees  £669]  are  hereby  requested  to  accept, 
each  of  t^em,  of  the  sum  of  L.500  sterling,  as  a  mark  of  my  friendship  for  them,  and 
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the  farther  sum  of  L.105  sterling  each,  to  purchase  for  each  of  them  a  hogsheid  of 
claret,  as  a  recompense  for  their  trouble  in  the  management  of  my  affairs,  and  as  t 
farther  testimony  of  my  aifection  for  them;"  thereafter,  "my  said  trustees  bind  and  oblige 
themselves,  by  their  acceptance  hereof,  to  convey  and  make  over  the  whole  residue  of 
my  heritable  and  personal  estate  which  shall  remain  undisposed  of,  and  of  the  whole 
funds  which  shall  be  in  their  possession  when  the  different  purposes  above  pointed  oat 
are  effected,  to  such  person  or  persons  as  I  shall  point  out,  in  virtue  of  the  powers  herein 
reserved,  by  a  writing  under  my  hand,  at  any  time  during  my  life ;  and,  failing  saeh 
appointment,  they  are  directed  to  pay  over  the  same  to  the  said  Mrs.  Elizabeth  Lsndale, 
otherwise  Anstruther,  and  her  heirs  and  assignees  whomsoever."  The  deed  goes  on  to 
confer  on  the  trustees  power  of  management — sale— of  appointing  successors,  &a ;  and 
proceeds,  in  the  event  of  the  trustees  not  accepting  or  acting,  "  I  hereby  dispone  or  make 
over  the  same  (teinds  and  other  heritages,  &c.)  to  and  in  favour  of  the  said  Mrs.  Laodak, 
otherwise  Anstruther,  and  her  heirs  and  assignees  whomsoever,  under  the  conditioos 
and  provisions,  and  for  the  uses,  ends,  and  purposes  before  written,  or  to  such  other 
person  or  persons,  and  for  such  other  uses  and  purposes  as  I  shall,  by  any  writing  or 
writings  under  my  hand,  hereafter  direct  and  appoint,  under  the  burden  of  Uie  payment 
and  perfomance  of  any  debts  and  obligations,  and  of  the  provisions,  legacies,  and 
annuities  above  written,  or  others  granted,  or  to  be  granted  by  me ;  with  and  under 
which  conditions  and  provisions  these  presents  are  granted,  and  shall  be  accepted  by  my 
said  trustees,  and  no  otherwise."  The  deed  contains  an  obligation  to  infeft^  a  pio- 
curatory  of  resignation,  and  an  assignation  to  the  writs  and  evidents ;  then  the  dauae^ 
"  and  for  rendering  the  foresaid  disposition  of  my  moveable  or  personal  estate  the  moie 
effectual,  the  said  Sir  John  Stuart,  Bart,  Robert  Bruce  Henderson,  John  Cheape,  Major 
Henry  Cheape,  and  James  Heriot^  and  any  other  person  or  persons  to  be  named  by  me^ 
or  who  shall  be  assumed  in  manner  before  mentioned,  and  the  survivors  or  survivor  of 
them ;  whom  all  failing,  the  said  Mrs.  Elizabeth  Landale,  otherwise  Anstruther,  to  be 
my  sole  executors  and  intromitters  with  my  moveable  and  personal  estate  falling  under 
testament,  excluding  all  others  my  nearest  of  kin  and  executors  from  that  office ;  but 
always  for  the  uses,  ends,  and  purposes,  with  the  powers,  and  under  the  conditions  and 
provisions  before  written ;  and  widi  full  power  to  my  said  trustees ;  whom  failings  with 
power  to  the  said  Mrs.  Elizabeth  Landale,  otherwise  Anstruther,  as  executors  foresaid, 
to  administer  to  my  estate  and  effects  in  England,  or  elsewhere  abroad,  and  to  give  ap 
an  inventory,  and  confirm  my  moveable  estate  in  Scotland ;  reserving  always  full  power 
and  liberty  to  myself  at  any  time  in  my  life,  and  even  on  death-  [660]  -bed,  to  recal  or 
alter,  &c.  Then  follows  a  clause  dispensing  with  delivery ;  and,  finally,  a  precept  of 
sasine  for  giving  infeftment  to  the  trustees,  "  whom  failing,  to  the  said  Mrs.  Elizabeth 
Landale,  otherwise  Anstruther,  and  her  heirs,"  &c 

Upon  the  death  of  Mr.  Anstruther,  these  deeds  were  put  into  the  hands  of  the 
friends  who  attended  the  funeral.  The  disposition  of  the  lands  of  Ardit  and  othen  to 
Mrs.  Landale  was  cancelled  by  the  signature  on  each  page  being  scored  through,  and 
upon  the  first  and  third  pages  a  marking,  signed  by  Mr.  Anstruther,  that  the  deed  had 
been  cancelled  by  him.  Li  the  trustHdeed  of  settlement,  those  words  were  scored 
through  which  are  marked  in  Italics  in  the  quotation ;  and  a  question  arose  between  the 
trustees  under  the  deed  and  the  heirs-portioners  of  Mr.  Anstruther,  whether  or  not  tikis 
scoring  was  a  vitiation  in  aubstanticUibus,  The  question  was  tried  in  an  action  of  ledoo- 
tion  of  the  deed ;  and  it  was  besides  contended  that,  by  the  lapse  of  time  and  alteration 
of  circumstances,  the  disposition  did  not  apply  to  his  situation  at  the  time  of  his  deatii, 
nor  was  intended  to  regulate  his  succession. 

The  pursuers  mcUntained — That  both  deeds,  being  relative  parts  of  the  same  general 
settlement^  were  intended  to  be,  and  actually  were,  recalled  and  cancelled.  If  the  trust- 
deed  had  been  considered  as  a  subsisting  deed,  Mr.  Anstruther  would  not»  as  he  did, 
have  granted  his  daughter,  in  1818,  provisions  similar  to  what  had  been  already  pro- 
vided by  the  trust-deed ;  or  he  would  at  least  have  made  some  reference  to  it.  Bat 
while  he  revokes  a  bond  made  in  her  favour  in  1805,  he  is  quite  silent  as  to  the  trost 
deed  in  1812.  Besides,  in  1819,  he  dispones  the  lands  of  Winkston  to  his  daughter. 
But  these  lands  had  been  previously  conveyed  to  his  mother ;  yet  there  is  no  revocation 
of  that  previous  conveyance.  Mrs.  Anstruther  and  her  heirs  and  assignees  are  not 
merely  trustees — they  are  disponees ;  and  a  vitiation  in  the  dispositive  clause  is  frtaL 
But  even  if  they  were  trustees,  the  abrogation  of  the  appointment  in  one  clause,  while 
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H 18  left  entire  in  another,  gives  room  for  an  uncertainty  which  must  render  the  deed 
invalid.  Besides,  Major  Cheape,  although  his  name  is  erased  in  one  part  of  the  deed, 
remains  nnobliterated  in  others — creating  an  inconsistency  and  contradiction  which  pre- 
vents the  intention  of  the  testator  from  being  known,  or  from  being  carried  into  effect ; 
Stair^s  InsL  b.  iv.  tit  42,  sect  19 ;  Bank.  Iwt,  b.  L  tit.  2,  sect.  34 ;  JEnk.  Inst.  b.  iii. 
tit  2,  sect  20 ;  Pitillo  against  Forrester,  22d  November  1671,  Stair  ;  Brown  against 
Hemes,  20th  June  1701,  Fount.;  Lord  Bute  against  Haliburton,  18th  July  1712,  Forbes; 
Dm^s  Rep.  vol.  L  p.  437 ;  Nasmyth's  Next  of  Kin  against  his  Executors,  27th  June 
1821  (House  of  Lords). 

The  trustees  answered — It  is  believed  that  Mr.  Aiistruther  felt  displeased  at  his 
mother  having,  without  taking  any  notice  of,  [661]  or  making  any  allusion  to  him, 
settled  the  whole  of  her  estate  in  favour  of  her  niece  Miss  Cheape,  the  sister  of  Major 
Cheape.  This  might  have  induced  him  to  make  the  cancellation  described.  Still,  of 
this  being  done  by  him,  or  when  or  how,  there  is  no  evidence.  But  even  if  done  by 
Mr.  Anstouther,  the  having  drawn  his  pen  through  the  words  (in  Italics)  does  not 
create  a  fatal  vitiation.  It  is  not  in  substantialibus.  It  is  meroly  an  obliteration  of  the 
Dame  of  one  among  many  trustees,  and  of  a  contingent  nomiuation.  In  that  part  of  the 
deed,  Mrs.  Anstruther  was  not  called  as  disponeci  but  merely  as  trustee.  The  remainder 
of  the  deed  is  perfectly  intelligible,  and  fully  capable  of  being  carried  into  execution ; 
Stair's  Inst.  b.  iv.  tit  42,  sect  19 ;  Ersk.  Inst,  b.  iii.  tit  2,  sect  20;  Wright  against 
M*Leod,  8th  February  1672,  Did.  vol  ii.  p.  153;  Kemp  against  Fergusson,  2d  Maroh 
1802 ;  Voei,  lib.  28,  tit  4,  sect  3 ;  White  against  White,  Brown's  Chancery  Rep.  vol. 
L  p.  11 ;  Doe  against  Pott^  26th  June  1781,  Dougku^  Rep,  p.  684.  This  is  not  a 
question  of  probabilities.  But  it  is  very  obvious  that  ^  ^*  Anstruther  had  contem- 
pkted  the  destruction  of  the  trust-deed,  he  would  have  cancelled  it  effectually  and 
totally,  as  he  did  the  disposition  of  Ardit  in  favour  of  his  mother.  The  indications  of 
having  considered  the  trust-deed  no  longer  subsisting  are  quite  fanciful  and  inconclusive. 
There  was  no  alteration  in  the  state  of  Mr.  Anstruther's  affairs  which  could  have  made 
any  change  of  intention  the  least  degree  probable.  Besides,  a  change  of  ciroumstances 
is  not  a  rovocation. 

The  Courts  on  advising  the  case  on  informations,  held  that  the  deed  was  not  vitiated 
in  substantialibus  ;  was  capable  of  being  carried  into  execution ;  and,  therofore,  assoilzied 
the  defenders. 

[S.C,  1  S.  485.] 


Ko.  197.  F.C.  N.S.  VL  664.     4  July  1822.     2nd  Div.— Lords  Cringletie  and 

Meadowbank. 

M'CoBMiCK  and  Carnie,  Complainers. — J.  B.  Gfreenshields. 

WiMON's  Executors,  Respondents.— jP.  Jeffrey,  J,  S.  More. 

Common  Interest — Society. — The  interest  of  a  deceased  partner  in  the  publication  of  a 
newspaper,  transmits  to  his  representatives,  and  may  be  sold  to  a  third  party  without 
the  consent  of  the  survivors. 

The  publication  of  a  newspaper,  called  the  Ayr  Advertiser,  was  commenced  in  1803 
by  Peter  and  John  Wilson,  who,  at  the  same  time,  carried  on  business  as  booksellers, 
bookbinders,  and  printers.  In  1809,  Peter  Wilson  transferred  the  whole  of  his  interest 
in  the  concern  generally  to  Hamilton  Paul,  for  a  premium  of  L600,  besides  the  value 
of  the  seller's  share  of  the  stock  in  trade.  Thenceforward  the  publication  of  the 
newspaper,  along  with  the  other  branches  of  the  business,  was  conducted  in  the  joint 
Dames  of  Wilson  and  Paul  In  1816,  Mr.*  Paul,  with  the  ap- [666] -probation  of  his 
partner,  sold  his  interest  to  M*Cormick  and  Carnie,  and  received  from  them  the  same 
amount  of  premium  which  he  himself  had  paid  to  his  predecessor.  The  new  company 
carried  on  the  business  in  its  various  departments,  as  had  been  done  by  Wilson  and 
Paul,  without  a  written  contract,  till  the  year  1821,  when  Wilson  died. 

Upon  this  event,  Wilson's  escecutors,  acting  in  conformity  to  the  directions  of  his 


574  If'OORMICE  ft  OARNI£  V.    WILSON'S  EXECUTORS.      F.aia»,lJl¥l 

settlement,  "offered  to  M'Gormick  and  Camie  the  one-half  share  held  hy  the  deceased 
of  the  copy-right  of  the  Ayr  Advertiser,  and  stock  in  trade  belonging  to  the  late 
company,  npon  the  same  terms  which  they  had  given  to  Mr.  PaaL"  It  ^ving  been  at 
the  same  time  intimated  that^  if  the  o£fer  was  not  accepted,  Wilson's  interest  in  the 
newspaper  would  be  advertised  for  public  sale.  M'Cormick  and  Camie  presented  a  bOl 
of  suspension  and  interdict^  praying  that  the  executors  of  the  late  John  Wilson  m^t 
be  prohibited  and  discharged  from  selling,  or  advertising  for  "sale,  a  share,  or  part  of 
the  newspaper,  called  the  Ayr  Advertiser,  or  the  good  will  of  the  other  trade  or  bastneai 
carried  on  by  the  company  of  WOson,  M*Cormick,  and  Camie."  The  bill  was  appomted 
to  be  answered ;  and,  in  the  meantime,  the  interdict  was  granted  as  craved.  Theieaftei; 
the  Lord  Ordinary,  by  whom  the  bill  and  answers  came  to  be  advised,  reported  the 
cause  to  the  Court  on  memorials. 

The  complainers  pleaded — While  they  admit  that  the  hope  of  future  profits  arising 
from  the  partiality  of  the  public  manifested  to  a  particular  business — ^in  which  consiatB 
what  id  commonly  called  the  good- will  of  the  trade — ^may  be  made  the  subject  of 
contract  and  sale,  yet^  as  a  share  of  the  prospective  gains  of  a  business  carried  on  by  a 
company  cannot  be  separated  from  the  other  shares,  and  consequently  from  the  right  of 
partnership^  it  is  clear  that  a  partner  retiring  from  the  company  would  not  be  entitled 
to  dispose  of  his  share — ^it  being  contrary  to  the  fundamental  law  of  partnership  that  he 
should  have  a  right  to  associate  a  stranger  with  the  other  partners  against  their  consent 

But^  since  a  right  of  partnership  does  not  transmit  to  the  representatives  of  a 
deceased  partner,  still  less  can  they  be  entitled  either  to  claim  any  thing  from  die 
survivors  on  account  of  his  interest  in  the  good  will  of  the  trade,  or  to  sell  it  to  a  third 
party.  Their  right  resolves  into  a  personal  claim  against  the  surviving  partners  for  the 
deceased's  share  of  the  actual  profits  and  stock  in  trade ;  and  they  have  nothing  to  do 
with  future  gains,  any  more  than  with  future  losses  which  the  company  may  sustain; 
Sym  against  Balfour  and  others,  Ist  March  1804;  Murrays  against  Murray,  5th 
Febmary  1805;  Hammond  against  Douglas,  5,  Veeey,  539;  1  Montague  an  Partner 
ship,  163. 

The  public  predilection  in  favour  of  a  newspaper  is  not  different  from  the  good  will 
attaching  to  any  ordinary  business;  and  certainly  there  is  no  co-partnership  whoie 
prosperity,  and  even  safety,  is  more  dependent  on  the  ddectus  pereonm^  which  is 
as-  [666]  -sumed  by  the  law  as  the  basis  of  the  contract^  than  a  company  engaged  in  the 
publication  of  a  newspaper. 

The  respondents  pleaded — It  does  not  follow  from  a  right  of  partnership  not  being  a 
subject  of  sale,  that  a  partner's  interest  in  rights  or  property,  of  marketable  valoe, 
belonging  to  a  company,  may  not  be  sold,  or  transmitted  to  heirs.  If,  for  instance,  a 
company  hold  a  government  contract  for  a  term  of  years,  which  would  bring  a  lup 
price  in  the  market,  it  would  be  strange  if  there  were  any  legal  principle  which  codd 
entitle  the  surviving  partners  to  withhold  from  the  decesised's  representatives  his  ahaie 
of  the  benefit.  Or,  suppose  a  considerable  premium  could  be  obtained  for  an  assign- 
ment to  a  lease,  solely  in  consequence  of  the  good  will  of  the  trade  attaching  an 
adventitious  value  to  the  company's  place  of  business,  could  there  be  any  ground  for 
doubt  that  the  heirs  of  a  partner  would  have  a  corresponding  claim  against  the  survivon, 
or  an  interest  in  the  lease  itself,  thus  enchanced  in  value,  which  might  be  made  the 
subject  of  sale ;  1,  Montague  on  Partnership^  p.  163;  15,  Veeey^  218;  Blair  and  Nairn 
against  Freebaim,  22d  July  1737,  Clk,  Some;  Earl  of  Caithness  against  Sinclair,  17th 
Febmary  1749,  Bern.  Dec 

Whether  the  interest  in  a  newspaper  may  be  assimilated  to  the  good  will  of  a  trader 
or  more  properly  to  the  copy-right  of  a  literary  publication,  it  is  confessedly  an  interest 
which  may  be  bought  and  sold  like  any  description  of  property  whatever  known  in  law; 
and  it  would  be  an  extraordinary  anomaly  if  the  share  of  a  joint  proprietor  could  not 
receive  that  protection  which  the  law  affords  to  the  whole,  whether  vested  in  as 
individual  or  a  company.  But  if  a  share'  in  the  right  of  a  newspaper  be  a  proper 
subject  of  sale  or  assignment,  it  would,  if  possible,  be  still  more  anoinalous  were  it  held 
to  be  intransmissible  to  heirs.  The  fortunes  of  many  individuals  are  frequently 
embarked  in  the  publication  of  a  single  newspaper ;  yet,  according  u>  the  argument  <^ 
the  complainers,  the  whole  interest  of  the  other  partners,  however  valuable,  must  at 
length  centre  in  the  last  survivor ;  Longman  and  ^es  v.  Trip ;  2,  Boseanjuet  oncl 
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PuUer^  67 ;  Eden  on  If^funeiioney  373.  If  the  purehaaer  and  the  complainers  sh&ll  not 
agree  with  regaid  to  the  management  of  the  newspaper,  the  law  will  apply  the  proper 
remedy,  by  ordering  the  whole  to  be  sold  to  the  best  advantage  for  all  concerned. 

The  Gonrt^  npon  the  grounds  stated  by  the  respondents,  by  a  unanimous  judgment, 
recalled  the  interdict,  and  refused  the  bill. 


No.  199.        F.C.  N.S.  VI.  667.    5  July  1822.     Ist  Div.— Lord  Alloway. 

Ghbistib  and  Others,  Pursuers. — Hunter. 
Patkrsons,  Defenders. — M'NeiU. 

Implied  eondUion-^Implied  mU — Clause, — ^IJnder  a  settlement  '*  among  the  children  of 
the  brothers  and  sisters  of  my  mother  who  shall  be  in  life  at  the  time  of  my  death," 
the  iflsae  of  a  daughter  of  a  sister  of  the  testator's  mother,  which  daughter  had  pre- 
deceased the  testator,  found  entitled  to  the  share  that  would  have  belonged  to  their 

•  deoeaaed  parent 

The  deceased  James  Bobertson  of  Jamaica  executed  a  trust-deed  of  settlement  in 
fayour  of  certain  trustees ;  in  which,  after  declaring  various  purposes  of  the  trust,  he 
concludes,  ''and,  lastly,  1  appoint  my  said  trustees,  and  survivors  or  survivor  of 
[668]  them,  to  divide  my  whole,  real,  and  personal  estate,  before  conveyed,  when  con- 
verted into  cash^  among  the  children  of  the  brothers  and  sisters  of  the  deceased  Mary 
Kobertoon,  youngest  daughter  of  the  deceased  James  Eobertoon  of  Bimierig,  my  mother, 
who  shall  be  in  fife  at  the  time  of  my  death,  and  that  in  equal  portions,  share  and  share 
aUke." 

At  Bobertson's  death,  a  competition  arose  between  Christie  and  others,  children  of 
the  brothers  and  sisters  of  the  testetor's  mother,  which  children  were  alive  at  the 
tostoWs  death,  and  the  Patersons,  the  issue  of  a  daughter  of  a  sister  of  the  testator's 
mother,  which  daughter  had  predeceased  the  testotor. 

The  trustees  raised  an  action  of  multiplepoinding  to  try  the  question. 

Christie  and  others  eoniended — ^That  the  meaning  and  intention  of  the  testator  were 
quite  apparent  But  where  words  are  clear  and  unequivocal,  their  literal  meaning  must 
be  taken.  Now,  a  child  who  has  predeceased  cannot  be  regarded  as  included  in  a  pro- 
vision to  children  *'  in  life  at  the  time  of  my  death."  The  survivance  was  the  indispen- 
sible  condition  required  by  the  testator ;  Wishart  against  Grant,  16th  June  1763.  The 
Patersons  cannot  take  as  representing  their  mother ;  for  there  was  no  right  vested  in 
the  mother  during  her  life  which  could  be  transmitted  to  her  children,  she  having  pre- 
deceased the  testator.  It  was  only  after  the  death  of  the  testator  that  the  fact  could  be 
ascertained  whether  there  would  be  any  '*  residue  "  after  ezecutiog  the  previous  purposes 
of  the  trust ;  and  the  very  legatees  could  be  discovered  only  by  applying  the  criterion 
adopted  by  the  testotor,  mz.  children  (of  his  uncles  or  aunte)  being  in  life  at  his  death ; 
Burnett  against  Burnett,  17th  December  1736;  Voet,  lib.  zxxvi.  tit  2,  sect  2; 
Maniiea,  lib.  ii.  tit  23,  sect  27,  28 ;  Burnett  against  Forbes,  9th  December,  1783  ;  Omey 
against  Mliarty,  19th  November  1788  ;  Sempils  against  Lord  Sempil,  15th  November 
1792.  The  maxim  si  sine  liberis  decesserit,  &c.  has  no  application  in  the  circumstances 
of  the  case.  Dig.  lib.  xxzv.  tit.  1,  sect  102 ;  Cod.  lib.  vi.  tit.  25,  sect  6 ;  tit  42,  sect 
30;  Ersk.  Inst.  b.  iiL  tit  8,  sect  46 ;  Voet^  lib.  Ivii.  tit.  1,  sect  17.  The  maxim  has 
no  reference  to  any  case  where  the  testator  was  not  in  the  direct  line  of  ascent  from  the 
heir  or  fidei  commissary  named,  consequently  not  to  collaterals.  There  the  conjedura 
pietaiis  had  no  place;  lib.  xxxvi.  tit  1,  sect  19;  ManttcOj  lib.  x.  tit.  8,  sect.  25; 
Magistrates  of  Montrose  against  Bobertoon,  2 Ist  November  1738,  Clerk  Home  and 
Kilkerran;  Yule  against  Yule,  20th  December  1758;  Wood  against  Aitehison,  26th 
June  1789;  Boughhead  against  Bannie  and  others,  14th  February  1794;  Fleming 
against  Martin,  6th  June  1798.  Neither  does  the  maxim  si  sine  liberis,  &c.  apply  to 
legacies.  The  cases  of  Wallace  and  'M*Kenzie  are  marked  with  specialties ;  and  the 
latter  is  not  well  decided. 

The  Patersons  pleaded — ^The  clause  in  question  must  receive  [669]  the  interpretation 
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and  effect  which  kw  has  in  other  caaes  given  to  the  same  or  similar  words.  If  the 
claimants'  mother  had  sarvived  the  testator  she  would  have  taken  her  shan ;  tod  her 
children  stand  in  her  place.  Here  there  was  no  nomination  of  indiyidoalB,  no  ddectm 
permmm^  except  such  as  arose  from  the  testator's  affection  for  the  descendants  of  his 
mother's  brothers  and  sisters.  This  ddeehis  penanm  most  be  presamed  to  have  pio- 
ceeded  from  natoral  affection  generally ;  and,  in  saying  that  the  fund  should  gp  to  the 
children  who  should  be  in  life  at  his  decease,  share  and  share  alike,  the  testator  ensted 
an  implied  substitution  of  the  surviyors  to  those  deceasing ;  M'Kenzie  against  LegatMS 
of  Holt,  2d  February  1781 ;  Boughhead  against  Bannie,  14th  February  1794  ;  and  the 
application  of  the  maxim  si  sine  liberis,  &c,  is  settled  by  Wallace  against  Wallace,  28th 
January  1807. 

The  Lord  Ordinary,  "in  respect  of  the  unanimous  decision  of  the  Court  in  the  cue 
of  Wallace  against  Wallace, "  preferred  "  the  claimants,  David  and  Mary  Pateraoo,  to 
the  share  of  the  residue  of  the  funds  which  their  mother,  if  alive,  would  have  been 
entitled  to,  alongst  with  the  other  children  of  the  brothers  and  sisters  of  Maiy 
Bobertson ; "  and  afterwards  adhered  "  for  the  reasons  already  assigned,  and  also  in 
respect  of  the  case  of  Holt  against  M'Kenzie." 

At  advising,  Lord  Hermand  observed — The  maxim  is  founded  in  nature  and  ressoD. 
This  is  not  an  open  case ;  Wallace  against  Wallace  is  precisely  in  point 

Lord  Bcdgray, — If  this  judgment  is  adhered  to,  you  alter  the  law  of  Scotland.  We 
must  consider  the  object  of  the  deed,  and  the  nature  of  the  provision,  whether  it  ii  a 
legacy  or  a  provision  to  children.  There  is  nothing  which  can  guide  us  as  to  the  inten- 
tion of  the  testator  farther  than  the  words  of  the  clause.  If  we  give  them  a  liteni 
meaning,  then  only  the  survivors  take.  If  you  object  to  the  reason  of  it,  you  may  u 
well  object  to  the  rule  of  the  law  of  Scotland,  that  a  legacy  lapses  by  predecease  of  tiie 
legatee,  and  the  legatee's  children  do  not  take.  Observe,  the  parties  called  are  coiuinB 
of  the  testator's — cousins  by  the  mother — persons  belonging  to  a  different  family.  ThiB 
is  a  case  of  a  mere  legacy ;  and  the  principle  of  law  applicable  to  legacies  must  opente. 
I  am  not  moved  by  the  case  of  Wallace ;  that  related  to  a  complete  family  settlement 
The  testator  stood  as  it  were  in  loco  parentis.  There  all  the  children  survived  ^ 
testator ;  and  the  Court  held  that  the  bequest  vested  from  the  death  of  Mr.  Houstooo. 
I  cannot  hold  that  the  conjectvra  ptetatis  rules  the  present  case.  It  is  ruled  by  the  Uv 
applicable  to  legacies. 

Lord  OUlies. — I  entertain  an  entirely  opposite  opinion.  In  adhering,  I  do  not  alttt 
the  law  of  Scotland.  I  think  that  the  doc-  [670]  -trine  st  sine  liberie^  &c.  is  a  principle 
in  our  law ;  and  I  am  not  inclined  to  narrow  it.  It  proceeds  on  the  implied  intentioQ 
of  a  testator.  The  case  of  legacy  has  no  application  here.  That  implies  a  deiedbu 
personoR;  this  is  merely  a  destination  to  a  class.  If  the  point  were  open,  I  would  give 
effect  to  the  maxim  si  sine^  &c.  But  the  point  is  not  open.  The  judgment  in  Wallace's 
case  was  UDanimous ;  there  the  legacy  proceeded  from  a  collateraL  The  connexion 
here  may  be  a  little  more  remote ;  but  we  cannot  on  that  shade  of  difference  introdoee 
a  different  rule.  The  words  of  the  two  settlements  have  the  strongest  resemblaiiee. 
The  clause  in  the  one  is  a  translation  of  the  clause  in  the  other.  But  it  is  not  the  waj 
to  fix  the  law  of  Scotland  to  give  different  interpretations  to  words  so  similar,  merely 
because  one  deed  was  executed  by  an  uncle,  and  the  other  by  a  first  cousin. 

Lord  Succoth, — If  we  are  to  be  tied  up  by  the  case  of  Wallace,  we  could  have  no 
difficulty,  since  the  clauses  are  so  similar.  But  there  are  contradictory  decisions  in  our 
books.  I  have  always  understood  that  the  rule  H  sine  liberis,  &c  was  limited  to  the 
case  of  descendants,  and  did  not  apply  to  collaterals. 

Lord  President. — ^No  man  would  have  used  words  so  precise  and  vernacular,  not 
technical,  unless  he  meant  that  the  share  of  the  residue  was  not  to  go  to  the  children 
unless  their  iiarents  survived  him.  Therefore,  if  the  case  were  open,  I  would  give  effect 
to  the  words.  But  we  have  the  decision  Wallace  against  Wallace.  I  am  for  adhenng 
to  it  as  the  last  precedent. 

The  Court  adhered,  "  with  this  declaration,  that  the  residue  of  the  estate,  real  and 
personal,  of  the  deceased  James  Bobertson  falls  to  be  divided  among  the  children  of 
the  brothers  and  sisters  of  the  deceased  Mary  Bobertson,  mother  of  the  said  James 
Bobertson ;  and,  in  the  event  of  said  children  having  died,  leaving  issue,  that  such 
issue  are  entitled  to  the  share  that  would  have  belonged  to  the  deceased  parent,  in 
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the  same  manner  as  if  such  parent  had  been  alive  at  the  period  of  James  Hobertson's 
death." 

[S.C.  1  S.  498 ;  cf.  Booth  v.  Black,  9  S.  410,  6  W.  &  S.  175,  6  S.R.R.  (H.L.)  31 ; 
Hamilton  v.  Hamilton,  16  S.  478,  passim ;  Thomsoria  Trustees  y.  Rohh,  13  D.  1330, 
1331 ;  Ehin^s  Trustees  v.  Leith,  5  M.  109,  111 ;  Blair^a  Executors  v.  Taylor,  3  R.  362, 
passim/  OtsulcPs  Trustees  v.  Duncan,  4  R  693,  694 ;  HaU  v.  Hall,  18  R.  699,  702.] 


No,  200.  F.C.  N.S.  VL  671.     5  July  1822.     2nd  Div. 

M'Leod,  Pursuer. — Morurieff,  Matheson, 

BosE,  Defender, — Oreenshields. 

Expences — Appeal, — Interim  execution  pending  appeal  allowed  where  ezpences  had 
been  found  due ;  but  the  account  not  remitted  to  the  auditor  till  after  intimation  of 
the  appeal 

In  an  action  of  damages  at  the  instance  of  Rose  against  MacLeod,  a  petition  for 
Rose  was  refused  without  answers ;  and  on  a  claim  being  made  t6  the  Lord  Ordinary 
for  ezpences,  his  Lordship  found  ezpences  due,  and  remitted  the  account  to  the  auditor. 
This  interlocutor  was  simply  adhered  to  by  the  Court;  and  Rose  then  intimated  an 
appeal  to  the  House  of  Lords  against  all  the  interlocutors  in  the  cause. 

M*Leod  presented  a  petition  for  interim  execution  to  the  effect  of  enabling  him  to 
recover  the  ezpences,  and  to  have  the  accoxmt  remitted  to  the  auditor  of  Court  to  be 
tazed. 

Rose  opposed  the  petition  on  the  ground  that  there  was  no  decree  for  ezpences,  but 
simply  finding  that  ezpences  are  due ;  and  that  no  decree  could  have  been  eztracted  on 
this  finding,  even  though  the  cause  had  not  been  appealed,  without  ulterior  proceedings 
by  the  Court.  That,  when  there  is  no  decree  pronounced,  so  that  further  proceedings 
are  necessary  after  an  appeal,  interim  ezecution  cannot  be  awarded;  Moffat  against 
Moffat,  7th  July  1813;  Brodie  against  Brodie,  22d  November  1814.  The  same  rule 
has  been  applied  on  the  point  of  expences;  Gordon  against  Hyslop  and  Company,  11th 
July  1821  (not  reported),  where  ezpences  were  found  due,  subject  to  modification;  and 
Brown  and  others  against  Jeffrey,  1821  (not  reported),  where  ezpences  had  simply  been 
found  due. 

The  Court  being  of  opinion  that  they  had  a  discretionary  power  by  the  statute  to 
regulate  all  matters  as  to  interim  ezecution,  and  that  the  practice  had  changed  since  the 
above  decisions,  granted  the  prayer  of  the  petition. 


No.  1     [Appendix.]    F.C.  N.S.  VI.  1.     5  June  1820.     High  Court  of  Justiciary. 

Sir  John  Maxwell  and  Others,  Pursuers. — T.  Maitland. 

Abraham  Stansfield,  Defender. —  Whigham. 

Statue — Jurisdiction. — Found  that  the  Act  20  Geo.  II.  c.  43,  does  not  authorise  appeals 
from  sentences  of  Justices  of  the  Peace  to  the  Circuit  Courts  of  Justiciary. 

Sir  John  Mazwell  and  others,  with  concourse  of  the  procurator-fiscal  of  the  justices 
of  the  peace  for  the  stewartry  of  Kirkcudbright,  brought  a  complaint  before  the  justices 
against  Abraham  Stansfield,  for  an  offence  against  the  Game  Act  1600,  c.  23.  The 
justices  pronounced  a  judgment  subjecting  Stansfield  in  the  statutory  penalty.  But  a 
warrant  of  imprisonment  for  payment  having  been  refused  by  the  justices,  the  com* 
plainers  entered  an  appeal  to  the  Circuit  Court  of  Justiciary,  at  Dumfries,  under  the 
Act  20  Geo.  II.  c.  43,  sect.  34,  36,  37,  which  Lord  Hermand  certified  to  the  High 
Court 

An  objection  to  the  competency  of  the  appeal  was  stated  for  Stansfield  before  the 

F.C.  VOL.  U,  37 


578  SIR  JOHN   MAXWELL,   &C.  V.    STANSFIELD.        F.O.Utt,UVL 

High  Court,  on  the  ground  that  justioes  of  the  peace  are  not  mentioned  anumg  the 
inferior  courts  from  which  appeal  to  the  Circuit  Courts  is  authorised  by  the  Act  diei 

The  Court  unanimously  sustained  the  objection,  and  dismissed  the  appeal 


No.  2  [Appendix.]     F.C.  N.S.  VL  2.     U  Jan.  1818.     2nd  Div. 

HowDEN,  Pursuer. — Jeffrey,  Jameson. 

Hewat,  Trustee  for  Hepburn,  Defender. —  JV.  Erskine, 

Bankrupt — Sequestration — Expencesl — Where  a  trustee  on  a  sequestrated  estate  siats 
himself  during  the  dependence  of  a  process,  and  expences  are  awarded  against  him, 
the  expences  prior  to  his  appearing  found  entitled  to  rank  only  for  a  dividend  from 
the  estate,  and  those  posterior  found  entitled  to  a  preference. 

During  the  dependence  of  a  process  of  suspension  relative  to  the  tent  of  the  nulls  of 
Haddington,  by  John  Howden,  who  had  been  cautioner  in  the  lease  against  John 
Hepburn,  as  assignee  of  the  Magistrates  of  Haddington,  Peter  Hewat  sisted  himself  as 
trustee  for  Hepburn. 

The  Court,  in  adhering  to  an  interlocutor  finding  Howden  entitled  to  expeneei, 
added  this  finding  relative  to  them, — *'  Find  that  the  trustee  is  liable  to  pay  out  of  the 
trust-estate,  the  expences  incurred  since  his  appearance,  and  that  the  respondent 
(Howden)  is  entitled  to  rank  as  a  creditor  on  the  bankrupt  estate  for  the  prior  expences.' 


No.  3.  [Appendix.]   F.C.  N.S.  VI.  3.     23  Dec.  1820.     2nd  Div.— Lord  PitmiUy. 

Stare,  Respondent. — And.  Skene. 

Thom  and  Others,  Petitioners. — H.  Cockbum. 

Arbitration. — A  submission  limited  to  the  day  of  next  to  come, 

with  power  to  the  arbiters  to  prorogate  to  any  future  day  at  pleasure,  was  found  to 
expire  by  the  lapse  of  a  year  from  the  date  of  a  prorogation,  to  the  day  of 

though  not  followed  by  the  words  "  next  to  come." 

Stark  entered  into  a  si^bmission,  relative  to  his  accounts  as  treasurer  of  a  dissentuig 
congregation,  with  Thom  and  others,  its  managers.  Two  arbiters  were  named,  with 
power  to  chuse  an  oversman ;  and  it  was  agreed  that,  **  whatever  the  said  arbitois,  or  the 
oversman  that  may  be  chosen,  in  case  of  difference  of  opinion,  shall  determine  or  order, 
by  decree  or  order,  interim  or  final,  in  the  premises,  betwixt  and  the  day  of 

next  to  come,  or  on  any  other  day  to  which  the  said  arbiters  or  oversman 
shall  prorogate  this  submission,  which  they  are  and  he  is  empowered  to  do  at  pleasure, 
the  respective  parties  bind  and  oblige  themselves  to  acquiesce  or  abide  by,"  &c 
The  submission  was  dated  on  the  29th  March  1813 ;  and,  on  the  4th  March  of 
the  following  year,  the  arbiters  subscribed  a  minute,  by  which,  "in  virtue  of  the 
powers  conferred  upon  them  by  the  said  submission,  they  prorogate  the  term  for 
determining  the  same  to  the  day  of  .    In  witness  whereof,"  iSn^ 

The  proceedings  went  on  without  interruption  down  to  the  12th  June  1817,  when  the 
arbiters,  having  differed  in  opinion,  devolved  their  powers  upon  an  oversman,  who 
pronounced  a  decree-arbitral  in  November  1818. 

Stark  brought  a  reduction  of  this  decree,  upon  the  ground,  inter  €Uia,  that  the 
prorogation  of  the  arbiters  had  expired  long  before  the  date  of  the  decree;  and  the 
Lord  Ordinary  "  found  that  the  minute  of  prorogation  of  the  submission  by  the  arbiter^ 
dated  the  4th  of  March  1814,  by  which  they  prorogated  the  term  for  determining  the 
merits  in  dispute  to  the  day  of  had  the  effect  of  prorogating 

the  submission  for  a  year  only  from  the  date  of  the  minute ;  and  that  no  sub-  [4]  -sequent 
prorogation  having  been  made  debito  tempore,  the  submission  expired  at  the  end  of  (bat 
period." 
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The  def enden,  in  a  petition  to  the  Court  against  that  finding,  pleaded — No  power 
of  prorogation  in  more  ample  terms  could  have  heen  conferred  on  the  arhiters ;  and  it 
is  indisputahle  that^  by  successive  annual  prorogations,  the  submission  might  have  been 
kept  in  force  during  any  period  that  was  requisite  for  the  just  determination  of  the  case. 
But  the  arbiters  were  not  bound  to  exercise  their  powers  in  that  particular  mode  or 
form :  They  were  empowered  to  prorogate  to  any  day  at  pleasure ;  and,  therefore,  there 
was  nothing  to  have  prevented  them  from  expressly  prorogating  "  to  such  future  day  as 
might  be  required  for  the  final  decision  of  the  matters  in  dispute,  by  themselves  or  the 
oversman."  Equivalent,  however,  to  this  form,  in  its  import  and  effect,  was  that 
actually  adopted,  which,  without  fixing  any  distant  period  for  pronouncing  decree,  and 
without  making  it  necessary  to  repeat  successive  acts  of  prorogation  from  time  to  time, 
at  once  continued  the  submission  to  a  blank  day  to  be  afterwards  filled  up,  if  necessary, 
with  the  date  of  the  decree-arbitral. 

This  form  was  probably  intended  to  obviate  the  risk  of  any  accidental  lapse  of  the 
sabmission  before  its  object  could  be  fairly  accomplished;  and,  for  the  purpose  of 
guarding  against  which  risk,  the  parties  must  be  held  to  have  conferred  the  power  of 
prorogating  at  pleasure.  At  any  rate,  as  the  words  of  style,  next  to  eomej  which  are 
usually  found  after  the  blanks  in  submissions  and  prorogations,  and  by  force  of  which 
alone  their  endurance  is  limited  to  a  single  year,  do  not  here  occur,  the  obvious  and 
only  fair  construction  of  the  minute  is,  that  the  arbiters  intended  to  maintain  the  sub* 
mission  in  force  for  such  indefinite  period  as  might  eventually  prove  requisite  for  the 
just  determination  of  the  question ;  and  it  is  impossible  to  imagine  an  objection  to  this 
construction  which  does  not  go  to  dispute  the  power  of  the  arbiters  to  make  any 
indefinite  prorogation  beyond  the  period  of  a  year. 

It  is  said,  indeed,  that  such  indefinite  prorogation,  if  effectual  for  more  than  one 
year,  might  be  held  effectual  for  no  less  than  forty  years ;  and  that  the  law  will  not 
sanction  that  to  be  done  covertly  which,  if  declared  in  an  undisguised  form,  would  at 
once  be  put  down  as  an  act  of  gross  iigustice  and  oppression.  But  the  term  of  the 
prorogation  is  per  se  no  ground  for  declaring  its  invalidity.  When  vexatious  and 
oppressive  delays  do  occur,  the  law  will  apply  a  sufficient  and  appropriate  remedy,  by 
dissolving  the  submission  on  the  ground  of  iniquity;  and,  indeed,  successive  annual 
prorogations^  which  might  be  made  indefinitely  under  submissions  similar  to  the  present, 
would  be  but  a  feeble  preventive  against  such  contemplated  abuse  of  the  powers  of 
arbiters. 

The  cases  of  Balconquall  against  Boswell,  14th  May  1563,  Balfour  ;  Silvertounhill 
against  Prior,  15th  March  1593,  Haddington;  [6]  Hay  against  IJglinton,  25th  February 
1630,  Dwrie;  Hepburn  against  Hepburn,  14th  March  1639,  Durie  ;  McGregor  against 
Menziee,  24th  February  1665,  Stairy  Oilmour;  Wallace  against  Wallace,  23d  February 
1672,  Stair  ;  are  altogether  insufficient  to  countervail  the  authority  of  Ersk,  b.  iv.  tit. 
3,  sect  29,  supported  by  the  case  of  Johnston  against  Napier,  6  th  July  1610, 
Haddington  MS, — the  only  decided  case  bearing  directly  on  the  question. 

The  petition,  on  this  branch  of  the  cause,  was  refused  without  answers. 


No.  4.  [Appendix.]    F.C.  N.S.  VI.  5.     9  March  1822.     2nd  Div.— Lord  Cringletie. 

Thomas  Habkness  and  Others,  Petitioners. — John  MarshalL 

Maxwells,  Eespondents. — D,  Matheson. 

Summary  Diligenee. — Homing  on  a  bond  of  caution,  granted  in  terms  of  an  offer  of 
composition  made  by  the  bankrupt  at  the  meeting  immediately  after  his  judicial 
examinations,  and  which  contained  no  specification  of  particular  debts — found 
competent  at  the  instance  of  a  creditor  whose  ground  of  claim  in  the  sequestration 
consisted  of  open  and  unvouched  accounts. 

Messrs.  Maxwell  claimed  to  be  ranked  on  Harkness's  sequestrated  estate  for  L.3153, 
being  the  balance  appearing  on  open  accounts  produced  in  the  sequestration,  unaccom- 
panied by  any  voucher,  with  the  exception  of  a  promissory  note  of  the  bankrupt  fo^ 
1^500, 
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and  argued — Ist,  That  the  plea  maintained  by  the  suspender  was  jtu  tertU  to  him,  the 
rent  being  admitted  to  be  due,  and  no  appearance  having  been  made  by  the  executon  of 
the  laiB  Earl  of  Peterborough :  That  the  suspender  wocdd  be  sufficiently  justified,  in  a 
question  with  executors,  in  having  made  payment^  under  a  decree  of  this  Court,  to  the 
heir  of  entail  in  possession,  and  tihe  charger  would  alone  be  answerable  to  the  ezecaton 
for  whatever  he  received  above  what  belonged  to  him  as  heir. 

2dly,  From  the  lease  it  was  apparent  that  the  term  of  entry  was  Whitsunday  1794; 
and,  therefore,  the  first  crop,  to  which  the  tenant  could  have  right  under  the  lease,  wu 
that  of  1795,  and  not  crop  1794,  which  he  did  not  sow.  The  half-year's  rent  payable  at 
Martinmas  1794  was  therefore  a  forehand  rent  for  the  half  of  the  first  year's  possession 
and  enjoyments  of  the  fruits  1795;  and,  on  the  same  principle,  the  rentjdue  at 
Martinmas  1814  was  a  forehand  rent  for  the  first  half  of  crop  1815,  and,  theiefora, 
belongs  to  the  heir,  not  to  the  executors,  of  the  deceased. 

The  Court  refused  this  petition  (9th  July  1822)  without  answers. 
A  second  reclaiming  petition  was  also  refused  (13th  November  1822)  withoat 
answers. 

[S.C,  2  S.  2.] 


No.  2.  F.C.  N.S.  VII.  4.     13  Nov.  1822.     2nd  Div.— Lord  Cringletie. 

The  Duke  of  Bucclkuch  and  Qukensbebry  and  his  Curators,  Pursuers.— 

F.  Jeffrey,  J.  H.  Forbes,  J.  Maconochie. 

John  Hyslop,  Defender. — James  Mbncrieff,  JR.   Whigham. 

• 

Violevd  Profits — Bona  fide  Consumption, — ^Violent  profits  found  not  due  prior  to  a 
reversal,  on  appeal,  of  interlocutors  sustaining  the  validity  of  a  grassum  lease,  granted 
by  a  proprietor  xmder  a  strict  entail,  although  the  tenant^  if  liable,  would  have  had 
relief  against  the  grantor's  ezecutry,  by  virtue  of  the  absolute  warrandice  in  the  leass. 

WiUiam  Duke  of  Queensberry  succeeded,  in  1778,  to  the  estate  of  Qaeensberry,  under 
the  fetters  of  a  strict  entail,  which  prohibited  the  setting  of  "  tacks  or  rentals  of  the 
lands  for  any  longer  space  than  the  setter's  lifetime,  or  for  19  years,  and  that  withoat 
diminution  of  the  rental,  at  least  at  the  just  avail  for  the  time.'' 

In  granting  new  leases,  the  old  rents  were  continued ;  and,  in  consideration  of  their 
inadequate  amount,  large  grassums  were  received  from  the  tenants.  The  leases  wen 
limited  to  19  years;  but,  in  a  great  proportion  of  instances,  they  were  renewable 
annually,  during  the  granter's  lifetime,  for  the  same  term  of  years.  The  result  was,  thst 
the  rental,  as  at  the  time  of  the  Duke's  succession,  remained  the  same  when  he  died, 
notwithstanding  that  the  real  annual  value  of  the  estate  had  risen,  during  the  inter- 
mediate period,  to  between  four  and  five  times  its  original  amount. 

The  Duke  died  in  1810,  leaving  a  large  executry ;  and  the  succession  to  the  estate 
of  Queensberry  next  devolved  on  Henry  Duke  of  Bucdeuch,  who  survived  a  short 
period,  and  was  succeeded  by  his  son,  Charles  William  Duke  of  Buecleuch  and  Queens- 
berry. It  having  been  understood  that  the  latter  intended  to  challenge  the  leasee 
granted  by  the  Duke  of  Queensberry,  an  action  for  the  purpose  of  having  their  validly 
found  and  declared  was  brought,  in  1813,  by  the  Duke's  executors;  and,  in  the  follow- 
ing year,  counter  processes  of  reduction  of  the  whole  [6]  leases  on  the  Queensberry 
estate,  to  the  number  of  nearly  300,  were  instituted  by  the  Duke  of  Buccleu^ ;  and  tin 
lease  of  John  Hyslop^  which  was  granted  upon  the  renunciation,  in  1803,  of  a  lease 
granted  to  his  father  for  19  years,  with  an  obligation  to  renew,  at  the  same  rent^  and  for 
payment  of  a  grassum^  was  selected  for  trying  the  question. 

The  Second  Division  of  the  Court  (7  th  March  1816),  in  the  declarator,  unanimously 
found  and  declared  in  terms  of  the  libel ;  and,  in  the  reduction,  also  by  an  unanimous 
judgment,  assoilzied  the  defender,  and  found  him  entitled  to  his  expences.  On  appeal, 
the  House  of  Lords  remitted  both  actions  for  reconsideration,  with  an  instruction  to 
require  the  opinions  of  the  other  judges.  Upon  again  considering  the  question,  with 
these  opinions  ^f  which  four  were  favourable,  and  six  unfavourable,  to  the  Duke  of 
Buecleuch)  the  Courts  by  a  minority  of  four  to  one,  repeated  their  former  judgments; 
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and  thus  two-thiids  of  the  whole  judges  ooncmred  in  thinking  the  leases  effectual,  not- 
withstanding the  objection  of  grassum. 

On  appcNEkl,  the  House  of  Lords  (12th  July  1819)  reversed  both  judgments;  and,  in 
the  declaiator,  found,  '*That  William  late  Duke  of  Queensberry  had  not  power,  by  the 
entail  founded  on  by  the  parties  in  this  cause,  to  grant  tacks  for  terms  of  years,  partly 
for  yearly  rent,  and  partly  for  prices  or  sums  paid  to  the  Duke  himself;  and  that  tacks 
granted  by  him,  upon  surrender  of  former  tacks  granted  partly  for  yearly  rent,  and 
partly  for  prices  and  sums  paid  to  the  Duke  himself,  ought  to  be  considered  as  partly 
granted  for  prices  or  sums  paid  to  the  Duke ;  and  that  such  tacks  ought  not  to  be  con- 
sidered as  let  without  diminution  of  the  rental,  or  at  the  just  avail ;  and  are  therefore 
to  be  considered,  as  between  the  parties  claiming  under  the  entail,  as  tacks  which  he 
had  not  power  to  grant  by  such  entail :  And  it  was  further  ordered,  "  that  the  cause  be 
remitted  back  to  the  Court  of  Session  in  Scotland,  to  do  therein  as  shall  be  just  and 
consiBtent  with  this  finding."  In  the  reduction,  there  was  a  finding  of  predsel]^  the 
same  import,  with  reference  to  the  particular  lease  there  in  question,  and  also  a  remit 
in  similar  terms. 

Under  the  latter  remit,  the  Court,  on  advising  mutual  informations  upon  the  effect 
of  this  finding,  and  on  an  offer  by  ^e  tenant  to  purge  the  irritancy  (February  1820) 
"sustained  the  reasons  of  reduction  of  the  lease  quarrelled,  and  reduced,  decerned,  and 
dedazed  accordingly :  **  and  this  interlocutor  having  been  affirmed  on  appeal  (2d  July 
1821)  decrees  of  reduction  and  removing  were  obtained,  without  further  opposition, 
against  all  the  tenants. 

The  leading  and  principal  question  being  thus  finally  settled,  the  Duke  of  Buccleuch 
then  insisted  in  the  separate  conclusion  in  the  reduction  for  violent  profits,  against  the 
tenant,  from  the  death  of  the  Duke  of  Queensberry :  And  the  Lord  Or-  [CQ  -dinary 
(22d  December  1821)  "found  that  Hyslop  ought  to  be  considered  as  having  possessed 
biB  farm  on  a  lease  which  he  was  in  bona  fide  to  consider  to  be  legal  and  valid,  until 
the  judgment  of  the  House  of  Lords  in  July  1819;  but,  after  that  period,  he  having 
been  certiorated  by  said  judgment  that  his  lease  could  not  be  sustained  as  it  then  stood, 
although  it  was  not  finally  reduced  till  a  later  period,  was  a  mala  fide  possesor  in  virtue 
of  aaid  lease ;  and,  therefore,  is  liable  for  such  rent  as  the  farm  could  reasonably  enable 
a  tenant  to  pay  from  and  after  Martinmas  in  said  year  1819."  This  interlocutor  being 
brought  under  review  of  the  Court  by  both  parties,  it  was 

Pleaded  for  the  Duke  of  Buccleuch — L  There  could  be  no  room  for  the  plea  of  b(ma 
fide  consumption,  where  the  possessor  of  the  subject  would  suffer  no  hardship  by  the 
daim  for  violent  profits  being  sustained.  Here  the  absolute  warrandice  in  the  lease 
affords  direct  recourse  against  the  granter's  large  executry ;  and,  on  the  supposition  of 
the  defender's  bonafideSt  there  cannot  be  a  doubt  that  the  action  of  relief,  in  which  he 
has  aheady  obtained  a  judgment  of  the  Lord  Ordinary  against  the  executors,  will 
ultimately  enable  him  to  recover  every  farthing  for  which,  by  possibility,  decree  may  be 
obtained  against  him  in  this  proceeding ;  Stair^  b.  ii.  tit.  1,  sect  23,  24 ;  Ersk.  b.  ii.  tit. 
1,  sect  25,  28,  29. 

IL  Independently  of  this  consideration,  there  seems  no  reason  why  the  defender 
ought  not  to  be  found  liable  for  the  fair  rent  of  the  farm  from  the  death  of  the  Duke  of 
Queensberry,  or  at  least  from  the  challenge  of  his  right.  It  has  been  too  hastily 
assumed,  that  formerly  no  doubt  was  entertained  with  regard  to  the  legality  of  taking 
grasmms,  where  the  entail  contained  no  contrary  prohibition.  The  opinions  expressed 
on  the  Bench  in  the  Wakefield  case,  in  1806  {vide  Buchanan's  Beports)  are  alone 
sufficient  to  refute  that  statement.  And  though  the  judgments  of  this  Court  sustained 
the  defence  in  the  present  action,  it  was  notorious  that  an  opposite  judgment  was, 
nearly  at  the  same  time,  pronounced  by  the  First  Division,  in  the  case  between  the  Earl 
of  Wemyss  and  the  tenants  on  the  Neldpath  estate.  Certainly,  therefore,  success  could 
not  have  been  anticipated  upon  such  sure  or  reasonable  grounds  as  warranted  the 
defender  in  consuming  the  fruits  derived  from  the  farm  during  the  dependence  of  the 
action;  Grant  against  Grant,  I6th  November  1663,  Durie  ;  Agnew  against  Hawthorn, 
15th  July  1746,  Falc,  ;  Cunninghame  against  Stuart,  19th  February  1635,  Durie ; 
Gray  against  Watson,  23d  February  1672,  Stair;  Milne  against  Lady  Gralraw,  19th 
July  1715,  Bruce;  Oliphant  against  Smyth,  3d  November  1790;  Hunter  against 
Sanquhar,  2d  June  1610,  Did,  vol.  i. ;  Fumertoun  against  Lutefoot,  15th  July  1675, 
Stcur  i  Lord  Balcarras  against  Lord  Ardross,  10th  February  1735,  Diet.  vol.  L 
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and  argtied — Igty  That  the  plea  maintained  by  the  suspender  was  Jut  iertii  to  him,  tbe 
rent  being  admitted  to  be  due,  and  no  appearance  having  been  made  by  the  ezecaton  of 
the  late  Earl  of  Peterborough :  That  the  suspender  wocdd  be  sufficiently  justified,  in  a 
question  with  executors,  in  having  made  payment,  under  a  decree  of  this  Court,  to  ^ 
heir  of  entail  in  possession,  and  the  charger  would  alone  be  answerable  to  the  execaUns 
for  whatever  he  received  above  what  belonged  to  him  as  heir. 

2dly^  From  the  lease  it  was  apparent  that  the  term  of  entry  was  Whitsunday  1794; 
and,  therefore,  the  first  crop,  to  which  the  tenant  could  have  right  under  the  lease,  wu 
that  of  1795,  and  not  crop  1794,  which  he  did  not  sow.  The  half-year's  rent  payable  at 
Martinmas  1794  was  therefore  a  forehand  rent  for  the  half  of  the  first  year's  possession 
and  enjoyments  of  the  fruits  1795;  and,  on  the  same  principle,  the  rent|[due  at 
Martinmas  1814  was  a  forehand  rent  for  the  first  half  of  crop  1815,  and,  therefoiei 
belongs  to  the  heir,  not  to  the  executors,  of  the  deceased. 

The  Court  refused  this  petition  (9th  July  1822)  without  answers. 
A  second  reclaiming  petition  was  also  refused  (13th  November  1822)  withoat 
answers. 

[S.C,  2  S.  2.] 


No.  2.  F.C.  N.S.  VII.  4.     13  Nov.  1822.     2nd  Div.— Lord  Cringletie. 

The  DuKK  OF  BucCLKUCH  AND  QuEENSBKRRY  and  his  CURATORS,  Pursucra— 

F,  Jeffrey,  J,  H.  Forbes,  J,  Maconochie. 

John  Hyslop,  Defender. — James  Morvcrieff,  JR.   Whigham, 

Violent  Profits — Bona  fide  Ckmsumption. — Violent  profits  found  not  due  prior  to  a 
reversal,  on  appeal,  of  interlocutors  sustaining  the  validity  of  a  grassum  lease,  granted 
by  a  proprietor  under  a  strict  entail,  although  the  tenant,  if  liable,  would  have  had 
relief  against  the  granter's  ezecutry,  by  virtue  of  the  absolute  warrandice  in  the  lease. 

William  Duke  of  Queensberry  succeeded,  in  1778,  to  the  estate  of  Queensberry,  under 
the  fetters  of  a  strict  entail,  which  prohibited  the  setting  of  '*  tacks  or  rentab  of  the 
lands  for  any  longer  space  than  the  setter's  lifetime,  or  for  19  years,  and  that  withoat 
diminution  of  the  rental,  at  least  at  the  just  avail  for  the  time." 

In  granting  new  leases,  the  old  rents  were  continued ;  and,  in  consideration  of  their 
inadequate  amount,  large  grassums  were  received  from  the  tenants.  The  leases  wen 
limited  to  19  years;  but,  in  a  great  proportion  of  instances,  they  were  renewable 
annually,  during  the  granter's  lifetime,  for  the  same  term  of  years.  The  result  waa,  that 
the  rental,  as  at  the  time  of  the  Duke's  succession,  remained  the  same  when  he  died, 
notwithstanding  that  the  real  annual  value  of  the  estate  had  risen,  during  the  inter- 
mediate period,  to  between  four  and  five  times  its  original  amount. 

The  Duke  died  in  1810,  leaving  a  large  executry ;  and  the  succession  to  the  estate 
of  Queensberry  next  devolved  on  Henry  Duke  of  Bucdeuch,  who  survived  a  short 
period,  and  was  succeeded  by  his  son,  Charles  William  Duke  of  Bucdeuch  and  Queens- 
berry. It  having  been  understood  that  the  latter  intended  to  challenge  the  leasee 
granted  by  the  Duke  of  Queensberry,  an  action  for  the  purpose  of  having  their  validity 
found  and  dedared  was  brought,  in  1813,  by  the  Duke's  executors;  and,  in  the  follow- 
ing year,  counter  processes  of  reduction  of  the  whole  [6]  leases  on  the  Queensberry 
estate,  to  the  number  of  nearly  300,  were  instituted  by  the  Duke  of  Buccleudi;  andtb 
lease  of  John  Hyslop,  which  was  granted  upon  the  renunciation,  in  1803,  of  a  lease 
granted  to  his  father  for  19  years,  with  an  obligation  to  renew,  at  the  same  rent^  and  for 
payment  of  a  grassufn,  was  selected  for  trying  the  question. 

The  Second  Division  of  the  Court  (7th  March  1816),  in  the  dedarator,  unanimously 
found  and  declared  in  terms  of  the  libel ;  and,  in  the  reduction,  also  by  an  unanimous 
judgment,  assoilzied  the  defender,  and  found  him  entitled  to  his  expences.  On  appeal, 
the  House  of  Lords  remitted  both  actions  for  reconsideration,  with  an  instruction  to 
require  the  opinions  of  the  other  judges.  Upon  again  considering  the  question,  with 
these  opinions  ^f  which  four  were  tavourable,  and  six  unfavourable,  to  the  Duke  of 
Bucdeuch)  the  Courts  by  a  migority  of  four  to  one,  repeated  their  former  judgments; 
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and  thus  two-thirds  of  the  whole  judges  concurred  in  thinking  the  leases  effectual,  not- 
withstanding the  ohjection  of  graasum. 

On  appcNEkl,  the  House  of  Lords  (I2th  July  1819)  reversed  hoth  judgments;  and,  in 
the  decbuator,  found,  **That  William  late  Duke  of  Queensherry  had  not  power,  by  the 
entail  founded  on  by  the  parties  in  this  cause,  to  grant  tacks  for  terms  of  years,  partly 
for  yearly  rent^  and  partly  for  prices  or  sums  paid  to  the  Duke  himself ;  and  that  tacks 
granted  by  him,  upon  surrender  of  former  tacks  granted  partly  for  yearly  rent,  and 
partly  for  prices  and  sums  paid  to  the  Duke  himself,  ought  to  be  considered  as  partly 
granted  for  prices  or  sums  paid  to  the  Duke  j  and  that  such  tacks  ought  not  to  be  con- 
sidered as  let  without  diminution  of  the  rental,  or  at  the  just  avail ;  and  are  therefore 
to  be  considered,  as  between  the  parties  claiming  xmder  the  entail,  as  tacks  which  he 
had  not  power  to  grant  by  such  entail :  And  it  was  further  ordered,  "  that  the  cause  be 
remitted  back  to  the  Court  of  Session  in  Scotland,  to  do  therein  as  shall  be  just  and 
consistent  with  this  finding."  In  the  reduction,  there  was  a  finding  of  preciseljr  the 
same  import,  with  reference  to  the  particular  lease  there  in  question,  and  also  a  remit 
in  similar  terms. 

Under  the  latter  remit,  the  Court,  on  advising  mutual  informations  upon  the  effect 
of  this  finding,  and  on  an  offer  by  l^e  tenant  to  purge  the  irritancy  (February  1820) 
"sustained  the  reasons  of  reduction  of  the  lease  quarrelled,  and  reduced,  decerned,  and 
dedazed  accordingly : "  and  this  interlocutor  having  been  affirmed  on  appeal  (2d  July 
1821)  decrees  of  reduction  and  removing  were  obtained,  without  further  opposition, 
against  all  the  tenants. 

The  leading  and  principal  question  being  thus  finally  settled,  the  Duke  of  Buccleuch 
then  inwig^MMJ  in  the  separate  conclusion  in  the  reduction  for  violent  profits,  against  the 
tenant,  from  the  deaUi  of  the  Duke  of  Queensherry :  And  the  Lord  Or-  [6]  -dinary 
(22d  December  1821)  "found  that  Hyslop  ought  to  be  considered  as  having  possessed 
bis  farm  on  a  lease  which  he  was  in  bona  fide  to  consider  to  be  legal  and  valid,  until 
the  judgment  of  the  House  of  Lords  in  July  1819;  but,  after  that  period,  he  having 
been  certiorated  by  said  judgment  that  his  lease  could  not  be  sustained  as  it  then  stood, 
although  it  was  not  finally  reduced  till  a  later  period,  was  a  mala  fide  possesor  in  virtue 
of  said  lease ;  and,  therefore,  is  liable  for  such  rent  as  the  farm  could  reasonably  enable 
a  tenant  to  pay  from  and  after  Martinmas  in  said  year  1819."  This  interlocutor  being 
brought  under  review  of  the  Court  by  both  parties,  it  was 

Pleaded  for  the  Duke  of  Buccleuch — I.  There  could  be  no  room  for  the  plea  of  bona 
fide  consumption,  where  the  possessor  of  the  subject  would  suffer  no  hardship  by  the 
claim  for  violent  profits  being  sustained.  Hiere  the  absolute  warrandice  in  the  lease 
affords  direct  recourse  against  the  grantor's  large  executry ;  and,  on  the  supposition  of 
the  defender's  bonafideSt  there  cannot  be  a  doubt  that  the  action  of  relief,  in  which  he 
has  already  obtained  a  judgment  of  the  Lord  Ordinary  against  the  executors,  will 
oltunately  enable  him  to  recover  every  farthing  for  which,  by  possibility,  decree  may  be 
obtained  against  him  in  this  proceeding ;  Stair^  b.  ii.  tit  1,  sect  23,  24 ;  Ersh  b.  ii.  tit. 
1,  sect  25,  28,  29. 

II.  Independently  of  this  consideration,  there  seems  no  reason  why  the  defender 
ought  not  to  be  found  liable  for  the  fair  rent  of  the  farm  from  the  death  of  the  Duke  of 
Queensherry,  or  at  least  from  the  challenge  of  his  right.  It  has  been  too  hastily 
assumed,  that  formerly  no  doubt  was  entertained  with  regard  to  the  legality  of  taking 
ffrasmms,  where  the  entail  contained  no  contrary  prohibition.  The  opinions  expressed 
on  the  Bench  in  the  Wakefield  case,  in  1806  (vide  Buchanan's  Beports)  are  alone 
sufficient  to  refute  that  statement.  And  though  the  judgments  of  this  Court  sustained 
the  defence  in  the  present  action,  it  was  notorious  that  an  opposite  judgment  was, 
nearly  at  the  same  time,  pronounced  by  the  First  Division,  in  the  case  between  the  Earl 
of  Wemyss  and  the  tenants  on  the  Neidpath  estate.  Certainly,  therefore,  success  could 
not  have  been  anticipated  upon  such  sure  or  reasonable  grounds  as  warranted  the 
defender  in  consuming  the  fruits  derived  from  the  farm  during  the  dependence  of  the 
action;  Grant  against  Grants  16th  November  1663,  Durie  ;  Agnew  against  Hawthorn, 
15lh  July  1746,  Faic  ;  Cunninghame  against  Stuart,  19th  February  1635,  Durie ; 
Oray  against  Watson,  23d  February  1672,  Stair;  Milne  against  Lady  Gralraw,  19th 
July  1715,  Bruce;  Oliphant  against  Smyth,  3d  November  1790;  Hunter  against 
Sanquhar,  2d  June  1610,  Did,  vol.  i. ;  Fumertoun  against  Lutefoot,  15th  July  1675, 
Stair ;  Lord  Balcarras  against  Lord  Ardross,  10th  February  1735,  Diet,  vol.  i. 
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[7]  Pleaded  for  the  defender. — I.  It  would  have  made  no  difference  on  the  state  of 
the  question,  even  although  it  had  been  finally  decided  that  the  executors  wen  liable 
in  relief.  In  a  clfiiim  for  violent  profits,  the  simple  inquiry  is,  whether  possesnoD 
was  retained  bona  fide — the  law  holding  universally,  that  the  fruits  or  profits  reaped 
by  the  bona  fide  possessor  become  his  absolute, property,  whatever  may  afterwards  be 
found  to  be  the- nature  of  the  title  under  which  they  have  been  obtained.  It  is  eaid 
that  the  fruits  ought  not  to  be  considered  as  consumed,  because  the  grxuminu^  partly  m 
consideration  of  which  the  leases  were  granted,  must  be  presumed  to  form  part  of  the 
grantor's  ezecutry.  Bat,  plainly,  as  not  a  farthing  of  these  sums  has  been  derived  from 
the  estate  since  the  death  of  the  Diike  of  Queensberry,  to  whom  they  were  paid,  Uie 
claim  against  the  tenants  cannot  be  affected  by  the  supposition  of  their  existeooe. 
Supposing,  therefore,  the  executry  and  claim  of  jelief  were  at  all  relevant  matten  for 
consideration  in  this  question,  the  utmost  that  the  pursuer  could  demand  would  be  ib 
assignation  to  the  warrandice  of  the  lease. 

11.  Nothing  can  be  more  extravagant  than  the  attempt  to  infer  mala  fides  at  Ae 
commencement  of  the  lease,  from  the  payment  of  a  grassum.  The  defender's  father  and 
grandfather,  his  predecessors  in  the  farm,  obtained  their  rights  upon  making  similar 
payments.  The  practice  was,  indeed,  universal  on  the  Queensberry  estate,  from  the 
time  of  the  entail,  and  was  adopted  in  the  management  of  many  other  la^  estates. 
It  was  authorised  by  lawyers  and  judges  of  the  first  eminence,  and: never  questioned  bf 
any  individual.  Nothing  occurred  in  the  Wakefield  case  to  throw  doubt  on  the  ojMiiuon 
so  universally  entertained  on  this  subject.  On  the  contrary,  whatever  may  have  been 
said  with  regard  to  a  lease  of  extraordinary  endurance,  such  as  was  there  in  question,  it 
was  explicitly  laid  down  from  the  Chair,  as  an  undoubted  proposition — ^no  judge  having 
expressed  any  opinion  of  an  opposite  tendency — that  a  grassum  might  be  safely  taken 
in  consideration  of  a  lease  granted  for  the  usual  period  of  19  years. 

Even  supposing,  contrary  to  what  manifestly  appears,  that  supervening  circumstanoee 
had  occurred  tending  to  create  doubts  of  the  validity  of  a  lease  similar  to  the  present^ 
the  proceedings  in  the  declarator  and  reduction,  down  to  the  reversal  of  the  judgments 
of  this  (Tourt)  were  well  calculated  to  remove  such  doubts,  and  to  confirm  the  defender's 
previous  &ona./£is9 ;  for  it  is  in  vain  to  allege  that  the  effect  of  these  judgments  was 
neutralized  by  that  pronounced  in  the  question  with  Lord  Wemyss  and  the  tenants  on 
the  Neidpath  estate,  which  was  carried  by  the  narrowest  majority,  and  was  at  variance 
with  the  opinions  of  two-thirds  of  the  Judges  of  the  whole  Court. 

But  even  the  judgments  of  reversal  pronounced  in  the  House  of  [8]  Lords  did  not 
put  the  defender  in  mala  fide  to  continue  .possession.  For  it  was  by  no  means  apparent 
that  the  reduction  of  the  lease  was  the  necessary  consequence  of  the  findings  which 
these  judgments  contained.  In  a  case  so  favourable  in  all  its  circumstances,  malafidet 
ought  not  to  be  presumed  tiU  the  affirmance  of  the  judgment  reducing  the  lease ;  Staffs 
b.  ii.  tit.  1,  sect.  24 ;  Ersk.  b.  ii.  tit.  1,  sect.  29 ;  Bonny  against  Morris,  30th  July  1760; 
Grant  against  Dundas,  9th  February  1765;  Bowman  against  Henderson,  llUi  June 
1805 ;  Duke  of  Roxburghe  against  Duchess  Dowager  of  Roxburghe,  17th  February  1815; 
Jackson  against  McDonald,  5th  July  1811 ;  Lawrie  against  Spalding,  21st  June  1769; 
Turner  against  Turner,  3d  March  1820;  Elliot  against  Pott^  30th  May  1822. . 

The  Court  unanimously  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 

[Affirmed,  2  Sh.  App.  43 ;  4  S.K.R.  (H.L.)  224  ;  cf.  Carnegie  v.  Scoti,  4  W.  &  8.  431; 
5  S.RR.  (H.L.)  443;  Hotddsworth  v.  Brandos  Trustees,-  3  R.  304,  310.] 
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by  the  representatives  of  a  predecessor  who  had  granted  leases  that  were  set  aside  as 
contrary  to  the  restrictions  of  the  tailzie,  and  injurious  to  the  succeeding  heirs. 

The  actions  for  trying  the  validity  of  the  Queensberry  leases  having  terminated  in 
the  manner  stated  in  the  narrative  of  the  immediately  preceding  report^  relative  to  the 
question  of  [9]  violent  profits  with  the  tenants  on  that  estate,  the  Duke  of  Buccleuch 
further  insisted  in  an  action  of  damages  against  the  Duke  of  Queensberry's  executors, 
for  the  loss  consequent  on  the  granting  of  these  leases. 

Both  questions  depended  before  the  same  Lord  Ordinary ;  and  his  Lordship,  having 
first  disposed  of  the  claim  for  violent  profits,  next  "  assoikied  the  defenders  from  the 
claim  for  damages,  and  decerned ;  reserving  entire  to  the  pursuers  to  claim  from  the 
defenders  the  whole  or  part  of  the  grasmms  taken  and  received  by  the  late  William 
Duke  of  Queensberry  from  his  tenants,  and  to  the  defenders  their  defences,  as 
accords." 

The  Duke  of  Buccleuch  petitioned  against  this  judgment^  and  pleaded — 

It  is  now  finally  ascertained  that  Uie  Duke  of  Queensberry  did  wrong  by  granting 
the  leases  below  the  jost  avail ;  and  by  this  wrong,  it  is  equally  clear  that  the  pursuer 
and  his  predecessors  have  been  excluded  from  possession  of  the  land,  or  from  obtaining 
a  fair  rent  for  it,  from  the  granter's  death  till  the  tenants  were  compelled  to  surrender 
possession,  in  pursuance  of  decrees  of  removing.  The  damage,  therefore,  is  at  once 
certain  and  direct,  and  is  indeed  just  so  much  of  the  very  damage  which  his  Grace 
designed  to  inflict  on  the  succeeding  heirs  of  entail,  by  granting  the  leases.  From  these 
premises  it  follows,  that  the  defenders,  who  represent  the  wrong-doer,  and  hold  ample 
fimde,  must  be  liable  in  damages,  even  on  the  supposition  that  the  wrong  consisted 
merely  in  an  excess  of  power. 

(  But  the  illegal  act  does  not  resolve  into  a  mere  excess  of  power ;  for,  by  that  Act, 
the  Duke  violated  a  personal  obligation  undertaken  in  favour  of  the  succeediog  heirs. 
The  prohibitions  in  an  entail  are  the  conditions  of  the  grant ;  and,  by  accepting  the 
grants  the  heir  consents  to  the  conditions,  and  becomes  as  much  bound  to  observe  them, 
OB  if  he  had  given  bond  to  that  effect  to  the  heirs  subsequently  called  to  the  succession. 
The  Duke  being  then  under  an  obligation  to  the  pursuer  not  to  grant  the  leases  which 
he  did  grants  he,  or  lus  representatives,  must  be  answerable  for  the  consequent  damage, 
just  as  they  would  be  in  the  case  of  the  breach  of  any  other  legal  obligation  ;  Er^,  b. 
iii  tit.  3,  s.  86. 

The  Act  1685,  c  22,  does  not  afPect  the  pursuer's  plea.  The  obligation  imposed  on 
the  heir  in  possession  by  the  prohibitions  of  an  entail  was  always  effectual  at  common 
law,  inter  Koeredes^  and  continued  to  be  so  independently  of  that  statute,  whose  object 
was  merely  declaratory  of  these  prohibitions,  under  certain  restrictions,  being  operative 
also  against  third  parties  onerously  contracting ;  Stair^  b.  ii.  tit.  3,  s.  59,  1st  edit. ;  Ibid, 
h.  ii.  tit  3,  sect  58,  2d  edit ;  Minor  Pract.  p.  402 ;  Bank,  b.  ii.  tit  3,  sect  [10]  139 ; 
Ersk.  b.  iii.  tit  8,  sect.  23 ;  Viscount  of  Stormont  against  Creditors  of  Earl  of  Annan- 
dale,  26th  February  1662,  Stair. 

It  is  said  that  the  rule  of  strict  interpretation  applies  to  the  fetters  of  an  entail 
equally  when  the  question  is  inter  hoeredes,  as  when  it  occurs  with  third  parties.  But 
from  this  it  cannot  be  inferred  that  the  prohibitions  in  an  entail  operate  only  through 
the  irritant  and  resolutive  clauses.  For  the  reason  of  that  application  of  the  rule  is  not 
derived  from  the  Act  1685,  but,  on  the  contrary,  rests  on  the  general  principle  that, 
in  giants  of  property,  freedom  from  restraint  is,  in  all  cases,  the  legal  presumption. 

It  is  said,  alao^  that  it  has  been  found  incompetent  to  use  inhibition  on  prohibitions 
against  alienating  or  contracting  debt ;  but  so  far  from  this  incompetency  being  rested 
on  the  supposed  inefficacy  of  the  prohibitory  clauses  alone  to  constitute  any  obligation 
on  the  heir,  that  the  reverse  has  always  been  taken  for  granted  in  the  discussion  of  that 
question.  Indeed,  in  the  case  of  Lord  Ankerville  and  others  against  Saunders,  8th 
August  1787,  there  was  an  express  promise  or  engagement  by  the  party  against  whom 
inhibition  was  attempted  to  be  used. 

There  are  no  cases  in  which  it  has  been  found  that,  notwithstanding  complete  pro- 
hihitiona  to  sell  or  to  contract  debt,  the  heir  was  under  no  proper  obligation  not  to 
violate  them,  because  the  irritant  or  resolutive  clauses  did  not  strike  against  sale  or  con- 
traction of  debt  The  reverse  was  found  in  the  case  of  Cuming  of  Pitlurg  against 
Gozdon,  29ih  July  1761.     The  case  of  Bruce  against  Bruce,  15th  January  1799,  is  not 
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of  an  opposite  tendency ;  for  the  judgment  there  could  only  relate  to  the  validity  of  the 
sale  actually  made  to  an  onerous  purchaser.  In  the  cases  of  Lockharts  against  Sir  J. 
Stewart,  11th  June  1811,  relative  to  the  Westshiels  entail,  and  the  Earl  of  Breadalbane 
against  Camphell  of  Monzie,  12th  June  1812  (not  reported),  it  was  decided  in  this 
Court  that,  although  sales  of  the  entailed  lands  could  not  he  prevented,  in  consequenee 
of  the  defective  nature  of  the  irritant  and  resolutive  clauses,  yet  the  heir  was  boond  to 
reinvest  the  price  in  terms  of  the  entail.  The  former  case  was  indeed  remitted  by  the 
House  of  Lords  for  reconsideration ;  but  no  opposite  decision  has  ever  been  prononneed. 

It  is  further  said,  that  the  Duke  was  in  bona  fide  in  granting  the  leasesL  Bat 
supposing  (what,  however,  is  denied)  that  he  was  in  bonajide,  or  under  an  error  in  law 
with  re^Bkrd  to  the  nature  of  his  obligation,  yet  that  can  afford  no  reason  why  his 
representatives  ought  not  to  repair  the  consequent  damage  done  to  the  party  in  whose 
favour  the  obligation  was  undertaken.  It  is  the  obligation,  not  his  interpretation  of  i^ 
that  the  obligant  is  bound  to  fulfil.  Even  viewing  the  question  as  excess  of  power 
merely,  error  in  law  will  not  justify  a  party  who  knowingly  and  intentionally  ioilicti 
damage  on  another.  It  is  impossible  that  the  law  can  look  with  the  same  favour  on 
one's  supposed  ignorance  of  the  limits  of  his  rights,  as  on  the  undouhted  innooenoe  of 
the  pi]  injured  party.  Justice,  therefore,  plainly  requires  that  the  loss  resulting  from 
the  illei^  act  should  rest  with  the  wrong-doer,  rather  than  with  him  who  has  done  no 
wrong ;  Stair,  b.  i.  tit  9,  sect.  3 ;  Bank.  b.  L  tit.  10,  sect.  40 ;  Enk,  Ix  i.  tit.  1,  seek 
21 ;  Ibid.  b.  iii.  tit  1,  sect.  13,  14. 

The  maxim,  ignorantia  juris  non  exctuai,  applies  even  in  penal  statutes ;  Sum$  on 
Crimes^  vol.  L  p.  25,  2d  edit.  And  in  civil  questions,  the  only  exception  to  the  role  is 
that  of  bona  fide  consumption  strictly  understood;  Oliphant  against  Smitii,  30th 
November  1790.  But  that  exception  has  no  application  to  the  present  daim,  which  ii 
for  the  loss  arising  from  the  illegal  sales  of  the  pursuer's  interest  in  the  entailed  estate^ 
for  a  consideration  received  by  the  Duke.  The  tenants'  bona  fides  may  defend  them, 
but  it  never  can  protect  the  party  who  put  them  into  possession. 

Pleaded  by  the  Executors — 

The  injunctions  and  prohibitions  in  an  entail  are  made  effectual  by  the  irritant  and 
resolutive  clauses.  These  are  the  only  remedies  which  either  the  Queensberry  entail 
gives,  or  the  law  allows  for  any  act  of  contravention.  But  the  irritant  and  resolutiTe 
clauses  operate,  not  by  imposing  any  personal  obligation  on  the  heir  in  possession,  but 
by  putting  it  in  the  power  of  the  substitutes  to  void  the  deeds  of  contravention,  and  to 
forfeit  the  right  of  the  contravener. 

If  the  prohibitory  clause  alone  imposed  any  legal  restraint,  it  was  certainly  not  to 
have  been  expected  that  the  Act  1685,  c.  22,  should  declare  the  efficacy  of  the 
prohibition  against  altering  the  order  of  succession,  to  be  as  much  dependent  on  the 
irritant  and  resolutive  clauses,  as  that  of  the  prohibition  against  selling  or  contractiDg 
debt.  For  the  infringement  of  the  former  prohibition  could  raise  no  question  with 
third  parties  onerously  contracting.  Again,  the  declaration  that  the  provisions  and 
irritant  clauses,  when  repeated  in  all  the  subsequent  conveyances  of  the  tailzied  estate, 
shall  "  be  real  and  effectual,  not  only  against  the  contravener  and  his  heirs,  but  alio 
against  their  creditors,"  &c.  shews  that,  without  these  clauses,  and  their  insertion  in  the 
precise  terms  of  the  statute,  the  prohibitions  of  the  entail  would  be  equally  inefiectoil 
against  the  one  description  of  persons  as  against  the  other.  Throughout  the  whole 
statute,  indeed,  it  is  plain  that  the  legislature  understood  these  clauses  as  the  operative 
and  effective  ones. 

No  doubt  a  different  construction  seems  formerly  to  have  been  put  on  the  law  of 
entail.  But  that  construction,  in  its  application  to  different  particulars,  has  been 
corrected  by  decisions  since  the  time  of  Erskine. 

Thus  it  is  now  settled  law,  that  the  rule  of  strict  interpretation  applies  equally  to 
questions  between  heirs  as  to  those  with  creditors  or  purchasers.  A  prohibition  to  alter 
the  order  of  succession,  for  example,  is  interpreted  with  the  same  strictness  as  [12]  thoee 
directed  against  selling  or  contracting  debt;  Stewart  against  Hoome,  8th  July  1789; 
Brown  against  the  Countess  of  Dalhousie,  25th  May  1808.  And,  since  the  reversal  of 
the  case  of  Edmonstone  against  Edmonstone  and  others,  24th  November  1769,  Did. 
the  fetters  of  an  entail  cannot  be  extended  to  the  institute  by  implication,  how  manifest 
soever  the  entailer's  intention  may  appear.  But  if  the  prohibitions  in  an  entail  are  to 
operate  at  common  law,  as  conditions  annexed  to  donations  or  testamentary  bequest^ 


P.a  18»,  HA  VH     0.  OF  BUCCLEUCH,  &a  U  D.  OF  QDEENSBERRT's  EXRS.   587 

the  intention  of  the  entailer  ought  to  govern  in  the  former  case,  as  it  unquestionably  is 
found  to  do  in  the  latter. 

Farther,  if  the  prohibitions  were  effectual  among  heirs  independently  of  the  statute, 
inhibition  would  be  competent  at  the  instance  of  the  substitutes,  which,  however,  it 
confessedly  is  not  And  it  is  a  mere  evasion  of  the  inference  thence  arising,  to  affirm 
that  inhibition  is  applicable  only  to  obligations  which  may  be  immediately  discharged ; 
for,  although  this  was  pleaded  in  the  case  of  Lord  Ankerville  referred  to,  there  is  no 
reason  to  suppose  that  the  judgment  was  rested  on  that  ground;  Bryson  against 
Chapman,  22d  January  1760. 

Finally,  the  principle  of  the  Pitlurg  case  has  not  been  followed  in  practice.  Thus, 
in  the  cases  of  Bruce  against  Bruce,  15th  January  1799,  and  Lockluirts  against  Sir 
James  Stewart^  8th  June  1809  (noticed  in  the  report  of  the  later  question  between  the 
same  parties,  llih  June  1811),  it  was  found  that  an  heir  of  entail  was  entitled  to 
disregard  prohibitions  to  sell,  which  were  not  fenced  by  irritant  and  resolutive  clauses 
in  terms  of  the  statute.  The  Courts  it  is  true,  afterwards  found,  that  Sir  James 
Stewart^  having  sold  the  lands,  was  bound  to  re-invest  the  price  in  terms  of  the  entail ; 
but  the  soundness  of  that  judgment  was  much  questioned  in  the  House  of  Lords ;  and 
was  accordingly  remitted  for  reconsideration. 

But^  granting  the  competency  generally  of  an  action  of  damages  founded  on  the 
prohibitory  clause  of  an  entail,  still  such  action  would  be  excluded  in  the  present  case, 
by  the  nature  of  the  loss  in  reparation  of  which  damages  are  claimed. 

The  loss  is  the  difference  between  the  stipulated  rents  and  those  which  the  lands 
were  fairly  worth.  This,  however,  is  precisely  the  claim  for  violent  profits  which  the 
pursuer  is  endeavouring  to  make  effectual  by  an  action  against  the  tenants.  But,  in 
such  a  question,  the  tenants,  who  have  been  the  direct  cause  of  the  loss,  by  maintaining 
themselves  in  possession  in  virtue  of  their  leases,  are  the  proper  partie&  It  is  the 
possessor  of  the  land,  under  a  title  found  to  be  bad,  against  whom  alone  the  claim  for 
violent  profits  can  be  maintained. 

Much  less  was  it  ever  thought  that  such  a  claim  was  competent  against  the 
poesessor's  author,  when  found  either  wholly  or  in  part  ill  founded  against  the  possessor 
himseU.  It  would  be  strange,  indeed,  if,  while  the  bona  fides  of  the  party  who  has 
reaped  and  consumed  the  fruits  protects  him  from  a  claim  of  restitution,  the  liability  for 
the  loss  should  fall  on  his  author — ^and  for  the  very  reason  that  the  latter  got  notJiing 
to  consume,  p.3]  With  reference  to  this  question,  the  case  of  a  person  granting  a  lease 
bona  fide — ^which,  however,  the  condition  of  his  right  did  not  entitle  him  to  grant — is 
not  different  from  that  of  one  disponing  a  subject  of  which,  though  believing  the 
contrary,  he  was  not  the  true  proprietor. 

The  law  itself  having  declared  that  the  bona  fide  possessor  has  a  right  to  th^fructus 
percepHf  preferable  to  that  of  the  true  proprietor,  how  could  it  consistently  find  that  the 
consequent  loss  ought  to  be  borne  by  the  party  who  was  as  much  in  bona  fide  in 
granting,  as  the  other  was  in  receiving,  the  title,  and  who,  having  reaped  none  of  the 
fruits,  is  entitled  to  still  more  favour?  But  of  the  Duke's  bona  fides  there  is  no  reason 
to  doubt.  Both  with  regard  to  taking  ffrassums,  and  to  the  construction  put  on  the 
term  ^  diminution  of  the  rental,"  he  merely  fell  into  the  prevailing  error,  which  the 
result  of  the  previous  litigation  between  the  present  parties  for  the  first  time  exposed. 

The  loss  for  which  damages  are  claimed  has  no  connexion  with  the  grassums  taken 
by  the  Duke.  It  would  have  been  exactly  the  same  if  the  leases  had  been  granted 
without  such  consideration,  since  they  would  equally  have  afforded  a  colourable  title  for 
relieving  the  tenants  from  the  claim  of  violent  profits,  and  thus  caused  the  very  loss  for 
which  indemnification  is  here  demanded. 

The  Court  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 

Some  of  the  Jvdges  entertained  doubts  whether  the  statute  1685  did  not  absolutely 
exclude  an  action  of  damages ;  but  the  megority  held  that^  as  the  pursuer  or  his  pre- 
decessors chose  not  to  use  the  appropriate  remedy  of  a  declarator  of  irritancy,  in  the 
Duke's  lifetime,  when  he  might  have  purged  ^e  irritancy,  and  prevented  the  present 
question,  his  estate  ought  not  to  be  made  liable  for  any  part  of  the  loss  arising  after  his 
death. 

It  was  observed  by  the  Lords  Justice-Glerk  and  Glenlee,  that,  keeping  the  grassums 
out  of  view — any  legal  claim  on  account  of  which  the  interlocutor  reserved — there  was 
no  breach  of  obligation,  or  tortuous  act  committed  by  the  Duke,  upon  which  to  found 
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a  claim  of  damages ;  for  his  Grace  was  not  obliged  to  raise  the  Talne  or  rental  of  the 
estate.  The  jud^ent  of  the  House  of  Lords  is  not  rested  on  the  single  groond  that 
the  Duke  did  not  stipulate  for  an  adequate  rental,  but  also  that  he  took  grasmm  in 
consideration  of  the  lands  being  let  at  the  old  rents. 

Lord  Craigie  differed  from  his  brethren,  holding,  in  general,   that  the  ezecuton 
were  liable  in  damages,  as  for  a  breach  of  a  positive  obligation  undertaken  by  the  Diike. 

[Affirmed,  2  Sh.  App.  54;  4  S.R.R.  (H.L.)  231.] 


No.  4.  F.C.  K.S.  VIL  14.     14  Nov  1822.     2nd  Div. 

Brumby  and  Others,  Pursuers. — Forsyth 

Ogle,  Defender. — J.  CuninghaTne. 

Expenses — Stai,  48  Geo.  III.  c,  151. — ^A  party  who  had  been  reponed  against  an  inter- 
locutor allowed  to  become  final  by  inadvertency,  and  who  had  been  successful  in  Ihe 
cause,  found  entitled  to  re-payment  of  the  ezpences  paid  under  Stat.  48  Geo.  m.  c. 
151,  sect.  16. 

A  reclaiming  petition  against  such  finding,  as  to  expenses,  held  to  be  competent. 

In  an  action  of  count  and  reckoning  brought  by  Brumby  and  others,  creditors  of 
Denham  and  Dick,  against  Ogle,  as  trustee  on  their  estate,  Ogle  had  allowed  an  inter- 
locutor of  the  Lord  Ordinary  to  become  final ;  but^  upon  leave  from  the  Lord  Ordinazj, 
and  a  petition  to  the  Court,  he  was  reponed,  on  paying  the  previous  expences,  in  tetmB 
of  the  Stat.  48  Geo.  III.  c.  151,  sect.  16.  Having  been  afterwards  successful  on  the 
merits  of  the  cause,  the  Court  found  that  "  the  defenders  are  entitled  to  be  relieved  by 
the  pursuers  of  the  expences  of  the  accountant's  report,  and  of  the  other  expences  d 
process,  as  well  as  by  repetition  of  what  was  paid  to  the  pursuers  as  of  Uie  other 
expences  incurred  by  the  defenders  since  the  18th  day  of  May  1815,"  &c. 

The  pursuers,  besides  reclaiming  on  the  merits,  pleaded — If  the  interlocutor  under 
review  be  correct^  it  follows  that  the  party  ultimately  in  the  right,  whether  pursuer  or 
defender,  may,  with  perfect  safety,  disregard  all  the  reclaiming  days.  The  only  penalty 
would  be,  that  he  must  deposit  in  the  meantime,  in  the  hands  of  his  antagonist,  a  sum 
of  money,  more  or  less,  according  to  circumstances,  which  will  be  all  got  back  if  he  gain 
the  cause.  But^  if  it  had  been  merely  meant  that  the  party  neglecting  the  reclaiming 
days  was  to  make  an  advance  of  money,  to  be  contingently  got  back,  the  Legislatore 
would  have  ordered  the  money  to  be  consigned,  on  caution  to  be  found  for  the  amount, 
instead  of  directing  it  to  be  paid  over  to  an  antagonist,  perhaps  upon  the  poor's  rdl,  or^ 
at  all  events,  to  a  party  liable  to  death  or  bankruptcy.  But^  under  the  statute,  the 
money  is  not  to  be  consigned,  nor  is  caution  for  payment  required.  No  contmgency  is 
con-  [16]  -templated ;  but  it  is  explicitly  declared,  th&t  *'  the  petitioners  shall  be  sub- 
jected in  payment  of  the  expences  previously  incurred  in  the  process  by  the  other 
party."  The  Legislature  has  imposed  a  certain  penalty  on  parties  who  disregard  the 
forms  of  the  Court ;  and  the  Court  has  no  power  to  dispense  with  the  law ;  but  such  a 
power  would  be  assumed,  if,  after  a  party  has  incurred,  and  paid  a  statutory  penalty, 
re-payment  were  to  be  ordered  of  the  penalty,  not  on  the  footing  that  it  was  not 
originally  due,  but  that  the  forfeiting  party  had  a  good  ground  for  litigation  in  the 
principal  cause. 

The  Court  refused  the  petition  on  the  merits ;  but  appointed  it  to  be  answered  on 
the  point  of  expences. 

The  defender,  besides  maintaining  that  the  petition  upon  the  point  of  expences  wbi 
incompetent,  under  the  Act  of  Sederunt,  1st  February  1715,  especially  where  the 
petition  had  been  refused  on  the  merits,  answered — It  is  not  declared  by  the  clause  in 
the  statute  founded  on,  that  the  expences  paid,  as  they  have  been  here,  shall  not  be 
afterwards  chargeable  in  the  expences  of  the  successful  party,  if  the  litigation  is  fouod 
to  have  been  from  the  first  frivolous  and  unjustifiable.  On  the  contrary,  if  one  party 
bring  another  into  a  court  of  justice  wantonly,  groundlessly,  and  improperly,  he  should 
certainly  be  bound  to  repay  every  expence  and  advance  which  his  adversary  has  incuned. 
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The  great  object  which  the  Act  had  in  view  was  to  secuie  a  party  in  possession  of  a 
final  jadgment  in  his  ezpences ;  and  he  got  this  security  most  effectually  by  payment  in 
the  meantime.  But  neither  justice  nor  expediency  required  that  thb  payment^  if  made, 
should  not  be  stated  as  part  of  the  adversary's  ezpences,  if  expences  were  ultimately 
awarded  to  him* 

Almost  the  whole  law  as  to  ezpences  rests  on  considerations  of  equity,  which  cannot 
well  be  misunderstood  or  misapplied.  In  particular,  it  is  generally  a  matter  of  sound 
judicial  discretion  what  ezpences  shall  or  shall  not  be  allowed  to  a  successful  party. 
But  one  thing  is  very  clear,  that,  when  a  groundless  action  is  brought,  the  party  thus 
harrasaed  should  be  reimbursed  of  all  his  advances ;  Articles  of  RegtdaHan,  1695.  I^ 
indeed,  a  party  in  the  situation  of  the  pursuers  could  shew  that  the  ezpences  were  in 
any  way  increased  by  his  opponent's  &ult,  in  allowing  an  interlocutor  to  become  final, 
equity  would  certainly  never  allow  these  to  be  included  in  the  final  account  of  ezpences, 
Bnt^  if  no  material  part  of  the  ezpences  paid  in  the  first  instance  were  of  this  descrip- 
tion, then  the  defender  is  in  a  situation  which  often  happens  of  an  ezpence,  such  as  an 
accountant's  report,  being  paid  voluntarily  in  the  first  instance  by  a  party ;  while,  if  he 
is  successful,  he  is  allowed  to  include  it  in  the  ultimate  account  of  ezpences.  If  the 
doctiine  of  the  pursuers  on  this  point  were  admitted,  it  would  lead  to  this,  that  a  party 
who  brought  an  action  for  a  sum  not  due,  and  who,  by  a  trivial  mistake,  got  an 
[16]  interlocutor  final  in  his  favour  for  a  time,  might  insist  on  keeping  the  previous 
ezpences;  and  this  even  though  his  own  discharge  for  the  debt  were  afterwards 
recovered  and  produced. 

The  Court  were  of  opinion  that  the  petition  was  competent — ^it  not  being  the 
ordinary  case  of  ezpences  found  due  by  the  Courts  but  of  repetition  of  ezpences  paid 
under  the  statute.  Lords  Justice-Clerk  and  Robertson  were  against  the  interlocutor,  on 
the  ground  that  the  payment  of  ezpences,  previous  to  being  reponed  against  a  final, 
interlocutor,  was  a  penalty,  and  the  consideration  for  being  allowed  to  open  up  the 
interlocutor,  which  otherwise  could  not  have  been  opened  up,  as  appeals  are  prohibited 
from  judgments  of  a  Lord  Ordinary,  unless  in  a  reduction  where  the  plea  of  "  competent 
and  omitted  "  might  be  used  in  defence ;  and  that,  being  a  statutory  regulation,  the 
Court  had  not  the  power  to  interfere  with  it,  even  in  a  case  like  the  present,  which  they 
considered  a  favourable  one  for  the  party  claiming  the  repetition. 

The  other  judges  were  for  adhering  to  the  interlocutor,  considering  the  payment  of 
the  previous  ezpences,  in  such  a  case,  the  same  in  principle  as  where  previous  ezpences 
are  ordered  to  be  paid,  when,  at  a  late  stage  of  the  cause,  the  party  offers  a  proof — 
makes  a  new  production — or  the  like ;  in  which  case,  if  he  is  successful,  repetition  is 
made  of  these  ezpences,  although  no  such  reservation  is  made  at  the  time  they  .are 
ordered  to  be  paid ;  and  it  would  be  unjust  that  a  party  bringing  an  ill-founded  action, 
perhaps  on  a  forgery,  should  be  entitled  to  retain  the  consideration  on  which  alone  the 
defender  could  get  quit  of  the  claim. 

The  Court  adhered. 

[S.C,  2  S.  12.] 
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Hqghson,  Pursuer.— «7.  APFarlan, 

HuGHSON,  Defender. 

Heir  and  Executor — Statute  1661,  c.  32. — A  bond,  bearing  tractum  futuri  temporise  and 
an  obligation  by  the  debtor  to  grant  heritable  security,  does  not  come  within  the 
ezceptions  of  the  Statute  1661,  c.  32;  and,  therefore,  goes  to  the  ezecutor,  and  not 
to  the  heir. 

Lawrence  Hughson,  tacksman  of  Sumburgh,  having  advanced  L.1800  to  his  land- 
loid,  John  Bruce,  Esquire,  of  Sumburgh,  a  bond  for  the  sum  was  granted  on  13th 
April  1815,  by  which  he  bound  himself  to  repay  the  principal  sum  of  L.1800  to  the 
SBjd  Lawrence  Hughson,  "  his  heirs,  ezecutors,  and  assignees,  at  the  term  of  Whitsunday 
1825,  together  with  the  farther  sum  of  L.72  sterling  money,  being  the  agreed  on  annual 
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fent  of  the  said  principal  sum  from  the  tenn  of  Whitsunday  first  to  come,  1815  yean, 
and  yearly,  termly,  and  proportionally  thereafter,  during  the  non-payment  thereoi" 
The  hond  also  contained  the  following  clause  :  "  In  consideration  of  the  conyenienee  to 
me  of  the  extension  of  the  term  of  re-payment  of  the  said  principal  sum  to  the  year 
1825 ;  and,  for  the  greater  security  of  the  said  lender  thereof  and  his  foresaid,  I  fiutfaer 
bind  and  oblige  myself,  my  heirs  and  successors,  to  grant  to  the  said  Lawrenee 
Hughson,  his  heirs,  executors,  and  assignees,  heritable  security  for  the  said  principal 
sum,  and  the  aforesaid  annual  rent  thereof,  over  any  part  of  my  estate,  to  hia  or  tiidr 
satisfaction,  at  any  period  he  or  they  may  desire  it,  and  that  under  the  penalty  of  my 
or  my  foresaids  being  obliged  to  repay  the  said  principal  sum  within  three  months  aher 
demand,  together  with  such  rent  or  interest  thereof  as  may  then  be  due  upon  it^  on  my 
or  my  foresaids  refusal  to  grant  the  heritable  security  aforesaid,  when  so  required." 

On  the  death  of  Lawrence  Hughson,  which  happened  in  1818,  a  competition 
respecting  this  bond  took  place  between  John  Hughson,  his  eldest  son  and  heir,  and  tiie 
executrix.  The  Lord  Ordinary  (25th  May  1822)  found  "that,  in  respect  the  bond 
[27]  libelled  does  not  bear  an  express  obligement  to  inf  ef  t^  nor  seclude  executora,  it 
cannot  be  deemed  one  of  the  species  of  bonds  declared  to  be  heritable  quoad  suoceesioQ, 
by  the  statute  1661,  c.  32 :  Therefore,  prefers  Mrs.  Willielmina  Jane  Duncan  or 
Hughson  to  the  fund  in  medio" 

In  a  petition  against  this  interlocutor,  the  heir  pleaded, — 

1.  That  this  debt  was  heritable  at  common  law  ;  for,  although  the  term  of  payment 
of  the  principal  sum  had  not  arrived,  yet  the  annuity  which  came  in  the  place  of 
interest  had  been  paid  for  some  years ;  Enk.  b.  ii.  tit.  2,  sect.  9. 

2.  That  the  obligation  in  the  bond  to  grant  heritable  security  over  his  estate  was  in 
substance  an  obligement  to  infeft.  It  was  not  a  general  obligation  to  grant  secnritj, 
but  to  give  heritable  security  over  his  estate ;  and  if  the  creditor  had  raised  action  &r 
implement  of  this  obligation,  he  was  entitled  to  nothing  short  of  infeftment  on  the 
debtor's  estate. 

3.  Where  there  is  no  obligation  to  pay  for  some  years,  but  an  obligation  to  infisft, 
the  intention  ef  the  creditor  being  security,  not  payment,  the  debt  has  been  held  herit- 
able; Diet.  V.  L  p.  370;  Dalrymple^  26th  June  1705;  Menzies  against  Menzies' 
Trustee,  8th  December  1738,  Clk.  Home. 

In  this  bond,  the  obligation  to  infeft  does  not  depend  on  the  event  of  the  principal 
sum  not  being  paid  when  due ;  on  the  contrary,  payment  is  only  exigible,  in  moditm 
poBfUB^  if  heritable  security  is  not  given ;  and,  therefore,  the  obligation  to  do  so  is  pure. 

The  Lords  refused  the  petition  without  answers.  ' 


No.  9.        F.C.  N.S.  VII.  28.     26  Nov.  1822.     Ist  Div.— Lord  Alloway. 

Francis  Garden,  Trustee  on  the  Sequestrated  Estate  of  J.  M'Caul  and 

Sons,  Pursuer. — Oraham. 

J.  Stirling  and  Others,  Defenders. — Jardint. 

Bankrupt — Provieion  to  Heirs  and  Children. — Provisions  to  a  daughter  in  a  tmat^leed, 
which  were  afterwards  repeated  in  the  daughter's  marriage-contract^  found  onerona 
and  not  reducible  under  the  Act  1621,  c.  18. 

By  contract  of  marriage,  of  date  3d  February  1818,  between  James  Stiriing  and 
Sarah  M'Caul,  John  M'Caul,  the  lady's  father,  bound  himself,  his  heirs,  executors,  and 
successors,  to  pay  to  John  M'Caul,  John  Gordon  M'Caul,  and  Alexander  M'Caul,  hiasonsi 
and  the  survivors  of  them,  in  trusty  for  the  uses  and  purposes  therein  mentioned — "  The 
sum  of  L.3000  sterling,  or  such  a  sum  of  money  as  jfrill  be  equal  to,  and  include  not  onlj 
the  provisions  which  the  said  John  M'Gaul  shall  make  on  any  of  his  other  daughten  bj 
his  deed  of  settlement  or  otherwise,  but  also  all  sums  of  money  or  other  prorisioDS 
which  he  may  make  on  any  of  his  other  daughters  during  his  life  time.''  And  it  wai 
farther  provided  that  this  sum  was  to  be  laid  out  on  heritable  security  to  the  satisfM- 
tion  of  Mr.  Stirling,  until  be  secured  hie  wife  in  the  jointure  theiiefn  mentioned.   la 
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eooBidetation  of  this  proyision  Mr.  Stirling  obliged  himself  to  secure  the  said  Sarah 
M'Cau],  in  the  event  of  her  sarviving  him,  in  a  yearly  jointure  of  L.300,  and  also 
assigned  to  hei  the  whole  household  furniture  which  might  belong  to  him  at  the  time 
of  his  death. 

Previous  to  this  Mr.  M'Caul  had  executed  two  trust-dispositions  and  deeds  of 
S8ttlement,--one  in  1810,  in  which  he  conveyed  his  whole  means  and  estate  to  his  sons 
in  trust  for  the  purposes  therein  mentioned, — ^and  another  in  1813,  by  which  he  made 
some  alteration  on  the  provisions  to  the  children  in  the  former  deed ;  and,  after  making 
certain  specific  provisions  to  his  sons,  he  left  L.3500  to  his  daughter  Catherine  M'Cau^ 
and  L.3d()0  to  his  daughter  Sarah. 

Mr.  M'Gaul  died  in  March  1819,  having  for  some  years  previous  to  his  death  been 
connected  in  business  with  his  sons  John  [29]  and  John  Gordon  M'Caul,  under  the 
firm  of  John  M'Caul  and  Sons. 

After  the  father's  death  Mr.  and  Mrs.  Stirling  agreed  with  John  M'Caul,  the  eldest 
son,  that  the  provisions  in  the  marriage-contract  should  remain  in  the  hands  of  the 
Company,  upon  security  of  the  heritable  property  which  belonged  to  their  father ;  and 
he  aceordin^y  entered  these  provisions  to  the  credit  of  his  sister  in  the  Company  books. 
John  M'CauI  farther,  in  fulfilment  of  the  marriage-contract,  made  up  titles  as 
heir  to  his  father,  and  executed  (August  6,  1819)  a  bond  and  disposition  in  security, 
whereby  he  "  disponed,  conveyed,  and  made  over  to,  and  in  favour  of  himself,  the  said 
John  M'Gaul,  and  the  said  John  Gordon  M'Caol,  and  Alexander  M^Caul,  as  trustees 
under  the  contract  of  marriage  between  the  said  James  Stirling  and  Sarah  MK?aul  before 
narrated,  and  to  the  survivors  of  them,  the  major  number  of  them  being  a  quorum ;  but 
in  trust  always,  for  the  ends,  uses,  and  purposes  specfied  in  the  foresaid  contract,"  &c 
an  annualrent  of  L.150  to  be  taken  out  of  the  subjects  therein  described,  and  the  said 
subjects  themselves,  in  security  of  the  principal  sum  of  L.3000. 

The  affairB  bi  John  M'Gaul  and  Sons  having  soon  afterwards  got  into  embarrassment, 
sequestration  was  awarded  of  this  date  (23d  November  1819)  and  Mr.  Garden  was 
elected  trustee. 

The  present  action,  which  was  brought  by  the  trustee,  concluded  for  reduction  of  the 
deeds  of  settlement  by  the  late  Mr.  M'Caul  of  1810  and  1813,  upon  the  Act  1621,  c.  18, 
as  being  conveyances  to  conjunct  and  confident  persons,  without  just  and  onerous  cause, 
and  after  the  contraction  of  lawful  debts;  and  also  concluding,  upon  the  Act  1696, 
for  reduction  of  the  heritable  security  which  had  been  granted  for  the  provision  in  the 
marriage-settlement. 

The  Lord  Ordinary  first  sustained  the  reasons  of  reduction,  and  decerned  in  terms  of 
the  libel ;  but^  on  advising  a  representation  and  answers,  in  which  the  defenders  main- 
tained that,  to  the  extent  of  the  provisions  in  the  contract  of  marriage,  these  deeds  were 
onerous,  and  were  not  reducible  under  the  Act  1621,  his  Lordship  pronounced  this 
interlocutor  (14th  May  1822)  "The  Lord  Ordinary  having  considered  this  representation, 
and  the  answers  thereto,  together  with  the  whole  process,  refuses  the  representation, 
and  adheres  to  the  interlocutor  complained  of,  in  so  far  as  it  concerns  the  reductive  con- 
clusions founded  upon  the  statute  1696 ;  but  in  so  far  as  the  action  is  founded  upon  the 
statute  1621,  appoints  the  representers  to  state,  in  a  condescendence,  the  facts  and 
circumstances  they  allege  with  regard  to  the  solvency  of  MK)aul  at  the  time  of  his  death, 
or  at  the  time  that  the  contract  of  marriage  was  entered  into  betwixt  Sarah  M'Caul  and 
James  Stirling.'' 

The  defenders  petitioned  against  the  latter  part  of  this  interlocutor ;  and  pleaded — 
That  it  was  not  necessary  for  them  to  prove  [90]  the  solvency  of  Mr.  M'Caul,  in  order 
to  protect  the  provisions  in  the  marriage-contract  from  challenge  under  the  Act  1621. 
The  provisions  being  contained  in  a  contract  of  marriage,  and  in  consideration  of  these, 
Mr.  Stirling  having  come  under  corresponding  obligations,  they  must  be  held  as  strictly 
onerous;  Ersh.  b.  iv.  tit.  1,  sect.  33;  BeU^  b.  ii.  p.  194;  Blackburn  against  Oliver,  May 
29,  1816.  The  provisions  in  the  contract  of  marriage  being  onerous,  the  deed  of  settle- 
ment, although  executed  some  years  before,  must  also  be  held  as  onerous  from  the  date 
of  the  contract,  in  so  far  as  it  contained  provisions  in  favour  of  Mrs.  Stirling ;  and  thus 
the  marriage-contract  in  itself,  and  the  settlement,  in  connection  with  the  contract,  was 
a  "  true,  just,  and  necessary  cause  "  for  granting  the  bond  in  security  of  these  provisions, 
and  therefore  not  reducible  under  the  Act  1621. 

On  advising  this  petition,  with  answers,  the  Court  found  "  that  neither  the  marriage- 
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contract  enteied  into  by  Sarah  MHHanl  and  James  Stirling,  nor  the  tmat-deed,  ao  &r  as 
it  does  not  exceed  the  obligations  of  the  said  marriag»KX>ntract|  are  strack  at  bj  the 
Act  1621." 

[S.C.,  2  S.  34 ;  cf.  Gordon  v.  Murray  118.  368,  371.] 


No.  10.  F.C.  N.S.  VII.  30.     28  Nov.  1822.     let  Div. 

ScRUTON  and  Others,  Pursuers. — Moncrieff,  Skene,  et  Spiers, 

J.  Catto  and  Others,  Defenders. — Jeffrey  et  More. 

Proceee — Jury  Court, — ^When  a  trial  takes  place,  on  a  notice  hj  promeo  from  tbe 
defender,  if  the  pursuer  does  not  appear  and  lead  his  evidence,  the  defender  is 
entitled  to  a  verdict  without  leading  evidence. 

Scruton  and  Company  obtained  a  verdict  in  the  Jury  Court  against  Catto  and 
Company,  in  an  action  before  the  Court  of  Admiralty,  which  was  set  aside  by  the  Jiuy 
Courts  who  granted  a  new  trial.  The  pursuer  then  gave  notice  of  trial,  [31]  which  wia 
countermanded ;  upon  which  the  defender  gave  notice  by  provieOf  for  the  trial  to  taka 
place  at  the  next  Aberdeen  Circuit.  On  the  day  of  trial,  pursuer's  counsel  appeared, 
and  moved  for  delay,  on  the  ground  of  the  absence  of  a  material  witness ;  this  wia 
refused  by  the  Court ;  upon  which  the  pursuer's  counsel  declined  going  on  with  tbe  casa 
The  jury  were  impannelled  ;  and,  no  evidence  being  led  for  the  pursuer,  the  Judge  did 
not  require  tbe  defender  to  lead  any  evidence,  but  directed  the  jury  to  find  for  the 
defender,  which  they  did  accordingly. 

The  pursuer  then  applied  to  the  Jury  Court  for  a  new  trial,  which  was  refused ; 
against  which  a  bill  of  exceptions  was  presented,  on  the  ground,  that  the  jury  ought 
not  to  have  returned  a  verdict  for  the  defender  without  hearing  evidence.  The  hiH 
being  reported  to  the  First  Division,  the  Court,  after  hearing  counsel,  unanimouslj 
refused  the  bill  with  costs. 

The  Judges  were  all  clearly  of  opinion,  that,  as  the  pursuer  did  not  appear  to 
support  his  action  by  evidence,  it  was  not  necessary  for  the  defender  to  lead  any 
evidence  in  support  of  his  defence,  and  that,  the  jury  being  impannelled,  they  could 
only  be  dischaiged  by  returning  a  verdict. 


No.  11.      F.C,  N.S.  VII.  31.     29  Nov.  1822.     2nd  Div.— Lord  Cringletie. 

Brock,  Pursuer. — Clerk,  Moncrieff,  Ivory. 

Cabbell  ajid  Others,  Defenders. — Cranstoun,  Jeffrey^  D.  iPFarlane. 

Tack — AmgnaHon, — Circumstances  in  which  an  assignation  to  a  tack,  intimated  to  the 
landlord,  was  held  as  not  completed  as  against  creditors,  there  being  no  1^1  actual 
possession  by  the  assignees,  or  by  the  cedents,  as  their  sub-tenant& 

Mr.  Johnstone  of  Alva  granted  certain  leases  of  ground  for  a  printfield  to  a  company 
consisting  of  several  partners ;  to  one  of  whom,  Archibald  Newbigging,  they  were  afto^ 
[32]  -wards  assigiied.  Archibald  Newbigging  having  formed  a  connexion  with  hii 
brother  and  another  person,  under  the  firm  of  Archibald  Newbigging  and  Company,  the 
leases,  though  apparently  in  his  name,  seemed  to  be  in  fact  held  for  behoof  of  the 
company. 

The  Glasgow  Bank  Company,  having  made  an  advance  of  cash  to  this  company, 
obtained,  on  12th  March  1816,  an  absolute  and  irredeemable  assignation  to  the  leases, 
which  was  granted  to  William  B.  Cabbell  and  Robert  Brown,  the  cashier  and  accountant 
of  the  Bank,  for  themselves,  and  as  trustees  for  the  other  partners,  and  to  the  assignees 
and  sub-tenants  of  them  and  survivor  of  them,  and  the  heirs  of  the  survivor ;  and  the 
assignees  obliged  themselves,  by  acceptation  thereof,  to  relieve  the  grantors  of  the  tack 
duties  and  other  obligations  payable  by,  or  incumbent  on,  the  tenants,  by  the  terms  of 
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the  original  leases.  Oa  14th  March  1816,  this  assigaation  was  iatimated  by  protest  to 
Mr.  Johnstoney  the  landloid ;  and,  in  the  accounts  of  his  factor,  there  was  f onnd  the 
foUowii^^  entry :— * 

'<  ^071^  of  Denomnfar  1815. 

"DenoTan  Frintfield  Company,  for  Printfield  and  Gronnershaw  Mills  (assignees, 
William  Borridge  Cabbell,  cashier,  and  Bobt  Brown,  Esq.,  accountant  for  Glasgow 
Banking  Company)  L.188." 

On  15th  March  1816,  Cabbell,  as  cashier  of  the  Bank,  as  assignees  of  the  leases, 
granted  a  missive,  by  which  he  agreed  to  subset  the  sabjects  to  Archibald  Newbigging 
and  Company,  for  one  year,  for  payment  of  a  sub-rent  which  was  left  blank,  over  and 
aboYB  the  whole  rent^  and  other  prestations  payable  to  the  landlord,  with  all  taxes, 
burdens,  &c. ;  which  offer  was  accepted  by  the  company. 

Of  the  same  date  with  these  missives,  the  Bank  granted  a  back-bond  to  the 
company,  declaring  that^  although  the  assignation  of  the  leases  proceeded  on  the 
narrative  of  a  sum  actually  advanced  and  paid  for  the  assignation,  yet  that  the  same  was 
only  granted,  and  the  tacks  and  others  disponed,  in  security  of  a  sum  which  had  been 
actually  advanced,  and  in  security  and  for  payment  of  such  other  sums  as  should  become 
owing  to  the  Bank  in  account  or  credit  with  the  Company ;  and  that  in  case  certain 
persons,  who  had  joined  as  security  to  the  Bank,  should  pay  up  the  sums  then  due  to 
the  Bank,  a  retrooession  of  the  leases  should  be  granted  in  their  favour,  in  order  to 
operate  their  relief;  and  that^  if  any  of  the  subjects  assigned  should  be  sold  by  the 
Bank,  the  proceeds  should  be  applied  in  payment  of  the  sum  then  due,  and  of  any  other 
sums  that  might  become  due. 

It  appeared  that  the  rents  continued  to  be  paid  by,  and  the  receipts  granted  to, 
Archibald  Newbigging  and  Company,  Hown  to  the  bankruptcy  of  that  Company  in 
1819  ;  and  there  appeared  to  be  no  entry  in  the  landlord's  or  his  factor's  rental-book  of 
the  [333  ^^K  cus  tenants,  but  only  generally  the  Denovan  Printfield  Company.  Upon 
the  sequestration  of  the  Company,  intimation  was  given  by  the  landlord  to  the  Bank, 
that  he  held  the  Bank  liable  for  the  rents,  in  consequence  of  the  intimation  to  him  of 
the  assignation  of  the  lease. 

Brodk,  trustee  on  the  sequestrated  estate  of  the  Company,  having  proposed  to  sell 
the  machinery  and  utensils  of  the  printfield,  the  Bank  presented  a  bill  of  suspension  and 
interdict^  which  was  passed ;  and,  upon  discussing  it.  Lord  Cringletie,  Ordinary,  at  first 
suspended  the  letters  simpliciter^  and  continued  the  interdict.  The  trustee  then  brought 
an  action  of  declarator,  for  having  it  found  that  the  assignation  to  the  leases  was 
ineffectual,  as  having  been  privately  and  improperly  obtained,  and  never  published  or 
completed  in  a  legal  sense,  nor  in  fact  at  all  acted  upon  in  any  real  shape  whatever,  but, 
on  the  contrary,  used  as  a  mere  cover  for  certain  alleged  transactions,  of  a  character 
illegal  in  themselves,  and  at  any  rate  ineffectual  in  law,  and  altogether  different  from  the 
one  really  pretended  to  be  entered  into. 

The  Lord  Ordinary,  after  conjoining  this  declarator  with  the  suspension,  adhered  to 
the  interlocutor  in  the  suspension,  and  assoilzied  the  defenders  from  the  conclusions  of 
the  declarator.  Upon  a  reclaiming  petition  by  the  trustee,  with  answers  for  the  Bank, 
ttie  Court  "  alter  the  interlocutors  complained  of :  Find  that,  under  the  whole  circum- 
stances of  this  case,  the  assignation  founded  on  cannot  be  effectual  against  the 
petitioner,  the  trustee  for  the  creditors  of  the  cedents." 

The  Bank  petitioned,  and  maintained  on  argument  on  the  circumstances  of  the  lease 
being,  in  fact,  held  in  the  name  of  Archibald  Newbigging,  and  the  possession  only  in 
the  company ;  but  the  Court  held  that  of  no  importance  to  the  point  actually  decided. 
On  the  point  reported,  the  Bank  pleaded, — Before  the  Act  1449,  c.  18,  leases  were 
ooQsidered  merely  as  personal  contracts,  which  were  binding  only  on  the  granter,  and 
fell  with  his  right ;  and,  to  correct  this  evil,  attempts  were  xnade  to  render  them  reial  by 
aaaine;  APKemie,  vol.  iL  p.  189,  in  Ob.  That  Act  was  passed  for  the  safety  "of  the 
pair  people  that  labouris  the  ground ; "  but  it  was  afterwards  applied  to  all  manner  of 
buss.  No  very  precise  mode  seems  to  have  been  provided  by  our  old  law,  by  which 
effectual  securities  could  be  granted  to  creditors  by  the  assignment  of  leases  of  land  for 
the  purposes  of  great  commercial  and  manufacturing  undertakings,  which  were  then 
wholly  unknown,  when  it  was  not  in  the  view  of  the  parties  that  actual  possession  should 
be  given  by  the  one  pirty  or  taken  by  the  other.  But^  when  precepts  of  sasine  were  in 
V.O.  VOLi  IL  38 
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use  to  be  granted,  and  infeftment  to  be  taken  for  the  purpoee  of  rendefing  the  tenant^B 
right  real,  such  securities  might  be  granted  without  ceding  the  natural  posBesioii, 
merely  by  infeftment  being  taken  in  like  manner  by  the  assignee,  although  there  vu 
then  no  public  register  by  which  [3^  it  could  be  known  to  &e  world  that  there  was 
any  transfer  of  the  lease ;  the  civil  possession  was  held  to  be  as  effectual  aa  the  aotoal 
possession.  After  the  Act  1449,  leases  were  still  for  the  most  part  considered  sb 
personal  contracts ;  and  lawyers  appear  to  have  been  puzzled  as  to  the  mode  by  which 
sub-leases  could  be  made  the  subject  of  an  effectual  security,  without  actual  posaeasioD 
being  taken  by  the  creditor. 

Where  it  is  the  intention  of  the  parties  not  merely  to  create  a  security,  but  to  make 
a  complete  transfer  of  the  tenant's  right,  it  is  proper  that  this  intention  should  be 
carried  into  effect  as  against  the  public,  by  such  a  manifestation  of  the  fairness  of  Uie 
transaction  as  to  exclude  every  presumption  that  it  was  a  mere  simulate  contrivance  to 
elude  the  diligence  of  creditors ;  and  the  actual  entrance  of  the  assignee  into  pooaoamop 
behoved  to  be  the  best  evidence  and  publication  of  the  reality  and  completion  of  the 
transfer.  But  where  no  such  object  is  intended,  and  it  is  only  meant  to  assign  the 
benefit  of  the  lease  in  the  way  of  security,  for  a  sum  perhaps  very  incommensurate  with 
the  value  of  the  lease  itself,  it  would  be  unreasonable  to  hold  that  actual  possession  was 
necessary  to  such  a  right,  or  that  it  is  even  congenial  with  its  nature.  It  would  amount 
to  a  prohibition  of  any  such  security  being  effectually  granted  over  leasehold  property. 
So  far  from  it  being  the  object  that  a  change  of  possession  shoulE  take  place,  it  is 
intended  that  the  tenant  may  be  enabled  to  continue  his  possession,  and  preserve  for 
himself  and  family  the  benefit  of  the  lease.  Although  this  matter  could  not  be  viewed 
in  the  same  way  in  former  times,  as  it  must  be  now,  the  whole  history  of  our  common 
law  shews  that  it  is  of  its  nature  to  adapt,  and  that  it  has  accordingly  been  adaptii^ 
itself  to  the  increasing  civilization  and  prosperity  of  the  country,  and  the  varying  aspeeta 
of  society  arising  from  that  and  its  accumulation  of  floating  capital,  giving  riae  to  a 
variety  of  transactions  and  securities,  often  requiring  a  material  modification  of  the  dd, 
and  sometimes  the  adoption  of  new  rules  for  their  regulation. 

While  there  was  no  public  record  as  to  the  transfer  of  lands,  infeftment^  without 
any  alteration  of  the  natural  possession,  could  give  no  greater  publicity  to  the  traoafer 
of  the  property  than  in  the  case  of  a  transfer  of  a  lease.  But  it  was  then  held  in  the 
case  of  wadsets,  that  it  was  not  necessary  for  the  wadsetter's  security  that  the  natoial 
possession  should  be  taken  by  him.  A  back  tack  was  always  considered  sufficient,  and 
this  even  after  the  establishment  of  the  public  record ;  ErskinSy  b.  IL  tit.  8,  sect.  28. 
When  leases,  now  that  they  are  real  rights,  are  assigned  in  security  to  a  creditor,  it  is 
not  easy  to  see  a  reason  why  a  sub-tack  to  the  original  tacksman,  for  payment  of  the 
interest  of  the  sums  lent  as  tack-duty,  should  not  be  as  sufficient  to  create  a  civil  and 
legal  possession  on  his  part,  as  in  the  case  of  a  wadsetter ;  Ei'skine^  b.  iL  tit  1,  sect  23. 
The  only  difference  between  the  wadset  and  the  lease  is,  that  in  the  f6rmer  the  reverser 
and  wadsetter  are  the  only  parties  interested;  whereas  in  a  lease,  \^IS\  which  is 
assigned  in  security,  there  is  a  third  party  concerned,  namely,  the  landlord,  to  whom, 
therefore,  it  is  necessary  that  intimation  should  be  given  of  the  assignation.  But  this 
being  done,  and  civil  possession  being  taken,  as  between  the  tenant  and  creditor,  ci 
which  there  exists  sufficient  evidence  to  shew  that,  after  the  creation  of  the  security,  an 
agreement  took  place,  by  which  the  tacksman  was  henceforth  to  hold  the  posseasioD 
under  the  creditor,  or  as  his  sub-tacksman,  this  is  all  that  can  be  held  as  requisite  to  the 
completion  of  the  security,  when  this  agreement  has  been  followed  up  by  performance, 
during  a  succession  of  years,  of  all  the  duties  and  obligations  to  the  creditor  which  wen 
understood  to  be  undertaken  by  that  agreement ;  Erakine,  b.  ii.  tit  5,  sect  25  \  BeU  on 
Leases,  2d  edit  p.  361 ;  Yeaman  v.  £lliot,  and  Forster,  2d  February  1813.  In  that 
case  there  was  said  to  be  an  enrolment  of  t'le  creditors  in  the  landlord's  rental  hookas 
tacksmen  and  assignees.  But  the  only  evidence  of  that  was  the  certificate  of  the  factor; 
which  shewed  his  knowledge,  but  not  that  of  his  principal ;  whereas  in  this  case  there 
was  a  notorial  intimation  to  the  landlord,  and  the  creditors  were  marked  as  the  assigDeeB 
of  the  lease  with  the  landlord's  own  hand  in  his  rental-book.  In  the  case  of  Teaman 
the  sequestration  of  the  tenants'  estates  took  place  within  60  days  of  the  enrolment  in 
the  rental-book,  and  therefore  the  assignation  was  exposed  to  challenge  under  the 
bankrupt  law.  But,  in  the  present  case,  all  the  proceedings  took  place  immediately 
after  the  execution  of  the  assignation,  and  long  before  the  bankruptcy.     The  regiatnr 
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tion  of  the  aasignation  in  the  case  of  Yeaman  was  evidently  of  no  importance ;  and  there 
was  none  attached  to  it,  as  the  record  of  the  hoDka  of  Counoil  and  Session  is  one  not 
for  publication,  but  preservation. 

Supposing  that  in  the  case  of  Yeaman  there  had  been  formal  sub-tacks  granted,  which 
does  not  appear  clearly  from  the  report^  this  difference  between  the  two  cases  cannot 
afford  any  good  ground  for  pronouncing  a  different  decision  in  the  present.  AA  far  as 
regards  the  point  of  publicity,  the  granting  a  sub-tack  cannot  publish  the  matter  to  the 
world,  or  to  any  third  party  whatever,  more  than  the  granting  the  assignation  itself.  Of 
course  in  a  question  vnth  any  third  party  the  circumstance  of  the  assignees  granting  or 
not  granting  a  sub-tack  can  scarcely  be  considered  as  a  rational  or  legal  criterion  for 
determining  any  point  as  to  the  completion  of  the  assignation,  although  it  may  serve  to 
explain  the  agreement  of  the  parties  as  between  themselves,  or,  in  case  of  bankruptcy, 
may  be  useful  in  showing  whether  it  was  a  bona  fide  transaction  on  both  sides,  or  only 
a  contrivance  to  give  a  preference  to  the  assignee.  But  the  missives  here  were  amply 
sufficient  so  far  as  a  sub-tack  can  be  deemed  requisite ;  for,  although  the  assignation  was 
granted  as  security  for  re-payment  of  the  money,  yet  as  the  discount  on  the  advance 
which  was  payable  in  twelve  months  had  been  retained,  the  bank  could  not,  consistently 
with  the  bona  fides  of  the  transaction,  stipulate  for  the  payment  of  any  farther  sum  as 
sub-rent  to  themselves  during  the  year.  Hence  [36]  in  the  missives  no  sum  was  put 
down  as  sub-rent  to  them,  or,  what  was  the  same  thing,  that  sub-rent  which  was  already 
paid  in  advance  was  left  blank.  But  then  the  Company  became  bound  to  relieve  the 
Bank  of  the  whole  rents,  taxes,  &c.  which  were  sufficient  considerations  in  law  for  grant- 
ing the  sub-tack.  These  missives  being  followed  by  possession  were  as  obligatory  as 
more  formal  writings.  At  the  date  of  these  missives  the  Bank  Were  the  only  parties 
liable  to  the  landlord,  at  least  Archibald  Newbigging  and  Company,  if  they  were  ever 
bound,  were  not  now  bound,  or  at  all  events  the  Bank  were  now  bound ;  and  for  that 
reason  it  became  necessary  in  the  missives  of  sub-set  to  make  the  relief  of  the  obligations 
to  the  landlord  a  condition  of  that  sub-set.  By  this  condition  the  sub-rent  which  the 
tenants  were  to  pay  additional  to  what  they  had  paid  in  advance  was  sufficiently  fixed 
by  the  missives,  and  by  the  leases  to  which  they  had  referred;  and  the  missives 
therefore  as  effectually  and  completely  constituted  a  sub-tack  as  the  most  formal 
writing. 

In  Yeaman's  case  nothing  followed  after  the  execution  of  the  assignations  and  sub- 
tacks.  There  was  no  payment  of  sub-tack  duty  to  the  assignees,  and  no  rent  paid  by 
any  of  them  to  the  landlord.  But  in  the  present  case  the  sub-tack  to  Newbigging  and 
Company  was  continued  verbally,  or  by  tacit  relocation,  from  year  to  year,  from  1817  to 
the  bankruptcy  in  July  1819 ;  and  the  stipulated  sub-tack  duty,  consisting  partly  of  rent 
to  the  landlord  and  other  prestations,  and  partly  of  interest  on  the  Baiik's  advances, 
was  annually  paid  tip ;  and  when  they  so  paid  the  rent  to  the  landlord,  after  the  date  of 
the  assignation  and  sub-tack,  it  is  plain  they  only  did  so  in  fulfilment  of  the  obligation 
undertaken  to  the  Bank  by  the  missives  of  sub-set,  and  that  the  Company's  payments 
hehoved  to  operate,  and  be  held  by  the  landlord,  and  by  every  other  party,  as  payments 
made  by  the  assignees.  In  all  the  circumstances,  therefore,  the  present  is  a  stronger  case 
than  that  of  Yeaman. 

The  law  of  England  coincides  with  the  law  in  this  country  with  regard  to  the  ques- 
tion, Whether  possession  be  necessary  to  complete  the  assignation  of  a  lease ;  Ghambere 
on  Leases  and  Terms  for  Tears^  p.  136 ;  Gopeland  against  Stephens.  Barnwell  and 
Anderson,  594 ;  Baeoris  Abridgement,  5,  16. 

The  Trustee  answered, — The  Bank  confessedly  never  entered  into  the  natural  posses- 
sion of  the  subjects,  and  they  never  obtained  the  dvil  possession  by  levying  even  a  single 
term's  rent.  A  mere  assignation  of  a  lease,  without  possession  of  any  kind,  is  altogether 
insufficient  in  competition  with  a  singular  successor,  whose  right  has  been  duly  clothed 
and  completed  by  possession,  to  operate  any  effectual  transfer  of  the  reaH  right  under  the 
lease.  The  Bank's  plea  rests  entirely  on  the  assumption  that  a  leuae  is  a  mere  personal 
contract;  but  the  dutinction  betwixt  the  real  sxidi personal  right  of  lease,  according  as  it 
may  or  may  not  have  been  clad  with  possession,  is  a  matter  on  which  no  dispute  can 
[37]  arise ;  and,  if  such  a  distinction  exists,  nothing  can  be  more  natural  than  that  there 
should  be  a  similar  distinction  between  the  modes  of  compleating  the  one  and  the  other, 
and  the  legal  effects  of  each  according  as  it  may  be  so  compleated.  The  authorities  are 
quite  express  as  to  the  distinction  in  the  character  of  the  lease,  as  to  the  original  tacks* 
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man ;  Craig,  lib.  2,  dieg.  10,  sect.  9 ;  Dirleton,  p.  233,  296,  295 ;  Maekenxi^s  Obmmr 
Hans,  p.  37 ;  Stair,  b.  2,  tit.  9,  sect  4,  7 ;  b.  3,  tit  2,  sect  6  ;  BarUeUm,  b.  2,  tit  9,  sect 
3,  4 ;  Ersk.  b.  iii.  tit  6,  sect  25 ;  BeU  on  Leases,  p.  346 ;  BelVs  Bankrupt  Lam,  toL  I, 
p.  5 ;  and  the  law  is  the  same  as  to  every  transmission  of  the  original  tack,  whether  bj 
assignation,  sab-tack,  or  otherwise ;  Ersk,  b.  iL  tit  6,  sect  25 ;  Bankton,  b.  iL  tit  9, 
sect  4 ;  Stair,  b.  iiL  tit  1,  sect  8 ;  Bosses  Lectures,  voL  ii.  p.  206 ;  BdPs  Bankrupt  I/at^ 
voL  i.  p.  51 ;  KUkerran,  No.  6,  voce  Competition. 

In  the  case  of  competing  leases,  or  in  competitions  between  assignations  to  leases,  or 
between  sub-tacks,  or  between  an  assignation  and  a  snb-tack,  that  right,  upon  whidi 
possession  has  first  taken  place,  to  all  intents  and  purposes,  cuts  out  all  the  rest  Kor 
is  there  any  equivalent  which  can  be  substituted  in  the  place  of  possession,  so  as  to  hare 
the  effect  of  thus  perfecting  a  lease  into  a  real  right  Possession  is  eesentiisJ  as  a  sort  of 
solemnity,  and  is  just  as  indispensable  as  the  taking  of  sasine  is  to  complete  a  fesdil 
right ;  Ersk,  b.  ii.  tit  5,  sect  4  ;  and  intimation  of  Uie  assignation  to  the  landlord  eu 
as  little  carry  a  real  right  in  the  lease  as  intimation  of  an  heritable  right  to  tiie  oiignBl 
debtor ;  Rosf^s  Lectures,  vol.  ii.  p.  386 ;  Stair,  b.  ii.  tit  1,  sect  8 ;  b.  iL  tit  7,  aect^  I; 
b.  ii.  tit  3,  sect  27 ;  Dirleton,  p.  233 ;  Bell's  Bankrupt  Law,  voL  1,  p.  187. 

Although  intimation  may  be  sufficient,  when  there  is  something  belonging  to  tiie 
cedent  in  the  hands  of  the  person  to  whom  intimation  is  made,  and  the  right  to  wfaid 
something  is  meant  to  be  transferred  over  to  the  assignee,  as  the  party  who  thereiftff 
ahall  be  entitled  to  demand  it,  yet  it  is  perfectly  obvious  that  in  a  case  like  the  preseoti 
where  the  subject  assigned  was  matter  not  of  personal  claim,  but  of  real  right,  and  in 
itself  directly  capable  of  delivery  from  the  cedent  to  the  assignee,  intimation  is  altogelhff 
out  of  the  question ;  BdVs  Bankrupt  Law,  voL  1,  p.  86 ;  BeU  on  Leases,  p.  330 ;  Snk 
b.  iii.  tit  5,  sect  6.  The  Bank  themselves  do  not  pretend  to  maintain  that  mere  intUDSr 
tion  to  the  landlord  would  per  se  have  operated  any  thing  in  their  favour.  On  the  con- 
trary, they  seem  unequivocally  to  admit,  that  unless  the  pretended  sub-tack,  gnntod 
by  them  to  the  bankrupts,  afford  a  ground  for  considering  the  subsequent  posaaB- 
sion  of  the  bankrupts  as  their  own  possession,  there  is  no  foundation  for  thai 
plea. 

The  entry  in  the  rental  book,  as  it  is  called,  even  if  it  had  occurred  in  the  most 
regular  and  unimpeachable  shape,  cannot  possibly  be  regarded,  in  the  eye  of  law,  is  an; 
other  than  a  mere  circumstance  of  evidence,  that  intimation  has  been  made  to  the  land- 
lord. A  rental  book  is  the  mere  private  document  of  the  [38]  landlord  himself,  and  is 
not  kept  for  the  inspection  of  the  public,  and  he  may  or  may  not  keep  such  a  lentel 
book.  But  there  does  not  appear  to  h&ve  been  any  regular  rental  book ;  and  the  eabj 
in  the  book,  such  as  it  is,  which  remained  in  the  factor's  hands  after  he  ceased  to  he 
factor,  was  xnade  altogether  without  the  knowledge,  and  without  the  slightest  aathoriQ 
from  the  landlord.  The  landlord  never  considered  the  bankrupts  as  ceasing  to  be  htf 
tenants,  as  all  the  subsequent  terms  rents  were  levied,  not  from  the  Bank,  in  the  char- 
acter of  assignees,  nor  as  in  any  shape  recognising  their  right  as  principal  teoanta,  bat 
from  the  bankrupts,  the  original  tenants,  just  as  if  no  change  whatever  had  taken  place. 

As  to  the  pretended  sub-tack,  there  is  not  the  vestige  of  evidence  as  to  the  existence 
of  it  at  all.  The  incomplete  and  informal  missives  are  clearly  no  sub-tack,  as  they  wini 
one  of  the  essential  requisites  to  the  constitution  of  a  lease,  viz.  the  specification  of  a 
tack  duty.  They  are  improbative  and  unstamped,  and  are  subscribed  only  by  the  Com- 
pany firm ;  RusseWs  Conveyancing,  p.  16.  But  even  if  the  sub-tack  were  Hable  to  bd 
such  objections  ex  facie,  it  could  not  avail  the  petitioners.  By  it  the  bankrupts  acqoiied 
no  new  possession  of  any  subject  with  which  they  had  formerly  no  connection.  Acre 
was  no  one  visible  circumstance  of  change  whatever ;  and  the  possession  by  the  bank* 
rupts  of  all  their  old  rights  was  naturally  attributed  not  to  the  sub-tack,  which  nobodj 
knew  of,  but  to  the  original  lease  under  wh'ch  their  possession  must  be  presumed  to 
have  continued,  till  visibly  interrupted ;  BelVs  Bankrupt  Law,  v.  1,  p.  188 ;  El€hies,vo» 
Tack,  No.  17. 

The  case  of  Yeaman  against  Elliot  and  Foster,  ui  supra,  is  but  a  single  case,  and 
opposed  to  every  previous  authority ;  BelPs  Bankrupt  Law,  vol.  i.  p.  182,  voL  iL  p.  H* 
That  case  also  proceeded  on  specialties  which  are  stated  in  the  rationes  decidendi  in  the 
judgment,  and  which  do  not  occur  here.  The  sub-tack  was  in  all  respects  regular  and 
compleat,  and  there  was  a  sub-rent  specially  fixed.  The  sequestration  of  the  bankraptB 
took  place  before  any  rents  were  due ;  and  in  that  way  the  non-payment  of  rents,  ao  tf 
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to  make  out  a  civil  poeseeedon  of  the  subject  on  the  pait  of  the  aasignees,  was  completely 
aceounted  for.  The  rental  book  of  the  Duke  of  Buocleuch,  in  which  the  entry  of  the 
assignation  was  made,  was  a  regular  document^  and  might,  in  some  manner,  be  held  as  a 
record,  being  for  the  express  purpose  of  recording  and  marking  the  alterations  in  the 
rental  of  his  Orace.  The  argument  maintained  by  the  trustee  in  this  case  was  admitted 
in  the  case  of  Yeaman,  and  a  distinction  was  drawn  between  the  mode  of  completing  an 
assignation  to  a  lease  and  an  assignation  in  security. 

The  question  of  the  inexpediency  of  excludiog  such  securities  as  the  present,  is  one 
fox  the  consideration  of  the  legislature,  and  not  of  a  judicial  tribunal.  The  leaning  of 
all  our  authorities  has  ever  been  to  regard  the  extension  of  leases  beyond  their  own 
[38]  proper  and  immediate  province  with  a  jealous  eye ;  Staivy  b.  ii.  tit.  9,  sect  2,  24. 

The  Court,  with  the  exception  of  Lord  Craigie,  were  of  opinion  that  this  case  was 
quite  different  from  that  of  Yeaman,  where  there  was  a  deletion  of  the  cedent  from  the 
rental  book  of  Buccleuch,  which  was  almost  a  public  record,  and  an  insertion  of  the 
assignees  as  tenants,  and  a  regular  sub-tack  granted,  with  a  fixed  sub-rent,  and  there  had 
been  no  payment  of  future  rents  by  the  cedents,  as  the  term  had  not  arrived,  while  in 
the  present  case,  although  the  assignation  was  intimated,  there  was  nothing  but  a 
memorandum  made  in  the  private  books  of  the  factor,  the  cedents  still  continuing  to 
pay  the  rents  as  before,  and  the  landlord  never  considering  the  assignees  as  tenants  till 
the  bankruptcy ;  and  the  sub-tack  was  an  improbative  writing,  and  no  sub-rent  specified 
in  it^  and  that  there  appeared  to  be  no  intention  that  there  should  be  any  change  in  the 
possession. 

The  Court  adhered. 

[Cf.  3  W.  &  S.  75 ;  8  S.  647 ;  5  W.  &  S.  476 ;  5  S.R.R.  (H.L.)  640.] 


No.  12.  F.C.  N.S.  VII.  39.     3  Dec.  1822.     2nd  Div. 

John  Vans  Agnkw,  Petitioner. — P.  Sobertson,  Jefrey. 

Eakl  of  Stair  and  Others,  Eespondents.— -4.  Bell,  T.  Thomson,  Cranstov/n. 

Ajfpeal — JuriadicHon, — The  Court  delayed  applying  a  jujlgment  of  the  House  of 
Lords  on  the  ground  that  application  was  to  be  made  for  a  rehearing  of  the  cause  in 
the  House  of  Lords. 

An  appeal  having  been  taken  against  the  interlocutors  in  certain  actions  between 
Mr.  Agnew  and  the  Earl  of  Stair,  and  others,  relative  to  the  sale  of  parts  of  an  entailed 
estate,  the  House  of  Lords,  by  their  judgment  (31st  July  1822)  reversed  these 
[40]  interlocutors ;  and,  after  pronouncing  certain  findings,  "  Ordered  and  adjudged 
accordingly,  that  the  cause  be  remitted  back  to  the  Court  of  Session  in  Scotland  to 
execute  this  judgment ;  and,  further,  to  proceed  as  shaU  be  consistent  with  this  judg- 
ment^ and  shall  be  just." 

A  petition  for  applying  this  judgment  having  been  presented  by  Mr.  Agnew,  the 
other  parties  stated  that  they  intended  to  make  an  appplication  to  the  House  of  Lords 
to  be  re-heard  on  various  points  in  the  cause,  but^  as  Parliament  was  not  then  sitting, 
they  craved  the  Court  to  delay  applying  the  judgment  till  they  should  have  an  oppor- 
tunity of  presenting  such  application  to  the  House  of  Lords ;  and  they  gave  in  a  minute 
stating  their  intention.    The  Court  ordered  a  hearing  in  presence. 

The  respondents  stated  the  various  grounds  on  which  they  conceived  the  judgment 
of  the  House  of  Lords  to  have  been  incompetent  and  erroneous  on  its  merits.  But  it  is 
unnecessary  to  state  these  at  length,  as  the  Court  held  themselves  incompetent  to  judge 
of  them.  They  were,  in  general,  that  some  of  the  points  in  the  case  had  not  been  properly 
stated  in  the  House  of  Lords ;  that  some  others  of  them  had  not  been  argued  or  decided 
by  this  Court,  there  being  no  opportunity  of  doing  so ;  and,  never  having  been  stated 
in  the  House  of  Lords,  it  was  incompetent  for  that  House  to  give  any  judgment  on 
them;  Scott  against  Brodie,  2d  March  1803;  Geddes  against  Wilkie,  16th  February 
1816;  Act  45  Gko.  III.  c  151,  sect.  15;  that  some  of  the  parties  had  died  against 
whom  the  appeal  had  never  been  revived ;  that  one  of  the  actions  had  been  brought  at 
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the  iiiBtance  of  troBteea  for  a  certain  number  of  creditors,  bnt  not  for  all  the  cnditoD 
interested ;  that  the  trust  had  been  made  to  the  trustees  and  survivors  of  thorn,  but  not 
to  their  representatives;  that  these  trustees  were  dead  before  the  appeal  was  broogfat; 
and  that  though  two  of  their  representatives  were  called  in  the  appeal,  they  were  not, 
and  could  not,  be  trustees  for  the  creditors ;  that  the  judgment  of  the  House  of  Lends 
was  against  the  creditors  in  general,  while  a  great  many  of  them  were  not  parties  to  tiie 
appeal,  and  never  had  made  the  original  trustees  their  trustees;  Drummond  agaiiiBt 
M'Kenzie,  30th  June  1758,  Kaimes's  Sd.  Dec  ;  BeU'a  Bank.  Law,  voL  ii.  p.  333;  18tli 
January  1672,  Lord  Saltoun,  Did,  vol.  i.  p.  131 ;  18th  January  1745,  Lockhazt,  jPoIc 
vol.  i.  p.  77 ;  Act  of  Sederunt,  16th  February  1723 :  That  the  finding  the  puichaaeD 
liable  for  the  rents  of  the  lands  that  had  been  sold  since  the  accession  of  the  petitionff 
to  the  entailed  estates  was  contrary  to  the  settled  law  of  Scotland  relative  to  bona  fide 
possession;  3pth  May  1822,  Elliot  against  Pott;  13th  June  1822,  Duke  of  Boxbui^e 
against  Wauchope;  Queensberry  Tenants,  13th  November  1822. 

In  support  of  the  competency  of  applying  to  the  House  of  Lords  for  a  re-hearing  of 
the  cause  after  judgment  had  been  pronounced,  the  respondents  referred  to  the  following 
precedents ;  Bishop  of  Exeter's  petition  in  Philips  against  Bury,  Lords'  [41]  Journal^ 
vol.  zv.  p.  478,  b;  Standing  Order  of  House  of  Lords,  14th  February  1694;  Journal 
vol.  XV.  p.  494,  b  ;  Bevereux  against  Phelan,  1732,  vol.  xxiv.  p.  152,  b ;  372,  b;  371, 
a;  376,  a;  384,  a;  388,  a;  Coney  against  Terrel,  1691,  vol.  xv.  p.  4,  6;  15,  6;  SS, 
b;  Hungerford  against  Pollard,  1691,  vol.  xv.  p.  63,  b;  105,  a;  117,  a;  Luttnl 
against  Lord  Imham,  1778,  vol.  xxxv.  p.  357,  b;  453,  a;  459,  a;  Urquhar^s  Campliek 
Solictior,  p.  81 ;  Barret  against  Viscount  Loftus,  Journals,  vol.  xiiL  p.  535,  b;  605,  b; 
636,  b;  446,  a;  658,  b;  669,  a;  675,  a;  686,  a,  h;  Crab  against  Fenton,  vol.  xiiLp. 
674,  a;  709,  b;  Turner  against  Turner,  vol.  xiiL  p.  681,  b;  vol.  xiv.  p.  344,  b; 
358,  a;  Ashfield  against  Ashfield,  voL  xiv.  p.  290,  b;  361,  a;  319,  a;  371,  b;  37^ 
b;  395,  b;  Sedgwick  against  Hitchcock,  vol.  xiv.  p.  601,  a;  642,  b;  649,  b;  657,  a ; 
658,  a;  659,  a;  672,5/  voL  xv.  p.  71,  b;  87,  b;  104,  a;  106,  a;  109,  a;  1115, i; 
117,  a/  121,  a;  229,  b;  252,  b;  277,  a;  281,  «/  283,  a;  vol.  xvL  p.  127,  b; 
Arnold  against  Arnold,  vol.  xiv.  p.  275,  a;  vol.  xv.  p.  53,  by  65,  a;  Bertie  againat 
Viscount  Falkland,  voL  xx.  p.  263,  a;  Che  vers  against  Gheoghagan,  voL  xxL  p.  276^ 
b;  481,  b;  482,  b;  533,  a;  555,  a;  Blake  against  Blake,  vol.  xxii.  p.  392,  b;  394, 
a;  397,  b;  400,  a;  Hopkins  against  Honeywood,  voL  xxiii.  p.  532,  a;  533,  a;  685, 
b;  698,  a;  Nagle  against  Foote,  voL  xxv.  p.  480,  b;  517,  a;  Badham  ^inst  Odell, 
vol.  xxv.  p.  149,  b  ;  156,  b;  Bishop  of  Winchester  against  St.  Jcim,  vol.  xxxiv.  p.  444, 
a ;  464,  b ;  474,  b. 

The  petitioner  argtied — That  the  judgment  of  the  House  of  Lords  was  impeiatiYe, 
and  must  be  immediately  carried  into  effect ;  and  that  the  invariable  practice  of  the 
Court  had  been  to  do  so :  That  the  various  objections  to  the  judgment  were  not  well 
founded ;  and  that,  at  any  rate,  the  House  of  Lords  had  finally  disposed  of  them ;  and 
that  the  precedents  quoted  from  the  journals  of  the  House  of  Lords  did  not  estaUish 
the  competency  of  a  petition  for  re-hearing  a  cause  in  the  House  of  Lords  after 
ultimate  judgment  had  been  given. 

Lord  Glenlee, — The  question  is,  how  we  are  to  proceed  in  executing  the  judgment 
of  the  House  of  Lords ;  and  we  must  attend  to  what  the  remit  says ;  for,  if  there  is  any 
thing  specific  in  the  judgment  appointed  to  be  done,  that  must  be  done.  After  ^ 
findings,  there  comes  this  clause :  "  And  it  is  further  ordered,  that  the  cause  be  remitted 
back  to  the  Court  of  Session  in  Scotland  to  execute  this  judgment,  and  further  to 
proceed  as  shall  be  consistent  with  this  judgment,  and  shall  be  just"  The  one  party 
says,  we  ought  to  proceed  instanter  to  pronounce  an  interlocutor  in  terms  of  the  judg- 
ment ;  and  the  other  party  says,  we  ought  not  to  take  that  step.  Both  these  demands 
seem  to  be  in  consistency  with  the  judgment  of  the  House  of  Lords.  For  there  ia  no 
particular  time  mentioned  in  the  judgment  within  which  we  are  to  proceed ;  nor,  as  to 
the  first  or  the  last  step  to  be  taken,  does  it  specify  any  thing  whatever.  The  question 
is,  [42]  in  proceeding  to  obey  what  must  be  obeyed,  is  it  most  just  that  it  should  be 
done  instantly,  or  that  we  should  take  a  little  time  to  consider  1  If  the  remit  had  said 
that,  as  soon  as  it  should  be  produced,  this  Court  shall  proceed,  it  must  have  been  done; 
or,  on  the  other  hand,  if  there  had  been  any  Act  of  Sederunt  saying  that,  as  soon  as  any 
judgment  of  the  House  of  Lords  is  produced,  tlus  Court  shall  proceed  and  pronounce  an 
interlocutor  in  terms,  then  X  would  not  readily  have  listened  to  any  application  for  an 
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altaatioDy  or  for  doing  any  thing  contrary  to  the  form  of  process ;  for  although  the 
House  of  Lords  remits  to  us  to  do  what  is  consistent  with  the  judgment,  and  that  it  is 
to  be  iuseoiding  to  justice,  I  should  think  we  should  proceed  according  to  our  established 
larma  All  that  we  know  is^  that  it ,  has  been  customary  at  once  to  apply  judgments  of 
the  House  of  Lords ;  and  the  reason  is  obvious,  that,  in  all  these  cases,  there  have  been 
no  reasons  stated  for  .delay ;  and  it  is  plain  that,  wherever  any  thing  has  been  the 
ordinary  custom,  you  ought  to  attend  to  that  custom.  Tet,  when  any  thing  happens 
out  of  the  ordinary  custom,  it  must  just  be  moulded  according  to  the  circumstances  of 
that  particular  case.  I  do  not,  therefore,  conceive  that,  from  the  grounds  on  which 
Lord  8tair  and  the  others  ask  for  delay,  if  they  make  out  that  proceeding  now  would  be 
inconsistent  with  the  ends  of  material  justice,  any  harm  can  happen.  As  to  the  grounds, 
of  this  justice,  so  far  as  we  have  a  tiUe  to  take  the  matter  into  consideration,  I  think 
the  respondents  have  qualified  sufficient  grounds.  I  take  it  for  granted  that  they  have 
made  out^  by  the  precedents  and  the  orders  of  the  House  of  Lords,  that  it  is  competent 
to  apply  to  that  house,  though  they  have  already  pronounced  judgment,  to  take  the 
question  again  into  consideration.  It  is  of  no  consequence  what  the  proceedings  are 
which  have  taken  place  on  such  petitions.  It  is  enough  for  me  that  such  petitions  have 
been  entertained ;  it  is  of  no  importance  whether  judgment  was  given  upon  them ;  that 
would  be  assuming,  in  my  own  judgment^  what  tiie  House  of  Lords  will  do.  At  the 
same  time,  I  am  sensible  that^  if  the  grounds  were  all  so  absurd  that  it  could  not  be 
supposed  possible  for  the  House  of  Lords  to  listen  to  them,  the  case  might  stand  in  a 
different  situation ;  but  I  do  not  think  that  any  thing  that  has  been  stated  puts  it  in  so 
strong  a  light.  There  is  no  absurdity  in  supposing  that  the  House  of  Lords  will  listen 
to  the  application.  When  one  part  of  the  judgment  goes  on  matter  which  could  not  be 
before  tlus  Courts  it  is  very  different  from  proceeding  on  different  grounds  of  law.  I 
am  not  at  liberty  to  judge  of  what  the  House  of  Lords  will  think  of  these  matters ;  but 
it  is  enough  for  me  that  it  is  competent  to  present  a  petition  to  the  House  of  Lords. 
The  only  thing  that  could  tempt  me  to  be  of  a  different  opinion  would  be,  that  our 
proceeding  would  make  no  difference  to  the  respondents,  and  that  they  would  be  in  the 
same  situation  as  if  we  had  not  proceeded  to  apply  the  judgment ;  but  I  am  not  satisfied 
on  that  pointb  I  see  the  strongest  reason  to  suppose  that  there  may  be  danger ;  and 
[43]  there  is  this  difficulty,  that  we  run  a  risk  of  putting  them  in  a  worse  situation ;  and 
what  is  the  other  party  to  gain  by  proceeding,  or  what  will  they  lose  if  we  delay  pro- 
ceeding ;  and  how  is  it  plain  that  we  ought  to  proceed,  and  thus  put  the  respondents  in 
a  worse  situation  as  to  their  applying  to  the  House  of  Lords  ?  On  the  whole  matter  I 
am  not  for  proceeding  instantly. 

Lard  JBobertaon. — ^Nobody  can  suppose  that  your  Lordships,  by  hearing  this 
aigiiment^  meant  to  disobey  the  judgment  of  the  House  of  Lords.  We  would  not  be 
disobeying  the  judgment,  but  taking  that  method  of  applying  it  which  is  marked  out 
by  it  "  according  to  what  is  just"  The  question,  therefore  is,  whether  we  are  to 
proceed  in  the  immemorial  way  of  applying  the  judgment  instantly  ?  or  if  the  other 
party  have  shown  proper  grounds  for  delaying  to  apply  it? 

The  first  thing  to  be  observed  is,  that  this  application  by  the  respondents  is  a 
very  new  application.  The  House  of  Lords,  for  upwards  of  100  years,  have  exercised 
the  jnrisdiotion  by  appeal  j  and  it  has  been  the  practice  of  this  Court  to  proceed,  by 
instantly  applying  the  judgment  of  the  House  of  Lords.  This  is  the  first  time  that 
ttny  application  has  been  made  for  interposing  delay,  and  no  such  thing  appears  to 
be  known  in  the  courts  of  a  different  country.  In  0]^er  to  entitle  the  respondents  to 
get  the  delay  they  now  ask,  they  must  make  out  three  things,  Ist,  That  it  is  competent. 
2d,  Xhat  they  have  good  grounds  for  making  the  application;  and,  Mly,  That  they 
aie  80  situated,  that  if  you  were  to  proceed  in  the  ordinary  way  by  applying  the 
judgment^  they  would  be  cut  out  of  their  legal  remedy  of  applying  to  the  House  of 
Loids. 

On  the  first  point  I  think  they  have  succeeded  in  making  out  that  proposition,  as 
is  dear  from  the  standing  order  of  the  House,  February  1694.  To  what  effect  the 
lehearing  is  to  go  I  am  not  able  to  judge,  or  whether  it  goes  this  far,,  that  a  party 
against  whom  a  final  judgment  is  given  is  entitled  to  apply  on  the  merits  of  the  case. 
According  to  the  practice  of  that  House,  the  applying  for  a  second  judgment  is  not 
a  matter  of  right,  as  in  this  Court,  the  applying  by  petition.  It  does  not  appear  to 
me  that  a  petition  for  rehearing  stands  in  the  same  situation.     It  is  a  remedium 
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extraordinarium ;  and  the  party  is  not  to  be  leheaid  nnlees  he  shews  good  cause. 
It  would  appear  that  some  times  parties  are  reheard  on  the  merits  of  Ae  case,  as  in 
the  case  of  LuttrelL  In  other  cases  the  rehearing  has  been  to  correct  soma  mistake, 
as  is  mentioned  in  the  3d  vol.  of  Doui's  Beports.  Bztieme  cases  may  be  figured  in 
which,  if  a  party  were  to  apply  for  application  of  the  judgment,  we  might  stop  pro- 
cedure for  the  purpose  of  an  application  to  the  House  of  Lords.  As  if,  for  instance, 
the  judgment  of  the  House  of  Lords  were  given  for  L.2000,  when  the  summons  wm 
only  for  L.IOOO.  I  would  be  inclined,  in  such  a  case,  to  allow  the  party  to  apply  for  a 
rehearing,  as  there  was  an  error  ex  Jade  ot  the  judgment ;  and  it  would  be  vnj 
extraordinary  if  there  were  no  means  of  correcting  the  error.  [44]  But  is  this  a  eaae 
of  that  kind  t  Is  there  any  thing  ex  facte  of  the  judgment  horn  which  we  must  see 
that  there  has  been  some  error  t    There  is  no  such  thing. 

We  come,  therefore,  to  consider  the  second  point,  the  grounds  for  making  tbe 
application.  This  is  very  delicate  ground.  We  have  no  power  to  pronounce  a 
judgment ;  but  we  have  power  thus  far,  that,  if  they  make  out  a  probable  case,  ve 
may  grant  the  delay.  Various  grounds  have  been  stated,  Id,  It  is  said  that  the 
proceedings  before  the  House  of  Lords  were  incompetent,  in  so  far  as  it  was  of  an 
interlocutory  nature,  and  contrary  to  the  late  statute.  But  this  is  said  by  the  paitj 
who  was  bound  to  have  stated  it  in  the  House  of  Lords.  Where  is  a  case  to  end,  U 
a  party  does  not  come  forward  with  all  his  arguments  and  &ctsf  In  the  case  in 
Bow's  Reports,  it  is  stated,  that  the  House  of  Lords  were  not  bound  to  rehasr 
because  a  party  had  omitted  grounds  in  point  of  fact ;  and  I  think  they  are  not  bound 
to  rehear  because  a  party  has  omitted  to  state  a  point  of  law.  It  may  be  said  tint 
there  was  no  jurisdiction  in  the  Courts  as  it  was  only  an  interlocutory  judgment  in 
this  Court ;  but  the  statute  cannot  apply  to  a  case  of  this  kind  before  the  Court  mi 
divided.  Another  objection  has  been  made  that  the  trustees  of  some  of  them  hsfe 
died;  and  that  though  the  action  was  renewed  against  their  heirs,  the  original 
creditors  ought  to  have  been  called,  and  that  the  representatives  of  the  others  have 
not  been  called.  But  I  make  the  same  answer  to  these  objections,  that  they  ou^t 
to  have  been  made  in  the  House  of  Lords. 

But  the  third  point  which  the  respondents  are  also  bound  to  make  out  is^  that  if 
we  were  to  proceed  by  applying  the  judgment^  they  would  be  cut  out  of  their  remedy 
of  applying  to  the  House  of  Lords.  If  the  petition  prayed  for  immediate  ezecutioo, 
by  an  interlocutor  applying  the  judgment,  and  if  it  were  to  have  the  effect  of  putting 
the  petitioner  into  possession  of  the  estates,  or  of  giving  him  parata  exeeuHo  for  tiie 
rents,  the  case  of  the  respondents  would  be  stronger  than  it  is.  But  the  petition  dose 
not  pray  for  immediate  execution ;  and  the  case  does  not  admit  of  such  finding.  The 
House  of  Lords  have  made  certain  findings  as  to  the  reductive  and  declaratoiy  con- 
clusions of  the  summons,  but  none  as  to  the  removing.  There  is  no  decree  by  which 
the  rents  can  be  made  effectual  under  the  judgment.  Accordingly,  the  petition  pmji 
"to  appoint  the  said  several  purchasers,  defenders,  to  give  in  a  condescendence,  in 
terms  of  the  Act  of  Sederunt,  specifying  the  amount  of  the  said  rents,  and  to  produce 
the  leases  and  other  writings  necessary  for  instructing  the  same."  There  is  no 
immediate  conclusion  for  execution  of  the  judgment.  It  has  been  said  that  the 
judgment  brings  the  record  here ;  and  that  there  will  be  no  room  for  a  petition  for 
rehearing;  but  is  not  the  record  already  removed  here  by  this  petition  and  the 
deliverances  on  it ;  and  the  respondents  can  appeal,  and  it  can  be  judged  of  along  widi 
the  petition  for  rehearing.  I  think  that  we  ought  to  follow  the  invariable  practice  of 
applying  the  judgment. 

[46]  JLord  BanncUyne. — This  is  a  question  of  great  delicacy  and  importance.  Ko 
instances  can  be  pointed  out  where  this  Court  has  been  desired  to  stay  execution  of 
a  judgment  of  the  House  of  Lords.  The  applying  the  judgment  is  merely  a  miniB- 
terial  duty ;  and  we  have  nothing  to  do  with  the  matters  determined  by  that  judgment^ 
or  with  the  form  of  procedure.  It  does  not  belong  to  this  Court  to  inquire  ei^er  as 
to  the  merits  or  the  regularity  of  the  judgment  There  are  two  things  which  belong 
to  this  Court :  To  put  the  judgment  on  record,  and  to  put  it  to  execution.  In  some 
cases,  there  is  room  for  further  consideration  after  applying  the  judgment;  and  that 
seems  to  be  the  case  here.  We  are  to  carry  the  judgment  into  execution  so  for  as  it 
goes,  and  then  proceed  to  the  further  consideration  of  the  case.  The  argument  of  the 
respondents  seems  to  amount  merely  to  this,  that  the  House  of  Lords  may  be  called  oa 
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for  a  Tehearing  where  there  has  been  some  inegnlarity,  as  where  the  proper  parties 
have  not  been  called,  or  where  points  decided  by  the  House  of  Lords  have  not  been 
decided  by  the  Courts  below.  If  the  House  of  Lords  have  that  power  of  rehearing, 
di8  parties  ought  to  have  applied  there.  Any  proceeding  of  ours  cannot  cut  them  out 
of  Mb  remedy.  They  can  appeal  to  the  House  of  Lords;  and,  therefore,  I  am  of 
opinion  that,  in  the  meantime,  we  cannot  stay  proceeding  on  the  judgment.  The 
party  say  that  they  mean  to  apply  to  the  House  of  Lords,  on  what  grounds  this  Court 
has  no  right  to  judge ;  but,  if  we  once  open  the  door  to  stating  objections  to  a  judg- 
ment of  the  House  of  Lords,  where  will  it  stop  1  We  would  produce  a  set  of  entire 
new  cases. 

Lord  Oraigie, — There  is  a  difficulty  in  this  case  in  so  far  as  our  inteiference  may 
apply  an  impeachment  of  the  judgment  of  the  House  of  Lords.  If  there  were  a  case 
requiring  interposition,  it  would  not  be  either  here  or  in  the  House  of  Lords,  but  in 
Parliament.  But  it  does  not  appear  to  me  that  there  is  otherwise  any  difficulty  in  the 
ease.  In  the  case  of  a  final  decree  of  the  Court  of  Session,  which  (%nDot  be  impeached 
on  the  ground  of  injustice,  it  is  competent  to  app]y  for  redress  where  it  is  liable  to 
nullities  or  fraud.  This  is  well  understood.  When  a  case  goes  to  the  House  of  Lords, 
I  think  it  goes  to  a  Scotch  Court.  I  have  no  doubt  that  the  House  of  Lords  may  lay 
down  rules  which  may  be  binding  on  them  and  us;  but  there  is  no  regulation  laid 
down  that,  when  judgment  is  pronounced,  we  should  do  either  one  thing  or  another, 
but  only  in  that  particular  case.  The  same  thing  would  happen  when  execution  was 
intended  in  this  Court  as  if  there  had  been  no  judgment  of  the  House  of  Lords ;  but 
wherever  the  party  can  make  out  such  grounds  as  would  authorise  reduction,  he  may 
apply  for  redress.  If,  after  a  second  judgment  of  the  Court  here,  there  were  such 
nullitieB  in  it,  it  would  be  competent,  before  extract,  to  apply  for  relief.  But,  in  this 
case,  I  am  relieved  from  all  difficulty ;  for  the  case  is  remitted  to  us ;  and  we  are 
directed  to  do  that  which  is  agreeable  to  the  judgment  and  to  jus-  [46]  -tice ;  and  we 
must  consider,  not  only  what  is  absolutely  just,  but  we  must  take  into  consideration 
what  is  just  in  the  present  circumstances.  I  think  the  decree  could  be  enforced,  as 
there  may  be  a  charge  given  for  the  rents.  I  am  aware  that  whatever  is  done  by  us 
may  be  appealed  from ;  but  in  the  circumstances  of  the  case,  when  Parliament  is  not 
sitting,  we  ought  to  interpose.  As  to  the  grounds  on  which  they  expect  to  have  a 
rehearing  of  the  case  in  the  House  of  Lord^  though  there  are  some  of  them  which 
did  not  appear  to  me  to  be  well  founded,  yet,  as  I  cannot  say  that  the  grounds, 
or  all  of  them,  are  such  as  that  they  would  be  overruled  by  the  House  of  Lords, 
I  am  for  superseding  the  petition  for  application  of  the  judgment  for  a  certain 
time  after  the  meeting  of  Parliament  The  doing  so  does  not  bring  the  record 
before  us. 

Lord  JusiicerClerh, — This  is  an  important  case  in  point  of  precedent;  and  it  is 
important  to  the  law.  Tour  Lordships  are  aware  of  the  nature  of  the  proceedings.  I 
do  not  think  that  the  superseding  the  petition  brings  the  case  here ;  and  I  am  aware 
that  a  number  of  matters  have  been  pressed  on  us  which  we  cannot  decide. 

In  the  fini  place,  in  support  of  the  application  by  the  respondents,  which  is  of  a 
limftAii  nature,  for  delay  tiU  an  opportunity  is  afforded  them  to  make  an  application 
to  the  House  of  Lords,  they  have  referred  to  a  variety  of  precedents.  They  have  also 
endeavoured  to  make  out  that  it  is  not  a  frivolous  or  vexatious  application.  It  is 
with  regard  to  this  latter  part  of  the  case  that  I  am  not  called  on,  or  have  any  right  to 
give  any  opinion.  But  as  to  the  probable  grounds  that  it  is  not  an  absurd  application, 
I  am  prepared  to  say  that  it  has  not  been  made  out  to  me  that  the  application  to  the 
House  of  Lords  for  a  rehearing  is  incompetent.  In  support  of  this,  there  is  stated  the 
standing  order  of  the  House  of  Lords,  and  the  precedents.  Is  it  any  answer  against 
entertaining  the  application  by  the  respondents  that  the  House  of  Lords  have,  in  other 
applications,  decided  against  them  on  the  merits  of  the  case?  There  is  the  case  of 
Luttrell,  where  counsel  are  ordered  to  be  heard  on  the  merits,  in  the  event  of  the 
judgment  being  discharged.  If  the  applying  for  a  rehearing  is  not  an  incompetent 
proceeding,  then  comes  the  other  question,  the  merits  of  that  reheariog,  on  which  I  will 
not  give  any  opinion.  The  party  has  entered  on  the  record  a  minute  that  he  intends 
to  make  an  application  to  the  House  of  Lords ;  and  although  he  states  the  grounds  on 
which  he  says  he  will  get  redrees,  I  will  give  no  opinion  one  way  or  another  on  these 
grounds. 
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The  next  thing  to  be  considered  is,  if  there  is  any  thing  so  impeiatiye  on  your 
Lordships  to  give  immediate  effect  to  this  judgment,  and  so  far  to  give  it  execntioii ; 
for  yon  mnst  immediately,  if  you  apply  the  findings  in  the  judgment^  remit  the  case 
to  the  Lord  Ordinary,  or  take  some  other  step ;  and  that  would  be  carrying  the  judg- 
ment into  execution.  Now,  is  there  [47]  any  thing  in  the  judgment,  requiring  your 
Lordships  to  proceed  in  this  precipitate  manner,  that  the  moment  the  application  is 
made,  you  are  to  carry  the  judgment  into  execution  ?  But  it  is  said  that  the  invaziahle 
practice  is,  that  the  moment  application  is  made,  effect  is  given  to  it.  I  was  astonished 
that  it  was  not  discovered  that  there  was  evidence  that  you  have  not  followed  this 
invariable  practice,  where  you  might  have  done  so  without  an  intention  to  apply  for  a 
rehearing.  Li  the  case  of  Scott  against  Brodie,  there  is  this  passage  in  l^e  interlocutor: 
"  The  Lords  having  advised  this  petition,  with  answers  thereto  for  the  suspender  John 
Scott,  and  counter  petition  for  him."  This  shews  that  the  Court  did  not  immediately 
apply  the  judgment,  as  they  allowed  answers  to  be  given  in  to  the  petition.  But  then 
is  another  case  shewing  the  same  thing ;  Hume  Campbell,  supplicant^  July  1743.  Tea 
are  therefore  to  consider  whether  you  are  not  doing  greater  injury  to  the  respondents  by 
applying  the  judgment  than  you  will  do  to  the  petitioner  by  giving  jbhe  delay.  It  u 
said  that  the  party  may  appeal.  That  is  just  to  say  that,  &ough  it  is  competent  to 
rehear  the  case,  it  is  just  the  same  thing  as  if  the  case  had  gone  down  to  the  oomt 
below,  and  had  been  then  appealed.  Nothing  satisfactory  has  been  said  by  the  petitioner 
on  this  pointy  that  it  may  be  said  in  the  House  of  Lords  that  whatever  might  have  been 
done  in  a  petition  for  rehearing,  the  Court  of  Session  have  carried  the  judgment  into 
execution.  If  it  is  possible  that  that  may  be  stated,  what  have  we  on  the  oth^  side 
but  the  petitioner's  saying  that  it  is  hui  right  to  have  the  judgment  inunediately 
applied  t  But  I  do  not  think  he  has  made  out  that  it  is  his  right.  I  would  therefon 
be  for  delaying  for  a  certain  limited  period,  for  ten  sederunt  days  after  the  meeting  of 
Parliament,  and  then  we  will  resume  consideration  of  the  petition. 

The  Court  *'  superseded  advising  the  petition  until  the  tenth  sederunt  day  after  ^e 
meeting  of  Parliament  for  the  dispatch  of  business." 

[Of.  1  Sh.  App.  413 ;  4  S.R.R.  (H.L.)  122 ;  Free  Church  v.  Cvertotm,  42  S.L.R  9.] 


No.  13.         RC.  N.S.  VII.  48.     6  Dec.  1822.     2nd  Div.— Lord  PitmiUy. 
R.  and  J.  Hotchkis,  W.S.,  Pursuers. — J.  Clerk,  J,  Fvilerton,  A.  EutkerJmL 

Walker's  Trustees,  Defenders. — Boss  {Dean  of  Faculty),  J.  H,  Ma>dcenzU, 

J.  A.  Murray,  J.   Walker. 

Superior  and  Vassal. — An  interjected  mid-superiority  is  challengeable  only  by  the  aob- 
Tassal. 

•  

The  trustees  of  the  Marquis  of  Tweeddale,  in  the  year  1790,  sold  to  Mr.  Jamee 
Walker  the  "  superiority  or  dominium  directum^"  of  certain  parts  of  the  barony  of 
Pinkie,  of  which  t^he  property  had  been  previously  disponed  in  different  parcels  to  c^er 
purchasers.  The  disposition  to  Mr.  Walker  contained  an  assignation  of  a  crown  charter, 
obtained  by  the  trustees,  with  precept  of  sasine  unexecuted,  and  an  assignation  of  the 
feu-duties,  blench-duties,  casualties,  &c.  payable  for,  and  f urth  of  the  said  lands,  to  the 
superiors  thereof.  From  the  clause  of  warrandice,  the  feu  and  blench-rights  already 
constituted  were  excepted. 

Walker  sold  to  David  Stewart  part  of  this  purchase ;  and  the  deed  of  oonveyanoe 
was,  in  all  its  clauses,  conceived  in  terms  precisely  the  same  as  those  used  in  the  dupod* 
tion  granted  to  Walker  himself.  Stewart  took  infeftment  on  the  precept  of  sasine  in 
the  crown-charter. 

In  pursuance  of  a  previous  agreement,  Stewart  reconveyeijd  to  Walker  the  superioritf 
or  '*  dominium  directum  "  of  the  lands  described  exactiy  as  in  the  oonveyanoe  to  himself 
"  to  be  holden  o^  and  under  him  and  his  heirs  and  successors,  in  fen-farm,  fee,  and 
heritage,  for  ever,  for  payment  to  him  and  his  foresaids  of  the  sum  of  fifteen  dullingB 
sterling,  in  name  of  feu-duty,  and  doubling  the  said  feu-duty  at  the  entry  of  every  heir 
and  singular  successor  to  the  said  lands,"  &c*    This  deed  had  the  same  clauses  assigning 
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the  fea  and  Uench-datieSi  and  excepting  from  the  waiiandice  the  feu  and  Uench-rights 
whicli  ihe  prior  dispositions  contained. 

In  Yirtne  of  the  precept  contained  in  this  disposition,  Walker  was  infeft  hase ;  and, 
irithont  any  ohjection  by  the  vassals  holding  the  dominium  utile^  drew  the  fen-duties, 
amonnting  to  I4.27  a-year,  while  he  annually  made  payment  of  the  stipulated  sum  of 
fifteen  shillings  to  Stewart. 

[49]  The  superiorities  were  sold  by  Stewart  to  Sir  William  Fettes,  from  whom  they 
were  purchased  in  the  year  1813  by  the  Messrs.  Hotchkis.  In  neither  of  these  convey- 
ances was  there  any  mention  of  Walker's  sub-vassalage. 

Messrs.  Hotchlus,  being  infeft  on  a  crown-charter,  instituted  a  reduction  of  Walker's 
title  flowing  from  Stewart,  and  a  declarator  of  their  own  right,  as  the  only  true  and 
lawful  superiors  of  the  lands  in  question,  to  receive  the  feu  and  blench-duties  payable 
by  the  vassals  holding  the  dominium  uHle^  and  to  enter  the  heirs  and  singular  successors 
of  the  said  vassals,  &c. 

The  Lord  Ordinary  "  found  that  the  disposition  by  Stewart  to  Walker,  by  which 
Stewart  interposed  a  new  superior  between  himself  and  his  former  vassals,  can  only  be 
objected  to  by  the  vassals,  as  having  been  granted  without  their  consent ;  and,  in  respect 
tiie  vassals  do  not  object,  but,  on  the  contrary,  have  entered  with  Walker,  and  paid 
their  feu-duties  to  him,  and  his  trustees,  ever  since  the  date  of  the  disposition  in  1790, 
Stewart  and  Sir  William  Fettes  respectively  having,  at  the  same  time,  accepted  of  the 
feu-duty  of  fifteen  shillings  annually  from  Walker  and  his  trustees,  the  pursuers,  on 
these  grounds^  have  no  right  to  demand  reduction  of  the  defender's  titles." 

Pleaded  to  the  Courts  by  the  pursuers,  against  this  judgment. — As  the  relation  of 
superior  and  vassal  can  be  constituted  only  by  infeudation  (Elliot  against  Shaw  and 
OHver,  1759,  Die,  vol.  uL  p.  426),  so  there  can  be  no  infeudation  except  of  the 
dominium  uHle  or  property.  The  vassal  dispones  the  lands  to  be  held  of  himself,  the 
sub-vassal  makes  a  similar  grant  to  a  third  party,  and  thus  the  process  may  proceed 
indefinitely ;  but  still  the  principle  is,  that,  in  every  successive  link  of  the  sub-inf euda- 
tion,  there  is  a  conveyance  of  the  real  property  of  the  land,  so  that  each  sub- vassal,  in 
his  turn,  has  actually  been  the  dominus  utHia.  The  inteijection  of  a  mid-superior  is, 
in  this  view,  plainly  inconsistent  with  feudal  principle ;  for  when  a  subaltern  right  is 
constituted,  and  the  fee  is  full,  the  superior  is  divested  of  the  power  of  giving  mf eft- 
ment  in  the  lands,  unless  upon  resignation  of  the  vassal's  right.  The  superior's  inf  ef  tment 
in  the  lands  no  doubt  subsists  as  formerly,  notwithstanding  the  grant  of  a  sub-vassalage, 
since  the  right  of  his  overlord,  upon  which  that  infeftment  depends,  cannot  be  affected 
by  the  constitution  of  any  subaltem  right  of  which  the  overlord  himself  is  not  the  author 
or  to  which  he  has  not  consented.  But  the  superior  meaning  to  transfer  his  right 
cannot- himself  authorise  the  grantee  to  take  infeftment;  but  he  must  apply  to  his 
overlord,  by  resignation,  for  a  warrant  to  seize  the  grantee  as  vassal,  in  room  of  himself. 

All  the  institutional  writers  accordingly  lay  down  the  doctrine  absolutely,  that  the 
superior  cannot  interpose  a  vassal  between  himself  and  the  vassal  holding  immediately 
undsr  him ;  it  being  inconsistent  (as  Lord  Stair  says,  in  reference  to  the  case  of 
Douglas  of  Kelhead,  b.  ii.  tit  4,  sect.  5),  ''  that  the  superior  [60]  should  both  give  his 
saptriority  to  another,  and  claim  it  himself,"  **dan8  et  retinens  nihU  dcU.*^  The  infeft- 
ment of  mid-superiority,  in  that  case,  accoidingly  "  was  found  null  by  exception,"  and 
not  simply  reducible  at  the  f  assal's  instance,  thereby  proving  that  the  deed  was  held  to 
be  esaentially  and  intrinsically  null ;  Stair,  b.  ii.  tit.  4,  sect.  25 ;  Bank.  b.  ii.  tit.  4, 
sect  6;  Ersh  b.  ii.  tit.  5,  sect.  4;  Douglas  of  Kelhead  against  his  Vassals,  30th 
January,  1671,  Stair;  Landales  against  Landale,  12th  June  1752,  Bern.  Dec. 

The  soundness  of  this  doctrine  is  not  affected  by  the  inherent  power  of  the  Crown 
to  revive  or  convey  a  forfeited  right  of  superiority.  The  superiority  does  not,  in  con- 
sequence of  the  forfeiture,  merge  in  the  Crown's  right,  but  remains  as  a  separate  estate, 
which,  therefore,  the  Crown  is  entiled  to  convey.  Nor  can  the  defenders  take  any  aid 
from  ihe  supposed  right  of  a  superior  to  grant  infeftment  in  security,  such  right,  as  it 
does  not  divest  the  grantor,  being  governed  by  rules  of  law  enthrely  different  from  those 
which  regulate  the  constitution  and  transmission  of  irredeemable  land-rights.  Although 
Stewart  might  have  granted  to  Walker  a  disposition  in  security,  or  might  have  validly 
infeft  him  in  the  leu-duties  themselves,  or  in  an  annualrent  out  of  the  superiority,  it 
will  not  follow  that  he  had  power  to  make  the  conveyance  in  question ;  Stairy  b.  ii.  tit, 
10,  sect.  1 ;  Mitchell  against  Adam,  16th  July  1767. 
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Atmoered  by  the  defendeis, — 

There  is  no  feudal  incosgiuity  in  a  grant  of  superiority  to  be  holden  of  the  gnatfir. 
The  superior  continues  to  hold  a  dominium  in  the  lands;  and  the  vassal's  ri^t, 
strictly  considered,  is  only  a  burden  on  the  superior's  estate.  The  rule  of  law,  as  laid 
down  in  the  Libri  Feudorum  (lib.  ii.  tit.  34,  sect.  2,  lib.  ii.  tit  55,  sect.  1),  and  all  the 
authorities  in  our  own  system,  that  a  mid-superior  cannot  be  interjected  contrary  to  the 
will  of  the  vassal,  implies  that  there  is  no  ineptitude  or  absolute  nullity  in  the  right 
itself.  The  only  reason,  too,  any  where  assigned  for  the  limitation  of  the  snpenoi^B 
powers  in  this  respect,  is  the  multiplication  of  superiors,  and  consequent  injury  to  ^le 
condition  of  the  vassalage,  which,  as  a  violation  of  the  feudal  contract,  gives  the  vasal  a 
title  to  object ;  Bed.  Prae.  p.  165 ;  Oraig,  lib  i..  dieg.  12,  sect.  20 ;  Ibid.  lib.  ii  dieg.  12, 
sect.  35  ;  StaiVf  b.  ii.  tit.  4,  sect.  5 ;  Bankton^  b.  ii.  tit  4,  sect.  5 ;  Ersk,  b.  iL  tit  5,  sad 
4 ;  Wight,  p.  228.  If,  indeed,  there  were  any  ineptitude  in  a  grant  of  mid-euperiontr, 
the  provisions  of  the  statute  of  Robert  in.  c.  4,  which  prohibits  such  grants  bj  the 
Crown  without  consent  of  the  vassal,  would  have  been  wholly  useless  and  absurd.  ISot, 
on  that  supposition,  would  it  be  competent  to  the  Grown  to  make  a  grant  of  a  forfeited 
Crown  vassalage,  the  forfeiture  operating  a  complete  extinction  of  the  right ;  Eari  of 
Argyle  against  Macleod,  26th  November  1672,  Stair. 

That  a  feudal  proprietor,  by  a  grant  of  sub-feu,  can  no  longer  [51]  give  sasine  oq 
his  own  warrant,  is  a  proposition  at  variance  with  his  admitted  right  to  seize  a  cieditoi 
in  the  superiority  in  security  of  his  debt;  Home  against  Smith,  22d  January  179i 
And,  further,  it  is  inconceivable,  on  the  pursuer's  doctrine,  how  resignation,  by  which 
the  land  is  pro  forma  invested  in  the  superior,  subject  only  to  the  sub-feu,  can  enaUe 
the  superior  to  give  sasine  to  the  effect  of  reconstituting  the  intermediate  feu.  Itia 
manifest  that  the  very  form  of  reinvestment  upon  resignation  is  founded  on  the  opposite 
of  that  doctrine. 

In  the  case  of  Douglas  of  Kelhead,  founded  on  by  the  pursuers,  the  objection  vu 
made  by  the  vassal  in  defence  against  a  declarator  of  non-entry  by  the  inteipoeed 
superior ;  and  as  the  defender's  consent  to  the  grant  was  preliminary  to  a  right  of  action 
to  force  him  to  enter,  so  it  appears  to  have  been  justly  held  that  there  was  no  need  of 
the  form  of  reduction  to  enable  the  defender  to  plead  the  objection.  On  the  other  hand, 
the  finding  of  the  Court  in  the  case  of  the  Archbishop  of  St  Andrews  against  the 
Marquis  of  Huntly,  December  1682,  Die.  is  an  explicit  declaration  in  the  law  as  under- 
stood by  the  defenders. 

The  Judges  concurred  in  opinion  that  an  interjected  mid-superiority  was  not  io 
itself  inept^  but  liable  only  to  be  set  aside  as  being  a  breach  of  the  feudal  contract 
between  the  vassal  and  his  superior ;  and,  therefore,  no  third  party  was  entitled  to 
plead  the  objection.  The  interlocutor  under  review  Was  accordingly  adhered  to ;  and  i 
petition  against  the  judgment  of  the  Court  was  refused  without  answers. 

[Cf.  Conveyancing  Act  1874.] 


No.  15.        F.C.  KS.  VII.  55.     11  Dec.  1822.     let  Div.— Lord  Kinneder. 

David  Miller,  Trustee  on  the  Sequestrated  Estate  of  James  Duncan, 

Pursuer. — Hope. 

David  Low,  Cashier  of  the  Dundee  Banking  Company,  Defender. — 

Alison,  Craiidoun. 

BUI  of  Exchange — Bankruptcy. — A  bill  granted  within  60  days  of  bankruptcy,  although 
merely  a  renewal  of  other  bills  beyond  the  60  days,  reducible  on  the  Act  1696. 

James  Duncan,  merchant  in  Dundee,  having  drawn  two  bills  for  L.300  each,  on 
Chalmers  and  Outhrie,  London,  of  date  9th  and  13th  June  1820,  discounted  them  with 
the  Dundee  Bank.  Chalmers  and  Guthrie  having  refused  to  accept  these  bills,  the 
cashier  for  the  Dundee  Bank,  who  had  paid  value  for  them,  insisted  that  they  should  be 
retired  by  the  drawer. 

James  Duncan  being  unable  to  retire  these  bills  at  the  time,  his  two  sons  ofiered  to 
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join  him  in  a  bill  to  the  bank  for  the  amount ;  and  the  cashier  having  agreed  to  accept 
of  a  joint  biU  from  James  and  his  son  Patrick,  the  following  bill  was  granted : — 

«£615.  Dundee,  28th  Jtdy  1820. 

**  Six  months  after  date,  pay  to  me  or  order,  at  the  Dundee  Banking  Company's  office 
here,  six  hundred  and  fifteen  pounds  sterling. 

^  Per  procuration,  James  Duncan.  (Signed)        "  Albz*.  Duitoan. 

"  Pat.  DimoAN. 
"  To  Mr.  Patriek  Duncan,    ) 
"  Bcdmosgie.  j 

**  (Indorsed)  per  procuration,  James  Duncan.  (Signed)      "  Albx*.  Duncan.'' 

This  bill  was  given  to  the  Dundee  Bank  for  retiring  the  two  unaccepted  drafts,  the 
difference  in  the  amount  being  the  charges  incurred  on  these  drafts,  and  the  interest. 
It  appeared  that,  before  accepting  this  last  bill,  Patrick  had  obtained  an  heritable 
security  over  his  father's  estate. 

[56]  James  Duncan  was  sequestrated  on  the  4th  September  thereafter;  and  the 
pursuer,  as  trustee  upon  his  estate  brought  the  present  reduction,  for  setting  aside  this 
last  bill  upon  the  Act  1696,  c.  5,  being  dated  within  60  days  of  the  bankruptcy,  granted 
in  security  of  a  prior  debt 

''  The  Lord  Ordinary,  having  advised  the  representation  with  the  answers  thereto, 
finds  that,  on  28th  July  1820,  the  date  of  the  bill  challenged,  the  Dundee  Banking 
Company  were  creditors  of  James  Duncan,  the  bankrupt,  for  two  bills  of  L.300  each, 
payable  at  subsequent  periods,  which  had  been  discounted  by  the  Company :  Finds  that 
the  bill  under  reduction,  having  been  drawn  by  Alexander  Duncan,  per  procuration 
of  his  father,  the  bank  rapt,  was  accepted  by  his  brother,  Patrick  Duncan,  who  had 
previously  obtained  from  his  father  an  heritable  bond  and  disposition  in  security  for  the 
sam  of  L600 ;  and  that  this  bill,  payable  at  a  distant  date,  was  delivered  to  the  Dundee 
Banking  Company  in  lieu  of  the  two  bills  above  mentioned,  of  which  the^terms  of  pay- 
ment had  not  then  arrived:  Finds,  that  this  bill  was  a  deed  in  favour  of  the  said 
company  for  their  farther  security  in  preference  to  the  other  creditors  of  the  said  James 
Dancan,"  &c. 

Low  petitioned  against  this  interlocutor,  and  argued, — 1.  That  the  pursuer  had 
neither  title  no^r  interest  to  insist  in  the  reduction,  as  the  bankrupt  estate  could  sustain 
no  loss  by  tMs  bilL  It  was  a  gratuitous  acceptance  on  the  part  of  Patrick  Duncan ;  and, 
if  it  had  remained  in  the  hands  of  the  bankrupt^  nothing  could  have  been  recovered 
under  it  for  behoof  of  the  bankrupt  estate.  It  was  only  in  defailt  of  the  acceptor  that 
the  drawer  would  be  liable ;  but  in  this  case  the  acceptor  was  solvent  With  regard  to 
the  heritable  security  which  Patrick  Duncan  had  obtained  from  his  father,  the  Biuk 
were  no  parties  to  it,  and  did  not  know  of  its  existence  at  the  time  the  bill  was 
discounted.     Their  interest,  therefore,  could  not  be  affected  by  it 

2d,  That  the  bankrupt  estate  was  in  no  respect  injured  by  this  new  bill ;  because 
the  amount  of  that  bill  was  precisely  the  amount  of  the  former  biUs,  with  charges  and 
interest,  which  were  not  liable  to  any  objections  on  the  Bankrupt  Act^  and  for  the 
amount  of  which  James  Duncan's  estate  was  liable;  and  therefore  it  was  not  competent 
to  challenge  a  transaction  which  could  not  benefit  the  bankrupt  estate,  and  by  which  a 
third  party,  who  bona  fide  purchased  the  bills  for  value,  might  sustain  great  loss;  Sir 
William  Forbes  and  Company  against  Trustee  on  Swinton's  estate,  19th  February  1790; 
Cowan  against  Mansfield's  Trustees,  7th  January  1762.  That  the  object  of  this  action 
being  to  reduce  this  bill  and  indorsations  in  toto,  its  effect  would  be  to  deprive  the 
Ban^  who  had  paid  value,  of  the  additional  security  [67]  they  had  from  Patrick 
Duncan,  without  benefiting  the  estate  of  James  Duncan,  which  was  already  liable  for 
the  debt  under  the  former  bills ;  and  therefore  the  bill  ought  to  be  sustained  at  least  to 
the  amount  of  the  debt  in  the  former  biUs. 

Answered  iot  the  trustee. — ^The  transaction  was  one  clearly  coming  within  the  limits 
of  the  Act  1696,  c  5.  Its  object  was  to  obtain  for  the  Bank  a  preferable  security 
for  their  debt :  That  although  the  Bank  did  not  take  the  heritable  security  to 
themselves,  yet  they  were  in  the  knowledge  of  its  having  been  granted  to  Patrick 
Duncan ;  and  it  formed  part  of  the  arrangement  by  which  the  Bank  should  be  secured 
in  payment  of  their  debt,  by  the  acceptance  of  the  bankrupt's  son :  That  a  reduction  of 
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the  heritable  seourity  had  been  brought :  That  this  bill  was  stnick  at  by  the  stafeate,  oot 
only  as  being  of  greater  value  than  the  old  bills,  but  was  iutiier  reducible,  because  it 
was  merely  a  colour  for  a  collusive  transaction,  by  which,  indirectly,  the  creditor  nu 
enabled  to  draw  full  payment  under  the  heritable  security :  That  the  statute  applied  to 
deeds  of  this  description ;  BeU,  vol.  ii.  p.  220-232,  and  the  decisions  there  quoted* 

To  the  two  decisions  quoted  by  the  petitioner,  and  which  are  noticed  by  Bell,  vol  u.  p. 
222,  the  respondent  opposed  Mr.  Bell's  note :  "  But,  in  the  later  cases,  the  rule  has  hm 
settled  that,  from  the  moment  of  constructive  bankruptcy,  the  debtor  can  do  no  act  by 
which  the  situation  of  his  creditors  may  be  alterel;"  M'Math  against  M'Kellu's 
Trustee,  let  March  1791 ;  Creditors  of  Dunbar  against  Sir  James  Grants  18th  Jane 
1793 ;  Blaikie  against  Wilson,  1st  July  1803. 

The  Qourt  '*  adhere  to  the  interlocutor  of  the  Lord  Ordinary  reclaimed  againat; 
reserving  the  effect  of  the  acceptance  of  the  bill  for  L.615  by  Patrick  Duncan,  tiieson 
of  the  bankrupt,  in  so  far  as  the  petitioners  may  operate  thereon  against  the  aid 
acceptor ;  and  also  reserving  to  the  petitioner's  to  rank  upon  the  sum  of  L.600  of  the 
original  debt  against  the  bankrupt ;  and  reserving  to  the  respondent  all  objectioiUi  ai 
accords." 

A  reclaiming  petition  for  Low  was  refused  without  answers. 

[Altered,  2  W.  and  8.  679 ;  4  S.RR  (H.L.)  951.] 


No.  17.       F.C.  N.S.  VII.  69.     U  Dec.  1822.     2nd  Div.— Lord  Cringletie. 

M'Kjenzib  Pursuer. — Cranstoun,  J.  A.  Murray,  iPKenzie. 

Stewart  M'Eenzie,  Defender. — Moncrieff,  Forbes. 

Superior  and  Vassal — Infeftment — Non-entry. — A  disposition  of  "superiority"  oonlim- 
ing  an  assignation  to  a  Crown  charter  and  unexecuted  precept  of  sasine  "in  t^e 
lands,"  and  a  sasine  following  thereon  "  of  the  lands,"  found  a  sufficient  title  to 
pursue  a  declarator  of  non-entry. 

Francis  Lord  Seaf orth,  holding  certain  lands  of  the  Crown,  granted  a  feu-charter  of 
them,  and  afterwards  conveyed  them  to  Sir  Samuel  Hood,  burdened  with  the  fea-oght 
Sir  Samuel  thereupon  ezpede  a  charter  of  resignation,  which  conveys  "  Totas  et  integni 
sequentes  partes  et  portiones  terrarum  baronise  et  insulse  De  Lewes,  viz.  Beirve,  Ac;" 
and,  without  taking  infeftment,  reconveyed  to  Lord  Seaforth  "  all  and  whole  the  foUov- 
ing  parts  and  portions  of  the  lands,  barony,  and  island  of  Lewes,  viz.  Beirve,  &c. ;"  and 
assigned  the  unexecuted  precept  of  sasine  in  the  Crown  charter. 

Lord  Seaforth  then  conveyed  to  Donald  M^Kenzie,  Esquire,  of  Newhall,  ''Um 
superiority  of  all  and  whole  the  following  parts  and  portions,"  &c.  in  which  landi  be 
bound  himself  to  infeft  and  sease  Mr.  M^Kenzie,  and  granted  an  assignation  to  ihe 
unexecuted  precept  of  sasine  in  the  charter  to  Sir  Samuel  Hood,  in  the  said  lands  and 
others,  with  an  obligation  of  warrandice  of  the  lands,  and  an  assignation  to  the  feu  and 
other  duties. 

Mr.  M^enzie  was  infeft ;  and  the  instrument  of  sasine,  after  narrating  Uie  disgcn^ 
tion  of  the  superiority  by  Lord  Seaforth,  bears  that  sasine  was  given  "prc^ato  Domddo 
APKenzie  totarum  et  integrarum  prcefatarum  terrarum  aliarumque  supra  descripL  et  tn 
diet,  carta  et  in  diet,  dispositionibus  et  assignationibus content" 

Lord  Seaforth  having  acquired  from  the  feuar  the  property  of  the  lands  to  him  a&d 
his  heirs  and  assignees,  executed  an  entail  of  his  property ;  and,  upon  his  death,  wu 
succeeded  by  his  eldest  daughter,  the  Honorable  Mary  Frederica  Elizabeth  Stewart 
M'Eenzie ;  and  a  declarator  of  non-entry  was  brought  against  her  by  Mr.  M^enzie,  on 
his  titles  to  the  superiority.  Lord  Cringletie,  Ordinary,  repelled  the  defences,  and  foood 
the  defender  liable  for  non-entry  duties  since  the  death  of  her  father. 

[60]  The  defender  petitioned  and  pleaded — I.  A  right  constituted  by  an  expna 
conveyance  of  the  superiority  of  lands  is  different  from  a  right  constitutied  by  a  convey* 
ance  of  the  lands,  though  subject 'to  the  existence  of  a  right  in  sub-vassals;  asd 
although  the  latter  can,  the  former  cannot  support  a  declarator  of  non-entry.  Tto 
groimd  of  this  distinction  is  quite  plain:  A  right  constituted  by  conveyance  of  the 
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landa  la  the  same  as  a  right  constituted  by  a  conveyance  of  the  dominium  plenum  of  the 
lands.'  Such  right  may  in  fact  be  affected  by  the  burden  of  a  subaltern  right  in  a  sub- 
Tassal ;  and  there  may  be  a  dedaiation  by  the  disponer  of  refusal  to  warrant  against 
sach  subaltern  right ;  but  still  the  right  itself  disponed  is,  on  the  face  of  the  convey- 
ance, a  right  to  the  full  property  of  the  lands,  in  no  respect  limited  by  the  terms  oon- 
stitatiTe  hereof.  It  therefore  obviously  has  this  quality,  that^  as  soon  as,  by  renuncia- 
tion, resignation  in  favorem^  by  forfeiture,  by  non-entry,  or  in  any  way  whatever,  the 
aabaltem  right  is  extinguished  or  suspended,  the  primary  right  immediately  operates  in 
temdnis  of  its  title  as  a  right  of  dominium  plenum.  A  declarator  of  non-entry  is  noth- 
ing else  but  a  declarator  that  extinction  of  the  vassal's  right  has  taken  place ;  and  that 
the  superior's  right  under  his  own  title  is  thereby  free  to  have  operation.  Of  course,  a 
disposition  of  hmds^  and  infeftment  thereon,  must  form  an  apt  and  proper  title  in  a 
dedarator  of  that  kind. 

But  this  is  different  in  the  case  of  a  right  constituted  by  a  disposition  oj  the 
superiority  of  lands.  Whether  there  be  a  subaltern  right  in  existence  or  not,  and 
whether  there  be  any  or  whatever  clause  of  warrandice,  Uie  right  of  the  disponee  does 
not  exfade^  or  by  its  own  terms,  extend  to  the  dominium  plenum.  It  is,  by  its  own 
express  terms,  limited  to  superiority  only.  It  does,  no  doubt,  convey  to  the  disponee  a 
valid  right  to  the  superiority  as  long  as  that  superiority  does  exist,  and  can  be  recognised 
as  distinct  from  the  dominium  plenum^  and  so  gives  a  vote  in  terms  of  the  Act  16S1, 
which  expressly  gives  a  vote  to  persons  infeft  "  in  property  or  superiority^^  which  was 
all  that  was  decided  in  Hamilton  against  Bogle,  23d  February  1819.  But  in  no  case 
was  it  ever  found  that  it  gives  a  right  to  the  Hyminium  plenum^  or  that  it  can  serve  as  a 
title  for  any  possession  or  action  requiring  a  title  of  dominium  plenum, 
f  «  Suppose  that,  after  a  disposition  expressly  of  the  superiority^  it  turns  out  that  there 
is  not^  nor  ever  was,  a  subaltern  right  at  all  validly  constituted,  could  the  disponee  of 
the  superiority  only  pretend  to  have  in  him  a  title  to  the  dominium  plenum  9  If  he  had 
a  conveyance  of  the  lands^  whether  there  was  an  exception  from  the  warrandice  or  not, 
there  cannot  be  a  doubt  that  his  title  to  the  dominium  plenum  would  be  perfectly  good. 
But  where  the  conveyance  is  of  the  superiority  in  terminis^  it  is  quite  otherwise ;  Biuon 
Norton  against  Anderson,  6th  July  1813.  The  same  is  the  case  where  the  subaltern 
light  is  refuted^  which,  in  certain  circumstances,  is  competent,  or  where  there  is  a 
xesiguation  ad  remanentiam^  or  a  forfeiture  of  the  subaltern  right;  and  the  same 
[61]  must  hold  in  the  case  of  the  extinction  (temporary,  it  may  be,  or  it  may,  indeed, 
last  for  ever)  of  the  subaltern  right  by  non-entry.  Id  is  manifest  that,  in  such  a  case, 
the  superior  disponee,  having  right  by  conveyance  to  the  superiority  only,  cannot 
possibly  state  himself  as  having  any  title  to  the  dominium  plenum,  or  consequently  any 
title  on  which  he  can  claim  or  hold  possession  of  the  dominium  utile  of  the  lands  ;  of 
coarse  he  can  have  no  title  to  pursue  a  declarator  of  non-entry ;  Park  against  Robertson, 
16th  May  1816. 

IL  The  right  here  is  a  right  constituted  by  a  conveyance  solely  and  expressly  of 
the  "superiority''  only.  This  is  quite  apparent  from  the  terms  of  the  disposition 
itself,  which  are  as  plain  and  as  incapable  of  any  meaning  but  one  as  any  words  that  it 
is  possible  to  invent.  It  dispones  "  the  superiority  of  all  and  whole ; "  and  what  renders 
it  more  strong,  if  it  were  necessary,  is,  that  this  disposition  were  expressed,  in  contrast 
to  the  two  former  dispositions  by  Lord  Seaforth  to  Sir  Samuel  Hood,  and  by  Sir 
Samuel  Hood  to  Lord  Seaforth,  both  of  which  disponed  the  lands  themselves,  not  the 
superiority  only,  which  demonstrates  that,  in  the  present  disposition,  there  was  a  posi- 
tive purpose  and  intention  to  dispone  something  different  and  more  limited  than  what 
was  disponed  before,  even  if  the  words  had  been  less  direct  and  more  capable  of  con- 
struction. The  other  clauses  of  the  disposition,  in  so  far  as  they  speak  of  the  lands 
themselves,  do  so  only  for  the  purpose  of  giving  effect  to  the  disposition  of  the  superiority 
as  such,  and  without  altering  its  nature ;  and,  even  if  these  other  clauses  and  the  dis- 
positive clause  were  incongruous,  the  latter  is  the  ruling  clause ;  an:  I  a  disposition  of 
superiority  cannot  be  turned  into  a  disposition  of  the  lands  by  any  incongruous  expres- 
sions in  other  clauses.  But  there  is  no  incongruity  from  the  dispositive  clause  being  of 
the  superiority  only,  while  sasine  is  given  in  the  lands  themselves. 

The  implementary  clauses  of  a  disposition  of  superiority  must  vary;  because  all 
obligations  to  deliver,  warrants  to  deliver,  or  instruments  of  delivery,  must,  of  course, 
be  suited  to  the  nature  of  delivery  itself.    They  may  be  annexed  to  a  disposition  of  a 
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right  in  the  thiag,  but  they  most  relate  to  the  delivery  of  the  thing  it^elL  Thu, 
lihough  a  lacud  or  a  liferent  only  is  dispoaed,  possession  uiast  be  givea  of  the  lands;  tod 
the  same  in  the  case  of  thirlage^  where  possession  is  given,  not  of  the  thiriage, 
but  of  the  mill.  In  this  case,  this  variation  in  the  supplementary  clauses  was  the  nioce 
necessary,  as  the  disposition  of  superiority  was  to  have  effect  through  the  medium  of  an 
assignation  ad  huwy  effectum  of  a  previous  charter  and  precept  of  the  lands  ihemsdves, 
obtained  by  Sir  Samuel  Hood  on  a  disposition  of  the  lands,  and  which  had  b^u 
assigned  to  Lord  Seaforth,  the  granter  of  the  disposition  of  superiority^  to  the  punuar. 
It  was  impossible  in  such  circumstances  for  the  cnnveyancer,  however  destrona  to  gnmt 
nothing  but  the  superiority,  to  do  otherwise  than  he  has  done. 

In  this  view  of  giving  effect  to  a  disposition  of  superiority  only  [62]  by  ginag 
sasine  in  the  lands  after  the  proper  dispositive  clause,  the  obligation  to  iofeft  ''mtta 
lands  "  implies  nothing  but  that  the  sasine  was  to  be  of  the  lands,  and  the  holding  ^ 
same  as  before ;  and  the  power  to  take  sasine  "  of  the  lands  "  authorises  it  only  to  be 
taken  in  virtue  of  the  disposition  of  the  superiority,  exactly  acooiding  to  the  idea 
already  explained.  The  clause  of  warrandice  relates  per  expressum  to  the  superionly 
only ;  and  it  carries  nothing  more  than  is  carried  by  the  conveyance  of  superiority  only. 
The  feu-duties,  &c.  it  conveys,  were  the  ordinary  casualties  of  superiority  only,  not  the 
casualties  arising  from  the  resumption  of  the  dominium  plenum  ;  nor  is  there  any  sodi 
word  as  casualfies  used.  The  clause  obliging  Lord  Seaforth  to  free  and  relieve  tb 
pursuer  of  the  duties  and  services  payable  out  of  the  lands  prior  to  his  entry,  again, 
state  the  true  nature  of  the  disposition,  being  of  superiority  only ;  and  casualties  aie 
not  mentioned  in  it.  And  the  last  clause  of  delivery  of  the  charter  to  Sir  Simvd 
Hood,  and  his  disposition  to  Lord  Seaforth,  was  proper,  because  neither  Sir  Samuel  nor 
Lord  Seaforth  had  been  infeft  on  any  of  them ;  but  these  writs  were  of  no  use  or  effect 
whatever,  except  in  so  far  as  they  were  assigned  in  implement  of  the  disposition  of 
superiority  only.  All  these  clauses,  which  are  implementary  of  the  proper  dispcMitioD, 
are  to  be  taken  with  reference  to  it ;  and  there  is  nothing  in  them  which  does  not  adiait 
of  construction,  consistent  with  the  terms  of  the  disposition,  as  a  dispositioa  d 
** superiority"  only,  not  of  "the  lands"  themselves,  or  capable  of  conveying  Ae 
dofminiium  plenum. 

But,  supposing  that  some  of  these  clauses  were  at  variance  with  the  dispositive 
clause,  it  is  triti  juris,  that  no  clause  whatever  can  controul  the  dispDsitive  elame; 
Shank  against  ELirk-Session  of  Geres,  27th  January  1797.  If,  as  in  this  case,  the  pre- 
cept of  sasine,  and  the  sasine,  cannot  controul  the  dispositive  clause,  it  is  manifest  tfait 
the  clause  of  obligation  to  infeft,  of  assignation  of  writs,  of  assignation  to  former  chartois 
or  precepts,  or  of  warrandice,  can  far  less  do  so. 

The  pursuer  answered — The  term  "  superiority  "  seems  to  describe  and  define,  with 
sufficient  accuracy  and  precision,  the  superior's  interest  in  lands  which  are  burdened 
with  a  feu-right ;  it  is  not  limited  to  a  mere  right,  a  jus  incorporale,  like  a  right  of 
thirlage  or  patronage.  By  the  forms  of  the  feudal  law,  the  property  of  land  is  divided 
into  two  separate  estates — the  estate  which  is  conveyed  to  the  vassal,  and  the  estate 
which  remains  with  the  superior  after  the  conveyance  of  this  subaltern  right.  The  one 
estate,  in  the  eye  of  law,  is  as  real  and  substantial,  though  less  profitable,  than  the 
other.  But,  as  the  right  to  a  corporeal  subject,  and  the  subject  itself,  are  a  different 
possession,  its  symbol,  infef tment,  is  required  to  complete  the  title  to  the  one  estate  as 
much  as  the  other ;  and  for  the  same  reason,  that  the  one  is  not  more  nor  less  an  estate 
than  the  other ;  Stair,  b.  ii.  tit.  3,  sect.  7. 

[63]  After  the  separation  of  the  two  estates,  it  was  not  unusual  in  practice  to 
convey  the  superior's  interest  by  a  disposition  of  the  "  superiority  "  of  the  lands  as  a 
sufficient  description  of  the  subject  conveyed,  and  quite  effectual  if  the  conveyance  wai 
duly  made  in  proper  form.  A  superiority,  being  the  superior's  right  in  the  lands  oyer 
which  there  is  a  subaltern  infeftment,  requires,  no  doubt,  like  every  other  estate,  sasine 
on  it  to  complete  the  transference ;  but,  if  the  precept  of  sasine  duly  grants  warrant 
for  infeftment  in  '*  the  lands "  in  which  the  superior's  estate  is  constituted,  it  should 
seem  that  this  will  effectually  complete  the  superior's  interest  in  the  subject  which  » 
conveyed  to  him  under  the  synonymous  and  descriptive  term  of  superiority  or  dammi^i^ 
directum^  The  conveyance  of  ''  the  lands  "  in  the  dispositive  clause  is,  no  doubts  the 
more  strictly  correct,  and  corresponds  better  with  the  history  of  the  separation  of  the 
two  estates,  and  mode  of  completing  the  separation ;  but  both  forms  of  disposition  are 
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well  nndeTStood,  and  are  both  valid ;  and  it  is  nowhere  said  by  our  institutional  writers, 
that  they  are  valid  only  in  suo  generef  or  that  the  one  is  different  in  its  effects  from  the 
other,  and  that  it  might  be  good  to  one  effect  of  superiority,  but  not  to  all  the 
privileges  which  that  estate  conveys ;  Stair,  b.  ii.  tit  4,  pr.  and  sect.  1-3 ;  Erskine, 
b.  ii.  tit.  5,  sect  1.  In  all  periods  of  our  law,  the  conveyance  of  the  "  superiority  "  of 
lands,  or  some  equivalent  expression,  were  common;  Eegister  of  Great  Seal,  charter 
53,  88  of  Kobert  I. ;  Charter  15,  Robert  II.  Rot  6 ;  Laird  of  Lagg,  19th  November 
1624,  Dune;  l^orton  against  Anderson,  6th  July  1813;  Park  against  Robertson,  16th 
May  1816 ;  Hamilton  against  Bogle,  23d  February,  1819 ;  EraMne,  b.  iL  tit  5,  sect 
4;  Stat.  1474,  c.  57 ;  1633,  c.  9 ;  1681,  c.  51 ;  20  Geo.  II.  c.  50. 

If,  as  admitted,  the  titles  in  the  pursuer's  person  constitute  a  proper  freehold,  then 
the  proper  separation  has  taken  place  of  the  superiority  from  the  property ;  and  the 
owner  of  the  property  is  the  proper  feudal  vassal,  and  the  pursuer  is  the  proper  feudal 
superior.  It  cannot  be  supposed  that,  when  the  statute  1681  limited  the  right  of 
voting  to  the  ''  superiority "  of  lands  of  a  certain  value  and  certain  holding,  that  the 
term  was  used  in  order  to  give  the  right  to  a  species  of  estate  or  int-erest  different  from 
the  estate  or  interest  of  the  superior,  to  which,  by  law,  known  and  important  rights 
and  casualties  were  attached.  It  is  manifest  that  the  term  was  used  as  a  technical 
term  for  describing  the  superior's  estate  iu  the  lands,  and  that  this  privilege  was  to  be 
superadded  to  the  others  previously  enjoyed  by  the  superior.  Hence,  to  admit  that 
an  infeftment  is  sufficient  for  that  purpose,  implies  that  this  is  a  proper  constitution 
of  the  superior's  estate  to  all  other  effects.  For,  otherwise,  the  result  would  be,  that 
there  would  be  two  superiors  over  the  same  vassal  in  the  same  lands,  some  privileges 
of  superiority  being  held  by  one,  and  the  remainder  enjoyed  by  another.  The  vassal 
would  have  a  superior  drawing  the  feu-duties  and  entitled  to  the  privilege  of  voting, 
but  not  [64]  entitled  to  give  him  entry ;  and  another  entitled  to  give  entry  and  receive 
the  benefit  of  a  forfeiture  of  the  fee,  but  not  entitled  to  vote.  But  how  the  superior 
can  have  a  vassal  to  whom  he  cannot  give  entry,  or  how  he  can  have  a  title  to  vote 
without  a  vassal,  is  not  very  intelligible. 

n.  The  pursuer  is  infeft  in  virtue  of  a  charter  conveyiug  to  him  the  ''lands" 
burdened  by  a  feu-right;  the  sasine  is  in  strict  conformity  with  this  form  of  con- 
veying the  right  of  superiority;  and  the  deed  which  conveyed  to  him  the  right  of 
infefting  himself  on  this  charter  fully  warranted  his  infeftment  in  these  terms.  As 
Lord  Seaforth  was  merely  conveying  a  personal  right,  the  dispositive  clause  is  more 
properly  merely  the  narrative  of  the  grant,  and  the  material  clause,  which  is  equivalent 
to  the  dispositive  clause  in  a  disposition,  is  the  assignation  to  the  charter  and  the 
conveyance  of  the  right  to  it  as  his  own.  An  assignation  is  the  proper  form  of 
conveying  such  a  right,  and  certainly  is  all  tbat  is  necessary ;  Stair,  b.  iii.  tit  2,  pr, 
A  person  having  merely  a  personal  right  to  land,  in  the  eye  of  law  has  not  the 
property  of  the  lands ;  therefore  he  cannot  convey  the  lands  to  another ;  he  can  merely 
transfer  to  the  purchaser  his  right,  such  as  it  is,  and  particularly  the  right  of  completing 
his  title  by  infefting  himself  on  the  conveyance  in  his  favour.  When  infeftment  is 
taken  on  the  charter,  the  granter  of  the  conveyance  is  dropped  entirely  out  of  the 
progress^  and  the  4isponee  infeft  connects  himself  directly  with  the  person  last  infeft 
in  &e  lands. 

The  charter  which  is  conveyed  here  dispones  ^Hhe  lands;**  and  sasine  is  given 
^^ in  the  lands;**  and  this  was  done  in  perfect  conformity  with  the  material  or  operative 
dauses  of  the  assignation  of  the  disponer's  rights.  For  what  was  done  was  in  order  to 
complete  the  right  conveyed,  which  was  only  the  superiority  of  the  lands,  with  all  right, 
title^  and  interest^  claim  of  right  in  the  same  which  the  disponer  himself  had.  In  the 
obligation  to  infeft,  the  disponer  does  not  say  that,  to  the  effect  of  conveying  the  right 
he  was  to  bestow,  he  conveyed  the  lands  which  he  would  have  done  if  it  had  been  an 
inferior  right  to  that  which  he  himself  had ;  nor  did  he  bind  himself  to  infeft  the 
disponee  in  the  lands  as  the  means  of  completing  this  inferior  right,  but  simply  binds 
himself  to  infeft  the  disponee  in  the  lands  before  disponed  as  the  true  measure  of  the 
right  disponed.  The  assignation,  too,  to  the  charter  and  disposition  by  Sir  Samuel 
Hood  is  not  said  to  be  granted  for  the  sake  of  completing  any  inferior  right  other  than 
vas  contained  in  the  charter ;  but  it  is  just  such  as  would  have  been  used  if  the  lands 
themselves  had  been  disponed.  The  clause  of  warrandice  would  have  been  useless  if 
the  term  ''superiority  "  had  been  used  ex  jpropasito,  and  as  conveying  an  inferior  right 
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to  that  which  is  conveyed  by  a  grant  of  lands  under  burden  of  a  feu-right ;  but  it  wu 
introduced  plainly  to  shew  that  the  right  conveyed  was  the  full  right  in  the  chartsr 
which  Sir  Samuel  Hood  would  have  had.  If  the  right  meant  to  [66]  be  conveyed  had 
been  only  that  of  voting,  and  not  every  right  competent  to  a  superior,  neither  the 
assignation  of  the  feu-duties,  services,  and  prestations,  nor  the  substitution  in  the 
full  right  and  place  of  the  disponer  would  have  been  added,  which  assignation  ahowi 
distinctly  that  it  was  not  the  grantor's  intention  to  retain  any  of  the  rights  of 
superiority,  and  give  the  pursuer  the  naked  right  of  freehold  with  the  feu-duties. 

The  pursuer  does  not  dispute  the  authority  of  the  case  of  Shanks  against  Kirk- 
session  of  Geres  ut  supra :  but  the  rule  there  laid  down  is  applicable  chiefly  in  tbe 
case  of  an  original  charter,  and  does  not  hold  with  equal  strictness  in  the  case  of 
charters  by  progress.  The  procuratory  of  resignation  is  the  warrant  of  the  nev 
charter;  and  being  thus  a  clause  of  special  importance,  if  it  be  more  specific  aod 
distinct  than  the  dispositive  clause,  it  may  serve  to  explain  and  limit  it^  and  reader 
definite  and  precise  what  is  anywise  general,  flexible,  or  susceptible  of  different 
meanings;  Baillie  against  Sutherland,  26th  February  1801.  In  a  deed  like  tiie 
present,  the  grant  is  not  to  rest  on  the  dispositive  clause;  and  therefore  words  \m 
technical  and  more  familiar  may  be  used  in  that  clause  to  convey  the  granter'i 
meaning,  provided,  in  what  may  be  termed  the  vesting  clauses,  the  proper  and  feodil 
language  has  been  used. 

The  Court  adhered. 

[S.C,  2  S.  81.] 


No.  20.      F.C.  N.S.  VII.  69.     20  Dec.  1822.     2nd  Div.— Lord  Cringletie. 

Lady  Mary  Lindsay  Crawfurd,  Pursuer. — Jeffrey,  Alison. 

Durham,  Defender. — Moricrieff,   Walker. 

Prescription. — A  singular  successor,  founding  on  a  minute  of  sale  by  an  apparent 
uninfeft,  is  entitled  to  plead  the  positive  prescription,  if  he  cannot  connect  himself 
with  a  sasine. 

The  lands  of  Badernie,  in  the  county  of  Fife,  along  with  the  coals  and  other 
minerals  of  these  lands,  were  feudally  vested  in  James  Henderson,  by  charter  end 
infeftment  in  1739 ;  and,  on  9th  October  1739,  he  sold  the  lands  to  his  brother,  Captain 
William  Hendersoh,  under  a  reservation  of  his  own  rights  to  the  coal  and  minerals. 

James  Henderson  was  succeeded  by  his  nephew  Sir  Robert  HenderiBon  of  Fordei, 
who  made  up  titles  to  the  coal  and  minerals,  as  heir  of  conquest  in  special  to  his  ande; 
and  was  infeft  on  10th  August  1765. 

Sir  Robert  Henderson  was  succeeded  by  his  son.  Sir  John,  who  never  completed  a 
feudal  title  to  the  coal.  But,  in  1782,  he  sold  it  to  Mr.  Durham  of  Largo,  and  totiie 
defender,  his  eldest  son,  by  minute  of  sale,  containing  an  obligation  ^to  make  up  proper 
titles  in  his  own  person,  and  to  grant  a  formal  disposition :  but  no  such  title  had  been 
made  up,  nor  disposition  granted. 

A  right  to  this  coal  had  also  been  contained  in  a  charter  dated  23d  December  1621, 
granted  by  John  Archbishop  of  St.  Andrews  to  John  Lord  Lindsay,  upon  which  infeft^ 
ment  had  followed.  Upon  the  abolition  of  prelacy,  a  charter  under  the  Great  Seal  vis 
granted  in  1640  to  Lord  Lindsay,  upon  which  [70]  infeftment  also  followed ;  and  it 
was  ratified  in  Parliament  in  favour  of  John  Earl  of  Crawford,  29th  July  1644.  hi 
1648,  a  Crown  charter  was  granted  in  favour  of  John  Earl  of  Crawford,  containing  a 
clause  of  novodamua  of  the  whole  lands,  &c.  belonging  to  the  family  in  the  county  of 
Fife,  and  erecting  them  into  the  Earldom  of  Crawford  Lindsay.  This  Earldom 
descended,  by  regular  progress,  to  Lady  Mary  Lindsay  Crawford,  who  was  infeft 

Lady  Mary  raised  an  action  of  declarator  against  Durham,  that  she  had  the  onlj 
good  and  undoubted  right  to  the  coal  and  other  minerals  in  the  lands  of  Bademie,  i& 
virtue  of  her  titles,  and  the  possession,  by  her  predecessors,  of  other  coal  in  the  baionfi 
as  sufficient  possession  of  the  whole  coal  in  the  barony,  including  the  coal  in  qaeation* 
Durham  defended  himself  on  the  titles  in  the  person  of  Sir  Robert  Henderson,  and  tha 
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minute  of  sale  by  Sir  John  to  his  father  and  him,  and  prescriptive  possession  of  the 
coal  under  these  titles. 

Lord  Cringletie,  Ordinary,  before  answer,  allowed  the  parties  a  proof  of  possession 
of  the  coal. 

Lady  Mary  petitioned^  and  pleaded — The  positive  prescription,  by  the  express 
words  of  the  Act  1617,  c.  12,  must  be  founded  on  possession  clothed  with  infeftment; 
and  no  possession  is  avsiilable  during  the  years  in  which  no  infeftment  existed  to  which 
it  could  attach;  and  this  direction  of  the  statute  has  been  uniformly  enforced  with 
regard  to  those  subjects,  which,  like  coal,  admit  of,  and  are  vested  by,  a  regular  infeft- 
ment ;  Stair^  b.  ii.  tit.  12,  sect.  5 ;  Ersk,  b.  iii.  tit.  7,  sect.  5 ;  and,  even  when  prescrip- 
tion is  proponed  as  a  defence,  a  sasine  must  be  produced  by  an  heir,  and  a  charter  or 
disposition  by  a  singular  successor ;  Ersk.  b.  iii.  tit.  7,  sect.  4. 

Although,  in  the  later  cases  of  Earl  of  Marchmont  against  Earl  of  Home,  28th 
July  1724,  and  Cartcheon  against  Bamsay,  22d  January  1791,  contrary  to  the  older 
decisions,  it  was  found  that  prescription  runs  on  an  apparent  heir's  possession,  though 
not  infeft,  if  his  predecessors  were  infeft  by  virtue  of  a  charter,  yet  the  ground  on 
which  this  resolution  of  the  ordinary  rule  of  law  has  been  admitted  renders  it  not  only 
inapplicable  to  the  case  of  a  singular  successor,  but  exclusivei  of  such  a  case.  An 
apparent  heir,  in  any  estate,  whether  in  fee-simple  or  entailed,  is  the  heir  of  the 
investiture,  and  has  nothing  to  do  but  to  establish  his  propinquity  under  the  subsisting 
titles,  and  then  his  right  to  take  infeftment  follows  of  course.  Nothing  is  required  of 
the  person  last  infeft  to  enable  the  heir  apparent  to  enter.  But  the  subsisting 
investitures  confer  no  right  on  a  purchaser  who  has  entered  into  possession,  on  the 
footing  of  a  minute  of  sale ;  on  the  contrary,  his  right  is  an  invasion  of  these  investi- 
tures, and  cannot  be  good,  unless  they  are  superseded  by  some  act  of  the  proprietor. 
The  statute  itself  proceeds  on  this  die- [71] -tinction,  as  it  only  requires  an  heir  to 
produce  a  series  of  sasines  standing  together  for  40  years,  for  this  reason,  that  the 
possession  of  the  heir  is  only  the  continuance  of  a  possession  already  begun  by  infeft- 
ment^ while  it  requires  singular  successors,  besides  the  sasines,  to  produce  the  relative 
charters ;  because  their  possession  is  the  commencement  of  a  new  course  of  prescription, 
in  favour  of  a  totally  different  set  of  persons  from  those  pointed  out  in  the  investiture. 

The  case  of  Middleton  against  Lord  Duimiore,  22d  December  1774,  quoted  by  the 
defender,  is  not  decisive,  as  it  does  not  appear,  from  the  report  of  the  case,  that  the 
judgment  proceeded  on  the  ground  of  prescription,  there  being  another  very  satisfactory 
ground,  that  there  was  a  regular  chain  of  feudal  titles  from  the  superior,  who,  at  the 
time  of  the  rebellion  1715,  acquired  right  to  the  lands  under  the  Clan  Act.  And, 
besides,  if  the  plea  of  prescription  had  any  influence,  it  was,  in  fact,  the  negative 
prescription  that  was  there  in  question,  as  the  plea  was,  that  the  superiority  at  least 
had  bcMn  acquired  under  the  Clan  Act,  and  that  the  right  of  the  vassal,  if  any  such 
existed,  was  effectually  destroyed  by  the  failure  of  any  attempt  to  disturb  the  possession 
for  forty  years. 

The  distinction  is  material,  and  fully  recognized  in  law,  between  a  person  holding  a 
feudal  disposition  and  one  holding  nothing  but  a  personal  obligation  to  convey.  In  the 
first  ease,  the  disponer  has  done  every  thing,  quod  in  se  erat,  to  complete  the  feudal 
progress ;  and  it  is  in  the  disponee's  power,  whenever  he  chuses,  to  render  it  entire,  by 
taking  sasine  on  the  disposition,  which  must  connect  with  the  infeftment  of  the 
disponer.  But,  in  a  minute  of  sale,  the  disponer  has  not  completed  the  feudal  progress ; 
he  has  only  bound  himself  to  do  so ;  and  many  events  may  occur  to  prevent  the  feudal 
transaction  being  ever  accomplished;  BelVs  Bankrupt  Law,  vol.  i.  p.  466  and  380, 
Buchan  against  Farquharson,  24th  May  1797.  But  if  it  be  established  that  it  is 
impossible  to  connect  a  purchaser,  holding  only  a  minute  of  sale,  with  the  author  from 
whom  he  obtained  that  obligation,  until  he  obtain  a  feudal  disposition  from  him,  it 
follows,  as  a  necessary  consequence,  that  a  possession  of  the  purchaser,  founded  on  that 
minute  of  sale,  cannot  be  available  to  him  in  making  out  a  prescriptive  title.  Nothing 
can  be  more  certain  than  that  a  party  proponing  the  positive  prescription  must  shew  a 
good  basis  in  his  own  person  for  the  possession  he  alleges  to  attach  to  it.  If  he  cannot 
do  this,  it  will  nothing  avail  him  that  no  other  person  appears  who  claims  dbnnezion 
with  the  infeftment  to  which  he  is  unable  to  ascribe  his  own  possession.  But,  in  this  case, 
many  other  persons  may  yet  appear  qualified  by  law  to  take  up  the  infeftment  1765. 
Any  dispones,  having  a  feudal  disposition  from  Sir  Bobert  Henderson,  or  any  of  his 
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lineal  successors,  would,  by  taking  infeftment  on  his  disposition,  carry  off  the  coal  from 
the  defender ;  Bell  of  Blackwoodhouse  against  Ghatto,  15th  July  1737 ;  Home,  p.  lOi 
Or  the  trustee  on  the  [72]  sequestrated  estate  of  the  present  heir  of  the  ancestor  last 
infef t,  if  he  were  to  become  bankrupt,  would  be  entitled  to  get  the  coal  adjudged  to 
him. 

But  not  only  was  the  possession  of  the  defender  founded  on  nothing  but  a  minute 
of  sale,  but  his  right,  such  as  it  is,  flowed  from  a  person  possessing  no  completed  tide  to 
the  subject  in  question.  Now,  how  could  an  apparent  heir,  himself  not  clothed  with 
any  completed  personal  right  to  the  estate,  convey  a  sufficient  title  of  prescription  to  & 
singular  successor  ?  The  heir  has  pointedly  refused  to  make  up  titles  and  grant  a 
feudal  conveyance  to  the  defender,  as  he  himself  admits ;  and  therefore,  if  his  titles  are 
ever  to  be  expede,  as  he  cannot  get  them  from  the  apparent  heir  uninfeft,  from  whom 
he  purchased,  he  must,  by  the  method  of  general  charge  and  adjudication  in  implement^ 
carry  the  title  to  take  up  the  subject  which  was  vested  in  him,  and  so  connect  himself 
with  the  ancestor  last  infeft.  But  the  prescriptive  title  pleaded  for  the  defender  must 
stand  or  fall,  by  its  own  merits,  during  the  period  it  is  said  to  have  been  miming.  By 
now  connecting  himself  with  the  old  sasine,  he  may  form  a  basis  for  a  new  prescriptaon, 
but  he  cannot  validate  that  which  is  past. 

The  defender  answered, — ^The  doctrine  laid  down  by  Urakine,  b.  iii.  tit.  7,  sect  5, 
seems  to  be  at  variance  both  with  the  terms  of  the  Act  1617  and  the  decisionB  pro- 
nounced relative  to  that  statute.  It  is  no  doubt  implied  in  the  statute  that  the  posses- 
sion, in  order  to  be  available  to  establish  prescriptioji,  must  be  preceded  by,  and  founded 
on,  infeftment.  But  there  is  no  declaration  that  each  succeeding  possessor  must  be 
separately  infeft,  or  that  the  infeftment  of  the  author  will  not  be  available  to  those  who 
have  possessed  under  an  undisputable  right  derived  from  him.  The  statute,  on  the 
contrary,  seems  evidently  to  proceed  on  the  principle,  that  where  possession  has 
followed,  upon  a  valid  infeftment,  for  the  period  of  forty  years,  it  confers  a  prescriptiTe 
right,  not  only  on  the  person  in  whose  favour  that  infeftment  was  taken^  but  also  on 
his  "  heirs  and  successors,"  and  excludes  all  competitors,  except  those  who  derive  right 
from  that  person. 

If,  in  the  present  case,  the  pursuer  had  produced  a  feudal  right  from  the  family  ci 
Henderson,  there  might  perhaps  have  been  room  for  contending  that  the  defender's 
possession  could  not  be  available  to  him,  as  not  having  been  founded  on  a  sasine.  But 
the  plea  of  the  pursuer  proceeds  on  the  ground  that  the  Henderson  famUy,  from  whom 
she  does  not  pretend  to  derive  right,  had  no  just  right  to  the  coal,  and  that  it  belonged 
to  her  family  in  virtue  of  the  ancient  titles.  In  defending  himself,  therefore,  against 
this  action,  the  defender  stands  in  the  right  of  the  Henderson  family,  as  all  tiie  right 
which  they  had  in  the  coal  is  now  transferred  to  him.  If  Sir  Robert  Henderson  had 
lived  to  the  present  day,  the  pursuer,  in  the  face  of  the  posses-  [73]  -sion  condescended 
on,  could  have  made  no  successful  claim  against  him,  and  the  accidental  circumstance  of 
Sir  Robert  having  been  succeeded  by  Sir  John,  who  sold  the  coal  to  the  defender,  can- 
not place  her  in  a  better  situation.  The  defender  has  possessed  on  the  sasine  of  his 
author ;  and  it  matters  not,  in  a  question  with  the  pursuer,  whether  the  possession  of 
Sir  Robert  was  continued  in  his  own  person,  or  in  that  of  his  heirs  and  successors.  No 
one  has  hitherto  taken  up  the  sasine  which  stood  in  the  person  of  Sir  Robert^  and  no 
one  except  the  defender  has  any  right  to  do  so. 

The  doctrine  laid  down  by  Erskine,  though  somewhat  countenanced  by  the  obsolete 
decision  in  the  case  of  the  Earl  of  Argyle,  15th  February  1671,  is  completely  con- 
tradicted by  all  the  later  decisions.  It  is  now  settled  that  the  positive  prescription  runs 
by  an  apparent  heir's  possession,  though  not  infeft,  if  his  predecessor  was  infeft  hj 
virtue  of  a  charter;  Earl  of  Marchmont  against  Earl  of  Home;  Gaitcheon  against 
Ramsay,  tU  suprcL  It  is  unnecessary  to  notice  the  different  distinctions  which  mi^t  be 
drawn  between  the  situation  of  an  heir  and  that  of  a  singular  successor.  There  may  be 
some  difference  as  to  the  warrants  of  the  sasines  which  may  be  required ;  and  it  cannot  be 
disputed  that  the  sasines  with  which  the  respondent  can  connect  himself  were  warranted 
by  a  charter.  But  here  the  only  question  is,  whether  or  not  the  defender,  who  is  the 
only  person  claiming  in  the  right  of  the  Henderson  family,  is  entitled  to  found  on  the 
sasines  in  the  persons  of  that  family.  It  is>  no  doubt,  true  that^  by  possessing  so  long 
upon  a  personal  right,  he  has  run  the  risk  of  interruption  by  any  third  party  who  migbt 
pretend  to  have  obtained  a  conveyance  from  the  Hendersons,  and  have  taken  infefteient; 
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and  it  might  have  been  incumbent  on  him  to  set  aside  that  infeftment  before  his  con- 
nexion with  the  feudal  investiture  could'  be  completed.  '  But  no  other  party  than  the 
defender  has  a  right,  or  even  claims  to  take  up  the  feudal  title  established  in  the  person 
of  Sir  Kobert  Henderson.  Under  these  circumstances,  the  defender's  situation  is  just 
as  favourable  as  that  of  an  heir  unentered,  for,  in  both  cases,  the  possession  is  founded 
on  a  sasine,  or,  in  other  words,  the  party  in  possession  can  connect  himself  with  a  TidbUe 
title  beyond  the  years  of  prescription ;  Middleton  against  Earl  of  Dunmore,  22d 
December  1774. 

Although  the  minute  of  sale  does  not  contain  within  itself  a  precept  of  sasine,  yet  it 
places  the  defender  in  the  very  situation  in  which  he  would  have  stood  upon  any 
other  personal  right ;  and  he  has  it  also  in  his  power  to  take  infeftment,  by  means  of 
an  adjudication  in  implement,  and  thus  connecting  himself  with  his  authors  who 
were  last  infeft.  The  possession,  therefore,  on  which  he  founds  must,  according  to 
the  fair  construction  of  the  Act  1617,  and  the  interpretation  put  on  it  in  the  decision 
referred  to,  be  held  to  be  possession  founded  on  a  sasine. 

It  is  of  no  consequence  that  Sir  John  Henderson,  who  sold  the  coal,  was  not 
infeft^  as  the  defender  has  it  in  his  power,  [74]  whenever  he  pleases,  to  complete  a 
feudal  title  in  his  own  person,  and  to  take  up  the  investiture  which  stood  in  the 
person  of  Sir  Robert  There  is  no  bar  whatever  to  separate  him  from  that  feudal 
investiture ;  and  it  matters  not  whether  one  or  more  apparent  heirs  may  be  inteijected 
between  them.  In  the  case  of  Middleton,  the  party  pleading  prescription  had  not 
obtained  a  conveyance  from  a  person  infeft. 

But  even  if  the  possession  of  the  defender  and  his  father  since  1782  were  deducted, 
in  computing  the  years  of  prescription,  the  pursuer  could  gain  no  advantage  from  such 
deduction.  If  a  complete  and  unchallengeable  title  was  established  in  the  Henderson 
family,  that  title  cannot  be  lost  merely  because  they  have  conveyed  their  right  to  a 
disponee  who  has  remained  uninfeft.  It  is  a  sufficient  answer  to  the  pursuer's 
demand,  that  the  defender  has  all  the  right  which  was  in  the  Henderson  family, 
and  that  their  right  was  beyond  all  challenge.  Nor  is  the  pursuer,  if  she  calls  in 
question  the  right  of  the  Henderson  family,  entitled,  at  this  distant  period,  to  require, 
^m  the  person  standing  in  their  right,  a  proof  of  possession  for  40  years  prior  to 
1782 ;  it  i3  sufficient  if  the  proof  is  carried  back  as  far  as  memory  can  reach ;  JSrskine, 
b.  iiL  tit.  7,  sect.  3 ;  Earl  of  Marchmont  against  Earl  of  Home,  td  mpra. 

An  argument  was  also  maintained  by  the  parties  as  to  the  relevancy  of  the  proof 
offered  by  the  defender ;  but^  as  the  proof  was  allowed  by  the  Ordinary  before  answer, 
the  Court  gave  no  judgment  on  the  relevancy. 

The  Court  were  of  opinion  that  a  singular  successor,  though  uninfeft,  was 
entitled  to  plead  the  positive  prescription  if  he  could  connect  with  an  infeftment; 
but  as  there  appeared  to  be  some  difficulty  as  to  the  mode  of  the  defender  connecting 
bjwiaftlf  with  the  infeftment  in  favour  of  Sir  Robert  Henderson,  as  Sir  John  had 
neirer  been  infeft,  and  his  daughter  and  representatives  refused  to  make  up  titles,  they, 
after  appointing  the  defender  to  give  in  a  condescendence,  stating  the  way  and 
manner  in  which  he  proposed  to  make  up  a  feudal  title  to  the  coal,  connecting  with 
the  title  in  the  person  of  Sir  Robert  Henderson,  who  was  last  infeft  therein,  remitted 
to  the  Lord  Ordinary  to  '*  sist  process  for  a  reasonable  time ;  to  allow  the  defender  to 
make  up  a  Tidbtle  title  to  the  coal  in  question ;  and  to  proceed  further  as  he  shall  see 
cause  thereafter." 

Both  parties  petitioned  against  this  interlocutor — the  pursuer  on  the  grounds 
stated  before,  and  the  defender  on  the  ground,  that  it  was  sufficient  for  his  defence 
to  shew  that  he  could  make  up  a  complete  feudal  title,  and  that  it  was  not  necessary 
that  he  should  actually  make  it  up. 

[76]  The  Court  refused  both  petitions. 

[S.a,  2  S.  97 ;  Sequel,  4  S.  665.] 
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No.  21.       F.C.  N.S.  VIL  76.     15  Jan.  1823.     2nd  Div.— Loid  Cringletie. 

BONTINE,  Pursuer. — Jameson. 

BucHANNAK  DuNLOP,  Defender. — Jeffrey,  BlachweU. 

Ptoeesa — Tailzie, — In  a  declarator  of  irritancy  under  an  entail,  and  reduction  of  the 
deeds  of  contravention,  found  that,  although  contained  in  the  same  summons,  the 
declaratory  conclusions  must  be  first  discussed. 

The  estate  of  Ardoch  is  held  under  an  entail  which  prohibits  the  using  any  other 
name,  arms,  or  designation  than  those  of  Bontine  of  Ardoch.  Mr.  Graham  of  Gartmoie, 
having  succeeded  to  the  estate,  made  up  titles  under  the  name  and  designation  of 
"William  Cunningham  Bontine  Cunningham  Graham  of  Gartmore,  Finlayston,  and 
Ardoch ; "  and  continued  for  some  time  to  possess  the  estate.  Upon  his  eldest  son, 
the  pursuer,  coming  of  age,  Mr.  Graham,  under  the  same  name  and  designatioD, 
conveyed  the  estate  to  him  and  the  other  heirs  of  entail. 

Bontine,  the  son,  then  raised  an  action  of  reduction,  improbation,  and  dedantor 
against  his  father,  for  having  these  titles  reduced,  as  made  up  in  conteavention  of  the 
entail,  and  for  having  it  declared  that  he  had  incurred  an  irritancy,  and  forfeited 
the  estate. 

Kobert  Buchannan  Dunlop  had  acquired  right  from  Mr.  Graham  to  the  lands  oi 
Milldovan,  the  property  of  which,  though  included  by  name  in  the  entail,  had  been 
found  to  be  held  in  fee-simple,  and  he  as  vassal  had  also  acquired  from  him,  nnder 
statute  20  Geo.  IL  right  to  the  superiority  of  these  lands,  which  was  contained  in  the 
entail.  He  therefore  sisted  himself  in  the  process,  as  his  titles  depended  on  che 
service  and  infeftment  expede  by  Mr.  Graham  under  the  entail;  and,  being  allowed 
to  ap-  [76]  -pear,  insisted  that  decree  in  terms  of  the  declaratory  conclusions  of  the 
libel,  as  to  Mr.  Graham  having  committed  an  irritfuicy,  should  first  be  taken  into 
consideration  before  the  reduction  could  be  pursued. 

Lord  Cringletie,  Ordinary,  found  "that,  until  the  pursuer  declares  an  irritancy 
against  his  father,  he  has  no  title  to  pursue  a  reduction  of  his  father's  title  to  the  estate 
of  Ardoch;  and,  in  respect  that  he  declines  at  present  to  insist  in  the  declaratory 
conclusions  of  his  libel,  dismisses  the  action,  and  discerns." 

The  pursuer  petitioned^  and  pleaded — ^If  it  were  necessaiy  to  declare  an  irritancy 
before  proceeding  with  the  reduction  of  the  titles  of  the  contravening  party,  theie  oonld 
be  no  such  thing  as  a  reduction  and  declarator  of  irritancy  in  the  same  action.  It 
would  be  necessary  first  to  declare  the  irritancy,  and,  after  obtaining  decree  of 
declarator,  to  institute  a  reduction  of  the  titles  of  the  contra vener ;  for  every  action  of 
reduction  is  an  Inner-House  process,  the  merits  of  which  the  Lord  Ordinary  has  no 
right  to  look  to  without  a  remit  from  the  Court.  The  Lord  Ordinary  must  decide 
upon  the  title  of  the  pursuer,  or  a  title  to  exclude,  which  are  the  only  preliminaiy 
points.  But,  in  this  case,  the  interlocutor  implies  that  the  pursuer  has  a  tide,  as  there 
was  an  ob;^ection  stated  that  he  had  no  title,  as  being  barred  from  reducing  his  &thei^8 
title  by  accepting  a  deed  from  him,  a  defence  which  has  not  been  sustained.  The 
Lord  Ordinary,  therefore,  had  no  alternative  but  to  make  great  avizandum,  as  he  codd 
not  consider  the  reasons  of  reduction. 

But  there  is  no  necessity  for  declaring  the  irritancy  as  preliminary  to  a  reduction  of 
the  titles  of  the  contravener,  or,  in  other  words,  that  there  should  be  two  actions,  fiist, 
a  declarator  of  irritancy,  and  then  a  reduction  of  the  titles  of  the  contravener.  '^ 
invariable  practice,  since  the  Act  1685,  has  been  to  include  both  in  the  same  action, 
whenever  a  reduction  of  the  titles  was  thought  requisite ;  Juridical  Styles,  vol.  ii  p- 
108.  It  is  different  in  a  summons  of  constitution  and  adjudication  to  which  this  ease 
has  been  assimilated,  as  it  is  there  necessary  that  the  debt  should  be  constituted  before 
a  summons  of  adjudication  can  be  raised,  and  it  is  not  the  practice  to  include  the 
constitution  and  adjudication  in  the  same  action ;  BetPs  Com.  vol.  i.  p.  636.  Wheie 
the  debt  is  already  constituted  by  a  liquid  document,  or  by  decree,  and  where  the 
diligence  is  to  proceed  against  the  estate  of  a  deceased  debtor,  the  constitution  and 
adjudication  may  be  in  the  same  summons,  but  this  is  not  with  the  view  of  constitating 
the  debt,  but  of  connecting  it  with  the  estate,  or  with  the  heir,  and  is  just  a  step  of 
diligence. 
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A  declarator  of  irritancy  does  not  necessarily  precede  a  reduction  of  the  titles  made 
up  in  contravention  of  the  entail.  Even  had  the  pursuer  not  insisted  in  declaring  an 
irritancy,  he  would  have  heen  entitled  to  reduce  the  titles,  as  they  are  declared  by 
[77]  the  entail  to  be  *'  in  themselves  void  and  null."  It  is  indispensably  necessary,  as 
preparatory  to  having  hia  right  to  the  estate  declared,  to  reduce  the  titles  in  contra- 
vention of  the  entail.  The  irritancy  must  be  declared  before  the  pursuer  can  enter  to 
the  possession  of  the  lands,  or  make  up  titles  to  them,  in  the  manner  pointed  out  by 
the  entail,  but  there  is  no  necessity  for  having  the  irritancy  declared  prior  to  a  reduc- 
tion of  the  deeds.  If  it  were  otherwise,  it  would  follow  that,  after  the  death  of  the 
contravener,  there  could  be  no  reduction  of  the  deeds  of  contravention  at  all,  because 
there  could  then  be  no  declarator  of  irritancy.  It  would  also  follow  that  the  heir  next 
entitled  to  the  succession  would  be  the  only  person  entitled  to  set  aside  deeds  of 
contravention.  But  it  is  quite  settled  that  an  heir  of  entail,  however  remote,  may 
reduce  deeds  as  contrary  to  the  entail,  and  he  may  certainly  do  this  without  declaring 
an  irritancy ;  Turner  against  Turner  and  Watson,  17th  November  1807. 

The  defender  answered. — An  action  of  reduction  is,  no  doubt,  an  Inner-House 
process :  and,  in  the  matter  of  the  reduction^  the  Lord  Ordinary  can  only  consider 
defences  which  go  to  exclude  or  deny  the  pursuer's  title,  before  the  action  is  remitted 
in  the  usual  way.  But  the  present  is  not  the  case  of  a  simple  reduction  or  reduction - 
improbation,  but  a  declarator  and  a  reduction,  or  a  reduction  and  a  declarator,  as  it 
is  indifferent  which  is  first  libelled  in  the  summons;  and  although,  by  uniform 
practice,  these  actions  may,  and  commonly  are,  conjoined  in  the  same  summons,  still 
they  each  preserve  their  proper  character,  and  are  usually  intended  for  different 
purposes.  AH  actions  of  declarator  and  reduction  are  not  alike,  and  the  forms  of 
proceeding  in  them  do  not  depend  on  the  same  principles ;  and  this  is  true  even  as  to 
simple  reductions ;  Stair ^  p.  798.  In  some  instances  the  reduction  must  precede  the 
declarator,  as  in  a  reduction-improbation  and  declarator  of  non-entry,  because,  till  the 
vassal's  titles  are  reduced,  there  is  no  room  for  declaring  the  lands  to  be  in  non-entry. 
In  other  instances,  the  declarator  precedes  the  reduction,  as  in  the  present  case,  where 
the  reduction  of  the  deeds  challenged  depends  on  the  previous  question,  whether  an 
irritancy  has  been  incurred.  It  seems  more  agreeable  to  principle,  and  the  nature  of 
the  action,  that  the  pursuer  should  first  declare  the  alleged  irritancy,  since,  by  the 
form  of  the  action,  he  makes  that  the  condition  on  which  he  is  entitled  to  insist  for 
reduction  of  the  deeds.  A  declarator  of  this  sort  never  was  an  Inner-House  process ; 
and  the  Lord  Ordinary  is  entitled  to  entertain  it  like  any  other  ordinary  action ;  and, 
because  it  is  coupled  with  a  reduction,  the  ordinary  jurisdiction  of  the  Lord  Ordinary 
is  not  superseded  or  made  to  depend  on  a  remit  from  the  Inner-House. 

It  is  nothing  against  this  view  that,  in  a  simple  reduction,  deeds  of  contravention 
in  &vour  of  third  parties  may  be  reduc-  [78]  -ed  without  irritating,  or  at  least  declaring 
the  irritancy  of  the  contravener ;  for  even  in  such  cases,  or  where  the  declarator  has 
become  incompetent  by  the  death  of  the  contravener,  it  is  assumed  in  theory  as  an 
essential  condition  of  the  reduction,  that  a  forfeiture  of  the  contravener's  right  has 
taken  place ;  and,  besides,  the  pursuer's  action  is  not  a  simple  reduction  of  deeds  in 
favour  of  third  parties,  but  a  reduction  and  declarator  of  irritancy  of  his  father's  right 
and  title  to  the  estate,  which  cannot  be  set  aside  before  declarator ;  Stair^  b.  iv.  tit  20, 
sect.  7.  Until  the  pursuer  shall  declare  an  irritancy  against  his  father,  he  does  not 
become  apparent  heir  to  the  estate ;  not  inferring  thereby  that  none  but  an  apparent 
heir  can  declare  an  irritancy,  but  that  the  pursuer  has  neither  title  nor  interest  to  set 
aside  his  father's  title  to  the  estate.  For  the  alleged  irritancy  is  not  that  the  pursuer's 
father  made  up  his  titles  contrary  to  the  entail,  but  that,  being  heir  in  possession  of 
the  estate,  he  failed  to  assume  and  bear  the  name  and  arms  of  the  entailer  without  any 
addition;  and  it  is  perfectly  clear  that,  if  the  pursuer's  father  complied  with  that 
condition,  it  could  not  be  maintained  that  an  irritancy  had  been  incurred ;  and  yet, 
unless  his  father  had  incurred  an  irritancy,  the  pursuer  would  neither  have  title  nor 
interest  to  reduce  his  tailized  inf eftment 

The  Court,  while  they  were  of  opinion  that  the  declarator  and  reduction  might  be 
contained  in  the  same  summons,  found  that  the  declaratory  conclusions  must  be 
discussed  previous  to  the  reductive  conclusions ;  and  remitted  to  the  Lord  Ordinary  to 
proceed  accordingly. 

[S.C.,  2  S.  106.] 
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No.  22.        RC.  N.S.  VII.  79.     16  Jan.  1823.     2nd  Div.— Lord  Pitmilly. 

Keltinq,  Pursuer. — G,  J.  Bell,  J.  Ivory. 

Jay  and  Company,  Defenders. — T.  W.  Baird. 

Freight. — Where  a  ship-master  is  not  directed  to  look  ezclnsively  to  the  endorsee  of  the 
bill  of  lading  for  payment  of  freight^  though  there  be  no  charter-party  the  frei^ter 
will  continue  liable. 

Kelting  agreed  with  Jay  and  Company  to  carry  a  cargo  from  Biga  to  Leith,  upon 
terms  specified  in  the  bill  of  lading,  by  which  the  goods  were  made  deliverable  to  Jay 
and  Company,  "  or  their  assignees,  he  or  they  paying  freight  for  the  said  goods.^ 

Before  the  arrival  of  the  vessel.  Jay  and  Company  endorsed  the  bill  of  lading  to 
Duncan,  a  merchant  in  Glasgow,  who  advanced  two-thirds  of  the  invoice  value  on 
condition  of  receiving  a  consignment  of  the  cargo  for  sale  on  their  account. 

In  pursuance  of  this  arrangement.  Jay  and  Company  having  prevailed  on  Kelting, 
upon  his  arrival  with  his  vessel  at  Leith,  to  carry  the  cargo  up  to  Grrangemouth,  addresBed 
to  him  a  letter,  agreeing  '*  to  pay  him  L.50  sterling  of  additional  freighti  and  tiu 
amount  of  his  pilotage  from  Leith  Roads  to  Grangemouth,  in  full  for  his  going  ap  to 
unload  his  cargo  at  the  latter  port." 

On  this  occasion.  Jay  and  Company  gave  Kelting  no  notice  whatever  that  they  did 
not  hold  themselves  any  longer  liable  for  the  original  freight ;  nor  was  he  even  infoimed 
of  the  nature  of  the  agreement  with  Duncan. 

Duncan  sent  the  bill  of  lading  to  his  correspondent  at  Grangemouth,  who  received 
delivery,  and  made  payments  to  account  of  freight. 

For  the  balance,  Kelting  raised  an  action  in  the  Admiralty  Court  against  Jay  and 
Company,  Duncan,  and  the  agent  at  Grangemouth.  No  appearance  was  made  for  Jay 
and  Company,  who  had  become  bankrupt  j  but  both  they  and  the  agent  were  assoilzied, 
while  decree  was  obtained  against  Duncan.  And  the  question  having  been  brought 
under  review  of  the  Court  of  Session,  as  between  Kelting  and  Duncan  only,  the  sentence 
of  the  Jodge-Admiral  was  affirmed  by  repeated  judgments,  which,  however,  wen 
rendered  unavailing  by  Duncan's  subsequent  bankruptcy. 

[80]  After  the  lapse  of  several  years,  Kelting  raised  the  present  reduction  of  the 
decree  of  absolvitor,  in  favour  of  Jay  and  Company ;  who  inter  alia. 

Pleaded. — Where  there  is  no  contract  of  charter-party,  endorsement  of  a  bill  of  lading 
conceived  in  such  terms  as  the  present,  transfers  the  obligation  for  payment  of  fraigbt 
from  the  indorser  to  the  indorsee,  whether  a  purchaser,  a  creditor,  a  correspondent  with 
mutual  dealings,  or  an  agent  with  a  interest  in  the  goods;  BeWa  Com.  vol.  L  p.  457; 
Holt,  voL  ii.  p.  63,  164,  165.  Nor  can  the  defenders'  liability  be  inferred  from  the 
terms  of  their  letter,  engaging  to  pay  additional  freight  for  the  extention  of  the  original 
voyage,  written  long  after  the  endorsed  bill  of  lading  had  been  in  tbe  hands  of  the  consignee. 

Answered. — It  is  unnecessary  to  inquire  what  is  the  rule  of  law  in  the  case  of  the 
freighter  intimating  to  the  ship-master  the  endorsement  of  the  bill  of  lading  as  an 
absolute  transference  of  property.  For  not  only  did  the  defenders  continue  proprietors, 
with  a  substantial  interest  in  the  cargo,  but  they  gave  no  intimation  of  the  transaction 
with  Duncan,  such  as  it  was,  and  consequently  no  opportunity  was  afforded  to  the 
pursuer  to  consider  the  propriety  of  enforcing  his  right  of  lien  under  tbe  change  of 
circumstances.  The  fair  inference  deducible  from  the  defenders'  authorities  is,  that 
whero  the  freighter  retains  that  interest  in  the  cargo  which,  if  held  by  the  indorsee  of 
the  bill  of  lading,  would  subject  the  latter  in  liability  for  freight,  the  indorsement  will 
not  free  the  former  of  his  obligation  originsdly  come  under  to  the  shipmaster.  The 
object  of  the  law  is  not  to  liberate  the  freighter,  but  to  give  security  to  the  shipmaster. 
So  far,  indeed,  from  it  having  been  intimated  to  the  pursuer  that  he  should  look 
exclusively  to  the  indorsee  of  the  bill  of  lading  for  payment — the  defenders'  letter,  if  it 
did  not  directly  import  an  acknowledgement  of  their  liability  for  the  original,  as  well  as 
the  additional  freight,  certainly  tend^  to  induce  a  reasonable  belief  that  such  was  their 
meaning. 

The  Gourt  were  clearly  of  opinion,  independently  of  the  letter  in  question,  that  as  die 
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defendeiES  letained  an  intezest  in  the  goods,  and  never  notified  to  the  pursuer  their 
supposed  resohition  to  be  free  from  that  engagement^  that  resolution  could  not  be  made 
effectual  by  the  mere  indorsement  of  the  bill  of  lading.  The  interlocutor  of  the  Lord 
Ordinary,  decerning  in  terms  of  the  libeli  was  accordingly  adhered  to. 


No.  23.  F.C.  N.S.  VII.  81.     18  Jan.  1823.     2nd  Div.— Lords  Meadowbank 

and  Robertson. 

FOKMAN,  Eespondent. — A  OiUies. 

Smellib  and  Company  and  Others,  Complainers. — J.  A.  Mwrray,  B.  Thomson, 

Pr%9fmer — Ad  of  Grace. — ^In  an  application  for  aliment,  under  the  act  of  grace,  the 
debtor's  oath  is  sufficient,  if  the  creditors  do  not  prove  possession  of  funds  from 
which  he  may  be  alimented,  although  they  allege  that  he  has  not  accounted  for  all 
his  funds. 

Eorman,  who  had  been  sequestrated,  made  application  to  the  magidtrates  of  Glasgow 
for  aliment  under  the  act  of  grace ;  and  he  made  oath  in  terms  of  the  statute.  The 
magistrates,  after  allowing  pleadings  and  investigations  as  to  his  affairs,  found  "that 
the  supplicant  has  not  accounted,  in  any  satisfactory  manner,  for  the  very  large 
deficiency  which  appears  in  the  fimds  of  the  concern  referred  to  in  process,  during  the 
short  period  the  said  concern  existed;  but,  in  respect  the  supreme  Court  appears  to 
hold  that  the  oath  emitted  by  the  supplicant,  under  the  Act  1696,  is  sufficient  to  entitle 
him  to  the  benefit  of  that  Act,  notwithstanding  the  presumption  arising  from  such 
unaccounted  for  defalcation ;  and,  in  respect  the  supplicant  has  deponed  in  terms  of 
the  Acty  modifies  an  aliment  of  one  shilling  per  day,  commencing  as  on  this  date ;  and 
ordains  the  objectors  to  lodge  the  same  within  twenty-four  hours  of  the  intimation 
hereof  to  them  or  their  procurator,  under  certification  of  the  supplicant  being  set  at 
liberty. 

A  bill  of  advocation  being  presented  by  the  creditors  was  refused  by  Lord  Meadow- 
bank,  Ordinary,  with  this  note: — "The  respondent  may  be  proceeded  against,  if  the 
complainers  are  so  advised,  as  a  fraudulent  bankrupt;  but  in  the  meantime,  Jihe 
complainers,  if  they  detain  him  in  prison,  must  aliment  him,  if  he  hath  made  faith  (as 
he  has  done)  that  he  has  not  wherewith  to  aliment  himself.  Were  the  law  to  be 
interpreted  otherwise,  the  statute  would,  in  nine  cases  out  of  ten,  be  rendered  nugatory 
and  abortive."    A  second  bill  of  advocation  was  refused  by  Lord  Robertson,  Ordinary. 

The  Creditors  peiitioned,  and  entered  into  a  long  statement  to  shew  that  the  debtor 
had  not  satisfactorily  accounted  for  his  [82]  funds,  from  which  they  inferred  that  he 
must  be  held  to  be  in  possession  of  funds.  And  pleaded,  that  such  a  statement  cannot 
be  rejected  on  any  other  ground  but  that  of  holding  all  evidence  whatever  to  be  inad- 
nusaible,  so  soon  as  the  bankrupt  has  made  oath  that  he  has  no  funds.  This  is  the 
only  consistent  principle  on  which  the  judgment  of  the  magistrates  can  be  adhered  to ; 
but  this  cannot  be  regarded  as  the  law,  in  the  face  of  the  notorious  fact,  that,  by  the 
constant  practice  of  the  burgh  courts,  the  bankrupt,  after  he  has  taken  the  oath,  is 
ordered  (as  he  was  in  this  case)  to  give  a  special  statement  of  Us  whole  affairs ;  and 
that  the  creditors  are  allowed  to  canvass  it  thoroughly,  and  to  produce  any  evidence  by 
which  it  can  be  proved  instanter  that  his  statement  is  inaccurate.  This  demonstrates 
that  his  oath  is  not  to  be  held  per  se,  as  exclusive  of  other  evidence.  Supposing  that 
the  words  in  the  statute,  "  making  faith  that  he  has  not  wherewith  to  aliment  himself,'' 
do  import  his  making  oath,  although  there  seems  much  greater  reason  for  believing  that 
it  implies  nothing  more  than  producing  any  sort  of  evidence,  including  the  oath,  still 
there  is  not  a  word  in  the  statute,  which  indicates  that  his  oath  is  to  be  held  as  probaHo 
probata.  The  statute  expressly  enacts,  that  the  debtor  must  "be  found,"  or  have 
''become  so  poor  that  he  cannot  aliment  himself,"  before  any  aliment  can  be  awarded ; 
and  although  his  oath  is  prescribed  as  one  of  the  forms  to  be  complied  with,  it  is 
nowhere  declared  to  be  the  sole  and  exclusive  evidence  of  poverty.  The  fact  of  poverty, 
which  forms  the  basis  of  the  whole  proceedings,  is  left  to  be  proved  or  disproved  by 
any  competent  evidence. 
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It  maj  be  admitted  that  the  debtor's  oath  f onne  prima  facie  eyiden^^  in  his  fvnm^ 
and  that  any  eTidence  to  zedargue  it  must  be  produced  instanter.  Bat  it  ia  quite  clesr 
that  there  is  nothing  in  the  statute  to  hinder  tJie  instant  production  of  such  evideaee  ai 
may  do  away  the  effect  of  the  bankrupt's  oath.  But)  above  all,  to  hold  that  this  ottb 
should  be  exclusive  of  the  clearest  evidence,  that  the  bankrupt  is  in  possession  of  a 
specific  fund,  would  be  a  flagrant  and  downright  absurdity.  The  contrary  has  been 
decided  in  a  case  where  a  veiy  small  annuity  was  in  question ;  M'Kenzie  against  Blaiz; 
20th  November  1774,  Did,  voL  ii.  p.  173.  The  present  is  a  still  stronger  insttnoe, 
where  it  is  demonstrated  that  his  account  of  losses  must  be  false,  or,  in  other  wanU, 
that  there  are  certain  sums  still  in  his  hands.  The  possession  of  the  smaUest  am  is 
sufficient  to  exclude  the  claim  of  aliment ;  and  there  must,  therefore,  be  insurmountable 
objections  to  the  claim  in  the  present  case. 

The  banhrupi  entered  into  a  statement  of  his  affairs,  which  he  contended  vas  i 
satisfactory  answer  to  the  statement  by  the  creditors,  and  contended  that  they  had  not 
made  out  that  he  had  any  funds  in  his  hands ;  and 

Pleaded — ^The  fair  and  obvious  construction  of  the  Act  of  Parliament  seems  to  be, 
not  merely  that  the  oath  of  the  prisoner  shall  [83]  be  taken  as  sufficient  evidence  of  hk 
inability  to  maintain  himself  but  that  it  shall  not  even  be  redargued  by  other  evidfloee. 
The  first  of  these  propositions  is  indisputable ;  for  the  Act  expressly  says  that,  upon  tb 
prisoner's  applying  to  the  magistrates,  and  making  faith  in  their  presence  that  he  b« 
not  the  means  of  subsistence,  it  shall  be  lawful  for  them,  de  pUmo^  to  require  tk 
creditor  to  provide  an  aliment,  or  consent  to  the  prisoner's  release.  The  second  appeals 
to  be  just  as  unexceptionable ;  for  if  it  had  been  meant  that  the  creditor  should  faaTe 
it  in  his  power  to  impeach  the  oath  of  the  prisoner,  the  Act  would  have  contained  a 
provision  to  that  effect  In  case  of  false  swearing,  the  prisoner  would,  of  course,  be 
liable  to  the  pains  of  peijury. 

The  practice,  it  is  believed,  of  every  buigh  in  Scotland  is,  that  immediately  « 
taking  the  oath,  the  magistrates  appoint  the  petition  and  oath  to  be  intimated  to  tbe 
incarcerating  creditor,  and  require  him  to  provide  aliment^  under  certification.  If  it 
were  otherwise,  nothing  would  be  easier  than  for  a  body  of  creditors,  by  pretendiog 
that  the  prisoner  held  funds  in  his  hands,  and  involving  him  in  litigation,  to  baffle  hiB 
efforts  to  obtain  a  subsistence.  It  is  quite  reasonable  that  he  should  be  reqniied,  bf 
granting  a  conveyance  omnium  honorum^  to  put  the  creditors  in  a  condition  to  draw  anj 
funds  which  he  has,  or  which  they  may  suppose  him  to  have,  but  the  prisoner  here  bas 
already  been  denuded  of  his  whole  funds  under  the  sequestration. 

The  import  of  the  interlocutor  of  the  magistrates,  which  appears  to  have  been  mudi 
mistaken,  is  not  that  the  prisoner's  oath  must  be  susutined  as  evidence  of  his  poverty, 
in  opposition  to  the  most  indubitable  evidence  adduced  by  them  that  he  is  in  tk 
actual  possession  of  fnnds,  but  simply,  that  the  oath  cannot  be  nullified  by  alleged 
presumptions  or  suspicions. 

The  Court  thought  that  the  judgment  of  the  magistrates  did  not  go  the  length  of 
finding  that  the  oath  was  per  se  sufficient,  and  exclusive  of  all  contrary  evidence^  ai 
they  had  allowed  an  investigation  before  them ;  but  only  that  the  creditors  had  not 
proved  that  he  had  any  funds,  although  they  had  raised  a  presumption  that  he  had 
not  accounted  for  his  funds.  And  they  were  of  opinion,  that  if  the  creditors  coold 
distinctly  point  out  any  funds  still  extant,  from  which  he  might  be  alimented,  ibe 
bill  of  advocation  ought  to  be  passed,  or  a  remit  made  to  the  magistrates,  leaving  him 
to  be  alimented  in  the  meantime.  But  as  there  was  no  evidence  stated  as  to  funds 
in  his  hands,  but  only  a  statement  that  he  had  not  satisfactorily  accounted  for  his 
funds,  they  adhered  to  the  interlocutors  refusing  the  bill  of  advocation. 


No.  26.         F.C.  N.S.  VII.  90.     23  Jan.  1823.     2nd  Div.— Lord  Cringletie. 

Steele,  Pursuer. — 0,  J.  Bell,  Shaw, 

Young,  Defender. — Craigie, 

Oenend  Assignation — Clause — Fiar — Absolute  and  Limited. — A  general  eonveTaiM 
of  all  lands,  heritages,  &c.,  that  should  belong  to  the  disponer  at  the  tune  of  his  dcdi 
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to  a  wife  in  liferent^  and  children  funninatim^  and  to  be  bom,  in  fee,  with  a 
reservation  in  liferent  and  power  to  revoke,  inserted  in  a  disposition,  after  a  special 
conveyence  of  certain  special  subjects  to  the  disponer  and  his  wife  in  conjunct  fee 
and  liferent^  and  to  children  nominaiim^  and  to  be  bom,  in  fee — found  to  vest  in  the 
children  a  personal  right  of  fee  in  the  special  subjects. 

Peter  Steele,  having  acquired  certain  subjects  in  Edinburgh,  disponed  them  "  to  and 
favour  of  myself  and  Ellison  Archibald,  my  spouse,  in  conjunct  fee  and  liferent,  for  her 
liferent  use  allenarly  as  long  as  she  shall  continue  a  widow  after  my  death ;  but  providing 
that  her  liferent  shall  become  void  and  null  in  case  of  her  entering  into  another  marriage 
after  my  death,  and  to  Euphemia  and  Catharine  Steeles,  my  children,  and  any  other 
lawful  child  or  children  procreated  or  to  be  procreated  of  my  body,  equally,  share  and 
share  alike,  their  heirs  and  assignees  whomsoever,  heritably  and  irredeemably,  in  fee,"  &c. 
"  But  reserving  always  full  power,  faculty,  and  liberty,  at  any  time  of  my  life,  and  with- 
out consent  of  my  wife  and  children  above  mentioned,  procreate  or  to  be  procreated,  to 
sell,  burden,  wadset^  or  affect  with  debt,  and  even  gratuitously  dispone  the  subjects 
before  disponed,  and  generally  to  do  every  thing  thereanent  as  if  I  were  absolute  fiar  of 
the  same."  The  disposition  contained  an  obligation  to  infeft  in  terms  of  the  dispositive 
dauae ;  and  there  was  added  the  following  clause :  "  And,  further,  I  hereby  dispone, 
convey,  and  make  over,  from  me,  my  heirs,  and  all  others,  to  and  in  favour  of  the  said 
EUiaon  Archibald,  my  spouse,  in  liferent,  for  her  liferent  use  allenarly,  so  long  as  she 
shall  continue  a  widow  after  my  death.  But  providing  that  her  liferent  shall  cease  and 
become  void  and  null  in  case  of  her  entering  into  another  marriage  after  my  death ; 
reserving  only  to  her  the  full  paraphernalia,  and  also  the  unlimited  right  and  property 
of  effects  [91]  belonging  to  me,  to  the  extent  in  value  of  five  pounds  sterling,  and  no 
farther ;  and  to  the  said  Euphemia  and  Catharine  Steele,  my  children,  and  any  other  law- 
ful child  and  children  procreate  or  to  be  procreated  of  my  body,  equally,  share  and  share 
alike,  their  heirs  and  assignees,  in  fee,  all  and  sundry  lands  and  heritages,  rooms,  posses- 
sions, with  all  debts,  heritable  and  moveable ;  reserving  always,  not  only  my  own  life- 
rent of  the  whole  premises,  but  also  full  power  to  alter  or  revoke  these  presents,  in  whole 
or  in  part|  as  I  shall  think  fit,  at  any  time  during  my  life ;  and  dispensing  with  the  not 
delivery  hereof." 

Infeftment  having  been  given,  8th  April  1789,  on  this  disposition,  to  Peter  Steele  and 
his  wife,  in  conjunct  fee  and  liferent,  for  her  liferent  use  allenarly,  and  to  his  two 
daughters  naminatimt  and  to  his  children  nasciiurtf  in  fee,  Peter  Steele  died  without 
having  executed  any  other  deed  or  settlement^  and  without  leaving  any  other  children 
than  Euphemia  and  Catharine ;  and  shortly  after  Catharine  died. 

Euphemia,  under  the  idea  that  she  had  a  right  to  the  whole  property,  and  a  complete 
title  to  the  half  of  it,  disponed  the  whole  to  Ceorge  Young,  whom  failing  to  his  sisters 
and  their  heirs  and  assignees,  with  an  obligation  to  get  herself  infeft  in  the  one-half  pro 
mdivisoy  to  which  she  had  right  as  heir  of  her  sister ;  and  she  afterwards  obtained  a 
precept  of  dare  eonstai  from  the  superior,  on  which  she  was  infeft 

After  the  death  of  Euphemia  Steele,  an  action  was  raised  by  Alexander  Steele,  as 
nearest  and  lawful  heir  of  conquest  served  and  retoured  to  Peter  Steele,  his  brother, 
against  George  Young,  concluding  for  reduction  of  the  infeftment  taken  by  Peter  Steele 
and  his  wife  and  children,  8th  April  1789,  so  far  as  respects  the  giving  infeftment  to 
his  daughters,  the  precept  of  dare  constat,  and  sasine  thereon,  in  favour  of  Euphemia, 
and  the  disposition  by  her  to  George  Young ;  on  the  ground  that,  by  the  terms  of  the 
special  conveyance  and  infeftment  on  it,  the  fee  was  not  vested  in  the  two  daughters  ; 
and,  therefore,  that  the  titles  made  up  by  them,  and  the  conveyances  following  upon  them, 
were  inept,  as  flowing  a  non  hdbente  potestatem. 

Lord  Cnngletie,  Ordinary,  '*  in  respect  that,  although  the  deed  by  Peter  Steele  in 
favour  of  his  wife  and  children  contains  a  disposition  of  the  particular  subject  afterwards 
conveyed  by  his  daughter  Euphemia  to  the  defender,  and  is  in  favour  of  himself  and 
wife,  in  conjunct  fee  and  liferent,  whereby  the  fee  remained  in  him  the  granter,  yet  as  it 
also  eontaips  a  general  conveyence  in  favour  of  his  wife  in  liferent,  and  his  said  two 
daughters  in  fee,  of  all  and  sundry  lands  and  other  subjects  that  should  belong  to  him 
at  ^  time  of  his  death,  whereby  they  were  the  direct  disponees  to  all  such  subjects 
as  their  father  should  die  possessed  of,  and  the  subject  in  question  is  one  of  these  :  Finds 
that  Catharine  and  Euphemia  Steele,  the  grantor's  children,  having  two  titles  under  the 
fQEesaid  disposition,  were  entitled  to  take  the  benefit  of  such  of  them  as  may  be  most 
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advantageouB  [92]  to  them ;  therefore  suBtainfi  the  defences,  asaoOzieB  the  defender  from 
the  condxisionB  of  the  lihel,  and  decerns." 

The  pntsaer  pdiiumedf  and  pleaded — ^L  It  is  now  resjudicaia^  by  the  interlocntorof 
the  Lord  Ordinary,  that,  under  the  special  destination  of  the  subjects  in  question,  the 
fee  was  fully  and  unconditionally  vested  in  Peter  Steele,  and  that  it  remained  so  vested 
till  his  deatL  The  daughters  had  no  right  of  fee  in  virtue  of  that  special  dispoaiticn, 
but  were  merely  heirs  of  provision,  who  must  have  made  up  their  tides  by  service  to 
their  father.  It  is  not  alleged  that  Peter  Steele  did,  subsequently  to  the  disposttun 
and  infeftment,  divest  himself  of  the  fee  of  these  subjects ;  and,  even  under  the  geneisl 
clause,  he  reserved  to  himself  not  only  a  full  liferent,  but  all  the  essential  qualities  of  a 
fiar.  The  question  then  is  simply  whether,  where  a  person  dies  vest  and  seased  in  the 
fee  of  special  subjects,  there  can  be  held  to  exist  at  one  and  the  same  time  a  right  to 
that  fee  in  another,  and  whether  the  general  clause  in  this  case  can  be  construed  ai 
conferring  such  a  right 

If  the  plea  of  the  defender  be  at  all  intelligible,  it  seems  to  mean  that  there  was  a  fee 
at  one  and  the  same  time  in  Peter  Steele  and  in  his  daughters,  but  that  both  held  then 
respective  fees  in  the  same  subject  under  a  qualification,  the  absolute  and  unlimited 
right  of  fee  being  in  neither — the  father' having  a  fee  qualified  by  the  eventual  fee  m 
the  daughters,  and  they  again  having  a  fee  which  was  subject  to  be  defeated  at  eveij 
moment  of  their  father's  life.  If,  as  the  defender  maintains,  there  was  *^  a  pezsoml 
right  vested  directly  in  the  daughters,"  they  were  certainly  entitled  to  be  infeft  in  it ; 
and,  if  so,  there  would  then  be  two  inf  ef tments  in  one  and  the  same  fee.  But  there  is 
no  such  anomaly  as  a  joint  fee  in  solidum  of  the  same  subject.  If  Peter  Steele  died 
vested  in  the  fee,  it  must  have  remained  in  his  hoereditae  jacens  at  his  death ;  and  hii 
daughters,  whose  only  right  could  be,  not  that  of  fiars,  but  of  heirs  of  provison,  hare 
adopted  no  means  of  taking  it  out  of  that  hoereditas^  and  consequently  they  could  not 
convey  it  to  the  defender.  It  is  said,  however,  that  this  would  be  unavailing  to  t^e 
pursuer,  because  fruetra  petis  quod  mox  es  restUurus^  seeing  that  Peter  Steele  gave  to  his 
daughters  such  a  right  as  may  enable  their  disponee  to  adjudge  in  implement  against  the 
pursuer.  But  this  argument  rests  on  the  petitio  principti,  that  they  are  disponees  and 
not  heirs,  which  is  inconsistent  with  the  admission  that  Peter  Steele  died  vested  in  tiie 
fee.  If  he  did  so,  the  children  had  only  a  spee  successionis  /  and  it  would  be  a  novelty  to 
adjudge  in  implement  of  such  a  right 

II.  The  general  clause  in  the  disposition  will  not  bear  the  construction  put  on  it  It 
is  inserted  at  the  end  of  the  disposition,  which  gave  Peter  Steele  an  absolute  right  of  fee, 
and  to  his  daughters  a  mere  spes  meceesionia^  and  is  introduced  after  the  assignation  to 
an  unexecuted  precept  of  sasine,  which  was  after-  [93]  -wards  duly  executed  by  him,  and 
by  which  he  was  vested  in  the  complete  feudal  right'of  the  subjects.  Although  the 
pursuer  were  to  concede  that  under  the  terms  of  the  clause,  a  right  to  the  fee  was  given 
to  Euphemia  and  Catharine  Steele,  it  could  not  be  held  to  apply  to  the  subjects  whieh 
they  conveyed  to  the  defender ;  for  it  is  somewhat  inconsistent  to  urge  that  Peter  Steele 
did,  in  one  and  the  same  deed,  vest  and  divest  himself  of  the  fee  of  these  subjects. 

Supposing,  however,  that  the  clause  is  to  be  held  as  including  these  subjects^  its 
terms  cannot  be  construed  so  as  to  shew  that  Peter  Steele  disponed  the  fee  to  his 
daughters,  but  that  all  that  it  gave  to  them  was  a  mere  spea  euccessioma.  The  clanee 
contains  t^ree  different  classes  of  rights.  Id,  The  widow  is  provided  in  a  liferent  Sefly, 
Ex  figura  verhorum^  the  fee  is  disponed  to  tHe  children,  ruUia  et  naseUurie;  and,  /as%, 
the  granter  reserves  to  himself,  not  only  a  full  liferent,  but  also  all  the  essential  qualitiee 
of  a  fiar.  Now,  firsts  in  relation  to  the  wife,  it  seems  unquestionable  that,  althoo^ 
the  father  appears  to  be  a  mere  liferenter,  yet  he  would  be  held  in  law  as  the  fiar.  In 
the  senond  place,  in  relation  to  the  children,  he  must  also  be  considered  as  fiar,  as  so  fu 
from  parting  with  the  fee,  he  reserved  to  himself  all  those  rights  which  sire  essential  to 
the  constitution  of  a  fee ;  Ersk,  b.  iii.  tit.  8,  sect  35.  He  reserved  the  full  liferent  of 
the  subjects,  which,  of  itself,  is  considered  in  law  as  more  of  the  nature  of  a  fee  than  a 
liferent ;  Ersk,  b.  ii.  tit  9,  sect  42.  The  fee  is  not  given  merely  to  Euphemia  and 
Catharine  Steele,  but  also  to  any  other  child  or  children  procreated,  or  to  be  prooeated, 
equally,  share  and  share  alike,  their  heirs  and  assignees.  But  it  appears  to  be  un- 
doubted law  that,  had  he  confined  himself  to  a  simple  liferent^  without  any  resenred 
powers  whatever,  he  would  be  held  fiar,  although,  ex  figura  verbarum^  he  had  tranafened 
the  fee  to  his  children  naiis  et  fuuctturis;  Dirleton^  voce  Fee ;  Dairsey  against  Hay, 
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January  1663,  Diet:  vol.  i.  p.  302;  Porterfield  against  Graham,  23  Jane  1779; 
Cathb^tfion  against  Thomson  and  Toung,  Ist  March  1781 ;  Lindsay  against  Dott,  9th 
December  1807;  Thomsons  against  Lawaon,  4th  February  1681,  Diet,  vol.  i.  p.  302 ; 
Creditors  of  Frog  against  His  Children,  25th  Kovember  1735,  Diet,  voL  i  p.  303 ; 
lillie  gainst  Kiddell,  24th  February  1741,  KUk,  Fiar,  No.  2,  190.  But  much  more 
mnst  this  be  the  case  where  the  parent  holds  a  right  which  is  deemed  in  law  equivalent 
to  "  a  fee  or  property,"  and  over  and  above,  all  the  qualities  of  a  fiar.  Hence  it  is  an- 
questionable  that  Peter  Steele  mast  be  held  to  be  fiar,  in  relation  to  his  children  natis 
et  ncadtwris.  Now  Euphemia  and  Catharine  Steele  belong  to  the  former  class,  and  are 
placed  in  pari  passu  with  the  children  to  be  procreated,  and,  consequently,  they  cannot 
be  in  a  better  situation.  Therefore,  according  to  the  plea  of  the  defender,  Peter  Steele 
most  have  held,  in  virtue  of  one  and  the  same  deed,  the  inconsistent  characters  of 
absolute  fiar  and  limited  lif erenter ;  that  is,  so  far  as  regards  the  children  naiis  et  nasci- 
turis^  be  was  fiar,  [94]  while,  with  regard  to  Euphemia  and  Catharine,  who  belong  to  the 
class  of  nati,  he  was  merely  liferenter.  The  defender  draws  a  distinction  from  the 
circumstance  that  here  Euphemia  and  Catharine  were  in  existence,  and  were  named ; 
whereas,  in  the  cases  referred  to,  there  was  no  nomination.  Now  it  is  perfectly  un- 
doubted that  the  fact  of  the  children  having  been  in  existence  makes  no  difierence ; 
Porterfield  against  Graham,  Lindsay  against  Dott,  ut  supra.  And  the  children  are  put 
in  no  better  situation  by  being  named ;  Stair,  b.  ii.  tit.  3,  sect  42  ;  Ersh  b.  iii.  tit.  8, 
sect.  35  ;  Baillie  against  Clark,  23d  February  1809. 

The  pursuer  does  not  mean  to  argue  that  a  parent  cannot  constitute  a  fee  in  his  child ; 
but  that,  unless  there  be  terms  by  which  this  is  clearly  indicated,  the  presumption  of 
law  always  is,  that  the  parent  did  not  intend  to  part  with  the  fee,  but  merely  to  give 
the  child  a  spes  sueeessionis,  Li  the  cases  referred  to  by  the  defender,  the  words  used 
would  admit  of  no  construction  except  that  the  parent  was  liferenter  and  the  child 
fiar. 

The  defender  answered^ — L  Under  the  two  clauses  in  Peter  Steele's  disposition  and 
settlement,  rights  of  a  different  nature  are  vested  in  the  persons  named  in  it ;  and 
although  the  defender  has  conceded  that,  notwithstanding  the  special  clause,  the  feudal 
right  remained  with  the  granter,  still,  in  virtue  of  the  general  disposition,  a  right  was 
directly  vested  in  the  person  of  the  disponees  to  pursue  the  heir  of  the  testator  to  make 
up  titles  and  convey  feudally  the  estate  to  them,  or  to  acyudge  the  estate  in  implement. 
The  whole  difficulties  stated  by  the  pursuer,  as  to  its  being  an  anomaly  that  there  should 
be  a  joint  fee  in  solidum  in  the  same  subjects,  arises  from  confounding  the  complete 
feudal  right  with  the  personal  right  to  a  subject. 

If  any  point  is  clear  in  the  law  of  Scotland,  it  is  this,  that  these  two  classes  of  rights 
are  essenticdly  distinct,  and  may  exist  at  one  and  the  same  time  in  different  persons ; 
Erskine,  b.  ii.  tit.  7,  sect  26.  But  the  argument  of  the  pursuer  proves  a  great  deal  too 
much ;  for  it  just  goes  to  this,  that  there  is  no  such  thing  recognised  in  our  law  as  a 
personal  right  to  lands  ;  and  that,  if  a  person  who  was  feudally  infef t  in  lands  should 
make  a  disposition  of  them,  but  were  to  die  before  the  disponee's  right  is  completed  by 
infeftment,  the  disposition  would  be  ineffectual,  and  his  heir  at  law  would  be  entitled 
to  cut  out  the  disponee,  on  the  ground  that  his  ancestor  died  last  vest  and  seased  in  the 
fee  which  still  remained  in  his  ficereditas  jaeens. 

The  question  then  just  comes  to  be,  whether,  under  the  general  clause  in  Peter  Steele's 
settlement^  there  was  vested  in  his  daughters,  in  addition  to  the  right  of  succession 
which  was  vested  in  them  by  the  special  conveyance,  and  which  they  might  have  com- 
pleted by  the  competent  forms  of  law,  a  clear  and  undoubted  personal  right  to  the 
special  subjects,  as  well  as  to  all  [96]  other  subjects  conveyed  to  them  by  the  subse- 
quent general  clause. 

U.  A  personal  right  of  fee  to  all  the  subjects  (without  any  exception)  of  which  the 
granter  might  die  possessed,  is  vested  directly  in  the  persons  of  his  daughters,  Euphemia 
and  Catharine  Steele,  the  nominatim  disponees.  This  right,  indeed,  i;i  qualified  by  a 
condition,  viz.  that  the  granter  might,  at  any  time  of  his  life,  have  defeated  it  by 
making  a  different  settlement  of  the  estate ;  and,  if  this  power  had  been  validly  exercised, 
there  would  have  been  an  end  of  the  present  question.  But,  as  the  granter  never 
exercised  his  reserved  power,  the  condition  flew  off ;  and,  the  moment  he  died,  the  right 
became  as  absolute  and  unqualified  as  if  no  power  to  alter  had  been  contained  in  the  deed. 
The  defender  does  not  deny  that  the  doctrines  referred  to  and  the  decisions  cited  by  the 
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puiBuer  are  strictly  conformable  to  law ;  but  they  are  completely  inapplicable,  as  fhm\ 
is  not  a  single  instance  pointed  out  where,  under  terms  similar  to  those  employed  in  tht  j 
present  case,  the  fee  was  held  to  remain  with  the  granter  of  the  deed,  and  the  naminatim  \ 
disponees  considered  merely  as  heirs  subsitute. 

The  authorities  referred  to  by  the  pursuer  are  in  cases  where  the  destination  has  bees 
to  the  parents  in  conjunct  fee  and  liferent,  and  to  the  children  naminatim  in  fee,  or  a 
terms  equivalent  to  these,  by  which,  ex  figura  verbarum,  it  had  been  attempted  to  TeH 
the  fee  at  the  same  time  both  in  parents  and  in  the  children — or  in  cases  where  lb , 
destination  has  been  taken  to  the  father  in  liferent,  and  to  the  children  ncucituri  in  Ib^  I 
as  in  Thomsons  against  Lawson ;  Creditors  of  Frog  against  Hlb  Children  ;  Little  agaio^  i 
Eiddel,  ut  supra;  Yeitch  against  Robertson,  9th  July  1630,  Durie^  528;  Dewar,  & - 
against  Campbell,  5th  December  1820,  not  reported;  or  where  the  destination  was  is' 
the  parent  in  liferent,  and  to  the  children  generally  in  fee,  as  in  Porterfield  agiiiMl  -j 
Graham  ;  Thomson  against  Young ;  Lindsay  against  Dott,  ut  supra.    And  even  in  tbon  \ 
last  cases,  where  the  granter  has  made  use  of  expressions  which  clearly  and  neceseazfly 
demonstrate  that  he  must  have  intended  to  limit  his  own  right  to  a  liferent,  effect  hm  \ 
been  given  to  that  intention ;  j^ewlands  against  Creditors  of  Newlanda,  9th  July  1794; 
Dewar,  &c.  against  Campbell,  5th  December  1820.     The  defender  does  not  dispute  tht 
law  as  settled  by  these  cases. 

But  there  is  another  class  of  cases  in  which  the  destination  has  been  to  the  &tiierm 
liferent,  and  to  the  children  nominatim  in  fe&  In  these  cases,  where  the  intentioa  of 
the  granter  has  been  obvious  to  vest  the  fee  in  the  children,  and  to  restrict  his  ovi 
right  to  a  mere  liferent,  and  words  sufficiently  explicit  for  this  purpose  have  been  usb^ 
full  effect  has  been  given  to  this  intention.  For  there  is  here  no  legal  difficulty  in  tiie 
way  to  prevent  it  being  conveyed  directly  to  the  nominatim  disponees ;  and  no  such  stroa^ 
tazative  words  as  the  word  allenarly,  or  other  equiva-  [96]  -lent  expressions,  are  neoesoiy 
to  restrict  the  granter's  right  to  a  liferent ;  M'Intosh  against  M'Intosh,  28th  Januuy 
1812  ;  Dykes  and  Boyd  against  Boyd,  3d  June  1813.  The  case  of  Baillie  against  Qtd 
has  no  application,  as  the  question  there  was,  whether  the  son,  who  was  the  heir  o^togai 
aitccessurw,  taking  the  estate  under  such  a  destination,  was  bound  to  collate  as  hflo; 
which  it  was  found  he  was  bound  to  do  from  the  presumed  intention  of  the  father  being 
only  to  save  the  necessity  of  a  service,  and  not  to  give  a  right  also  to  the  executiy,  u^ 
likewise  from  grounds  of  equity ;  but  it  was  never  imagined  that  the  son  was  obliged  to 
make  up  his  title  by  a  service,  which  he  must  have  done,  if,  under  the  constnictkm  of 
the  clause  in  question,  he  had  been  merely  an  heir  substitute  and  not  a  dispones. 

Another  class  of  cases  even  stronger  in  favour  of  the  interpretation  that  the  fedB 
vested  in  the  children,  is  where  the  destination  has  been  taken  in  terms  similar  to  th« 
present,  namely^  where  the  subjects  are  disponed  expressly  to  the  children  nomimii^ 
in  fee,  and  where  the  granter  merely  reserves  a  right  of  liferent  and  a  power  of  revoci- 
tion.  Here  nothing  whatever  is  disponed  to  the  father  under  the  terms  of  the  elsos^ 
whereas,  in  all  the  cases  referred  to,  there  was  a  liferent  conveyance  at  least  taken  in  hie 
favour.  It  seems  impossible  to  figure  a  case  in  which  an  intention  to  convey  the  fee  if 
more  obvious,  or  more  explicitly  and  fully  declared.  If  the  power  of  revocation  be  legally 
and  duly  exercised,  there  could  not  have  been  a  doubt  that  it  would  have  divested  (be 
previous  disponees  of  their  right.  But  as  he  died  without  exercising  this  resarved 
faculty,  the  right  of  the  disponees,  which  was  formerly  qualified  by  this  resolutive  con- 
dition, became  absolute  and  unqualified. 

The  pursuer's  argument  founded  on  the  destination  being  to  Euphemia  and  GathaxiiM 
Steele,  and  the  children  to  be  procreated,  share  and  share  alike,  and  that^  as  Fetar 
Steele  was  fiar  as  to  the  children  naecituri,  he  must  be  also  fiar  as  to  the  children  named, 
they  being  placed  in  pari  casu,  was  expressly  repelled  in  Dykes  against  Boyd,  ^ 
supra. 

The  Court,  on  the  grounds  stated  by  the  Lord  Ordinary,  adhered. 

[S.C,  2  S.  134] 
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ITo.  27.  F.C.  KS.  VII.  97.     24  Jan.  1823.     Ist  Div. 

James  Kerr,  Trustee  on  the  Sequestrated  Estate  of  Wiluam  Taylor, 

I       'Petitioner.— ^Blackwell,  Jameson. 

The  said  William  Taylor,  Defender. — Forsyth,  Satidford. 

Bankrupt — Sequestration. — It  is  competent  for  the  Court  to  appoint  new  diets  for  the 
examination  of  the  bankrupts,  and  choosing  commissioners,  where  the  first  appoint* 
ment  by  the  sheriff  has  been  rendered  unavailing  by  the  proceedings  of  the  bankrupt 

James  Kerr,  haying  been  confirmed  trustee  upon  the  sequestrated  estate  of  William 
Taylor,  applied,  in  terms  of  the  32d  section  of  the  statute,  to  the  sheriff  of  Ayrshire, 
who  appointed  the  29th  July  and  12th  August  1819  as  the  diets  for  the  bankrupt's 
examination.  This  appointment  w£is  duly  advertised  in  the  Gazettes  ;  and  notice  was 
at  the  same  time  given  that  the  two  general  meetings  appointed  to  be  held  after  the 
second  examination  would  take  place  upon  the  13th  August  1819  and  27th  of  same 
month,  at  the  last  of  which  commissioners  were  to  be  elected.  None  of  these  meetings 
were  attended  either  by  the  bankrupt  or  any  of  the  creditors. 

In  the  meantime,  while  these  proceedings  were  going  on,  the  bankrupt^  with 
concurrence  of  two  creditors,  presented  a  petition  for  recall  of  the  sequestration ;  and 
this  having  been  refused,  he  carried  the  question  by  appeal  to  the  House  of  Lords. 

Li  consequence  of  this  appeal,  the  trustee  had,  between  the  first  and  second  diets  of 
examination,  presented  an  application,  in  terms  of  the  67th  section  of  the  statute,  to  the 
Lord  Ordinary  upon  the  Bills,  for  authority  to  call  meetings  for  the  purpose  of  choosing 
oommissioners,  and  to  proceed  in  the  discharge  of  his  office  of  trustee  pending  the 
appeaL 

The  Court  (11th  December  1819)  authorised  the  trustee  to  take  the  necessary  steps 
for  preserving  the  sequestrated  estate  pending  the  appeal ;  and  appointed  the  creditors 
to  meet  upon  the  7th  January  following  to  choose  commissioners. 

This  interlocutor  was  also,  before  the  day  fixed,  carried  to  appeal  by  the  bankrupt ; 
in  consequence  of  which  the  trustee  [98]  did  not  interfere,  but  left  the  management  of 
the  estate  in  the  hands  of  Messrs.  Neilson  and  Fulton,  voluntary  trustees. 

The  first  appeal  having  been  dismissed,  the  second  appeal  necessarily  fell ;  and  the 
trustee  thereupon  presented  a  petition  to  the  Court  for  their  authority  to  'resume  the 
proceedings  under  the  sequestration ;  and  particularly  tu  iax.  new  diets  for  the  examination 
of  the  bankrupt^  and  for  choosing  commissioners. 

This  was  opposed  by  the  bankrapt,  who  contended^ — ^That  the  application  was 
incompetent,  inasmuch  as  the  statute  has  fixed  certain  and  determinate  days  for  the 
meetings  for  the  examination  of  the  bankrupt,  and  for  all  the  other  proceedings  under 
the  sequestration ;  and  if  the  time  thus  fixed  be  allowed  to  elapse,  it  is  not  in  the  power 
of  the  Court  to  remedy  the  omission  by  fixing  new  diets.  The  circumstance  of  an 
appeal  having  been  taken  against  the  interlocutor  can  have  no  effect  upon  the  question ; 
for  the  statute  has  provided,  section  67,  that  an  appeal  shall  be  no  interruption  of  the 
proceedings  in  the  sequestration,  but  that  they  shall  go  on  as  if  no  appeal  had  been 
taken :  That  the  trustee,  therefore,  ought  to  have  proceeded  with  the  examinations  and 
management ;  and  that,  if  he  neglected  to  follow  the  rules  prescribed  by  the  statute,  he 
may  be  to  blame,  but  it  is  a  blunder  which  the  Court  have  no  power  to  rectify. 

The  Court  unanimously  granted  the  prayer  of  the  petition. 

[S.C,  2  S.  138.] 


No.  28.       F.C.  N.S.  Vn.  99.     24  Jan.  1823.     2nd  Div.— Lord  Mackenzie. 
Wiluam  Wallace,  Pursuer. — F.  Jeffrey,  D.  M'Neiii 
Sir  James  Colquhoun,  Defender. — Q.  Oranstoun,  J.  S.  More. 

Declinator. — ^A  sheriff-substitute  is  entitled  to  judge  in  a  cause  in  which  his  principal 
may  be  declined  on  the  ground  of  relationship  to  one  of  the  parties. 

Sir  Jaines  Colquhoun  raised  an  action  against  Wallace  in  the  sheiiff-conrt  of 
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Dumbartonshire ;  and  tJie  defender  having  objected  to  the  joriadicdon  of  the  oourt^  in 
respect  the  sheriff-<lepate  was  brother-german  of  the  pursaer,  his  substitute  found  th&t 
this  was  no  ground  of  declinature  of  his  jurisdiction ;  and  a  bill  of  suspension  againai 
that  sentence  was  refused  by  the  Lord  Ordinary. 

The  defender  brought  these  judgments  under  review  by  petition  to  the  Comt^  and 
pleaded — The  sheriff-depute  has  the  unlimited  and  uncontrolled  appointment  of  his 
substitutes ;  and  they  are  removable  at  his  pleasure.  The  substitute  too  possesses  jist 
such  powers  as  his  principal  chuses  to  commit  to  him ;  and  these  are  exerdaed,  not 
under  a  distinct  and  subordinate  jurisdiction,  but  in  the  same  court  in  which  the  lattet 
himself  presides.  Over  all  the  proceedings  of  that  courts  it  is  presumed,  the  sheiiff- 
depute  exercises  a  control  and  authority,  being  entitled  to  advise  his  substitute  on  all 
occasions — to  overrule  his  decisions — to  take  the  processes  out  of  his  hands,  and  to 
decide  them  himself.  Acting  under  a  delegation  of  power,  thus  limited  and  precarioos, 
the  substitute  is  identified  with  his  principal  in  all  judicial  procedure;  and,  cod- 
sequently,  wherever  the  latter  is,  in  law,  disqualified  by  relationship  to  one  of  the  parties, 
or  otherwise,  from  judging  in  a  cause,  the  former  cannot  consistently  be  entitled  to 
interfere.  A  contrary  doctrine  would  be  a  mere  evasion  of  the  statute  1681,  c  13, 
creating  the  disqualification.  It  will  be  admitted  that  the  substitute  cannot  entertain  a 
question  in  which  his  constituent  is  a  party ;  (Act  1555,  c.  39 ;  1579,  c  84)  and  tlia 
same  principle  must  apply  to  a  case  where  the  latter  is  presumed  in  law  to  be  so 
identified  with  one  of  the  parties,  that  he  is  prohibited  to  judge  in  the  cause. 

[100]  It  is  besides  inconsistent  with  the  constitution  and  character  of  that  court,  to 
suppose  any  cause  may  be  tried  there  which  necessarily  excludes  the  sheriff-depute's  super- 
intendence and  control  In  the  eye  of  law,  the  functions  of  the  court  are  as  completely 
suspended  by  a  legal  declinature  of  the  judge  from  whom  emanates  all  its  power  and 
authority,  as  if  he  ceased  to  hold  his  office  for  the  time. 

And,  further,  by  not  sustaining  the  objection,  the  defender  would  be  compelled  to 
litigate  under  circumstances  of  peculiar  disadvantage ;  for  although  it  is  the  privilege 
and  right  of  every  litigant  before  the  sheriff-court,  if  dissatisfied  with  the  judgment  of 
the  substitute,  to  claim  the  opinion  of  his  principal,  without  additional  trouble  or 
expence,  yet  it  must  be  presumed  that  the  supposed  errors  occurring  in  this  case  could 
be  corrected  only  by  passing  over  the  sheriff-depute,  and  commencing  a  new  cooise  of 
litigation  in  the  Supreme  Court 

The  Courty  by  a  m^ority,  adhered  to  the  judgment  of  the  Lord  Ordinary,  by  refosiiig 
the  petition  without  answers.  An  application  to  delay  extract  for  a  short  time  was 
likewise  refused,  the  majority  of  the  judges  being  of  opinion  that  the  undisputed 
practice  of  the  country  removed  from  the  question  every  doubt.  It  was  observed  that 
similar  cases  must  frequently  have  occurred  in  every  county  in  Scotland ;  and,  had  the 
sheriff-substitute's  interference  been  deemed  unlawful,  many  precedents  would  have  been 
found  among  the  decisions  of  the  Court. 

[S.C.,  2  S.  127.] 


No.  29.      F.C.  N.S.  Vn.  101.     24  Jan.  1823.     2nd  Div.— Lord  Cringletie. 

David  Laurie,  Pursuer. — Cranstoun,  Jameson. 
TuiLLE  and  Laurib,  Defenders. — Skene,  Brovm, 

Superior  and  Vassal — Hypothec — Fetirdtdies, — The  superior  of  an  urban  tenement  has 
a  hypothec  over  the  invecta  et  illcUa  for  payment  of  his  current  feu-duties. 

David  Laurie,  in  a  feu-contract,  disponed  to  a  company  of  builders  a  piece  of  ground, 
contiguous  to  the  suburbs  of  Glasgow,  to  be  holden  of  him  for  payment  of  L376  "of 
feu-duty,"  which  was  declared  to  be  in  consideration  not  merely  of  the  feu-right  con- 
veyed, but,  "also  of  the  sum  of  L.1990  instantly  advanced  to  them  by  the  said  David 
Laurie." 

The  boildeia  covered  part  of  the  ground  with  dwelling-houaes  and  work-shops,  and 
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occupied  the  remainder  as  a  wood-yard.  Having  become  bankrupt  in  the  course  of 
their  building  speculations,  sequestration  was  awarded  against  them. 

Their  household  furniture,  contained  in  part  of  the  buildings  which  they  themselves 
possessed,  together  with  their  working  tools  and  the  materials  of  their  trade,  were  sold 
by  the  trustee  to  Yuille  and  Laurie,  who  stipulated  that  the  bankrupts  should  be  allowed 
to  continue  in  possession  of  the  subjects,  and  to  carry  on  business,  as  formerly,  for  the 
purchasers'  behoof,  till  the  following  term  of  Whitsunday. 

Before  the  arrival  of  that  term,  Yuille  and  Laurie  had  removed  froni  the  premises 
the  whole  articles  purchased.  Upon  this,  the  superior  presented  an  application  to  the 
sheriff,  praying  him  to  find  that  these  articles  were  hypothecated  by  law  for  the  current 
feurduty,  and  to  grant  warrant,  therefore,  for  sequestrating  and  carrying  them  back  tb 
the  premises,  therein  to  be  secured,  subject  to  the  future  orders  of  the  Court.  Warrant 
was  granted  accordingly ;  and  the  Sheriff  subsequently  found,  "  that  the  purchase  of 
the  articles  in  question  cannot  preclude  the  superior's  right  of  hypothec." 

This  finding  being  supported  by  the  interlocutor  of  the  Lord  Ordinary,  the  question 
was  brought  under  review  of  the  Court  by  the  defenders,  Yuille  and  Laurie ;  for  whom 
it  was  pleaded — 

P.02]  I.  With  the  exception  of  a  single  passage,  of  very  doubtful  import,  in 
MaekenMs 'Etlementary  Treatise  (b.  ii.  6,  sect.  12)  there  is  no  authority  whatever  to  be 
found,  either  in  the  works  of  other  institutional  writers  or  decisions  of  the  Court,  in 
support  of  the  superior's  alleged  right  of  hypothec  over  the  inoeda  et  illata  of  urban 
tenements ;  BelVs  Com.  vol.  ii.  p.  31,  4th  ed. ;  Rost^s  Lee,  vol.  ii.  i>.  339,  406.  On  the 
supposition  that  such  a  right  truly  existed,  it  would,  indeed,  be  difficult  to  account  for 
the  silence  of  these  writers  on  the  subject,  when  treating  expressly  of  the  superior's 
hypothec  over  the  fruits  of  the  ground ;  Stair^  b.  ii.  tit.  4.  sect.  7 ;  Ersk,  b.  ii.  tit.  6, 
sect.  63.  Such  slight  and  dubious  authority,  therefore^  unsupported  by  practice,  will 
not  warrant  the  extension  of  tacit  hypothecs,  which  have  been  always  viewed  as 
dangerous  to  commerce,  and  contrary  to  the  genius  of  our  law. 

n.  In  so  far  as  the  sum  stipulated  to  be  paid  in  name  of  feu-duty  was  a  considera- 
tion for  the  money  'advanced  by  the  superior,  it  is  not  feu-duty  at  all,  but  an  annual 
return  for  the  conveyance  of  the  land.  To  that  extent  the  feu-contract  was  plainly  an 
attempt^  in  a  novel  form,  to  create  an  heritable  security  for  payment  of  the  interest. 
Supposing,  therefore,  the  existence  of  the  right  of  hypothec  in  question,  it  would  be  a 
manifest  perversion  of  that  right  to  give  it  effect  to  the  extent  here  claimed. 

IIL  Further,  the  superior's  hypothec  must  give  way  in  a  competition  with  bona  fide 
onerous  purchasers,  who  have  paid  the  price,  and  removed  the  articles  from  the  premises, 
before  there  has  been  any  attempt  to  make  the  right  effectual  by  sequestration ;  Ersh. 
b.  ii.  tit.  6,  sect.  61,  64 ;  Bdl  on  Leases,  p.  291,  3d  edit. 

The  pursuer  answered. — I.  From  the  earliest  period  of  our  law,  the  superior  had  a 
right  to  attach  every  thing  found  on  the  ground,  whether  the  property  of  his  vassal  or 
the  tenants,  in  security  and  payment  of  the  reddendo  in  the  feu-charter ;  Balfour,  p. 
126;  Craig,  lib.  i.  dieg.  10,  sect.  38;  lib.  ii.  deig.  9,  sect.  11 ;  EoUo  against  Murray, 
26th  March  1629,  Durie;  Cockburn  against  Trotters,  30th  January  1639,  Durie; 
Winerham  against  Idington,  19th  July  1665,  Stair ;  Hamilton  against  Burleigh,  22d 
January  1712,  Forbes.  There  is  nowhere  the  slightest  intimation  to  be  found  (except 
in  the  passage  above  referred  to  in  Bell's  Com.)  that  this  right  does  not  extend  to 
urban  tenements ;  and  plainly,  whatever  be  the  subject  of  the  feu,  whether  houses  or 
land,  or  partly  both,  the  nature  of  the  right  is  the  same ;  and,  consequently,  the  same 
legal  remedies  for  making  it  effectual  must  be  competent  to  the  superior  in  all  cases 
alike. 

It  would  seem  that  it  was  merely  from  the  analogy  of  feu-rights,  that,  in  leases,  the 
landlord  came  to  have  a  title  to  attach  [103]  his  tenant's  goods  for  payment  of  the  rent. 
And  it  would,  indeed,  be  a  strange  anomedy,  if  the  superior,  holding  the  paramount 
I  right  in  the  subject,  were  not  entitled  to  use  every  remedy  for  recovering  his  casualties 
and  feu-duties  which  his  vassal  might  employ  for  rendering  hi&  subaltern  right  effectuaL 
It  is  impossible  to  entertain  any  reasonable  doubt,  that,  in  the  opinion  of  Mackenzie  in 
the  passage  referred  to  by  the  defenders,  the  superior  has  the  same  hypothec  over  the 
inoeda  et  iUata  of  urban  tenements,  in  security  of  his  casualties  and  feu-duty,  that  the 
landlord  has  in  security  of  his  rent;  and  although  the  law  be  not  thus  laid  down  in 
express  terms  by  Stair  and  Erskine,  it  cannot  thence  be  inferred  that  these  writers  did 
P.O.  VOL.  n.  40 
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not  entirely  concur  in  opinion  with  the  former  author.  For  the  reason  upon  which 
they  rest  the  doctrine,  that  the  superior's  right  of  hypothec  is  paramount  to  that  of  tiie 
landlord,  is  equally  applicable  to  feus  of  houses  as  to  feus  of  tenements  altogether 
rural. 

II.  The  reddendo  of  the  feu-contract  is  declared  to  be  payable  in  name  of  fen- 
duty,  and  no  part  of  the  sum  is  redeemable.  No  doubt  the  vassals  were  induced  to 
enter  into  this  contract  in  consequence  of  their  receiving  a  sum  of  money  from  tbe 
superior,  the  object  being  to  render  the  ground  adequate  to  yield  the  stipulated  feo- 
duty,  by  furnishing  them  with  the  means  of  erecting  buildings  upon  it.  But  tbit 
arrangement  in  no  respect  altered  the  nature  of  the  feudal  right. 

ILL  No  delay  occurred  in  presenting  the  application  for  a  warrant  to  cany  back  tiie 
vassals'  effects.  And,  if  the  superior's  hypothec  extended  over  these  effectsi  the  wamst 
was  plainly  necessary  for  carrying  this  right  into  execution.  The  passage  cited  from 
Erskine  does  not  apply.  Assuredly,  neither  is  a  tenant  entitled  to  sdl  the  whole  of  ids 
furniture,  nor  a  shop-keeper  tbe  whole  of  his  shop  goods,  per  avereianem^  so  as  to  defeit 
the  landlord's  tacit  hypothec 

The  Court  unanimously  adhered  to  the  Lord  Ordinary's  interlocutor. 

[S.C.,  2  S.  140.] 


No.  32.     F.C.  N.S.  VIL  112.     31  Jan.  1823.     2nd  Div.— Lord  Cringletie. 
Hannay's  Trustees,  Pursuers. — W.  Baird,  J.  Marshall 
Alexander  Blair,  W.S.,  Defender. — J.  Fvilerton,  T.  Maitland, 


Bill  of  Exchange — Act  1772,  c,  72 — ProbaHon, — ^The  writ  or  oath  of  one  obligantinft 
bill  will  not  infer  the  liability  of  another  for  the  debt^  although  the  latter  do  oot 
allege  payment. 

The  minority  of  an  individual  who  has  the  beneficial  interest^  but  is  not  tb 
nominal  creditor  in  a  bill,  will  not  interrupt  the  sexennial  limitation. 

Hannay  and  his  wife  executed  a  mutual  settlement,  by  which  they  conveyed  ihe 
liferent  of  certain  heritable  and  moveable  subjects  to  the  survivor  of  them,  and  the 
fee  to  Ross  and  Jeffrey,  in  trusty  for  the  purpose  of  dividing  the  funds,  after  the  deoesie 
of  the  survivor,  amongst  certain  individuals  named  in  the  deed* 

Mrs.  Hannay  survived  her  husband ;  and  the  trustees  accepted  the  trust.  Son 
after,  upwards  of  L.1800  of  the  trust  funds  was  lent  to  Jeffrey.  For  this  sum,  he  and 
Mr.  Blair  granted  their  joint  acceptance,  dated  20th  August  1813,  and  made  payable  one 
day  after  date,  to  Boss,  or  order,  **  for  behoof  of  the  trustees  of  the  late  Alexa&d« 
Hannay." 

[113]  Boss  died  in  1814.  Jeffrey  became  bankrupt  in  1817,  and,  in  consequence, 
executed  a  trust-disposition  omnium  bonorum,  for  behoof  of  his  creditors. 

In  1821,  Jeffrey,  and  the  several  parties  interested  in  Hannay's  settlement^  having 
executed  a  conveyance  of  the  whole  trust-funds,  expressly  including  the  above  debt 
and  bill  as  not  being  then  paid,  for  the  accomplishment  of  the  purposes  mentioned  in 
that  settlement,  the  trust-disponees  raised  the  present  action,  libelling  exclusively  on  tbe 
bill,  and  concluding  for  payment  against  Jeffrey  and  Blair.  No  appearance  was  made 
for  Jeffrey ;  but  the  Lord  Ordinary  sustained  the  defence  of  the  sexennial  limitation 
insisted  in  by  Blair. 

The  pursuers  reclaimed  to  the  Court ;  and  pleaded — L  That  prescription  had  not 
run,  because — 

Isty  At  the  time  the  action  was  raised  most  of  the  legatees  were  minors ;  and  ibfi 
Act  1772,  c.  72,  declares  that  the  years  of  the  minority  of  the  creditors  in  the  bill 
shall  not  be  computed  in  the  six  years.  The  minors  were  not^  indeed,  the  namM 
creditors  in  the  bill ;  but  that  is  of  no  consequence,  for,  in  questions  of  prescription, 
the  law  considers  only  the  true  creditor,  and  not  any  trustee  who  may  be  interpoeed 
between  him  and  the  debtor ;  JErsk.  b.  iii.  tit  7,  sect.  45 ;  Gordon  against  MaitUnd, 
Ist  December  1757.     Besides,   the  trust  fell  by  the  death  of  Boss^  and  JeBnft 
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Bobseqnent  bankruptcy,  before  the  expiration  of  the  statutory  period;  Macdowall 
against  Maodowall,  20th  November  1789.  And  even,  prior  to  his  bankruptcy,  it 
would  be  absurd  to  allege  that  Je£Erey  might  have  instituted  legal  proceedings  either 
against  himself,  or  against  the  co-obligant  in  the  bill,  who  would  have  met  the  demand 
with  an  immediate  claim  of  relief. 

2df  Mrs.  Jeffrey,  one  of  the  legatees,  being  the  wife  of  the  debtor  in  the  obligation, 
the  law  did  not  require  her  to  institute  proceedings  against  her  husband,  in  order  to 
save  her  right  from  prescription ;  Ersk.  b.  iii.  tit.  7,  sect.  37 ;  Mackie  against  Stewart, 
5th  July  1665,  Stair. 

Mf  During  the  statutory  period,  the  whole  trust-funds  being  liferented  by  Mrs. 
Hannay,  the  parties  who  were  substantially  fiars,  quocul  the  bill,  were  nan  valenies  agere^ 
and,  consequently,  not  within  the  operation  of  the  Act;  Earl  of  Lauderdale  against 
Yiacoont  of  Ozenford,  28th  February  1666,  Stair;  Young  against  Thomson,  17th 
January  1672,  Stair;  Brown  against  Hepburn,  5th  February  1680,  Stair. 

It  18  said  that  the  plea  of  non  vcdens  agere  can  be  urged  only  in  bar  of  the  long 
prescription.  But  there  is  neither  principle  nor  authority  for  the  distinction.  This 
exception  exists  at  common  law,  and  must  extend  to  all  prescriptions,  and,  in  particu- 
[114]  -lar,  to  the  prescription  of  bills,  it  not  being  excluded  by  the  statute  1772. 

11.  But,  supposing  the  bill  to  be  prescribed,  the  debt  contained  in  it  is  proved 
against  Blair  by  the  written  acknowledgement  of  Jeffrey,  these  parties  being  conjunctly 
and  severally  bound  for  the  debt.  It  is  true  that,  after  the  six  years,  the  bill  no 
longer  affords  evidence  of  the  debt ;  but  the  lapse  of  that  period  does  not  annihilate 
the  debt ;  and  it  is  the  debt  or  obligation  itself,  not  the  document  of  debt,  that  the 
law  considers  as  the  unum  quid,  which  is  kept  in  force,  after  the  prescriptive  term, 
against  all  the  conjunct  obligants  in  the  document,  by  such  means  as  preserves  the 
liability  of  any  one  of  them;  Stairs  b.  ii.  tit.  12,  sect  26;  Banhy  b.  ii.  tit.  12,  sect.  24; 
Ersk.  b.  iii  tit.  7,  sect.  46 ;  Nicholson  against  the  Laird  of  Philorth,  18th  December 
1667,  Stair;  Grant  against  York  Buildings  Company,  21st  July  1784;  Ooidon  against 
Bogle,  23d  November  1784. 

Answered  by  the  defender. — L  The  trustees,  in  the  course  of  their  management, 
lent  out  part  of  the  trust-money,  and  took  the  bill  for  the  amount  payable  to  themselves. 
They  were,  therefore,  the  proper  creditors  in  the  bill;  each  individual  interested  in 
the  trust-funds  being  merely  a  creditor  of  the  trustees  to  the  extent  of  his  immediate 
or  contingent  interest.  At  no  period  of  the  currency  of  the  bill  were  these  individuals 
vested  with  the  ju8  exigendi;  and,  consequently,  the  minority  or  incapacity  to  pursue 
of  any  of  their  number,  cannot  possibly  bring  this  case  either  within  the  exception  of 
the  statute,  or  any  supposed  exception  at  common  law.  The  case  of  Gordon  against 
Maitland,  on  which  the  pursuers  found,  differs  essentially  from  the  present;  while 
the  case  of  M^Lellan's  children  against  Menzies'  Representatives,  24th  June  1756,  is 
an  authority  directly  against  them. 

If  Boss  be  held  to  have  been  originally  the  creditor  in  the  bill,  of  course  that 
character,  and  the  Jim  exigendi,  devolved  on  his  representative.  But  if,  in  consequence 
of  the  bill  bearing  to  be  "  for  behoof  of  Hannay's  trustees,"  these  trustees  had  the 
proper  Jus  exigendi,  then,  after  Boss's  death,  the  right  vested  solely  in  Jeffrey.  And, 
in  the  character  of  trustee,  it  was  undoubtedly  competent  to  him  to  have  done 
diligence,  or  raised  action  on  the  bill,  in  order  to  compel  payment  from  the  defender, 
for  behoof  of  the  trust,  however  these  steps  might  have  exposed  Jeffrey  to  claims  of 
relief  as  an  individual ;  and  although  his  bankruptcy  might  have  afforded  ground  for 
suspending  payment  until  a  valid  discharge  was  offered. 

Besides  the  doctrine  of  non  valentia  is  pleadable  in  bar  of  the  long  prescription  only, 
that  prescription  absolutely  extinguishing  [115]  the  debt;  and  the  various  shorter 
prescriptions  merely  abridging  the  means  of  proving  it. 

XL  Where  diligence  has  not  been  done,  or  action  raised  on  the  bill  within  the  six 
years,  the  statute  declares,  in  the^r^^  place,  that  the  bill  shall  not  afterwards  be  made 
the  foundation  of  either  proceeding,  or,  in  other  words,  that  it  is  absolutely  extinguished 
as  a  document  of  debt ;  and,  secondly,  that  the  proof  of  the  debt  contained  in  the  bill 
shall  be  limited  to  the  debtor's  writ  or  oath.  But  it  is  not  said  that  the  writ  or 
oath,  in  this  instance,  shall  have  any  higher  or  different  effect  from  that  which  the  law 
gives  to  such  evidence  on  all  other  occasions.  There  is,  however,  no  proposition  clearer 
than  that  the  acknowledgement  of  a  debt  by  one  individual  cannot  be  evidence 
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against  another.  It  is  not  certainly  the  subsistence  of  the  joint  obligation  in  die 
extinguished  bill,  but  the  constitution,  as  well  as  the  subsistence  of  "  the  debt^"  for 
which  the  bill  was  granted,  that  must  be  proved  after  the  expiration  of  the  stataUay 
period. 

Supposing,  however,  that  it  were  necessary  to  prove  merely  the  subsistence  of  the 
conjunct  obligation  in  the  bUly  the  terms  of  the  statute  would  lead  to  an  inference 
directly  the  reverse  of  that  drawn  by  the  pursuers.  The  Act  expressly  requiies,  thai 
resting  owing  shall  be  proved  by  thQ  debtor's  writ  or  oath.  But  the  admission  of  i 
party  that  the  debt  is  resting  owing,  of  course,  can  extend  only  to  his  own  act&  It 
may  prove  that  the  debt  was  not  paid  by  him,  but  he  has  no  means  of  knowisg 
certainly  that  the  debt  is  truly  owing  where  there  is  another  co-oUigant;  beaade 
there  remains  the  possibility  that  it  may  have  been  paid  by  that  other.  It  Esem^ 
therefore,  to  follow  clearly,  not  that  the  admission  of  the  one  debtor  can  bind  the 
other,  but  that  the  very  party  who  admits  that  he  has  not  paid,  is  entitled  to  bold  tbc 
proof  of  resting  owing,  required  by  the  statute,  incomplete,  until  sufficient  evideiKe 
is  brought  that  it  has  not  been  paid  by  the  other  debtor. 

It  is  to  no  purpose  to  refer  to  authorities  in  order  to  prove  that,  by  doing  diligenoe 
or  raising  action  "  on  the  bill,"  within  the  six  years,  against  one  obligant,  the  bill  s 
continued  in  force  against  all  of  them ;  for  the  bill  is  not  here  in  question,  notwith- 
standing it  is  made  the  sole  ground  of  the  action,  but  the  debt  contained  in  the  bi; 
and  whether  all  or  any  of  the  bill  obligants  had  incurred  a  liability  for  the  debt, 
previously  and  independently  of  the  bill,  is  a  point  which  the  bill  itself  affords  so 
means  whatever  of  ascertaining. 

Observed  on  the  Bench — There  is  a  manifest  misapplication  of  the  term  pregcfipia^ 
to  questions  raised  on  the  Act  1772,  which  introduced  merely  a  limitation  of  the 
endurance  of  bills,  as  privileged  documents,  leaving  the  debts  contained  in  them  [UQ 
to  be  subsequently  proved,  as  any  debt  may  be  proved,  by  the  evidence  of  & 
debtor's  writ  or  oath. 

The  Court  adhered. 

[S.C,  2  S.  155;  cf.  Laidlaw  v.  Hamilton;  4  S.  636,  640;  Chridie  v.  HendmmL^W 

S.  744,  753.] 


No.  34.  F.C.  N.S.  VII.  119.     1  Feb.  1823.     2nd  Div. 

Kennedy  v,  Allan,  competing  in  Menzies's  Sequestration. — ^For  Claimant, 

Forsyth  ;  for  Objector,  Jeffrey. 

Bankrupt — Sequestration. — Vote  of  a  creditor  for  choosing  a  trustee  rejected,  beeanse 
the  oath  did  not  state  that  the  debt  was  in  so  far  compensated  by  the  buikrupt  hsTing 
become  cautioner  for  the  claimant  to  his  creditors,  who  also  claimed  on  the  estate. 

William  Menzies  had  borrowed  L.950  from  John  Robertson  and  Company ;  and  &ej 
having  become  embarrassed  in  their  circumstances,  he  joined,  along  with  other  penall^ 
in  certain  bills  to  their  creditors.  Menzies  having  afterwards  been  sequestrated,  a  cbiffi 
to  vote  for  trustee  on  his  estate  was  made  by  John  Eobertson  and  Company,  upon  u 
oath  which  stated,  "  that  the  said  sum  of  L.950  sterling  is  a  just  and  true  debt,  and  do 
part  thereof  paid  or  compensated,  nor  any  security  held  for  the  same."  A  competiti<m 
having  arisen  for  the  of^ce  of  trustee,  a  remit  was  made  to  the  sheriff  of  Lanarkshire, 
who,  in  his  report,  rejected  the  vote  of  John  Robertson  and  Company,  on  the  grousd 
that  the  oath  did  not  state  that  they  held  relief,  compensation,  or  security,  in  coDse- 
quence  of  the  cautionary  obligation  by  the  bankrupt.     The  Court  ordered  minutea 

Allan,  in  support  of  the  vote,  pleaded — ^There  is  no  doubt  that,  when  Mensa 
became  cautioner,  by  accepting  bills,  along  with  Robertson  and  Company,  in  favour  of 
the  creditors  of  the  latter,  he  held  a  security  for  his  relief,  as  he  could  refuse  to  pay 
his  own  debt  till  relieved 'of  his  cautionary  obligation.  But  it  is  a  very  diffaiaii 
question  whether  Robertson  and  Company  acquired  any  security  in  any  proper  sense  d 
the  word,  when  nothing  more  occurred  than  this,  that  Menzies  accepted  certain  InQft 
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along  with  them,  in  which  bills  they  were  known  by  all  parties  to  be  the  principal 
debtonL    ' 

It  IB  qnite  certain,  that  when  a  debtor  does  nothing  more  than  accept  a  bill  for  the 
sam  due  by  him,  he  does  not  thereby,  in  a  legal  sense,  grant  a  security :  He  merely 
gives  a  voucher  for  the  debt  due  by  him  \  Bow  against  Spankie,  Ist  June  1811.  It  is 
[1203  ^^^  ^taXj  if  Menzies  had  granted  a  bill  to  Robertson  and  Company  themselves, 
that  bill  would  have  been  legally  merely  a  voucher,  and  not  a  security.  When  he  signed 
billsy  along  with  Robertson  and  Company,  for  the  debts  of  the  latter,  he  did  less  than 
if  he  had  signed  a  bill  or  promissory  note  directly  in  favour  of  Robertson  and  Company. 
In  this  last  case,  Robertson  and  Company  might  themselves  have  enforced  a  bill  or  note, 
or  they  might  have  endorsed  it  away  to  a  third  party,  who  might  have  enforced  it,  at 
least  to  the  extent  of  protesting  for  non-payment  But,  by  signing  bills,  along  with 
Robertson  and  Company,  to  their  creditors,  he  did  not  enable  Robertson  and  Company 
to  use  diligence  against  him.  They  could  only  do  so  by  prevailing  with  their  creditors 
to  pass  by  the  principal  debtor,  and  to  use  diligence  against  the  cautioner.  This, 
however,  the  creditors  would  not  do  without  necessity,  and  they  mighty  at  their  pleasure, 
zefose  to  do  it. 

It  seems  to  have  been  supposed  that  Menzies,  by  giving  an  obligation  in  favour 
of  ihird  parties,  gave  something  more  than  if  he  had  granted  an  obligation  in  favour 
of,  Robertson  and  Company  in  direct  terms.  This,  however,  is  a  mistake.  Let  it  be 
sapposed  that  one  of  the  creditors  of  Robertson  and  Company  had  used  arrestments 
in  die  hands  of  Menzies,  or  rather,  let  it  be  supposed  that  an  extrajudicial  trustee  for 
the  whole  creditors  had  used  arrestments,  these  arrestments  would  not  have  created  or 
produced  any  security  for  the  debt  in  favour  of  Robertson  and  Company.  But  it  is  said 
that  Robertson  and  Company,  having  themselves  recently  become  insolvent^  and  a 
seqaestration  of  their  estate  awarded,  their  creditors  will  now,  to  a  certainty,  rank  on  the 
estate  of  Menzies,  which  may  so  far  relieve  the  estate  of  Robertson  and  Company.  But, 
in  ^h.^  first  place,  the  validity  of  the  vote  must  be  tried  according  to  the  state  of  matters 
at  the  date  on  which  the  oath  was  emitted.  In  the  next  place,  the  same  state  of  things 
would  have  occurred  if  the  creditors  of  Robertson  and  Company  had  used  arrestments 
in  the  hands  of  Menzies ;  and,  last  of  all,  if  the  estate  of  Menzies  pay  any  part  of  the 
debts  of  Robertson  and  Company,  the  payment  will  be  made  with  Robertson  and  Com- 
pany's own  money,  and  thus  the  company  gets  nothing  more  than  its  own  funds  or  pro- 
perty out  of  the  hands  of  Menzies. 

When  a  debtor  binds  himself  personally  as  cautioner  for  his  creditor,  he  does  not 
thereby  grant  to  his  creditor  a  seciurity  which  requires  to  be  valued ;  BeWs  Bank,  Law, 
vol.  ii.  p.  374,  4th  edit.  The  *'  others  "  there  alluded  to  as  sureties  must  evidently  be 
somebody  else  than  the  debtor  himself. 

Kennedy,  in  support  of  the  objection,  pleaded — It  seems  perfectly  clear  that,  if  the 
creditors  of  Robertson  and  Company  draw  any  dividend  from  Menzies's  estate,  that 
dividend  must  be  deducted  from  the  dividend  of  Robertson  and  Company  themselves, 
who  can  only  be  entitled  to  rank,  or  state  themselves  [121]  as  creditors  for  the  balance. 
It  ia  therefore  perfectly  evident,  upon  the  general  principals  of  accounting  at  common  law, 
that  if  Robertson  and  Company  were  entitled  to  vote  at  all,  by  the  dividend  from  the 
state  of  Menzies  being  less  than  the  debt  due  to  them,  they  ought  at  least  to  have  made 
some  deduction.  It  is  impossible  to  doubt  that  the  claim  is  compensated  to  the  full 
extent  of  the  dividend  which  the  creditors  of  Robertson  and  Company  may  draw  from 
Menzies's  estate,  on  the  debts  already  lodged,  to  the  extent  of  L.4000,  that  is,  in  all  pro- 
bability, to  a  greater  extent  than  the  whole  of  the  claims  of  Robertson  and  Company. 

In  the  sense  of  the  statute,  a  security  for  a  debt  is  any  separate  obligation  or  arrange- 
ment by  which  a  debt  may  be  extinguished,  either  in  whole  or  in  part, '  without  actual 
payment  by  the  debtor.  Now,  it  cannot  be  denied  that  at  least  some  part  of  Robertson 
and  Company's  debt  will  be  extingushed  by  Menzies  paying  a  dividend  to  their  creditors 
in  consequence  of  his  cautionary  obligation.  This  dividend,  great  or  small,  must  be 
deduced  from  the  debi^  as  Robertson  and  Company  are  secured  that  their  debt  will  be 
extinguished,  either  in  whole  or  in  part,  without  any  payment  upon  their  claim  for 
.L.950  from  the  estate  on  which  they  now  seek  to  rank  as  creditors  without  any  deduction 
whatever ;  and,  therefore,  they  do  hold  a  security  which  ought  to  have  been  specified  in 
the  affidavit. 

The  case  of  Bow  against  Spankie,  tU  supra,  where  a  promissory  note  was  signed  by  the 
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bankrupt  alone  without  any  third  party,  and  where  it  was  found  that^  though  the  amonnt 
must  be  deducted  from  the  claim,  and  the  vote  only  good  for  the  balance,  does  notary 
here ;  as  it  is  perfectly  evident  that»  if  a  bill  for  L.950  had  been  granted  by  the  bank- 
rupt alone,  but  not  specified  in  the  affidavit,  it  would  in  the  present  case  have  had 
the  same  effect  in  destroying  the  vote,  whether  considered  as  a  voucher  or  seeonty. 
Butt  besides,  in  the  decision  referred  to,  no  third  parties  were  concerned ;  whereas,  in 
the  present  case,  there  is  not  only  an  interest  in  the  creditors  of  Robertson  and  Company, 
but  there  is,  in  the  strictest  sense  of  the  words,  a  separate  security  both  to  them  anl 
Robertson  and  Company,  by  the  responsibility  of  the  persons  who  subscribed  the  bflk 
along  with  Menzies. 

If  Menzies,  instead  of  becoming  a  co-obligant  in  the  bills  to  the  creditors  of  Robertna 
and  Company,  had  simply  indorsed  to  Robertson  and  Company  the  separate  aocepcance 
of  one  of  these  creditors  to  the  same  amount^  this  clearly  would  have  been  "  the  acceptance 
of  a  third  party ; "  and,  according  to  the  definition  by  the  other  party,  would  have  been  a 
security  in  the  strict  sense  of  the  word.  But  although  Robertson  and  Company  were  in 
possession  of  such  an  acceptance,  they  would  be  in  no  better  situation  than  they  are  at 
present^  for  they  could  not  claim  payment  from  their  own  creditor,  whoee  aceeptaoce 
had  been  indorsed,  as  he  would  be  entitled  to  plead  in  compensation  the  bill  which  he 
himself  held  against  Robertson  and  Company,  and  thus,  in  the  hypothetical  as  well  asm 
the  real  [1221  case,  the  only  effect  of  it  would  be  to  relieve  Robertson  and  CompaDj,  pro 
tatUOf  from  the  claim  of  that  creditor,  and  thus  extinguish  their  debt  against  Meziaea. 
If  arrestments  had  been  used  by  a  trustee  for  the  whole  creditors  of  Robertson  and  Com- 
pany, it  would  at  all  events  be  clearly  a  security  in  favour  of  these  creditors;  and  if  the 
whole  creditors  obtain  a  security  for  the  debt»  the  result  is  exactly  the  same  as  if  Bobeii- 
son  and  Company  had  personally  received  it ;  and,  if  the  debt  was  paid  in  oonseqaence, 
Robertson  and  Company  cannot  claim  it  over  again  as  they  have  now  done. 

Robertson  and  Company  may  not  have  been  able  to  foresee,  at  the  time  of  making  die 
claim,  that  their  creditors  would  rank  on  Menzie's  estate,  and  might  have  no  power  to 
compel  such  ranking ;  yet  this,  though  it  may  affect  the  amount,  is  of  no  conaequenoe  as 
to  the  general  question.  It  may  be  said,  in  every  case,  that  it  is  impossible  to  know 
whether  a  claim  will  actually  be  made  upon  any  document  of  debt ;  but  it  is  enough  that 
there  is  a  clear  ground  of  liability ;  and  they  must  have  known  that  their  creditors  woe 
entitled  to  rank.  Besides,  all  these  creditors  had  actually  claimed  before  the  election  of 
a  trustee,  and  they  might,  as  allowed  by  the  statute,  have  altered  the  valuation  of  thdr 
security. 

The  daim  is  also  struck  at  by  the  twenty-fourth  section  of  the  Act  as  being  a  eoatmged 
debt.  As  Menzies  was  entitled  to  retention  of  the  debt^  or  could  have  refused  to  pay  it 
till  relieved  of  his  cautionary  obligation — BelVs  Com.  p.  128,  sect  806,  4th  edit— 
Strachan  against  Town  of  Aberdeen,  1709,  2  Fount,  509 — Forbes^  240,  it  is  perfeedj 
clear  that  the  debt  is  not  due  till  he  is  so  relieved ;  and  as  it  is  uncertain  when  he  will 
be  relieved,  or  what  dividend  Robertson's  creditors  may  draw  from  Menzies's  estate, 
Robertson  and  Company  fall  under  the  description  of  persons  whose  claims  are  merely 
"  contingent  or  depending  on  an  uncertain  condition,"  who  are  not  allowed  by  the  statote 
to  vote  for  trustee. 

The  Court  sustained  the  objection  to  the  vote. 

[S.C,  2  S.  160.] 


No.  35.     F.C.  N.S.  VIL  123.     6  Feb.  1823.     2nd  Div.— Lord  Meadowbank. 

Wkbstbr,  Pursuer. — J.  Clerk,  J.  Campbell. 

WsBSTEBS,  Defenders. — Jameson, 

Substitute  and  Conditional  Institute — Succession, — Under  a  disposition  to  three  dsixsn, 
in  conjunct  fee  and  liferent,  the  longest  liver  of  them,  and  to  the  assignees  of  tbe 
longest  liver,  with  power  to  them,  or  survivor,  to  dispone  gratuitously  or  oneroudy; 
and  **  in  the  event "  of  another  sister  surviving  them,  in  favour  of  trustees^  for  her 
behoof,  during  all  the  days  of  her  lifetime,  but  for  her  liferent  use  allenarly,  and 
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after  her  deaih  to  another  sister  in  liferent^  hut  for  her  liferent  use  only,  and  to  her 
daughters^  equally  among  them,  their  heirs  and  assignees  whatsoever,  in  fee — found 
that  the  fee  was  in  these  daughters,  and  not  in  the  heir  at  law  of  the  survivor  of 
the  three  sisters,  the  first  disponees. 

Four  sisters,  Anne  Caroline,  Sophia,  Marion,  and  Isahella  Brands,  on  25th  Octoher 
1796,  executed  a  mutual  deed  of  settlement,  hy  which,  under  certain  provisions,  they 
disponed  to  each  other,  and  the  survivor  and  longest  liver,  and  to  the  heirs  and 
assignees  of  the  longest  Hver,  all  their  heritable  property. 

In  December  1807,  three  of  them,  Anne  Caroline,  Sophia,  and  Marion,  purchased 
some  heritable  property  in  Aberdeen ;  and  the  disposition  was  taken  "  to  and  in  favours 
of  Anne  Caroline,  Sophia,  and  Marion  Brands,  in  conjunct  fee  and  liferent,  the  longest 
liver  of  them,  and  to  the  assignees  of  the  longest  liver ;  and,  in  the  event  of  their  sister. 
Miss  Isabella  Brands  surviving  them,  to  and  in  favour  of  James  Brands,  Esquire, 
hanker  in  Aberdeen,  and  William  Kennedy,  advocate  there,  in  trust  for  behoof  of  the 
said  Isabella  Brands,  during  all  the  days  of  her  lifetime,  but  for  her  liferent  use  only ; 
and,  after  her  death,  to  Mrs.  Margaret  Brands  (another  sister)  relict  of  the  deceased 
Thomas  Webster  of  Balcaithly,  in  liferent,  for  her  liferent  use  only,  and  to  Ann, 
Margaret,  and  Sophia  Webeters,  daughters  of  the  said  Thomas  Webster,  equally 
among  them,  their  heirs  and  assignees  whatsoever,  in  fee,  but  subject  to  the  conditions 
and  provisions  under  written."  This  declaration  was  added :  "  But  declaring  always, 
tiiat  notwithstanding  the  rights  of  liferent  and  fee,  conceived  in  favour  of  the  other 
disponees  before  named  [12^  ^^  ^^^  ^  ^  ^^^  power  of  the  said  Misses  Anne 
Caroline,  Sophia,  or  Marion  Brands,  or  survivor  of  them,  alone  to  sell  or  convey  the 
subjects  before  disponed,  either  gratuitously  or  for  an  onerous  cause,  without  the 
consent  of  the  other  disponees,  if  they  shall  think  proper."  The  deposition  also 
contained  an  obligation  to  infeft  the  three  sisters  and  the  survivor  of  them,  and  their 
foresaids,  and  the  other  disponees,  according  to  their  several  and  respective  rights  of 
liferent  and  fee ;  but  no  infef tment  was  ever  taken. 

Ann  Caroline  survived,  not  only  the  two  sisters  to  whom,  along  with  her,  the 
disposition  was  taken,  but  her  sisters  Isabella  and  Mrs.  Webster;  and  died  without 
any  settlement  being  executed  by  any  of  them  affecting  their  heritable  property,  except 
the  general  disposition  in  1796.  Upon  her  death,  her  nieces,  the  Misses  Webster, 
expede  a  service  as  heirs  of  provision  under  the  disposition  in  1807,  and,  upon  the 
retonr,  were  infeft  more  burgi  upon  the  unexecuted  procuratory. 

John  Webster,  the  son  of  Mrs.  Margaret  Brands  or  Webster,  expede  a  service  as 
heir  general  of  his  aunt,  Miss  Ann  Caroline  Brands ;  and  in  that  character  brought  a 
reduction  of  the  service  and  infeftment  of  his  sisters,  on  the  ground  that  the  fee  of  the 
subjects  was  conceived  in  their  favour  only  in  the  event  that  their  aunt  Isabella  did 
survive  Ann  Caroline,  Sophia,  and  Marion,  her  sisters ;  and  that^  as  she  did  not  survive 
them,  the  sole  condition  on  which  the  fee  was  to  devolve  on  his  sisters  never  took 
place,  and  the  clause  of  devolution  must  be  held  of  no  effect ;  and  that  he,  as  heir  in 
general  and  representative  of  his  aunts,  was  entitled  to  the  fee  of  the  subjects. 

Lord  Meadowbank,  Ordinary,  ordered  informations  to  the  Court. 

The  pursuer  pleaded— Bj  the  absolute  conveyance,  it  is  unquestionable  that  the 
three  ladies  were  coigunct  fiars  during  their  lives;  and  that,  upon  the  demise  of 
any  two  of  them,  the  fee  of  the  whole  property  devolved  on  the  survivor ;  and  had 
the  deed  stopped  at  the  first  clause,  the  property,  upon  the  death  of  the  survivor,  would 
have  descended  to  her  heir;  for  though  heirs  are  not  mentioned  in  the  conveyance, 
but  only  assignees,  still,  as  the  fee  was  in  the  survivor,  and  as  she  executed  no  con- 
veyance, the  property  must  have  descended  to  her  heir;  M^Leod  against  Nicholson, 
Ist  July  1768.  But  even  if  it  should  be  held  that  the  subjects  would  not  be  trans- 
mitted under  the  disposition  1807  to  the  heir  of  the  longest  liver  in  the  general  case, 
they  would  have  descended  to  her  heir  in  virtue  of  the  previous  destination  in  the 
mutoal  settlement  in  1796,  which  never  was  revoked,  and  could  not  be  done  away  by 
the  disposition  in  1807 ;  Eobson  against  Bobson,  18th  February  1794. 

The  next  clause  in  the  disposition  1807,  ''  and,  in  the  eveTii  of  their  sister,  Miss 
Isabella  Brands,  surviving  them,"  &c.  contains  [126]  a  conditional  substitution  in  as 
plain  words  as  can  be  found  in  the  language  of  conveyancing.  The  inference  is 
irreaiBtible,  in  legal  interpretation!  when  a  person  says  he  wishes  another  to  succeed  in 
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a  cectain  event,  that  if  that  eveat  does  not  take  place,  the  party  called  eyentaally  is  not 
meant  to  be  called  at  all.  Miss  Isabella  Brandls  is  not  called  as  a  conjunct  fiai,  but 
only  as  a  liferentrix,  in  the  event  of  her  surviving  her  other  sisters.  She  was  only  a 
conditional  disponee  or  institute,  and  all  that  set  of  substitutes  called  after  her  mie 
equally  conditional  They  are  all  called  in  the  same  sentence  of  the  deed ;  and  the 
words  "in  the  event ^*  are  in  sound  construction  applicable  to  each  of  them.  It  has 
never  been  doubted  that  the  condition  of  failure  of  heirs  of  the  grantor  applied  to  the 
succession  of  the  last  substitute  called  by  the  deed,  as  well  as  to  that  of  the  institnte; 
but  a  condition  is  not  more  clearly  or  powerfully  expressed  by  the  words  "vhom 
faUingj^*  than  by  the  words  " in  the  event"  In  fact  these  last  words  are  admitted  to 
create  a  condition  against  the  disponee  or  institute,  which  ever  she  may  be  called ;  and, 
in  that  case,  the  deed  must  be  construed  in  the  same  way  as  any  other  deed  containing 
a  conditional  institution  and  substitution. 

The  Court  can  know  nothing  of  the  intentions  of  parties  except  from  the  deeds 
before  them,  and  cannot  overrule  the  expressed  will  of  a  party  executing  a  settlement  or 
destination,  on  the  ground  that  they  must  have  meant  something  else  which  may  appear 
more  rational  and  proper  than  what  the  language  used  bears,  particularly  when  the 
attempt  made  is  to  defeat  the  right  of  the  heir  at  law,  who  stands  equally  nearly  related 
to  the  original  disponees,  and  whose  right  is  not  to  be  cut  off  unless  the  intention  to  do, 
so  is  clearly  and  effectually  expressed.  There  are  a  variety  of  cases  relating  to  con- 
ditional institutions  and  substitutions  where  the  Court  have  uniformly  judged  according 
to  the  legal  interpretation  of  the  deeds,  and  not  according  to  any  presumptions  which 
might  be  raised  as  to  the.  intentions  of  parties;  Hamilton  against  Wilson,  8Ui 
December  1687,  Hare, ;  Dickson  against  Stevenson  and  Richardson,  23d  Febraaiy 
1697,  Fount, 

The  clause  in  the  disposition  1807  reserving  power  to  the  three  ladies,  or  survivor 
of  them,  to  sell  the  subjects,  or  convey  them  either  gratuitously  or  for  an  onerous 
cause,  does  not  establish,  as  contended  for  by  the  defenders,  that,  notwithstanding  the 
words  used  in  the  dispositive  clause,  the  three  leidies  meant  to  convey  the  subjects 
absolutely  and  not  conditionally  to  the  defenders.  They  must  have  been  introduced 
merely  to  make  the  title  of  the  original  disponees  quite  clear  to  a  purchaser,  in  case  of 
their  wishing  to  sell,  or,  at  all  events,  can  only  be  exhibited  as  an  over  anxiety  upon 
the  part  of  the  conveyancer  to  shew  that  the  subject  was  the  absolute  property  of  the 
three  ladies,  and  to  meet  the  case  that  might  have  occurred  of  their  wishing  to  make  a 
different  destination,  even  in  the  event  of  Isabella  surviving,  and  to  make  it  clear  Uiat 
they  were  entitled  to  [126]  cut  out  the  defenders  even  in  that  event.  The  case  of 
Roxburgh,  23d  June  1807,  does  not  support  the  argument  of  the  defenders,  where  the 
expressions  heir-male  were  held  to  be  controlled  by  expressions  in  other  clauses  of  the 
deed,  and  to  be  equivalent  to  heirs-male  of  the  body,  because,  in  that  case,  to  put  any 
other  construction  on  the  term  would  have  rendered  the  deed  contradictory,  and,  in 
many  respects,  nugatory;  and,  besides,  it  was  clear  that  the* two  terms  were  meant 
to  describe  the  same  class  of  heirs.  In  the  case  of  Richardson  against  Stewart,  5th 
July  1821,  the  same  attempt  to  apply  the  Roxburghe  case  was  made  without  saccess; 
and,  in  that  case,  as  the  condition  had  never  been  purified,  the  conditional  substitatioa 
was  held  as  evacuated. 

The  defenders  pleaded — They  never  disputed  that  if  there  is  no  effectual  destinatioa 
of  the  property  in  their  favour,  the  pursuer,  as  heir-at-law  of  his  last  surviving  aunt^ 
may  be  entitled  to  succeed,  although  there  is  no  destination  to  the  heirs  of  Uie  hist 
survivor ;  but  what  is  an  extremely  material  point  in  the  present  case  is,  that  unless 
their  construction  of  the  deed  be  adopted,  it  contains  no  destination  whatever  of  the 
ultimate  fee.  The  only  destination  of  it  is  in  the  clause,  immediately  after  the 
liferents,  providing  it  to  the  defenders ;  and  it  is  altogether  inconceivable  that  a  partj 
should  make  a  destination  without  disposing  of  the  fee  at  all,  or  pointing  out  to  what 
class  of  successors  it  was  to  go.  The  reason  that^  in  the  first  part  of  the  clause,  there  is 
a  destination  in  favour  of  the  assignees  of  the  survivor,  although  not  to  heirs,  is 
sufGiciently  obvious.  The  three  ladies  were  determined  to  retain  to  the  longest  liver  the 
absolute  power  of  disposal  and  of  altering  the  destination^  if  the  survivor  should  think 
fit ;  and  it  was  from  some  doubt  as  to  the  exercise  of  this  power,  if  the  destination  was 
not  expressly  made  to  assignees,  that  it  was  taken  to  assignees  and  not  to  hein.  The 
careful  omission  in  this  part  of  the  clause  to  insert  heirs  and  successors  shows  in 
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moat  decisiTB  mannery  that  the  ultimate  destination  of  the  fee,  subject  always  to  a 
po'wer  of  alteration,  was  to  be,  not  in  the  lieirs-at-law  of  the  suryivor,  but  in  the 
defenders,  who  are  called  as  nominatim  fiars,  and  their  heirs  and  successors  whomsoever. 
The  provision  in  the  after  part  of  the  deed  as  to  the  three  ladies,  or  survivor  of  them, 
selling  or  disposing  of  the  subjects,  shews  that,  but  for  this  reserved  power,  there  was 
an  absolute  disposition  of  fee  to  the  defenders,  and  that  it  was  necessary  to  reserve  the 
power  of  alteration  in  order  to  control  that  disposition. 

This  is  purely  a  question  of  intention ;  and  effect  must  be  given  to  the  will  of  the 
disponees,  even  although  it  may  not  have  been  expressed  in  the  happiest  possible  terms, 
or  although  words  might  have  been  used  which,  if  taken  per  se^  and  unexplained  by  the 
context  or  other  parts  of  the  deed,  might  bear  a  different  construction.  If  it  plainly 
appears  from  other  parts  of  the  same  deed,  that  the  terms  were  used  in  a  loose  or  more 
comprehen- [127] -sive,  or  in  a  stricter  or  more  limited  sense,  than  their  ordinary 
technical  and  legal  signification,  the  Court  have  held  themselves  bound  to  give  effect  to 
the  true  intention  and  meaning  of  the  deed  in  opposition  to  the  legal  and  technical 
signiiication  of  the  terms  used;  StaiVy  b.  4,  tit.  42,  sect.  21,  Koxburghe  Cause,  td  supra. 
The  case  of  Richardson  against  Stewart,  ut  supra,  has  been  misapprehended,  as  the  heirs- 
porHaners  were  found  entitled  to  succeed,  in  consequence  of  there  being  a  destination  to 
the  heirs  and  assignees  whatsoever  of  the  heirs-malq  of  the  marriage,  before  the 
conditional  substitution.  In  the  present  case,  it  would  be  an  absurdity  to  hold  that  it 
could  be  intended  to  give  the  fee  to  the  defenders,  in  case  the  first  liferentrix  survived, 
and  the  liferents  thus  took  effect  while  they  were  to  have  no  right  at  all,  if  it  should  so 
happen  that  those  who  were  to  have  an  eventual  liferent  should  predecease  the  last  of 
the  three  ladies.  And  this  the  more  as  Isabella  was  the  eldest  of  the  whole  sisters,  and 
was  in  such  a  state  of  mind  as  required  trustees  to  be  appointed  for  her ;  and  it  would 
inyolve  this  greater  absurdity,  that  if  Isabella  should  predecease  the  three  sisters,  and 
Mra.  Webster  should  survive  them,  she  was  to  have  an  absolute  and  unlimited  right  of 
fee,  while,  according  to  the  pursuer's  construction,  if  Isabella  survived  her  three  sisters, 
Mro.  Webster  was  to  have  a  liferent  only. 

The  words,  "  in  the  event  of  their  sister.  Miss  Isabella  Brands,  surviving  them,"  was 
not  intended  as  a  condition,  without  which  the  destination  of  the  defenders  was  not  to 
take  effect,  but  for  a  purpose  altogether  different.  It  was  brought  in  only  as  intro- 
ductory matter  to  the  conveyance  of  the  eventual  liferent^  and  perhaps  was  not  strictly 
necessary ;  because,  as  it  was  declared  that  the  trustees  were  to  hold  merely  during  the 
lifetime  of  Isabella,  it  might  have  been  sufficiently  implied  that,  if  she  predeceased  the 
last  of  the  conjunct  fiars,  the  conveyance  to  trasbees  for  her  behoof  would  take  no  effect. 
It  is  true  that,  where  a  liferent  is  to  be  provided  to  a  party  after  the  decease  of  another 
party,  the  liferent  is  in  one  sense  conditional,  as  it  depends  on  the  survivance  of  tlie 
liferenter.  Bat  the  stating,  in  terminis,  a  condition  which  must  have  been  implied,  can 
make  no  difference  on  the  destination  itself,  or  upon  other  and  subsequent  destinations. 
The  interposition  of  any  number  of  liferents,  before  the  ultimate  destination  of  the  fee, 
can  never  create  a  conditional  institution  in  so  far  as  regards  the  fee.  The  liferent  is  a 
mere  burden,  upon  which  the  existence  of  the  fee  does  not  in  the  slightest  degree 
depend. 

The  Court  were  unanimously  of  opinion,  that  on  a  fair  construction  of  the  destina- 
tion, though  not  conceived  in  strict  legal  language,  the  condition  was  only  meant  to 
apply  to  the  liferents,  and  not  to  the  fee;  and  that,  as  there  were  only  assignees 
mentioned  in  the  first  part  of  the  clause,  it  was  distinguished  from  the  case  of 
Richardson,  where  the  technical  terms  of  "  heirs  and  [128]  assignees  whatsoever  of  the 
said  heira-male,"  were  used.    They,  therefore,  sustained  the  defences  in  the  reduction. 

[S.C.,  2  S.  168.] 
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Na  39.        F.C.  N.S.  VII.  138.     12  Feb.  1823.    2nd  Div.— Lord  Cringletie. 

Mrs.  Hardib,  Pursuer. — ffope. 

Kay's  Tbustbks,  Defenders. — H,  Lurnsden. 

Armualreni, — It  being  found  that  a  claim  to  a  share  of  the  goods  in  communion  was  vfA 
extinguished  pro  tanto  by  a  legacy  left  to  the  next  of  kin  by  the  surviving  husbuid, 
interest  found  due  from  the  date  of  the  wife's  death,  and  not  merely  from  the  date  of 
citation. 

The  circumstances  of  this  case  are  detailed,  17th  January  1821  (No.  LXY.  FiL 
CoU.)  when  it  was  decided  that  the  claim  to  the  share  of  the  goods  in  oommuiioa 
claimed  by  Mrs.  Hardie,  the  next  of  kin  of  the  wife,  was  not  extinguished  pro  Umio  Ij 
the  legacy  left  to  her  by  Kay,  the  surviving  husband ;  and  a  question  then  arose  as  to 
the  period  from  which  this  claim  was  to  bear  interest 

Lord  Cringletie,  Ordinary,  to  whom  the  case  had  been  remitted,  found,  "thit 
interest  on  the  share  of  the  goods  in  communion  is  not  constituted  by  any  writtn 
obligation,  neither  is  it  due  by  law ;  and,  therefore,  being  a  debt  payable  on  demand, 
can  only  be  due  ex  mora,  which  could  not  arise  until  demand  was  made  for  payment, 
and  therefore  that  interest  is  only  due  from  the  date  of  citation  to  this  action." 

Mrs.  Hardie  petitioned^  and  pleaded — The  Court  have  decided  the  main  question, 
upon  the  ground  that  the  late  Mr.  Kay,  in  point  of  fact,  either  was,  or,  by  legil 
presumption,  must  be  held  to  have  been,  perfectly  aware  that  the  petitioner  had,  at  tiie 
period  of  bis  wife's  death,  a  claim  to  half  the  goods  in  communion.  The  question, 
therefore,  now  is,  whether  Mr.  Kay,  not  being  entitled  to  retain  the  funds  in  question, 
and  knowing  that  he  was  not  entitled  to  retain  them,  can  yet  be  allowed  to  draw  Uie 
full  benefit  of  these  funds  for  several  years,  without  any  claim  for  interest  being 
competent  to  the  parties  entitled  to  reclaim  these  fonds  from  his  trustees  and 
representatives.  The  interest  is  a  necessary  concomitant  of  the  funds  themselves;  and 
the  interest  derived  by  Mr.  Kay  cannot  be  considered  as  bona  fide  pereepfue^  as  ithaa 
been  [138]  determined  that  he  was  fully  aware  of  the  petitionees  claim.  Besides,  tiie 
doctrine  relative  to  the  bona  fide  consumption  of  fruits  and  profits  applies  solely  to  the 
possessor  of  lands  or  other  eubjeds^  the  profits  of  which  are  obtained  after  pecnniaiy 
outlay  and  trouble,  and  where  the  possession  is  under  a  title  colourable  in  law,  but  not 
to  moveables,  the  profits  of  which  are  obtained  without  trouble,  and  especially  whan 
the  alleged  right  is  contrary  ''  to  common  or  known  law ; "  Stair^  b.  iL  tit.  1,  sect  24 

There  is  no  such  general  rule  regarding  interest  on  legal  claims  as  due  on  account  of 
mo^'O,  as  stated  by  the  Lord  Ordinary ;  and,  at  all  events,  such  rule  does  not  apply  to 
this  case.  Mr.  Kay  cannot  be  considered  as  a  party  liable  for  a  debt  constituted  by  any 
written  obligation,  and  with  the  amount  of  which  the  creditor  thought  fit  to  entnist  his 
debtor.  The  funds  on  which  interest  is  now  claimed  were  never  placed  in  his  bands, 
nor  did  he  become  debtor  of  the  petitioner  by  any  paction  or  agreement  between  them. 
He  was  an  intromitter  with  funds  which  did  not  belong  to  him,  and  of  which  it  has  been 
found  by  the  Court  he  was  in  the  full  knowledge  that  he  had  no  right  to  the  possession. 
His  liability  arose  from  that  circumstance,  and  not  from  the  constitution  of  any  proper 
debt,  such  as  occurs  in  those  classes  of  cases  in  which  questions  arise  in  regard  to  tenns 
of  payment — ^the  mora  of  the  debtor,  or  the  neglect  of  the  creditor.  In  the  case  of  a  debt 
constituted  by  a  bill  payable  on  demand,  there  is  a  regular  agreemeni  between  ths 
parties ;  and  interest  cannot,  therefore,  be  due  on  that  which,  by  the  agreement  of 
parties,  is  declared  not  to  be  payable  until  demand  is  made.  But  interest  here  cleaily 
and  necessarily  arises  from  the  very  nature  of  Mr.  Kay's  possession ;  Enk,  b.  iiL  tit  3, 
sect.  79.  The  debtor  cannot  plead  neglect  against  the  creditor,  when  he  himself  has  no 
tiUe  of  possession  whatever,  but  is  a  mere  intromitter  with  the  funds  of  others.  A 
variety  of  cases  have  been  decided  where  interest  h^B  been  found  to  be  due  even  after  a 
very  considerable  interval,  and  although  no  demand  had  been  made  for  payment; 
Fergoseon  against  Stewart,  1 6th  June  1763;  Dawson  against  Sir  James  Pringle,  15tk 
iym»  1808;  Scott  against  Pattison,  17th  June  1820  (not  reported). 

Ki^^s  trustees  answered — ^The  former  judgment  of  the  Court  did  not  proceed  on  the 
^vvuttd  ol  Mr.  Kay's  being  all  along  aware  of  the  petitioner's  claim  to  one-half  of  the 
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goods  in  communion ;  for  although,  in  the  Lord  Ordinar/s  interlocutor,  it  xb  declared 
tiiat  the  legacy  must  be  presumed  to  have  been  given  by  Mr.  Kay  in  ignorance  of  his 
being  debtor  to  the  petitioner,  there  ia  nothing  in  the  interlocutor  of  the  Court  altering 
this  interlocutor  which  can  be  construed  as  bearing  that  they  differed  on  this  point  from 
the  Lord  Ordinary. 

Mr.  Kay  cannot  be  considered  as  an  intromitter  with  funds  without  any  title.    Kot 

only  was  he  previously  in  possession  of  [140]  the  whole  goods  in  communion,  but^  in  virtue 

of  the  most  regular  and  complete  legal  title ;  and  there  is  no  ground  for  supposing  that  he 

entertained  the  least  doubt  of  the  validity  of  this*  title  in  consequence  of  his  wife's 

death ;  JSrsk.  b.  iii  tit.  9,  sect  49 ;  Lady  Ecdes  against  Douglas,  March  1686,  Did. 

voL  i.  p.  110.     Instead  of  being  a  vitious  intromitter,  he  unquestionably  was  an  optima 

fide  possessor ;  and  his  responsibility  and  liability  must  be  regulated  accordingly.     The 

case  of  Fergusson  against  Stewart^  ui  suprOy  was  that  of  an  executor,  who  is  merely  a 

trustee,  and  of  course  liable  for  the  interest  on  the  sums  he  collects,  which  he  knows 

perfectly  belong  to  others.     The  case  of  Dawson  against  Pringle,  tU  supra^  regarded  a 

minister's  stipend,  which,  being  of  an  alimentary  nature,  must  always  bear  interest ;  and 

the  same  observation  applies  to  the  case  of  Scott  against  Pa(ti8on,  which  also  regarded 

stipend.     The  claim  of  the  petitioner  to  a  share  of  the  goods  in  communion  was 

unquestionably  of  the  nature  of  a  claim  to  a  debt  payable  on  demand  from  the  hour 

when  Mrs.  Kay  died ;  and  if  the  petitioner  had  demanded  payment  soon  after  that 

period,  and  it  had  been  disputed  by  Mr.  Kay,  there  might  have  been  just  ground  for 

contending  that  he  or  his  representatives  should  be  liable  in  interest.     But  she  made  no 

such  demand ;  and,  by  her  silence,  obtained  from  Mr.  Kay  a  legacy,  and  thus  has  not 

suffered,  but  has  actually  profited  by  not  making  the  demand  at  the  time  the  claim  was 

due. 

The  Court  altered  the  Lord  Ordinary's  interlocutor,  and  found  interest  due  from  the 
death  of  Mrs.  Kay. 


Na  40.       F.C.  N.S.  VII.  141.     14  Feb.  1823.     2nd  Div.— Lord  Pitmilly. 
Earl  of  Minto,  Pursuer. — Cranstoun,  Fullerton,  Murray, 
Sir  William  F.  Elliot,  Defender. — Clerk,  Moncrieff,  B.  Bell. 

Impliad  Will — Heir  and  Executor — Clatiee. — A  party  entailed  his  estate  in  Scotland, 
and  by  a  clause  in  the  deed  bound  himself,  his  *'  heirs,  executors,  and  successors,  to 
free  and  relieve  the  said  lands  and  estate,  and  the  heirs  of  tailzie  who  shall  succeed 
thereto,  of  all  debts  to  which  I  shall  be  liable  at  the  time  of  my  death."  Of  the 
same  date,  he  disponed  his  whole  property,  wherever  situated,  to  trustees,  under 
certain  conditions  and  provisions,  for  the  payment  of  his  debts.  He  afterwards 
disposed  of  his  whole  property  in  England,  by  a  writ  in  the  English  form,  whereby  he 
also  ratified,  approved  of,  and  confirmed  the  deed  of  entail,  "  in  the  whole  articles, 
tenor,  and  contents  thereof" — found  that  the  residuary  legatee  of  the  universitua  of 
the  succession  in  England  was  bound  by  the  clause  for  relieving  an  entailed  estate 
and  the  heirs  of  entail  of  debt. 

The  late  William  Elliot  of  Wells,  on  26th  February  1806,  executed  an  entail  of  his 
estate  of  Wells,  including  the  baronies  of  Hadden  and  Ormiston,  in  favour  of  himself 
and  the  heirs-male  of  his  body ;  whom  failing,  in  favour  of  certain  other  substitutes, 
which  contained  the  following  clauses :  "  And  I  hereby  bind  and  oblige  me,  and  my 
heirs-at-law,  and  my  executors  and  successors,  to  free  and  relieve  the  said  lands  and 
estate,  and  the  heirs  of  tailzie  who  shall  succeed  thereto,  of  all  debts  to  which  I  shall 
be  liable  at  the  time  of  my  death." 

"  But  declaring  that  no  revocation  or  alterations  on  these  presents  shall  be  inferred 
by  implication  or  construction,  but  only  from  an  express  writing  under  my  hand,  or 
under  the  hand  of  a  person  duly  authorized  by  a  writing  under  my  hand."  ^'  And  in  case 
these  presents  shall  not  be  revoked  or  altered  by  a  writing  under  my  hand,  then,  although 
I  should  happen  to  take  any  riffht  or  infef tment  of  the  lands  and  estate  hereby  disponed, 
or  any  part  thereof  to,  and  in  &vour  of  myself,  and  my  heirs  and  assignees  whomsoever, 


-^:;S  SABL  OF  MDITO  V.    SIR   WILLIAM   F.    ELLIOT.      F.a  18S8,  ft&  m 

r  a»    r  ji  rsvour  of,  any  other  heir  than  the  hein  of  tailzie  hereby  called,  yet  ^tum 

T—ni  T  -aail  x  ritfeccoal  against  such  other  heirs,  for  compelling  them  to  dennde  ia 
^•u«r   t  zttb  Msr  of  caikie  heiein  before  specified." 

Ittfl   ^f  t^he  aame  date,  and  on  the  narrative  of  having  executed  the  deed  of  enttul, 

It.   iljL'ji*  iSBcuced  a  ^nezal  trust  conveyance  of  all  his  lands  and  estates  and  effeeti^ 

irnubuie  iod  moveable,  with  power  to  borrow  money,  and  to  sell   the  unentailed 

'fvpvrfiT*  wd  .uso  the  baronies  of  Hadden  and  Ormiston,  if  the  trustees  should  find  it 

!M«8aaacy>  for  paymmit  ol  his  debts,  and  for  the  other  purposes  of  the  trust    Hie 

*ti£THjiMft  A  :iM  tzuat  were  for  payment  of  debts  and  legacies,  for  an  annuity  of  L.iOO  to 

.a»  ittir  ox  aotail  in  poanssion,  till  the  expiry  of  the  trust ;  and  for  purchasing  the  land- 

:aa  tod  :ite  ceimia  of  the  barony  of  Hadden,  in  case  the  same  should  not  be  sold.    Tbe 

'.ZTia4~aeii^  >U80  contained  this  clause : — "  And  in  order  that  the  said  lands  and  othsR, 

•noica  Ui%)  ciaiii  trustees  are  hereby  allowed  to  dispose  of  as  aforesaid,  may  not  be  brooght 

:v  ^aie,  either  unneoeflBarily  or  under  disadvantageous  circumstances,  I  hereby  grant  to 

ii^m,  tuii  vliaezetiaoaiy  powers  to  determine,  at  all  times,  as  to  the  propriety  of  bringing 

UM  iHDM  oo  dale ;  and,  if  a  sale  shall  be  judged  necessary,  to  delay  and  postpone  the 

jiuiM  for  a  longer  or  a  shorter  period,  as  they  shall  see  proper ;  it  being  my  wish  that 

vie  aniti  lands  and  others,  which  my  said  trustees  are  hereby  allowed  to  sell,  espedallj 

oM  oaKtmy  ol  Hadden,  may  not  be  sold,  in  case  my  trustees  shall  be  of  opinion  that  mj 

iebi3^  and  the  other  burdens  which  may  a£fect  this  trusty  can  by  degrees  be  paid  (^ 

ur^m  tb^  soxplus  rents  of  the  estate  and  other  funds,  in  a  longer  or  a  shorter  time^  with- 

siufi  any  considerable  inconvenience,"  &c. 

V.>ii  7th  December  1809,  Mr.  Elliot  executed  a  supplementary  deed,  making  certain 
^tecafiioQS  on  the  trust-deed,  and  containing  this  clause  : — "  In  order  that  my  aud 
icuAteee  may  be  the  better  enabled  to  satisfy  and  pay  such  debts  as  may  be  owing  hy 
HM  at  the  time  of  my  death,  as  also  the  legacies  and  annuities  hereinafter  mentionet^ 
^  such  other  legacies  and  annuities  as  I  may  hereafter  appoint  to  be  paid,  and,  in 
^aacal»  that  they  may  be  enabled  the  more  speedily  to  accomplish  the  purposes  of  the 
^aid  trust,  without  having  recourse  to  a  sale  of  that  part  of  my  entailed  estate,  which  bj 
;he  said  trust-deed  is  allowed  to  be  sold^  or  any  part  thereof,  as  it  is  my  most  anxioas 
wu»h  and  desire,  and  which,  though  expressed  in  the  said  trust-deed,  I  here  anxiouslj 
repeat,  that  the  said  debts  and  others  may  be  gradually  satisfied  and  extinguished  oat  of 
she  rents  and  profits  of  my  said  entailed  estate,  and  any  other  funds  falling  under  the 
9aid  trust ;  and  that  a  sale  of  any  part  of  my  said  entailed  estate  allowed  to  be  sold,  if 
U  can,  without  great  incouvenience  and  disadvantage,  be  avoided,  may  not  take  place; 
but,  at  the  same  time,  always  giving  to  my  said  trustees  full  discretionary  powers  of 
judging  and  acting  in  this  matter  as  to  them  shall  seem  fit." 

This  deed  also  contains  this  clause  :  "  And  whereas  I  am  possessed  of  certain  fundi 
aud  effects,  situated  in  England,  which  I  may  dispose  of  by  a  deed  in  the  English  form 
therefore,  I  [143]  hereby  declare  that  any  such  deed  executed  by  me,  and  unrevoked  at 
my  death,  shall  carry  right  to  such  funds  and  effects  situated  in  England,  so  far  as  thereby 
oonveyed,  settled,  or  bequeathed,  and  the  same  shall  not  be  held  or  considered  as  Ming 
under  my  foresaid  trustnleed." 

On  the  4th  July  1816,  Mr.  Elliot  executed  a  kst  will  and  testament  in  the  Engli^ 
form,  in  which,  after  bequeathing  certain  special  legacies  of  moveable  articles,  there  is 
this  clause :  ''  All  my  books,  and  whatsoever  other  effects  and  property  I  may  die 
|K>8MS8ed  of  in  England,  I  give  and  bequeath  into  the  aforesaid  Gilbert  Earl  of  MinU^ 
\m  condition  that  he  pays  certain  legacies :  And  I  do  hereby  appoint  the  said  Gilbert 
Karl  of  Minto,  and  Ambrose  Glover,  executors  of  this  my  last  will  and  testament:  And 
I  also  hereby  confirm  the  entail  and  trust-deed  by  me  already  made  of  my  Scotch  estate, 
and  of  my  property  in  that  part  of  Great  Britain  called  Scotland." 

Mr.  Elliot  was  owing  a  debt  of  L.  15,000  to  Mr.  Crawford  Balfour^  which  was 
heritably  secured  over  the  lands  of  Ormiston  and  Hadden.  He  afterwards  sold  the 
lAnds  of  Ormiston  to  Mr.  Mein ;  and,  immediately  thereafter,  intimated  to  Mr.  Balfour, 
iu  proper  form,  that  his  debt  would  be  paid  off  at  the  expiry  of  the  stipulated  period  of 
^ix  months. 

L  16,000  of  the  purchase  money  of  Ormiston  was  then,  by  Mr.  Elfiofs  desire, 
remitted  to  London,  and  invested  in  his  name  in  Government  funds.  The  heritable 
debt  being  afterwards  transferred  by  Mr.  Balfour  to  Mr.  Ainslie,  he  agreed  to  renoonoe 
the  sacuhty  over  the  lands  of  Oirmiston,  which  had  been  sold,  and  to  restrict  hia 
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heritable  bond  to  the  barony  of  Hadden,  which  was  contained  in  the  entail  executed  by 
Mr.  Elliot 

Upon  the  death  of  Mr.  Elliot,  before  the  expiry  of  the  period  of  intimation,  certain 
proceedings  were  instituted  in  the  Court  of  Chancery  at  the  instance  of  Sir  William 
Ellioty  the  heir  of  entail,  for  the  purpose  of  getting  the  money  lodged  in  the  funds 
transferred  to  him ;  but  Tz^o  decision  was  pronounced,  the  Vice- Chancellor  having 
intimated  an  opinion  that  the  question  was  one  which  ought  to  be  tried  under  the  law 
of  Scotland,  and  before  the  Scottish  courts.  In  the  meantime,  the  Earl  of  Minto  had 
brought  an  action  against  the  trustees  of  Mr.  Elliot,  and  against  Sir  William  Elliot,  con- 
cluding "  that  neither  the  trustees  under  the  foresaid  deed  of  trust,  and  other  settle- 
ments relative  to  the  testator's  Scotch  property,  nor  the  heirs  of  entail  under  the  foresaid 
deed  of  tailzie  of  Wells  and  others,  have  any  right  or  interest  in  or  to  the  said  property 
or  funds  which  belonged  to  the  testator  at  the  period  of  his  decease,  and  situated  or 
lodged  in  England,  the  same,  by  the  aforesaid  declaration  contained  in  the  said  supple- 
mentary settlement^  being  specially  exempted  from  the  operation  of  the  said  trust-deed ; 
and  it  ought  further  to  be  found  and  declared  that  the  said  trustees,  gva  such,  and  the 
said  heir  of  entail  to  the  estate  of  Wells  and  others,  and  that  the  Scotch  estates  and 
funds  to  which  they  [144]  have  right  respectively,  are  liable  to  free  and  relieve  the 
pursuer  and  the  said  English  succession,  of  and  from  the  payment  of  all  debts,  legacies, 
and  annuities,  due  and  bequeathed  by  the  testator,  and  which,  by  the  said  Scotch  settle- 
ments, as  well  as  from  certain  of  them  being  real  burdens  on  the  Scotch  estates,  or 
annuities  having  respect  to  a  tract  of  future  time,  fall  by  law  to  be  paid  without  relief 
from  the  Scotch  estates,  and  funds  there." 

Lord  Fitmilly,  Ordinary,  ordered  informations  to  the  Court ;  and  a  coonter  action 
was  brought  by  Sir  William  Elliot,  concluding  that  the  sum  vested  in  the  government 
securities  did  of  right  belong  to  him,  as  heir  apparent  of  William  Elliot ;  or  at  least 
that  it  belonged  to  his  trustees,  and  ought  to  be  applied  in  payment  of  the  debts  due  by 
him,  to  the  effect  that  his  entailed  estates  may  thereby  be  so  far  relieved. 

TTpon  advising  the  informations,  the  Court  found  "  that  neither  Sir  William  Elliot 
and  the  heirs  of  entail  of  the  estate  of  Wells,  nor  the  trustees  under  the  settlements 
executed  by  the  late  William  Elliot  of  his  Scotch  estates,  are  entitled  to  relief  from  the 
Earl  of  Minto,  as  executor  under  the  English  will,  of  any  debts  or  obligations  which, 
by  the  law  of  Scotland,  are  burdens  on  the  heritable  estate  of  the  said  WUliam  Elliot." 

Sir  William  Elliot  petitioned^  and  pleaded — Although,  by  the  law  of  Scotland,  a 
debt  heritably  secured  is  a  proper  burden  on  the  heritable  estate,  and  payable  by  the 
heir  without  relief  against  the  executor,  yet  it  is  equally  clear  that  a  person  who  settles 
his  property  by  a  deed  or  will,  may,  by  express  declaration  of  intention,  regulate  the 
payment  of  his  debts,  and  give  relief  to  his  heir  of  heritable  debts  against  his  executor, 
or  relief  to  his  executor  of  personal  debts  against  his  heir.  Where  a  man's  whole  estate 
and  property  are  settled  by  deeds,  every  such  question  must,  in  a  great  measure,  be  a 
qiuBgtio  voluntatis.  For  although  it  is  settled  that  it  is  only  by  express  declaration  of 
intention  that  the  common  rules  of  relief  can  be  inverted,  still  it  never  was  doubted 
that  they  may  be  changed  by  express  will ;  and  where  such  express  declaration  of 
intention  has  once  been  made  in  a  solemn  deed^  the  legal  presumptions  are  thereby 
taken  away,  and  a  strong  presumption  raised  in  favour  of  that  declaration,  as  the  will  of 
the  testator,  which,  in  its  turn,  can  only  be  altered  by  an  express  provision  to  the 
contrary;  Campbells  against  Campbell,  4th  January  1747,  Etlk, ;  Waddell  against 
Waddell,  1814,  not  reported,  reversed  in  House  of  Lords  9th  March  1818. 

Mr.  Elliot  provided  expressly  by  his  deed  of  entail  that  his  executors  and  successors 
should  relieve  the  heirs  of  entail  of  all  debts,  and  that  neither  the  deed  of  entail,  nor  any 
of  its  provisions,  should  be  held  to  be  revoked  or  altered  by  implication,  but  only  by 
express  writing  to  that  effect ;  and  it  cannot  be  pre-  [145]  -tended  that,  in  any  of  the 
trast-deeds  or  codicils,  or  in  the  English  will,  there  is  a  single  word  which  can,  by  any 
construction,  be  interpreted  as  an  express  alteration  of  that  clause  of  the  entail  by  which 
the  heir  of  entail  is  to  have  relief  of  all  debts  against  all  the  granter's  other  heirs, 
executors,  and  successors ;  and,  indeed,  the  English  will,  on  which  Lord  Minto's  whole 
title  rests,  expressly  confirms  the  deed  of  entail  in  omnibus^  .and  inter  alia  in  that 
clause. 

Although  the  first  trust-deed  conveyed  to  the  trustees,  not  only  the  same  estates  as 
were  coiQprehended  in  the  entail,  but  cdl  his  other  funds  and  property  Vfherever  situated, 
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bankrapt  alone  witlioiit  any  third  party,  and  where  it  was  found  that^  though  the  amooot 
must  be  deducted  from  the  claim,  and  the  vote  only  good  for  the  balance,  does  nQt  apply 
here ;  as  it  is  perfectly  evident  that^  if  a  bill  for  L.950  had  been  granted  by  the  Isnk-  i 
rupt  alone,  but  not  specified  in  ^e  affidavit,  it  would  in  the  present  case  have  liad  | 
the  same  effect  in  destroying  the  vote,  whether  considered  as  a  voucher  or  seemity.  I 
But,  besides,  in  the  decision  referred  to,  no  third  parties  were  concerned ;  whereti,  m 
the  present  case,  there  is  not  only  an  interest  in  the  creditors  of  Robertson  andCompanj, 
but  there  is,  in  the  strictest  sense  of  the  words,  a  separate  security  both  to  them  lad 
Robertson  and  Company,  by  the  responsibility  of  the  persons  who  subscribed  the  bSk 
along  with  Menzies. 

If  Menzies,  instead  of  becoming  a  co-obligant  in  the  bills  to  the  creditors  of  Rol)eit80D  ' 
and  Company,  had  simply  indorsed  to  Robertson  and  Company  the  separate  aooeptuxa  \ 
of  one  of  these  creditors  to  the  same  amount,  this  clearly  would  have  been  "  the  acoeptsra  ! 
of  a  third  party ; "  and,  according  to  the  definition  by  the  other  party,  would  have  beeas  I 
security  in  the  strict  sense  of  the  word.  But  although  Robertson  and  Company  were  ii  \ 
possession  of  such  an  acceptance,  they  would  be  in  no  better  situation  than  they  an  il  \ 
present,  for  they  could  not  claim  payment  from  their  own  creditor,  whose  acceptanee  'i 
had  been  indorsed,  as  he  would  be  entitled  to  plead  in  compensation  the  bill  which  In  | 
himself  held  against  Robertson  and  Company,  and  thus,  in  the  hypothetical  as  well  nia  | 
the  real  [122]  case,  the  only  effect  of  it  would  be  to  relieve  Robertson  and  Company,  jn  I 
tantOf  from*  &e  claim  of  that  creditor,  and  thus  extinguish  their  debt  against  Mrami  i 
If  arrestments  had  been  used  by  a  trustee  for  the  whole  creditors  of  Robertson  and  Cod-  : 
pany,  it  would  at  all  events  be  clearly  a  security  in  favour  of  these  credUors;  and  if  tiis  i 
whole  creditors  obtain  a  security  for  the  debt,  the  result  is  exactly  the  same  as  if  Robert- 
son  and  Company  had  personally  received  it ;  and,  if  the  debt  was  paid  in  consequence^ 
Robertson  and  Company  cannot  claim  it  over  again  as  they  have  now  done. 

Robertson  and  Company  may  not  have  been  able  to  foresee,  at  the  time  of  makiog  the 
claim,  that  their  creditors  would  rank  on  Menzie's  estate,  and  might  have  no  power  (9 
compel  such  ranking  j  yet  this,  though  it  may  affect  the  amount,  is  of  no  conseqoenoe  18 
to  the  general  question.  It  may  be  said,  in  every  case,  that  it  is  impossible  to  knov 
whether  a  claim  will  actually  be  made  upon  any  document  of  debt ;  but  it  is  enough  tbat 
there  is  a  clear  ground  of  liability  j  and  they  must  have  known  that  their  creditois  wen 
entitled  to  rank.  Besides,  all  these  creditors  had  actually  claimed  before  the  election  d 
a  trustee,  and  they  might,  as  allowed  by  the  statute,  have  altered  the  valuation  of  their 
security. 

The  claim  is  also  struck  at  by  the  twenty-fourth  section  of  the  Act  as  being  a  eoiHat^ai 
debt.  As  Menzies  was  entitled  to  retention  of  the  debt,  or  could  have  refused  to  pay  it 
till  relieved  of  his  cautionary  obligation — BdVe  Gam.  p.  128,  sect  806,  4th  edit- 
Strachan  against  Town  of  Aberdeen,  1709,  2  Fount.  509— Forbes,  240,  it  is  peifeedy 
clear  that  the  debt  is  not  due  till  he  is  so  relieved ;  and  as  it  is  uncertain  when  he  viil 
be  relieved,  or  what  dividend  Robertson's  creditors  may  draw  from  Menzies's  eetite, 
Robertson  and  Company  fall  under  the  description  of  persons  whose  claims  ate  mezdj 
*'  contingent  or  depending  on  an  uncertain  condition,"  who  are  not  allowed  by  the  stetate 
to  vote  for  trustee. 

The  Court  sustained  the  objection  to  the  vote. 

[S.Q,  2  S.  160.] 


No.  35.     F.C.  N.S.  VIL  123.     6  Feb.  1823.     2nd  Div.— Lord  Meadowbank. 

Wkbstkb,  Pursuer. — J.  Clerk,  J,  Campbell. 

Wbbstbks,  Defenders. — Jameson^ 

Substitute  and  Conditional  Institute — Succession. — Under  a  disposition  to  thiee  ostein 
in  conjunct  fee  and  liferent,  the  longest  liver  of  them,  and  to  the  assignees  of  tlte 
longest  liver,  with  power  to  them,  or  survivor,  to  dispone  gratuitously  or  onerously; 
and  '*  in  the  event "  of  another  sister  surviving  them,  in  favour  of  trusteee^  i(ff  i" 
behoof,  during  all  the  days  of  her  lifetime,  but  for  her  liferent  use  allenariyi  oi 
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compooed  of  the  clause  in  the  deed  of  entail,  obliging  the  heirs  at  law,  executors,  and 
snoceaaois,  to  reHeye  the  heir  of  entail.  The  testator's  directions  as  to  the  disposal  of 
his  propeirty,  and  the  payment  of  his  debts,  are  contained  in  various  deeds  connected 
with,  and  expressly  beariog  reference  to,  each  other ;  and  it  is  only  from  a  complex 
view  of  the  whole  that  his  intention  must  be  inferred.  The  respondent  ad-  [147]  -mits 
the  effect  of  the  deeds  as  they  originally  stood ;  but  Mr.  Elliot  had  the  full  power  of 
rsYoking  or  altering  these  arrangements ;  and  he  actually  did  alter  them  by  the  supple- 
mentary trust-deed  and  English  will. 

By  the  supplementary  trust-deed,  on  the  very  ground  ''of  his  earnest  wish  and 
desire  that  the  said  debts  and  others  may  be  gradually  satisfied  and  extinguished  out  of 
the  rents  and  profits  of  my  said  entailed  estate,"  he  restricted  the  heir's  allowance,  and 
he  reserved  right  to  convey  his  funds  in  England,  and  that "  the  same  should  not  be 
held  or  considered  as  foiling  under  my  foresaid  trust-deed." 

He  declares  in  one  and  the  same  deed,  that  his  debts  are  to  be  paid  "  out  of  the 
funds  earned  by  the  trust " — retains  the  entailed  estate  within  the  trust — and,  at  the 
same  time,  provides  that  certain  funds,  in  a  particular  situation,  which  It  is  his  inten- 
tion to  bequeath  by  a  separate  deed,  ahdU  not  faJl  under  the  trust ;  and  yet  it  is  main- 
tained that  these  funds,  specially  bequeathed,  shall  still  be  subject  to  the  relief  of  the 
entailed  estate. 

Even  though  he  had  expressed  himself  much  less  clearly  than  he  has  done  in  the 
other  deeds,  the  English  property  would  be  secured  from  any  claim  of  relief.  By  the 
trust-deed,  his  whole  moveable  property  is  conveyed  wherever  situated;  and  it  is 
unquestionable  that  that  conveyance  would  have  been  quite  sufficient  to  carry  the 
property  in  England,  as  well  as  every  where  else.  When,  therefore,  he,  a  domiciled 
Scotchman,,  chose  to  bequeath  to  the  respondent  the  whole  of  his  property  sUuoUe  in 
England^  that  could  only  be  viewed  as  a  specific  legacy,  from  its  very  nature  free  from 
the  burden  of  debts  which  were  exigible  from  the  trustees,  his  general  executors. 

It  affords  no  answer  to  this  to  state  that  the  respondent,  being  appointed  executor 
of  the  English  will,  and  taking  aU  the  property  situated  in  England,  took  under  an 
universal  title,  subjecting  him  to  the  payment  of  debts.  The  apparent  universality  of 
the  title  merely  arises  from  the  expressions  which  it  was  necessary  to  use  in  describing 
the  special  bequest  which  the  testator  intended  to  leave.  When  a  party  chuses  to  leave 
aU  his  money  in  a  particular  drawer,  or  all  his  property  and  effects  in  a  particular  house 
or  particular  county,  it  is  impossible  to  contend  that  any  universal  title  descends  on  the 
legatee.  If  the  bequest  of  the  English  property  to  the  respondent  had  been  contained 
in  the  supplementary  trust^eed — a  circumstance  which  would  clearly  not  have  affected 
the  presumable  intentions  of  the  testator — there  could  not  be  a  doubt  that  it  would  just 
have  been  a  special  legacy  free  from  all  liability  for  debts,  the  same  as  any  of  the  other 
special  legacies ;  and  it  can  make  no  difference  that  the  testator,  instead  of  inserting 
this  bequest  in  the  trust-deed,  merely  reserved  his  right  to  make  it  in  a  separate  deed 
in  the  English  form.  It  is  just  assuming  the  very  question  to  lay  down  that  the  respon- 
dent could  have  been  made  liable  in  gene-  [148]  -ral,  and  without  reference  to  the  local 
situation  of  the  property  devolved  on  him,  as  the  proper  representative  of  the  testator. 
The  property  in  England,  whether  bequeathed  by  special  legacy,  or  remaining  part  of 
the  vmversiUu  of  the  succession,  must  of  course  have  been  liable  for  his  debts  to  the 
persons  who  chose  to  resort  to  the  jurisdiction  to  which  it  was  subject.  But  the 
trustees  were  appointed  his  executors,  and  intromitters  with  his  property  wherever 
situated,  while  the  respondent  is  only  the  legatee  of  certain  effects  speciaUy  described  by 
their  local  situation ;  and  his  appointment  of  executor,  being  strictly  limited  to  those 
effects^  could  neither  confer  any  general  power  of  administration,  nor  impose  any 
general  liability. 

It  is  unnecessary  to  discuss  the  question  whether,  on  the  supposition  that  the  ^vy 
^Ttj  siiuaied  in  Scotland  had  been  merely  conveyed  to  the  trustees,  and  that  Mr. 
Elliot  had  died  without  any  settlement  of  his  English  property,  the  executors  at  law 
tsking  up  the  English  property  would  have  been  liable  in  relief  of  the  heir  of  entaiL 
It  is  possible  they  might  have  been  liable,  as,  in  that  case,  they  would  have  taken  by  an 
universal  title,  while  the  Scotch  trustees  would  have  taken  by  a  conveyance  limited  to  the 
Scotch  property.  But  this  supposed  case  leaves  out  of  view  the  distinguishing  features 
of  the  present.  The  testator  does  not  omit  his  English  property  from  his  settlements,  so 
as  that  it  could  be  taken  up  by  the  executors  at  law ;  but  having  made  over  his  whole 
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property,  including  even  his  entailed  estate,  he  afterwards  executed  a  deed  of  alteratian, 
by  which  he  retained  the  entailed  estate  under  the  operation  of  the  trust,  and  e?eD 
subjected  to  it  a  part  of  the  rents  which  had  been  formerly  excluded,  upon  the  state- 
ment that  his  debts  were  to  be  paid  out  of  the  trust  funds ;  and  then  provided  for  the 
special  case  of  his  bequeathing  the  property  in  England  by  a  separate  deed,  under  tbe 
express  declaration  that  it  should  not  fall  under  the  trust — that  is,  should  not  fono 
part  of  the  funds  from  which  the  debts  should  be  paid. 

Besides,  by  the  English  will,  all  the  property  in  England  is  made  oyer  to  the 
respondent,  on  condition  that  he  pays  certain  special  legacies  there  set  down— expres- 
sions which  are  of  great  importance  in  limiting  the  liability  attached  to  the  beqaest 
when  it  is  considered  that  the  whole  of  the  property,  including  the  entailed  estate,  is 
conveyed  to  the  trustees  "  for  the  uses,  ends,  and  purposes,  and  under  the  ccnditkm 
after  expressed;"  one  of  which  is  the  payment  of  his  debts.  The  only  eondition 
attached  to  the  English  will  was  the  payment  of  the  special  legacies  contained  in  it; 
while  the  payment  of  the  debts  formed  a  special  burden  and  condition  of  the  tnul. 
But,  what  is  more,  the  English  will  contains  directions  as  to  che  testator's  funeral ;  snd, 
therefore,  his  funeral  expences  might  have  naturally  been  supposed  a  burden  on  the 
English  succession.  But,  in  the  memorandum  attached  to  the  English  will,  he  dediies 
that,  '*  by  a  [149]  trust-deed  executed  by  me  in  Scotland,  I  have  provided  for  my 
funeral  expences."  If  the  testator  viewed,  as  he  most  unquestionably  appears  to  haTe 
done  from  this  memorandum,  the  imposition  of  the  funeral  expences  on  t^e  trust-deed 
as  binding  the  trustees  to  pay  them  without  relief  against  the  English  property,  it 
necessarily  follows  that  he  must  have  considered  the  trust  funds  as  liable  in  tdie  same 
way  for  the  debts  without  relief,  as  no  distinction  is  made  in  the  trust-deed  between 
the  expression  as  applicable  to  the  funeral  expences  and  the  debts  in  generaL 

An  argument  was  also  maintained  by  the  parties  on  the  circumstances  attending  the 
investing  the  part  of  the  price  of  the  lands  in  the  government  funds,  which,  it  w» 
contended  by  Sir  WOliam  Elliot,  shewed  an  intention  on  tbe  part  of  Mr.  Elliot  to 
appropriate  this  sum  to  payment  of  the  special  debt  affecting  the  lands  sold  and  the 
entailed  estate ;  while  it  was  contended  by  Lord  Minto  that^  although  Mr.  Elliot  might 
have  had  an  intention  of  paying  off  that  debt  at  a  certain  future  period,  yet  that  his  last 
will,  coupled  with  his  own  act  of  vesting  the  money  in  England,  shewed  his  intention 
that^  in  the  event  of  his  death  before  payment,  it  should  go  to  him ;  and  that  all 
reference  to  his  intention,  as  distinguishable  from  his  intention  expressed  in  his  deeds  of 
settlement^  was  out  of  the  question.  But  it  is  unnecessary  to  report  the  detail  of  thn 
argument,  both  as  it  was  founded  on  a  variety  of  letters  and  transactions  as  indicating 
Mr.  Elliot's  intentions  of  appropriating  the  money  in  the  funds  to  the  payment  of  that 
debt,  and  as  the  Court,  in  deciding  the  case,  went  generally  on  the  intentions  as  expresNd 
in  the  different  deeds  and  settlements. 

Lord  Robertson, — The  succession  of  the  late  Mr.  Elliot  is  regulated  by  a  variety  of 
different  deeds.  1«^,  There  is  a  deed  of  entail.  2d^  A  trust-deed  executed  of  the  same 
date  as  the  deed  of  entail,  and  with  a  view  to  carry  into  effect  some  of  the  provisions 
engrossed  in  the  entail.  3(£,  A  supplementary  trust-deed.  And,  laeUyy  a  latter  will, 
which  more  particularly  respects  his  property  in  England.  We  must  consider  all  these 
deeds  together,  as  it  is  upon  them  combined  that  the  decision  of  the  case  must 
depend. 

The  deed  of  entail  conveys  the  estate  to  a  certain  series  of  heirs,  and  contains  pro- 
hibitory, irritant,  and  resolutives  clauses ;  and  also  a  very  anxious  clause  respecting  the 
debts  adjecting  the  lands  which  were  entailed.  This  clause  is  in  Uiese  terms :  "  And  I 
hereby  bind  and  oblige  me  and  my  heirs  at  law,  and  my  executors  and  successors,  to 
free  and  relieve  the  said  lands  and  estate,  and  the  heirs  of  tailzie  who  succeed  theretOi 
of  all  debts  to  which  I  shall  be  liable  at  the  time  of  my  death."  If  this  daase  had 
9tood  alone,  there  could  have  been  no  question  that  all  the  property,  other  than  the 
entailed  estate,  would  have  been  [150]  liable  for  the  debts,  as  well  as  all  his  hein,  in 
whatever  character  they  might  have  succeeded. 

In  order  to  make  thi»  clause  effectual  Mr.  Elliot  executed  the  trust-deed ;  but  this 
deed  contains  a  most  explicit  reservation  of  a  power  to  alter  or  revoke,  in  whole  or  in 
part.  After  this,  a  supplementary  trust-deed  was  executed,  which  contains  this  dause: 
"  And  whereas  I  am  possessed  of  certain  funds  and  effects,  situated  in  England,  which 
I  may  dispose  of  by  a  deed  in  the  English  form ;  therefore,  I  hereby  declare  that  any 
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sach,  deed,  executed  by  me,  and  unrevoked  at  my  death,  shall  carry  right  to  such  funds 
and  effects  situated  in  England,  so  far  as  thereby  conveyed,  settled,  or  bequeathed,  and 
the  same  shall  not  be  held,  or  considered  as  falling  under  my  foresaid  trustdeed.'' 

After  these  deeds  were  executed,  Mr.  Elliot  executed  an  English  will,  regulating  the 
sacoeeaion  of  his  property  in  England,  which,  after  containing  some  special  legacies,  has 
this  clatifie:  "All  my  books,  and  whatsoever  other  effects  and  property  I  may  die 
poflBeasad  of  in  Engliuad,  I  give  and  bequeath  to  the  foresaid  Gilbert  Earl  of  Minto,  on 
condition  that  he  pays  Ambrose  Glover,  &c  and  I  do  hereby  appoint  the  said  Gilbert 
EbeI  of  Minto,  and  Ambrose  Glover,  executors  of  this  my  last  wUl  and  testament ;  and 
I  alao  hereby  conffrm  the  entail  and  trust-deed  by  me  already  made,  of  my  Scotch  estate, 
and  of  my  property  in  that  part  of  Great  Britain  called  Scotland." 

Now,  after  all  these  deeds  were  executed,  Mr.  Elliot  sold  part  of  the  entailed  estate  ; 
and  part  of  the  price  of  the  property  sold,  to  the  amount  of  L.  16,000,  was  transmitted 
to  England,  and  applied  in  purchase  of  government  stock,  which  stood  in  the  name  of 
Mr.  EMot  at  the  time  of  his  death.  In  these  circumstances,  the  question  arises,  let,  « 
What  effect  is  to  be  given  to  the  English  will,  and  whether  Lord  Minto  is  entitled  to 
the  money  vested  in  the  Ez^lish  funds,  which  is  undoubtedly  situated  in  England ;  or, 
2c2y  Whetiier  that  will  has  been  counteracted  by  expressions  of  intentions  on  the  part  of 
Mr.  Elliot^  as  to  the  mode  in  which  these  funds  were  to  be  applied  at  a  future  period, 
but  which  intentions  were  never  carried  into  effect;  or,  3c2,  Whether  the  will  is  to  be 
controlled  by  the  terms  of  the  deed  of  entaiL 

As  to  Mr.  Mein  who  purchased  the  part  of  the  property  sold,  and  which  was 
affected  by  this  debt,  he  had  an  interest  and  a  right  to  have  retained  the  price,  or  as 
much  of  it  as  might  have  been  sufficient  to  answer  that  debt,  in  his  own  hands.  But  he 
did  not  do  so ;  he  paid  the  whole  price ;  and  he  did  not  reserve  any  power  or  control 
over  the  money  so  paid.  On  the  contrary,  it  appears  from  the  letters  quoted  in  the 
answers,  that  the  money  was  left  entirely  in  the  hands  of  Messrs.  Drummonds  the 
bankers,  in  the  power  and  at  the  disposal  of  Mr.  Elliot ;  and  Mr.  Mein  was  satisfied  that 
he  had  no  further  interest  in  the  matter,  for  he  makes  no  appearance  in  this  action. 

P.51]  The  English  deed  conveys,  as  clearly  as  words  can  convey,  all  the  property 
whidi  belonged  to  him,  and  was  situated  in  England,  to  the  Earl  of  Minto ;  and  I  really 
cannot  conceive  any  thing  more  express  than  the  words  of  that  deed  with  regard  to  the 
intention  of  the  testator.  We  must  always  recollect  that  a  latter  will  is  an  expression 
of  the  intention  of  the  deceased  up  to  the  day  of  his  death.  In  so  far  as  it  is  not 
altered,  it  is  the  expression  of  his  intention  to  the  last  moment  of  lus  life.  But  it  is 
said  that  there  is  real  evidence  of  the  intention  of  Mr.  Elliot  to  apply  this  particular 
fand  remitted  from  Scotland  to  the  payment  of  a  particular  debt  affecting  the  Scotch 
estate ;  and  there  is  no  doubt  that  such  an  intention  is  clearly  stated  in  the  letters. 
Bat  that  was  merely  an  expression  of  an  intention  as  to  the  manner  in  which  that 
money  was  to  be  applied  at  a  future  period,  and,  consequently,  it  cannot  affect  any 
express  deed  which  in  law  is  held  to  contain  his  last  and  final  intention  as  to  the 
Implication  of  these  funds.  The  intention  expressed  in  the  letters  of  correspondence  is 
a  cireumstance  to  which  we  cannot  attend.  We  can  only  consider  what  is  the  effect  of 
the  deeds  actually  executed  by  Mr.  Elliot. 

Much  is  said  about  the  question  of  relief  between  heir  and  executor.  That  question, 
in  so  far  as  it  is  left  to  the  operation  of  the  law,  is  quite  settled.  There  is  no  doubt 
that  a  person  may  express  his  intentions  in  such  a  manner  as  to  alter  the  provisions  of 
the  law.  But  any  such  intention  must  appear  from  the  settlements  themselves,  and  is 
not  to  be  inferred  from  extraneous  circumstances  to  be  afterwards  brought  out,  in  order 
to  afl&x  a  meaning  to  the  testator's  words,  clearly  contrary  to  his  plain  and  obvious 
intention  at  the  time  when  he  made  his  settlements.  We  are  not  to  be  misled  by  such 
circumstances  to  adopt  a  meaning  different  from  the  plain  words  of  the  testator. 

A  good  deal  is  said  about  the  appropriation  of  this  sum  supposed  to  have  been  made 
by  Mr  Elliot ;  but  if  by  this  any  thing  more  is  meant  than  an  indication  of  the  intention 
of  the  testator  to  apply  this  sum  in  a  particular  way  at  a  future  period,  I  cannot  think 
the  argument  well  founded ;  there  is  an  intention  certainly,  but  no  appropriation ;  there 
was  nothing  done  which  carried  that  intention  into  effect.  With  regard  to  Mr.  Elliot, 
he  had  power  to  execute  this  deed,  so  as  to  convey  this  particular  sum,  not  to  the 
trustees,  but  to  Lord  Minto.  It  appears  from  the  passage  which  I  have  read  that  it  was 
clearly  reserved  to  him  to  alter  in  whole  or  in  part ;  and  when  I  take  that  clause  into 
F.C.  VOL.  n.  41 
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view,  with  the  clauses  in  the  supplementary  deed  of  trusty  declaring  that  the  En^ish 
funds  shall  not  fall  under  the  trust,  and  with  the  English  will  itself,  no  doubt  is  left  in 
my  mind  that  here  there  was  an  express  revocation  of  all  the  provisions  of  the  entail, 
in  so  far  as  regards  this  sum,  and  that  the  English  property  was  not  to  be  buidenad 
with  any  debts  beyond  those  imposed  by  the  will  itself.  The  interpretation  of  tiiis 
English  will  [162]  by  Sir  William  Elliot  leads  to  this  absurdity,  that  while  it  conveji 
the  English  property  under  the  burden  of  certain  specific  legacies  only  to  Lord  Mmlio, 
it  is  to  be  subjected  to  other  burdens  which  would  exhaust  the  whole  funds.  No  doabt 
that  will  contains  a  clause  confirming  the  entail ;  but  it  can  only  be  interpreted  ib 
confirming  the  entail  in  so  far  as  it  was  not  inconsistent  with  this  latter  deed.  I  caniiol 
subscribe  to  the  argument  that,  at  the  very  time  when  Mr.  Elliot  was  conveying  tfaie 
property  to  Lord  Minto,  he  was  also  doing,  in  the  same  deed,  what  was  to  prevent  hk 
conveyance  from  lyiving  any  effect.  A  great  deal  of  argument  is  founded  on  the  daose^ 
"  declaring  that  no  revocation  or  alteration  on  these  presents  shall  be  inferred  hj 
implication  or  construction,  but  only  from  an  express  writing  under  my  hand,  or  unds 
the  hand  of  a  person  duly  authorised  by  a  writing  under  my  hand."  fiut  from  what  1 
have  already  said,  and  particularly  from  the  clause  by  which  he  is  empowered  ''to 
revoke  or  alter  any  of  the  conditions,  provisions,  &c.  of  the  entail,"  I  think  there  vie 
here  not  only  a  clear  power  of  revocation,  but  that  that  power  was  actually  exetcisBi 
I  cannot  admit  that  this  deed  ought  to  be  permitted  to  contradict  itself ;  and  we  see  m 
express  reservation  in  the  trust-deed  of  the  English  property,  which  appears  to  me  to  be 
a  sufficient  alteration  of  the  entail. 

Suppose  Mr.  Elliot  had  sold  the  whole  of  his  property  after  making  the  entail,  sod 
had  survived  the  sale  for  many  years,  and  appropriated  the  money  in  the  purchase  d 
government  stock,  and  had  afterwards  died  intestate  in  all  other  respects  bat  that  of 
leaving  these  deeds  behind  him,  and  suppose  this  entail  should,  after  his  death,  hm 
been  found  in  his  repositories  unrecalled  by  any  express  deed — could  it  have  been 
maintained  that,  because  there  was  no  express  revocation,  the  entail  must  be  effectual, 
although  the  subject  of  it  was  exhausted)  I  apprehend  the  exhausting  of  the  s!il:|j«t 
would  have  been  held  as  a  virtual  revocation  of  the  entail.  In  the  same  way,  I  eofi- 
sider  this  as  a  revocation  of  the  entail  to  that  extent ;  and,  therefore,  when  I  see  he  had 
full  power  to  alter,  I  consider  that^  in  executing  this  English  will,  he  only  exeroaed 
that  power  which  he  reserved  to  himself,  and  that  this  must  be  held  as  a  revocation  of 
the  entail  to  that  extent     I  am  therefore  of  opinion  that  the  interlocutor  is  right. 

Lord  Olenlee, — I  was  against  the  interlocutor ;  and  I  am  so  stilL  I  think  the  Ead 
of  Minto  cannot  take  this  subject  without  being  liable  in  relief  to  the  extent  of  what  he 
takes.  I  see  a  great  deal  stated  in  the  answers  as  to  the  impropriety  of  making  an 
arbitrary  selection  from  the  clauses  of  the  deed  of  entail ;  and,  no  doubt,  if  we  are  not 
to  attend  to  the  testator's  injunctions,  the  matter  may  be  soon  settled.  If  Lord  Minto 
means  to  say,  that  there  are  circumstances  enough  in  the  case  to  set  aside  [158]  the 
consideration  of  that  clause,  the  clause  in  the  deed  of  entail  binding  the  testator  and  his 
heirs  and  executors  to  relieve  the  entailed  estate  of  all  debts,  and  that  it  must  be  hskl 
as  not  having  been  written,  the  case  would  be  brought  to  a  very  short  issue.  Bat  here 
it  is  declared  that  revocation  is  not  to  be  implied  by  any  thing  but  an  express  writisg 
under  the  testator's  hand.  So  anxious  was  he  about  this,  that  he  remembered  that 
questions  of  difficulty  might  occur  even  with  regard  to  the  interpretation  of  this  veiy 
declaration  itself ;  and  he  inserted  another  declaration  for  the  express  purpose  of  goard- 
ing  it  still  more,  in  which  he  says,  *'  and  in  case  these  presents  shall  not  be  revoked  or 
altered  by  a  writing  under  my  hand,  then,  although  I  should  happen  to  take  any  right 
or  infef tment  of  the  lands  and  estate  hereby  disponed,  or  any  part  thereof,  to  and  in 
favour  of  myself  and  my  assignees  whomsoever,  or  to  and  in  favour  of  any  other  heir 
than  the  heirs  of  tailzie  hereby  called,  yet  these  presents  shall  be  effectual  against  soch 
other  heirs  for  compelling  them  to  denude  in  favour  of  the  heir  of  tailzie  herein  before 
specified."    This  is  very  different  from  a  simple  clause  about  a  general  succession. 

In  one  of  the  trust-deeds  there  is  a  declaration  by  Mr.  Elliot,  that  his  English  estate 
should  not  be  considered  as  falling  under  the  trust4eed,  but  that  any  thing  which  he 
might  have  there  should  be  carried  by  any  wiU  whic^  he  might  execute  in  the  Eoglirii 
form  ;  and,  accordingly,  he  executed  an  English  will ;  and  I  cannot  doubt  that  it  is 
entitled  to  effect.  There  is  no  doubt  that  the  Earl  of  Minto  is  entitled  to  take  the  whole 
funds  which  were  situated  in  England ;  but  if  he  does  so  in  the  character  of  a  general 


p.c  laaa,  mji.  vu.    earl  of  minto  v.  sir  William  f.  elliot.  643 

lepTeaentatiye,  what  is  it  that  should  relieve  him  from  the  obligations  incumbent  upon 
ail  other  general  representatives  ? 

Sappose,  in  the  very  same  deed  that  contains  the  Scotch  entail,  Mr.  Elliot  had 
bequeathed  his  property  in  England  to  Lord  Minto,  or  suppose  that  he  had  executed  the 
English  will  on  the  same  day  with  the  Scotch  entail,  and  that  he  had  inserted  this 
declaration,  that  he  confirmed  the  deed  of  entail,  and  trust-deed ;  to  be  sure  the  bequest 
woold  have  had  effect ;  but  it  could  only  have  been  under  the  condition  that  Lord  Minto 
was  to  be  liable  to  the  burden  of  relieving  the  heirs  of  entail;  for  that  declaration 
could  not  have  been  inserted  with  any  other  view. 

It  is  said  that  all  that  was  meant  by  confirming  the  deed  of  entail  was  to  declare 
tihat  he  did  not  mean  to  alter  his  succession,  nor  to  alter  his  settlements  in  any  other 
particular.  That  seems  to  me  the  most  extraordinary  supposition  of  all.  How  could 
he  possibly  suppose  that  his  succession  was  touched  or  endangered  by  the  bequest  of  the 
property  in  England )  What  had  it  to  do  with  succession  to  his  Scotch  estate  ?  All 
that  he  could  mean  was,  that  his  former  deeds  were  to  have  their  full  effect  and  opera- 
tion in  every  particular,  notwithstanding  of  the  bsquest  [154]  which  he  was  then 
making  to  Lord  Minto  and  the  other  English  legatees,  in  the  same  way  as  if  the  will 
had  never  been  made. 

Again,  Lord  Minto  might  have  taken  the  English  property  as  Mr.  Elliof  s  general 
representative;  but  could  he  have  done  so  without  being  liable  in  the  whole  conse- 
qaenoes  of  the  clause  by  which  all  the  heirs  and  executors  are  expressly  taken  bound  to 
relieve  the  estate  of  all  debts  and  claims  ?  But  is  the  case  at  all  altered,  when  he  takes 
in  virtue  of  a  will,  which  expressly  confirms  all  the  conditions  of  the  entail  ?  for,  as  I 
said  before,  Mr.  Elliot  never  could  think  that  his  English  will  could  have  the  effect  of 
altering  his  Scotch  settlements.  If  ever  there  was  a  clear  keeping  up  of  the  original 
intention  of  clearing  the  land  edtate  of  all  claims,  and  throwing  them  entirely  upon  the 
executor,  I  am  sure  it  occurs  in  the  present  case. 

It  is  said  that  there  was  no  special  appropriation  of  the  sum  put  into  the  govern- 
ment funds.  Perhaps  there  is  nothing  that  would  have  given  a  claim  in  preference  to 
creditors ;  but  there  is  clearly  enough  to  shew  the  anxious  voluntas  of  the  testator,  that 
this  sum  of  money  should  not  go  unencumbered  to  his  heir  or  executor,  but  should  be 
employed  in  extinguishing  the  debt. 

It  has  been  said  that,  notwithstanding  of  his  declaration  that  his  settlements  were 
not  to  be  considered  as  having  been  altered  by  implication,  there  might  be  implication 
so  strong  as  to  get  the  better  of  that ;  and  the  case  was  put  of  his  having  sold  the  whole 
estate  and  taken  a  money  price  for  it.  That  illustration  does  not  apply  to  the  present 
case.  How  could  there  be  an  entail  of  what  had  been  already  sold  by  himself  to  a  third 
party  1  It  is  quite  clear  that  there  the  trust-deed  would  have  been  evacuated  from  there 
being  no  entail  to  apply  it  to ;  but  no  such  thing  has  taken  place  in  this  case.  We  can 
have  no  doubt  of  Mr.  Elliot's  real  intention ;  and  why  we  should  not  give  effect  to  all 
the  words  of  all  the  deeds  taken  together,  and  the  still  more  undeniable  wishes  and 
intentions  of  all  the  parties  concerned,  I  really  cannot  conceive. 

Lord  Oraigie, — This  is  a  case  of  no  difficulty  in  so  far  as  we  can  discover  the 
intention  of  the  maker  of  the  deeds  from  the  documents  themselves.  There  is  no  doubt 
that  Mr.  Elliot  intended  to  employ  the  money  in  payment  of  Mr.  Balfour's  debt.  But 
we  must  give  our  opinions  upon  what  has  actually  been  done,  and  not  upon  our  con- 
jectures of  what  may  have  been  intended ;  and  taking  the  case  in  this  view,  I  do  not 
think  there  is  much  difficulty. 

In  this  view.  Lord  Minto  takes  nothing  as  executor  at  common  law.  He  claims 
under  the  will  which  was  made  by  the  testator  with  regard  to  his  English  estate,  in 
which  he  is  named  one  of  the  executors. 

The  strong  argument  on  the  part  of  the  defender  is  founded  upon  the  ground  of 
Lord  Minto  being  the  executor,  joined  to  [165]  the  words  in  tho  deed  of  entail,  by 
which  the  testator's  heirs  and  executors  are  taken  bound  to  freu  and  relieve  the  heirs 
of  entail  and  the  entailed  estate  of  all  debts,  and  to  do  every  thing  for  the  support  of 
the  entailed  estate. 

But  I  am  of  opinion,  that  we  are  not  at  liberty  to  take  the  words  of  any  one  deed  in 
opposition  to  the  words  of  all  the  others  that  the  same  person  has  made.  Here  we  are 
not  only  asked  to  do  so,  but,  I  think,  we  are  even  called  upon  to  take  certain  words  of 
one  deed  in  opposition  to  the  other  words  of  the  same  deed.     This  we  cannot  do.     I 
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consider  both  the  deeda  as  parts  of  the  same  traasactioa.  There  is  a  power  of  leToeatiai 
ia  the  deed  of  entail ;  and  the  trast-deed  t^kes  the  trostees  bound  to  pay  not  only  die 
debts  bat  the  legacies  which  this  party  might  grant ;  and  it  appears  to  me  that  era 
after  the  execution  of  the  deed  of  entail,  if  he  had  made  a  deed  of  legacies  that  dead 
would  have  been  effectual  as  a  revocation  of  the  entail  to  that  extent.  Bat  the  troK- 
deed  itself  contains  an  express  obligation  upon  the  trustees  not  merely  to  pay  the  debu 
bat  the  legacies ;  and  then  in  the  supplementary  deed  there  is  an  express  teservatioD  of 
the  English  effects  from  the  operation  of  the  Scotch  deeds ;  and  I  think  that  in  thb 
way  the  party  completely  took  away  the  effects  which  he  had  in  England  from  the 
operation  of  the  trust-deed  and  the  entaiL 

The  question  just  comes  to  be,  the  entailer  having  .sold  part  of  the  eatite^ud 
remitted  a  large  sum  out  of  the  price  to  England,  with  the  intention,  as  we  are  told,  d 
afterwards  paying  off  part  of  the  debt^  but  these  funds  still  remaiaing  in  that  state  wiin 
he  died,  what  effect  is  that  to  have  ?  And,  my  Lords,  unless  your  Lordships  are  to  tib 
upon  you  to  make  a  settlement  for  a  party  which  he  did  not  make  for  himself  I  ctoioc 
see  that  we  can  give  effect  to  the  defender's  plea.  It  seems  now  to  be  admitted  thattki 
settlement  carries  that  part  of  the  proparty  which  was  in  bonis  in  England  to  Loid 
Minto ;  and  I  cannot  see  any  ground  for  maintaining  that  he  is  bound  to  pay  the  debti 
with  it. 

Lord  JuBtice-Olerk. — Though  certainly  I  do  feel,  in  consequence  of  the  gnit 
difference  of  opinion  which  has  been  expressed  by  your  Lordships,  that  this  oese  k 
attended  with  difficulty,  I  must  own  that,  on  a  full  reconsideration  of  it,  I  have  noteea 
sufficient  grounds  to  warrant  me  to  alter  my  former  opinion,  which  was  founded  apoe 
this,  that  the  interlocutor  of  the  Court,  as  it  now  stands,  gives  to  the  will  of  Mr.  filiot 
of  Wells  an  effect  contrary  to  the  intention  of  the  testator  himself  at  the  time  he  made 
it  I  certainly  agree  with  all  your  Lordships  in  being  of  opinion  that  we  ought  not  to 
take  an  isolated  deed  by  itself  in  making  up  an  opinion  upon  this  case.  We  are  not  to 
found  upon  the  entail  by  itself,  or  upon  that  clause  of  it  which  has  been  ao  maefa 
founded  upon.  But  neither  are  we  entitled  to  proceed  upon  the  will  by  itself ;  bat  m 
are  to  form  our  [166]  opinion  upon  the  whole  of  the  deeds  executed  by  the  late  Ittr. 
Elliot^  for  the  purpose  of  regulating  the  succession  to  his  whole  estate,  whether  ii 
England  or  Scotland,  to  enable  us  to  come  to  a  conclusion  as  to  the  effect  to  be  gina  to 
the  one  which  is  put  in  issue  before  us. 

After  the  accurate  summary  which  Lord  Bobertson  has  given  of  the  different  deedi^ 
and  their  clauses,  I  shall  not  again  go  over  that  part  of  the  case.  The  detail  of  t)M 
whole  of  these  had  been  given  by  Sir  William  Elliot,  in  the  clearest  and  most  aocozito 
manner,  in  his  petition ;  and  it  does  not  appear  that,  in  any  one  part  of  that  paper,  tiieie 
has  been  any  one  deed,  or  clause  of  a  deed,  kept  back  from  our  view.  They  an  ill 
brought  fairly  before  us ;  and  your  Lordships,  even  from  the  statement  there,  can  have 
no  difficulty  in  discovering  what  was  Mr.  Mliof  s  object. 

I  must  state,  as  my  firm  opinion,  arising  from  the  whole  deeds  which  he  execatod, 
beginning  with  the  deed  of  entail,  and  going  on  through  the  whole  of  them,  that  it  fV 
Mr.  Elliot's  eniosa  voluntas  that  his  representatives,  heirs,  and  executors  whataoeTer, 
should  concur  with  him  in  the  great  object  which  he  had  in  view  of  diaencumbenng  tb* 
estate  of  Wells,  which  he  seems  to  have  had  a  strong  and  fixed  porpose  to  tiaoflut 
unburthened  to  the  heirs  of  entail.  The  very  clause  with  regard  to  the  order  of  aoocet- 
sion  in  the  deed  of  entail  seems  to  me  to  be  of  importance  in  considering  Mr.  Ellio|'' 
intention,  as  it  corroborates  the  other  clauses,  which  demonstrate  his  anxiety  for  dii- 
encumbering  the  estate.  It  contains  real  evidence  of  what  his  true  object  in  making  As 
settlement  was.  It  describes  the  heirs  not  merely  by  name,  but  telk  you. exactly  who» 
sons  and  grandsons,  &c.  they  were,  so  as  to  shew  conclusively  that  a  tailsied  snooeeBOB 
was  an  object  which  he  had  very  much  at  heart. 

I  agree  with  Lord  Eobertson  as  to  this,  that  the  trustdeed  is  just  to  be  conaidendis 
a  part  of  the  deed  of  entail ;  but  you  must  take  all  the  clauses  of  both  the  deadt 
together ;  and  though  Mr.  Elliot  declares  that  the  trustees  must  fulfil  his  will,  and  i^ 
they  shall  pay  the  legacies  which  he  left,  it  is  upon  his  heirs  and  executors  of  eTtfJ 
description  that  he  lays  the  burden.  No  doubt,  in  the  Scotch  deed  of  entail,  he  npi 
that  he  has  certain  funds  and  effects  in  England ;  and  we  have  a  pretty  good  indicate 
in  the  courcte  of  these  proceedings,  what  the  funds  so  alluded  to  were,  and  tiiat,  ^i^ 
he  executed  bis  deeds,  they  could  not  have  been  very  extensive.     We  see  that  he  wtf  * 
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gentleman  greatly  encambered  with  debt,  who  had  a  house  with  some  pictures,  plate, 
ehina,  and  other  moveables  in  England,  with  perhaps  a  little  money  kept  for  his  use  in 
his  banker's  hands,  but  who  clearly  had  the  most  anxious  wish  to  free  the  estate  which 
he  was  entailing,  ^m  all  debts ;  and  no  man  can  doubt  but  his  house,  with  his  books, 
and  other  moveable  property  mentioned  in  his  will,  was  what  he  had  in  view  when  he 
made  the  reservation  in  the  trust-deed,  with  respect  to  what  he  might  afterwards  dis- 
pose of  by  his  English  will ;  [167]  and  he  declares  that  that  will,  whenever  he  had 
executed  it,  should  have  full  efiect  independently  of  the  trust.  Then  he  comes  to 
execute  the  English  deed ;  and,  if  I  understand  any  thing  of  it  at  all,  it  cannot  admit  of 
the  pursuer's  interpretation.  It  disposes  of  a  variety  of  moveables,  chairs,  pictures, 
books,  china,  and  {date,  in  the  form  of  special  legacies ;  then  it  gives  some  small  sums 
of  money ;  but,  if  I  can  read  the  will  at  all,  it  most  unquestionably  gives  the  general 
l^tee  the  same  sort  of  property  as  a  principal  succession.  It  says,  in  express  terms, 
'<aU  my  books,  and  whatsoever  other  effects  and  property  I  may  die  possessed  of,"  &c. 
It  is  demonstrable  from  this,  on  the  very  face  of  it,  that  the  Earl  of  Minto  was  the 
residuary  legatee ;  and  he  takes  the  whole  residue,  subject  to  the  condition  of  paying 
certain  legacies,  which  your  Lordships  perceive  are  to  a  trifling  amount.  He  takes  the 
whole  residue,  the  whole  universitcu  of  Mr.  Elliot's  English  succession,  as  residuary 
legatee  under  the  English  will.  It  is  in  that  capacity  that  it  is  left  U>  the  Earl  of 
Minto ;  and  he  is  expressly  declared  to  be  one  of  the  executors  of  the  will,  which 
evidently  implies  complete  liability  for  aU  the  debts. 

But  is  it  not  a  most  material  circumstance  which  was  stated  by  Lord  Glenlee,  and 
which  I  cannot  bring  my  mind  even  to  entertain  a  doubt  of,  that  this  gentleman,  who 
had  executed  so  many  deeds  in  the  Scotch  form — who  was  in  daily  correspondence,  as 
your  Lordships  see,  with  his  agents  in  Scotland — and  who  was  a  man  of  a  great  deal 
too  much  intelligence  not  to  know  the  effect  of  his  writings ;  is  it  possible  to  believe 
that  he  could  have  supposed — nay,  he  knew  a  great  deal  too  much  to  have  entertained 
the  idea  for  an  instant — ^that  his  Scotch  deeds  required  the  aid  of  any  thing  he  could  do 
in  England  in  order  to  give  them  effect  ?  and  notwithstanding  of  this,  his  English  will 
contains  this  most  express  proviso— to  which  I,  as  a  judge,  must  give  full  attention — by 
which  it  confirms  the  de^  of  entail  of  his  estate  in  Scotland.  Tour  Lordships  are 
bound  to  suppose  that,  when  he  signed  this  clause,  Mr.  Elliot  had  the  whole  of  the  pro- 
visions in  all  his  deeds  under  his  eye.  From  the  beginning  to  the  end  of  these  different 
settlements,  it  must  be  supposed  that  the  words  and  effects  of  each  of  them  were  com- 
pletely in  his  view  and  recollection. 

I  do  not  in  reality  think  that  Mr.  Elliot  ever  contemplated  the  chance  of  Lord 
Minto  taking  more  thiui  the  small  sum,  or  ipsa  corpora,  that  I  have  mentioned ;  and  the 
question  is,  whether  all  his  views  and  intentions  are  to  be  overturned  in  consequence  of 
an  after  proceeding,  as  to  the  purpose  of  which,  I  will  venture  to  say,  at  least  in  so  far 
as  I  can  judge  by  my  own  mind,  there  is  not  a  possibility  of  even  raising  a  doubt ;  for 
your  Lordships  see  that  his  object  in  selling  Ormiston  was  to  follow  out  the  resolution 
which  he  entertained  when  he  executed  the  entail.  I  do  think  it  perfectly  legitimate  to 
consider  this  part  of  the  proceedings  in  judging  of  the  meaning  of  his  deeds ;  and  your 
Lf^rdships  [168]  see  it  demonstrated  that  the  price  was  transmitted  to  England  for  Uie 
poipoee  of  fulfilling  an  object  which  Mr.  Elliot  had  evidently  very  much  at  hearty  the 
relieving  the  heritable  estate,  of  which  this  barony  had  formed  a  part^  of  all  debt. 
We  have  a  correspondence,  which  shews  that  there  was  a  balancing  in  the  testator's 
mind  whether  it  would  be  best  to  employ  it  in  the  funds  or  send  it  back  again  to  Scot- 
land to  await  the  day  of  payment.  Your  Lordships  see  a  letter  from  his  factor,  saying 
that  he  thought  purchasing  in  the  funds  was  a  kind  of  gambling,  and  that  it  would  be 
better  to  send  it  to  the  British  Linen  Company,  where  he  would  get  4  per  cent ;  but  as 
the  money  had  been  originally  transmitted  to  London,  as  I  conceive,  for  no  other  purpose 
titan  to  pay  off  the  debt,  he  put  it  into  the  three  per  cents,  to  wait  there  to  fructify  till 
tiie  day  of  payment. 

It  is  quite  clear  that,  when  Mr.  Elliot  wrote  the  English  wiU,  he  never  contemplated 
that  one  fraction  of  the  price  of  Ormiston,  which  he  had  not  then  sold,  would  ever  be 
affected  by  it,  or  that  it  could  have  any  reference  to  that  part  of  his  property ;  but  in 
consequence  of  its  being  thus  put  into  the  government  funds,  it  comes  so  far  under  the 
operation  of  the  law  of  England.  But  taking,  as  I  have  done,  the  whole  of  the  deeds 
into  consideration, — seeing  that  you  never  have  the  slightest  intimation  that  the  purpoR<>» 
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still  thifl  did  not  affect  the  efficacy  of  the  entail  as  the  regulating  deed  in  the 
though  it  burdened  the  title  thereby  given  with  the  title  of  the  trustees  nnder  tiw 
trnstHleed.  And  it  must  certainly  be  admitted  to  the  petitioner,  that,  if  the  suceeasiaa 
had  been  left  to  be  regulated  by  the  entail  and  the  first  trust-deed,  there  could  have 
been  no  doubt  that  the  clause  in  the  entail  for  relieving  the  heir  of  entail  of  all  ddib 
would  have  been  effectual,  not  only  against  the  whole  other  property  in  Scotland,  but 
against  all  his  property  whatever,  wherever  it  was  situated  Supposing,  however,  that  tin 
trust-deed,  instead  of  conveying  to  the  trustees  all  the  granter's  funds  wherever  situated, 
had  simply  conveyed  all  his  estates,  property,  and  personal  effects  aUuoM  in  Sco&aad, 
and  thai  ii^  ^his  situation,  Mr.  Elliot  had  died  without  making  any  settlement  at  all  of 
his  property  in  England ;  or  that,  instead  of  the  clause  in  the  supplementary  trustnieed 
as  to  the  power  of  making  a  deed,  in  the  English  form,  of  the  English  f undis,  there  fasd 
simply  been  an  exception  of  these  funds  from  the  operation  of  the  trust-deed  ; — in  thit 
case,  the  trustees  would  have  been  under  precisely  the  same  obligations  as  they  are  at 
present  for  payment  of  the  debts,  and  relief  of  the  heir  of  entail ;  and  the  next  of  kin, 
who  would  of  course  have  taken  up  the  effects  in  England,  would  have  been  subject  to 
the  express  obligation  in  the  deed  of  entail  to  relieve  the  heir  of  entail  and  the  entailed 
estate  of  all  Mr.  Elliot's  debts. 

But  the  provision  in  the  supplementary  trust^eed  does  not  make  an  absolute,  but 
only  a  conditional,  exception  of  these  funds  from  the  operation  of  the  trust ;  and  whafe- 
ever  was  Mr.  Elliot's  view,  though  he  chose  to  except  all  such  funds,  in  the  event  anti- 
cipated, from  the  trust^setdement,  he  did  not  thereby  except  them,  in  any  event,  from 
the  obligation  of  relief  provided  by  the  deed  of  entail.  The  English  will  again  is  a 
univenal  seHlemeni  of  the  property  in  England  by  general  terms  of  bequest^  with  • 
nomination  of  executors ;  and  it  expresses  the  continued  will  of  the  testator,  with  regaid 
to  all  his  property  in  Scotland,  that  it  should  be  carried  according  to  the  terms  of  hb 
deed  of  entail  and  trust-deed^  with  all  the  qualities  and  provisions  therein  expressed. 

It  is  unnecessary  to  embarrass  this  question  with  another,  and  totally  different  ques- 
tion with  relation  to  the  special  bequests  of  [146]  the  ipsa  corpora  of  moveable  subjects, 
contained  in  this  last  will  and  settlement ;  for  no  creditor  of  Mr.  Elliot  can  make  any 
claim  against  the  special  legatees  for  payment  of  his  debt,  so  long  as  the  executon  k 
the  will,  or  Lord  Minto  as  residuary  legatee,  hold  funds  of  the  deceased  sufficient  to 
pay  the  debt.  But,  besides.  Lord  Minto  is  not  a  special  legatee :  He  is  one  of  tbe 
executors  of  the  will,  and  is  residuary  legatee  of  the  universUas  of  this  property,  which 
might  have  consisted  of  articles  of  furniture,  of  cash  lying  with  a  banker,  of  outstandxog 
debts,  or  of  money  in  the  public  funds.  He  is  put  in  place,  in  short,  of  the  neareefc  in 
kin,  who,  without  such,  provision  (and  independent  of  the  title  of  the  trustees)  would 
have  been  entitled  to  administer  to  the  residue  of  the  property,  and  to  whom  the  obliga- 
tion of  relief  to  the  heir  of  entail  would  have  attached,  as  executors  and  successors  of 
the  deceased. 

Put  the  case  that  the  deed  of  entail  had  been  executed  precisely  as  it  is — ^that  Mr. 
Elliot  had  then  bequeathed  all  his  personal  property  in  Scotland  to  trustees  and 
executors,  obliging  them  to  pay  certain  special  legacies,  and  appropriating  the  residue  to 
themselves,  or  to  any  particular  individual — and  that  he  had  then  made  the  En^iah 
will,  disposing  of  all  the  property  in  England  precisely  to  the  same  effect  as  he  has  done 
by  the  existing  will,  and,  like  it,  ratifying  the  deed  of  entail,  under  both  wills,  it  is  dear 
that  any  right  which  is  given  must  be  understood  as  being  given  subject  to  the  claim  of 
relief  of  the  heir  of  entail.  And  yet  the  plea  of  Lord  Minto  amounts  to  this,  that 
because  Mr.  Elliot  gave  certain  property  to  trustees,  under  an  obligation  to  pay  his  debts, 
he  must  be  held  to  have  thereby  released  all  the  property  which  by  any  chance,  might 
be  situated  in  England  at  the  time  of  his  death,  from  the  express  obligation  to  relieve 
the  heir  of  entail,  which,  by  his  first  deed,  he  laid  on  all  his  successors,  and  which  he 
expressly  ratified  by  the  last  act  of  his  life,  in  disposing  of  that  English  property. 

The  Earl  of  Minto  answered — The  petitioner  cannot  deny  that  the  debt,  of  which  he 
seeks  relief,  is  an  heritable  debt,  and,  consequently,  a  burden  on  the  entailed  estate; 
and,  even  according  to  his  own  view,  it  is  for  him  to  shew  that  Mr.  Elliot's  settlements 
contain  an  express  declaration  of  intention  that  the  debt  must  be  borne  by  the  respon- 
dent, who  would  otherwise  not  have  been  liable  for  its  payment.  But  this  cannot  be 
done  by  the  arbitrary  selection  of  one  clause  out  of  one  only  of  the  numerous  deeds 
executed  by  Mr.  Elliot    The  whole  structure,  however,  of  the  petitioner's  argument  is 
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eampoaed  of  the  clause  in  the  deed  of  entail,  obliging  the  heirs  at  law,  executors,  and 
miccessors,  to  relieve  the  heir  of  entail.  The  testatoPs  directions  as  to  the  disposal  of 
his  property,  and  the  payment  of  his  debts,  are  contained  in  varions  deeds  conneefced 
withy  and  expressly  bearing  reference  to,  each  other ;  and  it  is  only  from  a  complex 
view  of  the  whole  that  his  intention  must  be  inferred.  The  respondent  ad-  [147]  -mits 
the  effect  of  the  deeds  as  they  originally  stood ;  but  Mr.  Elliot  bad  the  full  power  of 
revoking  or  altering  these  arrangements ;  and  he  actually  did  alter  them  by  the  supple- 
mentary trust-deed  and  English  wilL 

By  the  supplementary  trust-deed,  on  the  very  ground  "of  his  earnest  wish  and 
desire  that  the  said  debts  and  others  may  be  gradually  satisfied  and  extinguished  out  of 
the  rents  and  profits  of  my  said  entailed  estate,"  he  restricted  the  heir's  sdlowance,  and 
he  reserved  right  to  convey  his  funds  in  England,  and  that "  the  same  should  not  be 
held  or  considered  as  falling  under  my  foresaid  trust-deed.'' 

He  declares  in  one  and  the  same  deed,  that  his  debts  are  to  be  paid  "  out  of  the 
ftmds  carried  by  the  trust " — retains  the  entailed  estate  within  the  trust — and,  at  the 
same  time,  provides  that  certain  funds,  in  a  particular  situation,  which  it  is  his  inten- 
tion to  bequeath  by  a  separate  deed,  shall  not  faU  under  the  trust ;  and  yet  it  is  main- 
tained that  these  funds,  specially  bequeathed,  shall  still  be  subject  to  the  relief  of  the 
entailed  estate. 

Even  though  he  had  expressed  himself  much  less  clearly  than  he  has  done  in  the 
o^er  deeds,  the  English  property  would  be  secured  from  any  claim  of  relief.  By  the 
tmst^leed,  his  whole  moveable  property  is  conveyed  wherever  situated;  and  it  is 
unquestionable  that  that  conveyance  would  have  been  quite  sufficient  to  carry  the 
property  in  England,  as  well  as  every  where  else.  When,  therefore,  he,  a  domiciled 
Scotchman,,  chose  to  bequeath  to  the  respondent  the  whole  of  his  property  situate  in 
England^  that  could  only  be  viewed  as  a  specific  legacy,  from  its  very  nature  free  from 
the  burden  of  debts  which  were  exigible  from  the  trustees,  his  general  executors. 

It  affords  no  answer  to  this  to  state  that  the  respondent,  being  appointed  executor 
of  the  English  will,  and  taking  all  the  property  situated  in  England,  took  under  an 
universal  title,  subjecting  him  to  the  payment  of  debts.  The  apparent  universality  of 
the  title  merely  arises  from  the  expressions  which  it  was  necessary  to  use  in  describing 
the  special  bequest  which  the  testator  intended  to  leave.  When  a  party  cbuses  to  leave 
aU  his  money  in  a  particular  drawer,  or  aU  his  property  and  effects  in  a  particular  house 
or  particular  county,  it  is  impossible  to  contend  that  any  universal  title  descends  on  the 
legatee.  If  the  bequest  of  the  English  property  to  the  respondent  had  been  contained 
in  the  supplementary  trust-deed — a  circumstance  which  would  clearly  not  have  affected 
the  presumable  intentions  of  the  testator — there  could  not  be  a  doubt  that  it  would  just 
have  been  a  special  legacy  free  from  all  liability  for  debts,  the  same  as  any  of  the  other 
special  legacies ;  and  it  can  make  no  difference  that  the  testator,  instead  of  inserting 
tJiiB  bequest  in  the  trust-deed,  merely  reserved  his  right  to  make  it  in  a  separate  deed 
in  tiie  English  form.  It  is  just  assuming  the  very  question  to  lay  down  that  the  respon- 
dent could  have  been  made  liable  in  gene-  [148]  -ral,  and  without  reference  to  the  local 
situation  of  the  property  devolved  on  him,  as  the  proper  representative  of  the  testator. 
The  property  in  England,  whether  bequeathed  by  special  legacy,  or  remaining  part  of 
the  universitas  of  the  succession,  must  of  course  have  been  liable  for  his  debts  to  the 
persons  who  chose  to  resort  to  the  jurisdiction  to  which  it  was  subject  But  the 
trostees  were  appointed  his  executors,  and  intromitters  with  his  property  wherever 
situated,  while  die  respondent  is  only  the  legatee  of  certain  effects  specially  described  by 
their  local  situation ;  and  his  appointment  of  executor,  being  strictly  limited  to  those 
effects,  could  neither  confer  any  general  power  of  administration,  nor  impose  any 
general  liability. 

It  is  unnecessary  to  discuss  the  question  whether,  on  the  supposition  that  the  pro- 
perty situaied  in  Scotland  had  been  merely  conveyed  to  the  trustees,  and  that  Mr. 
Elliot  had  died  without  any  settlement  of  his  English  property,  the  executors  at  law 
taking  up  the  English  property  would  have  been  liable  in  relief  of  the  heir  of  entail. 
It  is  possible  they  might  have  been  liable,  as,  in  that  case,  they  would  have  taken  by  an 
universal  title,  while  the  Scotch  trustees  would  have  taken  by  a  conveyance  limited  to  the 
Scotch  property.  But  this  supposed  case  leaves  out  of  view  the  distinguishing  features 
of  the  present.  The  testator  does  not  omit  his  English  property  from  his  settlements,  so 
as  that  it  cotUd  be  taken  up  by  the  executors  at  law ;  but  having  made  over  his  whole 
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property,  induding  even  hie  entailed  estate,  he  afterwards  executed  a  deed  of  alteratkn, 
by  which  he  retained  the  entailed  estate  under  the  operation  of  the  trust,  and  even 
subjected  to  it  a  part  of  the  rents  which  had  been  formerly  excluded,  upon  the  siate- 
ment  that  his  debts  were  to  be  paid  out  of  the  trust  funds ;  and  then  provided  for  the 
special  case  of  his  bequeathing  the  property  in  England  by  a  separate  deed,  under  the 
express  declaration  that  it  should  not  fall  under  the  trust — that  is,  should  not  fonn 
part  of  the  funds  from  which  the  debts  should  be  paid. 

Besides,  by  the  English  will,  all  the  property  in  England  is  made  over  to  the 
respondent,  on  condition  that  he  pays  certain  special  legacies  there  set  down — expres- 
sions which  are  of  great  importance  in  limiting  the  liability  attached  to  the  beqaeet, 
when  it  is  considered  that  the  whole  of  the  property,  including  the  entailed  estate^  is 
conveyed  to  the  trustees  "  for  the  uses,  ends,  and  purposes,  and  under  the  eondiiiom 
after  expressed;"  one  of  which  is  the  payment  of  his  debts.  The  only  oondilaoo 
attached  to  the  English  will  was  the  payment  of  the  special  legacies  contained  in  it: 
while  the  payment  of  the  debts  formed  a  special  burden  and  condition  of  the  traat 
But,  what  is  more,  the  English  will  contains  directions  as  to  the  testator's  funeral;  and, 
therefore,  his  funeral  expences  might  have  naturally  been  supposed  a  burden  on  ihe 
English  succession.  But,  in  the  memorandum  attached  to  the  English  will,  he  dedaies 
that,  "  by  a  [149]  trust-deed  executed  by  me  in  Scotland,  I  have  provided  for  mj 
funeral  expences.''  If  the  testator  viewed,  as  he  most  unquestionably  appears  to  have 
done  from  this  memorandum,  the  imposition  of  the  funersd  expences  on  the  trust-deed 
as  binding  the  trustees  to  pay  them  without  relief  against  the  English  property,  it 
necessarily  follows  that  he  must  have  considered  the  trust  funds  as  liable  in  the  same 
way  for  the  debts  without  relief,  as  no  distinction  is  made  in  the  trust-deed  between 
the  expression  as  applicable  to  the  funeral  expences  and  the  debts  in  generaL 

An  argument  was  also  maintained  by  the  parties  on  the  circumstances  attending  die 
investing  the  part  of  the  price  of  the  lands  in  the  government  funds,  which,  it  was 
contended  by  Sir  William  Elliot,  shewed  an  intention  on  the  part  of  Mr.  Elliot  to 
appropriate  this  sum  to  payment  of  the  special  debt  affecting  the  lands  sold  and  the 
entailed  estate ;  while  it  was  contended  by  Lord  Minto  that^  although  Mr.  Elliot  n^ght 
have  had  an  intention  of  paying  off  that  debt  at  a  certain  future  period,  yet  that  hie  bit 
will,  coupled  with  his  own  act  of  vesting  the  money  in  England,  shewed  his  intention 
that^  in  the  event  of  his  death  before  payment,  it  should  go  to  him ;  and  that  all 
reference  to  his  intention,  as  distinguishable  from  his  intention  expressed  in  his  deeds  of 
settlement,  was  out  of  the  question.  But  it  is  unnecessary  to  report  the  detail  of  thia 
argument,  both  as  it  was  founded  on  a  variety  of  letters  and  transactions  as  indicatiDg 
Mr.  Elliot's  intentions  of  appropriating  the  money  in  the  funds  to  the  payment  of  that 
debt,  and  as  the  Court,  in  deciding  the  case,  went  generally  on  the  intentions  as  expreeaad 
in  the  different  deeds  and  settlements. 

Lord  Robertson, — The  succession  of  the  late  Mr.  Elliot  is  regulated  by  a  variety  of 
different  deeds,  l^^,  There  is  a  deed  of  entaiL  2^  A  trust-deed  executed  of  the  same 
date  as  the  deed  of  entail,  and  with  a  view  to  carry  into  effect  some  of  the  provisiozH 
engrossed  in  the  entail.  3(2,  A  supplementary  trust-deed.  And,  IcMy^  a  latter  will, 
which  more  particularly  respects  his  property  in  England.  We  must  consider  all  these 
deeds  together,  as  it  is  upon  them  combined  that  the  decision  of  the  case  mtut 
depend. 

The  deed  of  entail  conveys  the  estate  to  a  certain  series  of  heirs,  and  contains  pro- 
hibitory, irritant,  and  resolutives  clauses ;  and  also  a  very  anxious  clause  respecting  the 
debts  adOTecting  the  lands  which  were  entailed.  This  clause  is  in  these  terms :  '*  And  I 
hereby  bind  and  oblige  me  and  my  heirs  at  law,  and  my  executors  and  successon,  to 
free  and  relieve  the  said  lands  and  estate,  and  the  heirs  of  tailzie  who  succeed  thereto, 
of  all  debts  to  which  I  shall  be  liable  at  the  time  of  my  death."  If  this  clause  had 
9tood  alone,  there  could  have  been  no  question  that  ail  the  property,  other  than  the 
entailed  estate,  would  have  been  [150]  liable  for  the  debts,  as  well  as  all  his  hein,  in 
whatever  character  they  might  have  succeeded. 

In  order  to  make  thin  clause  effectual  Mr.  Elliot  executed  the  trust-deed ;  bat  this 
deed  contains  a  most  explicit  reservation  of  a  power  to  alter  or  revoke,  in  whole  or  in 
part.  After  this,  a  supplementary  trust-deed  was  executed,  which  contains  this  clause: 
"  And  whereas  I  am  possessed  of  certain  funds  and  effects,  situated  in  England,  which 
I  may  dispose  of  by  a  deed  in  the  English  form ;  therefore,  I  hereby  declare  that  anj 
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8Qck  deed,  executed  by  me,  and  unrevoked  at  my  death,  shall  carry  right  to  such  funds 
«ad  effects  situated  in  England,  so  far  aa  thereby  conveyed,  settled,  or  bequeathed,  and 
(he  same  shall  not  be  held,  or  considered  as  falling  under  my  foresaid  trust-deed.'' 

After  theee  deeds  were  executed,  Mr.  Elliot  executed  an  English  will,  regulating  the 
sooceasion  of  his  property  in  England,  which,  after  containing  some  special  legacies,  has 
this  clause :  *'  All  my  books,  and  whatsoever  other  effects  and  property  I  may  die 
possessed  of  in  Englimd,  I  give  and  bequeath  to  the  foresaid  Gilbert  Earl  of  Minto,  on 
conditioii  that  he  pays  Ambrose  Glover,  &c.  and  I  do  hereby  appoint  the  said  Gilbert 
Ead  of  Minto,  and  Ambrose  Glover,  executors  of  this  my  last  will  and  testament ;  and 
I  also  hereby  confirm  the  entail  and  trust-deed  by  me  already  made,  of  my  Scotch  estate, 
and  of  my  property  in  that  part  of  Great  Britain  called  Scotland." 

Now,  after  all  these  deeds  were  executed,  Mr.  Elliot  sold  part  of  the  entailed  estate ; 
and  part  of  the  price  of  the  property  sold,  to  the  amount  of  L.  16,000,  was  transmitted 
to  England,  and  applied  in  purchase  of  government  stock,  which  stood  in  the  name  of 
Mr.  Elliot  at  the  time  of  his  death.  In  these  circumstances,  the  question  arises,  Ist,  « 
What  effect  is  to  be  given  to  the  English  will,  and  whether  Lord  Minto  is  entitled  to 
the  money  vested  in  the  English  funds,  which  is  undoubtedly  situated  in  England ;  or, 
2d,  WheUier  that  will  has  been  counteracted  by  expressions  of  intentions  on  the  part  of 
Mr.  Elliot^  as  to  the  mode  in  which  these  funds  were  to  be  applied  at  a  future  period, 
bat  which  intentions  were  never  carried  into  effect ;  or,  3c2,  Whether  the  will  is  to  be 
controlled  by  the  terms  of  the  deed  of  entail 

Ab  to  Mr.  Mein  who  purchased  the  part  of  the  property  sold,  and  which  was 
affected  by  this  debt,  he  had  an  interest  and  a  right  to  have  retained  the  price,  or  as 
much  of  it  as  might  have  been  sufficient  to  answer  that  debt,  in  his  own  hands.  But  he 
did  not  do  so ;  he  paid  the  whole  price ;  and  he  did  not  reserve  any  power  or  control 
over  the  money  so  paid.  On  the  contrary,  it  appears  from  the  letters  quoted  in  the 
answers,  that  the  money  was  left  entirely  in  the  hands  of  Messrs.  Drummonds  the 
bankers,  in  the  power  and  at  the  disposal  of  Mr.  Elliot ;  and  Mr.  Mein  was  satisfied  that 
he  had  no  further  interest  in  the  matter,  for  he  makes  no  appearance  in  this  action. 

P.61]  The  English  deed  conveys,  as  clearly  as  words  can  convey,  all  the  property 
which  belonged  to  him,  and  was  situated  in  England,  to  the  Earl  of  Minto ;  and  I  really 
cannot  conceive  any  thing  more  express  than  the  words  of  that  deed  with  regard  to  the 
intention  of  the  testator.  We  must  always  recollect  that  a  latter  will  is  an  expression 
of  the  intention  of  the  deceased  up  to  the  day  of  his  death.  In  so  far  as  it  is  not 
altered,  it  is  the  expression  of  his  intention  to  the  last  moment  of  his  life.  But  it  is 
said  that  there  ia  real  evidence  of  the  intention  of  Mr.  Elliot  to  apply  this  particular 
fand  remitted  from  Scotland  to  the  payment  of  a  particular  debt  affecting  the  Scotch 
estate ;  and  there  is  no  doubt  that  such  an  intention  is  clearly  stated  in  the  letters. 
But  that  was  merely  an  expression  of  an  intention  as  to  the  manner  in  which  that 
money  was  to  be  applied  at  a  future  period,  and,  consequently,  it  cannot  affect  any 
express  deed  which  in  law  is  held  to  contain  his  last  and  final  intention  as  to  the 
application  of  these  funds.  The  intention  expressed  in  the  letters  of  correspondence  is 
a  circumstance  to  which  we  cannot  attend.  We  can  only  consider  what  is  the  effect  of 
the  deedfi  actually  executed  by  Mr.  Elliot. 

Much  LB  said  about  the  question  of  relief  between  heir  and  executor.  That  question, 
in  so  far  as  it  is  left  to  the  operation  of  the  law,  is  quite  settled.  There  is  no  doubt 
that  a  peraon  may  express  his  intentions  in  such  a  manner  as  to  alter  the  provisions  of 
the  law.  But  any  such  intention  must  appear  from  the  settlements  themselves,  and  is 
not  to  be  inferred  from  extraneous  circumstances  to  be  afterwards  brought  out,  in  order 
to  affix  a  meaning  to  the  testator's  words,  clearly  contrary  to  his  plain  and  obvious 
intention  at  the  time  when  he  made  his  settlements.  We  are  not  to  be  misled  by  such 
ciicomstances  to  adopt  a  meaning  different  from  the  plain  words  of  the  testator. 

A  good  deal  is  said  about  the  appropriation  of  this  sum  supposed  to  have  been  made 
by  Mr  Elliot ;  but  if  by  this  any  thing  more  is  meant  than  an  indication  of  the  intention 
of  the  testator  to  apply  this  sum  in  a  particular  way  at  a  future  period,  I  cannot  think 
the  argument  well  founded ;  there  is  an  intention  certainly,  but  no  appropriation ;  there 
was  nothing  done  which  carried  that  intention  into  effect.  With  regard  to  Mr.  Elliot, 
he  had  power  to  execute  this  deed,  so  as  to  convey  this  particular  sum,  not  to  the 
tnutees,  but  to  Lord  Minto.  It  appears  from  the  passage  which  I  have  read  that  it  was 
deady  reserved  to  him  to  alter  in  whole  or  in  part ;  and  when  I  take  that  clause  into 
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view,  with  the  clauses  in  the  supplementary  deed  of  trusty  declaring  that  the  Eng^ 
funds  shall  not  fall  under  the  trust,  and  with  the  English  will  itself,  no  doubt  is  left  in 
my  mind  that  here  there  was  an  express  revocation  of  all  the  provisions  of  the  entaO, 
in  so  far  as  regards  this  sum,  and  that  the  English  property  was  not  to  be  boideaed 
with  any  debts  beyond  those  imposed  by  the  will  itself.  The  interpretation  of  thii 
English  will  [162]  by  Sir  William  Elliot  leads  to  this  absurdity,  that  while  it  convejB 
the  English  property  under  the  burden  of  certain  specific  legacies  only  to  Lord  Mintoi 
it  is  to  be  subjected  to  other  burdens  which  would  exhaust  the  whole  funds.  No  doaU 
that  will  contains  a  clause  confirming  the  entail ;  but  it  can  only  be  interpreted  is 
confirming  the  entail  in  so  far  as  it  was  not  inconsistent  with  this  latter  deed.  I  camiol 
subscribe  to  the  argument  that,  at  the  very  time  when  Mr.  Elliot  was  conveying  thii 
property  to  Lord  Minto,  he  was  also  doing,  in  the  same  deed,  what  was  to  prevent  lus 
conveyance  from  lyiving  any  effect.  A  great  deal  of  argument  is  founded  on  the  daoae, 
"  declaring  that  no  revocation  or  alteration  on  these  presents  shall  be  inferred  by 
implication  or  construction,  but  only  from  an  express  writing  under  my  hand,  or  under 
the  hand  of  a  person  duly  authorised  by  a  writing  under  my  hand."  fiut  from  what  I 
have  already  said,  and  particulariy  from  the  clause  by  which  he  is  empowered** to 
revoke  or  alter  any  of  the  conditions,  provisions,  &c.  of  the  entail,"  I  think  there  to 
here  not  only  a  clear  power  of  revocation,  but  Uiat  that  power  was  actually  exerenei 
I  cannot  admit  that  this  deed  ought  to  be  permitted  to  contradict  itself ;  and  we  see  la 
express  reservation  in  the  trust-deed  of  the  English  property,  which  appears  to  me  to  be 
a  sufficient  alteration  of  the  entail. 

Suppose  Mr.  Elliot  had  sold  the  whole  of  his  property  after  making  the  entail,  and 
had  survived  the  sale  for  many  years,  and  appropriated  the  money  in  the  purchase  of 
government  stock,  and  had  afterwards  died  intestate  in  all  other  respects  but  that  of 
leaving  these  deeds  behind  him,  and  suppose  this  entail  should,  after  his  death,  have 
been  found  in  his  repositories  unrecalled  by  any  express  deed — could  it  have  been 
maintained  that,  because  there  was  no  express  revocation,  the  entail  must  be  effectual, 
although  the  subject  of  it  was  exhausted)  I  apprehend  the  exhausting  of  the  subject 
would  have  been  held  as  a  virtual  revocation  of  the  entail  In  the  same  way,  I  cod- 
sider  this  as  a  revocation  of  the  entail  to  that  extent ;  and,  therefore,  when  I  see  he  had 
full  power  to  alter,  I  consider  that,  in  executing  this  English  will,  he  only  exercised 
that  power  which  he  reserved  to  himself,  and  that  this  must  be  held  as  a  revocation  of 
the  entail  to  that  extent     I  am  therefore  of  opinion  that  the  interlocutor  is  right 

Lord  Olerdee, — I  was  against  the  interlocutor ;  and  I  am  so  stilL  I  think  the  £aii 
of  Minto  cannot  take  this  subject  without  being  liable  in  relief  to  the  extent  of  what  he 
takes.  I  see  a  great  deal  stated  in  the  answers  as  to  the  impropriety  of  making  an 
arbitrary  selection  from  the  clauses  of  the  deed  of  entail ;  and,  no  doubt,  if  we  are  not 
to  attend  to  the  testator's  injunctions,  the  matter  may  be  soon  settled.  If  Lord  Minto 
means  to  say,  that  there  are  circumstances  enough  in  the  case  to  set  aside  [158]  the 
consideration  of  that  clause,  the  clause  in  the  deed  of  entail  binding  the  testator  and  his 
heirs  and  executors  to  relieve  the  entailed  estate  of  all  debts,  and  that  it  must  be  held 
as  not  having  been  written,  the  case  would  be  brought  to  a  very  short  issue.  But  beie 
it  is  declared  that  revocation  is  not  to  be  implied  by  any  thing  but  an  express  writing 
under  the  testator's  hand.  So  anxious  was  he  about  this,  that  he  remembered  that 
questions  of  difficulty  might  occur  even  with  regard  to  the  interpretation  of  this  veiy 
declaration  itself ;  and  he  inserted  another  declaration  for  the  express  purpose  of  guaid- 
ing  it  still  more,  in  which  he  says,  "  and  in  case  these  presents  shall  not  be  revoked  or 
altered  by  a  writing  under  my  hand,  then,  although  I  should  happen  to  take  any  right 
or  inf eftment  of  the  lands  and  estate  hereby  disponed,  or  any  part  thereoi^  to  and  in 
favour  of  myself  and  my  assignees  whomsoever,  or  to  and  in  favour  of  any  other  hm 
than  the  heirs  of  tailzie  hereby  called,  yet  these  presents  shall  be  effectual  against  sach 
other  heirs  for  compelling  them  to  denude  in  favour  of  the  heir  of  tailzie  herein  before 
specified.''    This  is  very  different  from  a  simple  clause  about  a  general  succession. 

In  one  of  the  trust-deeds  there  is  a  declaration  by  Mr.  Elliot,  that  his  English  estate 
should  not  be  considered  as  foiling  under  the  trusteed,  but  that  any  thing  which  he 
might  have  there  should  be  carried  by  any  will  which  he  might  execute  in  the  Engliflh 
form  ;  and,  accordingly,  he  executed  an  English  will ;  and  I  cannot  doubt  that  it  is 
entitled  to  effect.  There  is  no  doubt  that  the  Earl  of  Minto  is  entitled  to  take  the  whole 
funds  which  were  situated  in  England ;  but  if  he  does  so  in  the  character  of  a  general 
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lepreeentatiYe,  whafc  is  it  that  should  relieye  him  from  the  obligations  incumbent  upon 
all  other  general  representatives  ? 

Suppose,  in  the  very  same  deed  that  contains  the  Scotch  entail,  Mr.  Elliot  had 
bequeathed  his  property  in  England  to  Lord  Minto,  or  suppose  that  he  had  executed  the 
English  will  on  the  same  day  with  the  Scotch  entail,  and  that  he  had  inserted  this 
declaration,  that  he  confirmed  the  deed  of  entail,  and  trust-deed ;  to  be  sure  the  bequest 
would  have  had  effect ;  but  it  could  only  have  been  under  the  condition  that  Lord  Minto 
was  to  be  liable  to  the  burden  of  relieving  the  heirs  of  entail;  for  that  declaration 
oould  not  have  been  inserted  with  any  other  view. 

It  is  said  that  all  that  was  meant  by  confirming  the  deed  of  entail  was  to  declare 
that  he  did  not  mean  to  alter  his  succession,  nor  to  alter  his  settlements  in  any  other 
particular.  That  seems  to  me  the  most  extraordinary  supposition  of  all.  How  could 
he  possibly  suppose  that  his  succession  was  touched  or  endangered  by  the  bequest  of  the 
property  in  England  ]  What  had  it  to  do  with  succession  to  his  Scotch  estate  1  All 
that  he  could  mean  was,  that  his  former  deeds  were  to  have  their  full  effect  and  opera- 
tion in  every  particular,  notwithstanding  of  the  bequest  [164]  which  he  was  then 
making  to  Lord  Minto  and  the  other  English  legatees,  in  the  same  way  as  if  the  will 
had  never  been  made. 

Again,  Lord  Minto  might  have  taken  the  English  property  as  Mr.  Elliot's  general 
representative;  but  could  he  have  done  so  without  being  liable  in  the  whole  conse- 
qaences  of  the  clause  by  which  all  the  heirs  and  executors  are  expressly  taken  bound  to 
relieye  the  estate  of  all  debts  and  claims  1  But  is  the  case  at  all  altered,  when  he  takes 
in  virtue  of  a  will,  which  expressly  confirms  all  the  conditions  of  the  entail  1  for,  as  I 
said  before,  Mr.  Mliot  never  could  think  that  his  English  will  could  have  the  effect  of 
altering  his  Scotch  settlements.  If  ever  there  was  a  clear  keeping  up  of  the  original 
intention  of  clearing  the  land  estate  of  all  claims,  and  throwing  them  entirely  upon  the 
executor,  I  am  sure  it  occurs  in  the  present  case. 

It  is  said  that  there  was  no  special  appropriation  of  the  sum  put  into  the  govern- 
ment funds.  Perhaps  there  is  nothing  that  would  have  given  a  claim  in  preference  to 
creditors ;  but  there  is  clearly  enough  to  shew  the  anxious  voluntas  of  the  testator,  that 
this  sum  of  money  should  not  go  unencumbered  to  his  heir  or  executor,  but  should  be 
employed  in  extinguishing  the  debt. 

It  has  been  said  that,  nocwithstanding  of  his  declaration  that  his  settlements  were 
not  to  be  considered  as  having  been  altered  by  implication,  there  might  be  implication 
80  strong  as  to  get  the  better  of  that ;  and  the  case  was  put  of  his  having  sold  the  whole 
estate  and  taken  a  money  price  for  it.  That  illustration  does  not  apply  to  the  present 
case.  How  could  there  be  an  entail  of  what  had  been  already  sold  by  himself  to  a  third 
party  1  It  is  quite  clear  that  there  the  trust-deed  would  have  been  evacuated  from  there 
being  no  entail  to  apply  it  to ;  but  no  such  thing  has  taken  place  in  this  case.  We  can 
have  no  doubt  of  Mr.  Elliot's  real  intention ;  and  why  we  should  not  give  effect  to  all 
the  words  of  all  the  deeds  taken  together,  and  the  still  more  undeniable  wishes  and 
intentions  of  all  the  parties  concerned,  I  really  cannot  conceive. 

Lard  Oraigie. — This  is  a  case  of  no  difficulty  in  so  far  as  we  can  discover  the 
intention  of  the  maker  of  the  deeds  from  the  documents  themselves.  There  is  no  doubt 
that  Mr.  Elliot  intended  to  employ  the  money  in  payment  of  Mr.  Balfour's  debt.  But 
we  most  give  our  opinions  upon  what  has  actually  been  done,  and  not  upon  our  con- 
jectures of  what  may  have  been  intended ;  and  tfiJting  the  case  in  this  view,  I  do  not 
think  there  is  much  difficulty. 

In  this  view,  Lord  Minto  takes  nothing  as  executor  at  common  law.  He  claims 
under  the  will  which  was  made  by  the  testator  with  regard  to  his  English  estate,  in 
which  he  is  named  one  of  the  executors. 

The  strong  argument  on  the  part  of  the  defender  is  founded  upon  the  ground  of 
Lord  Minto  being  the  executor,  joined  to  [166]  the  words  in  tho  deed  of  entail,  by 
which  the  testator's  heirs  and  executors  are  taken  bound  to  free  and  relieve  the  heirs 
of  entail  and  the  entailed  estate  of  all  debts,  and  to  do  every  thing  for  the  support  of 
the  entailed  estate. 

But  I  am  of  opinion,  that  we  are  not  at  liberty  to  take  the  words  of  any  one  deed  in 
opposition  to  the  words  of  all  the  others  that  the  same  person  has  made.  Here  we  are 
not  only  asked  to  do  so,  but,  I  think,  we  are  even  called  upon  to  take  certain  words  of 
one  deed  in  opposition  to  the  other  words  of  the  same  deed.     This  we  cannot  do.     I 
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consider  both  the  deeda  as  parts  of  the  same  transactioa.  There  is  a  power  of  revocatioB 
ia  the  deed  of  entail ;  and  the  trust^Leed  tikes  the  trustees  bound  to  paj  not  only  the 
debts  bat  the  legadee  which  this  party  might  grant ;  and  it  appears  to  me  thak  even 
after  the  execution  of  the  deed  of  entail,  if  he  had  made  a  deed  of  l^iaciee  that  dead 
would  have  been  effectual  as  a  revocation  of  the  entail  to  that  ezteac  But  the  truafc- 
deed  itself  contains  an  express  obligation  upon  the  trustees  not  merely  to  pay  the  debto 
but  the  legacies ;  and  then  in  the  supplementary  deed  there  is  an  express  reservation  of 
the  English  effects  from  the  operation  of  the  Scotch  deeds ;  and  I  think  that  in  thii 
way  the  party  completely  took  away  the  effects  which  he  had  in  England  from  (he 
opemtion  of  the  trust-deed  and  the  entail 

The  question  just  comes  to  be,  the  entailer  having  sold  part  of  the  estate^  and 
remitted  a  large  sum  out  of  the  price  to  England,  with  the  intention,  as  we  are  told,  of 
afterwards  paying  off  part  of  the  debt,  but  these  funds  still  remaining  in  that  state  when 
he  died,  what  effect  is  that  to  have )  And,  my  Lords,  unless  your  Lordships  are  to  take 
upon  yon  to  make  a  settlement  for  a  party  wluch  he  did  not  make  for  himself,  I  cannot 
see  that  we  can  give  effect  to  the  defender's  plea.  It  seems  now  to  be  admitted  that  the 
settlement  carries  that  part  of  the  prop  arty  which  was  in  boms  in  England  to  Loid 
Afinto ;  and  I  cannot  see  any  ground  for  maintaining  that  he  is  bound  to  pay  the  debts 
with  it. 

Lord  Justice-Clerk, — ^Though  certainly  I  do  feel,  in  consequence  of  the  great 
difference  of  opinion  which  has  been  expressed  by  your  Lordships,  that  this  case  is 
attended  with  difficulty,  I  must  own  that,  on  a  full  reconsideration  of  it^  I  have  not  seen 
sufficient  grounds  to  warrant  me  to  alter  my  former  opinion,  which  was  founded  upoa 
this,  that  the  interlocutor  of  the  Court,  as  it  now  stands,  gives  to  Uie  will  of  Mr.  EUiot 
of  Wells  an  effect  contrary  to  the  intention  of  the  testator  himself  at  the  time  he  made 
it.  I  certainly  agree  with  all  your  Lordships  in  being  of  opinion  that  we  ought  not  to 
take  an  isolateii  deed  by  itself  in  making  up  an  opinion  upon  tiiis  case.  We  are  not  to 
found  upon  the  entail  by  itself,  or  upon  that  clause  of  it  which  has  been  so  mock 
founded  upon.  But  neither  are  we  entitled  to  proceed  upon  the  will  by  itself  ;  but  we 
are  to  form  our  [156]  opinion  upon  the  whole  of  the  deeds  executed  by  the  late  Mr. 
Elliot^  for  the  purpose  of  regulating  the  succession  to  his  whole  estate,  whether  in 
England  or  Scotland,  to  enable  us  to  come  to  a  conclusion  as  to  the  effect  to  be  given  to 
the  one  which  is  put  in  issue  before  us. 

After  the  accurate  summary  which  Lord  Robertson  has  given  of  the  different  deed% 
and  their  clauses,  I  shall  not  again  go  over  that  part  of  the  case.  The  detail  of  the 
whole  of  these  had  been  given  by  Sir  William  Elliot,  in  the  dearest  and  most  accurate 
manner,  in  his  petition ;  and  it  does  not  appear  that,  in  any  one  part  of  that  paper,  then 
has  been  any  one  deed,  or  clause  of  a  deed,  kept  back  from  our  view.  They  are  ail 
brought  fairly  before  us ;  and  your  Lordships,  even  from  the  statement  there,  can  have 
no  difficulty  in  discovering  what  was  Mr.  Elliofs  object. 

I  must  state,  as  my  firm  opinion,  arising  from  the  whole  deeds  which  he  executed, 
beginning  with  the  deed  of  entail,  and  going  on  through  the  whole  of  them,  that  it  was 
Mr.  Elliot's  emxa  voluntas  that  his  representatives,  heirs,  and  executors  whatsoever, 
should  concur  with  him  in  the  great  object  which  he  had  in  view  of  disencumbering  the 
estate  of  Wells,  which  he  seems  to  have  had  a  strong  and  fixed  purpose  to  traaiaidt 
unburthened  to  the  heirs  of  entail  The  very  clause  with  regard  to  the  order  of  suooaa- 
sion  in  the  deed  of  entail  seems  to  me  to  be  of  importance  in  considering  Mr.  £lliof a 
intention,  as  it  corroborates  the  other  clauses,  which  demonstrate  his  anxiety  for  dii- 
encumbering  the  estate.  It  contains  real  evidence  of  what  his  true  object  in  nn^lnng  the 
settlement  was.  It  describes  the  heirs  not  merely  by  name,  but  telk  you. exactly  whoee 
sons  and  grandsons,  &c  they  were,  so  as  to  shew  conclusively  that  a  tailsied  sucoeesioD 
was  an  object  which  he  had  very  much  at  heart. 

I  agree  with  Lord  Eobertson  as  to  this,  that  the  trust-deed  is  just  to  be  considered  aa 
a  part  of  the  deed  of  entail  j  but  you  must  take  aU  the  clauses  of  botii  the  deeds 
together ;  and  though  Mr.  Elliot  declares  that  the  trustees  must  fulfil  his  will,  and  that 
they  shaU  pay  the  legacies  which  he  left,  it  is  upon  his  heirs  and  executors  of  eveiy 
description  tluit  he  lays  the  burden.  No  doubt^  in  the  Scotch  deed  of  entail,  he  says, 
that  he  has  certain  funds  and  effects  in  England ;  and  we  have  a  pretty  good  indication, 
in  the  courbe  of  these  proceedings,  what  the  funds  so  alluded  to  were,  and  that^  when 
he  executed  his  deeds,  they  could  not  have  been  very  extensive.     We  see  that  he  was  a 
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gantleman  greatly  encumbered  with  debt,  who  had  a  house  with  some  pictures,  plate, 
elxina,  and  other  moveables  in  England,  with  perhaps  a  little  money  kept  for  his  use  in 
his  banker's  hands,  but  who  clearly  had  the  most  anxious  wish  to  free  the  estate  which 
lie  was  entailing,  ^m  all  debts ;  and  no  man  can  doubt  but  his  house,  with  his  books, 
and  other  moveable  property  mentioned  in  his  will,  was  what  he  had  in  view  when  he 
made  the  reservation  in  the  trust-deed,  with  respect  to  what  he  might  afterwards  dis- 
pose of  by  his  English  will ;  [167]  and  he  declares  that  that  will,  whenever  he  had 
ezecnied  it^  should  have  full  effect  independently  of  the  trust.  Then  he  comes  to 
execute  the  English  deed ;  and,  if  I  understand  any  thing  of  it  at  all,  it  cannot  admit  of 
the  puianer's  interpretation.  It  disposes  of  a  variety  of  moveables,  chairs,  pictures, 
boob,  china,  and  plate,  in  the  form  of  special  legacies ;  then  it  gives  some  small  sums 
of  money ;  but^  if  I  can  read  the  will  at  all,  it  most  unquestionably  gives  the  general 
l^atee  the  same  sort  of  property  as  a  principal  succession.  It  says,  in  express  terms, 
"  all  my  books,  and  whatsoever  other  effects  and  property  I  may  die  possessed  of,"  &c. 
It  is  demonstrable  from  this,  on  the  very  fece  of  it,  that  the  Earl  of  Minto  was  the 
residnaiy  legatee ;  and  he  takes  the  whole  residue,  subject  to  the  condition  of  paying 
certain  legacies,  which  your  Lordships  perceive  are  to  a  trifling  amount.  He  takes  the 
wh<^e  residue,  the  whole  univertUcis  of  Mr.  Elliot's  English  succession,  as  residuary 
legatee  under  the  English  will.  It  is  in  that  capacity  that  it  is  left  to  the  Earl  of 
Minto ;  and  he  is  expressly  declared  to  be  one  of  the  executors  of  the  will,  which 
evidently  implies  complete  liability  for  all  the  debts. 

But  is  it  not  a  most  material  circumstance  which  was  stated  by  Lord  Glenlee,  and 
which  I  cannot  bring  my  mind  even  to  entertain  a  doubt  of,  that  this  gentleman,  who 
had  executed  so  many  deeds  in  the  Scotch  form — who  was  in  daily  correspondence,  as 
your  Lordships  see,  with  his  agents  in  Scotland — and  who  was  a  man  of  a  great  deal 
too  much  inteUigenoe  not  to  know  the  effect  of  his  writings ;  is  it  possible  to  believe 
that  he  could  have  supposed — ^nay,  he  knew  a  great  deal  too  much  to  have  entertained 
the  idea  for  an  instant — ^that  his  Scotch  deeds  required  the  aid  of  any  thing  he  could  do 
in  England  in  order  to  give  them  effect  ?  and  notwithstanding  of  this,  his  English  will 
contains  this  most  express  proviso— to  which  I,  as  a  judge,  must  give  full  attention — by 
which  it  confirms  the  deed  of  entail  of  his  estate  in  Scotland.  Tour  Lordships  are 
bound  to  suppose  that,  when  he  signed  this  clause,  Mr.  Elliot  had  the  whole  of  the  pro- 
visions in  all  his  deeds  under  his  eye.  From  the  beginning  to  the  end  of  these  different 
settlements,  it  must  be  supposed  that  the  words  and  effects  of  each  of  them  were  com- 
pletely in  his  view  and  recollection. 

I  do  not  in  reality  think  that  Mr.  Elliot  ever  contemplated  the  chance  of  Lord 
Minto  taking  more  thin  the  small  sum,  or  ipsa  corpora,  that  I  have  mentioned ;  and  the 
question  is,  whether  all  his  views  and  intentions  are  to  be  overturned  in  consequence  of 
an  after  proceeding,  as  to  the  purpose  of  which,  I  will  venture  to  say,  at  least  in  so  &r 
as  I  can  judge  by  my  own  mind,  there  is  not  a  possibility  of  even  raising  a  doubt ;  for 
your  Lordships  see  that  his  object  in  selling  Ormiston  was  to  follow  out  the  resolution 
which  he  entertained  when  he  executed  the  entail.  I  do  think  it  perfectly  legitimate  to 
ecmsider  this  part  of  the  proceedings  in  judging  of  the  meaning  of  his  deeds ;  and  your 
Lordships  [168]  see  it  demonstrated  that  the  price  was  transmitted  to  England  for  Hie 
purpose  of  fulfilling  an  object  which  Mr.  Elliot  had  evidently  very  much  at  heart,  the 
relieving  the  heritable  estate,  of  which  this  barony  had  formed  a  part,  of  all  debt 
We  have  a  correspondence,  which  shews  that  there  was  a  balancing  in  the  testator's 
mind  whether  it  would  be  best  to  employ  it  in  the  funds  or  send  it  back  again  to  Scot- 
land to  await  the  day  of  payment.  Tour  Lordships  see  a  letter  from  his  factor,  saying 
that  he  thought  purchasing  in  the  funds  was  a  kind  of  gambling,  and  that  it  would  be 
better  to  send  it  to  the  British  Linen  Company,  where  he  would  get  4  per  cent ;  but  as 
the  money  had  been  originally  transmitted  to  London,  as  I  conceive,  for  no  other  purpose 
than  to  pay  off  the  debt,  he  put  it  into  the  three  per  cents,  to  wait  there  to  fructify  till 
the  day  of  payment 

It  is  quite  clear  that,  when  Mr.  Elliot  wrote  the  English  will,  he  never  contemplated 
that  one  fraction  of  the  price  of  Ormiston,  which  he  had  not  then  sold,  would  ever  be 
affected  by  it,  or  that  it  could  have  any  reference  to  that  part  of  his  property ;  but  in 
consequence  of  its  being  thus  put  into  the  government  funds,  it  comes  so  far  under  the 
operation  of  the  law  of  England.  But  taking,  as  I  have  done,  the  whole  of  the  deeds 
into  eonsideration, — seeing  that  you  never  have  the  slightest  intimation  that  the  purpose 
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of  freeing  the  estate  of  debt  was  ever  lost  sight  of  by  the  testator  for  a  moment— and 
not  being  of  opinion  that  the  English  will  can  come  under  your  Lordships  oonsidezttioiL 
without  seeing  and  being  bound  to  attend  to  the  fact  that  it  confirms  the  entail  in  eroy 
particular;  and,  though  it  may  carry  the  money  in  the  funds,  you  cannot  give  effect  to  it 
to  the  extent  of  allowing  the  Earl  of  Minto,  one  of  the  trustees  under  &e  trust-deed, 
and  the  executor  and  residuary  legatee  under  the  will,  to  lay  his  hands  on  it  withont 
obliging  him  to  fulfil  the  two  deeds  which  Mr.  Elliot  appointed  him  to  carry  into  exeeo- 
tion.  I  never  can  lose  sight  of  the  fact  that  the  Earl  of  Minto  is  one  of  those  trusfteoi 
He  is  bound  to  carry  into  complete  effect  the  true  will  and  intention  of  Mr.  Elliot  as  to 
this  property ;  and  I  do  say  that,  taking  all  the  benefit  that  the  law  permits  him  to  take, 
it  does  not  authorise  him  to  apply  the  funds  to  his  own  use,  but  renders  it  necessaiy  for 
him  to  extinguish  this  debt,  for  the  payment  of  which  it  was  transmitted  to  Kngland. 

As  to  the  special  legacies,  we  have  nothing  to  do  with  them  at  present  The  troskee* 
were  taken  bound  to  pay  them ;  and  nothing  was  remitted  to  England  with  that  view. 
There  is  sufficient  proof  before  us  to  satisfy  me  that  Lord  Minto  is  not  entitled  to  take 
the  benefit  of  the  English  will  without  paying  this  money  towards  the  extinction  of  the 
debt. 

As  to  the  other  matter,  I  do  not  think  that  there  is  such  proof  of  appropriation  « 
earmarking  of  the  money  by  Mr.  Elliot  as  to  entitle  either  Mr.  Mein  or  Mr.  Salfoor  to 
appear ;  but  as  far  as  the  correspondence  has  been  referred  to,  they  afford  clear  indio- 
[169]  -tions  that  there  was  no  intention  to  depart  from  the  provisions  of  the  entafl;  and 
80  far  I  consider  them  as  perfectly  legitimate  evidence  to  be  considered  by  your  Lcnd- 
ships  in  the  decision  of  this  case. 

The  Court  being  equally  divided  in  opinion,  the  case  was  ordered  to  stand  over  fv 
the  opinion  of  Lord  Pitmilly. 

Lord  PitmiUy  said — ^Tour  Lordships  having,  on  two  different  occasions^  been 
equally  divided  in  opinion,  I  am  not  ashamed  to  state  that  I  have  had  very  gnit 
difficulty  in  making  up  my  mind  on  this  case,  and  that  I  have,  in  the  course  of  the 
attention  which  I  have  bestowed  on  the  very  able  papers  of  both  parties,  doubted  toj 
much  as  to  whether  the  opinion  I  had  formed  was  correct  I  have  formed  an  opinion 
however :  But  even  now  I  deliver  it  with  great  diffidence. 

Since  the  case  was  in  the  Outer-House,  some  of  the  embarrassments,  as  I  may  call 
them,  with  which  it  was  then  attended  have  been  cleared  away,  and  the  true  principlaB 
upon  which  it  ought  to  be  decided  have  been  brought  to  light.  At  the  time  the  case 
was  before  me,  the  effect  of  the  English  will  was  disputed ;  and  it  seems  to  have  been 
thought  at  that  time  that  the  question  of  relief  was  one  that  rather  fell  to  be  decided  is 
an  English  court  than  by  us. 

Both  of  these  points  are  now  cleared  away.  It  is  now  established,  by  the  prooaed- 
ings  in  the  Court  of  Chancery — at  least  it  must  be  assumed  in  this  argument — ^that  ^ 
effect  of  the  English  settlement  is  to  carry  to  Lord  Minto  the  whole  of  this  sum  of 
L.  16, 000,  and  that  it  would  have  carried  any  other  or  larger  sum  of  money  that  might 
have  been  placed  in  the  same  situation.  If  Mr.  Elliot  had  sold  more  of  the  estate — itn 
instance  the  other  barony  also— and  placed  the  price  where  this  sum  was,  to  wait  till 
he  should  pay  off  lus  debts,  or  for  any  other  purpose — if  it  had  been  twice  L.  16,000, 
the  whole,  as  I  understand  it,  would  have  gone  to  the  Earl  of  Minto  under  the  iEny^iali 
wilL 

This  point,  I  say,  is  either  established,  or  at  least  must  be  assumed  as  correct  by  ns, 
in  the  consideration  of  the  question  which  now  awaits  our  decision ;  and  that  being  the 
case,  there  is  also  another  point  cleared  up  in  Chancery ;  for  it  luis  been  deteimmed 
that  this  is  a  question  of  Scotch  law,  whether  the  Earl  of  Minto,  because  he  takes  the 
sum  of  L.  16,000,  is  or  is  not  bound  to  pay  the  heritable  debt  affecting  the  entaiki^ 
estates.  The  question,  therefore,  in  this  view  of  it,  now  comes  to  a  clear  and  precke 
issue ;  and  there  are  just  two  points  which  are  submitted  to  our  consideration,  and  upon 
which  it  is  necessary  for  us  to  form  oiur  opinions.  The  first  is,  whether — taking  the 
whole  deeds  together,  and  surely  they  must  be  taken  together,  for  it  is  impossible,  in 
considering  a  question  with  regard  to  the  will  of  a  person  deceased,  to  go  upon  an 
insulated  clause  or  [160]  clauses — it  was  the  enixa  voltmtoB  of  the  deceased  Mr.  Elliot 
that  Lord  Minto  should  take  up  the  succession,  which  the  English  settlement  certainly 
gives  him,  without  being  bound  by  the  clause  in  the  entail  to  relieve  the  heirs  of  entail 
of  the  entailer's  debt;  and,  next,  whether  Mr.  Elliot  had  actually  appropriated  the 
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fondB  claimed  by  Lord  Minto  in  such  a  way  that,  in  whatever  way  the  succession  to  his 
other  property  might  be  settled,  they  most  be  considered  as  legally  appropriated  to  the 
payment  of  the  creditor,  for  whom  they  were  no  doubt  intended. 

On  this  last  point,  I  will  just  say,  in  one  word,  that  I  do  not  think  the  money  was 
sufficiently  appropriated  in  this  sense  of  the  expression.  It  is  perfectly  clear  that  Mr. 
Elliot  intended  to  appropriate  it.  No  man  can  doubt  that^  if  he  had  lived  till  the  end 
of  the  six  months,  this  money  would  have  been  applied  to  the  purpose  of  paying  off  the 
debt  due  to  Mr.  Balfour,  and  this  question  never  would  have  awaited  our  decision. 
But  he  died  within  the  six  months  during  which  the  intimation  to  the  creditor  was 
numiiig.  He  therefore  never  executed  his  intention  of  appropriating  the  money  in  the 
manner  that  I  have  mentioned;  and  we  cannot  hold  that  the  case  is  in  the  same 
Bitoation  in  which  it  would  have  been  if  he  had  lived  long  enough  to  do  so. 

But^  according  to  the  view  which  I  now  take,  after  a  great  deal  of  consideration  of 
the  other  and  more  difficult  and  important  question,  after  having  read  the  clauses 
themselves,  and  attended  to  the  arguments  which  have  now  been  stated  at  much  more 
length  than  had  been  done  when  the  case  was  before  me  in  the  Outer-House,  I  have 
come  to  form  an  opinion  different  from  that  which  I  might  have  been  supposed,  from 
the  note  which  I  then  issued,  to  have  entertained ;  and  I  now  think,  though  certainly 
with  great  diffidence  upon  seeing  that  your  Lordshipe  have  had  so  much  doubt,  that 
Lord  Minto  cannot  take  the  English  funds  without  thereby  becoming  liable  in  the 
obligation  to  relieve  the  heirs  of  entail  of  the  heritable  debt. 

The  first  important  clause,  and  the  one  on  which  the  parties  have  founded  so  much 
argument,  is  that  in  the  deed  of  entail,  by  which  the  entailer  binds  and  obliges 
himself,  and  his  ^'executors  and  successors,  to  free  and  relieve  the  said  lands  and 
estate,  and  the  heirs  of  tailzie  who  shall  succeed  thereto,  of  all  debts  to  which  I  shall  be 
liable  at  the  time  of  my  death.'' 

Next  follows  the  trust-deed ;  and  by  that  deed  the  entailer  conveys  the  whole  of  his 
lands  contained  in  the  entail,  and  all  his  other  property,  whether  heritable  or  moveable, 
including  therein,  therefore,  of  course,  the  English  property  as  well  as  tbat  which  was 
situated  in  Scotland.  He  tlien  gives  a  power  to  sell  part  of  the  entailed  estate,  if  that 
should  be  found  necessary ;  and  particularly  points  out  the  baronies  of  Ormiston  and 
Hadden  as  proper  to  be  sold ;  and  he  says  that  the  purpose  of  the  sale  is,  that  the 
remainder  of  Uie  estate  may  go  unfettered  to  the  heirs  of  entail ;  [161]  and  then  he 
proceeds  to  name  the  trustees  as  his  executors  under  his  Scotch  will,  and  of  course  over 
the  English  as  well  as  over  the  Scotch  property. 

Then  there  is  a  clause  which  shews  the  very  great  anxiety  which  this  gentleman  felt 
to  free  the  heirs  of  entail  of  the  debt  affecting  the  lands: — "I  hereby  grant  to  them 
full  discretionary  powers  to  determine,  at  all  times,  as  to  the  propriety  of  bringing  the 
same  to  sale ;  and,  if  a  sale  shall  be  judged  necessary,  to  delay  and  postpone  tibe  same 
for  a  longer  or  shorter  period,  as  they  shall  see  proper,  it  being  my  wish  that  the  said 
lands  and  others  which  my  said  trustees  are  hereby  empowered  to  sell,  especially  the 
barony  of  Hadden,  may  not  be  sold,  in  case  my  trustees  shall  be  of  opinion  that  my 
debts,  and  the  other  burdens  which  may  effect  this  trust,  can  by  degrees  be  paid  off 
from  the  surplus  rents  and  other  funds  in  a  longer  or  shorter  time,  without  any 
inconsiderable  inconvenience ;  as  to  which,  however,  I  leave  them  full  power  to  judge, 
and  to  act  with  respect  to  the  selling  of  the  said  lands,  as  they  in  their  discretion  shall 
think  fit" 

Next  comes  the  clause  in  the  supplementary  trust-deed,  on  which  so  much  has  been 
founded  by  Lord  Minto.  To  that  clause  it  is  necessary  to  attend,  and  to  the  reason 
that  Mr.  Elliot  gives  for  the  obligation  that  is  therein  contained.  It  is  the  second 
article  by  which  the  interest  of  the  heirs  of  entail  is  limited  for  a  time  from  L.400  to 
L.100  a-year;  and  this  is  the  reason  with  which  it  is  introduced : — ''In  order  that  my 
said  trustees  may  be  the  better  enabled  to  satisfy  and  pay  such  debts  as  shall  be  owing 
by  me  at  the  time  of  my  death,  as  also  the  legacies  and  annuities,  &c.  and,  in  general,  that 
they  may  be  the  more  speedily  enabled  to  accomplish  the  purposes  of  the  said  trust 
without  having  recourse  to  a  sale  of  that  part  of  my  entailed  estate  which,  by  the  said 
trust-deed,  is  idlowed  to  be  sold." 

The  object  of  this  is  plainly  to  secure  to  the  heirs  of  entail  as  much  of  the  estate  as 
the  testator  possibly  could,  and  not  to  sell  it,  or  any  part  of  it,  if  by  any  means  it  could 
possibly  be  avoided 
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Then  the  sapplementary  trust-deed  also  contains  a  clause,  upon  which  much  of  the 
argument  is  founded :  "  Whereas  I  am  possessed  of  certain  funds  and  effects^  situated 
in  England,  which  I  may  dispose  of  by  a  deed  in  the  English  form ;  therefore  I  hereby 
declare  that  any  such  deed  executed  by  me,  and  unrevoked  at  my  death,  shall  cany 
right  to  said  funds  and  effects  situated  in  England,  so  far  as  thereby  conyeyed,  settled, 
or  bequeathed,  and  the  same  shall  not  be  held  or  considered  as  faUing  under  my  trust- 
deed  ;  and  I  hereby  ratify,  approve  of,  and  confirm,  the  aforesaid  trust-disposition  in 
the  whole  articles,  clauses,  tenor,  and  contents  thereof,  so  far  as  the  same  is  not  altered 
or  varied  by  these  presents,  as  before  mentioned." 

[162]  Here  the  deceased,  your  Lordships  will  particularly  observe,  ratified  tiie 
original  trust-deed ;  but  he  does  not  say  a  syllable  with  regard  to  the  deed  of  entail, 
clearly  because  it  was  not  meant  to  be  touched  or  affected,  either  by  the  trust-deed  or  tiie 
supplementary  trust-deed,  in  any  way  whatever,  so  that  he  did  not  conceive  that  it 
required  any  ratification. 

Then,  my  Lords,  there  Was  a  codicil  to  this  trust-deed  executed ;  and  it  aeems  Id 
me  to  be  of  importance  to  attend  to  it  It  contains  a  ratification  of  the  deed  of  entuL 
It  begins  with  appointing  certain  additional  legacies;  and  then  it  bears,  ''I  hetebj 
ratify,  approve  of,  and  confirm,  the  aforesaid  deed  of  entail,  and  likewise  the  aforesaid 
trust-disposition  and  settlement,  both  executed  by  me  upon  the  said  26th  day  ci 
February  1806  years,  in  the  whole  articles,  clauses,  tenor,  and  contents  thereofi 
excepting  in  so  far  as  the  said  trust-disposition  and  settlement  is  altered,  vmtied,  or 
burdened  by  the  aforesaid  supplementary  deed  of  settlement,  upon  the  said  2d  day  of 
December  1809  years,  and  by  these  presents." 

Here  your  Lordships  see  an  express  ratification  of  the  deed  of  entail,  and  a  dedanr 
tion  that  the  trust^ettlement  was  to  be  affirmed,  excepting  in  so  far  as  it  was  altered  by 
the  supplementary  deed  and  the  codicil  thereto,  thereby  e^ording  proof  that  the  entail 
was  expressly,  in  so  many  words,  ratified  in  all  its  parts  by  this  codicil,  and  considered 
by  the  entailer  himself  not  to  have  been  altered  in  any  particular. 

Then  there  is  the  English  settlement ;  and  I  think  it  of  the  utmost  importance  to 
attend  to  that  settlement,  and  to  the  different  bequests  that  were  made  by  it.  It  begins 
by  granting  certain  special  legacies,  India  cabinets,  silver  ink-stands,  china,  arm-chairs; 
and  these  most  unquestionably,  and  in  strict  technical  language,  are  special  legadea 
Then  it  appoints  the  Earl  of  Minto  the  universal  legatee,  or  more  correctly  leeidoaiy 
legatee,  because  it  burdens  him  with  certain  legacies.  Then  it  gives  some  genenl 
legacies,  as  I  must  call  them,  which  are  to  be  paid  by  Lord  Minto  out  of  his  residuaiy 
legacy.  He  gets  the  whole  funds  situated  in  England,  burdened  with  the  small  sums  of 
money  appointed  to  be  paid  to  certain  persons  therein  mentioned.  Then  it  names  Loid 
Minto  and  Mr.  Glover  as  the  executors.  Lord  Minto  was  to  be  the  residuary  legatee, 
and  he  and  Mr.  Glover  were  to  be  the  executors. 

Then  it  proceeds  to  do  what  is  most  material  in  this  case.  It  confirms  the  deed  of 
entail  in  express  terms : — "  And  I  also  hereby  confirm  the  entail  and  trustndeed  by  me 
already  made  of  my  Scotch  estate,  and  of  my  property  in  that  part  of  Great  Britaio 
called  Scotland." 

Thus  your  Lordships  see  that  the  entail  was  most  expressly  confirmed  by  the  testator. 
It  was  not  touched  by  the  trust-deed  or  the  supplementary  trust-deed,  and  it  was 
confirmed  by  the  codicil,  and  again  by  this  settlement  of  the  English  estate. 

[163]  In  this  way  it  appears  to  me  that  the  entail,  and  particularly  that  clause  of  it 
by  which  Mr.  Elliot  binds  himself  and  his  heirs  and  executors  to  relieve  the  heiis  of 
entail  of  all  the  debts,  was  confirmed  and  made  part  of  the  right  by  which  Lord  Minto 
takes  the  English  estate ;  and  it  appears  to  me  that  that  clause  which  rules  over  tht 
settlement,  and  every  other  deed  which  he  executed,  cannot  be  laid  out  of  view. 

It  has  been  said  that  this  clause  has  no  separate  or  substantive  meaning,  because  it 
appears  in  an  entail  which  was  made  at  the  same  time  with  the  trust^eed  by  which  Mr. 
Elliot  settled  the  whole  of  his  property ;  and  to  be  sure,  if  these  deeds  had  not  been 
altered,  this  clause  would  have  been  of  very  little  consequence.  I  mean  that  claiiee 
binding  the  heirs,  executors,  and  successors  of  Mr.  Elliot^  to  free  and  relieve  the 
entailed  estate  of  all  debts  whatsoever.  But  the  provisions  were  altered.  The  Engiiah 
funds  was  taken  out  of  the  trust  altogether  by  the  clause  in  the  supplementary  trust- 
deed  ;  and,  therefore,  it  becomes  extremely  material  in  the  decision  which  we  are  no^w 
to  give. 
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As  to  the  other  pointe,  if  I  could  have  considered  Lord  Minto  as  in  the  same 
otoation  with  the  parties  who  get  the  India  cabinet^  the  silver  ink-stand,  the  china,  and 
so  on,  or  even  if  I  could  put  him  in  the  case  of  those  who  have  got  general  legacies,  I 
would  have  hesitated  very  much  in  finding  that  he  was  liable  in  the  payment  of  the 
debts,  in  consequence  of  taking  such  special  legacies.  But  it  appears  to  me,  as  I  have 
stated  already,  that  his  bequest  is  neither  a  special,  nor  a  general  legacy ;  but  that  he 
takes  what  he  gets  in  the  character  of  an  universal  legatee.  He  is  the  residuary  legatee 
of  the  whole  surplus ;  and  therefore  this  clause  must  apply  to  him,  which  provides  that 
the  heirs,  executors,  and  successors,  are  to  free  the  Scotch  estate  of  all  claims,  whether 
heritable  or  moveable.  The  Scotch  trustees  were  in  the  first  instance  the  executors  of 
the  whole  funds  both  in  England  and  Scotland.  Then  the  EngUsh  funds  were  with- 
drawn from  under  the  management  of  the  Scotch  trnst ;  and  of  course  the  executry  of 
the  Scotch  trustees  over  these  English  funds  was  withdrawn  also ;  and  from  that  time 
forwards  what  was  the  case  with  regard  to  the  succession  and  the  management  of  the 
different  executors  1  Why  it  was  just  this:  That  the  Scotch  executors  were  the 
executors  over  the  funds  situated  in  Scotland,  which  was  a  univemtas^  and  the  English 
executors  were  the  executors  over  the  v/niversUcu  of  the  English  succession.  They  were 
both  in  every  sense  of  the  word  executors ;  and  it  is  impossible,  in  my  apprehension,  to 
apply  the  clause  in  the  entail  to  the  one  set  of  executors,  and  not  at  the  same  time  to 
apply  it  to  the  other.  They  were  both  clearly  liable  in  all  the  consequences  of  that 
clause,  which  obliges  all  Mr.  Elliot's  executors  and  successors  to  free  and  relieve  his 
entailed  estate,  and  his  heirs  of  entail  from  the  payment  of  debt 

It  is  on  these  grounds  that  I  have  humbly  formed  my  opinion  upon  this  case ;  and 
I  shall  only  say  one  word  with  regard  to  the  [164]  separate  view  of  the  case,  which  also 
I,  of  course,  think  right ;  but  it  may  be  either  right  or  wrong  without  at  all  affecting 
the  soundness  of  the  opinion  which  I  have  formed  upon  the  point  that  I  have  now  been 
considering. 

Suppose  for  a  moment  that  it  had  been  the  private  intention  of  the  testator  that 
the  Earl  of  Minto  should  take  the  whole  funds,  of  every  description,  situated  in 
England,  without  relieving  the  heir  of  entail,  I  would  beg  leave  to  ask  to  what  sort  of 
case  did  or  could  that  private  intention  refer,  and  what  sort  of  case  did  it  exclude )  I 
apprehend  that  Lord  Minto  must  maintain  that  it  referred  only  to  the  case  of  old  china, 
furniture,  books,  pictures,  &c.  which  are  specially  mentioned  in  the  will,  and  any  small 
property  that  might  have  been  accidently  in  England ;  and  he  must  say  that  these  ought 
to  go  to  the  residuary  legatee,  without  inferring  any  Jiiability  for  the  debt  But  can  he 
possibly  maintain  that,  if  the  testator  had  sold  the  land  estate,  and  carried  the  whole 
price  of  it  to  England,  that  sum  should  have  gone  to  the  executor,  without  inferring  any 
liability  of  payment)  I  do  not  think  it  is  possible  to  maintain  such  an  argument  as 
that;  and  the  case  of  Farquharson,  Sd,  Dec,  p.  102,  is,  in  my  apprehension,  a  very 
strong  case  upon  that  point.  It  is  a  strong  case  as  to  the  flexible  meaning  of  the  word 
heirs.  It  is  a  principle  completely  established  in  our  law ;  and  I  am  very  doubtful  if  it 
does  not  enter  very  deeply  into  this  case,  and  whether  it  would  not  have  been  sufficient 
of  itself  for  its  decision. 

I  may  add  that^  on  turning  up  that  case,  which  is  specially  referred  to  by  Lord 
Eaimes,  I  found  a  similar  case  described  in  the  same  volume  in  the  select  decisions, 
relative  to  the  estate  of  Cromarty.    The  circumstances  are  very  short : — 

(Jan.  26,  1764)  '*The  estate  of  Cromarty  standing  entailed  in  favour  of  heirs-male, 
the  Earl,  in  his  contract  of  marriage,  anno  1724,  became  bound,  in  case  of  children  of 
the  marriage  who  shall  succeed  to,  and  enjoy  the  estate,  to  infeft  his  lady  in  a  liferent 
cality  of  forty  chalders  victual :  and  in  case  there  be  no  children  of  the  marriage  who 
shall  succeed  to,  and  eojoy  the  estate,  he  became  bound  to  make  the  said  locality  fifty 
chalders ;  to  which  there  is  added  the  following  clause,  that  i^  at  the  dissolution  of  the 
marriage,  there  be  children  who  shall  succeed  to,  and  enjoy  the  estate,  but  who  shall 
afterwards  decease  during  the  life  of  his  said  spouse,  she,  from  that  period,  shall  be 
entitled  to  fifty  chalders,  as  if  the  said  children  had  not  existed. 

"The  Earl  of  Cromarty  being  forfeited  in  the  year  1745,  having  issue  both  male  and 
female,  a  claim  was  entered  by  his  lady  for  her  jointure  of  fifty  chalders,  to  take  place 
alter  her  husband's  death.  Objected  by  his  Majesty's  Advocate,  that  she  is  entitled  to 
forty  chalders  only,  there  being  sons  of  the  marriage,  who,  but  for  the  forfeiture,  would 
succeed  to  the  estate. — Answered,  that,  taking  the  words  of  the  contract  strictly, 
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according  to  common  law,  the  claim  must  be  restricted  to  forty  [166]  chaldeis,  because 
it  cannot  be  said  literally  that  there  are  no  children  of  the  marriage  who  can  succeed  to, 
and  enjoy  the  estate.  But  here  the  forfeiture  is  plainly  a  easm  tncogtiatus,  about  vhieh 
the  parties  interposed  no  will ;  and  equity  dictates  that  the  lady  ought  not  to  suffer  \tj 
this  oversight,  but  that  the  same  ought  to  be  supplied  by  the  Courts  provided  it  csn  le 
made  evident  what  would  have  been  the  will  of  the  parties,  had  the  event  been  foreBeen. 
About  this  there  can  be  no  doubt ;  for,  if  the  Earl  was  willing  to  give  a  jointure  of  £% 
chalders  to  his  spouse,  in  case  his  brother  or  his  nephew  should  eucceed  to  the  estate, 
mtdto  magia  in  the  case  of  a  forfeiture. 

"  The  claim  accordingly  was  sustained  for  fifty  chalders." 

The  principles  laid  down  in  this  passage  in  some  degree  enter  into  the  considen&n 
of  the  present  case;  but  I  only  throw  out  this  view  for  your  Lordships'  consideratioii; 
for  it  is  not  one  of  those  grounds  which  appear  to  be  necessary  to  support  the  opinioa 
I  entertain  with  r^^ard  to  the  decision  which  we  ought  to  pronounce.  My  opinion  is, 
upon  a  full  consideration  of  the  whole  deeds,  that  Lord  Minto  cannot  be  allowed  to 
take  this  large  sum  without  paying  the  whole  of  the  debts  left  by  the  entailer. 

The  Court  "  alter  the  interlocutor  complained  of :  Find  that  the  Earl  of  Minto  k 
bound,  out  of  the  funds  coming  into  his  hands  as  executor  under  the  Engliah  will,  to 
free  and  relieve  the  petitioner.  Sir  William  Francis  Elliot,  and  the  heirs  of  entail  of 
the  estate  of  Wells,  of  all  debts  and  obligations  which  burden  or  affect  the  said  estate; 
and,  to  this  effect,  decern  in  the  declarator  at  the  petitioner's  instance ;  asaoilae  the 
petitioner  from  the  whole  conclusions  of  the  action  at  the  instance  of  the  Earl  of 
Minto ;  and  decern." 

On  mutual  petitions  for  the  parties,  which  were  presented  for  an  explanation  of  tiie 
general  finding  in  this  interlocutor,  the  Court  "  Vary  the  same  so  far  as  to  explain  that 
the  decree  against  the  Earl  of  Minto  cannot,  under  the  libel  at  the  instance  of  Sir 
William  Francis  Elliot,  extend  beyond  the  funds  vested  in  the  3  per  cent,  consolidated 
annuities,  and  restrict  the  same  accordingly." 

[Affirmed,  1  W.  and  S.  678 ;  4  S.R.R  (H.L.)  710.] 


No.  41.        F.C.  N.S.  VIL  166.     18  Feb.  1823.     Ist  Div.— Lord  Alloway. 

William  Laing,  Charger. — Baird 

» 

Earl  and  Countess  of  Strathmore,  Suspenders. — Rutherford. 

Poinding — Palace. — It  is  legal  to  execute  a  poinding  against  the  effects  of  a  debtor 
situated  within  the  Palace  of  Holyroodhouse. 

The  charger  having  raised  letters  of  homing  upon  a  bill  for  L.694  accepted  by  the 
suspenders,  who  were  then  residing  in  England,  obtained  the  concurrence  of  the  baron 
bailie  of  the  Abbey  for  executing  a  poinding  of  the  debtor's  effects  situated  within  tbe 
Palace  of  Holyroodhouse.  The  messenger  not  having  been  able  to  obtain  admittaooe^ 
letters  of  open  doors  were  applied  for;  but,  in  the  meantime,  a  bill  of  suspeoaioD 
having  been  presented  and  passed,  the  Lord  Ordinary  pronounced  the  following  intiff- 
locutor  : — "  The  Lord  Ordinary,  having  heard  parties'  procurators,  finds  that  there  u 
no  precedent  for  the  sanctuary  of  Holyroodhouse,  or  for  the  Palace,  affording  any 
protection  to  the  effects  of  the  debtors  residing  therein,  so  as  to  relieve  them  from 
poinding:  Finds  that  the  suspenders'  reasoning  could  only  apply  to  the  Sovereign's 
residence  in  the  Palace,  whose  presence  ought  not  to  be  disturbed  by  the  intrusion  of 
persons  into  the  palace  without  his  permission,  or  that  of  the  keeper  appointed  by  him: 
Finds  that  the  diligence  in  question  was  authorised  by  the  baron  bailie  of  the  Abbey, 
the  officer  appointed  by  the  hereditary  keeper  of  the  palace ;  therefore  repels  the 
reasons  of  suspension,  and  finds  the  letters  orderly  proceeded,  and  decerns." 

In  a  petition  against  this  interlocutor,  the  suspenders  pleaded — 

The  original  charter  of  the  Abbey  of  Holyroodhouse  by  Eling  David  L  (Mai&a»S* 

History^  p.  144)  contains  express  prohibitions  against  all  persons  from  '*  taking  a  poind 

or  seizure  in  or  upon  the  lands  of  the  said  Holy  Cross,  imless  the  Abbot  refuse  to  do 

justice  to  the  person  injured."    About  the  year  1528,  the  Palace  of  Holyroodhouse  was 
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erected  near  the  south-west  comer  of  the  Church  or  Abbey.  On  the  suppression  of 
the  [167]  religious  houses,  and  the  annexation  of  their  property  to  the  Crown,  the 
whole  domain  of  the  Abbey,  with  the  privileges  attached  thereto,  came  to  be  vested  in 
the  down. 

Independent  of  this  privilege  of  exclusion  contained  in  the  charter  of  the  lands  on 
which  the  palace  is  erected,  the  circumstance  of  its  being  a  royal  palace  makes  the 
execution  of  diligence  within  its  precincts  illegal,  from  the  respect  due  to  the  dignity 
of  the  Sovereign.  The  origin  of  the  privilege  of  exemption  from  personal  diligence  is 
given  in  Boes's  Lectures,  vol.  i.  p.  331 ;  and,  for  the  same  reason,  the  execution  of  any 
other  diligence  which  may  lead  to  the  same  consequences  should  not  be  allowed  within 
the  palace;  more  particularly  the  execution  of  letters  of  open  doors,  which  may  be 
attended  with  much  violence  and  disturbance,  which  would  be  destructive  of  that 
respect  and  decency  which  ought  to  be  preserved  in  a  royal  palace.  Although  this  is 
the  first  time  the  question  has  occurred  in  this  country,  yet,  in  England,  the  privilege 
has  been  long  established,  and  is  recognised  in  the  present  day ;  3  Coke,  c.  45,  p.  140; 
2  Raymond^B  Reports,  p.  978 ;  1  Gamp.  Rep,  p.  475 ;  ChiUy  on  Prerog.  c.  14. 

The  Palace  of  Holyroodhouse  is  kept  up  at  the  public  expence — has  a  hereditary 
keeper,  and  officers  and  servants  attached  to  it — and  a  military  guard  is  kept  there. 
The  greater  part  of  the  furniture  belongs  to  the  Sovereign — the  building  is  repaired  out 
of  the  Crown  revenue — add  lately  the  Sovereign  himself  held  his  court  there;  and, 
therefore,  it  is  entitled  to  all  the  privileges  and  exemptions  to  which  other  royal  palaces 
in  the  united  kingdom  are  entitled. 

Answered  for  the  charger — 

The  privileges  of  Holyroodhouse  extend  no  farther  than  affording  a  protection  or 
sanctuary  against  personal  diligence.  The  quotation  from  Ross's  Lectures  given  by  the 
suspenders  refers  to  personal  diligence  alone.  In  the  passage  he  is  treating  of  captions. 
In  the  same  way,  Bankion,  b.  4,  tit.  39,  sect.  1,  and  Ersk,  b.  iv.  tit.  3,  sect.  25.  ^one 
of  these  authors  give  the  least  countenance  to  the  doctrine  that  the  privilege  extends 
beyond  personal  diligence ;  and  even  the  protection  of  the  person  is  restricted  within 
narrow  limits.  It  does  not  apply  to  criminals,  nor  to  debtors  in  meditatione  fugce,  nor 
to  debtors  in  an  obligation  ad  factum  prcestandum. 

Neither  is  there  by  any  authority  in  support  of  the  doctrine  maintained  by  the 
suspenders  that  it  is  not  legal  to  execute  a  poinding  in  Holyroodhouse,  from  its  being 
a  Eoyal  Palace.  The  English  authorities  quoted  by  the  suspenders  apply  only  to  the 
execution  of  writs  of  processes  of  law  for  civil  debt  in  the  palace  where  the  King 
resides.  It  is  to  places  hallowed  by  the  actual  residence  of  the  King  that  the  law 
gives  that  peculiar  sanctity;  and  the  same  is  implied  in  the  statute  1593,  c.  173,  where 
the  [168]  place  of  the  King's  residence  is  alone  referred  to.  In  the  case  quoted  from 
HoifM  Reports,  p.  591,  by  the  suspenders,  the  question  arose  respecting  the  privileges 
of  the  PflJace  of  Whitehall,  where  the  Queen  resided,  although  she  happened  to  be  at 
Windsor  when  the  writ  was  executed.  The  same  was  the  case  of  Winter  v.  Mills, 
Eagles  Rep,  voL  x.  p.  577,  referred  to  by  the  suspenders,  respecting  Kensington  Palace, 
which  was  kept  (as  the  rubric  of  the  case  states)  "  in  a  constant  state  of  preparation 
to  receive  the  King,  with  his  officers,  servants,  and  guards,  residing  and  doing  duty 
there  at  all  times,  and  some  of  the  Royal  Family  having  apartments  there." 

The  Court  were  unanimously  of  opinion  that  the  privilege  was  limited  to  personal 
diligence  alone ;  and,  therefore,  adhered  to  the  Lord  Ordinary's  interlocutor. 

[Reversed,  2  W.  and  S.  1 ;  4  S.R.R.  (H.L.)  722.] 


No.  42.        F.C.  N.S.  VII.  168.     18  Feb.  1823.     2nd  Div.— Lord  Pitmilly. 

Beattie,  Suspender. — Jeffrey,  Q.  Graham  Bell. 

Hallybubton,  Charger. — R.  Bruce,  Cockbum. 

Bin  of  Exchange. — ^Part  of  the  place  of  payment  of  a  bill  being  written  on  an  erazure, 
found  not  to  vitiate  the  bill  in  the  circumstances  of  the  case. 

Beattie  adhibited  his  name  as  drawer  and  indorser  to  a  bill  accepted  by  William 
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Blown,  which  was  afterwards  passed  to  Hallyburton.  Brown  having  failed  to  retixe 
the  bill,  a  charge  was  given  to  Beattie  as  the  drawer  and  indorser,  who  sosp^nded,  on 
the  ground,  inter  dlia^  that  the  bill  was  vitiated  as  a  document  of  debt^  by  bavii^ 
been  crazed  in  the  place  of  payment  The  bill  bore  to  have  been  payable  "at  the 
Leith  Banking  Company's  of&ce,  Dalkeith ; "  but  the  word  *'  Leith  "  was  written  on  an 
erasure ;  and  it  was  alleged  that  it  was  written  [169]  with  different  ink,  and  by  t 
different  hand^  from  the  rest  of  the  bilL 

Lord  Pitmilly,  Ordinary,  repelled  the  reasons  of  suspension ;  and — 

The  suspender  petitioned^  and  pleaded — ^Bills  are  not,  like  deeds,  guarded  bj 
solemnities,  or  the  attestations  of  witnesses ;  and  the  change  which  the  removal  or 
insertion  of  the  smallest  word  or  figure  may  create  in  them,  and  the  facility  with  whiek 
the  greatest  fraud  may  be  committed  by  the  slightest  alteration,  have  long  proclaimed 
the  necessity  of  strictly  adhering  to  the  rule  by  which  all  altered  or  en^iad  bills  an 
declared  vitiated  and  annulled.  The  old  rule  of  judgment  was  that,  if  a  bill  wis 
erazed,  it  was  absolutely  null  \  and  as  by  our  law  a  written  document  must  support 
itself,  the  Court  were  in  use  to  deny  all  enquiry  as  to  the  purpoee  or  canae  of  Uie 
erasure,  because  such  a  proof  was  allowing  a  written  document  to  be  supported, 
contradicted,  or  revived  by  parole  or  other  extraneous  evidence;  Murehie  agaiost 
M'Farlane,  1st  July  1796.  Although  this  rule  was  relaxed  in  some  cases,  where  tiie 
alteration  had  been  made  innocently,  and  to  correct  a  mistake — Hay  against  Handenon, 
20th  February  1802  \  Milne  against  Eussel,  16th  January  1810 — ^yet  the  old  law  wis 
afterwards  rigorously  applied ;  Bryce  against  Dickson,  16th  Novemb^  1810 ;  CaUenda 
against  Kirkpatrick,  lOtb  December  1812.  These  judgments  have  been  considered  as 
settling  the  law  of  vitiation  on  its  proper  basis ;  and  they  are  noways  affected  by  the 
case  of  Alison  against  Fairweather,  12th  February  1817,  as  the  alteration  there  bad 
been  made  by  the  acceptor  himseUf. 

The  suspender  has  no  reason  to  deny  that  the  erazure,  in  order  to  conatitute  a 
vitiation,  must  be  in  a  material  part  of  the  document  But  the  question  of  material  or 
not  material  must  obviously  depend  on  the  inquiry  how  far  the  insertion,  or  removal, 
or  any  alteration  upon  that  particular  part  of  the  bUl,  will  change  the  contract  or  afieei 
the  rights  of  parties.  The  date  and  the  sum  are  material  parts  of  a  bill ;  because  any 
change  upon  them  completely  alters  the  contract.  An  alteration  in  the  terms  of 
payment  must  also  alter  the  rights  of  the  parties,  both  as  to  the  period  for  which  they 
are  to  remain  bound,  and  because  upon  it  must  depend  the  proper  negotiation  of  the 
bill.  But  an  alteration  in  the  place  of  payment  is,  for  the  very  same  reason,  materiaL 
A  change  upon  it  not  only  alters  the  original  contract  of  the  parties,  but  affects  the 
proper  negotiation  of  the  bill.  The  acceptor  or  other  debtor  was  only  bound  to 
provide  funds  for  the  payment  of  the  bill  at  the  place  of  payment  originally  agreed 
upon  j  and  the  presentment  at  the  place  substituted  would  be  erroneous,  the  protest 
following  upon  the  non-payment  at  that  place  would  be  void,  and  all  other  attempts 
at  notice,  or  other  negotiation,  rendered  completely  nugatory.  Again,  if  a  bill  boze 
originally  no  place  of  payment,  it  must  be* pre-  [170]  -sented  to  the  debtor  personally; 
and,  in  case  of  non-payment,  a  protest  in  presence  would  be  requisite.  But  suppose 
that,  in  such  a  biU,  the  holder  had  taken  it  upon  him  to  insert  a  particular  place  for 
the  payment,  a  presentment  and  protest  at  that  place  would  be  clearly  inept,  and,  as 
in  the  other  case,  completely  destroy  the  negotiation  of  the  bill. 

Though  the  suspender  has  not  discovered  any  decision  fixing  the  character  of  the 
place  of  payment,  the  Court,  if  satisfied  of  the  principle,  would,  without  hedtatioii, 
have  pronounced  such  a  decision.  At  one  time  no  direct  authority  existed  to  shew 
that  the  date,  sum,  or  term  of  payment,  were  material,  but  they  have  long  ago  been 
declared  to  be  material ;  and  several  cases,  though  later  in  time,  have  been  decided  in 
England,  ranking  the  place  of  payment  among  the  material  and  essential  parts  of  a 
bill;  Tidmarsh  against  Graver,  1  Maule  and  Sdtoyn^  p.  735;  Cowie  and  another 
against  Hasewell,  4  Barnwell  and  Alderson,  197,  1821.  An  alteration  in  the  place  of 
payment  may  not  discharge  the  acceptor^  as  he  remains  bound  independent  of  any 
intimation,  whereas  it  is  the  due  negotiation  and  timeous  intimation  of  the  dishonour 
which  alone  binds  the  drawer ;  so  that  any  altieration  which  goes  to  affect  the  protesting^ 
negotiation,  or  intimation  of  the  bill,  must  be  considered  sufficient  to  liberate  the 
latter,  while  it  might  not  discharge  the  former ;  and  the  present  is  a  question  between 
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the  Kolder  and  the  drawer.     The  opinion  of  Chitty,  quoted  by  the  charger,  was  also 
given  previous  to  the  decision  in  the  case  last  quoted. 

I^o  distinction  has  ever  been  made  between  smaller  and  greater  erazures  in  such  a 

questioii,  as  the  insertion  or  removal  of  the  smallest  conjunction,  or  substitution  or 

addition  of  one  single  word  or  figure,  nay,  of  one  syllable  or  part  of  a  figure,  may  as 

completely  alter  the  import  of  the  bill  as  the  changing  or  super-adding  of  a  whole 

aentence.     Let  the  word  "  Leith "  be  taken  away,  the  bill  will  then  be  payable  at  the 

*'  Company's  Banking  Office,  Dalkeith."    The  charger  admits  that  there  is  in  Dalkeith 

at  least  one  other  company's  banking-office,  ''The  Commercial  Company's  Banking 

Office ; "  and  the  above  description,  without  either  the  words  "  Leith  or  Commercial," 

might  apply  equally  to  either  of  these  offices.     But,  suppose  that  the  change  made 

upon  the  bill  had  been  the  erasing  of  the  word  "  Commercial,"  and  inserting  ''  Leith," 

that  alteration  is  of  equal  importance  with  that  which  occurred  in  the  cases  quoted. 

The  suspender  is  entitled  to  insist,  that  the  word  erased  shall  be  held  pro  rum  scripto; 

Gibson  against  Walker,  16th  June  1809;  Adam  against  Drummond,  12th  June  1810; 

so  that  there  remains  no  intelligible  description  of  the  place  of  payment. 

The  suspender  is  here  merely  a  drawer  and  indorser,  and  as  such  only  bound,  if 

the  bill  has  been  duly  protested,  and  in  other  respects  strictly  negotiated.     If  the  bill 

then  did  not  specify  a  particular  place  of  payment,  or  did  not  give  such  a  description 

of  the  place  intended,  as  left  it  without  doubt,  then  it  could  [171]  only  be  legally 

presented  and  protested  in  the  personal  presence  of  the  acceptor.     According  to  the 

sapposition,  no  mention  was  made  of  the  ''Leith"  Banking  Company's  Office  as  a 

place  of  payment;  and,  if  it  was  presented  and  protested  there,  that   was  not  the 

place  of  pajrment  originally  condescended  on  in  the  bilL     If,  i^ain,  it  was  presented 

and  protested  at  the   ''Commercial"  Banking  Company's  Office,   that  protest  was 

equally  erroneous,  because  the  bill  did  not  specify  that  office  as  the  place  of  payment 

Or,  further,  suppose  that  the  bill  was  originally  made  payable  at  the  Commercial 

Baiiking  Office  (by  no  means  an  improbable  supposition)  and  that  it  was  erroneously 

presented  and  protested  at  the  Leith  Banking  Company's  Office,  and  afterwards  altered, 

in  order  to  make  the  bill  conform  to  the  protest^  then  the  bill  was,  independent  of  the 

vitiation  by  means  of  the  erazure,  wrong  protested.    Thus,  in  every  view,  it  appears 

that  there  has  been  an  erazure  upon  that  bill  in  a  mcUerioU  part^  and  therefore  it  is 

completely  destroyed  as  a  document  of  debt. 

The  charger  answered, — It  is  not  to  the  full  extent  true,  in  point  of  fact,  that  the 
place  of  payment  is  written  on  an  erasure.  It  no  doubt  appears  that,  in  the 
description  of  the  place  of  payment,  one  word,  "  Leith,"  does  seem  to  be  written  on 
an  erasure ;  but  there  is  not  the  slightest  appearance  of  any  other  erasure  in  the  bill ; 
and  it  is  exactly  in  the  same  state  as  when  the  charger  first  received  it  The  erazure, 
therefore,  now  discovered  cannot  correctly  be  said  to  amount  to  an  alteration  or 
vitiation  in  the  place  of  payment  Even  if  the  word  said  to  be  written  on  an  erazure 
were  struck  out,  there  would  remain  still  a  sufficient  description  of  the  place  of 
payment  The  bill  would  still  bear  to  be  payable  at  a  banking-office  in  Dalkeith, 
which  would  be  a  sufficient  description  of  the  place  of  payment,  particularly  as  there 
are  only  two  banking-offices  in  Dalkeith.  There  is  not  the  slightest  foundation  for 
the  insinuation  that  the  bill  may  have  originally  been  protested  at  a  wrong  place, 
and  that  the  alteration  now  appearing  on  it  may  afterwards  have  been  made  in  order 
to  make  it  agree  with  the  protest  The  protest  merely  bears,  in  general  terms,  to 
have  been  taken  "  at  Dalkeith,"  and  applied,  therefore,  equally  to  this  bill,  whether 
it  had  been  payable  at  the  one  banking  company's  office  or  the  other. 

The  suspender  has  been  unable  to  produce  any  authority  according  to  which  an 
alteration  of  so  trifling  and  unimportant  a  nature  as  this  has  been  held  sufficient  to 
vitiate  a  bill  In  the  case  of  Bryce  against  Dickson,  iU  eupra^  the  vitiation  was  in 
the  term  of  pajrment^  which  has  always  been  held  to  be  one  of  the  most  essential  and 
important  parts  of  a  bill,  as  it  regulates  the  terms  for  which  the  parties  are  to  remain 
bound.  In  the  case  of  Callender  against  Kirkpatrick,  td  eupra^  the  vitiation  was  in 
the  name  of  one  of  the  parties,  which  is  also  one  of  the  most  essential  and  important 
parte  of  a  bill,  as  a  person  is  frequently  induced  to  put  his  name  upon  a  bill,  merely 
fiom  the  circam-  [172]  -stance  of  seeing  the  names  of  certain  other  persons  there 
before  him.  The  place  of  payment,  however,  can  never  be  reckoned  so  important, 
because  it  can  have  no  effect  either  in  fixing  the  period  for  which  the  parties  are  to 
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remain  bound,  or  upon  the  claim  of  relief  which,  one  of  these  parties  may  haye  agaim^ 
the  other.  While  there  lias  hitherto  been  no  decision  in  this  Court  on  the  gianeial 
point,  that  an  erazare  in  the  place  of  payment  is  sufficient  to  vitiate  a  bill,  they  viU 
not  be  inclined  to  give  such  an  effect  to  an  erazure  in  one  word  of  the  descriptioa  of 
the  place  of  payment,  which  word,  though  it  were  altogether  omitted,  would  still 
leave  that  place  sufficiently  described — would  leave  it  in  fkct  substantially  the  same— 
and  would  allow  it  to  agree  equally  well  with  the  protest. 

Even  in  those  parts  of  a  bill  which  are  reckoned  more  material,  such  as  the  dates 
and  names  of  the  parties,  it  is  not  every  vitiation  which  is  held  sufficient  to  vacate  it; 
Hay  against  Henderson ;  Milne  against  Bussel ;  Fairweather  against  AUson,  tU  rapra, 
where  the  alterations  were  in  those  parts  of  the  document  which  are  held  to  be  modi 
more  important  than  the  place  of  payment ;  Ghittyy  pp.  118,  119,  4th  edit  In  the  case 
of  Tidmarsh  against  Grover,  the  alteration  was,  in  the  place  of  payment,  from  an 
insolvent  to  a  solvent  house,  and,  therefore,  held  out  a  false  colour  to  the  holder,  aod 
varied  the  contract  of  the  acceptor  by  superadding  an  order  upon  another  house  to  ptj 
the  bill,  and,  therefore,  seemed  to  be  a  material  alteration.  In  the  case  of  Cowie  and 
another  against  Hasewell,  the  acceptance  had  been  altered  from  a  general  to  a  special 
acceptance,  and  the  holder  might  in  that  way  be  subjected  to  some  inconvenience.  Bat, 
in  the  present  case,  whether  or  not  the  single  word  here  written  on  an  erazure  had 
actually  formed  part  of  the  description  of  the  place  of  payment^  the  holder  could  have 
been  put  to  no  inconvenience,  as  still  the  bill  must  have  been  presented  for  payment  at 
a  banking-office  in  Dalkeith.  This  case  might  indeed  have  been  somewhat  amdogoos  to 
the  English  cases,  had  the  bill  been  originally  drawn  so  as  to  make  it  payable  at  the 
suspender's  residence  near  Hawick ;  and  had  an  alteration  been  afterwards  made  on  it, 
whereby  it  was  made  payable  at  a  banking-office  in  Dalkeith. 

Lord  Robertson  thought  that^  in  considering  whether  a  certain  part  of  a  bill  is 
material,  there  might  be  room  for  a  distinction ;  that  the  want  of  a  place  of  payment 
altogether  would  not  vitiate  a  bill,  but  only  that  it  must  be  presented  to  the  acceptor 
personally ;  but  that,  if  there  is  a  place  mentioned,  the  bill  must  be  presented  there, 
and  any  erazure  in  it  must,  therefore  be  material ;  that^  though  it  did  not  substitute 
one  place  for  another,  and  the  bill  was  presented  at  the  place,  still  there  was  an  erazare 
in  what  he  considered  an  important  part;  and  that,  looking  at  the  authorities,  both 
Scotch  and  English,  and  especially  the  case  of  [173]  Gallendar  against  Kirkpatrick,  he 
was  for  altering  the  interlocutor. 

Lord  Olerdee  was  not  inclined  to  sustain  the  objection  of  vitiation ;  he  thought  that 
the  place  of  payment  might  be  important  with  regard  to  the  acceptor,  because  when  he 
has  agreed  to  pay  at  a  certain  place  that  cannot  be  altered ;  but  he  could  not  see  how  it 
should  be  of  any  importance  to  the  drawer,  and  especially  when  the  acceptor  was 
making  no  resistance,  and  that  it  would  be  going  too  far  to  hold  that  the  bill  must  be 
set  aside  as  vitiated. 

Lord  Graigie  thought  the  general  import  of  the  decisions  was,  to  look  very  narrowly 
into  bills  which  are  only  admitted  for  the  sake  of  commerce,  and  to  insist  that  they 
shall  be,  in  every  point  of  view,  unexceptionable,  and  that  this  was  carried  a  great 
length  in  the  case  of  Kirkpatrick :  That  it  appeared  to  him  in  the  same  view  as  to 
Lord  Robertson ;  and  that,  where  a  place  of  payment  is  agreed  on,  no  alteration  can  be 
made  on  it  without  the  consent  of  all  parties ;  and  they  may  suffer  very  materially  by 
taking  one  place  for  another. 

Lord  Justice-Clerk  said,  he  was  much  attached  to  the  doctrine  holding  bills  as  null 
when  not  completely  unexceptionable ;  but  that  this  case  was  much  narrower  than  any 
of  the  decided  cases.  He  was  not  disposed  to  say  that  the  place  of  payment  is  not 
material  in  any  case,  especially  where  the  acceptor  may  have  made  some  provision,  as  in 
one  of  the  English  cases,  where  it  had  been  altered  from  a  house  not  solvent ;  but  here 
it  is  not  denied  that  there  are  only  two  banking  offices  in  Dalkeith,  and  that  it  was 
material  to  observe  that  the  suspender,  who  is  only  in  fact  cautioner,  cannot  state  that 
any  inconvenience  has  arisen  to  him  in  consequence :  That  if  the  suspender  would  say 
that  funds  had  been  provided  at  the  proper  place,  he  could  understand  it»  as  there 
would  then  have  been  undue  negotiation;  but  he  felt  difficulty  in  sustaining  the 
objection  :  That  the  English  cases  appeared  to  be  well  founded,  but  did  not  apply  to 
the  case. 

The  Court  being  equally  divided,  Lord  Piirnilly  was  called  in,  who  said,  That  he 
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approved  of  all  the  decisions,  finding  that  action  cannot  lie  on  a  hill  vitiated  in 
sabsianHaiibuB ;  that  he  was  far  from  thinking  the  place  of  payment  not  material  in 
oertain  circumstances,  and  that  a  vitiation  in  it  may  not  render  an  action  untenahle ; 
hat  that  this  was  an  action  peculiar  in  its  circumstances.  The  hill  is  payahle  at 
Dalkeith  at  the  Leith  Bankiag  Company's  Office  there ;  and  the  single  vitiation  is  in 
the  word  '*  Leith ; "  and  it  happens  there  are  only  two  hanks  at  Dalkeith :  That,  if  it 
had  heen  stated  that  it  was  originally  payahle  at  the  Commercial  Banking  Company's 
Office,  and  proof  of  that  offered,  it  might  he  important,  hut  that  there  is  no  room  in 
the  erazuie  for  the  word  *'  Commercial : "  That  it  was,  therefore,  more  a  [174]  hlunder  of 
the  writer  of  the  hill,  which  he  had  corrected,  and,  therefore,  not  a  case  introducing  a 
general  rale  of  law.  His  opinion,  therefore,  was  not  that  the  place  of  payment  was  not 
material,  hut  that  this  was  undouhtedly  a  narrow  case;  that,  if  he  had  seen  any 
authority  for  it,  he  would  have  found  the  bill  null ;  but  that  there  were  no  Scottish 
authorities ;  and  the  English  cases  were  not  applicable. 

The  Court  adhered  on  the  point  of  vitiation. 

[S.C,  2  S.  199.] 


No.  44,      F.C.  N.S.  VII.  179.     27  Feb.  1823.     Ist  Div.— Lord  Meadowbank. 

Right  Hon.  Hugh  Elliot,  Pursuer. — Moncrieff,  H.  J,  Bdbertson. 

Lord  Stair's  Trustees,  Defenders. — Oordayi,  J.  A.  Murray, 

Legacy — Presumption. — Legacies  to  the  same  amount,  left  to  the  same  individual,  by 
different  deeds,  held  to  be  separate  legacies,  in  the  circumstances  of  the  case. 

John  Earl  of  Stair  died  in  June  1821.  In  his  respositories  were  found  a  trust-deed, 
dated  18th  June  1815,  and  a  latter  will  and  testament^  dated  5th  June  1819.  There 
were  several  codicils  to  the  trust-deed ;  one  of  them  as  follows : — "  I,  the  above  John 
Earl  of  Stair,  do  hereby  appoint  and  direct  my  trustees  to  pay  to  the  Bight  Honourable 
Hugh  Elliot^  governor  of  Madras,  the  sum  of  L.3000."  By  another  codicil,  the  trustees 
are  directed  to  pay  to  Mjol  Horn  Elphinston  L.2000,  and  to  Lieutenant-Colonel  John 
Ferguson  L.1000. 

By  the  testament^  which  was  holograph,  several  legacies  were  also  left  In 
particular,  his  Lordship  gives  and  bequeaths  '*  to  the  Right  Honourable  Hugh  Elliot, 
governor  of  Madras,  the  sum  of  L.3000  lawful  money  of  Great  Britain,  to  be  [jaid 
within  six  months  after  my  death,  free  of  the  legacy  tax,  and  all  other  deductions." 

And,  by  the  same  deed,  he  gives  to  "  Mr.  Horn  Elphinston,  L.1000,  in  addition  to 
the  l^acy  I  left  him  by  my  trust-deed ;"  and  to  Colonel  Ferguson  L.1200,  "  in  lieu  of 
ihe  legacy  I  left  him  by  my  trust-deed.'' 

On  Ix)rd  Stair's  death,  Mr.  Elliot  claimed  from  the  trustees  payment  of  both  legacies 
contained  in  the  codicil  to  the  trust-deed  and  in  the  testament.  This  being  refused,  the 
present  action  was  raised.  The  trustees  maintained  in  defence  that  the  legacy  left  by 
the  will  was  a  mere  repetition  of  the  legacy  left  by  the  codicil  to  the  trust-deed ;  and 
that  the  pursuer  was  not  entitled  to  payment  of  both.  The  Lord  Ordinary  decided  in 
favour  of  Mr.  Elliot. 

In  a  petition  against  that  interlocutor,  it  wbls  pleaded  for  the  trustees, — 

[ISOj  That  this  is  a  pure  quceetio  voluntatis^  to  be  decided  according  to  the  intention 
of  the  testator ;  as  to  which,  if  there  is  any  doubt,  the  spirit  of  our  law  being  in  favour 
of  hberation,  not  of  obligation,  it  must  be  decided  in  favour  of  the  debtor  rather  than 
the  legatee,  who  is  creditor;  Stair,  p.  714 ;  Bcmh.  b.  i.  tit.  2,  sect.  61  ;  Ersk,  b.  iii.  tit. 
%  sect.  14.  By  the  Eoman  law,  a  repeated  legacy  was  not  considered  as  two  legacies, 
unless  it  could  be  shewn,  evidentisaimis  probationibus^  that  duplication  was  actually 
intended;  L.  34,  s.  2  and  3,  De  lagat.  et  fid, ;  L,  1,  s.  14,  De  dot  praHegai, ;  L.  1, 
CW.  De  Legai, ;  L,  12,  Deprobat,  et  prcasumpt. 

By  the  law  of  Scotland,  when  a  sum  is  settled,  and  the  same  sum  afterwards 
repeated  in  a  latter  will,  the  first  gift  is  presumed  to  be  recalled;  Wallace,  13th 
Ifovember  1624,  Durie;  Oallie  against  M*Kenzie,   18th  December   1782.      Again, 
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where  two  legacies  aie  given,  the  latter,  if  more  valuable  in  amoont,  ia  preaomad  to 
abaorb  the  former;  Burnet  against  Maitland,  24th  February  1709,  Forbes;  Bdches 
against  Hepburn  Murray,  22Qd  December  1752.  The  genend  principle  of  our  lawia; 
that  posterior  deeds  are  presumed  to  be  in  satisfaction  of  prior  ones;  Fyfe  against 
Nicholson,  29th  November  1751  ;  Crawford,  6th  January  1747 ;  Pringle,  8th  Januaiy 
1740;  Mathison,  20th  November  1766;  Greig,  19th  February  1768;  M'Intyre  against 
Mitchell  and  others,  1st  March  1821. 

The  specialties  in  this  case  do  not  afford  any  presumption  of  the  intentton  of  Dnd 
Stair  to  leave  two  legacies.  1.  It  was  just  a  repetition  of  the  former  legacy,  with  a 
certain  addition,  making  the  term  of  payment  within  six  months  after  the  teatatot's 
death,  and  freeing  the  legacy  from  the  tax.  These  alterations  sufficiently  account  for 
the  repetition  of  this  legacy  in  the  testament,  in  explanation  of  the  testator's  intentioD. 
2.  When  Lord  Stair  intended  to  leave  an  additional  legacy,  he  expressly  stated  so: 
Thus,  in  the  same  deed,  he  left  L.1000  to  Mr.  Elphinston  "in  addition  to  the  leg^ 
I  left  him  by  my  trust-deed."  3.  Although  the  legacy  to  Mr.  Ferguson  was  "  in  l^a " 
of  the  legacy  left  by  the  trudt-deed,  this  was  stated  from  the  circumstance  of  the 
amount  of  these  two  legacies  being  different,  which  was  not  the  case  with  the  l^gwf 
in  question. 

Answered  for  Mr.  Elliot — 

As  these  legacies,  although  the  same  in  amount,  were  left  by  separate  deeds  differing 
in  date,  nature,  and  effects,  they  must  be  held  as  separate  legacies.  This  was  the 
doctrine  of  the  Boman  law;  Pand.  lib.  22,  tit.  3,  1,  12,  Gelms ;  Voet  ad  Pond.  p.  775, 
torn.  1,  8.  9,  and  torn.  2,  p.  340,  s.  34 ;  Oomeztus,  torn.  1,  c.  12,  s.  38.  From  thsee 
authorities,  it  was  held  that,  if  the  same  sum  was  left  in  different  deeds,  or  if,  in  tiie 
same  deed,  two  legacies  were  left  with  any  variation  in  time,  quality,  or  condition, 
both  legacies  must  be  paid.  The  law  of  Scotland  adopts  the  same  p.81]  principle; 
Stirling  against  Deans,  20th  June  1704,  Fount. ;  and  the  same  is  the  law  of  En^uid; 
Roper  on  Law  of  Legacies,  vol.  i.  p.  491 ;  Sir  Samuel  Toller  on  Administiatois  and 
Executors,  p.  334. 

The  deed  of  testament  did  not  revoke,  in  whole  or  in  part,  the  trust-deed.  And  as 
the  testament  bears  express  reference  to  the  trust-deed.  Lord  Stair  must  be  presumed 
to  have  had  it  before  him,  and  to  have  remembered  all  it  contained.  When  the 
testator  intended  to  revoke  any  of  the  legacies,  he  expressly  stated  so,  as  in  the  I^ikj 
to  Mr.  Ferguson^  which  ia  stated  to  be  in  lieu  of  the  legacy  left  by  the  trust-deed. 

The  Judges^  in  delivering  their  opinions  on  the  petition  and  answers,  exprsesed 
great  difficulty ;  but,  by  a  majority,  altered  the  interlocutor  of  the  Lord  Ordinary.  Bn^ 
on  advising  a  reclaiming  petition  and  answers,  they  returned  to  that  interlocutor,  findii^ 
that  these  were  separate  legacies. 

The  majority  of  the  Court  were  of  opinion  that,  as  it  was  very  difficult  to  corns  at 
the  intention  of  the  testator  in  this  case,  the  legacies  left  to  Mr.  Elphinston  and 
Colonel  Ferguson  so  much  neutralizing  each  other  in  principle,  they  were  bound  to 
adopt  the  principles  of  the  Boman  law,  which  had  been  assumed  into  our  law  by  the 
cases  referred  to  in  the  papers  for  Mr.  Elliot. 

[8.C.,  2  S.  218.] 


No.  45.       F.C.  N.S.  Vil  182.     27  Feb.  1823.     2nd  Div.— Lord  Pitmilly. 

Logans,  Pursuers. — MonGrieff,  E.  Bruce. 

Logans,  Defenders. — For  younger  children,  Cranstotm,  B.  Bell ;  for  Mr. 

TurnbuU,  Jameson. 

Writ — Probation — Depoeitum — ^A  person  who  had  executed  a  deed  of  entail  of  certain 
lands,  and  a  trust-deed  of  his  other  lands  and  moveable  property,  haying  afterwards 
deposited  with  his  man  of  business  a  sealed  packet,  with  a  docquet  not  probativ«, 
ordering  the  packet  to  be  destroyed  in  a  certain  event  which  happened ;  the  Court 
ordered  the  packet  to  be  opened  at  the  instance  of  the  younger  children ;  and  the 
deeds  inclosed,  being  found  to  affect  heritage,  were  ordered  to  be  put  upon  record. 
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The   oath  of  the  man  of  husiness  as  to  the  terms  of  the  depositation  found  not 
competent 

George  Logan  of  Edrom  execafced,  in  1802,  an  entail  of  his  lands  of  Edrom  in  favour 
of  his  son  Oeorge  Logan,  and  certain  other  heirs,  and,  in  1815,  a  trust-deed  of  all  his 
other  property.  After  his  death,  which  happened  on  24th  May  1818,  these  deeds  were 
produced  at  a  meeting  of  the  family  hy  Mr.  David  Turnhull,  writer  to  the  signet,  who 
had  been  his  ordinary  man  of  business.  Mr.  Tumbull  also  produced  to  the  meeting  a 
packet^  on  the  cover  of  which,  sealed,  as  alleged,  with  Mr.  Logan's  seal,  there  was  the 
following  docqnet,  not  holograph  of,  but  said  to  be  sigaed  by,  Mr.  Logan  : — "  Edrom^ 
bih  May  1818.  Deposited  with  David  Tumbull,  writer  to  the  signet,  to  be  by 
him  destroyed  unopened  in  case  of  my  decease  before  the  28th  day  of  May  current. 
(Signed)    Gborgb  Logan." 

Mr.  TurnbuU  informed  the  meeting  that  the  packet  contained  settlements  relative  to 
Mr.  Logan's  succession;  but  that  he  did  not  consider  himself  authorised  to  com- 
municate the  import  or  tenor  of  them,  nor  to  decide  whether  the  deeds  ought  to  be 
destroyed  till  directed  by  judicial  authority. 

An  action  of  declarator  was  then  raised  by  the  heir  of  entail  and  the  trustees, 
condading  that  Mr.  Tumbull  should  be  ordained  to  exhibit  and  produce  the  packet  in 
the  same  state  in  which  it  was  delivered  to  him ;  and  that,  upon  its  being  produced,  it 
should,  in  terms  of  the  docquet,  be  destroyed  unopened  at  the  [183]  sight  of  the 
Court.  An  action  of  multiplepoinding  was  also  raised  by  Mr.  Tumbull,  calling  the 
whole  faoiily  of  the  deceased,  stating  that  he  was  ready  to  produce  the  packet  to  the 
Gonrt^  to  be  disposed  of  in  any  way  they  should  think  proper,  and  concluding  that, 
upon  so  doing,  he  should  be  freed  and  relieved  of  all  further  responsibility. 

Lord  Pitmilly,  Ordinary,  appointed  the  case  to  be  stated  in  memorials  to  the  Court. 
The  younger  cMldren  of  Mr.  Logan  then  raised  an  action  against  Mr.  Tumbull,  con- 
cluding that  he  should  produce  the  packet,  and  that  it  should  be  found  that  it  cannot 
be  destroyed  in  terms  of  the  docquet;  but  that  it  should  be  opened,  and  the  deeds 
contained  in  it  put  upon  record,  so  as  to  regulate  the  rights  of  all  the  parties  concerned ; 
and  avizandum  was  made  with  this  action  to  the  Court. 

The  heir  of  entail  and  the  trustees  cantended-^-'The  younger  children  have  no  title 
nor  interest  to  sist  themselves  in  the  process.  Under  the  subsisting  deeds  which  were 
left  by  the  deceased,  the  heir  of  entail  and  the  tmstees  are  entitled  to  the  management 
and  possession  of  the  whole  of  his  property.  They,  therefore,  are  the  parties  who 
rapresent  the  deceased  generally ;  and,  in  this  character,  they  are  the  parties  who  are 
now  entitled  to  call  on  Mr.  Tumbull  to  implement  the  trust  which  was  created  in  him 
with  regard  to  this  particular  packet.  The  younger  children  have  no  conveyance  to 
the  packet,  nor  any  right  to  its  contents,  considered  always  in  its  present  state.  It 
originally  belonged  to  the  deceased ;  and  it  was  in  his  power  either  to  retain  it  or  to 
vest  it  in  a  trustee,  which  he  has  done,  under  such  directions  and  with  such  instruc- 
tions as  he  should  think  proper.  In  the  case  of  Agnew  against  Dunlop,  9th  December 
1809,  the  younger  children  were  no  parties  to  the  question ;  but  it  was  between  the 
heir,  on  the  one  hand,  who  claimed  inspection  of  the  whole  of  the  deceased's  papers 
with  regard  to  his  estate,  and  the  widow,  who  claimed  the  possession  of  the  whole  of 
these  papers  under  a  special  conveyance.  There  is  here,  besides,  no  question  as  to  any 
deeds  executed  by  the  father,  bat  merely  as  to  a  sealed  packet  which  was  found,  not 
in  the  repositories  of  the  father  at  all,  but  in  the  hands  of  a  third  party,  under  special 
written  instructions  and  directions.  The  heir  of  entail  and  trustees  offer  to  prove,  by 
that  person's  oath,  that  the  packet  was  sealed  at  the  special  desire  and  by  the  instruc- 
tions of  the  deceased.  The  younger  children  are  not  entitled  to  appear  on  the  ground 
that,  if  the  packet  were  opened,  it  would  be  found  to  contain  deeds  under  which  they 
have  some  interest.  The  packet  was  sealed  by  the  deceased  himself  for  the  very 
purpose  of  preventing  the  contents  of  it  from  being  disposed  of  as  deeds  regulating  his 
succession ;  and,  before  these  seals  are  taken  off,  the  party  who  insists  that  this  shall 
be  done  must  show  that  he  has  some  right  to  the  packet  in  the  state  in  which  the 
deceased  himself  has  left  it ;  and  the  contents  of  it  must  be  presumed  to  be  unknown, 
PS4]  whatever  information  Mr.  Tumbull  may  have  given  from  general  recollection. 

The  younger  children  contended — That  they  had  a  right  to  appear,  because  a  person 
possessing  a  substantial  interest  is  entitled  to  sist  himself  as  a  defender,  though  not 
F.a  VOL.  IL  42 
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formally  cited ;  and  that^  in  the  multipiepoinding  by  Mr.  Turnball,  ikey  were  called  ai 
parties.  And,  as  to  the  substantial  right,  they  refen^ed  to  the  case  of  Agnew  agaiiiit 
Dunlopt  id  aupra,  Mr.  Tumbull  has  disclosed  what' are  the  contents  of  the  packet^  and 
that  the  deeds  contained  in  it  related  both  to  the  entaUed  and  unentailed  estates^  and 
made  very  considerable  alterations  on  the  previous  deeds.  But  even  if  he  had  wA 
given  this  information,  the  children  of  the  deceased  cannot^  in  any  case,  be  answered  hj 
the  pretence  that  they  must  prove  the  papers  to  be  testamentary  before  they  can  be 
permitted  to  see  them,  as  the  very  reason  why  they  are  permitted  to  examine  them  it 
all  is  to  see  whether  they  are  testamentary  or  not  They  are  entitled  to  found  on  the 
case  of  Agnew  to  the  extent  of  craving  a  right  to  be  heard  in  all  questions  relatiTe  to 
the  meaning  and  import  of  the  docquet,  as  well  as  with  regard  to  the  legal  effect  whieh 
is  due  to  the  manner  in  which  the  supposed  will  of  the  deceased  is  alleged  to  have  been 
expressed. 

The  Courts  after  a  hearing  in  presence  (the  argument  in  which  it  is  unnecessaiy  to 
report  here,  as  the  question  as  to  the  effect  of  the  docquet,  and  other  queBtions  were 
reserved)  were  of  opinion  that,  whatever  information  might  have  been  given  by  Ml 
Tumbull,  the  contents  of  the  packet  must  be  held  to  be  unknown;  and  that  the 
younger  children  were  entitled  to  appear,  and  to  insist  that  the  packet  should  be 
opened,  for  the  purpose  of  ascertaining  whether  the  deceased  had  power  to  cider  the 
contents  of  the  packet  to  be  destroyed  after  his  death ;  and  that,  even  if  there  had  been 
a  probative  writing  to  the  same  effect,  it  was  ultra  vires  of  him  to  say  that  any  part  d 
his  repositories  was  not  to  be  seen. 

The  Court  therefore  "  coi\joined  the  processes ;  and  Mr.  Tumbull  having  produced 
the  sealed  packet  in  question,  and  deposited  the  same  in  the  hands  of  the  clerk,  found 
him  exonered,  and  discharged  of  his  duty  as  depositary  thereof;  and  decerned 
accordingly ;  sustained  the  title  of  the  younger  children  to  appear  for  their  interest  in 
this  discussion ;  and  granted  warrant  to,  and  authorised,  the  clerk,  at  the  sight  of  the 
parties,  or  their  agents,  to  open  the  packet,  and  make  an  inventory  of  the  contoitB 
thereof;  reserving,  nevertheless,  all  questions  hinc  inde  with  regard  to  the  fatoie 
disposal,  or  the  effect  of  any  writings  which  may  be  found  therein  inclosed." 

The  packet  was  accordingly  opened;  and  found  to  contain  a  deed  of  entaQ  hj 
Mr.  Logan  in  favour  of  his  eldest  son,  and  other  heirs,  dated  28th  March  1818;  t 
trast-^eed  of  the  same  [185]  dat^ ;  and  a  deed  of  consent ;  and  judicial  ratification  of 
these  deeds  by  Mrs.  Logan,  wife  of  the  deceased,  dated  5th  May  1818. 

Memorials  were  then  ordered  by  the  Court,  *'  on  the  cause  as  it  now  stands." 

The  heir  of  entail  and  the  trustees  pleaded — It  is  understood  that  the  whole  ques- 
tion, in  point  of  law,  as  to  how  far  the  docquet  does  qualify,  or  can  be  made  to  quidiff, 
the  deeds  therein  contained,  is  left  perfectly  entire  by  the  interlocutor  ordering  the 
packet  to  be  opened. 

The  deeds  in  question  relate  to  heritable  property ;  and  to  give  such  deeds  a  legil 
existence  and  binding  effect,  it  is  necessary,  not  only  that  they  be  drawn  and  signed,  hat 
also  that  they  be  delivered.  The  only  exception  is  those  deeds  which  contain  a  power 
of  revocation,  and  a  clause  dispensing  with  the  delivery. 

But  as  this  exception  is  founded  solely  upon  the  presumed  intention  of  the  grantei; 
from  the  clause  of  dispensation,  so  the  instrument  may  be  taken  out  of  the  benefit  of 
this  exception,  if  it  clearly  appear  from  other  acts  executed  by  the  deceased  that,  in  a 
certain  event,  it  was  not  his  intention  that  the  instrument  should  have  the  benefit  of  it^ 
but  that,  on  the  contrary,  it  should  fall  under  the  general  mle  that,  never  having  been 
delivered  for  behoof  of  the  intended  grantee,  it  should,  in  fact,  never  have  any  1<^ 
existence  at  all ;  Ersk,  b.  iii.  tit  2,  sect  43-44.  The  question  here  therefore  is,  whether 
there  are  such  facts  and  circumstances  as  shew,  with  sufficient  cleamess,  what  was  the 
intention  of  Mr.  Logan  with  regard  to  these  deeds.  And  all  these  facts  and  circum- 
stances must  be  considered  together,  and  not  separately.  It  was  unquestionably  in  the 
power  of  Mr.  Logan  to  destroy  these  deeds,  as  they  were  all  along  under  his  custody 
and  control ;  for,  being  in  the  hands  of  his  doer,  they  had  as  little  force  against  him  as 
if  he  had  retained  the  custody  of  them  himself. 

The  first  piece  of  evidence  of  the  intention  of  Mr.  Logan  that  these  deeds  should  he 
destroyed,  in  a  certain  event,  which  has  happened,  is  the  docquet  on  the  envelope,  which 
is  most  clear  and  explicit  to  that  purpose.  The  objection  that  this  docquet  is  neither 
holograph  of  the  deceased,  nor  signed  by  him  before  witnesses,  so  as  to  be  probative,  in 
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terms  of  the  Act  1681,  has  no  application  to  such  a  case.  The  purpose  of  the  docquet 
was  to  prevent  the  deeds  from  ever  having  any  legal  or  binding  effect.  For  this  pur- 
pose, a  regular  deed  of  revocation  was  not  necessary,  as  the  writings  were  latent  and 
nndeliver^ ;  and  were  thus  different  from  the  devises  of  the  English  law,  founded  on 
by  the  other  party,  which  must  have  been  not  only  signed  and  sealed,  but  publish^  as 
the  testator's  will  before  witnesses ;  PoweU  on  Devises^  p.  6-87 ;  Blackstone^  vol  ii.  p. 
295-306.  The  deeds  here  were  in  the  custody,  and  under  the  personal  control,  of  Mr. 
Logan ;  and  he  might  have  put  them  in  the  fire,  or  deleted  his  subscription  from  them, 
and  thus  prevented  them  having  [186]  ever  any  legal  effect.  Although  they  contained 
a  clause  dispensing  with  delivery,  and  might  have  been,  therefore,  entitled  to  the  benefit 
of  an  exception  from  the  general  rule  as  to  undelivered  deeds,  the  purpose  of  the 
docquet  was  to  deprive  them  of  this  benefit,  and  to  bring  them  back  within  the  general 
rule  that,  being  latent  and  undelivered  at  his  death,  they  were  never  to  have  any  effect 
at  alL  There  are  several  instances  in  which  exceptions  of  this  nature,  founded  on  legal 
presumptions,  have  been  held  to  be  sufficiently  done  away  even  by  writings  which  were 
not  probative,  as  in  the  case  of  prescription ;  Buchan  against  Robertson  Barclay,  31st 
January  1787 ;  Bussel  against  Fairie,  23d  May  1792 ;  Lindsays  against  Moffat^  19th 
May  1797. 

In  addition  to  the  clear  meaning  of  the  docquet,  there  are  the  circumstances  that  the 
deeds  were  inclosed  in  the  very  packet  on  which  the  docquet  was  written ;  that  this 
packet  was  sealed  up  in  three  places  with  the  private  seal  of  the  deceased,  and  then 
deposited  with  Mr.  TumbulL  Now,  it  must  be  held  that  Mr.  Logan  had  some  purpose 
or  intention,  when  he  so  sealed  up  these  deeds,  either  to  prevent  their  taking  effect  at 
his  death,  or  to  regulate  and  determine  the  effect  they  should  then  have ;  and,  if  the 
real  evidence  of  the  case  demonstrates  that  he  must  have  had  one  or  other  of  these 
purposes  in  view,  very  little  writing  will  be  required  to  prove  which  of  these  purposes 
he  truly  intended  to  accomplish.  In  such  a  case  the  writing  does  not  stand  alone,  but 
must  be  combined  with  the  real  evidence  arising  from  the  deeds  being  inclosed  in  the 
packet,  and  sealed  with  his  seal. 

If  the  packet,  which  was  merely  a  moveable  subject  under  the  control  of  the 
deceased,  and  which  he  might  dispose  of  in  any  way  he  chose,  had  been  found  in  his 
repositories,  blank  on  the  cover,  but  with  an  ordinary  missive  letter,  not  holograph  but 
signed  by  him,  and  addressed  to  his  agent  or  his  heir,  desiring  him  to  destroy  the 
packet  in  a  certain  events  or  otherwise  to  open  it,  it  is  apprehended  this  would  have 
been  sufficient  to  regulate  the  effect  which  the  deeds  might  have.  Missive  letters  have 
frequently  been  found  probative,  even  though  not  holograph,  where  there  could  be  no 
doubt  of  the  subscription  of  the  party ;  Crawford  against  Wight,  16th  January  1739, 
KWc;  Groodlet  Campbell  against  Lennox,  18th  December  1739,  ibid.  Until  either 
delivery  or  the  death  of  the  grantor,  these  deeds  were  merely  inchoate  and  imperfect 
acts,  expressive  of  his  intention  in  a  particular  event,  which  intention  might,  indeed, 
become  effectual  in  consequence  of  a  legal  presumption ;  but  which  presumption  it  was 
certainly  competent  for  him  to  control  or  elide  by  any  circumstances  which  shewed  that 
hiB  intention  was  directly  the  reverse.  But  if  a  separate  letter,  joined  to  the  circum- 
stance of  the  sealing  up  of  the  packet,  would  have  been  sufficient  for  this  purpose,  the 
ease  is  still  stronger  when  the  writing,  by  which  the  will  of  the  deceased  is  declared,  is 
not  in  a  separate  letter,  but  is  engrossed  and  written  [1871  on  the  packet  itself ;  thus 
shewing  his  anxious  intention  that  the  writing  and  the  packet  should  not  be  separated, 
but  that  the  one  should  be  held  to  qualify  and  affect  the  other. 

But  there  is  another  circtimstance  which  makes  the  case  much  stronger  than  if  the 
whole  had  been  foimd  in  the  repositories  of  the  deceased,  namely,  that  &e  packet  was 
deposited  with  a  third  party  who  was  not  a  grantee  in  any  of  the  deeds,  and  that  this 
depositary  is  specially  mentioned  in  the  writing  on  the  packet  itself.  Supposing  it  to  be 
true  that  the  repositories  of  the  agent  are  the  same  as  those  of  the  deceased,  this  would 
only  bring  the  case  back  to  the  state  in  which  it  would  have  been,  as  above  argued,  of 
the  packet  being  found  in  the  repositories  of  the  deceased.  But,  although  it  is  admitted 
that  a  man  may  hold  the  custody  of  his  papers,  not  only  by  himself  but  by  his  agent, 
and,  therefore,  that  writings  lodged  with  his  agent  have  no  greater  effect  against  himself 
than  if  they  were  retained  in  his  own  repositories,  yet  there  is  no  authority  for  saying 
that  a  man  can  make  no  proper  depositation  of  deieds  with  his  agent.  The  heir  and 
trustees  do  not  maintain  that  there  was  here  any  depositation  from  which  delivery  could 
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be  inferred  for  behoof  of  the  grantee,  which  is  what  the  maxim  of  law  referred  to  by  tbe 
other  party  was  specially  calculated  to  goard  against  On  the  contrary,  they  mainUin 
that  the  depositation  was  such  as  not  only  to  exclude  all  presumption  of  deliTeiy  fee 
behoof  of  the  grantee  during  the  life  of  the  deceased,  but  that  it  was  such  as  in  a  certiitt 
event  to  exclude  all  presumption  of  delivery  for  the  behoof  of  the  grantee  even  after  bia 
death,  thus  merely  strengthening  the  general  presumption,  by  excluding  one  exertion 
admitted  from  the  general  rule  of  law,  in  virtue  of  which,  in  one  particular  case,  imde- 
livered  deeds  are  declared,  upon  the  death  of  the  grantor,  to  become  efifectual  in  ^vou 
of  the  grantee. 

There  being,  therefore,  here  a  proper  depositation,  the  only  question  is,  what  were 
the  teqns  of  this  depositation,  and  how  are  they  to  be  proved  ?  The  propositions  whidi 
the  heir  and  trustees  maintain  upon  the  law  of  depositation  are  these  three :  1st,  That, 
where  a  deposit  is  established,  the  oath  of  the  depositary  is  always  sufficient  to  prove 
the  terms  of  it,  unless  these  have  been  engrossed  in  a  regular  writing ;  in  which  case 
the  oath  will  not  be  allowed  to  cut  down  the  writing.  2c2,  That  the  oath  of  tin 
exhibitor  of  a  writing  is  not  sufficient  to  prove  a  deposit  in  another  party's  hand;  bst 
that  it  is  always  sufficient  to  prove  both  a  depositation  in  his  own  hands^  and  also  the 
terms  of  that  depositation.  3(2,  That,  if  the  terms  of  the  depositation  have  been 
expressed  by  a  deceased  depositor  in  a  writing  defective  in  point  of  form,  the  oath  of 
the  exhibitor  is  sufficient  to  prove  both  a  depositation  in  his  hands  and  the  terms  of  it, 
so  as  to  supply  the  defect  of  the  writing  in  point  of  form ;  Stair ,  b.  L  tit  13,  sect  4 1 
Bank.  b.  i.  tit  15,  sect  11 ;  Garden  against  Pilmore  and  Lindsay,  29th  January  1734, 
Edgar;  Eralch,  iii.  tit  2,  sect  43;  Norvel  against  Bamsay,  22d  June  1763.  Thej 
[ISiB]  therefore  offer  to  prove,  by  the  oath  of  Mr.  Tumbull  the  depositary,  whetiier  the 
deeds  were  put  into  his  hands,  as  trustee,  for  behoof  of  the  granter,  or  whether  they 
were  put  into  his  hands  for  behoof  of  the  grantee ;  whether  they  were  put  into  h^ 
hands  simply  or  conditionally,  and  upon  what  conditions. 

The  younger  children  pleaded — ^The  docquet  in  question  is  clearly  improbative ;  and 
the  alleged  admission  of  the  grantor's  subscription  cannot  supply  the  defect ;  M'Farkoe 
against  Grieve,  22d  May  1793.  But  such  an  admission  would  be  quite  inadequate  for 
the  purpose  of  revoking  the  existing  settlements  of  the  estate.  By  tiie  law  of  England, 
a  revocation  of  a  will,  even  of  moveable  property,  cannot  be  proved  by  parole  evidence^ 
if  it  has  been  done  in  any  other  way  than  by  cancellation  or  burning  the  document; 
and  particularly  parole  evidence  cannot  be  received  with  regard  to  any  act  which  is  not 
performed  in  the  lifetime,  and  even  in  the  presence  of  the  maker  of  the  wiQ ;  2  Statote 
of  Frauds,  29  Gha.  II.  c.  3,  sect  6.  The  docquet  here  being  executed  in  Scotland,  it 
oughti  in  order  to  have  been  effectual,  to  have  been  either  holograph  of  the  granter,  or 
rc^gularly  tested  in  terms  of  law.  It  was  unquestionably  a  deed  of  importance,  not 
being  comprehended  within  any  of  the  exceptions  from  the  regulations  of  the  statutes; 
Stat  1540,  c.  117;  1579,  c.  80;  1593,  c.  175;  1681,  c.  5.  All  testamentary  deeds, 
and  all  deeds  affecting  settiements,  require  to  be  authenticated  according  to  the  roles  of 
the  Act  1681,  or  according  to  the  lex  loci  where  the  revocation  is  executed ;  Crichton, 
petitioner,  12th  January  1802 ;  Dundas  against  Lowis,  13th  May  1807 ;  Dundas 
against  Dundas,  26th  February  1783;  Henderson  against  Wilson  and  Melville,  3l8^ 
January  1797 ;  these  two  last  cases  reversed  on  appeal  on  the  ground  of  constnictioD, 
but  leaving  untouched  the  point  for  which  they  are  here  quoted. 

But  the  docquet  here  was  not  an  ordinary  revocation  intended  to  take  effect  from 
the  moment  of  its  date,  and  tiien  peremptorily  and  definitely  to  stop  the  deeds  in  their 
progress  to  delivery.  It  was  not  to  operate  till  the  death  of  the  party  by  whom  it  was 
granted,  after  all  Ms  writings,  as  well  as  the  rest  of  his  property,  were  no  longer  his, 
but  the  property  of  his  heirs  and  executors,  although  under  a  condition  over  which  be 
himself  had  no  control,  and  which  left  the  writings  proposed  to  be  revoked  in  full  force, 
as  his  last  settiement  till  the  very  moment  when  he  was  no  longer  able  to  judge 
whether  he  wished  them  to  be  received  as  his  wiU  or  not  It  was  a  mandate  to  do  a 
certain  act  after  his  death,  and  was  either  a  testamentary  mandate,  or  was  not  If  i^ 
was  a  testamentary  mandate,  whether  it  related  to  heritage  or  moveables,  it  must  have 
been  either  holograph  or  executed  with  the  solemnities  of  the  Act  1681.  If  it  was  a 
mandate  of  any  other  description,  besides  requiring  to  be  duly  authenticated,  it  wotdd 
fall  eo  ipso  by  the  grantor's  death ;  BdU  Bank,  La/Wy  vol.  i.  p.  247  ;  A  against  B.,  13& 
February  1634,   Durie;    Laigue  against  Vans,    15th  [189]  June   1688,   FtmnL;  L* 
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Dufhs,  2d  Febraary  1628,  Spott.;  Presbytery  of  Eirkcndbright  against  Blair,  15th 
June  1740,  Clk.  Home, 

But  it  has  been  maintained  that,  the  docqnet  not  being  a  revocation  of  the  deeds, 
bat  calculated  for  the  purpose  of  intercepting  the  delivery  which  was  required  by  the 
general  doctrine  of  law,  this  might  be  done  in  a  manner  less  formal  than  l^at  by  which 
a  settlement  could  be  revoked :  and  that,  in  fact,  the  deeds  did  not  exist  at  all  at  Mr. 
Logan's  death.  It  may  be  true  that  the  general  role  of  law  is,  that  no  deed  is  com- 
pleted till  it  is  delivered ;  but  the  exception  from  it  are  numerous  and  important  All 
deeds  of  a  testamentary  nature,  and  all  those  containing  a  clause  dispensing  with 
delivery  like  the  present  deeds,  are  effectual  from  the  moment  of  their  execution.  They 
are  always  subject  to  the  grantor's  power  of  recall;  but,  if  found  in  his  repositories 
without  being  recalled,  they  must  receive  effect.  The  present  deeds  did  not  require 
delivery,  but  were  completed  evidents  at  the  time :  and  the  docquet,  which  was 
executed  five  weeks  afterwards,  must  operate  as  a  revocation,  or  it  cannot  operate  at  all. 
It  left  them  in  their  natural  progress  towards  delivery  in  the  repositories  of  the  deceased, 
or,  what  is  the  same  thing,  in  those  of  his  agent,  till  the  event  on  which  they  necessarily 
became  effectual.  It  is  admitted  that  it  did  not  revoke  them  de  proBsenti;  and  it  is 
difficult  to  comprehend  how  it  is  to  be  made  out,  that  a  conditional  revocation,  to  take 
effect  coffer  death,  requires  fewer  solemnities,  or  may  be  more  easily  accomplished,  than 
one  which  declares  a  firm  present  existing  purpose.  They  may  be  in  the  same  situation, 
but  a  conditional  writing  can  never  be  more  favoured  tlum  one  of  another  class. 

As  to  the  competency  of  taking  the  oath  of  Mr.  TumbuU,  the  alleged  depositary,  as 
to  the  terms  of  the  deposit,  it  is  plain  that  a  deed,  being  found  in  the  repositories  of  a 
person's  ordinary  man  of  business,  does  not  infer  a  deposit ;  Ersk.  b.  iii.  tit.  2,  sect.  43. 
The  younger  duldren  do  not  deny  that  there  may  be  a  depositation  in  the  hands  of  an 
ordinary  man  of  business,  but  they  deny  that  there  is  any  legal  evidence  of  it  in  the 
present  case.  The  heir  of  entail  has  no  title  to  maintain  that  the  object  of  the  deposi- 
tation is  proved  by  the  writing  upon  the  docquet^  when  it  is  clear  that,  from  its  being 
neither  holograph  nor  tested,  it  can  prove  nothing  with  regard  to  its  own  terms.  How 
can  a  writing  be  sufficient  to  prove  a  depositation  which  cannot  prove  the  conditions  of 
that  depositation,  though  they  had  been  expressly  mentioned  in  it?  If  it  is  not  pro- 
bative, the  case  must  he  argued  as  if  there  were  no  writing  on  the  paper  at  all. 

The  law  of  Scotland  has  always  entertained  a  distinction  between  the  mode  of 
proving  the  simple /oc^  of  depositation,  and  that  of  proving  the  terms  of  it  after  the 
fact  is  made  out  or  admitted ;  Diet,  title,  "  depositations  being  acknowledged,  the  terms 
how  relevant  to  be  proved."  The  cases  referred  to  by  the  heir  of  entail  apply  to 
questions  in  which  depositation  was  either  ac-  [190]  -knowledged  or  admitted  in  some 
competent  form.  If  a  deed,  requiring  delivery,  be  found  in  the  hands  of  the  granter,  it 
must  be  presumed  to  be  there  for  his  own  behoof,  unless  fraud  or  force  be  alleged, 
which  will  be  allowed  to  be  proved.  But,  if  no  fraud  be  alleged,  the  presumption 
can  only  be  removed  by  his  own  writ  or  oath.  If  the  deed  be  found  in  t^e  hands  of 
a  third  party,  and  if  it  be  onerous,  it  is  held  to  be  in  his  hands  for  behoof  of  the  grantee, 
and  if  not  onerous,  for  behoof  of  the  granter  and  his  heirs.  If  a  deed  be  found  in  the 
repositories  of  the  maker,  or  of  his  man  of  business,  it  is  held  to  belong  to  his  heirs  and 
successors.  The  oath  of  the  depositary  cannot  be  taken,  unless  the  depositation  be 
admitted,  or  there  be  room  for  one  or  other  of  these  presumptions ;  Stair,  b.  iv.  tit.  42, 
sect  8 ;  b.  L  tit.  13,  sect.  4 ;  Erskine,  b.  iii.  tit  2,  sect  43 ;  Bavkton,  b.  i.  tit  15,  sect 
10.  The  case  of  Nerval  against  Bamsay  was  decided,  '*  in  respect  of  the  particular 
dicumstances  of  this  case." 

Lord  Oraigie — In  general  I  hold,  whatever  may  be  the  case  in  other  countries,  that 
in  Scotland,  though  a  father  or  husband  have  the  power  of  administration  and  the 
custody  of  writings  during  his  life,  it  comes  to  be  a  different  case  when  he  dies,  or  is  on 
death-bed.  Bights  which  remained  dormant  during  his  life  come  then  to  have  force, 
and  operate  on  the  writings  in  his  custody ;  and  it  is  not  in  his  power,  by  any  writing, 
to  diriact  that  any  documents  shall  be  destroyed  without  the  consent  of  the  parties 
interested.  A  wife  for  her  terce,  and  the  children  for  their  legitim,  are  entitled  to  say 
that  the  papers  shall  not  be  cancelled  without  their  seeing  them.  Therefore,  if  the 
docquet  in  this  case  had  been  probative,  I  would  have  called  in  question  the  authority 
of  the  father  to  do  any  thing  to  defeat  the  rights  of  the  wife  or  children.  When  a  man 
is  in  possession  of  a  writing,  it  is  in  his  power  to  destroy  it ;  and,  though  other^parties 
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may  liave  a  right  in  it^  it  may  not  be  eaay  to  restore  it  Bat,  when  wiitingB  remam 
extant,  they  cannot  be  done  away,  unless  by  a  writing  as  formal  as  themselves ;  aod 
this  applies  particularly  to  settlements  mortis  causa,  I  conceive  that  in  this  case  tiie 
docquet,  not  being  auUienticated  according  to  law,  is  not  probative.  If  any  of  the 
the  parties  have  an  interest  to  oppose  that  being  done  which  the  testator  wished  to  be 
done,  we  must  just  view  the  case  as  if  there  had  been  no  docquet  at  all,  and  as  if  the 
writings  had  been  in  the  hands  of  the  testator  himself,  or  his  man  of  business.  The 
depositing  writings  with  an  agent  is  not  depositation  in  the  proper  sense  pf  the  tenn. 
He  is  bound  to  take  care  of  the  writings,  and  to  restore  them  upon  remuneration  for  lui 
services.  But-  a  proper  depositation  is  the  office  of  a  friend,  and  he  can  demand  no 
recompence.  It  would  be  dEmgerous  to  hold  that  a  man  of  business,  when  his  employs 
dies,  IB  entitled  to  say  that  he  is  the  depositary  of  all  his  writings,  and  that  he  wOl 
give  them  up  upon  such  explanations  as  he  chuses.  This  is  not  the  law.  I  do  not 
think  any  of  the  decisions  referred  [191]  t#  apply  to  this  case.  There  is  a  good  deal 
said  as  to  the  authority  of  Lord  Stair,  as  to  admitting  the  oaths  of  witnesses ;  but  tint 
relates  to  the  state  of  the  law  before  the  Act  1696,  when,  where  there  was  any  doeo- 
ment  in  writing,  it  was  usual  for  the  Court  to  examine  witnesses.  But  since  that 
statute,  in  cases  of  trust,  and  this  is  a  kind  of  trust,  it  is  not  competent  to  examioe 
witnesses.  We  cannot  alter  the  rights  of  the  parties  by  parole  evidence.  The  case  of 
Nerval  has  also  been  much  relied  on ;  but  that  is  not  a  precedent  in  this  case.  Then 
was  a  holograph  writing  addressed  to  the  person,  from  which  it  might  have  been 
supposed  the  deeds  were  intended  for  him,  but  it  was  acknowledged  by  him  tiiat  it  wu 
for  the  behoof  of  another  party.  It  appears  to  me  that  the  docquet  here  is  not  good  in 
itself,  and  that  it  cannot  be  supported  by  the  evidence  of  a  single  witness ;  and  really, 
in  the  circumstances  of  the  case,  it  is  no  evidence  at  all,  as  he  admits  that  he  wrote  the 
docquet,  and,  therefore,  he  can  only  say  what  the  writing  says.  We  ought  to  diiect 
the  writings  to  be  put  on  record. 

Lord  GHenlee — I  am  inclined  to  the  same  opinion.  The  real  question  is.  Whether 
there  has  been  such  manifestation  of  the  will  of  the  testator  as  to  his  property  after  hk 
death  as  we  can  give  effect  to.  I  think  there  is  nothing  to  take  this  case  out  of  the 
common  rule  of  law.  Suppose  it  had  been  a  sum  of  money  in  the  packet,  if  it  had 
been  a  small  sum  under  L.6,  he  might  perhaps  have  disposed  of  it,  but  if  it  had  been  a 
large  sum,  he  would  have  had  no  right  to  dispose  of  it  by  an  improbative  writing.  The 
writings  here  are  of  such  importance  that  he  cannot  be  held  to  have  disposed  of  them. 

Lmd  Justice-Clerk — I  am  quite  clear  that  it  is  impossible  to  hold  that  the  common 
doctrine  of  depositation  applies  to  this  case ;  for  we  must  look  on  Mr.  TumbuU,  not  aa  a 
depositary  in  the  common  meaning  of  the  term,  but  as  the  ordinary  man  of  buaiaess  of 
the  party,  and  the  more  so  as  the  whole  settlements  and  deeds  were  found  in  his  handa 
I  am  quite  clear  that,  if  he  be  a  depositary  of  this  packet,  we  must  look  on  him  aa  the 
depositary  of  all  the  other  deeds ;  and  can  you  allow  him  to  come  forward  and  say  that 
he  got  these  former  deeds  only  to  be  produced  in  certain  circumstances  %  Depositation 
is  quite  foreign  to  this  question.  The  docquet  is  not  holograph  of  Mr.  Logan,  but  only, 
it  is  said,  bears  his  signature ;  and  the  other  party  have  never  been  called  on  to  admit 
that  it  is  his  signature.  But,  taking  it  as  his  signature,  does  that  make  it  an  anthenCie 
document  ?  It  is  first  called  a  revocation ;  and  taking  it  as  such,  as  relating  to  deeds  of 
importance,  before  I  can  give  my  consent  to  it  being  sustained,  it  must  be  equally 
authentic  as  the  deed  revoked.  Then  it  is  called  an  interception  of  the  delivery  of  the 
deeds,  and  that  they  never  were  delivered.  But  I  do  not  t^ink  this  is  rested  on  good 
grounds,  as  they  are  finished  deeds,  and  [192]  bear  a  clause  dispensing  with  delivery.  I 
hold  that,  not  being  authenticated  in  terms  of  law,  it  cannot  be  held  as  a  declaration  of 
lus  will.  It  would  have  had  as  little  weight  with  me  if  it  had  been  in  the  inside  of  the 
deed.  Therefore  we  can  do  nothing  after  the  former  judgment,  but  find  that  no  effect 
is  due  to  the  docquet,  and  order  the  deeds  to  be  put  on  record. 

The  Court  appointed  the  deeds  that  had  been  contained  in  the  packet  to  be  pot 
upon  record. 

[S.C.,  2  S.  222;  cf.  Edmond  v.  Lord  Frowst  of  Aberdeen,  1  F.  154.] 
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No.  47-  F.C.  N.S.  VII.  193.     1  March  1823.     Ist  Div. 

John  Mackiekzie,  Writer  in  Edinburgh,  and  James  Eobertson,  his  Clerk, 

Petitioners. — Forsyth,  P.  Robertson, 

LmpsAT  Mackebsey,  Trustee  on  the  Sequestrated  Estate  of  Borthwice, 

GouDis,  and  Company,  Sespondent. — Hunter. 

Bankrupt — Sequestration. — Whether,  under  the  statute  54  Geo.  in.  c.  137,  sect.  32, 
it  is  competent  to  examine  the  baoJuupt's  law  agent  and  Ms  clerk  as  to  their  know- 
ledge of  the  bankrupt's  affairs. 

Lmdsay  Mackersey,  trustee  upon  the  sequestrated  estates  of  Berth  wick,  Qoudie,  and 
Company,  &c.  presented  an  application  to  the  Court  for  warrant  to  apprehend  a  number 
of  indiyiduak,  that  they  might  be  carried  to  Haddington,  the  residence  of  the  bankrupts, 
for  examination.  Among  these  persons  were  included  the  petitioners,  who  were  no 
otherwise  described  than  as  John  M'Kenzie,  writer  in  Edinburgh,  law  agent  for  the 
bankrupts,  and  James  Robertson,  his  clerk.  The  prayer  of  Uus  application  by  the 
trostee  having  been  granted  in  absence,  the  petitioners  presented  a  petition  to  the  Court, 
and  stated  that  they  never  were  connected  with  the  bankrupts'  business,  otherwise  than 
in  conducting  certain  processes  before  the  Court  of  Session  :  That  they  knew  nothing 
of  the  affairs  of  the  bankrupts,  and  were  possessed  of  no  knowledge  of  their  affairs 
except  what  had  been  communicated  privately  and  confidentially  for  the  purpose  of 
enabling  them  to  conduct  the  processes  before  the  Court,  which  they  cotdd  not  be 
bound  to  disclose ;  and,  therefore,  the  petitioners  prayed  for  a  recall  of  the  warrant ;  and 
to  find  that  the  trustee  was  not  entitled  to  examine  them. 

Answered  for  the  trustee. — Ist^  It  is  premature  and  incompetent  to  inquire  into  the 
validity  of  any  objections  to  the  warranty  upon  the  ground  that  the  petitioners  ought 
not  to  be  examined  under  the  Bankrupt  Act  The  sheriff  is  declared  by  the  Act  to  be 
the  judge  of  such  objections.  The  application  to  the  Court  was  not  for  the  purpose  of 
ordering  examinations,  but  only  to  enforce  the  statutory  provision  of  granting  warrant 
to  render  the  sheriff's  appointment  effectual  The  application  is  [IM]  perfectly  correct, 
therefore,  in  point  of  form,  the  appointment  having  been  already  made  by  the  sheriff. 

2dy  The  objection  itself  is  unsound.  The  words  of  the  statute  are  sufficiently  broad 
and  general,  and  necessarily  comprehend  a  law  or  commercial  agent,  unless  some  strong 
speciality  can  be  shewn.  The  principles  which  regulate  the  right  to  examine  a  law 
agent  in  the  ordinary  case  do  not  apply  to  an  examination  under  the  bankrupt  statute. 
No  litigant  can  be  examined  as  a  witness  except  upon  an  oath  of  reference,  which,  being 
conclusive,  necessarily  bars  all  farther  evidence.  But^  as  the  litigant  himself  cannot  be 
examined  except  upon  an  oath  of  reference,  neither  can  his  law  agent  be  examined  as  a 
witness ;  because  there  cannot  be  extracted  from  him  directly  what  the  party  cannot  be 
compelled  to  reveaL  The  confidential  communications,  and  the  trust  reposed  in  the 
agents  render  him  quodammodo  the  same  person  with  the  party,  and  entitle  him  to  use 
the  same  rights.  But,  if  the  party  himself  could  be  competently  examined,  there  is  no 
reason  why  the  law  agent  should  not.  The  principle  on  which  the  agent's  right  of 
refusal  depends  is  removed;  and  he  ought  to  be  compelled  to  disclose  whatever  his 
client  had  communicated,  because  the  client  himself  is  bound  to  make  the  disclosure. 
This  is  precisely  the  situation  of  the  petitioners.  By  express  statutory  provision,  the 
bankrupt  must  undergo  examinations  on  the  state  of  his  affairs,  and  all  circumstances 
relating  thereto,  and  the  truth  of  which  he  is  bound  to  confirm  upon  oath ;  and,  if  he 
shall  swear  falsely,  he  shall  be  "held  guilty  of  perjury  and  fraudulent  bankruptcy." 
The  situation  of  a  bankrupt,  therefore,  is  altogether  different  from  that  of  a  litigant; 
for  he  must  disclose,  under  pain  of  imprisonment,  the  most  minute  details  regarding  his 
afitdrs,  however  that  disclosure  may  affect  himself  or  others.  But,  if  he  must  do  so,  his 
law  agent  must  do  so  likewise.  The  very  reason  which  excludes  his  examination  in  an 
ordinary  case  obliges  him  to  undergo  an  examination  under  the  Bankrupt  Act.  By  the 
confidential  communication,  he  is  possessed  of  the  facts  of  which  a  disclosure  is  required, 
and  therefore  is  bound  to  make  the  disclosure.  A  contrary  rule  would  be  attended  with 
most  ruinous  consequences;  the  bankrupt  might  abscond;  and,  making  confidential 
oommujucations  to  bis  law  agent,  might  enable  him  to  carry  on  a  system  of  fraud  which 
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could  not  possibly  be  detected.      He  might  admit  his  knowledge  of  importsnt  interna- 
tion ;  but,  at  the  same  time,  he  mighty  under  protection  of  his  character,  bid  deGanoe  to 
the  creditors,  and  withhold  the  means  by  which  their  interest  might  be  saved* 
The  Court,  by  a  majority,  refused  the  petition. 

The  petitioners  reclaimed^  and  pleaded — 

It  is  absurd  to  say  that  tbis  is  not  the  proper  time  and  place  [195]  for  objecting  to 
the  examination.  If  it  can  be  shewn  that  die  persons  against  whom  the  wanant  k 
sought  do  not  come  under  the  statutory  description,  there  can  be  no  reason  why  tiiey 
should  be  apprehended  and  carried  to  another  county,  merely  for  the  purpose  of  statoig 
that  they  are  not  fit  persons  to  be  examined.  This  preliminary  answer  by  the  trustee 
necessanly  proceeds  on  the  supposition  that  the  objection  of  the  petitioners  is  mSi. 
founded ;  and  his  plea  just  amounts  to  this^  that  a  person  who  cannot  be  examined  afc 
all  must  be  apprehended  and  carried  before  the  sheriff  in  the  first  instance,  because  he  is 
to  consider  whether  the  objection  to  such  examination  be  good.  The  argument^  in 
short,  just  amounts  to  this,  that  the  Court  are  to  grant  an  illegal  wanant  for  ^ 
apprehension  of  a  person  whom  it  is  incompetent  to  examine,  in  order  that  the  shsdff 
may  determine  upon  the  competency  or  incompetency,  and  of  course  sit  in  review  on 
the  judgment  of  &e  Courts  and  may  determine  that  to  be  competent  which  your  I/Md- 
ships  are  satisfied  is  incompetent 

Upon  the  merits,  it  was  pleaded, — ^The  petitioners  are  not  aware  that  the  prindpb 
of  law  which  excludes  the  competency  of  examining  an  agent  is  founded  upon  any  saeh 
refinement  as  that  contended  for  by  the  trustee.  The  rule  is  laid  down  broadly  by 
all  our  lawyers,  that  agents,  &c  are  not  obliged  to  depone  as  to  any  secret  committed 
to  them.  The  law  does  not  go  the  length  of  holding  that  an  agent  is  necessarily  in 
inhabile  witness.  On  the  contrary,  there  are  situations  in  whidi  an  agent  may  be 
examined,  although  the  party  cannot  The  agent,  no  doubt,  cannot  be  examined  as  to 
confidential  communications  made  to  him  in  that  capacity ;  but  he  may  be  examined 
as  to  extraneous  matters,  such  as  being  employed,  not  for  ttie  defence  of  his  client,  bot 
in  the  perpetration  of  a  crime.  This  is  distinctly  and  clearly  brought  out  in  the  cise 
of  M'Leod  against  M'Leod,  21st  December  1746,  KUh,  This,  then,  being  a  esse 
where  it  is  competent  to  examine  the  agent,  although  it  is  not  competent  to 
examine  the  client,  proves  to  a  demonstration  that  the  principle  of  law,  which  rejeda 
the  examination  of  an  agent  on  confidential  matters,  cannot  be  founded  on  the  rote 
that  no  party  is  bound  to  give  evidence  against  himself.  This  being  the  true  fonnds- 
tion  of  the  matter,  it  by  no  means  follows  that,  because  the  Bankrupt  Act  introdacee 
such  a  novelty  in  the  law  of  Scotland,  as  the  examination  of  a  party  upon  oath  ag^iiiBt 
himself,  it  will  also  sanction  the  examination  of  his  agent  against  him.  An  Aet 
encroaching  upon  the  common  law  cannot  be  carried  one  iota  beyond  its  express  tenns; 
and,  therefore,  although  it  may  sanction  the  examination  of  the  party,  it  caimot  be 
extended  to  the  examination  of  his  agent 

The  Act  of  Parliament  does  not  sanction  a  proof  at  large,  nor  a  commission  to 
examine  all  and  sundry,  but  only  to  examine  those  mentioned  in  the  Act  It  no  doabt 
says,  that  it  shall  be  competent  to  examine  those  connected  with  the  business  of  [196] 
the  bankrupt ;  and,  certainly,  in  the  largest  sense  of  the  words,  the  law-agent  mty  be 
connected  with  the  business.  But  so  are  the  counsel.  So  are  even  the  Judges,  irho 
are  to  determine  on  all  matters  arising  out  of  the  bankruptcy.  But  it  is  impossible  to 
hold  that,  in  this  great  mercantile  statute,  the  professional  connexion  between  agent 
and  client  was  that  connexion  which  the  Legislature  had  in  view.  Mr.  Bell  lajs  it 
down,  no  doubt,  that  a  person  who,  from  particular  circumstances  stated  in  the 
application,  shall  appear  to  be  connected  with  the  bankrupt's  business  or  afEairs,  will 
be  ordered  for  examination,  although  he  should  hold  no  place  of  ostensible  employmoit 
under  the  bankrupt  There  are,  however,  in  the  present  case,  no  circumstances  stated 
to  shew  any  connexion  other  than  agent  and  client ;  and  there  is  no  allegation  of  tbe 
petitioners  having  any  knowledge  of  the  matters  except  as  confidential  law  adrisen; 
StaiVy  p.  718;  MacLeod  against  M'Leod,  21st  December  1744,  KUk, ;  BeU,  voL  iL  p^ 
423 ;  M<Lea  against  M'Lehose,  4th  December,  1792,  BeH^s  Cases. 

In  the  answers  to  this  petition,  the  trustee  entered  into  a  lengthened  detail  of  6» 
circumstances  connected  with  the  case,  and  the  various  plans  which  seemed,  at  different 
periods,  to  have  been  adopted  for  the  purpose  of  defrauding  the  creditors.    It  appeared 
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that  Mr.  M'Eenzie  had  acted  as  agent  all  along  for  the  hankmpte,  and  that  he  had  been 
applied  to  by  the  mandatory  of  Bruce  Borthwick,  who  had  acted  by  his  advice,  and 
poaaessed  of  information  of  the  utmost  importance  to  the  interests  of  the  creditors. 

The  Court,  in  respect  of  the  special  circumstances  of  the  case,  unanimously  adhered. 

[S.a,  2  8.  226.] 
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Sir  Hew  D.  Hamilton,  Pursuer. — Clerk,  Tho.  Thomson,  Jeffrey,  Moncrieff, 

J.  A.  Mv/rray,  Jameson, 

The  Honourable  Mrs.  Hamilton  Fullakton,  Defender. — Forsyth,  Oreemhidds, 

Tawse,  P,  Bobertson. 

Ivhibttion — Arredment. — Inhibition  on  a  depending  action  recalled  as  nimious  and 
oppressive,  and  arrestment  loosed  without  caution,  on  account  of  the  contingent 
nature  of  the  action,  unless  the  pursuer  would  find  caution  for  the  damage  arising 
from  keeping  up  the  diligence. 

Mrs.  Hamilton  Fullarton,  in  1814,  laised  an  action  for  reduction  of  the  titles  of  Sir 
Hew  Dalrymple  Hamilton,  and  for  declaring  her  right  to  the  entailed  estate  of  Bargeny, 
in  which  she  was  unsuccessful  in  this  Court.  Upon  appeal,  the  House  of  Lords 
remitted  the  case  for  reKK)nsideration,  with  certain  findings  and  declarations;  and, 
while  the  case  was  in  dependence  imder  this  remit,  Mrs.  Fullarton  raised  a  supple- 
mentary action,  concluding  for  removing,  which  had  been  ommitted  in  the  former 
action,  and  for  L.  200,000  as  the  amount  of  bygone  rents,  and  L.  15,000  a  year  of 
lents  in  time  to  come,  as  long  as  Sir  Hew  should  continue  to  possess  the  estate.  Upon 
this  supplementary  action,  she  raised  general  letters  of  inhibition,  and  letters  of 
anrestment^  which  were  executed  in  the  hands  of  all  his  tenants,  both  of  the  disputed 
estate  and  of  his  other  estates,  and  in  the  hands  of  his  agents,  bankers,  and  others. 

Sir  Hew  presented  a  petition  and  complaint  for  having  the  inhibition  and  arrestment 
recalled  without  caution  as  nimious  and  oppressive.  A  bill  was  also  presented  for 
loosing  the  arrestments  without  caution. 

Lord  OlerUee  said — If  I  were  satisfied  that  this  was  a  legal  diligence,  I  would  not 
be  for  loosing  the  arrestments  without  caution;  only,  considering  the  amount  of  the 
claim,  I  would  think  the  caution  should  be  restricted.  But  it  does  not  appear  to  me 
that  it  is  a  legal  diligence.  Where  diligence  proceeds  on  a  writing  which  constitutes 
the  claim,  we  are  accustomed  to  make  a  distinction  between  those  claims  where  there 
is  a  complete  rights  and  those  where  the  obligation  is  suspended  by  a  condition  which 
may  or  may  not  exist — ^where  it  suspends  the  right  itself.  In  the  latter  case  inhibition 
coidd  not  be  used  unless  the  debtor  were  [198]  vergens  ad  inopiam.  An  inhibition  on 
a  dependence  is  just  in  the  same  situation.  If  the  claim  for  which,  for  want  of  a 
written  document,  action  has  been  brought^  is  a  present  claim,  calling  for  performance 
at  present,  I  would  put  the  pursuer  in  the  same  situation  as  if  he  had  an  actual 
writing  to  that  effect,  and  allow  inhibition  to  proceed,  only  to  be  loosed  on  caution. 
But  if,  from  the  nature  of  the  claim,  it  is  not  set  forth,  and  cannot  be  set  forth,  as  a 
present  claim,  but  only  that  it  will  be  a  claim  if  the  pursuer  shall  obtain  a  decree  as  to 
something  which  suspends  the  existence  of  a  condition,  on  which  condition  being 
purified  &ere  will  be  a  claim,  I  do  not  see  how  inhibition  could  be  used  on  such  daim, 
more  than  on  a  conditional  obligation.  It  is  true  that^  in  one  sense,  you  may  say  that 
every  arrestment  on  a  dependence  is  for  a  contingent  claim;  but  it  is  of  a  different 
kind.  The  question  there  is,  whether  the  daim  is  to  be  made  effectual.  But,  in  the 
case  I  am  supposing,  any  decree  that  may  be  obtained  will  only  constitute  the  claim 
without  making  it  effectual  There  is  a  case  similar  to  the  present  taken  notice  of  by 
Lord  Elilkerran — M'Greddie  against  M'Creddie,  27th  January  1747 — where  one  of  the 
provisions  in  a  marriage-contract  was  a  payment  to  be  made  if  there  were  only 
daughters  of  the  marriage.  They  brought  action  against  the  son  to  relieve  them  of  all 
the  obl^^tions  on  them  as  representing  their  faUier ;  and  they  used  inhibition  on  the 
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dependence,  and  the  defender  applied  to  have  it  lemoved.  The  Court  lecalled  it  aa  to 
the  obligation  to  relieve,  as  there  was  no  prospect  of  the  condition  happening  of  tbeie 
being  only  daughters  of  the  marriage. 

£i  this  case,  this  supplementary  summons  stands  in  a  particular  situation,  making 
it  doubtful  if  it  can  be  even  called  a  supplementary  summons.     But,  taking  it  as  it  is, 
it  is  plain  that,  in  this  summons,  Mrs  FuUarton  could  get  no  decree  which  would  not 
be  suspended  tiU  it  was  found  that  she  has  right  to  the  estate.     But  suppose  that  Sir 
Hew  luid  granted  a  bond  binding  himself  to  pay  such  a  sum  on  her  succeeding,  this 
would  be  just  a  contingent  claim  like  the  present.     If  the  claim  made  in  this  summons 
had  been  even  contained  in  the  original  summons,  it  is  not  one  of  those  cases  irhaze 
the  one  conclusion  would  follow  from  the  other  without  any  inquiry.     But  here  a  veiy 
difficult  process  must  proceed  in  order  to  settle  whether  the  demand  is  well  founded, 
and  not  merely  as  to  the  extent  of  it     The  one  question  is  prejudicial  to  the  other. 
Suppose  this  had  been  a  question  of  service,  in  which  she  was  opposed  by  Sir  Hew, 
and  that,  finding  that  it  would  take  a  considerable  time  to  make  up  her  title,  and  tiias 
she  could  not  insist  for  removing,  or  for  a  count  and  reckoning — she,  during  the 
dependence  of  the  service,  brings  an  action,  setting  forth  that  she  has  taken  out  a 
brieve,  and  concluding  for  such  a  sum  as  the  rents.     I  have  no  idea  that  you  could 
grant  an  arrestment  on  that  process,  which  is  only  to  have  effect  on  the  fate  of  another 
process,  and  in  which  you  could  not  say  that  the  one  party  or  the  other  would  prevaiL 
I  do  not  know  any  instance  where  arrestment  or  inhibition  has  [199]  been  granted  on 
a  summons  of  that  kind.     It  would  be  quite  a  different  thing  if  she  had  obtained 
judgment  in  the  first  action.     She  would  then  be  in  the  situation  of  a  person  who  was 
entitled  to  call  for  payment — she  would  then  be  in  possession  of  a  present  right.    I 
have  therefore,  great  doubts  of  the  legality  oj(  this  diligence ;  although  I  do  not  think 
at  the  same  time  that,  from  any  allegation  of  its  being  nimious  and  oppressive,  we 
ought  to  tamper  with  the  known  diligence  of  the  law. 

There  is  one  thing  to  be  attended  to  also,  that  this  diligence  must  alway  be  taken 
out  periculo  petetUis ;  and  that,  though  it  may  be  necessary,  yet,  if  the  party  happens 
to  be  mistaken  in  his  claim,  he  is  responsible  for  all  the  loss.  Now,  where  the  damage 
from  the  diligence  is  so  obvious  ae  it  is  here,  I  take  it  that  a  party  may  be  called  on  to 
find  caution  for  all  the  consequences;  and  it  ia  not  extraordinary  for  the  Court  to 
do  so. 

Lard  Oraigie, — My  general  impression  is,  that  wherever  a  party  has  a  claim  in  a 
court  of  law,  which  cannot  be  set  aside  by  evidence  at  the  time,  the  Court  is  not  at 
liberty,  nor  in  the  custom  of  stopping  those  precautionary  measures  provided  in  such 
cases.  The  proper  cure  for  such  diligence  would  be  somewhat  different  from  that 
proposed  by  Lord  Glenlee  (though  that  might  also  be  competent)  as  Sir  Hew  may  bring 
action  for  damages,  and  insist  that  she  shall  find  caution.  As  to  the  inhibition  in  this 
case,  it  appears  to  be  nimious  and  oppressive.  If  it  applied  to  the  estate  of  North 
Berwick,  it  would  be  improper,  as  it  is  held  under  an  entail,  and  he  cannot  convey  it 
away ;  and  in  the  same  manner  as  to  the  estate  of  Bargany,  which  he  cannot  sell.  The 
inhibition,  therefore,  may  be  recalled  as  useless  and  improper.  As  to  the  arrestments, 
though  the  sums  mentioned  in  them  are  large,  yet  the  only  sums  arrested  are  the  yearns 
rent  and  the  current  rent;  and,  therefore,  he  can  get  them  loosed  upon  caution  lor 
these  rents. 

Lord  Robertson, — Arrestment  on  a  dependence  is,  no  doubt,  a  diligence;  but  it 
often  happens  that  the  summons  libels  for  a  random  sum ;  and  it  would  be  hard  that 
the  arrestment  should  not  be  loosed ;  bat,  at  the  same  time,  we  ought  to  be  very 
cautious  in  interposing  in  stopping  the  course  of  legal  diligence.  Every  arrestment 
depends  on  uncertain  events  as  to  making  out  the  claim,  and  i^e  extent  of  it ;  therefore 
we  are  not  to  enter  too  nicely  into  the  grounds  of  the  action  as  laid.  It  is  no  doubt 
true  that  this  action  arises  out  of  a  supposed  right  depending  on  this  lady  obtaining 
judgment  in  the  main  action.  I  mean  to  say  nothing  on  that  action ;  but  certainly  no 
man  can  ^y  that  it  is  brought  withoat  any  grounds  in  law.  But  then  the  conclusions 
of  the  two  actions  are  different  The  first  action  is  to  make  out  her  right  to  the  whole 
estate ;  the  second  is  for  the  bygone  rents.  I  have  no  ground  for  forming  my  opinion 
as  to  the  issue  of  the  action ;  but  I  have  no  doubt  of  her  right  to  raise  it  But  though 
there  [200]  may  be  grounds  for  raising  the  action,  I  am  not  for  sustaining  the  arrest- 
ment to  the  extent  it  has  been  used.     It  caimot,  indeed,  be  for  more  than  what  is  due 
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at  tiie  time ;  bat  I  think  the  cantion  oaght  to  be  limited.    There  is  a  case  in  Eilkenan, 
Na  6y  voce  Aneatmenti  4th  July  1739 ;  I  am  for  following  the  course  pursued  in  that 


Lord  Justice-Clerk, — ^Although  I  admit,  with  all  of  your  Lordships,  that,  where 
there  is  a  regular  dependence,  you  will  not  interfere  with  the  diligence,  unless  on  strong 
proof  of  abuse,  yet  I  must  own  that  the  diligence  here  is  raised  under  very  extra- 
ordinary circumstancea     We  have  nothing,  to  be  sure,  to  do  with  the  principal  action ; 
but  we  cannot  shut  our  eyes  to  the  fact  that,  in  1814,  when  the  first  summons  was 
raised,  there  was  not  the  sUghtest  yestige  of  this  claim.     After  that  question  had  been 
decided  here,  it  has  been  sent  down  for  re-consideration,  with  certain  declarations ;  and 
you  have  ordered  the  case  to  be  discussed  in  memorials.     Now,  at  a  late  period,  a  new, 
and,  as  it  is  called,  a  supplementary  summons,  is  brought,  containing  the  declaration 
that  this  lady  is  the  true  heir  of  the  estate ;  and  concluding  for  a  count  and  reckoning 
for  the  rents,  and  that  Sir  Hew  is  debtor  to  her  in  L.200,000 ;  and  then  inhibition  is 
used  against  him  as  to  all  his  property,  and  arrestments  are  used  in  the  hands  of  his 
tenants,  of  his  agents,  managers,  and  every  person  intromitting  with  his  f  onds.     Most 
nnquestionably,  be  the  legal  right  what  it  may,  this  is  a  most  extraordinary  use  of  the 
diligence.     There  is  nothing  stated  in  the  answers  convincing  me  that  it  would  be 
competent  for  you,  in  the  discussion  now  going  on  as  to  the  rents,  to  conjoin  these  two 
actions     For  you  have  a  remit  from  the  House  of  Lords  as  to  a  special  action ;  and, 
take  it  up  when  you  will,  you  will  not  mix  any  other  action  with  it.     This  is  not  an 
amendment  of  the  libel — it  is  called  a  supplementary  summons ;  but  it  might  as  weU 
have  been  called  a  new  summons.     But  I  take  it  as  just  the  same  as  if  a  person,  instead 
of  bringing  an  action  of  count  and  reckoning,  had  raised  an  action  of  damages,  because 
the  other  party  had  kept  him  out  of  his  estate.     If  such  an  action  had  been  raised, 
would  you  have  permitted,  though  you  did  not  know  what  damages  would  be  given,' 
that  the  diligence  of  inhibition  and  arrestment  might  be  used  to  the  extent  here 
attempted)    Now  I  confess  that  the  operation  here  has  very  much  the  same  appearance. 
I  cannot  distinguish  between  the  two.     For,  if  this  claim  had  been  in  the  view  of  the 
pursuer,  would  she  have  delayed  so  long  to  make  it?    The  question  is,  whether  there  is 
not  a  principle  in  law  to  allow  you  to  recall  the  inhibition.     Lord  Graigie  has  said  that 
it  ought  to  be  recalled  as  to  the  entailed  estates.     Mr.  Erskine  says,  as  to  recalling 
inhibition  (and  the  same  applies  to  arrestment): — "This  happens  most  frequently 
where  the  depending  action,  upon  which  the  action  is  grounded,  appears  calumnious." 
I  take  it  the  principle  here  is,  that  if,  on  the  showing  of  the  case,  and  on  [201]  reference 
to  the  summons,  it  appears  that  the  diligence  is  not  used  in  the  due  and  ordinary 
exercise  of  a  protective  right,  where  it  is  not  called  for,  and  while  it  inflicts  great 
injnry  on  the  one  party,  it  gives  no  security  to  the  other,  you  are  called  on,  while  you 
are  protecting  legal  rights,  not  to  allow  it  to  be  employed  ii^juriously. 

But  I  entertain  great  doubts  if  it  is  such  a  depending  action  as  to  allow  inhibition 
to  be  used  on  it.  It  is  admitted  that  it  is  contingent — that  it  is  a  very  different  case 
from  a  common  action  of  debt,  on  a  bond,  for  instance,  which  specifically  sets  forth  the 
grounds  of  the  claim.  For  here  there  is  no  possibility  that  this  claim  can  be  found  good 
till  judgment  be  given  in  the  other  action.  I  think  the  principle  in  the  case  quoted  by 
Ix)id  Glenlee,  though  not  precisely  the  same,  is  very  analogous ;  and  I  am  not  satisfied 
that  this  is  a  legal  use  of  the  diligence.  Bat  if  these  arrestments  are  allowed  to  remain, 
the  injury  to  Sir  Hew  is  beyond  flJl  calculation ;  and  can  you  allow  this  without  making 
the  o^er  party  find  ample  security  for  the  consequences  ? 

Lord  Robertson. — I  agree  with  your  Lordships  that  the  inhibitions  are  nimious  and 
oppressive. 

Lord  M*Kenzie  gave  his  opinion  as  to  the  arrestments. — The  first  question  is, 
whether  this  is  a  legal  diligence.  It  is  an  important  question,  as  the  objection  is 
founded  on  the  circumstance  that  there  is  one  action  for  declaring  her  right  to  the 
tttate,  and  a  second  action  for  the  rents ;  and  because  the  arrestments  in  this  second 
action  are  laid  on  a  contingent  claim,  it  is  maintained  that  they  are  illegal  If  that  is 
conclusive  reasoning,  it  must  apply  to  all  other  similar  cases — ^it  can  have  no  reference 
to  the  unreasonableness  of  the  diligence,  but  must  apply  to  all  cases  where  one  action  is 
hrought  on  the  contingency  of  another  action ;  and  it  must  apply  wherever  one  con- 
clusion of  an  action  is  dependent  on  another.  I  find  it  difficult  to  adopt  that  ground. 
It  does  not  appear  to  n»e  that  the  circumstance  of  there  being  two  actions  makes  any 
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diBtinction,  as  it  ia  just  the  same  as  it  they  had  been  in  one  action.  It  so  happens  hen 
that  the  second  conclusion  is  omitted  in  the  first  action ;  bnt  this  does  not  appear  to  me 
material.  I  cannot  hold  that  the  mere  contingency  as  to  the  issue  of  a  legal  point  can 
in  all  cases  exclude  the  diligence  of  arrestment.  But  it  is  said  that  the  action  on  the 
dependence  of  which  it  is  raised  is  nimious  and  calumnious.  I  cannot  come  to  tiie 
conclusion  that  we  can  with  safety  hold  the  action  of  that  nature.  After  the  decision 
of  the  House  of  Lords,  whatever  doubts  I  may  entertain,  I  cannot  hold  it  sunply  sod 
merely  calumnious,  as  an  action  which  you  can  disregard.  But  it  is  said  that  the  amoimt 
is  so  enormous  that  you  cannot  allow  it  to  stand  for  any  claim.  It  does  not  appesi 
to  me  that  there  is  any  evidence  as  to  the  substantial  amount  of  the  arrestments.  If 
it  were  to  the  extent  of  L.50,000,  there  would  be  no  reason  to  complain ;  but  I  suspect 
[202]  it  comes  to  no  more  than  one  year's  rent,  or  perhaps  some  arrears.  We,  therefore, 
cannot  take  it  for  granted  that  the  sum  for  which  the  caution  is  to  be  found  is  so  very 
enormous.  It  is  perhaps  not  more  than  will  cover  the  rents  from  1814,  when  the 
action  was  raised.  On  these  grounds,  I  do  not  think  we  can  safely  recall  it  witiioot 
caution. 

But  there  is  another  argument  which  requires  consideration,  that^  per  contra,  there 
ought  to  be  caution  for  the  damages  from  the  diligence,  especially  in  a  case  of  this  sort 
I  feel  that  there  is  a  great  deal  of  equity  in  this ;  but  it  is  attended  with  difficulty ;  sod 
I  am  not  aware  that  tiiere  is  any  precedent  for  it.  I  presume  caution  will  be  found  by 
Sir  Hew ;  but,  suppose  it  could  not  be  found,  still  there  is  a  difficulty,  as  the  danuge 
may  result  from  lutving  laid  on  the  arrestments.  But,  however,  I  think  it  is  equitable 
that,  under  whatever  modifications  your  Lordships  please,  she  ought  to  find  caution; 
and  as  arrestments  on  a  depending  action,  though  now  fixed  in  the  law,  arise  from  an 
equitable  interference,  I  think  you  might  in  equity  ordain  her  to  find  caution. 

The  Court  recalled  the  inhibitions  as  nimious  and  oppressive ;  and  the  Lord  Oidinaiy, 
"  having  advised  with  the  Lords  of  the  Second  Division  of  the  Court,  is  of  opinion  that 
the  arrestments  complained  of  ought  to  be  loosed  without  caution,  unless  the  respondent 
shall  find  caution  on  her  part  to  answer  for  the  damage  resulting  from  the  keeping  np 
the  said  arrestments ;  and,  therefore,  supersedes  further  advising  for  fourteen  days,  in 
order  to  give  time  to  find  the  said  caution." 

Mrs.  Fullerton  reclaimed,  and  pleaded — ^That  she  was  in  bona  fide  in  bringing  the 
action — that  it  was  quite  relevant — and  that  inhibitions  are  only  recalled  as  nimioiiB 
and  oppressive  when  they  are  used  merely  for  the  purpose  of  distressing  an  opponent 
without  benefitting  the  party.  That  every  process  of  law  is  contingent,  and  evety 
diligence  used  on  it  must  be  contingent ;  but  that  is  a  legitimate  contingency,  whidi 
cannot  bar  the  use  of  diligence.  That  this  action,  though  contained  in  a  separate 
summons,  is  just  a  corrollary  to  the  former  action ;  and,  if  she  succeeds  in  the  one,  she 
must  succeed  in  the  other.  That  Sir  Hew  was  possessed  of  estates  held  in  fee-simple, 
and  that  he  might  burden  the  entailed  estate  during  lus  own  life ;  and  that  the  diffi- 
culty and  delay  in  establishing  her  title,  instead  of  depriving  her  of  the  securities 
afforded  by  the  law,  made  it  the  more  necessary  to  avail  herself  of  the  diligence. 

That  every  debtor  who  is  in  good  circumstances,  and  who  has  a  good  defence,  can 
easily  get  the  better  of  the  diligence  of  arrestment ;  and  if  he  is  not  in  good  circom- 
stances,  it  is  just  the  more  necessary.  There  is  no  hardship,  as  he  can  find  caution  for 
the  sums  arrested  which  he  uplifts ;  and  beyond  that  caution  cannot  be  required.  But 
if  the  user  of  the  diligence  were  to  be  [203]  obliged  to  find  caution  for  damages,  it 
would  be  making  him  cautioner  for  the  arrestees,  without  having  it  in  his  power  to 
secure  the  sums  arrested.  The  arrestments  can  cover  nothing  but  what  is  actually  dne; 
and  the  arrestments  may  be  loosed  on  finding  caution  to  the  amount  of  the  claims  made 
in  the  action.  The  claim  of  damages  is  purely  consequential ;  and  the  order  to  find 
caution  for  such  damages  virtually  admits  that  the  diligence  itself  is  legaL 

Sir  Hew  ansioered — ^The  delay  in  raising  the  supplementary  action  is  the  best  proof 
that,  down  to  that  period,  the  petitioner  considered  the  respondent  in  hona  fide  to 
consume  the  rents.  This  supplementary  action  just  amounts  to  this,  that  the  petitioner 
has  an  equal  right  to  the  rents  with  the  respondent ;  and,  in  that  case,  sequestration 
would  be  the  proper  remedy;  Stair,  b.  iv.  tit.  50,  sect.  27 ;  Bank,  b.  i.  tit  15,  sect  15; 
and  yet  the  Court  formerly  refused  to  sequestrate  the  estate.  No  case  can  be  produced 
where  a  party  was  found  entitled  to  inhibit  or  arrest  upon  the  supposed  contingency  d  a 
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posseaaion  being  inverted.  He  may  do  so  upon  a  depending  action,  but  not  upon  the 
presumption  that  his  opponent  is  a  mala  fide  possessor;  Stair^  b.  iv.  tit.  20,  sect.  29  ; 
b.  iv.  tit.  1,  sect.  21.  The  estate  of  Bargany  is  already  entailed,  and  is  litigious ;  and 
inhibition  is  therefore  rather  absurd  and  preposterous  than  oppressive. 

It  is  only  in  the  case  where  there  is  an  instant  demand,  and  a  sum  concluded  for  as 
actually  and  presently  due,  and  wrongously  withheld,  that  arrestment  upon  the 
dependence  is  at  all  justifiable.  There  seems  no  authority  for  holding  that  arrestment 
is  competent  on  conditional  claims,  where  it  is  uncertain  whether  they  will  ever  come 
into  existence  or  not  The  petitioner's  claim  is  worse  than  conditional ;  for,  supposing 
the  condition  purified  by  her  succeeding  in  the  original  action,  there  still  remains  the 
question  whether  the  present  claim  is  well  founded  in  its  own  nature.  The  respondent 
is  entitled  to  have  the  arrestments  recalled  without  caution,  even  supposing  security 
were  offered  for  the  damages.  But  it  is  utterly  extravagant  to  maintain  that,  if  the 
petitioner  is  to  be  allowed  to  arrest  at  all,  and  to  resort  to  diligence,  the  ruinous 
consequences  of  which  are  obvious  and  admitted,  she  should  not  be  bound  to  secure  an 
indemnity  to  the  respondent. 

The  Court  adhered. 

[S.G.,  2  8.  235.     Altered  (without  remark)  1  W.  and  S.  531.] 


No.  1.  [Appendix],  F.C.  N.S.  VII.  1.     5  March  1823.     (Teind  Court)— Lord 

Meadowbank. 

The  Beverend  James  Smith,  D.D.,  Minister  of  the  Parish  of  Eyemouth, 

Pursuer. — MoncreiJ.  R.  Bdl. 

The  Eeverend  John  Huntrr,  Minister  of  Swinton,  and  the  Hbritobs  of  that 
Parish,  Defenders. — Dean  of  Fac,  (Cranstoun),  SoL-Gen.  {Hope\  iPKenzie. 

Teinds — Bea  Judicata — Pre&criptum, — Found  that  the  minister  of  one  parish  has  drawn 
part  of  the  victual  teind  of  another  parish  for  a  period  of  years  past  the  memory  of 
man,  although  the  minister  of  the  parish  from  which  the  teind  was  so  drawn  is 
entitled  to  reclaim  the  same,  upon  the  teinds  of  his  own  parish  being  exhausted ;  and 
that  a  previous  judgment  of  this  court,  repelling  a  similar  claim,  before  the  teinds 
were  so  exhausted,  followed  by  upwards  of  forty  years'  possession,  did  not  operate  as 
a  res  judicata  to  bar  his  action. 

The  parishes  of  Swinton  and  Eyemouth  originally  formed  part  of  the  Barony  of 
Coldingham.  In  the  allocation  of  the  stipends  of  these  parishes,  at  least  as  far  back  as 
1643,  one  chalder  of  victual  was  paid  out  of  the  teinds  of  Eyemouth  to  the  minister  of 
Swinton. 

In  1675,  the  minister  of  Eyemouth  obtained  a  decree  of  augmentation  allocating  to 
him  a  portion  of  the  victual  stipend  payable  out  of  Eyemouth  to  the  minister  of 
Swinton;  but  this  was  set  aside  in  the  following  year  (1676)  in  a  process  of  augmen- 
tation and  locality  at  the  instance  of  the  minister  of  Swinton,  in  which  [2]  he  obtained 
decree  for  the  whole  victual  stipend  formerly  paid  to  him  out  of  the  teinds  of  the 
parish  of  Eyemouth ;  and  the  minister  of  Eyemouth  obtained  a  new  decree  of  augmen- 
tation and  locality,  giving  him  an  augmentation  out  of  the  other  teinds  of  his  parish. 

In  1753,  the  minister  of  Eyemouth  brought  a  new  process  of  augmentation  and 
locality,  and  also,  with  concurrence  of  the  heritors  of  the  parish,  insisted  against  the 
minister  and  heritors  of  Swinton  in  a  reduction  of  the  decree  obtained  in  1676, 
allocating  to  the  minister  of  Swinton  the  chalder  of  victual  payable  out  of  the  teinds  of 
Eyemontii.  After  a  hearing  in  presence,  the  Court  repelled  the  reasons  of  reduction  ; 
Ifinister  and  Heritors  of  Eyemouth  against  Minister  and  Heritors  of  Swinton,  4th 
February  1756. 

In  1803,  the  minister  of  Eyemouth  brought  another  process  of  augmentation  and 
locality,  in  which  he  obtained  decree  for  a  stipend,  which  was  afterwards  found  to 
exceed  the  whole  free  teind  of  the  parish,  to  which  amount  it  was  accoidingly 
modified. 
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After  the  lapse  of  15  yean,  the  pursuer  raised  a  new  process  of  augmentatioa  tod 
locality ;  and  at  the  same  time  instituted  this  action  of  reduction  of  the  decrees  in  1676 
and  1756,  with  a  view  to  recover  the  chalder  of  victual  which  had  heen  paid  from  the 
parish  of  Eyemouth  to  the  parish  of  Swinton. 

In  defence  it  was  pleaded — ^That  the  decree  of  1756,  which  was  solemnly  pronounoed 
after  a  hearing  in  presence,  formed  a  res  judieaia;  and,  at  any  rate,  that  decree^ 
followed  hy  possession  for  more  than  40  years^  afforded  a  good  prescriptive  title  against 
the  present  action. 

The  Lord  Ordinary  repelled  "  the  defence  of  res  judicata  in  this  case,  in  respect  the 
former  decision  appears  to  have  been  solely  founded  on  the  circumstance  of  there  being 
no  want  of  funds  for  providing  the  minister  of  Eyemouth,  independent  of  the  stipend 
paid  to  the  minister  of  Swinton." 

The  defenders  having  petitioned  against  that  judgment,  the  Courts  by  the  narroweBt 
minority,  altered  the  interlocutor  of  the  Lord  Ordinary,  '*  repel  the  reasons  of  reduction, 
assoilzie  the  defenders,  and  decern." 

The  pursuer  reclaimed  against  this  judgment ;  and  pleaded — 

The  maxim  of  law  is,  decimce  dehentur  paroeho ;  and,  in  the  general  caaOi  the  role 
is,  that  prescriptive  possession  on  the  part  of  one  parish  does  not  afford  a  relevant 
defence  against  a  clergyman's  claim  to  the  teinds  of  his  own  parish,  which  have  be^ 
enjoyed  by  the  minister  of  another  parish,  whenever  he  finds  himself  inadequately 
provided  out  of  the  remaining  teinds  of  his  own  parish;  Minister  of  Dun  against 
Minister  of  Marytown,  4th  February  1711 ;  Johnston  against  Heritors  of  St  Cuthbertik 
3d  March  1802  ;  Ckmnd  an  Tithes,  v.  2,  p.  170-174. 

[3]  The  action  raised  in  1753  was  not  at  the  instance  of  the  clergyman  of  the  parish 
merely,  but  also  of  the  heritors;  indeed  the  latter  were  the  principal  parties,  the 
minister  having  no  interest,  being  then  sufficiently  provided  out  of  the  teinds  of  his  own 
parish ;  but  the  heritors  of  a  parish  are  not  entitled  to  reclaim  the  teinds  if  they  aie 
not  necessary  for  the  support  of  their  own  clergyman,  Connd,  v.  2,  p.  175 ;  and  the 
clerg3rman  himself  cannot  do  so  if  he  is  sufficiently  provided  without  it.  So  that  one 
set  of  pursuers  in  that  action  had  no  title,  while  the  other  had  no  interest ;  and,  there- 
fore, the  decision  cannot  be  held  as  a  res  judicata  in  a  question  where  the  minister  has 
an  interest,  there  not  being  sufficient  funds  for  affording  him  an  adequate  stipend 
aliunde. 

There  can  be  no  res  judicata  to  bar  the  pursuer  from  trying  the  same  question  over 
again,  if  his  media  eoticludendi  are  different,  or  if  the  circumstances  of  the  parties  are 
changed ;  Stair y  b.  iv.  tit.  40,  sect  16.  The  circumstances  of  parties  are  now  materially 
changed  from  what  they  were  in  1756,  in  so  far  as,  unless  the  pursuer  is  able  to  recover 
this  chalder,  there  is  no  fund  from  which  he  can  obtain  an  augmentation;  the  last 
augmentation  which  he  got  having  exhausted  the  free  teind  of  the  parish,  with  the 
exception  of  the  chalder  now  claimed ;  and,  therefore,  there  is  no  reason  for  the  plea  of 
res  judicata. 

Neither  is  the  defence  of  prescription  well  founded  in  this  case.  The  right  of  a 
clergyman  to  the  teinds  of  his  own  parish  cannot  be  excluded  by  the  currency  of  the 
years  of  prescription.  This  has  been  decided  frequently,  and  particularly  in  the  case  of 
Johnston  against  Heritors  of  St  Cuthberts  {ut  sup,). 

In  every  case,  excepting  that  of  decinuB  indusm  rights,  the  right  to  teind  bean  an 
inherent  and  inseparable  burden  to  support  the  minister  of  the  parish  from  which  they 
are  drawn ;  and  where  a  clergyman  gets  right  to  the  teinds  of  another  parish,  he  gets 
them,  like  all  other  holders  of  teinds,  subject  to  the  burden  of  supporting  the  minister; 
Conndy  v.  2,  p.  329 ;  Stair,  b.  ii.  tit  12,  sect  22.  A  minister  cannot^  by  prescription, 
lose  his  right  to  be  supported  out  of  the  teinds  of  his  own  parish ;  and  the  minister  of 
one  parish  cannot  by  the  positive  prescription,  acquire  a  right  to  be  supported  out  of  the 
teinds  of  another  parish,  unless  where  there  is  a  surplus  of  teind  in  it  unappropriated  to 
its  own  minister.  Therefore  the  defences  of  res  judicata  and  prescriptive  possession  upon 
the  decree  in  1756  are  not  sufficient  to  bar  the  present  action. 

Answered — There  is  no  doubt  that,  in  the  general  case,  the  minister  of  a  parish  is 
entitled  to  reclaim  the  teinds  of  that  parish,  although  they  have  been  paid,  by  long  use 
and  wont,  as  part  of  tlie  stipend  of  another  parish.  And  even  a  special  agreement  bj 
one  incumbent^  waiving  his  legal  rights  for  onerous  considerations,  may  not  be  sufSdent 
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to  bar  his  sncceasor,  at  a  futture  period,  from  setting  aside  that  agreement,  as  injurious  to 
the  intereets  [4]  of  the  cure ;  but  neither  of  these  cases  apply  here.  The  pursuer  has, 
in  this  action,  raised  a  general  question  whether,  after  a  question  of  right  has  been 
deliberately  decided  by  this  Court,  any  future  incumbent  may,  after  prescription  has 
run,  prefer  the  same  claim,  without  regard  to  the  previous  judgment  of  the  Court 

The  pursuer  insists  in  a  reduction  of  a  decree  obtained  in  foro  corUenHoBOf  in  a 
process  of  reduction  and  declarator  in  1756.  The  same  attempt  was  made  at  that  time, 
that  is  done  now,  to  reclaim  teind  which  had  been  enjoyed  for  nearly  a  century  before 
by  the  minister  of  Swinton ;  but  that  attempt  was  not  successful.  The  pursuer  can  only 
reclaim  thoee  teinds  through  the  medium  of  an  action  of  reduction  of  the  former  decree ; 
and  this  illustrates  the  distinction  between  the  present  case  and  thosa  referred  to  by  the 
pursuer,  where  the  minister  could  only  plead  the  use  and  wont  of  payment  from  another 
parish,  or  a  decree  of  locality  in  his  own  parish.  The  minister  of  Swinton  has  for  more 
than  60  years  had  right  to  the  teind  in  question  under  the  best  title,  viz.  a  decree  faiv 
contentioBO^  which,  tUl  reduced,  is  good  ope  excepHonia  against  all  the  world.  And  this 
marks  the  wide  difference  from  a  case  where  the  matter  is  open,  and  where  there  is  no 
title  to  reduce.  In  none  of  the  cases  founded  on  by  the  pursuer  was  it  ever  pretended 
that  there  was  a  title  in  virtue  of  a  decree  in  foro  eontewtioso.  That  judgment,  there- 
fore, must  form  a  resjudicata^  the  media  eoncludendi  in  that  action  beong  precisely  the 
same  as  those  in  this.  A  mere  change  of  the  circumstances  of  the  parties  will  not  bar 
the  plea  of  res  judicaia.  There  is  no  authority  for  such  a  doctrine.  It  is  only  a 
difference  in  the  media  eoududendi  that  could  have  that  effect ;  and  there  is  no  such 
difference  in  this  case. 

The  judgment  in  the  year  1756  gave  the  minister  a  sufficient  title  to  the  teind  in 
question;  and  having  possessed  under  that  title  for  more  than  40  years,  he  has 
acquired  a  prescriptive  right  sufficient  to  bar  the  present  action. 

The  (hurt,  by  the  President's  casting  vote,  altered  their  former  judgment ;  and  found 
"that  the  defence  of  reejudicaiOy  founded  upon  the  decision  of  this  Court  in  1756,  even 
when  qualified  as  it  is  by  possession  and  prescription,  does  not  debar  the  pursuer  from 
ledaiming  the  chalder  of  victual  assigned  out  of  the  funds  of  the  parish  of  Eyemouth  to 
the  minister  of  Swinton,  if  that  shidl  be  necessary  for  the  competent  provision  of  the 
cure  of  Eyemouth ;  and  this  in  respect  it  is  the  opinion  of  the  Court  that,  when  the 
foresaid  decision  was  pronounced,  the  case  of  necessity  for  resorting  to  the  fund  in 
question  for  the  competent  provision  of  the  cure  of  Eyemouth  had  not  emerged,  and  was 
not  judged  of." 

No.  49.        F.C.  N.8.  Vn.  204.     6  March  1823.     2nd  Div.— Lord  Pitmilly. 

Mrs.  NiVKN,  Pursuer. — Q,  Cranstoun,  B.  Jameson,  J,  Marshall, 

Pitcairn's  Trustees,  Defenders. — J.  LAmy,  R,  Forsyth. 

Heritable  and  Moveable, — Large  vessels  used  in  a  manufactory,  altihough  not  fixed 
either  to  the  ground  or  the  building,  found  to  be  covered  by  an  heritable  security,  it 
being  necessary,  before  removing  them,  to  take  them  to  pieces,  after  which  they  were 
of  vdue  only  as  materials. 

IHtcaim  was  due  Mrs.  Niven  L.5300.  For  part  of  the  debt  he  gave  personal 
aecurity;  and  for  the  balance,  being  L.4200,  he  granted  a  bond  in  1815  over  a  subject 
which  was  therein  described  as  ''  all  and  whole  the  piece  of  ground  called  Lambertlaws, 
fonnerly  belonging  to,  and  lying  in  the  east  of,  the  burgh  of  Burntisland,  with  the  said 
OaUowhouse  and  Gkdlowhill,  and  whole  erections  on  said  ground."  On  this  conveyance 
Mrs.  Niven  was  infef t. 

The  security  extended  over  about  nine  acres  of  ground,  upon  which  were  buildings 
of  various  descriptions,  erected  for  the  purpose  of  carrying  on  the  manufacture  of  oil  of 
Titriol,  besides  dwelling-houses  for  the  proprietor  and  his  servants  or  workmen. 

The  first  step  in  the  process  of  this  manufacture  was  the  mixing  of  the  materials,  and 
pinding  them  in  a  mill  erected  on  the  premises.  The  mixture  was  then  put  into 
jeadeu  vessels,  called  chambers,  each  of  which  was  about  seven  feet  in  length,  four  in 
^i^th,  and  five  in  height,  and  nearly  a  third  of  a  ton  weight ;  and  was  strengthened 
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and  kept  in  ahape  by  a  wooden  frame.  These  veaaelfi,  nearly  308  in  number,  wen 
placed  at  short  distances  from  each  other,  and  in  rows  of  connderable  length,  npon  a 
platform  of  stone  and  lime  raised  a  little  above  ground,  and  under  buildings  or  sheds  open 
in  the  front  The  vessels  were  not  fixed  to  the  platform,  to  the  building,  or  to  esdi 
other.  When  requiring  repair,  they  were  only  moved  from  one  part  of  the  platfoim  to 
another ;  and  they  were  never  taken  off  it,  except  for  the  purpose  of  being  carried  to  the 
sea,  once  in  two  or  three  years,  to  be  cleaned ;  and  then  it  became  necessary  to  take  then 
to  pieces.  This  operation  completed,  the  vessels  were  reconstructed,  as  originally,  on  th« 
platform  itself. 

[206]  The  mixture  from  the  chambers  was  put  into  a  second  set  of  leaden  vesnh 
called  tuns.  These jvere  larger  than  the  former,  and  wholly  covered  on  the  outside  with 
wood,  and  were  preserved  in  an  upright  position  by  means  of  wooden  posts  inserted  in 
the  ground.  Like  the  chambers,  the  tuns  were  constructed  on  the  station  which  Uiej 
were  intended  to  occupy,  and  from  which  they  were  never  moved  till  they  became  unfit 
for  the  use  of  the  manu&cture,  when  they  were  demolished. 

From  the  tuns  the  liquid  was  run,  by  means  of  leaden  pipes,  rested  on  a  fohric  of 
stone  and  lime,  into  a  third  set  of  leaden  vessels,  called  sockers,  which  wore  placed  in 
stone  recesses,  having  flues  underneath  for  heating  the  liquor. 

These  various  descriptions  of  vessels  were  standing  on  the  subject  when  the  secoritj 
was  granted,  and  belonged  to  Pitcaim,  who  then,  and  until  his  death,  carried  on  the 
manufacture. 

Pitcaim  died  insolvent  in  1819,  leaving  his  whole  estate  and  effects  under  trust  to 
certain  individuals,  for  payment  of  his  debts. 

The  manufacture  was  discontinued  by  the  trustees,  after  having  been  carried  on  by 
them  for  a  short  period  subsequent  to  Pitcaim's  death. 

The  question  then  arose  whether  Mra  Niven's  security  extended  over  these  vesnls; 
and,  for  the  purpose  of  trying  that  question,  she  presented  a  bill  of  suspension  and 
interdict  against  the  trustees,  which  was  passed;  and,  thereafter,  the  Lord  Ordinaiy 
pronounced  this  interlocutor: — "Having  considered  the  mutual  memorials  for  the 
parties  in  this  case,  together  with  the  whole  process,  and  having  particularly  attended  to 
the  late  case  of  BiUinge  against  Arkwright^  suspends  the  letters  eimpliciier^  confirms  the 
interdict,  and  decerns." 

The  trustees,  having  brought  this  interlocutor  under  review  of  the  Court,  pleaded— 
The  daim  derives  no  support  from  the  special  terms  of  the  conveyance.  Mrs.  Niven 
founds  on  the  word  "  erections,"  which,  however,  plainly  means  the  buildings  of  vaiioas 
descriptions  erected  on  the  ground,  and  not  the  utensils  and  vessels  used  in  tiie 
manufacture.  Nor  were  there  any  circumstances  connected  with  the  granting  of  the 
bond,  from  which  it  can  fairly  be  inferred  that  the  parties  understood  that  these  aiticleB 
were  included  in  the  security. 

The  vessels  cannot  be  considered  as  accessories  of  the  heritable  subject  The 
chambers  in  particular,  which  were  of  much  greater  value  than  the  other  vessels,  wsie 
clearly  moveable.  They  were  not  fixed  in  the  ground,  nor  to  any  part  of  the  building; 
and  it  is  admitted  that  they  were  occasionally  moved.  The  sheds  indeed  were  intended 
as  a  mere  covering  and  protection  to  the  vessels.  The  difficulty  of  moving  them,  arising 
from  their  weight  alone,  was  not  a  reason  for  their  being  held  as  accessorial  either  to  the 
ground  or  the  building.  Even  the  sockers  were  [206]  moveable  subjects,  for  they  oodd 
be  removed  without  injury  to  the  building,  or  to  the  recesses  in  which  they  were  plaeed. 

The  principle  of  law  certainly  is  that  things  in  their  own  nature  moveable  can  be 
rendered  immoveable  only  *'  by  their  being  (in  the  words  of  Erskine)  fixed  or  united  to 
an  immoveable  subject  for  its  perpetual  use." 

The  former  part  of  this  rule  is  attempted  to  be  overturned  by  the  case  of  Arkwright 
against  Billinge,  3d  December  1819.  But  the  authority  of  the  decision,  as  a  precedent 
in  that  view,  has  been  questioned ;  BeU^s  Gom»  4th  edit  p.  651.  At  any  rate  it  ie 
enough  for  the  defenders  that  the  circumstances  of  the  two  cases  were  essentiallj 
different.  In  Arkwright's  case,  the  machinery  of  the  cotton  mill,  and  the  large  steam 
engine  by  which  the  whole  was  moved,  were  described  as  "  forming  one  great  combined 
machine,  under  one  roof,  designed  for  the  express  purpose  of  containing  it"  Bat  it 
would  be  ridiculous  to  compare  machinery  of  that  description  with  the  loose  tubs  or 
vessels  in  question,  which  were  entirely  unconnected  with  each  other,  and  with  the  open 
sheds  under  which  they  stood.     Indeed,  in  the  case  referred  to,  it  seems  to  have  been 
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oonoeded  by  the  hentable  creditor,  that  utensils  of  that  character  could  not  be  held  as 
bUixig  under  the  doctrine  of  accession. 

Mrs.  Niven  argued — The  claim  accords  both  with  the  terms  of  the  conveyance,  and 
the  understanding  of  parties  at  the  time  of  the  transaction. 

With  regard  to  Pitcaim's  patoers  to  constitute  an  heritable  security  over  the  articles 
in  question,  in  the^rs^  place,  were  it  necessary  that  things  in  their  own  nature  move- 
able should  be  physically  fixed  to  the  ground,  or  to  the  building  containing  them,  in 
order  to  render  them  accessories,  these  leaden  vessels,  even  in  that  view,  were  covered 
by  the  security  as  accessories. 

The  tuns,  besides  being  themselves  fixed  to  the  ground  by  means  of  their  wooden 
supports,  were  united  to  the  sockers,  which  were  manifestly  fixtures,  by  leaden  spouts, 
laid  in  a  building  of  stone  and  lime. 

Even  the  chambers  were  so  constructed  as  to  require  nothing  more  than  their  own 
weight  resting  on  the  platform  to  keep  them  immoveably  fixed.  The  case  is  the  same 
as  if  the  vessels  themselves,  instead  of  their  platforms,  had  been  sunk  into  the  ground. 
Besides,  they  could  only  be  moved  off  the  platform  by  destroying  them  as  vessels,  and, 
in  the  view  of  being  sold,  were  of  value  only  as  materials  for  the  furnace. 

But,  secondly,  the  principle  of  accession  is  not  at  all  dependent  on  the  circumstance 
of  the  article  being  fixed  to  the  subject  by  some  connecting  medium.  Whatever  a 
proprietor  places  on  a  piece  of  ground,  or  in  a  building,  to  remain  stationary,  for  the 
permanent  use  of  the  ground  or  building,  becomes  part  of  the  one  or  the  other,  and  as 
such  is  carried  by  a  conveyance  which  [207]  transfers  the  heritable  subject  itself.  But 
the  vessels  in  dispute  are  characterised  by  all  these  circumstances. 

In  support  of  this  position  in  law,  an  argument  was  maintained  of  similar  import  to 
that  stated  in  the  report  of  the  case  of  Arkwright  against  Billinge,  on  the  part  of  the 
heritable  creditor.  The  pursuer  further  insisted  much  on  the  alleged  expediency  of 
adopting  a  principle,  in  such  questions,  that  would  render  the  vast  capital  of  the  country 
sunk  in  machinery  and  stationary  apparatus  available  as  a  fund  of  credit  to  the  owner 
of  the  ground,  without  the  necessity  of  altering  the  state  of  possession,  or  interrupting 
the  manufacture. 

AndjfinaUy,  the  pursuer  maintained,  that  the  precise  question  whether  an  heritable 
security  could  be  constituted  over  such  articles,  without  regard  to  their  being  fixtures 
or  not,  was  affirmatively  decided  in  Arkwright's  case.  In  that  case  the  Lord  Ordinary 
bad  pronounced  judgment  in  favour  of  the  heritable  creditor,  "  in  respect  of  the  con- 
nexion of  the  machinery  with  the  mill  itself,"  and  of  a  certain  specialty  which  there 
occurred.  But  the  Court,  in  order  that  the  decision  might  appear  to  rest  on  the  general 
principle  alone,  ''recalled  this  interlocutor;  but  found  that  the  preferable  security 
extends  over  the  machinery  as  well  as  the  building  of  the  mill  in  question." 

The  same  authorities  cited  in  Arkwrighf  s  case  were  referred  to  on  the  corresponding 
sides  of  this  question. 

Lord  Qlerdee  observed — ^That  both  parties  were  under  a  total  mistake  with  regaM  to 
the  import  of  the  case  of  Arkwright.  The  Court  did  not  adopt  the  general  ratio  in  the 
Lord  Ordinary's  interlocutor ;  the  majority  being  of  opinion  that  it  was  at  least  a  doubt- 
ful ground  of  judgment,  and  holding  that,  whether  the  machinery  was  carried  by  the 
infdtment  or  not,  it  was  certainly  carried,  conformably  to  the  plain  understanding  of 
tiie  parties,  by  the  dispositive  clause,  and  the  possession  which  the  real  creditor  had 
been  allowed  to  obtain.  The  interlocutor  was  accordingly  recalled ;  and,  consequently, 
that  case  could  not  establish  any  general  principle  applicable  to  questions  of  this  nature. 

The  Lords  Jutiico-Glerk  and  Oraigie  concurred  in  this  statement  relative  to  the  case 
of  Arkwrighc 

Lord  Robertson  admitted  that  in  that  case  the  intention  of  parties  was  clearly  made 
out ;  but  the  question  having  occurred  with  creditors,  that  circumstance  was  not,  in  his 
opinion,  material. 

The  Court  made  this  order : — "  Before  farther  answer,  appoint  the  pursuers  to  give 
in  a  minute,  containing  a  precise  and  articulate  statement  of  what  they  allege  with 
r^^ard  to  the  nature  of  the  vessels  described  by  the  several  names  of  chambers,  tuns, 
and  sockers ;  and  how  far,  after  being  separated  [208]  from  the  building,  they  were  of 
any,  and  what  value,  except  as  materials,  and  in  what  manner  they  were  actually 
disposed  of.** 

The  statement  submitted,  in  obedience  to  this  appointment,  agreed  in  all  points  with 
F.c.  VOL.  n.  43 
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the  description  of  the  veasels  ah»ady  given.  And  it  farther  appeared  that,  daring  the 
dependence  of  the  litigation,  the  veasels  had  been  sold,  with  the  pursuer^s  approbatioDy 
to  a  plamber,  as  old  lead,  at  the  price  of  Ii.1448. 

The  Court  thereafter  onanimonaly  adhered  to  the  Lord  Ordinary's  interlocutor. 

The  Jtidge8  were  of  opinion  generally,  that^  as  the  vessels  could  not  have  been 
removed  except  by  taking  them  to  pieces,  after  which  they  were  only  valuable  as 
materiaLs,  they  ought  to  be  held  as  carried  by  the  heritable  security,  especially  in  a 
question,  not  with  creditors  or  purchasers,  but  with  the  debtor's  voluntary  trastees. 

Lord  Robertson  went  farther,  holding  it  sufficient  for  deciding  the  case  in  6ivour  of 
the  purchaser,  that  these  vessels  were  indispensibly  required  in  the  manofiK^tore^  for 
carrying  on  which  the  buildings  were  expressly  designed. 

[S.a,  2  S.  239.] 


No.  50.      F.C.  N.S.  VII.  209.     14  May  1823.     2nd  Div.— Lord  Cringletie. 

Maria  Lady  Anstruther,  Pursuer. — A.  Murray, 

Tutors  of  Sir  John  Carmichakl  Anstruther,  Defenders. — T.  W.  Baird, 

Kirk — Manse — Fiar  and  lAferenter. — Lif erenters  are  not  liable  to  defray  any  part  of 
the  expence  of  building  or  repairing  churches,  manses,  school-houses,  or  school-master^ 
dwelling-houses. 

By  a  deed  of  strict  entail,  executed  by  Sir  John  Anstruther,  in  1778,  of  his  estate 
in  the  county  of  Fife,  the  heirs  of  entaU  in  possession  were  empowered  "  to  provide 
their  wives  or  husbands,  and  the  wives  of  their  apparent  or  presumptive  heirs,  in  a  life- 
rent locality  of  any  part  of  the  lands  and  estate,  not  exceeding  a  fourth  part  of  the  ssid 
estate,  after  discounting  former  liferents,  interest  of  debts,  if  any  be,  affecting  the  sud 
estate,  and  of  provisions  granted  by  former  heirs  to  children,  so  that  after-lif erents  shsll 
not  exceed  a  fourth  part  of  the  surplus  rents,  but  may  be  increased  proportionally, 
as  the  former  liferents  shall  cease  or  be  paid  off;  providing  always,  that  the  respective 
liferents,  so  to  be  (granted,  shall  be  burdened  with  a  proportional  part  of  the  feu  and 
tithe  duties,  cess,  land-taxes,  ministers'  stipends,  schoolmasters'  salaries,  and  other 
public  burdens,  payable  forth  of  the  said  lands  and  estate  for  the  time." 

Sir  Philip  Anstruther,  the  son  of  the  entailer,  succeeded  to  his  father  in  this  estate, 
and  died  in  1808,  leaving  a  widow,  to  whom  a  right  of  locality  had  been  granted  in 
virtue  of  the  entail.  Sir  Philip  was  succeeded  by  his  brother,  Sir  John  Anstruther, 
who  died  in  1812,  and  was  survived  by  his  wife,  the  suspender,  in  whose  favour  also  a 
deed  of  locality  had  been  executed  under  authority  of  the  entail ;  by  which  deed  her 
husband  bound  himself,  and  the  succeeding  heirs  of  tailzie,  "  to  free  and  relieve  the  said 
lands  of  all  feu  and  teind  duties,  cess,  land-tax,  mimsters'  stipends,  achoolmasten' 
salaries,  and  other  public  and  parish  burdens,  payable  forth  thereof,  at  and  preceding 
the  term  of  entry  of  the  said  Dame  Maria  Isabella  Bryce,  otherwise  Anstruther,  to  the 
rents,  maills,  and  duties,  in  virtue  hereof ;  she  undertaking  the  burden  thereof  and 
freeing  and  re-  [210]  -lieving  the  heirs  of  entail  succeeding  to  me  of  the  said  burdens 
and  taxation,  and  of  all  increase  or  augmentations  thereof,  corresponding  to  the  lands 
and  others  before  disponed,  in  all  time  thereafter,  during  her  lifetime  and  poesesrion." 

The  suspender's  husband  was  succeeded  by  his  son.  Sir  John  Carmichael  Anstruther, 
who  died  in  1818,  and  left  a  widow,  who  was,  in  like  manner,  provided  in  a  liferent 
locality  upon  the  same  entailed  lands. 

The  widow  of  Sir  Philip  Anstruther  having  survived  untQ  March  1822,  and  Uie 
last  liferentrix  being  still  alive,  for  some  years  there  were  three  subsisting  lifoanti 
under  the  entail ;  and  it  was  not  denied  that  the  rents  of  the  locality  lands  exceeded 
the  whole  rental  of  the  estate  that  remained  for  the  heir. 

During  the  subsistence  of  the  suspender's  rights  considerable  sums  having  been 
expended,  from  time  to  time,  upon  building  and  repairing  churches  and  manses,  scboolr 
masters'  houses,  and  school-houses,  in  the  three  different  parishes  within  which  the 
locality  lands  lay,  it  became  a  question  whether  the  heir  was  exclusively  liable  in 
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payment  of  ttieae  various  expences,  or  whether  the  liferentrix,  in  whose  favour  the  deed 
of  locality,  quoted  above,  was  granted,  was  not  bound  to  pay  a  proportion  of  the  whole, 
or  of  certain  parts  at  least,  of  the  amount^  corresponding  to  the  valuation  of  her  locality 
lands.  The  cause  was  brought  into  Court  by  the  liferentrix,  by  suspension  of  a  threatened 
ohaige ;  and  having  been  taken  to  report  by  the  Lord  Ordinary, — 

The  MeieDtta.  plectded — 

The  burdens  imposed  on  the  liferent^  both  by  the  entail  and  the  deed  constituting 
the  r^ht  of  locality,  are  the  annual  and  usual  burdens  attaching  to  the  lands.  The 
inference  therefore  is,  that  the  burdens  in  question,  which  are  of  a  totally  different 
description,  were  not  intended  to  be  imposed  on  the  liferentrix. 

But,  independently  of  the  particular  terms  of  the  deeds,  the  law  itself  relieves  a 
liferent-right  entirely  of  the  expence  of  upholding  these  parochial  buildings. 

With  regard  to  the  building  and  repairing  manses,  the  statute  1663,  c.  21,  expressly 
lays  the  burden  upon  the  heritors.  It  "  statutes  and  ordains  that,  where  competent 
manses  are  not  already  built,  tTie  heritors  of  the  pariah^  at  the  sight  of  the  bishop  of  the 
diocese,  or  such  ministers  as  he  shall  appoint,  with  two  or  three  of  the  most  knowing 
and  discreet  men  of  the  parish,  build  competent  manses  to  their  ministers,"  <&c.  "  And, 
where  competent  manses  are  already  built,  ordains  the  heritors  of  the  parish  to  relieve 
the  minister,  an4  his  executors,  of  all  cost  and  charges  for  repairing  of  the  foresaid 
manses ;  declaring  hereby  that  the  manses  being  once  built  and  repaired,  and  the  building 
amd  repairing  satisfied  and  paid  for  by  the  heritors^  [211]  in  manner  foresaid,  the  said 
iTiansefl  shall  thereafter  be  upholden  by  the  incumbent  ministers,  during  their  possession, 
and  by  the  heritors,  in  time  of  vacancy,  out  of  the  readiest  of  the  vacant  stipend."  It 
had  been  questioned  whether  the  term  heritors  as  here  used,  was  meant  to  comprehend 
lif erenters ;  and  the  Court  decided  that  it  was  not,  in  the  case  of  the  Minister  of  Morham 
against  Binston,  14th  November  1669,  Stair^  which,  ever  since,  has  ruled  the  interpre- 
tation of  the  statute  on  this  point ;  Stair ^  b.  ii.  tit.  6,  sect.  19 ;  Bank.  b.  ii.  tit.  6,  sect. 
30 ;  Ersk,  b.  iL  tit.  10,  sect.  57.  The  common  and  obvious  acceptation  of  the  word  has 
also  been  given  effect  to  in  questions  between  saperior  and  vassal,  it  having  been  found 
that  the  statutory  burdens  are  imposed  on  the  vassal  exclusively;  Bruce  against 
Oreig,  23d  January  1773 ;  Sir  Laurence  Dundas  against  Nicolson  and  others,  2d  July 
1778. 

Bankton,  indeed,  in  the  passage  referred  to,  draws  a  distinction  between  the  building 
and  repairing  of  manses ;  but  his  opinion  can  be  of  no  authority,  proceeding,  as  it  does, 
on  the  erroneous  assumption  that  the  statute  has  made  no  provision  with  regard  to  the 
burden  of  repairing  these  buildings.  Erskine  corrects  this  mistake ;  and  says : — "  The 
burden,  both  of  building  and  repairing  manses,  is,  by  1663,  c.  21,  imposed  upon  the 
heritors ;  and  the  just  rules  of  interpretation  require  that  the  word  in  the  statute, 
heritors^  be  taken  in  the  same  sense  throughout."  The  author  adds,  **  As  this  Act  is, 
from  the  generality  of  the  expression,  of  doubtful  interpretation,  it  is  possible  that,  in 
the  reparation  of  the  manse,  our  judges  might  be  moved,  by  considerations  of  equity,  to 
burden  a  liferenter  with  the  interest  corresponding  to  the  sum  imposed  upon  the  fiar  for 
these  repairs,  while  the  liferent  subsists." 

But  to  allow  equitable  considerations  to  influence  the  decision  of  the  case  would  be 
a  direct  infringement  of  the  statute,  and  a  total  departure  from  the  principle  of  the  case 
of  Morham.  Indeed,  if  the  question  were  to  be  affected  by  reasons  of  equity,  it  would 
be  necessary  to  allow  them  a  much  more  extensive  operation  than  Erskine  suggests 
might  possibly  be  allowed,  and  thereby  to  run  directly  counter  to  what  are  confessedly 
the  positive  regulations  of  the  statute. 

The  observations  with  which  Lord  Stair  follows  a  reference  to  the  case  of  Morham 
are  certainly  no  violation  of  the  principle  of  the  Act  as  understood  by  the  suspender  : 
"  Yet  (says  he)  if  the  whole  estate  were  liferented  by  conjunct  fees,  the  conjunct  fiar 
might  be  liable  in  that  case,  when  the  heritor  had  no  profit  of  the  land ;  and,  if  the 
whole  were  effected  with  a  separate  liferent,  the  effect  would  be  the  same,  seeing  what 
the  heritor  would  be  liable  to  would  diminish  his  aliment^  which  behoved  to  be  made 
up  by  the  liferenter." 

There  does  not  appear  to  be  any  ground  for  making  a  distinction  between  the  case 
of  manses  and  the  other  parish  buildings.  The  building  and  repairing  of  churches  and 
church-yard  walls  [212]  are,  by  established  custom,  a  burden  on  the  landholders ;  Ersk. 
Ix  iL  tit  10,  sect.  63.    And  by  43  Qeo.  Ill  c.  54,  it  is  declared,  "  That  the  expence  of 
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providing  such  school-house,  dwelling-house  and  garden,  and  upholding  the  aaine,  •iisll 
be  defrayed  and  paid  in  the  same  and  like  manner  as  is  prescribed  for  providing  a  lunue 
for  a  school  by  the  foresaid  Act  of  the  Parliament  of  Scotland.''  But  the  Act  referred  to 
(1696,  c.  26)  imposes  the  burden  of  providing  school-houses  on  the  "  heritors  "  without 
relief,  although,  as  to  the  school-master's  salary,  they  are  entitled  by  the  express  enact- 
ment to  proportional  relief,  both  from  liferenters  and  tenants — the  Legislature  thos 
making  a  distinction  which  strongly  confirms  the  interpretation  put  on  the  previous  Act 
regarding  manses,  and  the  suspender's  claim  in  general,  to  be  entirely  freed  from  pay- 
ment of  the  various  expenses  in  question. 

It  does  not  affect  the  plea  of  the  suspender  that  the  question  here  occuis  with  aa 
heir  of  entail,  since  in  the  eye  of  law  he  is  notwithstanding  a  fiar,  and  in  fact  may 
exercise  various  rights  of  property  which  are  totally  incompetent  to  a  mere  liferenter. 
In  a  question  like  the  present,  the  heir  in  possession  cannot  be  entitled  to  separate  his 
situation  from  the  universitas  of  heirs  called  to  the  succession.  Any  supposed  hardship 
which  he  may  suffer  ia  properly  the  consequence  of  the  benefit  which  the  entail  reaerres 
for  his  successors ;  and  the  relative  interests  of  the  heirs  among  themselves  cannot  be 
allowed  to  affect  those  of  third  parties. 

The  fiar  pleaded — ^The  special  terms  of  the  deeds  of  entail  and  locality  are  sufficiently 
broad  to  comprehend  the  burdens  in  question ;  and  it  seems  their  obvious  meaning,  that 
every  public  and  parochial  burden  pajrable  forth  of  the  lands,  during  the  subsistenoB  of 
the  liferent,  should  be  cleared  off  by  the  liferentrix,  without  distinguishing  between 
greater  and  lesser  burdens,  or  between  objects  of  a  more  temporary  and  of  a  man 
permanent  nature. 

But,  supposing  the  question  not  resolved  by  the  terms  of  the  liferentrix's  title,  and 
also  that  it  were  an  open  question  as  to  legal  principle,  the  result  ought  not  to  be  held 
as  at  all  doubtful.  For  surely  the  circumstance  of  the  temporary  nature  of  a  liferent^ 
however  justly  it  may  be  taken  into  view  as  limiting  the  extent  of  the  liferenter't 
liability,  cannot  be  a  good  reason  for  his  claiming  a  total  exemption  from  burdens  whieh 
attach  to  the  subject  of  his  right.  Equity  and  reason  point  out  that^  in  relation  to  such 
burdens,  the  fiar  and  liferenter  should  each  pay  proportionably  to  their  respective 
interests  in  the  subject.  And,  following  this  principle,  ample  justice  would  seem  to  be 
done  to  the  liferenter,  by  holding  the  fiar  to  be  answerable,  in  the  first  instance,  for  tibe 
expence  of  burdens  which  are  in  their  nature  permanent,  such  as  the  building  of  manses 
and  churches,  the  interest  of  that  expence  being  laid  upon  the  liferenter  during  tlie 
subsistence  of  his  right ;  and,  [213]  on  the  other  hand,  the  liferenter  to  be  alone  liable 
for  the  expence  of  ordinary  burdens,  such  as  the  repairing  of  these  buildings,  whieh 
recur  more  frequently,  and  the  benefit  of  which,  generally  speaking,  will  not  extend 
beyond  the  period  of  a  liferent 

Bankton^  b.  ii.  tit.  6,  sect.  28,  and  Erskine,  b.  ii.  tit  9,  sect.  60,  accordingly  so  lay 
down  the  law  with  regard  to  houses  falling  under  the  liferent^  and  possessed  by  the 
liferenter.  And  the  principle  and  reason  of  the  rule  apply  with  equal  force  to  the 
several  descriptions  of  buildings  in  question. 

The  case  of  Morham,  tU  gupra^  is  a  solitary  decision  relative  to  the  building  of  a 
manse,  and  seems  to  have  proceeded  entirely  on  the  Act  1663,  c.  21.  It  may  be  doubted 
whether  the  statutory  expression  '* heritors"  has  there  been  truly  interpreted.  life- 
renters,  especially  liferenters  by  way  of  locality,  who  are  infeft  not  merely  in  a  payment 
of  money  out  of  the  lands,  but  in  the  lands  themselves,  and  have  all  the  benefit  there- 
from that  the  fiar  could  have  had,  may  without  impropriety  be  styled  heritors,  in  a 
statute  which  indicates  no  purpose  of  distinguishing  fiars  from  liferenters ;  Bank,  bu  ii 
tit  6,  sect  30 ;  Erak  b.  ii.  tit  10,  sect  57,  58. 

At  least  the  authority  of  that  judgment  ought  not  to  be  extended  beyond  the  esse  of 
the  building  of  manses ;  and  it  appears,  from  the  authorities  now  referred  to,  that  the 
repairing  even  of  these  buildings  is  held  to  be  a  burden  from  which  the  liferenter  is  not 
exempted. 

While  there  appears  to  be  no  authority  or  statute  which  can  prevent  the  application 
of  the  principle  of  equalizing  the  burden  of  building  and  upholding  churches,  school- 
houses,  and  schoolmasters'  dwelling-houses,  if  not  manses  also,  according  to  the  respec- 
tive interests  of  the  parties  in  the  lands  in  the  parish — ^various  analogous  cases  have 
occurred  in  which  that  principle  has  been  adopted  as  the  ground  of  decision ;  Fenaia, 
&c.  in  the  town  of  Crieff  against  the  Heritors  of  the  Parish,  20th  Novembdr  1781 ; 
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Town  of  Peterhead  against  the  Heritors  of  the  Parish  (not  reported)  in  which  the 
House  of  Lords,  so  far  reversing  the  judgment  of  this  Court,  found  (24th  June  1802) 
"  that  the  charge  of  re-huilding  the  church  ought  to  he  defrayed  by  all  the  owners  of 
lands  and  houses  in  proportion  to  their  real  rents" 

It  is  a  consideration  of  importance  that  the  question  occurs  with  an  heir  of  strict 
entail,  whose  right  in  the  estate  is  reduced  to  that  of  a  mere  liferent  interest.  The 
disproportion,  tiierefore,  of  the  interests  of  an  absolute  proprietor  and  a  liferenter  does 
not  here  exists  while  the  vastly  greater  hardship  to  which  an  heir  of  tailzie  may  be 
sabjected,  by  throwing  the  burdens  in  question  exclusively  on  him,  is  sufficiently 
manifest.  He  cannot  borrow  money  on  the  estate  to  defray  these  expences ;  and,  if 
they  are  considerable,  while  the  rental  is  ex-  [214]  -hausted  by  liferents,  the  consequence 
may  be  the  adjudication  of  the  lands  for  the  expences,  and  ultimately  perhaps  the 
abBolate  forfeiture  of  his  right.  Nay,  the  heir  of  entail  may  have  these  bnrdens 
impoeed  upon  him,  and  be  subjected  to  that  hazard,  without  ever  attaining  possession 
of  the  lands ;  so  that  whatever  sums  have  been  paid  by  him  in  that  case  must  be  lost 
to  himself  and  his  heirs  at  law,  while  the  whole  benefit  thence  arising  will  be  reaped 
by  others. 

Lard  Bohertson  observed — That,  as  to  building  of  churches  and  manses,  the  rule  of 
law  was  quite  fixed,  that  the  liferenter  was  not  liable  in  any  part  of  the  expence ;  and 
there  were  no  grounds  in  law  for  imposing  upon  him  the  burden  of  repairing  these 
buildings,  which  he  cannot  be  said  witii  any  propriety  to  liferent.  Indeed,  both  as  to 
the  building  and  repairing  of  the  manse,  ^e  question  was  settled  by  the  Act  1663, 
c  21,  as  interpreted  by  the  case  of  Morham.  ^d  the  same  rule  ought  to  be  applied 
to  the  other  burdens  under  consideration. 

The  other  JuAge»  having  concurred  in  this  opinion,  with  exception  of  Lord  Crcdgie 
— the  letters  were  suspended  HmplicUer, 

[S.C,  2  S.  269.] 
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Sir  Michael  S.  Stewart,  Pursuer. — Jaraea  Moncrieff,  John,  S,  Stewart. 

Houston  and  Others,  Defenders. — Bohert  Forsyth,  John  Blackwell,  John 

Marshall. 

Superior  and  Vassal — Prescription, — The  vassal's  right  to  object  against  the  multi- 
plication or  interjection  of  superiors  is  not  lost  by  the  negative  prescription. 

A  division  of  superiority  in  liferent,  continuing  unchallenged  for  40  years,  will  not 
bar  a  challenge  of  a  subsequent  division  in  fee. 

The  family  of  Glencaim  were  superiors  of  the  barony  of  Duchill,  of  which  the 
lands  of  Duchill  and  Overmains  were  separate  feus.  The  Porterfields  of  Porterfield 
were  vassals  in  the  former  portion  of  the  barony,  and  the  Maxwells  of  Newark  were  the 
vassals  in  the  latter,  by  blench-holding,  for  payment  of  twelve  pennies  Scots,  if  asked 

only. 

Newark  granted  to  Porterfield  a  sub-feu  of  the  whole  lands  of  Overmains,  to  be 
held  blench  of  the  former  for  a  small  duty. 

The  mid-superiority  thus  created  in  the  family  of  the  Maxwells  was  subsequently 
sold,  along  with  the  estate  of  Newark,  to  Cochrane  of  Kilmaronock,  who,  after  being 
infeft,  in  1701,  in  the  lands  of  Overmains,  upon  a  charter  obtained  from  Lord  Glen- 
caim, granted  an  entry,  in  the  same  year,  to  his  vassal,  Alexander  Porterfield,  by 
charter  of  resignation. 

Cochrane,  in  1712,  conveyed  the  mid-superiority  of  Overmains,  together  with  the 
estate  of  Newark,  to  Smith  of  Methven,  who,  without  making  up  any  title^  disponed 
these  subjects  to  Sir  James  Hamilton  of  BosehaU. 

Sir  James,  in  1749,  executed  an  entail  of  Newark,  and  the  mid-superiority  of 
Overmaina  Under  the  destination  of  this  entail  Lord  Belhaven  succeeded;  and  by 
him  the  mid-superiority  was  sold,  in  1817,  to  Sir  Michael  Shaw  Stewart.    Neither  to 
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the  dominium  utile  nor  the  mid-6Qperiority  of  the  lands  of  Overmains  had  any  title  been 
hitherto  made  up  since  the  entries  granted  to  the  vassal  and  sab-Tassal  respeetiTely 
in  1701. 

In  1757,  William  Earl  of  Glencaim,  holding  the  superiority  of  the  haiony  of 
Duchill  as  heir  of  entail,  and  professing,  therefore,  to  act  under  authority  of  the  20 
Geo.  II.  c.  50,  disponed  the  superiorities  of  the  lands  of  Duchill  and  OTeimaioB  to 
Eoyd  [216]  Porterfield,  as  if  immediate  vassal  in  both  feus.  Porterfield,  having  expede 
a  Grown  charter  of  resignation,  executed  two  dispositions  in  1758 — ^the  one  in  &vonrof 
Graham,  younger  of  Gartmore,  in  liferent,  and  the  Earl  of  Glencaim  in  fee,  of  the 
superiority  of  part  of  the  feu  of  Duchill  and  of  part  of  that  of  Overmains — and  the 
other  in  favour  of  Campbell  of  Shawfield  in  liferent,  and  of  the  Earl  in  fee,  of  the 
remaining  parts  of  both  feus.  In  the  former  deed  there  was  the  following  claiue: 
"  Keserving  and  excepting  nevertheless  to  me  the  said  Boyd  Porterfield,  and  my  hebs 
and  successors,  the  property  of  the  said  lands  and  others,  to  be  bolden  by  me  of  and 
under  the  said  William  Graham,  during  his  lifetime,  and,  i^ter  his  decease,  of  and  under 
the  said  Earl  and  his  heirs  before  mentioned,  conform  to  titles  and  investitures  of  the 
said  lands  in  favour  of  me  and  my  predecessors." 

Upon  these  dispositions,  containing  an  assignation  of  the  Crown  charter  and 
unexecuted  procuratory  obtained  by  Porterfield,  the  Earl  and  the  liferenters  were  infeft 
for  their  respective  interests.  In  virtue  of  these  titles,  and,  as  the  defenders  alleged, 
in  respect  partly  of  the  valued  rent  of  the  lands  of  Overmains,  the  liferenters  stood  on 
the  roll  of  freeholders  for  several  years. 

Graham  renounced  his  liferent  in  May  1773;  and  the  Earl  of  Glencaim,  having 
obtained  a  Crown  charter  of  resignation  of  the  subjects  of  the  liferent^  again  disponed 
them  to  the  Honourable  John  Cuningham,  his  second  son,  in  liferent,  and  to  himself 
in  fee ;  upon  which  disposition  both  parties  were  respectively  infeft  in  July  of  the  same 
year.  In  virtue  of  his  right  of  liferent,  John  Cuningham  was  enrolled  as  a  free- 
holder, but  whether  on  the  lands  of  Overmains,  was  in  this,  as  in  the  former  instaDceS) 
a  disputed  point.  This  liferent  subsisted  till  1796,  when  it  was  renounced  by  the 
liferenter,  then  Earl  of  Glencaim. 

The  other  liferent,  vested  in  Campbell  of  Shawfield,  was  renounced  in  1774,  and 
was  not  again  renewed  as  to  the  superiority  of  Overmains.  But  it  was  said  by  the 
defenders  that^  immediately  upon  Shawfield's  renunciation,  the  Earl  of  Glencaim  com- 
pleted a  title  to  the  portion  of  the  superiority  of  Overmains,  included  in  this  liferent, 
while  he  continued  to  hold  the  fee  of  the  other  portion  by  a  separate  investiture. 

James  Earl  of  Glencaim,  John  Cuningham's  elder  brother,  having  made  up  titka 
to  the  superiority  of  Overmains,  included  it  in  a  trust  conveyance  of  his  property  for 
behoof  of  his  creditors.  The  Countess  of  Glencaim  become  purchaser,  at  a  public  sale, 
of  this  superiority  along  with  other  subjects ;  and  having  obtained  a  Crown  charter  in 
1794,  she  split  the  superiority,  and  sold  the  divided  portions  at  different  times^  and  to 
different  individuals. 

One  of  these  portions,  comprehending  the  superiority  Contained  in  John  Cuning- 
ham's  liferent,  was  disponed  to  Archibald  Tod,  writer  to  the  signet,  who  completed  a 
title  as  Crown  vassal  in  1795  :  and,  after  exercising  the  privileges  of  a  freeh<^der  for 
some  time,  [217]  sold  his  right  to  the  defender  Houston,  who  was  infeft  on  a  Grown 
charter  in  1805,  and,  in  virtue  of  this  title,  was  also  admitted  to  the  roll  of  freeholden. 
In  1816,  a  new  title  was  made  up  in  favour  of  the  same  individual  in  fee,  and  hii 
brother  in  liferent. 

The  other  portion  of  the  superiority  of  Overmains  here  in  question  was  sold  by  tiie 
Countess  of  Bisland  in  1798 ;  and,  after  passing  through  several  hands,  was  at  last 
purchased  by  the  defender.  Kibble,  who  in  1810,  was  infeft  as  Crown  vassaL 

Sir  Michael  Shaw  Stewart,  founding  on  the  disposition  from  Lord  Belhaven  in  his 
fovour  of  the  mid-superiority  of  Overmains,  brought  a  reduction  of  the  conveyanoee 
granted  by  the  Countess  of  Glencaim  to  Houston  and  Bisland,  and  subsequent  titles,  on 
the  ground  of  a  multiplication  of  superiors.  The  Lord  Ordinary  found  "  That,  although 
a  vassal  is  entitled  to  object  to  his  immediate  superior  multiplying  superiors  upon  him 
by  dividing  the  whole  into  parts,  this  objection  is  but  a  personal  privilege,  which  may 
be  departed  from  either  by  express  or  implied  consent,  or  lost  by  prescription :  That  th« 
Earl  of  Glencaim  having  acquired  the  superiority  ojf  all  these  lands  in  fee^mple  in 
1758,  and  having  in  that  year  split  the  superiority  into  two  parcels  which  remained  thus 
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sepaiated  from  time  to  time  till  1795,  when  it  was  acquired  by  the  late  Countess 
Dowager  of  Olencaim,  who  again  parcelled  out  the  superiority,  and  sold  it  in  two  parts, 
which  have  been  sold  again  since  that  period,  and  all  this  without  an  objection  from 
any  person  holding  the  said  superiority ;  and,  in  particular,  the  superiority  having  been 
split,  and  part  of  it  sdld  in  1795,  and  the  other  part  in  1798,  while  Lord  Belhaven  was 
the  vassal,  and  did  not  oppose,  but  permitted  the  right  to  be  again  sold  and  purchased — 
he  and  his  successors  are  not  only  barred  by  acquiescence  from  now  objecting,  but  their 
right  to  do  so  has  also  been  cut  off  by  tlie  negative  prescription,  while  the  right  to 
possess  the  property  as  divided  has  been  acquired  by  the  positive  prescription ;  and  as 
the  right  to  object  is  to  the  multiplication  of  superiors,  it  makes  no  difference  in  the 
right  lost  to  the  one  and  acquired  by  the  other,  that  there  has  been  a  trifliug  difference 
in  the  division  of  the  subjects,  since  there  is  no  difference  in  the  number  of  superiors  ; 
and,  therefore,  assoilzied  the  defenders  from  the  conclusions  of  the  action." 

The  pursuer,  having  brought  this  interlocutor  under  review  of  the  Court,  maintainedy 
— I.  That  there  was  no  room  for  the  plea  of  the  negative  prescription.  A  vassal's  right 
to  object  to  a  division  of  the  superiority  of  his  feu,  even  by  grants  of  liferent,  cannot  be 
lost  in  consequence  of  similar  grants  having  been  allowed  to  subsist  unchallenged  for 
any  term  of  years.  The  uninterrupted  possession  under  such  rights  during  40  years 
may,  it  is  true,  protect  the  liferenters  against  all  subsequent  challenge ;  but  it  would  be 
quite  extravagant  to  hold  that  a  power  i^  thereby  [218]  confened  on  the  superior 
to  perpetuate  the  division  of  the  superiority  by  means  of  successive  grants  of  a  similar 
description. 

Suppose  Lord  Olencaim  had  obtained  the  written  consent  of  the  mid-superior  that 
two  liferent  rights  of  superiority  should  be  constituted  over  his  feu,  it  could  not  be 
maintained,  in  that  case,  that  there  was  ground  for  extending  the  consent  beyond  the 
endurance  of  the  limited  and  temporary  rights  to  which  it  immediately  applied.  But  if 
an  express  consent  to  these  liferents  could  not  have  been  held  as  authorising  their 
renewal,  certainly  a  presumed  or  implied  consent — and  the  plea  of  the  negative  prescrip- 
tion here  means  nothing  else — must,  if  possible,  be  still  ,less  effectual. 

But  the  deeds  chedlenged  are  not  renewals  of  former  liferents,  but  absolute  and 
irredeemable  conveyances  of  the  superiority  in  fee.  These  rights,  however,  are  widely 
different ;  and  it  would  be  impossible  to  infer  from  the  vassal's  presumed  consent  to  the 
acquisition  of  a  power  by  the  superior  of  granting  renewals  of  a  mere  temporary  division 
of  the  superiority,  that  he  would  consent  to  one  which  would  for  ever  exclude  the 
prospect  of  the  superiority  being  restored  to  its  original  state. 

IL  The  plea  of  the  negative  prescription,  if  applicable  to  the  case,  would  not  avail 
the  defenders,  unless  they  were  in  a  condition  to  plead  the  positive,  which  plainly  they 
are  not  in  regard  either  to  title  or  possession ;  Ersk,  b.  iii.  tit.  7,  sect.  8. 

It  is  impossible  that  the  defenders  can  connect  themselves  with  the  rights  of  the 
liferenters,  which  were  mere  burdens  on  the  fee,  and  ceased  to  exist  the  moment  they 
were  renounced.  None  of  the  rights  upon  which  the  liferenters  possessed  have  been 
transmitted  to  the  defenders.  Their  title  is  a  new  title  created  since  and  independent 
altogether  of  these  liferents. 

Nor  will  the  titles  of  their  authors,  the  Countess  and  Earl  of  Glencaim,  enable  the 
defenders  to  eke  out  a  prescriptive  possession  of  the  fee  in  a  divided  state ;  for  both 
poflBessed  the  fee  entire. 

Further,  there  has  been  no  possession  either  by  the  fiars  or  liferenters  which  could 
prescribe  against  the  vassal's  rights.  No^e  of  them  have  ever  granted  titles  to  him  or 
his  authors,  nor  charged  them  to  enter,  nor  received  the  feu-duties,  nor  exacted  any  of 
the  casualties  of  superiority. 

With  regard  to  the  alleged  entries  on  the  roll  of  freeholders — supposing  the 
defenders'  statement  on  that  subject  correct — these  are  not  acts  of  possession  that  can 
be  pleaded  against  the  pursuer.  For  the  vassal  is  not  entitled  to  challenge  the  enrolment 
of  his  superior  upon  any  title,  however  defectively  or  unwarrantably  made  up.  The 
right  of  challenge  belongs  to  the  freeholders  alone. 

There  was,  therefore,  plainly  no  room  for  the  pleas  of  prescription,  even  supposing 
two  liferents  had  existed  together  [219]  from  1758  till  the  permanent  division  of  the 
fee  of  the  superiority  by  the  Countess  of  Glencaim  in  1796  and  1798,  and  that  the  sub- 
jects of  the  superiority  had  been  parcelled  out  on  the  latter  occasions  exactly  in  the  same 
way  as  had  been  done  on  the  former.    But  the  actual  circumstances  of  the  case  are 
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different  in  both  respects.  In  \he  first  place,  the  divirion  of  the  lands  formerly  held  in 
liferent  differs  conf eraedly  from  that  in  which  they  are  now  held  in  fee.  The  Tanal,  how- 
ever, has  an  ondonbted  right  to  object  to  any  alteration  in  this  respect,  which,  in  many 
supposable  cases,  would  be  productive  of  much  inconvenience  in  obtaining  a  renewal  d 
his  investiture.  In  the  next  place,  the  fee  of  the  superiority  continued  burdened  widi 
one  liferent  only  after  Shawfield's  renunciation  of  his  right  in  1774,  which,  as  to  the 
lands  in  question,  never  was  renewed. 

The  defenders  pleaded — 1.  The  vassal's  right  to  oppose  a  multiplication  of  saperiois 
is  a  mere  personal  privilege,  resolving  into  a  right  of  action  for  setting  aside  deeds  on  tn 
extrinsic  objection,  which,  like  all  similar  rights,  is  lost  if  not  exercised  within  fcvrty 
years.  The  ground  of  challenge  upon  which  the  pursuer  now  insists  was  open  to  his 
predecessors  since  1758,  when  the  superiority  was  originally  divided;  and  &e  hnda 
being  then,  and  ever  since,  in  non-entry,  there  has  existed  all  along  an  immediate  interest 
to  oi^ect  to  that  division,  because,  without  reducing  the  conveyances  by  PorterfieM  of 
the  liferents  and  fee,  it  was  impossible  that  the  vassal  could  have  obtained  an  entiy 
with  a  single  superior.  But  these  transactions  having  stood  unchallenged  during  the 
period  of  prescription,  the  right  of  action  competent  to  the  vassal  had  periahed,  l^  the 
mere  lapse  of  time,  long  before  the  present  action  was  instituted ;  Banktan^  b.  iL  tit  IS, 
par.  16,  18,  sect.  23;  Erekine^  b.  iii.  tit  7,  sect  8,  9;  Duke  of  Bucdeach  againsk 
Officers  of  State,  5th  August  1768. 

Supposing  the  superiority  had  been  divided  only  in  liferent,  prior  to  the  oonTeyaoces 
granted  by  the  Countess  of  Glencaim,  still  all  right  of  challenge  would  have  been 
extinguished  by  the  negative  prescription,  a  multiplication  of  superiors  being  created  by 
dispositions  of  the  superiority  in  liferent  as  effectually  as  by  dispositicma  of  it  in  fo; 
Sir  James  Colquhoun  against  Duke  of  Montrose,  31st  January  1781.  But^  in  truth, 
during  the  period  alluded  to,  there  was  a  separation  of  the  superiority  in  fee,  aa  well  as 
liferent,  into  two  distinct  portions,  each  of  which  continued  to  be  held  by  aepaiate 
investiture. 

It  is  in  vain  to  put  the  case  of  an  actual  consent  exhibited  by  the  vassal  to  tiie  dis- 
position of  the  superiority  in  lif erent^  for  such  consent,  so  &r  from  inferring  any  derelic- 
tion of  right,  which  is  the  true  foundation  of  the  negative  preacription,  implies 
necessarily  the  very  reverse. 

n.  It  is  not  incumbent  on  the  defenders  to  plead  the  positive  prescription,  in  order 
to  support  their  defence  on  the  negative.  [220]  The  right  of  objecting  to  a  multiplioa- 
tion  of  superiors  is  not  an  heritable  right  of  property  in  the  sense  of  the  Act  1617.  The 
pursuer  is  not  pretending  to  any  preferable  right  to  the  heritable  estate  vested  in  the 
defenders.  Nor,  by  sustaining  the  defence,  would  the  pursuer  be  deprived  of  his  r«ght 
of  mid-superiority.  There  is  plainly,  therefore,  no  right  of  property  in  dispute,  and  con- 
sequently no  necessity  for  the  defenders  alleging  a  prescriptive  possession;  Mnnay 
against  Irvine,  18th  March  1707,  Forbes;  Paul  against  Beid,  8th  Februaiy  1814; 
Ershine,  b.  iii.  tit  7,  sect  8. 

But  the  dispositions  of  the  fee  in  separate  portions  granted  by  Porterfield  to  Lord 
Glencaim  in  1758,  with  the  infeftments  following  thereon,  and  the  subsequent  renewals 
of  these  investitures,  form  a  valid  prescriptive  title.  It  is  equally  dear  that  this  title 
has  been  followed  by  possession,  since  tiiie  possession  of  the  liferenters  was  the  flares 
possession ;  Stair,  b.  iL  tit  12,  sect  15,  21.  And  the  rights  of  liferent  were  constantly 
kept  up  during  the  years  of  prescription.  The  !very  first  liferenters  were  admitted  on 
the  roll  of  freeholders  in  virtue  of  their  sey,eral  rights ;  and  the  defenders  and  their 
predecessors  have  had  similar  possession. 

It  did  not  affect  the  defender's  plea  that  there  was  no  renewal  of  one  of  the  life- 
rents, the  lands  in  question  comprehended  under  it  having  been  held,  from  the  date  of 
the  renunciation,  as  a  separate  estate  in  fee,  by  completed  titles  under  the  CSrown. 

Nor  was  it  of  importance  that  the  former  and  present  division  of  the  superioritieB 
were  not  exactly  the  same.  The  vassal's  right  of  challenge  is  confined  to  the  multi- 
plication of  superiors,  and  there  has  been  no  increase  in  their  number  by  the  ri^ts 
under  reduction. 

The  Oaurt  '* altered  the  interlocutors  complained  of;  and  reduced,  decerned,  and 
declared  in  terms  of  the  libeL" 

The  defenders  petitioned  against  this  judgment^  and  founded  a  separate  defence  on 
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a  tnmsactioii  in  1774,  by  which  it  was  alleged  that  an  inteijected  superiority  was 
created  between  the  holding  under  the  Crown  and  the  pursuer's  mid-superiority,  and 
consequently  that  upon  him  there  was  no  multiplication  of  superiors  by  the  titles 
challenged.  In  February  of  that  year,  it  appeared  that  the  Earl  of  Glencairn  granted  a 
feu-disposition  in  favour  of  Lord  Kilmaurs,  his  son,  inter  dUOi  of  the  lands  in  dispute, 
"  to  be  holden  of,  and  under  the  Earl  and  his  successors,  in  feu-fatm,  fee,  and  heritage 
for  ever."  This  deed  contained  a  declaration,  that  it  should  be  in  the  power  of  the 
Eail  and  his  heirs  and  successors  to  parcel  out  and  divide  the  superiority,  without 
consent  of  the  disponee,  and  that  he  and  his  heirs  and  assignees  should  be  obliged  to 
enter  with  the  superiors  of  the  lands  so  divided.  Upon  this  disposition  Lord  Kilmaurs 
was  inf eft  \  and  in  April  of  the  same  year  he  re-conveyed  this  mid-su-  [221]  -periority  to 
Lord  Olencaim,  and  his  Lordship  was  infeft  on  the  disposition.  The  chief  superiority 
and  the  mid-superiority  were  never  consolidated;  nor  was  there  any  renewal  of  the 
investiture  of  the  latter  subject.  And  hence  it  was  argued  that  a  title  to  the  mid- 
superiority,  thus  remaining  in  hceredUate  jacente  of  Lord  Glencairn,  might  validly  be 
made  up  by  his  successor  as  immediate  vassal  to  the  chief  superior,  since  the  privilege 
of  the  pursuer  and  his  authors  to  challenge  the  right  was  lost  by  the  negative 
prescription. 

The  petition  was  refused  without  answers. 

The  Court  concurred  in  opinion  that  the  right  to  object  against  a  multiplication  of 
superiors  could  not  be  extinguished  by  the  negative  prescription.  There  was  a  plain 
distinction  between  an  objection  to  a  deed  grounded  on  its  being  essentially  and 
absolutely  null,  as  flowing  a  non  hdbente  potestatem^  and  an  objection  to  a  deed  arising 
out  of  any  emerging  and  extrinsic  circumstance,  as,  for  instance,  the  objection  of  death- 
bed, or  objections  authorized  by  the  bankrupt  statute.  No  time  will  put  an  end  to 
rights  of  the  first  description,  unless  it  has  established  in  the  challenger  a  contrary  right 
The  vassal's  right  under  question,  although  Jtu  tertii  to  all  the  world  besides,  is  not  a 
personal  privilege,  or  a  simple  right  of  action,  such  as  was  the  foundation  of  the 
pursuer's  plea  in  the  case  of  Paul,  founded  on  by  the  defenders,  but  an  inherent  right  of 
property. 

There  were  not,  however,  termini  habHes  for  the  positive  prescription.  Lord 
Glencairn,  in  1758,  had  indeed  a  good  prescriptive  title  for  acquiring  a  right  of  holding 
liie  fee  as  in  a  divided  state ;  but  there  neither  was,  nor  possibly  could  be,  any  posses- 
sion on  that  title,  both  the  mid-superiority  and  the  dominium  utile  having  been  in  non- 
entiy  since  1712. 

Besides,  a  division  of  the  superiority  in  liferent  merely  could  not  prescribe  a  right  to 
create  a  multiplication  of  superiors  in  fee,  no  right  being  derivable  from  the  renunciation 
or  extinction  of  rights  of  liferent,  and  liferenters  by  constitution,  with  a  power  of 
entering  vassals,  being  viewed  only  as  commissioners  for  the  fiar  in  Uie  exercise  of  that 
power. 

Still  less,  if  possible,  could  the  feu-right  granted  to  Lord  Kilmaurs  bar  the  present 
challenge,  as  that  right  did  not  appear  to  have  been  followed  by  any  act  of  possession 
whatever. 


No.  64.      F.C.  N.S.  VIL  229.     16  May  1823.     2nd  Div.— Lord  Cringletie. 

Mrs.  Hat  and  Ohildbkn,  Pursuers. — Q,  J.  Bell,  MarshcUL 

ELa.t's  Tbustkes,  Defenders. — Moncreiff,  Ftdlarton,  Ma^conochie. 

Preeumption — Legacy. — A  father  having  become  bound,  along  with  his  son,  in  his 
contract  of  marriage,  for  an  annuity  to  the  son's  wife,  and  provisions  to  the  children ; 
and  having  afterwards  settled  legacies  and  provisions  on  his  own  other  children,  and 
the  residue  of  his  property  on  the  son  in  liferent,  and  the  children  of  that  or  any 
other  marriage  in  fee ;  and,  by  a  codicil,  settled  a  certain  sum  in  the  same  way ;  and 
declaring  that,  in  case  of  a  deficiency  of  funds,  the  special  legacies,  including  this 
certain  sum,  should  suffer  a  proportional  abatement :  Found  that  the  children  of  the 
eldest  son  were  entitled  to  claim  the  sum  settled  by  the  codicil,  in  addition  to  the 
provisions  in  the  marriage-contract  (found  due  by  the  father,  in  consequence  of  a 
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deficiency  in  his  son's  fonds)  proportionally  with  the  children  of  the  father,  upon 
there  being  a  deficiency  of  his  fundai 

Mr.  Hay  of  Hopes,  on  10th  July  1788,  became  bound,  jointly  with  his  son  Jame^ 
in  his  contract  of  marriage  with  [230]  Matilda  Clark,  for  an  annuity  or  jointure  to  her, 
and  certain  provisions  to  the  children  of  the  marriage  (to  be  divided  among  them  by  the 
son)  and  to  invest  on  security  a  sum  to  answer  these  provisions.  On  19th  Novanber 
1810,  after  several  children  were  bom  of  this  marriage,  Mr.  Hay,  the  father,  executed  a 
trust-disposition  and  settlement  for  payment  of  his  debts,  an  annuity  to  his  own  widow, 
and  certain  provisions  to  his  own  younger  children ;  and  finally,  declaring  that  **  the 
whole  residue,  remainder,  and  surplus  of  my  said  estates,  heritable  and  moveable, 
hereby  conveyed,  shall  be  managed  and  employed,  by  my  said  trustees,  for  the  use  and 
behoof  of  James  Hay,  my  eldest  son,  and  his  child]^Bn  procreated  of  his  present  or  of 
any  subsequent  marriage ;  that  is  to  say,  the  said  trustees  are  to  lay  out  and  invest  the 
said  free  residue  and  surplus  in  good  heritable  security  in  Scotland,  taking  the  rights 
and  securities  of  the  same  payable  to  themselves,  for  the  purposes  of  the  present  tmst; 
and  shall  make  payment  to  the  said  James  Hay,  during  his  life,  of  the  interest  received 
by  them  for  the  capital  sum  so  to  be  invested ;  and  upon  the  death  of  tiie  said  Jamee 
Hay,  and  the  consequent  termination  of  his  liferent  of  the  said  free  residue  and  8nrpliu» 
I  appoint  my  said  trustees  to  pay  over  the  same  to  the  children  of  the  said  James  Hay, 
procreated,  or  to  be  procreated,  of  his  present  or  any  subsequent  marriage,  and  that  it 
the  first  term  of  Whitsunday  or  Martinmas  after  they  shall  respectively  attain  the  age 
of  21  years,  or  be  married,  which  ever  of  these  events  shall  first  happen,  and  that  in 
such  proportions  as  I  may  direct  or  appoint,  by  a  deed  under  my  hand,  to  be  executed 
at  any  time  in  my  life ;  and,  failing  my  meJcing  such  deed  of  appointment^  eqoallj 
among  all  the  said  children,  share  and  share  alike,''  &c  And  power  is  given  to  the 
trustees  to  lay  out  part  of  the  interest  or  capital  in  fitting  out  the  sons  even  daring  die 
lifetime  of  James  Hay. 

On  10th  June  1811,  Mr.  Hay  executed  a  codicil  in  these  terms : — "I  hereby  direct 
and  appoint  my  said  trustees  to  content  and  pay  to  the  children  of  the  said  James  Hay 
procreated,  or  to  be  procreated,  of  his  present  or  any  subsequent  marriage,  the  sum  of 
L.4000  sterling,  and  that  at  the  times  or  terms,  in  the  proportions,  under  t^e  provistom 
and  declarations,  and  under  the  burden  of  payment  of  the  interest  of  the  same,  to  the 
said  James  Hay,  during  his  lifetime;  and  to  be  managed  and  employed  by  my  said 
trustees,  for  the  behoof  of  the  said  James  Hay  and  his  children,  in  the  same  mannei^ 
and  in  every  respect  as  I  have  directed  with  regard  to  the  free  residue  and  surplus  of 
my  estates,  heritable  and  moveable,  by  the  aforesaid  disposition  and  settlement ;  and  I 
hereby  declare  that  the  aforesaid  disposition  and  deed  of  settlement,  except  in  so  far  as 
the  same  is  varied  or  altered  by  these  presents,  shall  still,  quocid  ultra^  remain  in  foil 
force  and  virtue ;  and,  specially,  I  declare  that  nothing  contained  in  this  codicil  shall 
[231]  afiect  the  right  of  the  said  James  Hay,  and  his  children,  to  the  residue  of  mj 
estate  and  effects,  if  any  shall  exist,  after  payment  of  my  debts  and  special  l^gadea 
given  by  me,  including  that  of  the  sum  of  L.4000  given  to  him  and  his  family  by  this 
codicil ;  providing  always  that,  in  the  event  there  shall  not  exist  a  sufficiency  of  fonda 
for  payment  of  all  the  special  legacies,  including  that  of  L.4000  now  given  to  the  said 
James  Hay  and  his  family,  that  the  said  special  legacies  shall  all  of  them  suffer  a 
proportional  diminution." 

Mr.  Hay  died  in  1813,  when  it  was  discovered  that  his  funds  were  insuffident  for 
payment  of  his  debts  and  of  the  special  legacies,  including  the  L.4000  to  his  eldest  son 
and  family ;  and  the  eldest  son,  James  Hay,  having  also  died  without  leaving  funds  to 
satisfy  the  marriage-contract,  an  action  was  brought  by  his  widow  and  chOdran, 
concluding  that  a  sum  should  be  invested  to  answer  her  annuity,  and  the  providons  to 
the  children  contained  in  the  marriage-contract,  and  also  for  payment  of,  and  secoring 
to  the  children  the  special  legacy  of  L.4000,  and  the  residue  of  Mr.  Eiay's  effected  in 
terms  of  the  trust-deed  and  codiciL 

Lord  Cringletie,  Ordinary,  after  ordaining  the  trustees  to  invest  a  sum  for  answering 
the  annuity  to  the  widow,  and  the  provisions  to  the  children,  in  the  marriage-contrMt^ 
further  ordained  them  to  pay  over  and  secure  the  special  legacy  of  L.40()0,  and  the 
residue  of  Mr.  Hay's  means  and  effects,  all  in  terms  of  the  trust-deed  and  codiciL 

The  trustees  petitioned^  and  pleaded — ^This  is  obviously  a  question  of  intention,  of 
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irbich  the  decision  must  be  goveroed  by  the  legal  evidence  founded  on  those  presamp- 
iions  of  fact  and  of  law  which  arise  on  considering  the  whole  circamstances  of  the 


The  maxim  debitor  non  prcesumiiur  donare  is  finnly  established  in  law ;  Stair,  b.  i. 
tit,  8,  sect.  2;  Ersh  b.  iii.  tit.  3,  sect  93;  and  although  this  presumption  must  of 
course  yield  to  stronger  presumptions,  still  the  intention  to  give  a  donation  must  be  ex- 
pressed so  plainly  and  dnrectly  as  to  exclude  the  legal  presumption :  Wauchope  against 
Gibson,  22d  December  1752;  Belsches  against  Hepburn  Murray,  eod,  die.;  Fleming 
against  Gibson,  19th  November  1661,  Diet  vol.  ii.  p.  144 ;  Davidson  against  Eandall, 
25tih  June  1706,  Fount,;  Gallic  against  M'Eenzie,  18th  December  1782,  The  circum- 
stances of  the  present  case  are  not  such  as  to  render  the  maxim  inapplicable. 

But  although  the  case  may  not  fall  under  the  strict  letter  of  the  rule,  yet  the 
circTimstances,  and,  in  particular,  the  clear  expressions  of  the  intentions  of  the  truster 
fairly  lead  to  the  same  conclusion  which  would  have  arisen  from  the  application  of  that 
principle,  vie.  that  the  children  are  not  entitled  to  claim  both  the  provisions  in  the 
marriage-contract,  and  in  the  codicil  to  the  trust^eed. 

{23Z]  The  obligation  contracted  by  Mr.  Hay  by  the  marriage-contract  was  merely  a 
sabeidiary  obligation  to  make  good  the  spes  sueeessumis  held  by  his  son's  children.  It 
could  not  arise  till  the  death  of  the  son ;  and,  indeed,  it  depended  on  the  circumstance 
of  there  being  children  alive  at  his  death  whether  there  should  exist  any  obligation  at 
alL  By  the  trust-deed,  the  residue  of  Mr.  Hay's  whole  estate  was  settled  on  his  son 
and  his  children,  and  must  have  comprehended  the  sum  necessary  to  answer  the  con- 
tingent and  conditional  claim  under  the  marriage-contract.  Taking,  then,  the  trust- 
deed  as  it  originally  stood,  alongst  with  the  marriage-contract,  although  the  maxim  of 
law  may  not  correctly  apply,  that  the  provisions  in  the  trust-deed  were  intended  in 
implement  of  the  provisions  in  the  marriage-contract^  still  the  consequences  were  exactly 
the  same,  as  the  parties  having  right  to  the  residue  of  the  funds  under  the  trustdeed 
being  the  same  as  those  having  right  under  the  marriage-contract,  they  must  have 
suffered  in  the  one  character  exactly  to  the  amount  which  they  could  draw  as  creditors 
in  the  other. 

The  codicil  by  which  the  L.4000  was  settled  was  no  doubt  intended  to  benefit  the 
family  of  the  son,  by  securing  them  against  the  risk  of  the  residue  being  reduced  lower 
than  the  ratio  which  L.4000  bears  to  the  gross  amount  of  the  other  legacies,  by  provid- 
ing that^  in  the  event  of  there  being  an  insufficiency  of  funds,  the  other  legacies  should 
bear  a  diminution  as  well  as  the  bequest  intended  for  the  son's  family.  But  still  the 
effect  of  the  trustdeed  remained  unchanged  in  the  only  particular  of  any  importance  in 
the  present  case.  The  special  legacy  of  L.4000,  and  the  residue,  if  any,  or  in  the  event 
of  a  shortcoming,  the  L.4000  diminished  in  the  proportion  of  the  other  legacies,  formed 
the  only  fund  appropriated  to  the  son  and  his  family,  that  is,  the  only  fund  out  of  which 
the  provisions  in  the  marriage-contract  could  be  claimed  in  the  event  of  their  ever  being 
claimed  from  the  father's  estate.  These  provisions  could  not  be  claimed,  under  the  bead 
of  just  and  lawful  debts,  to  be  paid  out  of  the  first  and  readiest  of  the  funds.  The  son 
was,  by  the  trust-deed,  to  liferent  the  L.4000,  and  the  whole  residue,  after  payment  of 
the  debts ;  and  there  could  be  no  debt  in  existence,  under  the  marriage-contract,  till 
that  liferent  was  closed.  That  contingent  debt  was  not  intended  to  come  off  the 
legacies  left  to  the  father's  younger  children,  which  would  be  absurd  in  itself ;  and  he 
has  expressly  declared  that  the  L.4000  was  to  suffer  a  proportional  diminution  with  the 
other  legacies  left  to  them.  The  conclusion,  then,  is  irresistable,  that  he  intended  the 
L.4000,  with  the  chance  of  the  residue,  to  cover  every  claim  which  could  be  made 
against  his  estate  by  his  son's  family.  It  may  be  true  that  the  legacies  were  not 
intended  expressly  in  implement  of  the  marriage-contract,  because,  until  the  son's  death, 
it  conld  not  be  known  if  there  was  any  claim  under  that  contract ;  and  it  may  be  true 
that,  if  the  funds  of  the  son  had  been  sufficient,  the  children  would  have  drawn  both. 
Bnt  then  they  [233]  would  have  taken  them  from  two  separate  funds,  the  one  from  the 
funds  of  the  son,  and  the  other  from  the  funds  of  the  truster.  When  a  demand,  how- 
ever, is  made  for  both  against  the  funds  of  the  truster,  such  double  claim  must  be 
excluded,  if,  bj  the  fair  construction  of  the  trust  settlements,  the  condition  of  taking 
the  legacy  be  that  it  shall  form  all  that  they  are  entitled  to  take  out  of  his  estate. 

Even  on  the  supposition  that  a  legacy  of  L.4000  had  been  bequeathed  to  the 
respondents  without  any  qualification  deducible  from  the  other  parts  of  the  deed,  that 
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legaoy  most  have  been  qualified  by  the  ciicamstancea  of  the  case.  It  most  haTe  been 
held  to  be  a  legacy  bequeathed  under  the  belief  that  no  claim  was  to  be  made  against 
the  testator  as  cautioner  under  his  son's  marriage-contract ;  and  the  insolvency  of  tlie 
son,  leading  to  the  emergence  of  that  claim,  must  be  received  as  a  casus  tncogUahis,  to 
be  taken  into  consideration  as  modifying  the  presumable  intentions  of  the  testator; 
Farquharson  against  Farquhaison,  10th  February  1756,  Kaime^  Sel.  Dec 

The  widow  and  children  answered — The  maxim  debitor  non  prcesumitur  donare  does 
not  apply  to  the  bequest  in  question.  That  maxim  appears  only  to  have  been  applied 
to  the  three  following  classes  of  deeds : — 1^,  Deeds  expressly  declared  to  be  granted  in 
satisfaction  either  of  a  certain  obligation  or  of  all  obligations  by  the  granter  to  the 
grantee :  2d,  To  marriage-contracts,  where  such  a  declaration  ia  always  implied,  thon^ 
not  expressed.  And,  Sdly,  Such  deeds  as  have  been  done  or  granted  exactly  in  termmis 
of  an  obligation  incumbent  on  the  granter,  which  could  not  reasonably  be  presumed  to 
have  been  granted  for  any  purpose  except  that  of  implementing  the  obligation.  Hie 
bequest  here  belongs  to  none  of  these  classes.  The  maxim  is  inapplicable  to  all  deedg 
which  are  declared  either  expressly  or  by  implication  to  be  granted  ammo  donandi 
where,  like  the  present,  the  bequest  is  declared  to  be  a  legacy  granted  for  love  and 
favour,  payable  only  out  of  the  residue  of  the  granter^s  means,  aiter  all  his  debts  aie 
paid,  and  subject  to  diminution  in  certain  events,  and  to  revocation  at  pleasure.  It  ie 
likewise  inapplicable  to  deeds  granted  spontaneously,  not  by  the  proper  debtor,  but  bj 
one  who  is  virtually  a  cautioner,  and  who,  by  implementing  that  obligation,  would  be 
making  a  donation  to  the  principal  debtor.  In  no  case,  accordingly,  has  it  been 
applied  to  such  deeds ;  Menochius  de  presumptumibtts,  tom.  ii.  p.  352 ;  Toller  on  Exe- 
intiors,  p.  336 ;  Stair,  b.  iv.  tit.  45,  sect.  16,  b.  i.  tit.  8,  sect.  2,  b.  iv.  tit  42,  sect.  21; 
Stirling  against  Deans,  20th  June  1704,  Fount.;  Moncrieff  against  Burnet,  23d 
February  1775;  Cruickahank  against  Gruickshank,  16th  June  1665,  Stair;  Winrahame 
against  Ellis,  15th  December  1668,  Ibid, ;  Dickson  against  Dickson,  5th  December 
1671,  Ibid.;  Fenton  against  Skinner,  23d  January  1673,  Diet,  vol  iL  p.  147;  Old 
against  Innes,  December  1685,  Ibid.;  Weems  against  Murray,  24th  July  1706, 
[234]  Ibid.  p.  148;  Spadin  against  Spadin's  Trustees,  l4th  January  1819,  affirmed  in 
House  of  Loids  5th  July  1822 ;  Hardie  against  Kay's  Trustees,  17th  January  1821. 

But  if  the  rule  of  law  be  not  applicable  to  this  case,  there  is  nothing  in  the  circum- 
stances to  support  the  argument  of  the  trustees.  It  is  admitted,  and  is  now  decided, 
that  their  constituent  was  bound  to  invest  the  provisions  in  the  marriage-contract ;  and 
it  is  admitted  that  he  bequeathed  to  them  the  other  sum  by  his  settlements  under  no 
condition  except  that,  in  the  event  of  the  funds  being  inadequate,  it  should  be  dimin- 
ished in  the  same  proportion  with  the  other  legacies ;  and  no  other  condition  can  now 
be  adjected  to  it  In  this  argument,  the  plea  maintained  by  the  trustees  is  just  the 
general  maxim ;  for  they  say  that^  though  the  provisions  by  the  trust  settlements  might 
not  be  in  implement  of  the  marriage-contract  provisions,  they  were  substituted  in  place 
of  these  provisions.  In  other  words  that,  though  the  contracted  provisions  had  not 
been  extinguished  by  implement,  it  has  been  so  by  novation.  The  claim  of  the  respon- 
dents for  the  contracted  provision  is  founded  on  the  contract  itself,  and  not  upon  the 
trust^eed ;  and  though  there  had  been  no  direction  in  the  trust-deed  as  to  the  payment 
of  debts,  it  would  not  have  evacuated  the  contract,  nor  have  made  its  subsistence  depend 
on  their  acceptance  of  the  legacy;  and  if  the  performance  of  the  obligation  in  the 
marriage-contract  was,  at  the  time  tiie  settlement  was  executed,  a  casus  incogiiahiB,  ihe 
testator  could  not  have  had  it  in  his  view,  or  intended  that  its  evacuation  was  to  bo  tiie 
condition  on  which  alone  the  bequest  of  L.4000  was  to  be  payable. 

The  argument  that  the  contracted  provision,  being  of  a  future  and  even  contingent 
nature,  could  not  be  one  of  the  debts  to  be  paid  out  of  the  first  and  readiest  of  the  funds, 
can  have  no  effect,  unless  the  petitioners  can  show  that  all  future  and  contingent  debts 
were  rendered  a  burden  exclusively  upon  the  legacy  of  L.4000,  which  cannot  be  pre- 
tended, as  it  is  expressly  declared  that,  in  the  event  of  a  defalcation,  the  burden  should 
fall  upon  all  the  legacies ;  and  all  future  or  contingent  debts  must  be  paid  in  prefeienee 
to  legatees  and  other  lucrative  successors.  But  the  contracted  provision  was  not  a  con- 
tingent or  future  debt — it  was  prestable  during  the  subsistence  of  the  marriage;  and 
both  the  son  and  the  father  might  have  been  compelled  to  make  the  stipulated  investi- 
ture; Fraser  against  Fraser,  13th  February  1677,  Stair;  Panton  against  Irvine,  March 
1684,  Diet.  voL  ii.  p.  278;  Cairns  against  Cairns,  31st  January  1705,  Fount. ;  Lyon, 
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24th  January  1724,  Kaimes's  Rem.  Dec,;  Fotheringham  against  Fotheringham,  5th 
December  1734,  Did.  toL  ii.  p.  283. 

In  the  case  of  Farquharson  against  Farquharson,  ut  mprc^  there  could  be  no  doubt  of 
the  intention  of  the  testator ;  and  he  had  expressed  that  intention  Ji/ibili  modo»  But,  in 
tlie  present  case,  the  alleged  intention  is  not  only  unsupported  by  any  evidence,  but  is 
disproved  by  several  declarations  in  the  settlement,  [236]  and  by  the  terms  in  which  the 
legacy  was  bequeathed.  All  these  declarations  indicate  that  he  intended  this  bequest  as 
a  gift ;  it  was  made  from  "  love  and  favour ; "  it  is  always  called  a  legacy,  a  term  which 
is  never  employed  to  signify  novation  of  an  obligation,  or  anything  else  than  a  donation ; 
— and  it  is  declared  that  all  his  debts  should  be  paid  out  of  the  first  and  readiest,  while 
the  legacy  should  be  paid  out  of  the  residue  of  the  funds ;  and,  therefore,  it  could  not 
be  intended  as  novation  of  a  debt,  as  it  was  not  to  be  payable  till  all  his  debts  were 
paid.  No  expression  in  the  deed  indicates  that  the  legacy  was  intended  as  a  substitute 
for  a  cautionary  obligation,  of  which  performance  might  have  been  exacted  during  the 
testator's  lifetime — an  omission  which  must  have  been  intentional,  as,  with  reganl  to 
other  legacies,  he  expressed  such  intention. 

The  circumstances  of  the  two  provisions  were  quite  different.  Any  deed  which 
might  have  been  granted  in  extinction  of  the  marriage-contract  provisions  would 
have  been  a  bond  by  the  father  and  son  with  sufficient  security — the  creditors  in  it 
would  have  been  the  son's:  wife  for  her  liferent,  and  the  children  between  her  and  the 
son  for  the  fee — the  reversionary  interest  in  it  would  have  been  destined  by  a  clause  of 
substitution,  or  return  to  the  son,  his  heirs  and  assignees — its  terms  of  payment  would 
have  been,  as  to  the  liferent,  each  Whitsunday  and  Martinmas  after  the  son's  death, 
and,  as  to  the  fee,  the  first  term  after  the  death  of  the  survivor — the  sum  would  not 
have  been  liable  to  diminution,  and  would  have  been  liable  to  such  division  as  the  son 
might  make,  and  it  would  have  been  irrevocable ;  and  if  the  legacy  had  been  intended 
to  be  substituted  for  the  contracted  provision,  it  would  have  been  declared  that  it  should 
lapse  in  the  event  of  that  provision  being  implemented  by  the  father  or  the  son.  But^ 
by  the  trust-deed,  the  trustees  were  only  to  obtain  and  retain  an  heritable  security — the 
creditors  were  to  be,  not  the  son's  wife,  and  the  children  of  that  marriage,  but  the 
trustees  themselves — all  the  children  of  any  subsequent  marriage  were  to  have  right  to 
the  legacy — ^the  reversionary  interest  was  destined  to  the  father's  representatives — ^it 
was  payable,  not  on  the  death  of  the  surviving  spouse,  but  as  soon  after  the  son's 
death  as  the  legatees  should  be  m^^or  or  married,  and  even  earlier  should  the  trustees 
think  proper — ^it  was  to  be  distributed  as  the  testator  should  appoint^  or  in  equal  por- 
tions— and  it  was  liable  to  diminution  in  the  event  of  an  inadequacy  of  funds — and  no 
provision  was  made  for  the  event  of  the  contracted  provision  being  implemented,  either 
by  the  father  or  son,  although  he  provided  for  such  an  event  as  to  other  legacies. 

Besides,  in  the  event  which  has  happened,  the  widow  has  a  vested  right  to  the 
irUeresi  of  the  provision  in  the  contract,  while  she  has  none  to  the  interest  of  any  part 
of  the  legacy.  The  principal  of  the  legacy  is  already  partly  payable,  and  will  be  wholly 
payable  as  soon  as  all  the  children  are  mt^'or  or  married,  while  the  principal  of  the  con- 
tracted provision  will  not  be  pay-  [236]  -able  till  the  widow's  death.  If  the  widow  had 
predeceased  her  husband,  all  the  children  might  have  demanded  payment  of  the  con- 
tracted provisions  on  the  death  of  their  father,  while  the  legacy  might  not  be  payable 
for  many  years ;  and,  if  there  had  been  children  of  a  second  marriage,  they  could  have 
claimed  a  share  of  the  legacy,  while  they  would  have  had  no  right  to  any  part  of  the 
contracted  provision.  The  two  deeds,  therefore,  differed  qtuiniitate,  qualitate,  conditione, 
et  tempore,  and  were  not  efiisdem  naturce ;  and,  therefore,  the  one  can  never  be  held  in 
implement  of  the  other. 

The  Court  were  of  opinion  that  the  maxim,  debitur  nan  prcssunUiur  danare,  was  not 
applicable^  the  provisions  and  the  legacy  being  so  completely  different  in  their  nature  ; 
that  this  was  just  a  question  between  co-legatees ;  that  the  father  had  shewn  manifest 
indications  of  what  was  his  intention ;  and  that  the  whole  circumstances  of  the  case  were 
in  favour  of  the  interlocutor  of  the  Lord  Ordinary,  to  which  they  adhered  in  toto, 

A  reclaiming  petition  with  answers  was  refused. 

[S.C.,  2  S.  277.] 
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No.  65.      F.C.  N.S.  VIL  236.     16  May  1823.     2nd  Div.— Lord  Ciingletae. 

Booth  and  Others,  Pursaers.— /oAt^  Ouninghame,  M.  A,  Fletcher. 

The  OOMMEBGIAL  BANKING  OoMPANT,  Defenders. — John  S.  Mare, 

Oaiuiioner. — ^The  creditors  in  a  bond  for  a  cash-account,  which  bound  the  sureties  for 
bills  "  whereon  the  debtor's  name  should  stand  as  acceptor,"  having  discounted  oertain 
acceptances  of  the  debtor,  who  added  the  words  "  and  company  "  to  his  proper  sab- 
scription — the  sureties  were  found  liable,  the  debtor  not  having  had  any  partofir 
subsequent  to  the  date  of  the  bond. 

The  suspenders  were  sureties  for  Charles  Fife  in  a  bond  for  a  cash-credit  granted  by 
the  Commercial  Banking  Com-  [237]  -pany  of  Scotland,  and  conceived  in  the  f oUowing 
terms : — "  We  Charles  Fife,  &g.  considering  that  the  said  Charles  Fife  intends  to 
transact  business  with  the  Commercial  Banking  Company  of  Scotland;  and  thai  thfl 
said  company  may  discount  bills  whereon  the  name  of  the  said  Gharles  Fife  stands  as 
drawer,  acceptor,  or  indorser ;  and  that  the  said  company  have  agreed  to  allow  a  credit 
upon  a  cash-account,  to  be  kept  in  their  books  in  the  name  of  the  said  Charles  Fife,  to 
the  amount  of  L.500,  upon  our  granting  these  presents :  Therefore,  we  the  woA 
Charles  Fife,  &c.  bind  and  oblige  ourselves,  conjunctly  and  severally,  to  pay  to  the  aaid 
company  the  foresaid  sum  of  L.500,  or  such  part  or  parts  thereof  as  I,  the  said  Charies 
Fife,  or  any  person  having  my  letter  or  other  written  authority,  shall  value  for.  or  draw 
out  by  order  or  drafts  on  the  said  company,  in  virtue  of  the  foresaid  credit ;  and  ako 
such  sum  or  sums  of  money,  as  I,  the  said  Charles  Fife,  shall  stand  engaged  for,  or  be 
addebted,  resting,  or  owing  to  the  said  company,  on  account  of  any  bills  discounted  or 
held  by  them,  whereon  my  name  shall  stand  as  drawer,  acceptor,  or  indorser,  or  any  sam 
or  sums  of  money,  for  which  I  shall  stand  engaged  to  the  said  company,  by  my  accep- 
tances, indorsations,  letters  of  credit,  guarantees,  or  in  any  other  manner  of  way  what- 
soever, not  exceeding  in  aU  the  said  sum  of  L.500  of  principal,"  &c. 

The  snreties  were  charged  by  the  Bank  for  payment  of  the  amount  of  the  credit, 
which  it  was  alleged  had  been  exhausted  by  the  operations  of  Charles  Fife,  the  proper 
debtor.  From  the  account  furnished  by  the  Bank,  it  appeared  that  all  the  transactionB 
said  to  be  covered  by  the  guarantee  were  in  the  name  of  "Charles  Fife,"  with  the 
exception  of  two  bills,  drawn  by  John  "  Simon  upon,  and  accepted  by,  Charles  Fife  and 
Company."  It  was  affirmed  by  the  sureties  that  Charles  Fife^  at  different  times  prior  to 
the  granting  of  the  bond,  had  been  a  partner  of  companies  that  carried  on  businees 
under  the  firm  of  Charles  Fife  and  Company ;  but  it  was  not  allied  that^  during  the 
subsistence  of  the  bond,  and  in  particular  at  the  time  of  accepting  these  bills,  he  was 
in  partnership  with  any  one.  The  agent  of  the  bank,  who  had  discounted  the  bills,  in 
ranking  on  the  sequestrated  estate  of  the  drawer  for  the  amount^  declared,  in  his  oath 
of  verity,  that  he  did  not  "  hold  any  vouchers  or  securities  therefor,  except  said  bills." 

The  sureties  suspended  payment  to  the  extent  of  the  demand  miade  on  account  of 
these  acceptances ;  and  the  Lord  Ordinary  found  the  letters  orderly  proceeded. 

In  a  petition  against  this  judgment,  it  wgls  argued — That,  adhering  to  the  established 
rule  of  strict  interpretation  of  cautionary  obligations,  it  was  impossible  to  hold  that^  in 
virtue  of  a  bond  [238]  which  limited  the  guarantee  to  documents  of  debt  "  whereon  the 
name  of  the  said  Gharles  Fife  stands  "  as  obligant,  the  sureties  could  be  found  liable  for 
obligations  of  Charles  Fife  and  Company^  which  had  been  the  social  name  of  trading 
companies  existing  before  the  bond  was  granted,  and  of  which  Charles  Fife  was  s 
partner.  In  such  circumstances,  it  is  not  necessary,  nor  indeed  would  it  be  relevant^  to 
inquire  whether  he  had  a  partner  or  not  at  the  time  of  granting  the  bonds  or  bills.  By 
the  express  terms  of  the  bond,  the  Bank  were  restrained  from  applying  the  guarantee 
otherwise  than  was  therein  pointed  out ;  and  the  insurmountable  presumption  of  law 
thence  arising,  that  cash  was  not  given  for  the  bills  on  the  faith  of  the  guarantee  at  all, 
seemed  to  accord  precisely  with  the  fact  as  disclosed  by  the  oath  of  their  agent; 
Houston  against  Spiers,  4th  March  1820 ;  BeHVs  Gom.  vol.  i.  p.  283,  edit.  1821. 

Hie  Court  refused  the  petition  without  answers. 

Lord  Glenlee  held  that,  whether  the  debtor  had  partners  or  not  at  the  time  he 
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aooepted  the  bills,  by  the  terms  of  the  bond,  the  sureties  would  be  liable.  But  the 
oiher  Judges  seemed  to  rest  their  opinions  on  the  uncontradicted  averment  of  the 
respondent^  thati  subsequent  to  the  date  of  the  bond,  the  debtor  had  no  partner. 

[S.C.,  2  S.  273.] 
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Hutchison  and  Others,  late  Magistrates  and  Councillors  of  the  Burgh  of 
Lanark,  Oomplainers. — Cranstotm,  Forsyth,  And.  Skene. 

Tod  and  Others,  Magistrates  and  Councillors  of  that  Burgh,  Bespondents. — 

Clerkf  Jeffrey,  Cockbum,  B.  Bell,  Sir  •/.  Hay. 

Padwn  Ulieitum — Burgh  Royal — Probation — Jury  Court. — Found  a  relevant  ground 
for  voiding  an  election  of  magistrates  and  councillors,  that  the  election  was  carried 
by  certain  of  the  electors  acting  under  a  written  agreement  to  support  whatever 
measures  were  imposed  upon  them  by  a  majority  of  their  party. 

The  terms  or  import  of  such  writing  proveable  without  a  formal  proving  of  the 
tenor. 

The  Court  of  Session  is  not  required  to  return  again  to  the  Jury  Court  a  cause 
which  has  been  re-transmitted  in  order  that  questions  of  law  might  be  determined 
previous  to  trial  by  jury. 

The  minority  of  the  constituent  members,  at  the  Michaelmas  meeting  in  1821  fo' 
eleetion  of  magistrates  and  councillors  of  the  burgh  of  Lanark,  presented  a  petition  and 
complaint,  founding  on  the  election  statutes,  and  setting  forth  that  that  election  had 
been  brought  about  by  means  of  an  illegal  agreement,  reduced  into  writing,  and 
subscribed  by  the  majority  of  the  electors,  binding  them  to  vote  all  in  one  way, 
according  as  the  major  part  should  dijtect,  and  to  keep  each  other  in  office;  and, 
therefore,  the  complainers  prayed  the  Court  "  to  find  that  the  whole  proceedings  at  the 
said  meeting  in  September  last  were  illegal,  unwarrantable,  and  contra  honos  mores ; 
and  that  the  election  pretended  to  have  been  mado  of  couQcillors,  magistrates,  and 
office-bearers,  for  the  said  royal  burgh  of  Lanark,  was  illegal,  void,  and  null,  to  all 
intents  and  purposes;  and  to  reduce  and  set  aside  the  same  accordingly." 

In  a  condescendence  by  the  complainers,  it  was  inter  cdia  staled.  That  nine  members 
of  the  Town  Council,  being  a  majority  of  the  electors  at  the  meeting  in  question, 
during  the  month  preceding  the  election,  subscribed  an  agreement,  the  principal  object 
of  which  was  to  bind  the  subscribers  that  all  and  each  of  them  should  support,  by 
their  votes  in  the  Town  Council,  whatever  measures  should  be  imposed  on  them  by  a 
msgority  of  their  party :  That  the  agreement  did  contain  the  following  words,  or  others 
of  the  same  substance,  meaning,  and  efifect :  "  We,  the  undersigned,  agree  to  [242] 
stand  by  one  another  in  forming  a  new  council  in  the  ensuing  election  for  this  burgh ; 
and,  in  case  of  any  difference  of  opinion,  the  minority  of  us  are  bound  to  fall  in  with 
the  majority:"  That  this  agreement  influenced  and  regulated  the  conduct  of  the 
persons  who  subscribed  it,  and  took  full  effect.  A  list  was  made  up  of  the  new  Town 
Council  of  seventeen,  and  handed  round  among  the  subscribers.  Of  these  a  majority 
fixed  the  new  members,  whereby,' at  the  election  complained  of,  the  council  was  in 
fact  nominated  by  five  voters,  being  a  nugority  of  the  nine  subscribers  to  the  bond  or 
agreement.  That^  with  one  exception,  the  whole  of  the  respondents  knew  that  they 
were  selected  for  the  purpose  of  carrying  into  effect  the  engagement  in  question.  That 
the  writing  was  in  existence  a  considerable  time  after  the  date  of  the  election 
complained  of. 

In  ^e  answers  to  this  condescendence,  the  respondents,  while  they  denied  that  any 
of  the  parties  alluded  to  ever  subscribed  any  writing  such  as  that  mentioned,  or  any 
bond  or  obligation  of  any  kind,  admitted  that  a  memorandum  was  made  out,  and 
subscribed  by  some  of  the  persons  named,  for  the*  purpose  of  ascertaining  how  many 
of  the  council  were  likely  to  concur  in  opinion  with  regard  to  the  propriety  of 
excluding  from  the  new  council    and  magistracy  certain  individuals  who,   it  was 
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believed,  coald  not  be  re-elected  to  certain  offices  with  advantage  to  the  eommanitj. 
That  memorandum  was  destroyed  ten  or  tvreWe  days  before  the  electioD — it  haviiig 
been  distinctly  stated  to,  and  understood  by,  all  who  had  sabacribed  it,  that  Aaj  wvn 
then,  as  they  had  all  along  been,  perfectly  free  to  act  as  they  thought  fit  on  the  day 
of  election. 

The  complainers  relied  on  the  case  of  Paterson  and  others  against  the  Magistratei 
and  Town  Council  of  Stirling,  1st  March  1775,  and  the  case  of  Kinghom,  noticed  in 
the  report  of  the  former,  and  also  by  Bell,  p.  480,  as  shewing  that  such  a  coospiraej 
against  the  freedom  of  election,  as  they  offered  to  prove  took  effect  in  the  presmt  case^ 
is  a  valid  ground  for  setting  aside  the  election. 

The  respondents  attempted  to  distinguish  between  this  case  and  that  of  Stirliiig. 
But  the  Court  being  unanimously  of  opinion  that  there  was  no  material  difference 
between  these  cases,  and  that  the  complainers  had  condescended  relevantly,  granted  a 
diligence  against  havers  for  recovering  the  writing  or  memorandum  referred  to  in  tiis 
pleadings. 

From  the  examination  of  several  of  the  respondents  under  this  diligence,  it  appeared 
that  a  writing  relative  to  the  election  in  question  had  been  subscribed  by  some  of  the 
parties  alluded  to,  and  purposely  destroyed  shortly  before  the  day  of  election. 

ThiB  commission  having  been  reported,  and  the  complainers  still  adhering  to  die 
averments  in  their  condescendence,  "The  Lords  find  it  expedient  that,  in  this  eaae, 
before  answer,  issues  in  fact  shall  be  adjusted,  and  tried  by  a  jury ;  and,  for  diat 
purpose,  remit  the  condescendence  and  answers,  and  proceed-  [243]  -ings,  to  the  Jury 
Court,  to  direct  special  issues  of  fact  to  be  framed  and  tried  by  a  jury ;  and  that  the 
jury  be  directed  by  the  Jury  Court  to  find,  and  the  Court  to  indorse  on  their  Terdieti 
all  such  matters  of  fact  as  shall  appear  to  be  material  to  the  proper  decLsion  of  the 
cause." 

The  cause  was  remitted  accordingly;  but,  in  consequence  of  some  doubt  having 
been  raised  in  the  Jury  Court  as  to  the  competency  of  submitting  the  question  to  a 
jury  without  having  the  contents  of  the  writing,  said  to  have  been  destroyed,  firrt 
estabUshed  by  an  action  of  proving  the  tenor,  which  could  only  be  proceeded  in  befon 
the  Court  of  Session,  this  order  was  pronounced :  '*  It  is  ordered,  of  consent,  that  this 
cause  be  re-transmitted  to  the  Court  of  Session  to  consider  such  questions  of  law  or 
relevancy  as  ought  to  be  decided  previous  to  the  trial" 

The  ground,  upon  which  the  respondents  rested  the  objection  alluded  to,  was  that 
the  complainers  had  not  alleged  fraud  generally  as  the  foundation  of  their  case,  but  a 
fraudulent  compact  reduced  into,  and  perfected  by,  writing  alone;  and,  therefore,  as 
the  alleged  combination  or  conspiracy  could  not  be  considered  as  having  had  any 
existence  independent  of,  or  apart  from,  the  written  obligation,  it  was  plainly  incumbent 
on  the  complainers  to  prove  its  exact  terms ;  and  the  only  competent  mode  for  doiqg  so 
was  by  a  regular  process  of  proving  the  tenor. 

The  complainers  annoered — That  whatever  might  be  the  intrinsic  merits  of  th» 
objection,  it  would  be  the  highest  absurdity  to  suppose  it  could  avail  the  very  parties 
by  whom,  confessedly,  the  writing  was  purposely  destroyed.  But  the  objection  itself 
proceeded  on  a  most  erroneous  idea  of  the  object  of  the  action  of  proving  the  tenor. 
This  proceeding  applies  only  to  deeds  or  written  obligations  which  may  be  enforced  by 
a  court  of  justice,  and  of  which  the  party  ought  to  be  in  possession.  The  object  of  the 
action  is  to  allow  him  to  frame  a  deed  or  writing,  under  the  authority  and  sanction  of 
the  Court,  which  in  law  shall  be  held  equivalent  to  the  obligation  said  to  be  lost  or 
destroyed;  Ersk,  b.  iv.  tit.  1,  sect.  54,  55,  56. 

But  here  the  complainers  are  not  asking  the  Court  to  rear  up  a  new  writing  in  lieu 
of  that  which  is  alleged  to  have  been  wilfully  destroyed.  On  the  contrary,  their 
allegation  is,  that  it  was  an  unlawful  obligation ;  and  they  demand  that  law  dull 
interfere,  by  declaring  the  whole  proceedings  that  have  followed  upon,  or  been  at  all 
influenced  by  it,  utterly  void.  It  is  indeed  inconceivable  that  the  law  should  compel  a 
party,  in  exposing  a  f^udulent  engagement  reduced  into  writing,  to  resort  to  the  aaine 
form  of  proceeding  that  must  be  followed  in  proving  the  tenor  of  any  lawful  deed,  far 
the  purpose  of  enabling  the  Court  to  exercise  its  extraordinary  power  of  substituting 
another  in  its  place;  Kennoway  against  Ainsley,  18th  February  1752,  KiOL 
[2141  The  complainers  at  the  same  time  suggested  that,  as  there  woidd  probably  be 
considerable  difficulty  experienced  in  separating  accurately  the  questions  of  Uet  and 
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Iftw  inTolved  in  the  case,  it  might  he  moie  expedient  to  keep  the  whole  cause  in  this 
Court,  hy  granting  a  proof  on  oommiBsion. 

The  Court  pronotinced  this  interlocutor: — ''Recal  the  remit  to  the  Jury  Court* 
find  no  need  of  a  formal  proving  of  the  tenor  of  the  compact  or  agreement  referred  to ; 
and,  hefore  farther  answer,  allow  both  parties  to  prove  the  several  facts  and  allegations 
net  forth  by  them  in  their  condescendence  and  answers,  and  to  both  parties  a  coigunct 
probation ;  grant  commission,''  &c. 

This  judgment,  in  so  far  as  it  substituted  a  proof  under  a  commission,  instead  of  a 
trial  by  jury,  according  to  the  previous  appointment  of  the  Court,  was  submitted  to 
review  by  the  respondents,  who — 

Argued — ^That  the  Court  having  directed  that  the  facts  of  the  case  should  be 
ascertained  by  trial  before  a  jury,  it  was  now  incompetent  to  adopt  any  other  mode  of 
procedure. 

By  the  15th  section  of  the  59  Geo.  III.  c.  5,  it  is  enacted : — ''That  it  shall  not  be 
competent,  by  representation,  reclaiming  petition,  bill  of  advocation,  or  otherwise,  to 
bring  under  review  any  interlocutor  by  the  said  Divisions,  Lords  Ordinary,  or  the 
Judge  of  the  Admiralty,  ordering  a  trial  by  jury." 

The  interlocutor  complained  of  is  opposed,  if  not  to  the  express  terms,  certainly  to 
the  obvious  spirit  and  intendment  of  this  provision,  the  Court  having  in  fact  reviewed 
and  altered  their  interlocutor  remitting  the  cause  to  the  Jury  Court 

This  interpretation  is  confirmed  by  the  12th  section,  by  which  it  is  enacted: — 
**  That  it  shall  be  competent  and  lawful  for  the  Jury  Courts  when  it  appears  to  the 
said  Court,  in  the  course  of  settling  an  issue  or  issues,  or  at  any  time  before  trial,  in 
the  cases  remitted  to  them  as  aforesaid,  that  there  is  a  question  or  questions  of  law  or 
relevancy  which  ought  to  be  previously  decided,  to  remit  back  the  whole  process  and 
productions  to  the  Division  ^of  the  Court  of  Session,  the  Lord  Ordinary,  or  Judge 
Admiral,  who  remitted  the  same  to  the  Jury  Court,  that  the  question  or  questions  of 
law  or  relevancy  may  be  considered  or  determined  there :  Provided  always,  that  it  shall 
be  lawful  to  the  said  Division,  Lord  Ordinary,  or  Judge  Admiral,  when  matters  of  fact 
shall,  after  such  consideration  or  determination,  remain  to  be  proved,  again  to  remit 
the  whole  process  and  all  the  productions  to  the  Jury  Court,  in  order  that  an  issue  or 
issues  may  be  prepared  and  tried  as  aforesaid:  Provided  farther,  that  it  shall  be 
competent  to  the  said  Division  and  Lords  Ordinary  to  prepare  and  settle  an  issue  or 
issues,  in  the  manner  foresaid,  for  the  purpose  aforesaid;  and  it  shall  be  compe- 
[216]  -tent  for  the  Jury  Court^  when  it  appears  to  the  said  Court,  in  the  course  of 
settling  an  issue  or  issues,  that  a  case  turns  upon  matter  of  complicated  accounts,  or 
other  matters,  to  which  trial  by  jury  is  not  beneficially  applicable,  to  remit  back  the 
whole  process  and  productions,  as  aforesaid,  with  their  report  thereon,  in  order  that 
the  said  Division,  Lord  Ordinary,  or  Judge  Admiral,  may  proceed  with  the  same  in 
such  manner  as  shall  appear  moat  expedient  for  the  administration  of  justice. 

Thus,  there  are  two  cases,  in  either  of  which  the  Jury  Court  is  authorised  to  re- 
transmit a  cause :  Firsts  where  there  arises  questions  of  law  which  ought  to  be  con- 
sidered before  the  facts  are  submitted  to  a  jury.  And«  secondly,  where  the  cause  turns 
upon  matters  to  which  trial  by  jury  is  not  beneficially  applicable.  In  reference  to  the 
former  case,  it  having  been  foreseen  that  the  determination  of  the  question  in  law 
might  render  it  necessary  or  proper,  in  returning  the  cause  to  the  Jury  Court,  to  vary 
the  terms  of  the  original  remit,  the  Act  provides,  "  that  it  shall  be  competent  to  the 
said  Division,  and  Lords  Ordinary,  to  prepare  and  settle  an  issue  or  issuesj  in  manner 
foresaid,  for  the  purpose  foresaid."  But  it  is  not  said  that  the  Divisions  or  Lords 
Ordinary  shall  have  power  to  order  the  matters  of  fact  to  be  investigated  otherwise  than 
by  a  jury ;  and,  by  conferring  this  limited  power  over  the  terms  of  the  original  remit, 
it  is  plainly  implied  that,  in  other  respects,  that  remit  is  unalterable. 

This  inference  is  confirmed  by  considering  the  clause  applicable  to  the  second  case 
of  retransmission  of  causes  from  the  Jury  Court ;  for,  in  that  case  only,  it  is  declared 
that  the  Court  to  which  the  cause  is  sent  back  ''  may  proceed  with  the  same  in  such 
manner  as  shall  appear  to  be  most  expedient  for  the  administration  of  justice." 

Li  the  present  case,  the  process  was  returned  by  the  Jury  Court  in  order  expressly 
that  this  Division  of  the  Court  might  "  consider  such  questions  of  law  or  relevancy  as 
ought  to  be  decided  premous  to  the  trial"  And,  indeed,  as  this  case  does  not  fall  within 
the  second  class  of  causes  which  the  Jury  Court  is  directed  to  retransmit,  the  order 
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oonld  not  have  been  made  for  any  other  object  The  Court,  therefore,  by  deddiiig  te 
only  question  of  law  or  relevancy  brought  under  its  consideration,  has  satisfied  ihe 
special  purpose  of  the  retransmission  of  the  cause ;  and  as,  confessedly,  the  questions  of 
fact  are  left  totally  unaffected  by  that  decision,  the  Court  has  no  discretionary  power, 
but  is  bound  by  the  statute  to  return  the  cause  to  the  Jury  Courts  that  the  prior  remit 
may  be  carried  into  effect 

An8wered  by  the  complainers. — ^The  15th  section  of  the  statute  merely  excludes  the 
power  of  reclaiming  or  appealing  against  an  interlocutor  ordering  a  cause  to  be  remitted 
to  the  Jary  Court  It  is  a  provision  directed  against  the  parties  in  relation  to  a 
proceeding  otherwise  competent  to  them ;  and  has  not,  [246]  therefore,  the  slightesl 
application  to  the  case  of  a  retransmission  of  the  cause  from  the  Jury  Court,  which  u 
the  act,  not  of  the  parties,  but  of  the  Court  itself.  Nor  does  the  reason  of  that  enaefc- 
ment  at  all  apply  to  the  latter  case,  there  being  certainly  no  danger  that  the  power  of 
review  will  be  abused  when  the  case  is  presented  for  reconsideration  by  the  competent 
court,  and  not  at  the  mere  pleasure  of  either  of  the  parties.  The  retransmission  of  the 
cause  must  necessarily  vest  the  Court  with  its  original  control  over  it,  unlees  it  shaU 
appear  that  that  power  is  limited  by  express  statutory  regulation.  It  will  not  be 
presumed  that  it  was  intended  to  preclude  the  Supreme  Court  from  disposing  of  a 
cause,  when  competently  brought  before  it^  in  the  way  deemed  most  conducive  to  Uie 
ends  of  justice. 

But  the  respondents'  inference  from  the  15th  section  of  the  Act  is  not  merely 
unsound  in  principle,  and  entirely  unauthorised  by  the  only  object  which  the  legula- 
ture  had  in  view  in  imposing  the  restriction — ^it  is  even  contradicted  by  the  expre« 
words  of  the  12th  section,  by  which,  after  empowering  the  Jury  Court  to  retransmit 
in  order  to  consider  questions  of  law  or  relevancy,  it  is  provided,  not  that  it  shall  be 
imperative,  but  "  that  it  shall  be  lawful  to  the  said  Division,  Lord  Ordinary,  or  Judge 
Admiral,  when  matters  of  fact  shall,  after  such  consideration  or  determination,  remain 
to  be  proved,  again  to  remit  the  whole  process,  and  all  the  productions,  to  the  Juiy 
Court,  in  order  that  an  issue  or  issues  may  be  prepared  and  tried  as  aforesaid.'' 

In  so  far  as  there  has  been  any  practice  in  regard  to  the  point  in  dispute,  it  has  been 
entirely  consistent  with  this  view  of  the  statute ;  Tennent  and  others  against  Tenneat 
and  Company,  15th  January  1822;  Forbes  of  CuUoden  against  Ledingham,  1821; 
Downie,  Bell,  and  Company,  against  Edinburgh  Shipping  Company,  17th  January  1823 
(these  cases  unreported). 

The  majority  of  the  Judges  entertained  no  doubt  upon  the  competency  of  ordenng 
a  proof  by  commission.  It  was  observed,  that  the  remit  to  the  Jury  Court  was 
exhausted  by  the  retransmission  of  the  cause;  and  that  the  expression  in  the  inte^ 
locutor,  "recal  the  remit  to  the  Jury  Court,"  ought  to  be  omitted.  With  ^lat 
alteration,  accordingly,  the  judgment  was  adhered  to. 


No.  58.        F.C.  N.S.  Vn.  247.     23  May  1823.     1st  Div.— Lord  Alloway. 

CUTHBBBTSON,  Pursucr. — FoTsytL 

Lyon,  Defender. — Buchanan,  Shaw. 

Statute  1695,  c  5 — OauUoner — Bankrupt — Sequestration. — A  bond  under  a  compodtion 
contract  in  a  sequestration  found  to  be  exempted  from  the  operation  of  the  statate 
1695,  a  5. 

In  1811,  the  estates  of  Daniel  M'Fun  and  Sons,  and  of  the  individual  partnezB^ 
were  sequestrated  in  terms  of  the  bankrupt  statute.  The  sequestration  was  brought  to 
a  conclusion  by  a  composition  contract;  and  a  bond  was  prepared,  in  which  tiie 
bankrupts  bound  themselves  as  principals,  and  "Peter  M'Fun  and  James  Lyon  as 
cautioners,  sureties,  and  full  obligants  for  and  with  them."  The  bond  contains  the 
usual  clause  of  relief  by  the  principal  obligants  in  favour  of  the  cautioners. 

A  petition  was,  in  common  form,  presented  to  the  Court  of  Session,  praying  for  an 
approval  of  the  composition,  and  a  discharge  of  the  bankrupts;  and  the  usuil 
deliverance  was  obtained.     The  authority  of  the  Court  waa  interponed  to  the  bond;  it 
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WB8  directed  to  he  recorded,  and  an  extract  to  be  delivered  to  the  trustee  for  behoof  of 
the  eieditora. 

In  1820  a  claim  was  made  against  LyOn  by  Cuthbertson,  factor  for  the  trustees  of 
Cochrane,  for  payment  of  the  composition  due  on  Daniel  M'Fun  and  Company's  debt  to 
Cochrane.  Lyon  stated  in  defence,  that  the  date  of  paying  the  two  instalments  due  was 
January  and  July  1812;  and  the  present  summons  was  not  raised  till  11th  October 
1820 ;  and,  therefore,  as  more  than  seven  years  have  elapsed  between  the  date  of  the 
bond  (1st  and  4th  June  1811)  as  well  as  of  the  terms  of  payment,  and  the  date  of 
raising  the  present  action,  the  obligation  on  the  defender  had  prescribed  and  become 
ineffectual  against  him ;  and  the  defender  is  eo  ipso  free  of  his  caution  in  terms  of  the 
Act  1695,  a  5.  The  pursuer  answered  that  this  was  a  judicial  caution,  which  does  not 
come  within  the  statute. 

The  Lord  Ordinary,  "  in  respect  that  the  caution  found  for  payment  of  the  com- 
position under  the  bankrupt  statute  must  be  [218]  held  as  a  judicial  caution  for  pay- 
ment of  the  composition  upon  the  whole  debts  indefinitely  due  by  the  bankrupts 
whenever  the  amount  of  these  debts,  which  had  been  contracted  previous  to  the 
bankruptcy, -shall  be  ascertained" — repelled  the  plea  of  prescription  founded  on  the 
Act  1695. 

The  defender  petitioned^  and  pleaded — ^The  term  of  seven  years  is  not,  properly 
speaking,  a  prescriptive  period.  The  rule  of  limitation  adopted  is  not  founded  on 
presumption  of  payment  or  dereliction,  creating  a  limitation  in  the  mode  of  proof  like 
the  other  prescriptions,  but  a  total  voidance  of  the  debt;  Rosi^s  Lectures,  vol.  i.  p.  173. 
The  present  case  comes  precisely  within  the  terms  and  intendment  of  the  statute.  There 
was  not  such  a  judicial  caution  as  is  exempted  from  itd  operation.  Many  things  are 
termed  *' judicial,"  as  a  distinctive  appellation,  that  are  not  so  under  the  Act;  Hope 
against  FouUs,  4th  February  1715,  Diet,  vol.  ii.  p.  115;  M*Kinlay  against  Ewan 
14th  February  1781.  There  is  no  analogy  between  the  present  case  and  cases  which 
the  Court  have  held  not  to  be  ruled  by  the  statute;  Balvaird  against  Watson, 
18th  January  1709,  Fount  vol.  ii.  p.  481 ;  Borthwick,  February  4, 1715,  Bruce;  Hope, 
February  4,  1715,  Diet.  vol.  ii.  p.  115;  MUlars  against  Short,  19th  February  1762; 
Diet.  voL  iv.  p.  101;  Ursk,  Inst.  b.  iii.  tit.  12,  sect.  23;  Strong,  5th  January  1709, 
Faufd.;  Stewart,  27th  July  1726,1^^.  vol.  ii.  p.  115;  M'Eankin,  24th  February  1714, 
Forbes;  Robertson,  3d  December  1736,  Elehies;  Sir. Robert  Monro,  22d  July  1741, 
Kilk. ;  Ersk.  Inst.  b.  iii.  tit.  7,  sect.  23. 

The  pursuer  cmswered. — ^A  bond  of  caution  is  judicial  when  it  is  ordered  by  the 
judge  as  the  condition  of  a  judicial  proceeding,  and  when  its  production  is  required  as 
a  condition  precedent  to  the  validity  and  effect  of  such  proceeding.  The  present  bond 
is  extraordinary — statutory  and  judicial.  It  is  therefore  exempted  from  the  limitation 
of  the  statute  ;  Blair  against  Dempster,  20th  January  1747,  Diet,  vol  iv.  p.  101 ;  Ersk. 
Inst.  b.  iii  tit.  7,  sect  23;  BdCs  Com.  vol  i.  p.  272;  Spence  against  Caves,  3d 
February  1742,  Elehies;  Gordon  against  Tyrie,  16th  November  1748,  KUh,  lliere 
would  be  great  ii^ustice  in  allowing  a  cautionary  composition  bond  to  be  cut  off  by  the 
lapse  of  seven  years. 

The  Court  had  no  difficulty  in  adhering ;  and  refused  a  reclaiming  petition  without 
answers. 

[S.C.,  2  S.  291.] 


No.  59.      F.C.  N.S.  VIL  249.    23  May  1823.     1st  Div.— Lord  Meadowbank. 

M'Kenzie,  Pursuer. — Jeffrey,  Fullerton. 
M'Kenzib,  Defender. — Cranstotm,  Murray. 

TaHsde. — ^In  an  entail,  the  prohibition  that  the  heir  shall  not  '*  contract  debt  on  the 
lands,''  found  effectual  to  prevent  adjudication  at  the  instance  of  a  creditor  of  the  heir 
in  possession. 

The  entail  of  Newhall  contains  this  prohibitory  clause,  that  the  heir  shall  not  **  sell, 
dispone,  wadset^  or  impignorate  the  lands  and  others  before  disponed,  or  any  part  there- 


692  M'KENZIK  t;.  m'kbnzie.  F.O.  IMS,  Mj  m 

of,  or  to  contract  debt  thereon,  or  grant  inf ef tment  of  annualrent,  or  liferent^  forth  of  tfae 
same,  or  any  other  right  or  security,  redeemable  or  irredeemable,  of  the  lan^s  and  othen 
before  disponed,  nor  to  do  any  other  act  or  deed,  civil  or  criminal,  or  even  treasooahla, 
for  which  the  said  lands  may  be  any  way  adjudged,  evicted,  or  confiscated.''  The 
respective  heirs  are  directed  to  purge  any  adjudication  or  other  legal  diligence  led  agunst 
the  estate  for  public  burdens,  the  debts  of  the  entailer,  "  or  for  any  other  debts  whatso- 
ever, which  may,  consistently  with  the  laws  of  Scotland  and  limitations  of  the  said  trust- 
settlement,"  &c.  "  affect,  or  may  be  made  real  burdens  on  the  said  lands."  The  irritent 
clause  declares  that,  if  any  of  the  heirs  *' shall  act  or  do  in  the  contrary  of  the  partdciikis 
before  specified,"  "  all  such  acts  or  deeds,  whether  by  "  ''  contracting  debt  or  ofcherwke,' 
*'  shall  be  ipso  facto  void  and  null" 

D.  M*Kenzie,  the  heir  in  possession,  contracted  debt,  and  granted  bill  for  the  amoant 
^.L.6000.  A.  M'Kenue  having  become  vested  in  the  right  of  this  debt^  raised  an 
action  to  have  it  declared  that  he  could  make  it  effectual  by  abjudication  against  tiie 
estate  itself. 

The  Lord  Ordinary  found  "  that  the  deed  of  entail  libelled  is  sufficient  to  protect  the 
estate  against  being  affected,  burdened,  or  a4judged  by  the  debt  in  question." 

The  pursuer  petitioned^  and  pleaded — That  a  prohibition  against  **  contracting  debto 
on  the  entailed  estate  "  was  very  different  from  a  prohibition  against ''  contracting  debt' 
The  heir  in  posses-  [250]  -sion,  not  being  fettered  in  this  point,  contracted  debt^  as  be 
was  entitled  to  do ;  but  he  did  not,  as  he  was  prohibited,  contract  debt  on  the  estate. 
The  act  and  deed  being,  therefore,  in  the  power  of  the  heir,  the  creditor  has  a  right  to 
follow  out  his  claim  by  a4judicati<:ui.  That  diligence  is  not  used  by  the  heir,  but  by  tiie 
creditor;  statute  1685,  c.  22;  Sinclair  against  Sinclair,  8th  November  1749,  KUt; 
Bruce  against  Bruce^  15th  January  1799;  Smollet's  Creditors  against  Smollett  Uth 
May  1807. 

The  defender  maintained — ^That  an  entailer  never  contemplates  preventing  the  heir 
in  possession  from  "  contracting  debt,"  in  the  usual  acceptation  of  the  word,  but  pie- 
venting  him  burdening  the  lands  with  debt ;  and,  therefore,  the  prohibitory  claHiBe  in 
this  entail  is  exactly  the  one  which  ought  to  have  been  chosen ;  DaUae,  p.  553,  861 ; 
Lord  Strathnaver  against  Duke  of  Douglas,  2d  February  1728,  Kaimes;  Henderson 
against  Henderson,  12th  November  1796;  Scott  against  Scotfs  Creditors,  18th  July 
1722,  Kaimes  :  Ersk.  Inst.  h.  iiL  tit  8,  sect  30. 

The  Court  adhered. 


No.  62.         F.C.  N.S.  VII.  258.     28  May  1823.     3nd  Div.— Lord  Cringletie. 

Gborob  Sloss  and  James  Gkioobll,  Suspenders. — J.  Ferguson^  Jeffrey, 

Kennedy,  Charger. — J.  A,  Murray^  Rutherford, 

Lien — Agent, — A  bill  of  suspension  and  liberation  having  been  passed,  and  the  letters 
ezpede,  and  a  submission  having  been  afterwards  entered  into  between  the  charger 
and  suspender,  found  that  the  suspender's  agent  was  entitled  to  go  on  to  discuss  the 
letters  of  suspension  as  to  the  question  of  expences. 

A  bill  of  suspension  and  liberation  having  been  presented  by  George  Sloss  from  a 
meditatione  fugm  warrant  obtained  by  Mr.  Kennedy  of  Dunure,  Lord  Meadowbank, 
Ordinary  on  the  Bills,  pronounced  this  interlocutor : — "  Having  [269]  considered  this 
bill,  answers,  and  productions,  and  advised  with  the  Second  Division,  before  whom 
counsel  were  heard,  passes  the  bill  without  caution  or  consignation,  and  grants  im- 
mediate liberation."  The  letters  were  expede ;  but,  before  they  came  to  be  discassed, 
Gemmell,  the  suspender's  agent,  was  informed  by  the  charger  that  a  submission  w» 
going  on,  and  that  he,  the  charger,  was  not  to  appear.  Lord  Cringletie,  on  the  ooonsel 
for  Mr.  Kennedy  declining  to  go  on,  on  11th  December  1821.  pronounced  this  inter- 
locutor:— "Having  heard  the  counsel  for  the  suspender,  suspends  the  letters  simjplieiter, 
and  finds  expences  due." 

On  13th  December,  a  letter  was  written  by  the  suspender  to  his  country  agenki 
desiring  him  to  take  no  further  steps  in  the  case,  as  be  had  agreed  to  enter  into  «  sqIk 
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mission  ;  and  this  letter  was  communicated  to  G^mmell,  the  agent  in  Edinburgh,  who 
transmitted  his  account ;  but  the  suspender  declared  his  inability  to  pay  it.  A  repre- 
sentation, discussing  the  merits,  was  then  given  in  by  Mr.  Kennedy;  upon  advising 
which,  the  Lord  Oidinary,  upon  payment  of  two  guineas  of  expences,  recalled  the  infcer^ 
loctttor;  and  appointed  the  representation  to  be  answered.  Upon  advising  it  with 
answers,  his  Loidship,  upon  the  ground  that  this  was  a  different  case  from  one  where 
expences  had  been  given  causa  cognita^  the  expences  here  being  given  as  part  of  a 
decree  in  absence,  and  that  the  agent  was  not,  in  that  case,  entitled  to  go  on  with  the 
cause  after  a  submission  had  been  entered  intp,  and  also  that  the  suspender  was  wrong 
on  the  merits^  altered  the  interlocutor  so  far  as  to  find  no  expences  due. 

A  petition  was  given  in,  in  the  name  of  Sloss  and  Gemmell,  in  which  Gemmell 
maifdained — The  merits  of  the  suspension  and  liberation  have  been  irreversibly  decided 
against  the  charger,  and  expences  follow  of  course ;  although  these  could  not  be  given 
on  passing  the  biU,  the  interlocutor  of  the  Lord  Ordinary  had  the  same  legal  effect  as  if 
it  had  been  pronounced  in  foro  contradictario  ;  and  the  charger,  who  was,  or  at  least 
must  be,  held  to  have  been  aware  of  the  agent's  right  to  expences,  as  vested  against 
himself,,  could  not,  by  an  extrajudicial  transaction  with  Sloss,  bar  the  agent  from  pro- 
ceeding in  the  action  in  so  far  as  necessary  to  make  the  expences  good. 

Our  law  recognises  both  a  hypothec  and  a  lien  upon  the  process,  and  in  the  expences, 
in  favour  of  the  law  agents  for  his  account  incurred  by  his  labour  and  outlay,  when 
expences  are  awarded  to  his  employer,  whether  with  or  without  a  decree  for  these  like- 
wise in  the  agent's  own  name ;  Bell's  Bankrupt  Law,  4th  edit  voL  ii.  p.  39,  117.  And 
this  right  cannot  be  barred  by  any  extrajudicial  agreement  between  the  principal 
parties;  Hamilton  and  Jeffrey  against  Bryson  and  Service,  17th  June  1813;  Box 
i^inst  Stewart,  3d  July  1818.  There  is  no  difference  between  these  cases  and  the 
present,  the  question  [360]  here  having  been  decided  in  foro  contradictorio ;  as  the 
judgment  passing  the  bill^  and  granting  instant  liberation,  upon  full  answers,  with  pro- 
duction of  the  whole  proceedings  before  the  sheriff  and  a  hearing  of  counsel,  amounted 
to  a  decision  on  the  merits;  although,  by  the  form  of  process,  it  fell  to  come  into 
Conrt^  upon  the  expede  letters,  before  judgment  could  be  obtained  for  the  expences.  It 
must  be  assumed  that  the  charger  did  not  reclaim,  and  declined  to  plead  on  the  expede 
letters  when  they  were  suspended  simpliciter  with  expences,  either  because  he  abandoned 
the  question,  or  because  the  Court  held  it  to  be  so  clearly  against  him,  that  they  would 
not  permit  the  imprisonment  to  be  prolonged,  in  order  to  give  the  charger  an  opportunity 
to  be  further  heard  upon  his  claim  to  use  the  warrant  in  meditatione  fugoB.  Even  an 
interlocutor  in  absence  awarding  expences  is  as  good  a  warrant  to  the  agent  for  arrest- 
ment or  inhibition  as  an  interlocutor  in  faro. 

Kennedy,  in  answers,  after  discussing  the  merits  of  the  question,  maintained — ^The 
afi;ent  has  no  right  whatever  to  go  into  the  merits,  or  to  carry  on  the  litigation  a  single 
step,  to  any  effect  or  purpose  whatever.  Although  the  bill  of  suspension  and  liberation 
was  passed,  and  the  party  liberated,  expences  were  not  awarded  in  the  Bill  Chamber, 
and  ^e  party  could  not  ask  them  without  expeding  and  discussing  the  letters.  The 
submission  therefore  was  entered  into  before  a  single  step  was  taken  in  the  discussion 
either  of  the  merits  or  the'expences. 

From  considerations  of  equity,  it  has  come  to  be  understood  that,  wherever  there  is 
an  award  of  expences,  the  agent  may  not  only  take  the  decree  in  his  own  name,  or  intei^ 
pel  the  losing  party  from  paying  expences  to  the  other  party,  but  also  that  the  losing 
party  cannot^  in  opposition  to  the  agent's  demand,  plead  compensation  upon  a  debt  due 
by  the  principal.  This  right  of  the  agent,  to  this  extent,  being  completely  recognized  in 
law,  cannot  be  defeated  by  any  fraudulent  compromise,  in  circumstances  where  it  has 
either  been  constituted  by  an  award  of  expences,  or  is  on  the  point  of  being  so  consti- 
tuted, or  where  expences  necessarily  follow.  But  it  is  not  alleged  here  that  there  was 
any  such  fraudulent  intention  on  the  part  of  the  respondent  to  defeat  the  agenf  s  right — 
there  is  no  proof  of  fraud  on  the  part  of  Sloss— the  petitioner  had  acquired  no  right 
which  could  be  disappointed  or  defeated,  the  cause  being  in  limine  only ;  and  it  remained 
a  doubtful  point,  whether  the  respondent  would  not  obtain  a  decree  finding  the  letters 
orderly  proceeded,  and  awarding  expences  against  the  suspender.  To  sustain  the  agent's 
right  to  carry  on  the  action  as  to  expences,  in  such  circumstances,  would  be  going  a 
great  deal  farther  than  any  of  the  cases  referred  to  by  the  suspender. 
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The  Oouri  being  of  opinion  that  the  agent  was  entitled  to  go  on  to  diacoBB  the  ezpada 
lettera,  so  to  aa  related  to  ezpences ;  [261]  and  being  alao  of  opinion  that  the  menti  of 
the  question  weie  in  fitvoui  of  the  suspender — altered  the  interlocutor,  and  fonod 
ezpences  due« 

[S.C.,  2  S.  S02.] 


No.  63.       F.C.  N.S.  VII.  261.     29  Mny  1823      2ucl  Div.— Lord  Ktmilly. 

OlBSON,  Pursuer. — J.  A.  Murray,  J.  JSendersonyjun. 

Sir  Patrick  Walker  and  Brother,  Defenders. — Solicitor-Oeneral,  Whigham. 

Bona  fide  Consumption — Public  Officer, — A  deputation  of  the  office  of  heritable  luher 
in  Exchequer  having  been  ultimately  reduced  by  the  principal  usher  on  account  of  a 
vitiation  in  eubstanHcUibus^  though  first  challenged  for  want  of  power,  the  depatia 
found  obliged  to  account  for  the  profits  and  emoluments  of  the  office  from  the  dile 
of  citation. 

The  office  of  heritable  usher  in  Exchequer  belonged  originally  to  Lord  Ballendes; 
and  upon  the  resignation  of  a  former  commission,  which  had  been  purchased,  to  Qwi^ 
Walker  and  William  Walker,  his  father,  a  new  commission  was  granted,  23d  Decembei 
1791,  to  Sir  Patrick  and  George  Walker,  as  deputies,  during  their  lives.  The  prineipil 
office  itself  was  afterwards  purchased  at  a  judicial  sale,  by  James  Gibson,  W.S. ;  and  an 
action  was  brought,  6th  November  1802,  by  him,  for  reducing  the  commission  to  the 
deputies  on  the  usual  ground  of  style,  that  it  was  vitiated  in  euMcuiiialiims.  The 
discussion  went  on  at  first  on  the  ground  of  want  of  power  in  Lord  Ballenden  to  grant 
a  commission  to  subsist  after  his  death,  and  the  process  was  sisted  for  some  time  till  the 
pursuer  produced  a  proper  title,  by  a  decree  of  sale,  which  was  not  done  till  after  a 
litigation  and  compromise  with  Lord  Ballenden's  creditors.  But  when  the  vitiation  wai 
discovered,  being  that  the  name  of  an  instrumentary  witness  was  written  on  an  eraaore, 
and  the  word  '*  witness  "  in  a  different  handwriting,  the  commission  was  reduced  (vide 
Fae.  CM,  [262]  16th  June  1809)  upon  that  ground ;  and  this  judgment  was  affinned 
on  appeal  to  the  House  of  Lords. 

Lord  Pitmilly,  Ordinary,  upon  advising  memorials  as  to  the  remaining  question  of 
accounting  for  the  profits  and  emoluments  of  the  office,  "  Found  that  the  defenders  most 
account  to  the  pursuer  for  the  profits  and  emoluments  of  the  office  of  deputy  usher  d 
Exchequer  from  the  6th  November  1802,  the  date  of  citation  to  this  action,  to  the  time 
the  pursuer  was  put  in  possession  by  a  judgment  of  this  Court  in  1809/' 

A  long  argument  was  maintained  by  both  parties,  founded  on  the  proceedings  in 
the  ranking  of  Lord  Ballenden's  creditors ;  but  this  was  entirely  disregarded  by  (he 
Court  in  deciding  the  question. 

The  defenders  petitioned^  and  pleaded — It  is  a  principal  recognized  by  every  authori^ 
in  the  law  of  Scotland,  that  bona  fides  is  presumed  in  favour  of  a  party  holding  poeeeaaion 
of  a  subject  for  which  he  has  paid  a  fair  and  onerous  price,  and  of  which  he  has  obtained 
possession  from  an  individual  who  had  a  title  to  grant  it ;  Stair,  b.  iiL  tit^  12,  sect  7. 
It  is  the  duty  of  the  pursuer  to  counteract  that  legal  presumption  by  positive  evidence 
of  mala  fides.  There  is  not  one  circumstance  in  the  whole  proceedings  in  this  case 
which  can  militate  against  the  bona  fides  of  the  defenders  till  the  judgment  was  pro- 
nounced in  the  process  of  reduction.  During  the  greater  part  of  the  antecedent  period, 
the  pursuer  had  no  title  to  insist  in  the  action,  and  procedure  was  accordingly  sisted, 
which  is  precisely  the  same  as  if  the  action  had  been  dismissed  in  toto ;  for  if  a  person 
has  no  title,  he  can  do  no  act  which  can  legally  shew  that  the  title  of  another  is  bad; 
and  the  defenders  could  not  be  in  mala  fide,  nor  the  nature  of  their  belief  changed,  hj 
any  act  which  he  did« 

The  commission  was  obtained  for  an  onerous  consideration,  and,  it  is  admitted 
by  the  pursuer,  from  an  individual  who  had  power  to  grant  it.  The  only  defect  on 
which  it  was  challengeable  was  not  of  a  glaring  nature,  as  it  passed  altogether  unnoticed 
by  the  defenders  and  their  father ;  and  it  was  with  the  utmost  hesitation  that  the  judg- 
ment reducing  it  was  pronounced.    In  contracts  which  are  illegal,  they  are  null  a&d 
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Toid  from  the  begiiming ;  bat  where  the  contract  is  perfectly  legal  in  every  respect,  and 
18  only  reduced  on  some  strict  technicality  in  law,  the  plea  of  bona  fides  is  not  so  readily 
to  be  repelled,  or  a  change  of  belief  on  the  part  of  the  possessor  so  easily  supposed* 
To  aay,  in  such  circumstances,  that  citation  must  have  the  effect  of  inducing  malafidest 
is  to  give  to  the  mere  allegation  of  the  pursuer  that  effect  which  can  only  be  produced 
by  a  judgment  of  the  Court.  The  ostensible  ground  of  reduction  was  the  want  of 
power  to  grant  an  effectual  commission  except  during  the  grantor's  life ;  and  it  neither 
was  intended  by  the  pursuer,  nor  did  the  defenders  [263]  understand  that  any  stress 
was  to  be  laid  on  the  usual  words  of  style,  "  that  the  deed  was  vitiated ; "  Dieg,  lib.  50, 
Ut.  16,  c.  109 ;  Stair,  b.  ii.  tit.  1,  sect.  24  j  Ersk,  b.  iL  tit.  1,  sect  25,  27,  29.  Mala 
fides  is  only  induced  from  the  date  of  citation  in  cases  where  the  statement  in  the 
sonunons  carries  along  with  it  the  most  indubitable  conviction  of  its  truth  and  efficacy  ; 
Ih^.  b.  ii.  tit.  6,  sect.  54 ;  Douglas  against  Laird  of  Wedderburn,  19th  July  1664, 
Siaiir;  Leslie  against  Leslie,  13th  February  1745,  Falc;  Bonny  against  Morris,  30bh 
Joly  1760;  Leslie  Grant  against  Dundas,  9th  February  1765;  Duke  of  Eoxburghe 
against  the  Duchess  Dowager,  17th  February  1815 ;  Turner  against  Turner  and  Watson, 
3d  March  1820;  Bowman  against  Henderson,  11th  June  1805;  Elliot  against  Potl^ 
30tb  May  1822. 

The  demand  of  the  pursuer  is  also  unwarranted,  as  the  defenders,  being  public 
ofi&cers,  have  discharged  the  duties  of  a  public  office,  to  the  emoluments  of  which  they 
are  entitled  even  supposing  their  commission  to  be  reducible.  They  were  regularly 
inducted  into  the  office  by  the  Barons  of  Exchequer,  who  ordered  their  commission  to 
be  recorded  in  their  books ;  and  they  received  the  sign-manual  for  the  salary,  which 
is  expressly  granted  to  the  persons  discharging  the  duties  of  the  office.  If  they  had 
refused  to  perform  the  duties  of  the  office,  the  Barons  might  have  forced  them  to  do  so. 
The  rule  of  law  as  to  rent  of  money  or  fruits  does  not  apply.  The  defenders  must  be 
held  as  public  functionaries,  performing  certain  duties,  in  consideration  of  which  they 
received  what  in  law  is  held  to  be  an  alimentary  provision ;  and  if  these  emoluments 
are  consumed  while  discharging  the  daties  of  the  office,  there  can  be  no  claim  for 
restoration,  except  in  cases  of  pesgimafides.  Suppose  the  question — and  this  would 
make  no  difference  on  the  principle — had  related  to  some  of  the  higher  offices  in 
Exchequer,  in  which  there  are  important  and  solemn  duties,  the  argument  of  the 
pursuer  must  go  this  length,  that  all  the  acts  done  by  them,  during  proceedings  such  as 
in  this  case,  must  be  null  and  void,  which  would  be  dangerous  to  public  and  private 
rights;  Simpson  against  College  of  Aberdeen,  7th  June  1809;  Jackson  against 
MDonald,  5th  July  1811. 

The  pursuer  arutoered — The  strict  and  proper  rule  of  law  is,  that  when  a  person  has 
been  found  to  have  right  to  a  subject  which  has  been  withheld  from  him,  he  is  entitled 
to  demand  it,  cum  omni  catua^  from  the  time  when  he  ought  to  have  obtained  possession. 
An  exception  is  no  doubt  made  in  favour  of  bona  fide  possessors ;  bat  bona  fides  is  in- 
dispensable. If  the  possessor  is  aware,  or  has  reason  to  believe  that  his  right  is  bad, 
he  must  restore  the  sabject  and  its  profits ;  and  this  the  more  especially,  if  the  true 
owner  has  claimed  his  right,  and  is  employed  in  taking  the  proper  legal  measures  for 
vindicating  it  In  some  favourable  cases,  no  doubt,  even  the  appearance  of  the  true 
owner,  and  the  judicial  demand  of  his  right,  have  been  found  in-  [264]  -sufficient  to 
entitle  him  to  ask  the  bygone  fruits.  But  in  these  cases,  although  the  right  of  the 
person  in  possession  was  ultimately  set  aside,  yet,  during  the  discussion,  it  appeared  to 
be  as  good,  or  at  least  to  be  nearly  as  good,  as  that  of  his  opponent.  But,  in  general, 
the  instituting  of  an  action  is  sufficient  to  put  him  on  his  guard  to  examine  seriously 
into  the  nature  of  his  right,  and  to  consider  himself  liable  to  account,  unless  there  are 
very  strong  reasons  for  holding  it  to  be  unassailable.  The  defenders,  therefore,  are 
bound  to  bring  clear  and  decisive  proof  of  their  bona  fides  ;  Stair,  b.  ii.  tit.  1  sect.  23. 

Although  the  defenders  had  never,  in  fact,  looked  into  the  commission  prior  to 
citation,  it  cannot  be  believed  that  they  did  not  think  of  examining  it  after  they  were 
cited  in  an  action  for  setting  it  aside,  upon  the  ground,  inter  alia,  that  it  was  vitiated  in 
subsianticUibus ;  and,  if  so,  they  could  no  longer  hope  to  remain  in  office,  as  the  vitiation 
was  tmdoubtedly  inter  substaniicUia  of  the  deed,  and  therefore  fatal ;  and  there  coidd  then 
be  no  bona  fide  possession  ;  Erskine,  b.  ii.  tit  2,  sect  27,  28,  29.  The  bona  fides  of  the 
defenders  could  never  be  restored  by  the  expectation  that  the  pursuer  would  never  be 
able  to  obtain  a  title,  whatever  obstacles  might  be  thrown  in  the  way  of  his  doing  so. 
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The  judicial  sale  could  never  have  been  ultimately  reduced ;  and  it  was  quite  clear  that 
the  pursuer  would  obtain  his  title  at  last ;  and  even  though  there  had  been  a  doubt  on 
the  point,  it  was  prohaMe  ;  and,  therefore,  the  defenders  were  bound  to  hold  themselvei 
liable  to  account;  Agnew  against  Hathom,  15th  July  1746,  Falc.;  Blair  against  Bran 
Stewart,  18th  November  1783. 

Bona  fides  is  also  essential  to  the  defence  founded  on,  the  defenders  being  puUk 
functionaries,  who  have  discharged  the  duties  of  a  public  office,  and,  therefore,  hsTS 
right  to  the  emoluments.  If  a  public  functionary,  knowing  that  he  has  no  right  to  the 
office,  or  not  having  reasonable  grounds  for  such  a  belief,  chooses  nevertheleBB  to  dis- 
chaige  the  duties  in  spite  of  the  endeavours  of  the  true  office-bearer  to  get  him.  ejected, 
he  can  lay  no  claim  to  the  emoluments  of  the  office.  The  true  office-bearer  did  not  wiah 
him  to  interfere,  and  all  along  was  ready  and  willing  to  do  the  duties  himself,  in  the  csk 
of  Jackson  against  MacDonald,  vt  supra,  the  right  had  been  sustained  by  this  Court;  sod 
there  was  therefore  grounds  for  believing  it  good,  and  the  office-bearer  had  been  inducted 
by  the  authority  of  the  Court  in  foro  cotUenHoso,  But  the  Barons  of  Bxchequer  had  no 
jurisdiction  as  to  this  commission ;  and,  indeed,  there  was  no  competition  before  tiiem. 
But  in  truth,  there  were  no  duties  to  be  performed;  and  therefore  the  profits  and 
emoluments  were  not  a  remuneration  for  services,  but  must  be  regarded  in  the  same 
light  as  rent  of  land,  or  interest  of  money. 

The  Court  adhered. 


No.  64.      F.C.  N.S.  Vn.  266.     31  May  1823.     2nd  Div.— Lord  Mackenrie. 

James  Skinnkb,  Writer,  Pursuer. —  W.  Baird,  Oreenshields. 

David  Pat£BSON,  Trustee  on  Cochban  of  Ashkirk's  Sequestrated  Estate, 

Defender. — Jej^ey,  Brovm. 

Hypothec — Lien — Agent. — A  writer's  lien  over  his  client's  papers  subsists  notwith- 
standing he  holds  a  bill  granted  for  the  amount  of  his  business  account. 

A  writer  found  not  to  have  a  lien  over  his  client's  private  papers  in  security  of 
charges  for  professional  business  done  for  behoof  of  a  company  of  which  the  clienl 
was  a  partner — although  the  company  was  dissolved,  and  the  client  had  undertaken 
its  obligations. 

Various  sums  advanced  by  a  writer  in  the  course  of  performing  profesdonal 
business  for  his  client,  and  which  were  closely  connected  with  that  business,  found 
not  to  be  secured  by  his  lien. 

James  Skinner,  writer  in  Edinburgh,  acted  for  many  years  as  law-agent  for 
Archibald  Cochran  of  Ashkirk,  who  died  in  1812.  He  was  then  in  possession  of  the 
title-deeds  and  papers  of  the  deceased,  who  was  due  to  him  an  account  for  prefessional 
business.  He  had  been  also  agent  for  the  company  of  Cochran  and  Brown,  of  which 
Archibald  Cochran,  junior,  the  son  of  the  deceased,  was  a  partner.  This  company  was 
dissolved  in  1807 ;  and  Archibald  Cochran,  junior,  then  became  bound  to  r^ieve  his 
partner  of  the  company  debts,  one  of  which  was  an  account  incurred  to  Skinner  for 
professional  business  done  for  behoof  of  the  company. 

After  Cochran  senior's  death  his  son  continued  to  employ  Skinner  as  his  law-agent 
In  1815  and  1816,  Skinner  rendered  accounts  to  his  client,  which  were  complked  of 
the  debts  of  Cochran  senior,  of  Cochran  and  Brown,  and  of  numerous  payments  made 
on  account  of  Cochran  junior  himsell  For  the  whole  amount  of  these  sums,  Cochran 
granted  in  March  1816  a  promissory  note  in  these  terms: — "On  the  second  day  of 
August  next,  I  promise  to  pay  to  James  Skinner,  Esquire,  writer,  Edinburgl^  or 
order,  fifteen  hundred  and  eighty-two  pounds,  three  shillings  and  tenpence  sterling, 
balance  of  cash  account,  per  vouchers  delivered  up."  In  November  following,  Skinner 
rendered  his  account  of  charges  for  professional  business  done  for  Cochran  junior, 
amounting  to  L.435,  10s.  lid. 

[266]  Interest  was  paid  on  the  bill  down  to  August  1820,  but  no  payment  wv 
ever  made  to  account  of  the  principal  of  either  debt.  In  the  following  year,  Cochrsn 
became  bankrupt ;  and  his  estate  having  been  sequestrated.  Skinner  claimed  a  preference 
in  the  sequestration  for  his  whole  debt,  in  virtue  of  his  alleged  lien  over  the  hankrupf s 
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papers  and  title-deeds.  The  trustee  sustained  the.  preference  for  the  business  account 
incarred  by  the  bankrupt  personally,  with  exception  of  some  few  articles,  but  repelled 
ihe  ekim  on  the  promissory  note. 

Skinner  brought  the  trustee's  decision  under  review;  and  the  Lord  Ordinary,  to 
whom  the  cause  was  remitted,  pronounced  interlocutors,  against  which  both  parties 
reclaimed  to  the  Court. 

I.  The  Lord  Ordinary  *^  Finds  no  sufficient  ground  stated  for  inferring  the  extinction 
of  Mr.  Skinner's  hypothec  to  any  extent  by  novation  or  settlement  of  accounts." 

The  trustee  maintained — ^That  the  agent  having  rendered  his  accounts,  and  having 
taken  a  bill,  the  vouchers  being  at  the  same  time  delivered  up,  must  be  held  to  have 
departed  from  his  right  of  lien  over  his  client's  papers.  The  transaction  amounted  to  a 
novation  of  the  debt ;  Erak.  b.  iii.  tit.  4,  sect.  22.  The  claim  was  liquidated  by  a 
document  of  debt,  which  enabled  the  agent  to  use  immediate  diligence  both  against  his 
client's  person  and  estate,  and  to  charge  interest,  which  in  fact  had  been  paid  to  him. 
The  obligation  previously  standing  on  open  account  was  in  consequence  done  away, 
and  of  course  all  rights  dependent  on  that  obligation.  « 

In  the  case  of  Cowell  v,  Simpson,  16  Fes.  p.  265,  the  law  was  so  laid  down  by 
Lord  Chancellor  Eldon ;  and  the  circumstances  of  its  being  an  English  case  does  not 
weaken  its  authority,  the  attorney  or  law-agent's  lien  beiug  the  same  in  principle  under 
both  systems  of  law.  The  decision  in  the  ranking  of  Hamilton  of  Frovenhall's 
creditors,  9th  August  1781,  founded  on  by  the  agent,  was  pronounced,  not  by  the 
Courts  but  by  the  Lord  Ordinary.  The  doubt  raised  in  the  case  of  Linning  against 
DoiiglaSy  27th  June  1821,  even  although  the  bond  granted  to  the  writer  by  his 
employer  bore  an  express  reservation  of  the  right  of  hypothec,  makes  that  an  authority, 
at  leasts  not  against  the  plea  now  maintained. 

Answered. — It  is  a  fixed  doctrine  in  the  law  of  Scotland  that  the  acceptance  of  a 
new  document  of  debt  does  not  presume  a  discharge  of  the  prior  obligation,  which 
continues  to  subsist  as  a  collateral  or  corroborative  security,  unless  the  new  document 
expressly  bear  to  be  in  satisfaction  of  the  prior  obligation,  or  it  be  otherwise  instructed 
that  such  was  the  intention  of  parties;  Stair,  b.  L  tit  18,  sect.  8;  Bank.  b.  i.  tit.  24, 
sect.  37  ;  Ersk.  b.  iii.  tit.  4,  sect.  22. 

[267]  A  promissory  note  granted  for  a  part  or  the  whole  of  a  debt^  due  on  open 
account^  is  a  mere  liquidation  of  the  debt,  fixing  its  amount  by  a  probative  docoment, 
and  giving  the  creditor  some  facilities  for  recovering  payment.  It  indicates  no  intention 
of  abandoning  any  separate  or  previous  obligation,  but  rather  a  purpose  of  rendering 
such  obligation  more  effectual  Upon  this  principle,  the  Court  decided  the  case  of 
Campbell  against  Campbell's  Trustees,  19th  May  1797;  and  the  precise  point  in 
question  was  determined  in  the  ranking  of  Frovenhall's  creditors,  mtpra.  The  judg- 
ment was  pronounced  by  Lord  BLailes,  as  Ordinary ;  and  the  objection  appears  to  have 
been  considered  so  hopeless  that  it  was  not  urged  farther,  although  the  parties 
objecting  prolonged  the  litigation  on  other  grounds.  In  the  case  of  Linning  against 
Donglas,  supra,  besides  the  bond  mentioned,  a  bill  also  was  granted  by  the  client ;  and, 
as  ti  contained  no  reservation  of  the  lien  on  his  title-deeds,  according  to  the  doctrine  on 
the  other  side,  the  Court  ought  to  have  repelled  the  objection  on  the  bond,  but 
sustained  it  on  the  bill.  The  law  of  England  cannot,  with  any  propriety,  be  referred  to 
as  a  rule  for  the  decision  of  this  question.  The  very  case  upon  which  the  trustee 
founds  ^ews  that  the  obligations  arising  out  of  the  relation  of  agent  and  client  are,  in 
certain  important  respects,  totally  dissimilar  in  the  two  systems. 

n.  The  Lord  Ordinary  farther  *'  Finds  that  Mr.  Skinner  has  no  hypothec  on  the 
proper  writings  of  Archibald  Cochran  senior,  or  junior,  for  his  business  account  due  by 
the  company  of  Cochran  and  Brown ;  and,  therefore,  that  he  has  no  preference  in  this 
ranking  for  said  account." 

The  agent  pleaded — ^The  ground  upon  which  this  finding  is  attempted  to  be 
supported  is,  that  the  company  was  the  proper  debtor,  and  Cochran  only  liable  as 
guarantee.  But  there  is  no  room  for  thus  distinguishing  between  the  company  and  its 
partners  in  the  present  question.  In  law,  as  in  fact,  the  individual  partners  were  the 
agenf s  employers.  They  became  his  debtors  from  the  very  moment  any  piece  of 
busioess  was  executed  by  him  in  pursuance  of  their  instructions.  During  the 
subsistence  of  the  company,  he  might  have  constituted  his  claim  at  once  both  against  ^ 
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the  partnera  and  the  company ;  and,  upon  doing  so,  it  would  have  been  competeiU  to 
enforce  payment  by  the  immediate  use  of  personal  diligence.  It  may  be  trae^  in 
general,  that  a  company  creditor  must  first  proceed  against  the  company  before  he  eto 
be  entitled  to  attach  the  private  estate  of  an  individual  partner ;  althoogh  the  existeoee 
even  of  that  limitation  may  be  doubted  in  the  present  case,  the  bankrapt  being  tbe 
principal  partner,  and  in  fact  the  agent's  immediate  employer.  But  this  limitaSum 
necessarily  ceased  upon  the  dissolution  of  the  copartnership ;  Bogle's  Creditors  agusst 
Ballantyne,  8th  July  1793 ;  Scott  against  Hall  and  [268]  Bissett,  13th  Jane  1809;  tt 
all  events  it  cannot  avail  any  one  in  right  of  the  bankrupt,  who,  by  express  agreemcioft) 
took  the  company  obligations  upon  himself.  If  the  agent  had  owed  a  debt  to  the 
bankrupt  privaio  nomine^  he  would  certainly  have  been  entitled  to  compensate  it  witk 
a  debt  for  business  done  for  the  company  of  Cochran  and  Brown.  And  upon  the  veiy 
same  principle,  he  must  have  an  equally  good  right  to  retain  the  bankrupt's  papeta,  bj 
means  of  which  he  obtains,  not  payment  indeed,  but  what  is  equivalent  in  tbis  question, 
security  for  his  debt 

Answered — It  is  only  as  having  been  a  partner  of  Cochran  and  Brown  tbat  payoMsK 
of  the  account  due  by  that  company,  for  business  done  for  its  behoof,  is,  or  can  be, 
claimed  from  the  bankrupt  But  a  company  is  in  law,  with  regard  both  to  claims  and 
debts,  a  separate  person  from  the  individual  partners,  who  are  held  to  be  only  Itable 
eubsidiarii^  and  upon  failure  of  the  company  to  discharge  its  obligations ;  BelTs  Cbm. 
vol.  ii.  p.  619.  And,  therefore,  unless  it  could  be  maintained,  which  confessedly  it 
cannot^  that  a  client's  private  papers  may  be  retained  in  security,  not  merely  of  his  own 
proper  debt,  but  also  of  a  debt  due  to  the  agent  for  professional  business  done  for  behoof 
of  any  third  party  for  whom  the  owner  of  the  papers  happens  to  be  ultimately  respon- 
sible, it  is  impossible  that  there  can  exist  in  law  any  lien  over  the  bankrupt's  writings 
and  title-deeds  in  respect  of  the  company  debt  in  question. 

It  is  entirely  beside  the  present  question  to  refer  to  cases  in  order  to  prove  tha^ 
after  the  dissolution  of  a  company,  a  partner,  being  sued  for  a  company  debt,  is  entitled 
to  plead  compensation  upon  a  private  debt  due  to  him  by  the  company  creditor.  And 
it  is  equally  so  to  found  on  the  fact^  that  Cochran  took  upon  himself  the  debts  of 
Cochran  and  Brown,  the  question  not  being  whether  he  is  individually  liable  for  the 
account  of  business  done  for  that  company,  but  whether  the  agent  has  a  preference— a 
question  turning  entirely,  as  the  trustee  maintains,  upon  this  point,  whether  a  company 
is  to  be  regarded  as  a  separate  person  from  its  individual  partners. 

III.  The  Lord  Ordinary,  in  the  third  place,  "Finds  that  Mr.  Skinner  has  an 
effectual  hypothec  for  the  business  account  originally  due  to  him  by  Archibald  Cochran 
junior ;  but  finds  that  in  this  business  account  the  following  articles  cannot  be  included, 
viz,  duty  on  William  Ker's  legacy,  L.6 ;  King's  duty  on  legacies,  L.83,  3s.  7d. ;  aleo 
King's  duty  on  residue,  L.5,  128.  3d. ;  account  for  advertising  bleachfield,  L.3,  7&  6d.; 
Atamp  for  inventory  of  Mr.  Cochran  senior's  personal  estate,  L.75;  composition  for 
charter  from  the  Duke  of  Buccleuch,  L.525,  7s.  8d. ;  balance  of  composition  fees  from 
the  town  of  Musselburgh,  L.1,  15s.  8d. ;  composition  for  entry  as  singular  [269]  suc- 
cessor, L.7,  7s.  Id.  paid  in  Exchequer — ^in  respect  that  none  of  these  articles  are  within 
the  necessary  or  reasonable  and  ordinary  disbursements  of  a  writer  in  carzying  on 
business." 

The  agent  maintained — That  it  was  only  cash  transactions  unconnected  with  a 
writer's  employment  that  it  had  been  thought  expedient  to  exclude  from  the  operation 
of  the  right  of  retention  over  his  client's  papers.  To  make  the  right  truly  beneficial,  it 
must  apply  not  merely  to  a  recompence  of  the  writer's  labour,  but  to  the  sums  disbursed 
by  him  in  oitler  to  render  that  labour  availing ;  Ayton  against  Colville,  27th  November 
1705,  Fount.;  Finlay  against  Syme,  23d  January  1773;  Ranking  of  Provanhall's 
Creditors,  eupra;  Bell's  Com.  vol.  ii.  p.  117,  4th  edit;  but  the  whole  of  the  articles 
specified  in  the  interlocutor  fall  within  this  description,  consisting  of  sums  advanced  in 
the  course  of  the  agent's  professional  employment,  and  for  the  furtherance  of  that 
employment;  and,  accordingly,  sundry  charges  connected  with  these  payments  have 
been  found  by  the  interlocutor  under  review  to  fall  within  the  hypothec 

But,  independently  of  the  general  right  of  retention  for  the  whole  of  the  disputed 
articles,  the  agent  has  a  special  lien  over  the  charters  obtained  from  Exchequer  and  the 
Duke  of  Buccleuch,  together  with  the  relative  sasinee,  in  security  of  the  compodti< 
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paid  lor  these  feililea.  The  charters  were  acquired  solely  by  means  of  his  labour  and 
money;  and  the  right  of  retention  seems  equally  applicable  to  the  latter  as  to  the 
former.  Snch  a  right  is  strictly  analogous  to  ^e  limited  right,  which  belongs  to 
manofactorers,  of  retaining  the  subject  on  which  they  have  expended  labour  and  money 
till  they  have  been  re-imbursed  for  both. 

In  the  case  of  Lidderdale's  Creditors  against  Nasmyth,  5th  July  1749,  KUk,  which 
is  chiefly  relied  on  by  the  trustee,  an  article  of  L.160  Scots,  paid  by  the  agent  as  the 
non-entry  and  relief  due  to  the  Crown,  on  occasion  of  his  client  being  infeft  on  his 
service  and  retour,  was  found  not  to  be  coyered  by  the  hypothec  But  the  ground  of 
the  judgment,  as  appearing  from  Kilkerran's  report  of  the  case,  was,  that  the  payment 
had  been  made  in  fulfilment  merely  of  a  previous  engagement  come  under  for  the  client^ 
and  which  the  Court  held  not  distinguishable  from  an  ordinary  cautionary  obligation ; 
and  in  this  light,  accordingly,  that  decision  was  viewed  in  the  case  of  Grant  against 
Robertson,  28th  February  1801. 

Afutoered — The  disputed  articles  are  mere  advances  of  cash  by  the  agent  for  the 
accommodation  of  his  client ;  and,  from  their  nature  and  magnitude,  are  not  such  sums 
as  a  writer  is  bound  or  expected  to  advance  in  the  ordinary  course  of  business.  The 
ease  of  the  Creditors  of  Lidderdale,  wpra,  has  been  considered  as  settling  the  law  on 
this  point.  There  is  plainly  no  ground  for  the  limited  view  taken  of  that  decision  by 
the  opposite  party.  [270]  For  the  obligation  said  to  have  been  come  under  by  the 
writer  to  pay  the  Crown  dues  was  not  undertaken  at  the  client's  request;  on  the 
contrary,  the  obligation  consisted  merely  in  his  engaging,  as  he  was  professionally  bound 
to  do,  in  compliance  with  the  clause  in  the  precept,  capiendo  securitaiem^  to  pay  the 
non-entry  and  relief-duty  to  the  Crown,  upon  his  client's  infeftment ;  and,  therefore, 
had  the  sum  been  such,  in  other  respects,  as  is  secured  by  the  writer's  lien,  the  mere 
circumstance  of  his  engaging  for  the  payment  of  it  would  not  have  withdrawn  it  from 
the  operation  of  that  security.  Accordingly,  neither  Falconer  nor  Elchies,  who  also 
report  the  case,  allude  to  that  consideration  as  at  all  entering  into  the  rcUio  of  the 
judgment. 

It  is,  therefore,  not  enough  for  bringing  a  payment  of  money  within  the  operation  of 
the  lien,  that  it  was  made  in  connexion  with  the  business  in  which  the  agent  has  been 
employed,  and  for  performance  of  which  an  account  has  been  incurred,  even  although 
the  business  be  of  such  a  nature  as  falls  under  a  writer's  peculiar  province,  which  may 
be  doubted  in  regard  to  some  of  the  disputed  articles.  When,  indeed,  it  is  considered, 
that  the  writer's  lien  is  now  held  to  be  preferable  to  an  heritable  debt  due  by  the  client, 
though  the  security  was  completed  before  the  business  account  was  incurred,  the  interest 
of  creditors  requires  that  the  preference  should  not  be  extended  beyond  the  necessary 
sums  for  carrying  on  his  ordinary  professional  employment,  and  certainly  not  to  such 
large  advances  of  cash  as  those  in  question. 

The  Court  unanimously  adhered  to  the  interlocutor  in  toto» 
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Watson,  Charger. — Cuninghame. 

M'Ara,  Suspender. — G.  J,  Bell,  Oilliea, 

BUI  of  Exchange — Process — Summary  Diligence, — Summary  diligence  against  the 
drawer  found  incompetent^  and  that  the  charge  could  not  be  turned  into  a  libel, 
on  a  bill  where  the  indorsation  had  been  vitiated  by  altering  the  name  of  the  indorsee, 
although  it  was  alleged  that  it  was  done  in  conformity  with  the  original  intention  in 
drawing  the  bilL 

James  M'Ara  drew  a  bill  on  Archibald  Ijiidlaw,  which  was  accepted  by  him,  and 
indorsed  by  the  drawer,  to  '^  Mr.  WHliam  Watson,  or  order.''  The  bill  was  drawn,  for 
the  accommodation  of  Laidlaw,  for  the  price  of  some  cattle  he  had  purchased,  and  was 
put  into  his  hands.  Upon  delivering  it  to  the  agent  for  the  seller  of  the  catUe,  it  was 
discovered  that  there  was  a  mistake  in  the  indorsation,  as  the  seller's  name  was  Thomas 
Wation,  and  not    WiUiam,    The    agent    for    the    seller,   therefore,   in  presence  of 
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Laidlaw,  and  by  his  authority,  conected  the  mistake — ^received  the  bill — and  gave  aa 
order  of  delivery  for  the  catUe. 

A  charge  being  given  to  M'Ara  in  the  name  of  TJumuu  Watson,  he  suspended,  on 
the  ground  of  vitiation ;  and  the  bill  of  suspension  having  been  passed,  Lord  Crin^e^ 
of  consent  of  the  charger,  turned  the  charge  into  a  libel,  and  decerned  against  tiie 
suspender  and  defender. 

The  suspender  petitioned  and  pleaded — ^The  name  of  the  payee  of  a  bill  ia  by  far  tbe 
most  important  part  of  it ;  and,  therefore,  the  law  must  be  to  the  last  degree  jealous  of 
any  attempt  to  alter  it  If,  for  the  sake  of  correcting  an  alleged  error,  the  charger  vis 
entitled  to  delete  the  Chrietian  name  of  the  payee,  and  substitute  another,  he  might 
have  had  the  power  to  alter  both  the  Christian  and  surname,  and  introduce  a  different 
name  altogether.  As  the  indorsation  originally  stood,  he  could  not  have  obtained  ietten 
of  homing  in  his  own  name ;  and  he  was  not  authorised  to  alter  the  indorsation,  so  as 
to  render  the  bill  the  foundation  of  summary  diligence  at  his  instance,  without  the 
drawer's  [272]  consent ;  BdVs  Bankrupt  Law,  4th  edit.  vol.  L  p.  301 ;  Bryce  ag^dnst 
Dickson,  16th  November  1810;  Callender  against  Eilpatrick,  10th  December  181S; 
Chiity  an  BiOs,  6th  edit.  p.  100. 

Even  although  it  were  admitted  that  an  alteration  in  a  bill  for  the  purpose  of 
correcting  a  mistake,  and  in  furtherance  of  the  original  intention  of  the  parties,  would 
not  invalidate  the  bill,  the  exception  would  be  inapplicable  to  the  present  questioB. 
The  charger  does  not  pretend  that  any  agreement  ever  took  place  between  him  and  the 
suspender  on  the  subject  of  the  bill ;  and  there  is,  therefore,  no  ground  for  holding  thsS 
he  must  have  intended  to  indorse  the  bill  in  his  favour.  In  point  of  fact,  he  intended 
to  indorse  the  bill  to  WtUiam  Watson  in  Morpeth,  a  person  who  may  very  possibly 
exist  at  this  moment,  and  of  whose  existence,  at  all  events,  the  suspender  entertained 
the  fullest  conviction  when  he  drew  and  indorsed  the  bill ;  and  it  is  quite  enough  that 
he  never  did  intend  to  indorse  the  bill  in  favour  of  the  charger.  In  England,  where  a 
bill  has  been  made  payable  to  a  fictitious  person,  it  has  been  held  to  constitute  a  valid 
obligation  against  such  of  the  parties  as  were  in  the  knowledge  that  the  payee  was  a 
fictitious  person ;  but  even  as  against  them  the  remedy  by  the  holder  has  never  been 
considered  to  be  by  obliterating  the  fictitious  name  and  substituting  his  own,  but  bj 
declaring  upon  the  bill  as  payable  to  the  bearer.  But  the  suspender  did  not  indorse  tiie 
bill  in  favour  of  a  person  whom  he  knew  not  to  exist. 

Although  it  were  proved  that  Laidlaw,  the  acceptor,  agreed  to  the  alteration,  his 
consent  might  perhaps  be  pleadable  against  himself,  but  can  never  supply  the  absence 
of  that  of  the  suspender.  The  mandate  implied  in  the  suspender's  delivery  of  the  bill 
to  Laidlaw  might  have  been  a  very  sufficient  warrant  for  his  putting  it  into  the  hands 
of  the  payee ;  but  it  could  neVer  extend  further.  His  control  over  the  bill,  either  in 
the  character  of  mandatary  or  any  other,  was  circumscribed  in  the  most  effectual  manner 
by  the  suspender  indorsing  it  to  a  particular  person.  The  delivery  of  accommodation 
bills,  though  possessing  the  usual  privileges  of  onerous  bills,  into  the  hands  of  the 
person  for  whose  benefit  they  are  granted,  can  never  invest  that  person  with  authoritf 
to  give  his  consent^  on  behalf  of  the  other  parties,  to  any  alteration  whatever  of  the 
document. 

The  charger  answered — Although  a  bill  truly  and  honestly  designed  for  a  real  and 
known  individual  could  not  be  summarily  appropriated  to  another  merely  by  deletion, 
or  the  substitution  of  Thomas  for  WtUiam^  yet  it  is  equally  plain,  both  in  law  and 
common  sense,  that  a  bill  truly  intended  for  a  certain  person  can  never  be  cancelled  and 
rendered  useless  because  there  has  been  an  undoubted  clerical  error  committed  as  to  the 
christian  name,  which  has  been  discovered  and  rectified  before  the  delivery  or  publica- 
tion of  the  bill,  and  the  advance  of  money  on  it.  The  necessary  and  open  alteration  of 
a  palpable  mistake  in  a  bill  or  any  other  document  is  quite  different  from  an  eiamie, 
[273]  and  can  in  no  view  be  spoken  of  as  a  vitiation ;  Henderson  against  Hay,  20th 
February  1802 ;  Fairweather  against  Allison,  12th  February  1817 ;  Cordwell  against 
Martin,  1  Campbell,  p.  79 ;  Kennedy  against  Nash,  1  Starkie,  p.  462 ;  Jacobs  against 
Hanton,  2  Starkte,  p.  45. 

The  indorsation  was  in  fact  just  an  indorsation  to  a  fictitious  person;  for  the  sus- 
pender says  he  thought  he  was  indorsing  the  bill  to  a  person  whom,  confessedly,  he  did 
not  know,  and  who  in  fact  has  no  existence ;  and  when  can  a  bill  be  held  as  granted  to 
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a  fictitious  payee  if  it  be  not,  in  the  case  of  an  indorsation  to  a  name  unknown  to  the 
diawer,  to  an  alleged  person  whom  he  never  saw,  and  who  on  inquiry  is^  found  not  to 
exist  1  The  rule  of  the  English  law,  therefore,  becomes  applicable,  that  the  bill  becomes 
as  payable  to  bearer  j  Tatlock  against  Harvies,  5  Term.  Rep.  p.  174;  Ckitiy  on  Bills. 
p.  77. 

The  agent  for  the  charger,  to  whom  the  bill  was  delivered,  was  well  entitled  to 
consider  Laidlaw  as  authorised  to  assent  to  the  very  simple  and  necessary  correction  on 
the  indorsation.  It  is  admitted  that  the  suspender  put  his  name  on  the  bill  merely  as 
an  accommodation  to  Laidlaw  without  value,  and  gave  him  the  custody  and  disposal  of 
it  to  the  creditor,  whoever  he  might  be,  that  was  to  receive  it.  Laidlaw  was  therefore 
constituted  by  the  suspender  as  his  agent  in  this  matter,  with  power,  before  delivery  of 
the  bill,  to  do  what  was  necessary  to  make  it  available  for  the  purpose  for  which  it  was 
originally  intended ;  and  the  suspender  was  bound,  both  in  law  and  justice,  by  the  act 
of  his  mandatary. 

An  argument  was  also  maintained  by  the  parties  as  to  another  alleged  alteration^  by 
another  acceptor  having  added  his  subscdption  after  the  bill  was  given  by  the  suspender 
to  Laidlaw ;  but  the  question  was  decided  entirely  on  the  point  reported. 

The  Court  were  of  opinion  that,  whatever  might  be  the  case  if  an  ordinary  action 
had  been  raised,  founded  on  the  circumstances,  the  bill,  with  the  admitted  vitiation, 
could  not  be  a  warrant  for  summary  diligence  :  and,  therefore,  the  charge  coald  not  be 
turned  into  a  libel,  as,  in  that  way,  the  charger  got  the  benefit  of  caution  from  the  sus- 
pender, which  he  was  not  entitled  to.  They,  therefore,  altered  the  interlocutor,  and 
found,  in  respect  of  the  alteration  in  the  name  of  the  indorsee,  that  the  bill  did  not 
afford  sufficient  ground  for  summary  diligence,  and  suspended  the  letters ;  reserving  to 
the  charger  any  claim  competent  to  him  in  an  ordinary  action. 

[S.C.,  2  S.  318 ;  cf.  Bills  of  Exchange  Act,  1882,  sec.  64.] 


No.  66.        F.C.  N.S.  VIL  274.     6  June  1823.     let  Div.— Lord  Alloway. 

Lawrib,  Pursuer. — Oreenshields. 

Stbvart,  Mknzibs,  and  Langmuib,  Defenders. — Forsyth,  Cathcart. 

Cautioner. — Several  cautioners  binding  themselves  in  the  same  bond  for  separate  and 
distinct  sums  for  the  same  individual,  and  declaring  that  they  were  not  bound 
singuli  in  solidum — held  that  there  was  inter  se  no  claim  for .  communication  of 


Robert  Menzies,  having  become  bankrupt,  offered  a  composition  to  his  creditors,  pay- 
able in  three  instalments.  For  payment  of  the  third  instalment,  he  proposed,  as 
cautioners,  Stewart,  King,  Graham,  Lawrie,  Menzies,  and  Langmuir.  The  offer  being 
accepted,  these  cautioners  executed  a  bond,  whereby  the  obligants  bound  and  obliged 
themselves,  and  their  ^'respective  heirs  and  successors,  to  warrant  the  due  payment  of 
the  said  Eobert  Menzies's  composition  bills  for  the  last  instalment  of  his  said  composi- 
tion, payable  upon  the  18th  day  of  July  1820,  each  of  us  to  the  extent  of  the  sums  an- 
nexed to  our  subscriptions  herein  before  and  after  specified,  viz.  I  the  said  James 
Stewart  to  the  foresaid  extent  of  L.1000  sterling;  I  the  said  William  King  to  the  fore- 
said extent  of  L.200  sterling;  I  the  said  Thomas  Graham  to  the  like  extent  of  L.200 
sterling;  I  the  said  Thomas  Lawrie  to  the  said  extent  of  L.500  sterling;  I  the  said 
James  Menzies  to  the  said  extent  of  L.300  sterling;  and  I  the  said  William  Langmuir 
to  the  said  extent  of  L.300  sterling — amounting  in  whole  to  L.2500  sterling,  being 
considered  more  than  adequate  for  the  said  purpose;  and,  in  the  event  of  the  said 
Robert  Menzies  failing  to  pay  the  bills  granted  by  him  for  the  last  instalment  of  the 
said  composition  allenarly,  when  these  bills  become  payable  on  the  said  18th  day  of  July 
1820,  then,  and  in  that  case,  we  bind  and  oblige  ourselves,  and  our  respective  heirs  and 
successors,  to  make  payment  to  the  said  James  Miller  (cashier  of  the  Union  Bank, 
Paisley)  in  trust,  for  behoof  of  the  creditors  of  the  said  Eobert  Menzies,  of  the  afore- 
said sums,  each  for  himself,  as  particularly  before  stated,  to  the  extent  foresaid,  and  no 
farther,  and  the  lawful  interest  thereof  from  the  said  18th  day  of  July  1820,  when  the 
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ttid  bills  fell  due,  until  payment  of  the  same,  or  such  parte  or  portions  of  the  said  mni 
lespectiYely  aa  shall  be  found  necessary  [276]  for  paying  the  said  last  instalment  of  tb 
said  composition,  and  that  according  to  the  amount  of  the  said  sums  subscribed  hj  u 
respectively,  so  as  to  enable  him,  the  said  James  Miller,  to  pay  the  creditors  of  the  aid 
Robert  Menzies  the  said  last  instalment,  or  the  deficiency  that  may  remain  thereof; 
declaring  always,  as  it  is  hereby  expressly  provided  and  declared,  that  each  of  us  ahall 
be  liable  only  to  the  extent  of  the  sums  which  we  have  individually  become  bound  to 
pay,  as  herein  particularly  before  stated,  and  no  farther ;  and  that,  in  the  event  of  tbe 
said  Eobert  Menzies  being  unable  to  retire  his  bills  for  the  said  last  instalment^  or  of  any 
deficiency  arising  thereon,  we  are  to  be  liable  only  for  our  respective  proportions  of  sock 
deficiency,  according  to  the  extent  of  our  several  subscriptions,  and  not  in  mdidum  for 
each  other ;  which  bond  and  obligation  we  bind  and  oblige  ourselves  and  our  foreaaidi 
to  warrant  at  all  hands." 

After  paying  the  first  instalment,  Menzies,  unable  to  meet  the  other  two,  was  nqm- 
trated.  Lawrie  paid  the  L.500  which  he  had  undertaken  by  the  bond.  Having  reasoD, 
however,  to  think  that  Stewart,  Menzies,  and  I^ngmuir,  three  of  the  other  cautioaen, 
had  entered  into  arrangements  with  the  bankrupt,  whereby  they  had  obtained  an  alnort 
total  relief,  he  raised  an  action  against  them  for  the  communication  of  such  eases  u 
they  had  themselves  received.  It  is  unnecessary  to  detail  the  alleged  transactiou 
between  these  three  cautioners  and  the  bankrupt,  as  the  point  to  be  reported  dependi 
merely  upon  the  legal  obligation  created  by  the  bond.  The  Lord  Ordinary  found  "  that 
the  defenders  were  not  earrei  with  the  pursuer,  but  that  each  of  the  parties  was  booxid 
to  the  amount  of  his  own  individual  subscription,  in  the  same  manner  as  if  the  obliga- 
tions had  been  granted  by  separate  and  distinct  bonds :  Finds  that  the  sales  (of  distilieiy 
utensils)  made  by  Menzies  to  the  defender,  Stewart,  are  said  not  to  be  challengeable 
either  upon  the  Act  1621  or  1696 ;  and  that  the  trustee  for  the  creditors  of  Menziea's 
sequestrated  estate  has  not  yet  brought  any  reduction  of  these  sales:  Finds  that, 
although  the  effect  of  the  sales  may  be  to  enable  Stewart  to  plead  compensation,  uponhia 
own  individual  obligation,  to  the  extent  of  any  part  of  the  price  of  the  distillery  utenaila 
not  paid,  by  which  he  may  relieve  himself — ^yet  there  are  no  legal  grounds  by  which  be 
may  be  compelled  to  communicate  that  plea  of  compensation  to  the  other  persons  who 
had  become  bound  for  the  respective  obligations  undertaken  by  them,  in  payment  of 
this  compensation :  Finds  also,  that  the  same  reialt  must  be  appUed  to  the  plea  of  com- 
pensation maintained  by  James  Menzies;  therefore,  sustain  the  defences;"  reserving 
action  to  the  trustee  on  grounds  of  collusion  or  fraud,  if  any. 

Lawrie  petitioned^  and  contended — A  co-cautioner  is  bound  to  communicate  benefita 
or  payments  obtained  by  him  individually ;  [276]  Enik.  Inst,  b.  iii.  tit  3,  sec.  68.  That 
is  the  case  where  the  cautioners  are  bound  singidi  in  eolidum  ;  and  the  same  right  of 
relief  exists  where  the  cautioners  are  bound  for  different  sums.  In  the  latter  instance, 
the  only  difference  is,  that  the  extent  of  the  relief  is  varied.  The  present  was  a  joint 
bond  granted  for  a  joint  purpose  for  the  same  debtor  to  the  same  creditors.  The 
cautioners  were  in  a  very  different  situation  from  what  they  would  have  been  had  there 
been  individual  and  distinct  bonds.  The  whole  cautioners  were  intimately  connected 
with  one  another,  and  in  their  obligations  and  relief  cannot  be  separated;  Campbell 
against  Campbell,  18th  July  1775;  Milligan  against  Glen,  20th  May  1802. 

The  defenders  answered — ^The  cautioners  here  were  not  bound  singtdi  in  ioHdumf  aa 
in  ordinary  bonds  of  caution.  Their  obligations  were  limited ;  and  no  liability  for  the 
solvency  of  each  other  was  incurred.  The  rights  of  parties,  being  previously  diatineti 
are  not  amalgamated  and  confused  because  these  various  rights  are  contained  in  one  deei 
The  authorities  cited  do  not  apply.  There  was  no  room  for  mutual  responsibility  or 
relief.  The  cautioners  here  may  be  compared  to  underwriters — each  is  liable  only  for 
the  amount  he  has  taken.  There  is  nothing  illegal  in  his  effecting  a  back  insurance  for 
his  own  security ;  but  that  he  is  not  bound  to  communicate  to  his  fellow-underwriten ; 
JSrsk,  Inst  b.  iii.  tit,  3,  sect.  70 ;  Creditors  of  Fisher  against  Creditors  of  Campbell, 
18th  December  1778. 

The  Court  felt  some  difficulty  on  the  point,  arising  from  the  unity  of  the  traDsaelioii; 
but,  by  a  majority,  they  adhered ;  and  afterwards  refused  a  reclaiming  petition  with 
answers, 

[S.C.,  2  S.  327.] 
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No.  67.        F.C.  N.S.  VII.  277.     10  June  1823.     let  Div.— Lord  AUoway. 

NiSBBT,  Pursuer. — Fullerton. 

MONCRIEFFE,  Defender. — Keay. 

TaSzie, — In  an  entail,  the  prohibition,  that  it  shall  not  be  in  the  power  of  the  heirs  of 
tailzie  "  to  burden  the  lands,  in  whole  or  in  part,  with  debts  or  sums  of  money,''  held 
to  be  synonymous  with  a  prohibition  against  contracting  debt. 

The  entail  of  the  lands  of  Gappledrae  and  others  was  executed  by  Moncrieffe  of 
Moredun  in  1784.  The  prohibitory  clause  beara,  ''That  it  shall  not  be  in  the  power  of 
the  said  Sir  Thomas  Moncrie£fe,  my  grand-nephew,  nor  of  any  of  the  heirs-male,  general, 
and  of  tailzie,  to  sell,  alienate,  impignorate,  or  dispone  the  said  lands  and  estate,  or  any 
part  thereof,  whether  irredeemably  or  under  reversion,  nor  burden  the  same,  in  whole  or 
in  part,  with  debts,  or  sums  of  money,  infeftments  of  annualrent,  or  any  other  servitudes 
or  burdens  whatever,  nor  to  do,  commit^  or  grant  any  act  or  deed,  civil  or  criminal, 
directly  or  indirectly,  in  any  sort,  whereby  the  said  lands  and  estate,  or  any  part  thereof, 
may  be  affected,  apprised,  adjadged,  forfeited,  or  become  escheated  or  confiscated,  or  any 
manner  of  way  evicted  from  the  heirs  of  tailzie,  or  the  present  entail,  or  the  order  and 
succession  herein  contained  prejudged,  hurt,  or  changed."  The  irritant  clause  is  in 
these  terms : — "  And  also  with  and  under  the  following  declarations,  as  it  is  hereby 
expressly  provided  and  declared,  that  upon  every  contravention  which  may  happen  by 
and  through  the  said  Thomas  Moncrieffe,  my  grand-nephew,  or  any  of  the  heirs-male, 
general,  and  of  tailzie,  their  failing  to  perform  all  and  each  of  the  conditions,  or  acting 
contrary  to  all  or  any  of  the  restrictions  (excepting  only  as  herein  before  excepted  and 
allowed),  it  is  hereby  expressly  provided  and  declared,  that  not  only  the  said  lands  and 
estate  entailed,  or  to  be  entailed,  shall  not  be  burdened  with,  or  liable  to,  the  debts  and 
deeds,  acts  and  crimes  of  the  said  heirs  of  entail,  but  also  all  such  debts,  deeds,  and 
acts  contracted,  granted,  or  committed  contrary  to  these  conditions  and  restrictions,  or 
to  the  true  intent  and  meaning  of  these  presents,  shall  be  of  no  force,  strength,  or  effect, 
and  shall  be  unavailable  against  the  other  heirs-male,  [278]  general,  and  of  tailzie,  and 
who,  as  well  as  the  said  lands  and  estate,  shall  be  nowise  burdened  therewith,  but  freed 
therefrom,  in  the  same  manner  as  if  such  debts  and  deeds  had  not  been  contracted  or 
granted,  or  such  acts  of  omission  or  commission  had  never  happened  or  been  committed." 
The  words  of  the  resolutive  clause  are : — "  It  is  hereby  expressly  provided  and  declared, 
that  in  case  the  said  Sir  Thomas  Moncrieffe,  my  grand-nephew,  or  any  of  the  said  heirs- 
male,  general,  and  of  tailzie,  shall  contravene  the  before-written  conditions,  provisions, 
reetrictions,  limitations,  and  others  herein  contained;  that  is,  if  they  shall  fail  and 
n^lect  to  obey  or  perform  the  said  conditions  and  provisions,  and  every  one  of  them, 
or  shall  act  contrary  to  the  said  limitations  and  restrictions,  or  any  of  them,  that  then, 
and  in  either  of  these  cases,  the  person  or  persons  so  contravening,  by  failing  to  obey 
the  said  conditions,  or  acting  contrary  to  the  said  restrictions  and  limitations,  or  any  of 
them,  shall,  for  himself,  or  herself  alone,  %p9u  facto^  amit,  lose,  and  forfeit  all  right, 
title,  and  interest^  he,  she,  or  they  have  to  the  said  lands  and  estate,  and  the  same  shall 
become  void,  null,  and  extinct ;  and  the  said  lands  and  estate  shall  devolve,  accresce, 
and  belong  to  the  next  heir  of  tailzie  appointed  to  succeed,-  and  existing  at  the  time, 
albeit  descended  of  the  contravener's  own  body,  in  the  same  manner  as  if  the  contra- 
vener  were  naturally  dead ;  and  with  and  under  this  irritancy,  as  it  is  hereby  provided 
and  declared,  that  in  case  any  adjudication,  appraising,  or  other  legal  diligence  shall 
happen  to  be  obtained  or  used  for  or  against  the  fee  or  right  of  property  of  the  said 
lai^  and  estate,  or  any  part  thereof,  upon  ant  debts  or  deeds  of  the  said  Sir  Thomas 
Moncrieffe,  my  grand-nephew,  or  of  the  said  heirs-male  general  and  of  tailzie,  to  be  con- 
tracted or  done  before  or  after  their  succession  to  the  said  estate,  not  only  shall  such 
adjudication,  appraising,  or  legal  diligence,  be  void  or  null,  in  so  far  as  the  same  may 
affect  the  said  lands  and  estate,  or  any  part  thereof ;  but  also,  the  said  Sir  Thomas 
Moncrieffe,  my  grand-nephew,  and  the  other  heirs-male  general  and  of  tailzie,  upon 
whose  debts  or  deeds  done  or  contracted  as  aforesaid  sach  diligence  has  proceeded,  shall, 
ipso/aetOf  forfeit  his  or  her  right  to  the  said  lands  and  estate,  and  the  same  shall  fall, 
devolve,  and  accresce  to  the  next  heir  of  tailzie,  in  the  same  manner  as  if  the  contractor 
of  such  debts,  or  the  granter  of  such  deeds,  were  naturally  dead ;  and  that  free  and 
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said  bills  fell  due,  until  payment  of  the  same,  or  such  parts  or  portions  of  the  said  boom 
respectively  as  shall  be  found  necessary  [276]  for  paying  the  said  last  instalment  of  the 
said  composition,  and  that  according  to  the  amount  of  the  said  sums  subscribed  Ijjqs 
respectively,  so  as  to  enable  him,  the  said  James  Miller,  to  pay  the  creditors  of  the  said 
Robert  Menzies  the  said  last  instalment,  or  the  deficiency  that  may  remain  thereof; 
declaring  always,  as  it  is  hereby  expressly  provided  and  declared,  that  each  of  oa  shall 
be  liable  only  to  the  extent  of  the  sums  which  we  have  individually  become  boond  to 
pay,  as  herein  particularly  before  stated,  and  no  farther ;  and  that,  in  the  event  of  the 
said  Robert  Mensies  being  unable  to  retire  his  bills  for  the  said  last  instalment^  or  of  anj 
deficiency  arising  thereon,  we  are  to  be  liable  only  for  our  respective  proportions  of  watk 
deficiency,  according  to  the  extent  of  our  several  subscriptions,  and  not  in  »olubtm  for 
each  other ;  which  bond  and  obligation  we  bind  and  oblige  ourselves  and  our  foresaidi 
to  warrant  at  all  hands." 

After  paying  the  first  instalment,  Menzies,  unable  to  meet  the  other  two,  was  seques- 
trated. Lawrie  paid  the  L.500  which  he  had  undertaken  by  the  bond.  Having  reasoD, 
however,  to  think  that  Stewart,  Menzies,  and  I^angmuir,  three  of  the  other  cautionen^ 
had  entered  into  arrangements  with  the  bankrupt,  whereby  they  had  obtained  an  almoek 
total  relief,  he  raised  an  action  against  them  for  the  communication  of  such  eases  as 
they  had  themselves  received.  It  is  unnecessary  to  detail  the  alleged  transactiooB 
between  these  three  cautioners  and  the  bankrupt,  as  the  point  to  be  reported  depends 
merely  upon  the  legal  obligation  created  by  the  bond.  The  Lord  Ordinary  found  "  thst 
the  defenders  were  not  eorrei  with  the  pursuer,  but  that  each  of  the  parties  was  bonid 
to  the  amount  of  his  own  individual  subscription,  in  the  same  manner  as  if  the  obligsr 
tions  had  been  granted  by  separate  and  distinct  bonds :  Finds  that  the  sales  (of  distillerj 
utensils)  made  by  Menzies  to  the  defender,  Stewart,  are  said  not  to  be  challengeable 
either  upon  the  Act  1621  or  1696 ;  and  that  the  trustee  for  the  creditors  of  MeozieB's 
sequestrated  estate  has  not  yet  brought  any  reduction  of  these  sales :  Finds  tbat^ 
although  the  effect  of  the  sales  maybe  to  enable  Stewart  to  plead  compensation,  upon  bis 
own  individual  obligation,  to  the  extent  of  any  part  of  the  price  of  the  distillery  uteosOs 
not  paid,  by  which  he  may  relieve  himself — yet  there  are  no  legal  grounds  by  which  be 
may  be  compelled  to  communicate  that  plea  of  compensation  to  the  other  persons  wbo 
had  become  bound  for  the  respective  obligations  undertaken  by  them,  in  payment  of 
this  compensation :  Finds  also,  that  the  same  reldlt  must  be  applied  to  the  plea  of  oom- 
pensation  maintained  by  James  Menzies;  therefore,  sustain  the  defences;''  reserving 
action  to  the  trustee  on  grounds  of  collusion  or  fraud!,  if  any. 

Lawrie  petitioned^  and  contended — A  co-cautioner  is  bound  to  communicate  benefits 
or  payments  obtained  by  him  individually ;  [276]  Ewk.  Inst,  b.  iii.  tit.  3,  sea  68.  That 
is  the  case  where  the  cautioners  are  bound  singidi  in  solidum  ;  and  the  same  right  of 
relief  exists  where  the  cautioners  are  bound  for  different  sums.  In  the  latter  instance, 
the  only  difference  is,  that  the  extent  of  the  relief  is  varied.  The  present  was  a  joint 
bond  granted  for  a  joint  purpose  for  the  same  debtor  to  the  same  creditors.  The 
cautioners  were  in  a  very  different  situation  from  what  they  would  have  been  had  there 
been  individual  and  distinct  bonds.  The  whole  cautioners  were  intimately  connected 
with  one  another,  and  in  their  obligations  and  relief  cannot  be  separated;  Campbell 
against  Campbell,  18th  July  1775 ;  MiUigan  against  Glen,  20th  May  1802. 

The  defenders  anstoered — ^The  cautioners  here  were  not  bound  singuli  in  so^un,  ss 
in  ordinary  bonds  of  caution.  Their  obligations  were  limited ;  and  no  liability  for  the 
solvency  of  each  other  was  incurred.  The  rights  of  parties,  being  previously  distine^ 
are  not  amalgamated  and  confused  because  these  various  rights  are  contained  in  one  deed. 
The  authorities  cited  do  not  apply.  There  was  no  room  for  mutual  responaibilitj  or 
relief.  The  cautioners  here  may  be  compared  to  underwriters— each  is  liable  only  for 
the  amount  he  has  taken.  There  is  nothing  illegal  in  his  effecting  a  back  insurance  for 
his  own  security ;  but  that  he  is  not  bound  to  communicate  to  his  fellow-underwriters; 
Jilrak,  Inst,  b.  iii.  tit,  3,  sect  70 ;  Creditors  of  Fisher  against  Creditors  of  Campbelli 
18th  December  1778. 

The  Court  felt  some  difficulty  on  the  point,  arisix^^  from  the  unity  of  the  transactioQ; 
but,  by  a  majority,  they  adhered ;  and  afterwards  refused  a  reclaiming  petition  with 
answers, 
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No.  67.        F.C.  N.S.  VII.  277.     10  June  1823.     Ist  Div.— Lord  AUoway. 

NiSBBT,  Pursuer. — Fullerton. 

MoNCRiEFFE,  Defender. — Keay. 

Ttxiizie, — In  an  entail,  the  prohibition,  that  it  shall  not  be  in  the  power  of  the  heirs  of 
tailzie  '*  to  burden  the  lands,  in  whole  or  in  part,  with  debts  or  sums  of  money,''  held 
to  be  synonymous  with  a  prohibition  against  contracting  debt. 

The  entail  of  the  lands  of  Gappledrae  and  others  was  executed  by  Moncrieffe  of 
Moredun  in  1784.     The  prohibitory  clause  bears,  ^'That  it  shall  not  be  in  the  power  of 
the  said  Sir  Thomas  Moncrieflfe,  my  grand-nephew,  nor  of  any  of  the  heirs-male,  general, 
and  of  tailzie,  to  sell,  alienate,  impignorate,  or  dispone  the  said  lands  and  estate,  or  any 
part  thereof,  whether  irredeemably  or  under  reversion,  nor  burden  the  same,  in  whole  or 
in  part»  with  debts,  or  sums  of  money,  infeftments  of  annualrent,  or  any  other  servitudes 
or  burdens  whatever,  nor  to  do,  commit^  or  grant  any  act  or  deed,  civil  or  criminal, 
directly  or  indirectly,  in  any  sort,  whereby  the  said  lands  and  estate,  or  any  part  thereof, 
may  be  affected,  apprised,  adjadged,  forfeited,  or  become  escheated  or  confiscated,  or  any 
manner  of  way  evicted  from  the  heirs  of  tailzie,  or  the  present  entail,  or  the  order  and 
snooesflion  herein  contained  prejudged,  hurt,  or  changed.''    The  irritant  clause  is  in 
these  terms: — "And  also  with  and  under  the  following  declarations,  as  it  is  hereby 
expressly  provided  and  declared,  that  upon  every  contravention  which  may  happen  by 
and  through  the  said  Thomas  Moncrieffe,  my  grand-nephew,  or  any  of  the  heirs-male, 
general,  and  of  tailzie,  their  failing  to  perform  all  and  each  of  the  conditions,  or  acting 
contrary  to  all  or  any  of  the  restrictions  (excepting  only  as  herein  before  excepted  and 
allowed),  it  is  hereby  expressly  provided  and  declared,  that  not  only  the  said  lands  and 
estate  entailed,  or  to  be  entailed,  shall  not  be  burdened  with,  or  liable  to,  the  debts  and 
deeds,  acts  and  crimes  of  the  said  heirs  of  entail,  but  also  all  such  debts,  deeds,  and 
acts  contracted,  granted,  or  committed  contrary  to  these  conditions  and  restrictions,  or 
to  the  true  intent  and  meaning  of  these  presents,  shall  be  of  no  force,  strength,  or  effect, 
and  shall  be  unavailable  against  the  other  heirs-male,  [278]  general,  and  of  tailzie,  and 
who,  as  well  as  the  said  lands  and  estate,  shall  be  nowise  burdened  therewith,  but  freed 
therefrom,  in  the  same  manner  as  if  such  debts  and  deeds  had  not  been  contracted  or 
granted,  or  such  acts  of  omission  or  commission  had  never  happened  or  been  committed." 
The  words  of  the  resolutive  clause  are : — "  It  is  hereby  expressly  provided  and  declared, 
that  in  case  the  said  Sir  Thomas  Moncrieffe,  my  grand-nephew,  or  any  of  the  said  heirs- 
male,  general,  and  of  tailzie,  shall  contravene  the  before-written  conditions,  provisions, 
restrictions,  limitations,  and  others  herein  contained;  that  is,  if  they  shall  fail  and 
n^lect  to  obey  or  perform  the  said  conditions  and  provisions,  and  every  one  of  them, 
or  shall  act  contrary  to  the  said  limitations  and  restrictions,  or  any  of  them,  that  then, 
and  in  either  of  these  cases,  the  person  or  persons  so  contravening,  by  failing  to  obey 
the  said  conditions,  or  acting  contrary  to  the  said  restrictions  and  limitations,  or  any  of 
them,  shall,  for  himself,  or  herself  alone,  ipso  factOf  amit,  lose,  and  forfeit  all  right, 
title,  and  interest^  he,  she,  or  they  have  to  the  said  lands  and  estate,  and  the  same  i^all 
become  void,  null,  and  extinct ;  and  the  said  lands  and  estate  shall  devolve,  accresce, 
and  belong  to  the  next  heir  of  tailzie  appointed  to  succeed,  and  existing  at  the  time, 
albeit  descended  of  the  contravener's  own  body,  in  the  same  manner  as  if  the  contra- 
vener  were  naturally  dead ;  and  with  and  under  this  irritancy,  as  it  is  hereby  provided 
and  declared,  that  in  case  any  adjudication,  appraising,  or  other  legal  diligence  shall 
happen  to  be  obtained  or  used  for  or  against  the  fee  or  right  of  property  of  the  said 
lands  and  estate,  or  any  part  thereof,  upon  ant  debts  or  deeds  of  the  said  Sir  Thomas 
Moncrieffe,  my  grand-nephew,  or  of  the  said  heirs-male  general  and  of  tailzie,  to  be  con- 
tracted or  done  before  or  after  their  succession  to  the  said  estate,  not  only  shall  such 
adjudication,  appraising,  or  legal  diligence,  be  void  or  null,  in  so  far  as  the  same  may 
affect  the  said  lands  and  estate,  or  any  part  thereof ;  but  also,  the  said  Sir  Thomas 
Moncrieffe,  my  grand-nephew,  and  the  other  heirs-male  general  and  of  tailzie,  upon 
whose  debts  or  deeds  done  or  contracted  as  aforesaid  such  diligence  has  proceeded,  shall, 
ipsofaetOf  forfeit  his  or  her  right  to  the  said  lands  and  estate,  and  the  same  shall  fall, 
devolve,  and  accresce  to  the  next  heir  of  tailzie,  in  the  same  manner  as  if  the  contractor 
of  such  debts,  or  the  granter  of  such  deeds,  were  naturally  dead ;  and  that  free  and 
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diBboidened  of  such  adjudications,  apprizinga,  or  other  legal  diligence  led  and  deduced 
thereon." 

Sir  David  Moncrieffe  succeeded  to  the  said  lands  in  the  year  1817,  and  made  up  his 
titles  under  the  entaiL  He  contracted  debt  to  Nisbet,  by  granting  his  promissory-note^ 
dated  15th  November  1820,  for  L.1000 ;  and  Nisbet^  for  the  purpose  of'  making  tk 
debt  effectual,  raised  an  action  against  Sir  David,  which,  after  assuming  *'  that  the 
foresaid  deed  of  entail  is  defective  in  [279]  the  resquLBites  expressly  enjoined  by  tba 
Act  1685,  cap.  22,  and  in  other  respects  is  insufficient  and  ineffectual  to  prevent  the 
pursuer,  or  the  said  Sir  David  Moncrieffe,  from  rendering  the  foresaid  debt  effectual 
against  the  lands,  teinds,  and  others  thereby  conveyed ; "  concludes,  that  *'  it  ought  and 
should  be  found  and  declared,  by  decree  of  the  Lords  of  Council  and  Session,  that  tlie 
said  Sir  David  Moncrieffe  is  not  prohibited,  as  required  by  law,  under  the  foresaid  deed 
of  entail,  from  contracting  personal  debts,  for  payment  of  which,  the  lands,  teinds,  sod 
others,  before  described,  and  the  rents,  mails,  profits,  and  duties  thereof,  are  liafak; 
and,  particularly,  that  he  was  not  legally  prevented  or  prohibited  by  the  said  entail 
from  contracting  the  debt  libelled  on,  nor  is  now  prevented  or  prohibited  from  renderiqg 
the  said  lands,  teinds,  and  others,  liable  in  payment  thereof,  according  to  the  foms 
recognised  by  law  ;  and  that  thereby  the  said  Sir  David  Moncrieffe  will  not  incur  any 
contravention  or  irritancy  of  his  rights  under  the  foresaid  entail ;  and,  further,  it  oo^t 
to  be  found  and  declared,  that  the  pursuer  is,  by  law,  entitled  to  use  all  manner  of 
execution,  by  adjudication,  apprising,  or  otherwise,  against  the  said  lands  of  Cappledrae, 
teinds,  and  others,  before  described,  rents,  mails,  and  duties  thereof,  for  payment  or 
security  of  the  debt  libelled  on ;  and  that  the  said  Sir  David  Moncrieffe,  by  permitting 
said  diligence  and  execution  against  the  said  lands,  teinds,  and  others,  or  neglecting  to 
purge  or  redeem  adjudications,  apprisings,  or  other  real  execution  for  evicting  said  laodi^ 
teinds,  and  others,  for  payment  of  the  said  debt,  will  not  thereby  incur  any  contraven- 
tion or  irritancy  of  his  rights,  under  the  foresaid  deed  of  entail,  to  the  foresaid  lands, 
teinds,  rents,  and  others,  before  described,"  &c. 

The  question  having  been  debated  before  Lord  Alloway,  Ordinary,  his  Lordshq^ 
appointed  informations  to  the  Court,  adding,  in  a  note,  "  There  is  a  prohibition  in  tiiia 
entail  against  alienating,  selling,  impignorating,  or  disponing  the  lands  or  estate,  nor  to 
burden  the  same,  in  whole  or  in  part,  with  debts  or  sums  of  money,  infeftments  of 
annualrent^  or  any  other  servitudes  or  burdens  whatever,  nor  to  commit  or  grants  Ac 
If  the  last  clause  applies  to  feudal  delinquencies,  as  has  been  found  in  other  cases,  the 
question  remains,  whether  the  first  part  of  the  clause,  'not  to  burden  the  same,  in 
'  whole  or  in  part,  with  debt^'  applies  to  the  contracting  of  personal  debt  as  a  sab- 
stantive  prohibition.  There  was  a  finding  in  the  interlocutor  regarding  the  Inches 
entail,  pronounced  by  Lord  Gillies,  and  which  was  adhered  to  by  the  Courts  whidi 
might  have  gone  far  to  decide  this  question  in  favour  of  the  pursuer ;  but  as  there  was 
another  point  in  that  cause  which  rendered  the  entail  ineffectual,  on  account  of  the 
deficiency  of  the  resolutive  clause,  that  case  cannot  be  held  as  decisive  of  this  questiOQ. 
As  the  case,  therefore,  is  new,  and  most  [280]  important  to  the  parties,  the  Lord 
Ordinary  thinks  it  should  be  decided  by  the  Court." 

The  pursuer  mairUained — ^The  general  rules  by  which  questions  of  the  present  natnte 
are  to  be  decided  are  quite  fixed.  An  entail,  in  order  to  be  effectual  against  third 
parties,  must  contain,  if  not  technical  language,  at  least  terms  absolutely  explicit  and 
unequivocal.  The  point  here  to  be  determined  is,  whether  the  expression,  "  burdening 
the  land  with  debt^"  amounts  to  a  legal  prohibition  against  contracting  debt  That 
these  terms  do  not  amount  to  a  legal  prohibition  against  contracting  debt^  is  manifest 
from  the  statute  itself — from  the  interpretation  given  to  it^  and  the  principle  of  a  long 
train  of  decisions,  explaining  and  confirming  that  interpretation.  This  is  merely  a 
personal  debt.  In  contracting  it,  the  heir  in  possession  does  not  burden  the  estate  with 
debt ;  and  if  the  creditors  betake  themselves  to  legal  execution,  that  is  their  act^  not 
the  heir's.  This  view  is  confirmed  by  the  case  of  Inches  (Robertson  against  Eobertwni, 
not  reported)  Sinclair  against  Sinclairs,  8th  November  1749,  EUk. ;  Bruce  against 
Bruce,  15th  January  1799  ;  Ersh,  b.  ii.  tit.  3,  sect.  49;  BdUs  Com.  voL  L  p.  535; 
Dallas,  p.  587 ;  Russdl,  p  287  ;  SmoUet's  Creditors  against  Smollet,  14th  May  1807. 

The  defender  contended — That^  without  disputing  or  trenching  upon  the  received 
and  admitted  rules  for  regulating  questions  of  fetters,  the  distinction  attempted  to  be 
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taken  by  ihe  pmsaer,  between  the  clause  buidening  with  debt  and  a  prohibition  against 
oontracting  debt»  was  obviously  untenable.  The  phrases  are  synonimous ;  if  there  be 
any  difference,  the  phrase  in  the  present  entail  is  the  preferable  expression,  and  still 
more  effectually  protects  the  estate.  The  opposite  doctrine  is  opposed  to  principle,  and 
is  utterly  inconsistent  with  the  decisions  of  the  Court ;  Cunninghame  against  Cunning- 
hame,  14th  November  1739,  JEt7A;erran/. Henderson  against  Henderson,  12th  November 
1796;  Scott,  18th  July  1722,  Kaim&t ;  Bank.  Inst.  b.  ii.  tit  3,  sect  142 ;  Ersk.  Inst.  b. 
iii.  tit  8,  sect  30;  Denholm  against  Denholm,  16th  January  1739,  Elchies, 

The  Court  held  that  the  prohibition  was  effectual;  and  considered  the  point  as 
settled  by  the  case  of  M^enzie  against  M^Kenzie,  23d  May  1823. 


No.  68.     F.C.  N.S.  Vn.  281.     12  June  1823.     2nd  Div.— Lord  PitmiUy. 

Beverend  Charles  Nicolson,  Minister  of  Whithorn,  Charger. — Sir  John 

Conndl,  Jardine,  A.  Conndl, 

Earl  of  Galloway,  Suspender. — CvmTighame. 

QUbe, — ^Found  that  friar's  and  bishop's  lands  cannot  be  designed  for  a  grass  glebe,  while 
there  are  parson's  and  vicar's  lands  in  the  parish. 

The  presbytery  of  Wigton  having  designed  certain  lands  to  the  minister  of  Whithorn 
for  a  grass  glebe,  the  Earl  of  Galloway  presented  a  bill  of  suspension,  on  the  ground, 
inter  aliOy  that  the  lands  so  designated  are  friar's  and  bishop's  lands,  and  that  it  was 
incompetent  for  the  presbytery  to  designate  them  while  there  were  parson's  and  vicar's 
lands  in  the  parish. 

Lord  Pitmilly,  Ordinary,  on  the  letters  of  suspension  being  discussed,  "  and  having 
particularly  attended  to  the  judgment  pronounced  in  the  second  case  of  the  minister  of 
ELingsbams,  which  was  founded  on  by  both  parties  at  the  pleading,  finds  that,  in  the 
case  of  Kingsbams,  the  presbytery  having  designed  an  arable  glebe  out  of  the  lands  of 
Newton  of  Banderston,  which  are  prior's  lands,  and  having  also  designed  a  grass  glebe 
of  seven  acres  out  of  other  lands  belonging  to  the  proprietor  of  Newton  of  Eanderston, 
which  turned  out  to  be  temporal  lands,  the  Court,  while  they  suspended  the  designation 
of  the  grass  glebe,  because  it  had  been  made  out  of  temporal  lands,  did,  by  their  inter- 
locutor of  the  17th  May  1798,  remit  to  the  presbytery  to  design  the  grass  for  the 
minister  out  of  the  seargreens,  or  any  other  pasture  ground  in  the  farm  of  Newton : 
Finds  that  the  Court  again,  by  their  subsequent  interlocutor  of  the  27th 
November  1798,  adhered  to  the  former  interlocutor,  and  thus  found  that  the 
grass  glebe,  as  well  as  the  arable  glebe,  was  to  be  designed  from  prior's  lands,  in  a 
parish  in  which  there  were  bishop's  lands,  though  the  latter  are  nearer  the  church  and 
manse  than  the  prior's  lands :  Finds  that^  although  it  was  afterwards  decided  in  the 
Kingsbams  case  that,  in  the  particular  circumstances  of  that  case,  arising  out  of  an 
agreement  among  the  heritors  at  the  disjunction  of  the  parish  from  Craill,  and  subse- 
quent usage,  that  the  glebe  and  grass  ground  must  be  [282]  taken  from  the  temporal 
lands,  yet  the  different  interlocutors  referred  to  amount  to  the  expression  of  an  opinion 
by  the  Courts  that,  but  for  the  particular  circumstances  of  the  case,  and  in  a  question 
between  the  heritors  of  church  lands,  the  order  of  designation  prescribed  by  the  Act 
1593,  c  165,  must  be  observed  in  designing  a  grass  glebe  as  well  as  an  arable  glebe  to  a 
minister ;  therefore,  and  on  a  review  of  the  Acts  of  Parliament  on  this  subject,  finds 
that  the  suspender's  lands,  being  friars'  and  bishops'  lands,  cannot  be  designed  for  a 
graas  glebe  while  there  are  parsons'  or  vicars'  lands  in  the  parish." 

The  minister  petitioned^  and  pleaded — Whatever  may  be  the  law  respecting  arable 
glebes,  the  question  respecting  a  grass  glebe  is  different^  and  in  a  great  measure  almost 
new.  The  whole  of  the  authorities  and  decisions  brought  forward  by  the  suspender  in 
this  case,  in  so  far  as  they  appear  unfavourable  to  the  plea  of  the  minister,  related  to 
arable  glebes  only ;  and  the  Court  may  have  conceived  themselves  tied  down  by  the 
express  letter  of  the  Acts  of  Parliament  But  the  question  here  is,  if  they  are  equally 
bound  by  the  strict  letter  of  any  statute  relative  to  grass  glebes.      If  equity  and 
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expediency  point  out  that  the  very  idea  of  a  glebe  implies  a  portion  of  gioand  in  Uie 
immediate  vicinity  of  the  residence  of  a  clergyman,  and  if  the  whole  series  of  the  Acts 
of  Parliament,  with  the  single  exception  of  that  on  which  the  suspender  founds,  either 
enact  or  imply  that  the  araUe  glebe  shall  be  *'  nearest  or  ewest  to  the  kirk,"  mnch.  mcne 
must  these  considerations  apply  to  grass  ground,  the  whole  usefulness  of  whidi 
accomodation  is  destroyed  if  Uie  ground  is  situated  at  a  distance. 

The  first  statute  relative  to  grass  glebes,  1649,  o.  45,  is  conceived  in  geneial  tenu, 
and  did  not  limit  the  designation  either  in  point  of  situation  or  the  description  of  laiidi 

The  statute  1663,  c.  21,  upon  which  the  right  now  rests,  is  a  separate  and  distinct 
statute,  regulating  the  right  to  grass  glebes,  and  totally  independent  of  those  statutoi 
which  relate  to  arable  glebes,  widi  this  single  exception,  that  the  designations  are  to  be 
made  "  out  of  kirk-lands,  and  with  relief  according  to  the  former  Acts  of  Parliamest 
standing  in  force.''  The  meaning  of  this  clause  is,  that  the  description  of  lands  must  be 
kirk-lands ;  but  not  one  word  is  said  with  respect  to  the  kind  of  kirk-land^  or  witii 
respect  to  any  order  in  which  they  are  to  be  taken.  The  rest  of  the  daoae  rdates  to 
relief  only.  It  is  only  by  introducing  a  comma  after  the  word  "  relief,"  that  an  attempt 
is  made  to  disunite  the  words,  "  the  former  Acts  of  Parliament "  from  '*  relief,"  so  as  to 
make  them  equally  applicable  to  that  part  of  the  enactment  relative  to  kirk-landa 
But  there  is  no  foundation  for  this  mode  of  punctuation,  as  the  words  are  uniformlj 
printed  without  any  separation  by  punctuation.  There  are  at  least  four  Acta  containing 
clauses  of  relief — the  Act  1594,  c.  202,  to  which  the  suspender  aUudes — the  Act  157^ 
c.  48 — Uie  rescind-  [283]  -ed  Act  1644,  c.  31,  held  by  Stair  and  Erskine  to  have  been 
revived  by  1663,  c.  21 — and  the  rescinded  Act  1649,  c.  45,  held  also  by  Stair  to  be 
revived ;  and  there  is  only  the  one  Act^  1593,  c.  165,  which  introduces  any  thing  like 
an  order  or  designation  of  kirk-lands  in  respect  to  arable  glebes.  The  LegislatorB, 
therefore,  when  it  made  reference  in  the  statute  1663,  c.  21,  relating  to  grass  glebes  to 
"  former  Acts  of  Parliament,"  could  have  meant  only  the  statutes  relative  to  relief  and 
not  the  single  statute  as  to  the  order  of  designation. 

The  next  clause  of  the  statute  1663  is  inconsistent  with  the  idea  that  there  was  to 
be  any  order  of  designation  of  kirk  lands  for  a  grass  glebe,  and  shews  that  it  was  the 
meaning  of  the  legislature  that  the  kirk  lands  that  were  to  be  taken  were  to  be  near 
the  manse.  The  Act  provides,  '*  and  if  there  be  no  kirk  lands  lying  near  the  mimda^t 
manae^  out  of  which  the  grass  for  one  horse  and  two  kine  may  be  designed,  or  otherwajs 
if  the  said  kirk  lands  be  arable  lands,  in  either  of  these  cases,  ordaines  the  heritors  to 
pay  to  the  minister,  and  his  successors,  yearly,  the  sum  of  L.20  Scots  for  the  said  grus 
for  one  horse  and  two  kine."  This  shews  that^  while  kirk  lands  were  the  particular 
description  of  lands  from  which  the  designation  was  to  be  made,  those  were  to  be  taken 
which  were  nearest  the  manse.  The  argument  of  the  suspender  would  lead  to  a  very 
singular  result.  If  there  are  friars'  or  bishops'  lands  near  the  manse,  and  no  other  kirk 
lands  in  the  parish,  the  argument  admits  that  the  grass  glebe  would  be  designated  oat 
of  them.  But  if  it  so  happens  that  there  are  other  kirk  lands,  of  inferior  denomination, 
within  the  parish,  then  it  follows  from  the  argument  that  the  minister  cannot  be 
entitled  to  the  nearer  lands,  because  there  are  others  of  -a  lower  denomination  in  the 
parish,  and  the  proprietor  of  the  more  distant  lands  would  argue  that  he  cannot  have 
these  because  they  are  not  near  the  manse.  Indeed  it  is  doubtful  if  the  minister  hoe 
could  be  entitled  to  any  remedy  if  his  present  claim  is  rejected,  as  the  answer  to  any 
demand  for  the  compensation  in  money  would  be,  that  the  Act  only  gives  such  com- 
pensation if  there  are  no  church  lands  near  the  manse.  The  interpretation  of  the  Act 
contended  for  by  the  minister  is  supported  by  Ersikine^  b.  ii.  tit.  10,  sect  62,  Sicdr^  b.  iL 
tit.  3,  sect  40,  where  the  opinion  with  respect  to  the  order  of  relief  from  the  pecuniary 
compensation  is  evidently  founded  upon  exactly  the  same  principles  as  the  order  of 
designation  of  the  lands  themselves,  namely  contiguity  to  the  manse ;  GonneU  an  Mantm 
and  Glebes^  p.  398. 

But  even  though  it  should  be  held  that  the  Act  appointing  designation  of  grass 
glebes  to  be  made  out  of  kirk  lands  referred  to  former  Acts,  with  the  view  of  regulating 
the  order  of  that  designation,  it  is  evident,  from  the  whole  series  of  these  Acts,  almost 
without  exception,  that  it  was  the  intention  of  the  Legislature  that  the  glebes  should  be 
in  the  near  vicinity  of  the  manse. 

[284]  In  the  Act  1563,  c  72,  there  is  limitation  whatever  that  the  ground  given  to 
the  minister  should  be  church  lands.     The  Act  1572,  c.  48,  renewing  in  part  the  Act 
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1563,  after  giving  the  manses  of  the  Popish  parsons  and  vicars,  gives  ''  four  acres  of 
land  of  the  glehe  at  least,  by  and  eontigue  or  madd  ewest  to  the  said  mame;  "  and  in  the 
Act  of  Annexation,  1587,  c.  28,  there  is  an  exception  of  the  ''four  acres  of  glehe  maist 
ewesi  to  ths  kirk  and  commodious  for  the  minister  serving  the  (mre  thereof  for  his  better 
residence  thereat.** 

The  Act  1593,  c.  165,  the  first  which  provides  that  arable  glebes  shall  be  designated 
out  of  church  lands,  is  almost  the  only  one  that  does^  not  specify  contiguity  as  necessary 
in  the  designation  of  a  glebe ;  and,  although  it  appoints  the  designation  to  be  made  "  of 
the  parson,  vicar,  abbot,  or  preoresse  lands,  and  failing  thereof,  out  of  the  bishope's 
landea,  frier's  landes,  or  any  uther  kirk-landes,  lyand  within  the  bounds  of  the  said 
parish ; "  the  foundation  of  this  rule  seems  to  have  been  nothing  more  than  a  sort  of 
association  supposed  to  exist  between  the  present  rights  of  the  Protestant  ministers  and 
the  original  rights  of  the  Popish  clergy — a  relation  which  only  existed  in  theory,  as,  in 
point  of  fact,  the  whole  lands  which  had  formerly  belonged  to  the  church  had,  long 
before  this  time,  passed,  in  the  first  instance,  into  the  hands  of  the  Crown,  and  had  been 
made  over  in  most  cases  by  the  Crown  to  laymen.  But  although  this  Act  omits  the 
specification  of  contigaity,  it  is  singular  that  the  Act  of  Belief  passed  in  the  following 
year,  1594,  c.  199,  takes  it  for  granted  that  the  kirk  lands  shaU  be  the  moist  ewest  and 
adjacent  to  the  kirk 

The  Act  1606,  c.  7,  although  it  ordains  the  pasture  grpund  given  in  place  of  the 
arable  glebe,  does  not,  either  directly  or  indirectly,  point  out  any  particular  order  in 
which  those  lands  are  to  be  taken  with  respect  to  their  denomination,  but  expressly 
proTides  that  those  kirk  lands  shall  be  selected  which  are  nearest  to  the  kirk. 

The  Act  1644,  c.  31,  provides  that,  when  there  are  no  kirk  lands  in  the  parish,  the 
glebe  shall  be  designed  out  of  lands  "  most  commodious  and  nearest  to  the  paroche  kirks^ 
manseSy  glebes;**  and  the  Act  1649,  c.  45,  seems  to  have  abolished  altogether  the 
distinction  between  temporal  and  kirk  lands.  Although  this  Act  was  more  immediately 
applicable  to  the  case  where  old  designations  had  been  found  inconvenient,  it  must  have 
been  the  intention  of  the  legislature  that  it  should  equally  regulate  new  designations,  as 
it  would  be  absurd  to  suppose  that  a  new  designation  should  be  made  in  the  very  same 
circuniBtances  under  which,  the  very  following  day,  it  might  have  been  changed  as  not 
being  in  terms  of  the  Act.  Although  these  Acts  were  rescinded  at  the  Restoration,  they 
have  been  held  as  revived  by  the  Act  1663,  c.  21 ;  vide  Stair  et  Erskinsy  ut  supra. 

It  may  therefore  very  well  be  doubted,  even  if  the  Act  1663,  c.  21,  regulating  grass 
glebes,  were  to  be  held  to  refer  to  the  former  [285]  statutes  respecting  the  mode  of 
designating  kirk  lands,  whether  that  reference  is  to  be  held  as  being  made  particularly 
to  the  Act  1593,  which  appointed  an  order  in  the  designation  of  arable  glebes.  Upon 
the  most  unfavoarable  view  for  the  minister,  the  reference  is  not  made  to  any 
particular  Act,  but  generally  to  former  Acts.  If,  then,  there  are  other  statutes  relating 
to  kirk  lands,  and  not  pointing  out  an  order,  these  may  as  well  be  selected  as  the  Act 
1693.  If  any  particular  statute  is  to  be  selected,  it  may,  with  equal  justice,  be 
maintained  that  it  is  the  statute  1606,  o.  7,  which  authorises  a  designation  to  be  made 
of  pasturage  from  kirk  lands,  not  in  any  given  order  with  respect  to  the  kind,  but  only 
with  respect  to  vicinity  to  the  manse.  There  is  indeed  a  greater  anology  between  this 
Act  and  the  Act  1663  than  between  the  latter  and  any  other,  because  they  both  refer  to 
pasture  ground.  It  may  also  well  be  doubted  whether  the  effect  of  the  Act  1593  was 
not  destroyed  by  the  statute  1649,  which,  although  rescinded,  is  held  by  Stair  to  have 
been  revived;  and  that  statute  enacted  that,  whenever  a  glebe  was  situated  at  an 
inconvenient  distance,  a  new  glebe  should  be  designated  in  the  immediate  vicinity  of 
the  manse,  without  reference  to  the  distinction  of  church  or  temporal  lands.  There  is 
one  point  clear,  that  the  whole  series  of  acts  either  expressly  enact,  or  clearly  imply,  that 
glebes  should  be  in  the  immediate  vicinity  of  manses. 

The  case  of  Naime  against  Boswell,  24th  July  1629,  Durie,  bears  date  previous  to 
the  Acts  1644,  1649,  and  1663,  and,  therefore,  cannot  have  much  effect  on  the 
question;  and,  in  the  case  of  the  Parson  of  Dysart,  25th  January  1665,  Stair^  although 
parsons'  lands  were  found  liable  in  the  first  place,  they  were  selected  in  preference  to 
bishops'  lands,  in  respect  "  there  are  parsons'  lands  in  the  parish  more  ewest  to  the  kirk, 
and  lying  about  the  parson's  manee."  Although  the  case  of  the  minister  of  Kingsbarns, 
10th  June  1794,' and  11th  June  1799,  proceeded  on  the  special  circumstances  of  the 
cfuse,  a  considen^ble  number  of  the  Judees  were  in  favour  of  the  designation  out  pf 
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temporal  lands,  on  the  general  ground ;  and  ihat  there  was  now  no  diBtinction  betweeo 
church  and  temporal  lands  in  the  designation  of  arable  glebes. 

The  suspender  answered — ^The  chief  plea  of  the  minister  resolves  into  thia,  that  tiie 
reference  in  the  Act  1663  to  the  preceding  Acts  applies  only  to  the  reliefs  and  not  to  ike 
order  of  designation  specified  in  these  Acts.  But  ^e  words  of  the  Act  are  quite  suffieieiil 
to  obviate  this  construction;  for  at  that  time  there  were  Acts  standing  in  foite 
regulating  both  the  designation  and  the  relief  to  be  given  relative  to  glebes.  It  would 
therefore  be  a  strained  and  subtle  mode  of  construction  to  limit  the  reference  to  tibe 
relief,  and  to  hold  it  as  inapplicable  to  the  prescribed  order  of  designation.  Indeed, 
such  a  construction  would  put  to  hazard  the  usefulness  and  application  of  the  Act  in  the 
great  minority  of  instances  to  which  it  has  been  held  to  apply.  For  all  of  the 
[2861  Acts  providing  for  the  rateable  relief  of  the  proprietors  of  kirk  lands^  from 
which  glebes  may  be  designed,  bear  reference  to  the  other  statutes,  pointing  out  the 
order  of  designation,  so  that  the  two  classes  of  Acts  are  inseparably  connected  together; 
and  it  is  very  dubious  indeed  if  relief  could  be  competently  asked  in  any  case  in  which 
the  lands  of  the  party  seeking  it  have  not  been  designated,  in  terms  of  the  statutes 
specifying  the  order  of  designation ;  Bank,  b.  ii.  tit  8,  sect.  6.  If  the  framers  of  the 
Act  had  intended  to  introduce  a  new  and  different  order  of  designation  from  that 
previously  authorised  in  the  law  of  other  glebes,  they  would  have  done  so  clearly.  But 
when  the  Act  1663  both  authorises  a  designation,  and  then  a  relief,  and  adds  generally, 
and  without  qualification,  that  this  shall  be  done  according  to  the  Acts  then  standing  in 
force — it  follows  inevitably,  not  only  on  legal,  but  grammatical  construction,  that  both 
sets  of  Acts  were  referred  to.  Indeed,  according  to  the  plea  of  the  minister,  it  was 
scarcely  necessary  in  the  Act  1663  to  make  any  reference  to  prior  statutes,  as  a  very 
simple  enactment  would  have  been  sufiicient,  authorising  the  occupation  of  the  minister, 
and  giving  the  heritor  relief,  generally,  among  all  the  otiber  proprietors  of  chorsh  lands. 
But  it  was  most  necessary  to  have  recourse  to  former  Acts,  if  it  was  meant  that  the 
same  order  of  designation,  as  was  previously  in  force  as  to  arable  glebes,  was  to  be 
followed. 

The  glebe  first  intended  for  the  parochial  reformed  clergy  was  to  be  out  of  the  old 
glebes  of  the  Popish  incumbepts,  1563,  c.  72 ;  and  the  arrangement  as  to  making  a 
provision  of  lands,  to  be  annexed  to  the  manses  on  some  permanent  footing,  was  first 
made  by  the  Act  1593,  c.  165,  which  expressly  orders  the  designation  to  be  made  "of 
the  parson,  vicar,  abbot,  or  prioress  landes,  and  failzieing  thereof,  out  of  the  bishoppes 
landes,  friers  landes,  or  any  uther  kirk  landes."  The  Act  1594,  c  202,  providing  relief 
from  the  other  proprietors  of  kirk  lands,  made  no  alteration  on  the  order  of  selecting  the 
diffidrent  kinds  of  church  lands  appointed  by  the  preceding  Act  And  every  statute  aod 
authority  which  can  be  found  about  the  same  period  shews  that  the  order  of  designation 
was  meant  to  be  rigidly  observed — Act  1606,  c  7 — Nairne  against  Boswell,  %U  supra; 
Parson  of  Dysart  against  Watson,  ut  supra  ;  Stair,  b.  iL  tit  3,  sect  40 ;  Bank,  Ix  ii  tit. 
8,  sect  120. 

If  such  were  the  law  as  to  arable  glebes,  it  is  not  easy  to  see  any  reason  for  in^odoe- 
ing  a  different  rule  as  to  grass  glebes,  the  more  especially  as  the  Act  1663  provides  an 
equivalent  in  money  for  grass  glebes ;  and  although  the  composition  in  money  he  now 
trifling,  the  clergy  must  take  the  Act,  and  the  statutes  to  which  it  refers,  as  thej 
stand ;  it  being  only  where  there  are  church  lands  of  the  particular  kind  subject  to 
designation,  lying  near  to  the  manse,  and  in  pasture,  that  any  claim  for  a  grass  glebe  is 
at  aU  competent  under  the  Act  1663.  Neither  would  the  consequence  of  the  suspenders 
doctrine  be  to  deprive  the  in-  [287]  -cumbent  both  of  the  grass  glebe  and  of  the  statatoiy 
compensation  for  it,  as  the  Act  does  not  say  that  the  L.20  is  to  be  paid  if  there  be  no 
kirk  lands  of  any  description  lying  near  the  manse ;  but  that  "  if  there  be  no  kirk  lands 
lying  near  the  minister's  manse,  out  of  which  the  grass  for  one  horse  and  two  kine  may  he 
designed,**  meaning  clearly  thereby  that  if  the  parson's  or  other  kirk  lands  (as  the  case 
may  be)  out  of  which  the  glebe  must  he  designed,  be  distant  from  the  kirk,  that  then  the 
minister  must  take  the  L.20  Scots  instead  of  the  land.  It  does  not  declare  that  the 
minister  shall  be  entitled  to  take  a  higher  order  of  kirk  lands  near  the  kirk,  when  there 
is  another  species  of  kirk  lands  in  the  parish,  though  it  happens  to  be  more  remote, 

The  Court  adhered ;  and  refused  a  reclaiming  petition  with  i^iswers. 
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No.  7a       F.C.  N.S.  VIL  296.     13  June  1823.    2nd  Div.— Loid  PitmiDy. 

EoBiN,  Pursuer. — CUrhy  Forsyth 

Dbummokd,  Trustee  on  MTablans's  Estate,  Defender. — Buchanan. 

Non-erdry — Superior  and  Vassal. — In  a  declarator  of  non-entry,  the  vassal  found  only 
liable  for  the  feu-duties,  and  not  the  actual  rents,  there  having  heen  a  competition  for 
the  property. 

Bobin  was  superior  of  a  small  subject,  the  last  entered  vassal  in  which  was  John 
M'Farlane,  mason  in  Stirling.  Upon  his  death,  his  property  devolved  on  his  son, 
Daniel  M'Farlane;  but  he  having  been  sequestrated  in  August  1815,  Drummond  was 
appointed  trustee  on  his  estate ;  and  a  generisd  disposition  was  executed  by  the  bankrupt 
in  his  favour. 

George  Miller,  smith  in  Bannockburn,  had  obtained  from  John  MTarlane  an 
heritable  bond  and  disposition  over  the  property  in  security  for  L.80,  containing  a 
clause  of  redemption  in  usual  form.  Upon  the  back  of  this  bond,  there  appeared  a 
writing,  dated  4th  December  1801,  regularly  subscribed  and  tested,  renouncing  and 
discharging  the  clause  of  redemption  in  the  bond,  and  declaring  the  same  irredeemable. 
Thia  discharge,  however,  had  never  been  recorded  in  the  register  of  reversions ;  nor  were 
any  steps  taken  by  Miller  for  making  it  effectual  for  more  than  three  years  after  the 
debtor's  death. 

In  July  1816,  Robin,  the  superior,  raised  a  process  of  reduction  improbation,  and 
declarator  of  non-entry,  in  which  he  called  Miller  and  the  tenants  and  possessors  of  the 
subjects,  Daniel  M*Farlane  the  heir,  and  the  trustee  for  his  creditors.  Miller  made 
appearance,  and  insisted  that^  in  virtue  of  the  heritable  bond  and  the  renunciation  of 
the  faculty  of  redemption,  he  was  entitled  to  demand  an  entry,  as  proprietor,  from  the 
superior.  The  superior  replied,  that  he  was  willing  to  grant  him  a  charter  confirmatory 
of  the  heritable  bond  and  disposition,  but  refused  to  grant  a  charter  to  him  as 
proprietor;  and  Lord  Pitmilly  sustained  this  reply  by  an  interlocutor  of  18th  November 
1817.  It  was  alleged  by  the  trustee  for  Daniel  M*Farlane's  creditors,  that,  before  this 
interlocutor  was  pronounced,  he  had  intimated  to  the  superior  that^  in  case  he  should 
be  preferred  to  the  property  as  belonging  to  the  bankrupt  estate,  he  would  forthwith 
enter  as  vassal     The  interlocutor  was  kept  open  by  a  representation  for  Miller. 

[297]  Miller,  on  18th  November  1817,  raised  an  action  against  Daniel  M'Farlane, 
the  heir,  founding  on  the  bond  and  disposition  and  renunciation  of  the  right  of  redemp- 
tion, and  concluding  for  constitution  and  adjudication  in  implement.  The  trustee 
having  made  appearance,  the  Lord  Ordinary  decerned  in  the  constitution,  but  superseded 
the  conclusion  for  adjudication ;  and  Miller  raised  a  second  summons  of  adjudication 
proceeded  upon  letters  of  special  charge.  In  the  meantime,  the  trustee  intimated  by 
letter  that,  if  the  decision  was  favourable  to  him,  he  would  enter  with  the  superior ; 
and,  on  29th  May  1818,  he  obtained,  on  a  summary  application  to  the  Court,  a  special 
adjudication  of  the  property  in  question,  which,  upon  a  petition  for  Miller,  was  after- 
wards superseded  till  the  issue  of  the  process  of  adjudication  at  his  instance. 

The  judgment  in  the  process  of  non-entry  having  become  final  before  the  Lord 
Ordinary,  MiUer  petitioned  the  Courts  stating  the  different  proceedings  which  had 
taken  place,  and  praying  to  sist  the  process  till  the  action  of  adjudication  in  implement 
should  be  discussed,  which  was  accordingly  granted. 

The  process  of  adjudication  in  implement,  after  being  decided  by  the  Lord  Ordinary, 
was  finally  decided  by  the  Inner-House,  13th  May  1820,  in  favour  of  the  trustee,  who 
then,  19ch  May  1820,  gave  in  a  representation  to  the  Lord  Ordinary  in  the  process  of 
non-entry,  praying  to  be  reponed  against  his  judgment,  and  stating  that^  now  that  the 
fee  of  the  property  had  been  found  to  be  in  his  person,  he  was  willing  to  enter  with 
the  superior. 

A  communing  then  took  place  between  the  superior  and  the  vassal  as  to  the  terms 
of  the  entry,  in  which  the  former  demanded  the  full  rents  from  the  date  of  citation, 
while  the  latter  offered  to  pay  only  the  bygone  feu-duties.  The  Lord  Ordinary  found, 
"  that  the  respondent,  the  superior  of  the  property,  is  entitled  to  the  actual  rents  of  the 
subject,  from  the  date  of  citation  in  the  action  of  declarator,  down  to  the  period  when 
the  representation  of  the  trustee  was  lodged  in  May  1820,  when  it  was  stated  for  the 
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fint  time  for  the  repiesenter  (the  trostee)  that  he  was  leady  to  enter  with  the  sapoiof^ 
and  to  pay  the  casualties." 

The  trustee  petUioned^  and  pleaded — ^The  pursuer  seems  to  think  that^  in  evBiy 
imaginable  case  of  lands  having  de  facto  fallen  into  non-entry,  no  matter  why  or  wheie- 
fore,  the  superior  is  forthwith  entitled  to  the  full  rents  from  the  date  of  citation ;  ind 
he  lays  it  down  broadly  that,  whatever  impediments  may  arise  to  an  entry  by  doubto  « 
to  the  tone  vassal,  or  conflicting  claims  to  the  property,  still  these  consideratioDB  ir 
irrelevant  and  foreign  to  the  question  with  him ;  and  that^  in  all  situationa  whaewr 
the  fee  is  vacant^  the  full  rents  faU  as  bona  vaearUia  to  him  from  the  date  of  citofciflQ. 
But  whatever  may  have  been  the  rules  according  to  the  ancient  strictness  of  fsodal 
times,  these  notions  imply  a  rigour  in  the  enforcement  of  the  penal  casualty  which  faai 
long  vanished  from  later  practice ;  Ershine^  b.  ii.  tit.  5,  sect.  29--40.  [296]  Even  in 
the  case  of  a  person  who  has  not  only  the  character  of  heir  of  the  last  vaasal,  but  is, 
besides,  undoubted  proprietor  of  the  lands,  and  must  therefore  know  that  he  is  bonad 
to  enter  with  the  superior,  so  averse  is  the  law  to  enforce  the  ruinous  forfeitare  d 
the  full  rents,  that  this  heavy  penalty  is  relaxed  where  the  delay  to  enter  is  not  wilfoL 
Where  there  is  no  reason  to  presume  a  contempt  of  the  pursuer,  where  the  delay  admitB 
of  the  least  ground  of  excuse,  any  reasonable  apology  for  declining  to  enter  will  ssTe 
the  heir  from  the  penal  forfeiture  of  the  full  rents ;  Erekine^  ut  supra;  BelTe  Bankn^ 
LaWf  vol.  i.  p.  25 ;  Stairs  b.  ii.  tit.  4,  sect.  24,  who  actually  states  the  case  of  a  comp^ 
tion  among  different  claimants  of  the  superiority^  as  a  case  in  which  the  apparent  hdr 
will  not  be  condemned  to  lose  the  full  rents  of  his  lands,  even  though  he  may  neglect  to 
call  them  to  discuss  their  rights.  If  the  party  who  is  confessedly  the  vassal  be  exeosedi 
because  there  was  a  doubt  as  to  the  true  superior,  he  ought  equally  to  be  excused  when 
there  is  a  doubt  whether  he  is  the  true  vassal  having  the  right  to  demand  an  entiy. 

It  appears,  by  the  interlocutors  pronounced  by  the  Court  in  this  case,  that  the 
existence  of  the  competition  for  the  property  was  an  obstacle  to  any  entry,  and  t 
sufficient  excuse  for  the  trustee  not  entering,  as  the  Court  refased  to  pronounce  any 
judgment,  or  affirm  the  decree  of  declarator  of  non-entry  pronounced  by  the  Loid 
Ordinary,  until  the  competition  for  the  property  should  be  determined.  But  if  this  wm 
a  reason  for  delaying  decree  of  non-entry,  it  affords  a  no  less  cogent  reason  for  disaUow- 
ing  the  penal  claim  of  the  full  rents.  If  the  trustee  had  actually  entered  (even  if  rach 
an  entry  could  have  been  safely  and  correctly  granted)  and  had  afterwards  failed  in  the 
competition,  his  entry  and  all  that  followed  on  it  must  have  been  utterly  null  and  void; 
and  the  superior  might  still  have  claimed  the  full  rents  against  Miller,  because, 
according  to  his  reasoning,  an  entry  which  is  null  and  void  ab  initio  is  no  entry ;  and 
the  lands  must  still  be  held  as  in  non-entry,  and  the  full  rents  fallen  since  the  citetioB 
in  the  declarator.  The  superior  was  perfectly  aware  of  the  competition ;  and  the  trustee, 
while  he  stated  that  he  could  take  no  steps  in  the  matter  of  an  entry,  till  it  should  be 
known  whether  he  was  entitled  to  enter,  explicitly  declared  that,  when  that  unoertaiBty 
should  be  cleared  up  by  a  judgment  of  the  Court,  he  would  enter  as  a  matter  of  oooise. 

The  pursuer  ansufered — Non-entry  is  not  only,  according  to  the  principles  of  the 
feudal  law,  the  most  common  and  natural  of  all  casualties,  seeing  that  it  results  from 
every  suspension  of  the  relation  of  superior  and  vassal,  but  the  declarator  of  non-entiy 
is,  in  modem  times,  a  necessary  form  of  process  for  the  purpose  of  extricating  the  rights 
and  interests  of  superiors  and  vassals.  Feus  are  often  granted  for  certain  heavy  aDooal 
pecuniary  prestations,  particularly  in  regard  to  feus  for  buildings ;  and  it  occasionalij 
happens  that  the  buildings  lose  their  value,  and  be-  [299]  -come  not  worth,  or  scaicelj 
worth,  the  feu-duty.  An  unprofitable  feu-right  may  easily  be  got  quit  of  either  by  the 
vassal  or  his  creditors  or  successors  deserting  it,  or  because,  such  rights  being  alwaje 
assignable,  the  subject  may  be  conveyed  to  a  party  worth  nothing.  It  is  extremely 
material,  therefore,  that  the  superiors  should  have  some  ready  means  of  redress,  or  d 
ascertaining  whether  the  feu  is  to  be  deserted  or  not,  and  that  either  by  a  declarator  of 
tinsel  of  the  feu  ob  non  solutum  canonem,  or  by  a  declarator  of  non-entry  where  the 
heir  refuses  to  enter. 

The  superior  here  cited  the  heir  to  enter,  which  he  declined  to  do,  and  even  the 
trustee  for  his  creditors  stood  aloof,  although  both  had  been  personally  citedL  The 
superior  could  not  with  safety  recognize  the  heritable  creditor  as  he  had  not  the  nsoii 
warrants.    The  law  holds  that  from  the  date  of  citation^  the  heir  refusing  to  enter 
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eominits  eaniempi  againBt  the  superior.  This  is  the  appropriate  langaage  of  the  feudal 
aystem,  founded  on  the  hypothens  that  feus  were  truly  fees  for  serrice.  In  reality,  in 
modem  times,  a  Tassal  cited  in  a  declarator  of  non-entry,  and  declining  to  enter,  rejects 
the  feu-right  or  deserts  it.  While  that  desertion  continues,  it  is  a  radical  principle  of 
the  feudal  grants  that  the  superior  shall  be  regarded  as  having  recoyered  his  property 
unburdened  by  the  feu-right ;  EtMhb^  b.  IL  tit  5,  sect.  29,  40 ;  Staity  b.  iL  tit.  4, 
sect.  18 ;  b.  iy.  tit.  8.  In  no  instance  has  it  been  held,  that  the  bankruptcy  of  the 
▼aasal,  or  his  inability  to  possess  the  subject,  or  pay  the  usual  dues  of  entry,  is  any 
excuse  for  declining  to  enter.  If  the  trustee  thought  fit  to  stand  aloof  for  years,  instead 
of  directing  the  heir  to  take  a  precept  of  dare  constat  from  the  superior,  matters  were 
juat  brought  into  that  state  in  which  a  declarator  of  non-entry  ought  to  be  attended 
with  all  its  legal  e£fects. 

It  is  to  no  purpose  to  tell  the  superior  that  the  trustee  had  got  into  a  dispute  with 
an  heritable  creditor  who  was  maintaining  a, litigious  plea.  The  trustee's  title  might 
have  been  much  mended,  and  certainly  it  could  not  have  been  iigured  by  taking  a 
precept  of  dare  eonstai  in  favour  of  the  heir  of  the  last  vassal,  and  infefting  him  in  the 
property,  or  by  the  trustee  adjudging  in  implement  and  obtaining  a  charter.  The 
competition  for  the  superiority  must  evidently  excuse  the  vassals  from  subjecting 
themselves  to  a  particular  superior  whose  claims  the  courts  of  law  have  set  aside.  But 
the  superior  was  no  party  to  ike  law-suit  between  the  trustee  and  Miller;  he  had  no 
means  of  bringing  it  to  a  termination ;  and  they  had  it  in  their  power  to  make  it  last 
as  long  as  they  thought  fit.  If  a  number  of  competitors  appear  they  must  sustain  the 
injury  and  loss  arising  from  the  competition ;  and  the  superior  is  not  to  be  deprived  of 
his  right  in  this  way,  but  is  entitled  to  have  the  vacant  fee  made  fulL  In  the  com- 
monications  with  the  trustee,  he  did  not  then  say  that  he  was  willing  to  take  an  entry, 
but  merely  that  he  would  do  so  if  he  were  successful  in  the  competition;  but  the 
snperior  was  not  bound  to  wait  for  the  termination  of  such  a  discussion. 

[300]  The  Coxut  altered  the  interlocutor,  and  found  the  superior  entitled  only  to 
the  feu-duties. 


No.  71.        F.C.  N.S.  VII.  300.     13  June  1823.     2nd  Div.— Lord  Pitmilly. 

Hamilton,  Pursuer. — J.  G.  Dalydl,  Moncrieff,  White. 

'    Caldbr  and  Others,  Defenders. — J.  Dickson,  Jeffrey. 

Warrandice — Teinds — Stipend, — An  obligation  in  a  feu-disposition,  where  a  price  is 
stipulated  for  the  lands  with  a  feu-duty,  and  a  fixed  duty  for  the  teinds,  "  to  defend 
against  all  stentes,  tazationes,  and  impositiones  quhatsomever,  als  weel  not  named  as 
named,  imposed  or  to  be  imposed  upon  the  personag  and  vicarag  teinds  of  the  lands, 
be  any  persoune  or  persounes  quhatsomever,  at  any  time  hereafter,  and  that  at  the 
^handes  of  the  minister  present  or  to  come,  or  any  utheris  having  or  pretending  to  have 
entres  thairto  ^ — ^found  not  to  relieve  from  future  augmentations  of  stipend. 

In  1657,  John  Hamilton,  then  of  Bardowie,  in  consideration  of  4750  merks,  feued 
out  to  James  Donaldson  "  his  town  and  lands  of  Birdstone,  with  the  personag  and 
vicaiag  teindes  therein  includit^"  &c.  with  a  small  poffle  of  the  said  lands.  The 
diaponee  became  bound  to  pay  the  sum  of  L.5  Scots  yearly,  with  three  bolls,  fourteen 
pecks,  of  teind  victual  yearly  at  10  merks  money,  ilk  boll  thereof  as  the  price  and  feu 
of  the  lands,  teinds,  &c ;  and  for  the  poffle  of  lands,  the  sum  of  twenty  shillings  Scots 
yearly,  with  ane  boll  of  victual  at  the  rate  and  price  of  10  merks  money,  "  extending  in 
haill  tiie  foresaid  silver  feu-duties  and  teind  victual  respectively  above  writtene,  at  the 
rate  and  price  above  specifieit  yearlie,  to  the  sum  of  L.38,  lOs.  Scots  money.''  The 
disposition  contained  warrandice  against  eviction  of  the  teinds,  with  a  ealvo,  in  case  they 
should  be  evicted,  that  the  silver  duty  was  not  to  be  paid ;  and,  if  the  superior  should 
after  eviction  acquire  right  to  the  teinds,  he  should  convey  them  to  the  vassab  without 
any  further  price. 

nSOl]  The  dause  of  warrandice  applicable  to  the  teinds  is  in  these  words: — ''And 
sickLke  the  said  John  Hamilton  of  Baidowie,  be  the  tenour  hereof,  bindes  and  obleisses 
him  and  his  forsaidisi  to  warranty  acquyt,  and  defend  the  said  James  Donaldson  and 
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bis  foieaaides,  of  all  stentee,  taxatiozies,  and  impositionee  qnhateoineyer,  als  weel  out 
named  as  named,  imposed,  or  to  be  imposed,  upon  the  petsonag  and  vicamg  teinds  of 
the  said  f ourt  peiit  Lmds  and  poffle,  be  any  peisoone  or  persoonee  qohatsomever  at  mj 
time  hereafter,  and  that  at  the  handes  of  the  minister  of  Campsie,  present  or  to  ocnne,  or 
any  utheris  having  or  pretending  to  have  entres  yairto/' 

The  minister  of  the  parish  having  obtained  an  augmentation,  an  action  was  raised 
in  1809,  by  the  superior  at  the  time,  against  the  vassals,  for  arrears  of  fea  aad  teiiMi 
duties,  which  was  met  by  the  defence  that  they  had  paid  all  that  was  exigible  by  their 
charters^  they  being  warranted  against  all  additional  burdens  whatever.  The  dbeiiff 
sustained  the  defence. 

The  pursuer,  who  had  succeeded  to  the  estate  of  Bardowie,  then  brought  an  actum 
of  reduction  of  the  Sheriff's  decree,  and  for  having  it  declared  ''  that  the  f euars  and 
vassals  are  liable  to  pay  the  ministers'  stipends  allocated  upon  their  several  lands  to  tiis 
full  extent  of  the  teinds  thereof,  and  that  they  have  no  relief  against  the  pursuer,  and 
his  successors,  to  any  greater  extent  than  the  respective  teind  duties  payable  to  him  in 
virtue  of  the  charters  under  which  they  respectively  hold  their  lands."  Lord  Pitmilly, 
Ordinary,  decerned  in  terms  of  the  libeL 

The  defender  petUumed^  aad  pleaded — ^From  the  nature  of  teinds,  the  amount  of 
them  is  ambtdatory  and  uncertain.  If  the  rent  of  the  lands  fall,  the  teinds  must  alw 
fall  in  the  same  proportion.  But,  if  the  rent  rises  even  by  the  feuar's  own  improve- 
ments, he  in  the  same  proportion  increases  his  teinds,  and  particularly  subjects  himself 
to  every  augmentation  of  stipend  which  may  be  awarded  to  the  minister  of  the  panah. 
When,  therefore,  a  perpetual  fixed  teind  duty  was  stipulated,  however  low  the  rent 
might  faU,  it  was  absolutely  necessary  to  make  a  special  provision  against  the  contzaiy 
event  of  the  rent  being  raised,  which  could  only  be  made  by  fixing  the  amount  of  the 
teind  duty,  and  granting  warrandice  against  any  augmentation  in  favour  of  the  ministo; 
or  any  future  imposition  by  any  party  whatever.  In  fact,  the  defenders  had  nothing  to 
do  with  any  other  party  excepting  the  superior ;  and,  upon  fulfilling  their  obligation  to 
him,  they  were  freed  at  the  hands  of  every  other  party ;  and  this  is  the  interpretation 
which  has  been  put  on  the  stipulation  by  the  parties  themselves,  as  the  pursuer,  or  hh 
predecessors,  paid  the  augumented  stipend  for  eighteen  years  without  any  demand  on 
the  f euars. 

There  is  a  material  distinction  between  the  conveyance  of  the  lands,  and  the  con- 
veyance of  the  teinds,  as  there  is  a  price  paid  [302]  for  the  one,  and  a  fixed  duty  only 
for  the  others.  But  even  if  the  high  teind  duty  stipulated  for  the  teinds,  whidi  was 
certainly  more  than  a  fifth  part  of  the  rent,  was  not  the  whole  equivalent  given  for  t^e 
teinds,  the  only  consequence  would  be,  that  the  additional  price  paid  to  the  superior 
would  obviate  the  pursuer's  plea,  that  the  teind  duty,  being  the  only  interest  he  had 
in  the  teinds,  should  limit  the  extent  of  the  burden  laid  on  him. 

The  clause  of  warrandice  does  in  no  respect  mention  or  refer  to  the  stipulated  teind 
duty,  but  provides  against  every  burden  or  taxation  of  whatever  kind  which  might 
come  against  the  parsonage  and  vicarage  teinds  in  general,  without  any  reference  to 
whether  the  teinds  were  increased  from  the  fruits  being  increased  by  the  industiy  of  the 
feuars.  The  pursuer  admits  that  the  contract,  by  imposing  a  conversion  price,  secared 
against  the  chance  of  any  future  rise  on  the  real  price  of  the  teind  boUs,  an  admiaaion 
of  the  validity  and  effect  of  the  contract  in  the  most  questionable  part  of  the  clause  of 
warrandice.  For  though  it  may  well  be  doubted  whether  the  mimster  of  the  pansh,  in 
obtaining  a  locality  over  these  lands,  could  be  bound  by  the  private  conversion  of  the 
parties,  the  parties  themselves  are  bound,  and,  in  consequence  thereof,  the  superior 
might  be  eventually  subjected  in  a  much  higher  sum  than  what  had  been  agreed  upon. 
It  must  follow,  upon  the  same  principle,  that  he  must  also  be  subjected  when  the 
quantity  of  teind  victual  is  found  to  be  greater  than  the  private  parties  themselves  have 
stipulated. 

The  defenders  are  aware  that  a  general  disposition  or  conveyance  of  teinds,  even  with 
express  warrandice  of  the  purchaser's  right,  does  not  save  the  purchaser  from  being 
liable  to  that  burden  which  is  inherent  in  the  very  nature  of  teinds ;  nor  in  such  a  case 
is  the  seller  or  superior  liable  in  warrandice  where  the  teinds  are  affected  by  an 
augmentation  of  stipend.  At  the  same  time,  it  is  considered  to  be  quite  indisputable, 
that,  in  a  disposition  of  teinds,  the  seller  may  come  under  an  express  obligation  of 
warrandice  against  all  augmentation  of  stipend ;  and  still  more  must  such  wanandice  be 


P.a  ItiS,  RA  Yfi.  HAMILTON  V.    CALDBR,   to  713 

effeotnal  where  a  veiy  high  teind  duty  is  payable,  and  an  expiess  obligation  that  this 
ieiiid  doty,  which  is  in  reality  the  full  Talue  of  the  teinds,  shall  not  be  increased  by  any 
an^^ontation  of  stipend.  The  only  thing  that  is  necessary  to  make  snch  warrandice 
effectual  is,  that  it  be  express  and  not  implied ;  Earl  of  Hopetonn  against  Sir  Alexander 
Jardine,  3d  July  1811 ;  Law  against  Bethune,  3l8t  January  1821 ;  and  the  same  rule 
is  taken  for  granted  in  Plenderleath  against  Representatives  offEarl  of  Tweeddale,  31st 
January  1800,  and  in  Alexander  against  Dundas,  9th  June  1812. 

The  pursuer  answered — By  the  words  of  style  adopted  in  the  feu-contract^  both  lands 

and  teinds  are  conveyed  as  formally  and  effectually  as  they  could  have  been  transmitted 

bj  any  other  terms;  nor  is  any  distinction  drawn  between  them.     The  feu-duty  for 

bo^  is  consolidated  into  the  same  sum,  although,  in  [303]  case  of  the  teinds  being 

evicted,  it  is  suitably  apportioned,  in  order  to  ascertain  to  what  extent  the  payment 

shonld  cease.     The  pursuer  is  just  as  well  entitled  to  say  it  was  a  very  low  teind  duty, 

as  the  defenders  that  it  was  very  high,  as  there  are  few,  if  any,  data  to  compute  the 

value  of  lands  in  the  middle  of  the  17th  century.     Admitting,  however,  that  it  was  a 

&iir  equivalent,  the  superior  and  the  vassal  were  in  a  very  different  situation.     Firsts 

The  former  parted  with  a  subject  which  might  increase  in  value  from  the  increase  of  fruits 

for  a  stationary  consideration,  not  susceptible  of  any  advance ;  eecondly^  The  latter,  in 

acquiring  what  was  derived  from  an  improveable  subject,  entered  on  possession  of  what 

was  liable  to  certain  burdens  inherent  in  its  own  nature.     The  person  in  the  worst 

situation  at  the  time  could  not  mean  to  remain  liable  for  burdens  which  would 

deteriorate  his  condition,  but  he  who  took  the  improveable  subject  must  be  held  to  have 

taken  it  under  all  its  liabilities,  independent  of  its  peculiar  nature  in  being  the  only 

source  from  which  the  burdens  in  question  could  be  drawn. 

The  clause  is  defective  in  its  chief  and  essential  point,  namely,  in  being  sufficiently 

special,  and  in  expressing  definitely  that  burden  for  which  the  disponer  was  to  be 

understood  to  render  himself  liable,  as — from  being  levelled  against  all  and  sundry,  any 

person  or  persons  whatsoever,  the  minister,  or  any  others — ^it  is  divested  of  every 

character  of  specific  application.     But  even  admitting   the  principle  on  which,  the 

defenders  say,  cases  as  to  warrandice  from  augmentations  have  been  decided,  every  case 

that  the  Court  has  determined  against  their  principle  has  been  so  infinitely  weaker,  as 

scarcely  to  admit  of  any  analogy  with  the  present.     From  these  cases,  it  has  been  held 

in  general  that  the  burden  must  be  clearly  specified,  so  as  to  leave  no  doubt  as  to  the 

understanding  of  the  contracting  parties,  and  that  warrandice  expressly  against  stipends 

does  not  comprehend  warrandice  against  augmentations ;  that  where  any  supervenient 

burden  is  designed  to  be  admitted,  it  must  be  distinctly  named  in  the  deed,  and  not  left 

for  interpretation,  inference,  or  conjecture ;  Bruce  Carstairs  against  Greig,  23d  January 

1773;  Murray  against  Scott,  20th  February  1794;  Colquhoun  against  Smollet,  21st 

January   1798;  Plenderleath  against  Marquis  of    Tweeddale,   31st   January   1800; 

Alexander  against  Dundas,  9th  June  1812;  Fetrie  against  Lindsay  Caruegy,   27th 

January  1813  (not  reported).     In  the  case  of  Low  against  Bethune,  rU  sujpra^   the 

warrandice  was  expressly  against  "ministers'  stipends,"  thus  leaving  no  room  for 

inference;  and  the  same  in  the  case  of  Jardine  against  Earl  of  Hopetoun,  which, 

besides,  has  never  been  considered  as  settling  the  point  of  law. 

The  Court  adhered  to  the  Lord  Ordinary's  interlocutor,  "  reserving  to  any  of  the 
parties  to  adduce  evidence,  if  they  can,  before  the  Lord  Ordinary,  that  the  titles  of 
their  feus  are  expressed  in  terms  different  from  those  of  the  disposition  by  John 
[904]  Hamilton  to  James  Donaldson,  and  any  pleas  competent  thereupon,  as  accords.** 

The  defenders  petitioned;  and,  besides  resuming  their  former  arguments,  they 
founded  on  the  circumstance  that  some  parts  of  the  lands  had  been  feued  without  the 
teinds ;  and  they  produced  a  perpetual  tack  of  the  teinds  granted  by  the  superior  to  the 
vassals  in  these  parts  of  the  lands,  and  from  this  argued  that  only  the  lands  must  be 
held  to  have  been  feued  out,  and  a  lease  of  the  teinds  granted;  that  the  disponer, 
therefore,  continued  to  have  the  same  right  to  the  teinds  which  he  had  before,  and, 
consequently,  remained  liable  to  all  the  burdens  then  imposed,  or  to  be  imposed ;  and 
the  disponee  had  no  right  whatever  but  that  of  a  lessee,  bound  to  pay  a  stipulated  tack 
duty,  but  having  no  concern  with  the  application  of  it. 

The  pursuer  answered — That  it  was  still  open,  under  the  interlocutor,  to  shew  that 
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there  was  any  diffeience  in  the  titles  of  the  different  feus ;  that^  as  to  the  fea-eootaet 
on  which  the  discussion  had  proceeded,  no  argument  could  be  diawn  from  the  leiMof 
the  teinds  of  another  part ;  and  that»  at  any  rate,  the  same  rule  applied  in  the  caiscf  t 
tack  as  of  a  charter,  and  that  the  lease  now  produced  was  perpetual ;  King's  CoUiQge  of 
Aberdeen  against  Lord  Kintore,  8th  July  1803. 

The  Court  adhered. 

[S.a,  2  S.  357.] 


No.  72.        F.C.  N.S.  VII.  305.     21  June  1823.     2nd  Div.— Lord  Craigie. 

M*Arthur,  Pursuer. — Moncrief,  Cockbum. 

Phillip  and  Dunbab,  Defenders. — Clerk,  Gibson-Craig. 

Juriadietum, — Order  by  a  sheriff  against  actions  being  called  or  received  in  his  court  in 
the  name  of  any  agent  not  resident  within  the  county,  recalled  by  the  Court 

Upon  a  representation  and  petition  in  the  name  of  Phillip  and  Dunbar,  procnnkiffi 
before  the  sheriff  court  of  Nairn,  praying  the  sheriff,  "  by  a  special  Act  of  Courts  to 
prohibit  all  persons  not  actually  and  bona  fide  resident  at  the  seat  of  court  froB 
exercising  the  office  of  procurator  or  agent  therein,''  the  Sheriff-depute  was  of  opimoe 
''  that  permitting  agents  who  do  not  reside  in  the  county  of  Nairn  to  practise  as  sodi  u 
the  sheriff  court  of  Nairn,  must  be  attended  with  very  great  inconveniences,  and  ofteo 
occasion  a  delay  in  business ;  therefore  ordains  it  to  be  made  a  rule  of  court  that  oo 
person  who  does  not  reside  within  the  county  of  Nairn  shall  be  admitted  to  praotne  at 
an  agent  before  the  court" 

Some  time  afterwards,  a  petition  was  presented  by  the  same  parties  to  the  sheriff 
praying  him  to  '^  interdict  and  prohibit  Peter  M'Arthur,  in  respect  of  his  non-resideiKi^ 
from  exercising  the  privileges  of  an  agent  in  this  court.''  The  sheriff-substitute,  x^fXL 
considering  this  petition,  with  answers,  replies,  and  duplies,  ''  and  having  laid  the  fluse 
before  the  sheriff-depute,  and  consulted  with  him  thereon,  finds,  that  great  ineoh 
venience,  as  well  as  injury,  may  arise  to  the  lieges  from  having  agents  practising  in  tlu 
court  while  resident  in  another  county^  therefore  prohibits  and  discharges  the  ekik  of 
court  from  calling  or  receiving  any  action  in  this  court  in  the  name  of  any  agent  not 
resident  in  the  county,  or  from  delivering  processes  to  any  person,  to  be  sent  out  of  the 
county,  without  an  order  from  the  Supreme  Court" 

M'Arthur  advocated  this  judgment ;  and  Lord  Craigie  ordered  memorials  to  the 
Court 

M'Arthur  pleaded — It  was  incompetent  for  the  sheriff  to  destroy  the  memorisliit^s 
practice  by  an  ea;  post  facto  law.  He  was  admitted  as  a  procurator  unconditionally,  sod 
at  a  time  when,  he  [306]  offers  to  prove,  the  custom  of  procurators  acting,  who  did  not 
reside  in  the  county,  had  subsisted  immemorially.  The  sheriff  was  aware  of  this ;  and, 
accordingly,  at  first  made  it  a  rule  of  court  in  future  that  no  person  should  be  admiUied 
who  did  not  reside. 

The  regulation  of  the  sheriff  is  one  which,  even  if  it  had  been  proposed  previoui  to 
the  memorialist's  admission,  would  have  been  beyond  the  power  of  the  dierif^  tad 
improper  to  be  made  by  any  authority  whatever.  It  is  grounded  solely  on  certaiB 
views  of  expediency;  but  a  sheriff  is  not  entitied  to  make  what  regulations  he  may 
think  necessary  for  the  convenience  of  the  lieges.  This  Court,  or  the  legislature,  my 
do  so ;  but  a  sheriff  cannot  interfere  with  the  most  valuable  of  all  privileges  which  the 
subjects  of  this  realm  enjoy,  namely,  that  of  exercising  trades  and  professions  without 
any  other  obstruction  than  what  the  public  law  has  introduced. 

The  inconveniences  assumed  in  the  order  of  the  sheriff  are  quite  imaginary, 
especially  that  of  prohibiting  processes  being  sent  out  of  the  county.  This  may  be 
checked  by  punishing  those  who  do  so,  without  establishing  a  general  presumption  of 
guilt  against  certain  persons.  And,  as  to  the  not  calling  or  receiving  actions  when  in 
the  name  of  an  agent  not  resident  in  the  county,  such  a  person  may  conduct  bis 
business  without  ever  getting  a  process  sent  out  of  the  county,  by  coming  to  the 
county  town  atad  seeing  it,  or  by  conducting  his  business  by  a  resident  partner.    There 
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18  no  sach  restriction  understood  in  practice ;  and  it  has  been  discouraged  by  the  Court ; 
Jamie  and  others  against  Sheriff  and  Procurators  of  Ayrshire,  6th  July  1813. 

Phillip  and  Dunbar  pleaded — The  complainer  was  admitted  as  a  procurator  under 
the  designation  of  ''writer  in  Nairn;''  and  he  has  never,  either  then  or  since,  qualified 
himself  for  that  character,  by  residing,  having  chambers,  or  practising  regularly  within 
the  county.  He  was  not,  therefore,  admitted  unconditionally,  but  as  writer  in  Nairn ; 
and  his  adopting  that  title  was  virtually  pledging  himself  to  residence. 

The  judgment  comj^ined  of  is  a  general  rule  of  Court ;  and  the  power  to  make  it  is 
inheTent  in  the  very  idea  of  jurisdiction ;  JSrak,  b.  i.  tit.  2,  sect.  8 ;  Kaimes*  Hist,  Law 
Tr(»et8y  voL  ii.  p.  6.  A  procurator  finds  no  caution  for  the  proper  discharge  of  duty  or 
adherence  to  the  rules  of  Courts  which  have  no  restraint  on  him  if  resident  beyond  its 
juriadiction.  That  the  general  principle  of  the  judgment  is  expedient  may  be  inferred 
from  a  consideration  of  the  abuses  that  must  always  exist  where  practitioners  are 
independent  of  the  Court  before  which  they  practise.  The  case  of  Jamie  and  others  ia 
not  applicable,  as  the  question  there  was  not  betwixt  parties  residing  in  different 
counties,  but  betwixt  two  classes  of  practitioners  within  the  same  county^  and  both 
alike  amenable  to  the  jurisdiction  of  the  judge  whose  regulations  were  challenged ;  and 
the  complaint  was  dismissed. 

[307]  Lord  Bobertson. — The  bill  of  advocation  brings  under  review  a  rule  of  court  made 
by  a  judge.  This  was  not  made  expraprio  motu  of  the  judge,  but  on  a  petition  by  two 
procurators. — The  first  question  is,  what  title  they  had  to  present  such  a  petition  f  I 
have  great  doubts  of  the  title  or  interest  to  enable  the  procurators  before  the  court  to 
make  such  an  application.  In  the  case  from  Ayrshire,  the  Court  found  that  the  pro- 
curators had  no  title.  But  there  is  another  point  deserving  consideration — that  this 
rule  of  court  deprives  M'Arthur  of  a  situation  to  which  he  has  been  legally  admitted 
without  any  objection.  I  do  not  know  if  the  sheriff  meant  to  extend  it  so  far.  If  the 
Tole  means  only  that  persons  non-resident  shall  not  be  admitted  procurators  in  future, 
it  raises  the  general  question  of  the  power  of  the  sheriff :  but,  if  it  means  otherwise,  it 
would  deprive  M'Arthur  of  his  situation.  Though  there  may  be  great  inconvenience  in 
allowing  procurators  to  practise  not  living  in  the  county,  I  do  not  know  if  the  Sheriff 
can  make  such  a  general  regulation,  when  steps  may  be  taken  to  get  the  better  of  the 
inconvenience.  It  may  be  removed  by  his  having  an  ofifice  where  he  may  be  held  as 
domiciled.  But  I  have  great  doubts  of  this  general  ex  post  facto  regulation  at  the 
instance  of  particular  individuals. 

Lord  Bannaiyne, — I  am  not  satisfied  that  individual  residence,  especially  in  so 
small  a  county,  is  absolutely  necessary,  as  the  procurator  may  have  a  place  of  business, 
and  a  person  there  who  may  be  liable  for  processes  and  the  like.  There  ought  to  be  a 
remit  to  the  sheriff  to  modify  the  regulation. 

Lord  Oraigie. — ^There  may  be  some  doubt  as  to  the  regularity  of  the  procedure,  as 
it  was  in  consequence  of  an  application  by  the  procurators  of  the  court.  At  the  same 
time,  this  may  be  got  the  better  of,  as  the  sheriff,  of  his  own  accord,  might  have  made 
the  same  regulation.  It  appears  to  me  that  the  extent  of  the  regulation  is  liable  to 
exception.  There  should  be  a  place  of  domicile ;  and  the  borrowing  of  processes  should 
be  in  the  name  of  some  clerk  or  partner.  Perhaps  the  proper  way  would  be  to  remit  to 
the  sheriff  to  alter  the  regulation,  without  prejudice  to  his  m^ing  new  regulations. 

Lord  Justice-Clerk, — I  am  not  disposed  to  lay  much  stress  on  the  point  of  form. 
The  case  from  Ayrshire  was  not  of  the  same  nature,  as  the  compltfint  was  directed 
against  the  sheriff,  and  some  persons  intending  to  become  procurators.  But  I  cannot 
dismiss  the  advocation  for  want  of  title,  as  M' Arthur  has  a  title  to  complain  of  the 
judgment.  I  am  quite  sensible  that  great  inconvenience  may  arise  from  allowing  the 
processes  to  be  carried  out  of  the  county,  and  the  sheriff  may  make  regulations  to  prevent 
it.  But  then  the  question  is  whether,  in  order  to  remedy  this  inconvenience,  a  regula- 
tion can  be  made,  either  prospective  [308]  or  retrospective,  that  is  to  prevent  any  person 
living  out  of  the  county  from  practising  in  the  court.  I  do  not  see  where  the  authority 
is.  The  proper  course  is  to  remit  to  the  sheriff  to  recall  the  regulation,  reserving  to  him 
to  make  such  rules  as  he  may  think  necessary  for  conducting  the  business  of  the  court. 

The  Court  remitted  to  the  sheriff  to  recall  his  judgment^  reserving  him  to  make 
such  regulations  as  may  seem  proper  to  remedy  the  inconvenience  arising  from  the  non- 
residence  of  the  practitioners. 

[S.C.,  2  S.  571. J 
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No.  73.     F.C.  N.S.  VIL  308.     26  June  1823.     2nd  Div.— Lord  Cringletie. 

Bowman  Fleming,  Pursuer. — Jeffrey,  Jameson. 

Wii£ON  and  M*Lellan,  Defender. — MoncrUff,  Ivory. 

Competition — Executor-Orediior — Arrestment. — Confirmation    of    an    ezecntor-^reditor 
preferable  to  arrestment  used  during  the  common  debtor's  life. 

Wilson  and  M'Lellan  used  arrestments  in  the  hands  of  M'Gavin  and  Lamb  in 
August  1819,  on  the  dependence  of  an  action  at  their  instance  against  James  Carrutheis. 
Thereafter,  Bowman  Fleming  brought  an  action  against  the  common  debtor;  and  in 
January  1820,  arrested  on  the  dependence  in  the  hands  of  the  same  arrestees.  The 
common  debtor  having  died  soon  afterwards,  Fleming  confirmed  the  fund  arrested  u 
executor-creditor  of  the  deceased,  and  produced  his  testament  dative  as  an  interest  in  a 
process  of  multiplepoinding  which  had  in  the  meantime  been  raised  in  name  of  the 
arrestees.  Wilson  and  M*Lellan  then  made  appearance  in  this  process ;  and  claimed  to 
be  preferred  to  the  fund  in  medio,  in  respect  of  the  priority  of  the  date  of  their  arrest^ 
ment.  The  Lord  Ordinary  expressed  an  opinion  in  favour  of  the  latter  claim ;  but  as 
the  case  of  Garmichael  a-  [309]  -gainst  Mosman,  tn/ro,  was  at  variance  with  that  opinion, 
his  Lordship  reported  the  question  to  the  Court  in  informations. 

The  execator-creditor  pleaded — Arrestment  is  a  mere  personal  and  private  prohifat- 
tion  to  the  arrestee,  against  paying  or  delivering  the  subject  to  the  common  debtor,  or 
to  any  one  deriving  a  right  from  him  by  his  voluntary  deed.  There  is,  therefore,  no- 
thing in  the  nature  of  the  diligence  to  prevent  the  subject  arrested  from  being  attached 
by  any  other  and  more  complete  diligence.  Thus,  it  has  been  invariably  held,  that  a 
poinding  of  a  subject^  although  previously  arrested,  might  lawfully  proceed ;  /Sitotr,  h 
iii.  tit  1,  sect.  37 ;  Ersk.  b.  iii  tit.  6,  sect.  21.  But  the  confirmation  of  an  execator- 
creditor  is  nothing  else  than  a  species  of  diligence;  and  is  indeed  the  appropriate 
diligence  for  operating  a  transference  of  the  deceased's  estate  to  his  creditor.  This  pro- 
ceeding implies  no  representation  of  the  debtor,  the  party  adopting  it  being  held  to  do 
so  merely  as  creditor,  and  for  his  own  exclusive  behoof.  In  this  respect,  the  right  of 
an  executor-creditor  differs  essentially  from  that  of  an  ordinary  executor,  who  obtainB 
the  office  solely  in  the  character  of  the  deceased's  representative.  Act  of  Sed.  Utih 
Nov.  1679;  ErO^.  b.  iii.  tit.  9,  sect.  34;  Lee  against  Donald,  17th  May  1816. 

The  preference  of  an  executor-creditor's  right  over  that  of  an  arrester  was  accord- 
ingly recognized,  in  the  case  of  Muirhead  against  Muirhead's  creditors,  9  th  March  1623, 
Durie.  An  opposite  principle  of  decision  was  no  doubt  adopted  in  the  case  of  Riddel 
against  Maxwell,  20th  January  1681,  Stair;  and  of  Hume  against  Hay,  Feb.  1688, 
Hare. ;  the  Court  in  pronouncing  these  judgments  having  overlooked  apparently  the 
important  distinction  between  confirmation  considered  as  a  form  of  diligence,  and  as  an 
aditio  JuBreditatis.  But  the  true  principle  was  again  recognised  in  the  case  of  Russel 
against  Lady  Balincrieff,  29th  June  1688,  Hare.  And  finaUy,  upon  a  review  of  these 
decisions,  the  Court  pronounced  an  unanimous  judgment  in  favour  of  the  execator- 
creditor,  in  the  case  of  Carmichael  against  Mossman,  22d  June  1742,  KUk.  Elehies; 
which  has  stood  uncontradicted  by  any  subsequent  decision ;  BelTs  Com.  vol.  iL  p.  77, 
4th  edit  Erskine,  indeed,  delivers  an  opposite  doctrine ;  but,  besides  that  his  opinion 
on  this  point  is  in  direct  opposition  to  the  principles  he  himself  lays  down  as  to  the 
nature  of  arrestment,  and  its  effects  in  competition  with  more  complete  diligence,  he 
overlooks  the  case  of  Carmichael,  while  he  erroneously  cites  that  of  Eussel  as  an 
authority  in  favour  of  the  arrestee. 

In  a  competition  of  arrestments,  it  is  true,  the  first  in  date  is  preferred,  unless  where 
there  has  been  an  undue  mora  in  completing  the  diligence  by  decree  of  furthcoming. 
But  this  rule  has  been  adopted  from  the  apparent  equity  of  the  claim  of  preference  of 
the  first  arrester,  in  opposition  to  strict  principle,  and  the  practice  which  originally  pre- 
vailed; and  cannot,  therefore,  be  urged  as  a  reason  for  denying  effect  to  a  complete 
diligence  of  a  different  species.  Wallace  against  Scott,  January  1583,  Diet. ;  [310]  Scott 
against  Keith,  27th  July  1626,  Spottis. ;  Seaton  against  Jack,  10th  January  IQS5,  Did; 
Cunningham  against  Wallace,  1st  February  1666,  Diet. ;  Montgomery  against  Banken, 
23d  November  1667,  Dirl ;  Lauder  against  Watson,  18th  March  1685,  Fount. ;  Charten 
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againBt  Nelson,  29th  July  1670,  Stair;  Lord  Pitmedden  against  Patersons,  17th  July 
1678,  Stair. 

The  arresters  pleaded^ — ^The  office  of  executor  confers  merely  a  right  of  administering 
the  succession  of  the  deceased.  It  is  simply  in  the  character  of  successor  or  representative, 
that  a  person,  hy  taking  up  that  office,  connects  himself  with  a  suhject  tn  bonis  de/uneti. 
It  is  impossihle,  therefore,  that  confirmation  can  vest  in  any  executor  a  more  extensive 
right  than  was  held  hy  the  deceased  himself,  or  he  the  means  of  extinguishing  rights 
previouBly  acquired  hy  third  parties  in  relation  to  the  suhject  confirmed.  In  that  view, 
the  office  taken  up  hy  the  executor-creditor  is  identical  with  that  conferred  on  any 
other  executor-dative,  or  on  the  next  of  kin ;  the  difference  hetween  them  consisting 
only  in  this,  that  while  an  ordinary  executor  acts  as  trustee  for  all  persons  interested  in 
the  succession,  the  executor-creditor  administers  the  suhject  confirmed  for  his  own 
individual  behoof ;  DirL  voce  Executor-creditor,  p.  92 ;  l^rton  against  Forbes,  27th 
November  1812;  stat.  of  King  William,  c.  22. 

But  arrestment  used  during  the  common  debtor's  life  subsists  notwithstanding  his 
death  ;  and,  therefore,  it  must  exclude  the  executor-creditor's  confirmation,  as  confessedly 
it  would  do  that  of  all  other  executors.  Accordingly,  with  the  single  exception  of  the 
case  of  Carmichael  agaiDst  Mosman,  supra  (in  which  the  question  was  not  noticed  by 
the  bar  at  all)  the  whole  authority  of  decisions  and  institutional  writers  supports  the 
preference  of  the  arrestment ;  Ersk.  b.  iii.  tit.  6,  sect.  11 ;  Bank,  b.  iii.  tit.  1,  sect.  49, 
Eiddel  against  Maxwell,  supra;  Hume  against  Hay,  supra;  Crawford  against  Simpson, 
20th  July  1732,  Diet. 

The  opposite  doctrine  would  lead  to  the  most  inconsistent  and  anomalous  results. 
Thus,  in  a  competition  for  the  office  of  executor,  the  claim  of  the  creditor  is  postponed 
to  that  of  all  others  interested  in  the  deceased's  estate.  But,  if  an  arrestment,  during 
the  common  debtor's  life,  excludes  the  right  of  an  ordinary  executor  to  the  subject 
arrested,  how  can  it  be  maintained  that  the  arrestment  would  itself  be  excluded  by  the 
confirmation  of  the  executor-creditor,  whose  claim  to  the  office  stands  confessedly  the 
very  last  in  order  ?  In  like  manner,  an  arrestment  is  preferable  to  a  decree  of  forth- 
coming proceeding  on  a  second  arrestment;  Ersk,  b.  iii.  tit  6,  sect.  18 ;  Lister  against 
Bamsay,  25th  July  1787;  Baynes  against  Graham,  16th  February  1796 — to  an 
assignation  intimated  subsequently  to  the  date  of  the  arrestment ;  Stew.  Ans.  to  Dirl. 
voce  arrestmerd.  No.  10 — to  a  claim  of  compensation  arising  out  of  any  debt  contracted 
after  the  arrestment;  Ersk.  b.  ii.  tit  4,  sect  13,  14;  BelVs  Com.  vol.  ii.  p.  144 — to  a 
gift  of  the  common  debtor's  single  escheat,  upon  which  decree  of  declarator  [311]  has 
not  been  obtained  prior  to  the  arrestment;  Pilmuir  against  Guthrie,  24th  February 
1637,  Durie;  Chalmers  against  Dalgarno,  January  1662;  Qilm,  ;  Glen  against  Hume, 
19th  February  1667,  Stair.  But  these  postponed  rights,  in  competition  with  an 
executor-creditor's  confirmation,  would  be  severally  preferred ;  and  consequently  there 
is  a  palpable  absurdity  in  holding  that  the  latter  right  is  preferable  when  competing 
with  an  arrestment. 

It  does  not  follow  from  the  preference  which  a  poinding  has  over  an  arrestment, 
that  the  latter  diligence  must  also  yield  to  the  confirmation  of  an  executor-creditor.  A 
poinding  vests  the  creditor  with  a  real  right  in  the  subject;  whereas  confirmation 
merely  affords  a  jus  exigendi  or  jus  ad  rem.  If  it  were  not  to  this  quality  of  a  poinding, 
rather  than  to  the  incohate  character  of  the  diligence  of  arrestment,  that  the  preference 
of  the  former  is  to  be  ascribed,  it  would  follow,  along  with  other  similar  results, 
contrary  to  the  admitted  fact,  that,  in  a  competition  of  arrestments,  the  diligence  ought 
to  be  preferred  which  is  completed  by  the  first  decree  of  forthcoming ;  Kaime^  Eluci. 
p.  110  ;  Eiddel  against  Maxwell,  supra;  Ersk.  b.  iii.  tit  6,  sect  17;  Stair,  b.  iii.  tit  1, 
sect.  38;  Stevensons  against  Paul,  12th  November  1680,  Stair;  Muirhead  against 
Corrie,  17th  February  1735,  Diet.;  Stevenson  against  Grant,  27th  June  1767 ;  Hunter 
against  Dick,  29th  July  1634,  Durie;  Leslie  against  Nune,  12th  February  1636,  Durie. 

The  Court,  with  the  exception  of  Lord  Bannatyne,  considering  the  confirmation  of 
an  executor-creditor  as  a  species  of  complete  diligence,  held  the  case  of  Carmichael  well 
decided ;  but,  at  any  rat^  their  Lordships  were  of  opinion  that  this  could  not  with 
propriety  be  viewed  as  an  open  question ;  and  they  accordingly  found  the  confirmation 
of  the  ei^equtpr-creditor  preferable  to  the  arrestment 

[S.C.,  2  S.  383.] 
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No.  74.       F.C.  N.S.  VII.  312.     26  June  1823.     2nd  Div.— Lord  Pitmilly. 

George  Condie,  Pursuer. — Clerk,  Jeffrey,  More, 

David  Buchan,  Defender. — Cranstoun,  LAmy,  FuUerton, 

Proof — Writ. — Each  of  the  two  instrumentary  witnesses  to  a  deed,  subscribed  by  moie 
than  one  party,  having  deponed  that  be  neither  saw  certain  of  the  Bubacriptioni 
adhibited  nor  heard  them  acknowledged,  found  that  this  testimony  (though  not 
apparently  inconsistent  with  the  witnesses'  written  attestations)  was  insufficient  to 
overcome  the  contrary  evidence  afforded  by  the  testing  clause,  joined  with  certsin 
extrinsic  presumptions  in  favour  of  its  accuracy. 

James  Buchan,  senior,  in  1804,  executed  a  settlement,  with  consent  of  his  wife,  of 
his  whole  property,  in  favour  of  his  only  son,  James  Buchan,  junior,  burdened  with 
annuities  to  his  wife  and  daughter.     In  1805,  he  purchased  the  lands  of  Huntingtower, 
taking  the  conveyance  to  himself  in  liferent,  and  to  his  son  in  fee.     Mr.  Buchan  wu 
led  afterwards,  when  arrived  at  a  very  advanced  age,  to  alter  his  intentions  with  regjud 
to  the  disposal  of  his  property.     Accordingly  George  Condie,  as  his  law-agent,  was 
instructed  to  prepare  two  deeds,  the  one  a  trust-conveyance  of  his  whole  real  and 
personal  estate,  including  the  lands  of  Huntingtower,  in  favour  of  Mr.  Condie  himself 
his  brother,  David  Buchan,  and  certain  others,  for  the  purpose  of  enabling  the  trosteeB 
to  enter  into  immediate  possession  of  the  lands,  and  to  manage  and  sell  the  same  for 
payment  of  the  grantor's  debts — to  provide  an  annuity  to  Mr.  Buchan  and  his  wife 
during  their  joint  lives — and,  further,  to  dispose  of  the  residuary  funds  in  the  manner 
directed  by  the  other  deed,  which  was  a  deed  of  settlement.     By  this  settlement,  the 
interest  of  the  free  residue  of  the  funds  was  provided  to  Mrs.  Buchan  during  her  life^ 
for  the  benefit  of  herself  and  her  son,  under  a  deduction  of  L.50  a  year  to  her  daughter; 
L.150  yearly  was  provided  to  her  son,  in  case  he  survived  his  father  and  mother,  to  be 
applied  in  the  manner  the  trustees  might  direct ;  L.3500  was  bequeathed  to  varioos 
of  Mr.  Buchan's  relations,  including  a  legacy  of  L.1000  to  his  niece,  the  wife  of  Mr. 
Condie ;  and  the  remainder  of  the  testator^s  funds  was  provided  to  David  Buchan  after 
Mrs.  Buchan's  death.     The  trust-deed  bore  to  be  the  joint  deed  of  both  father  and  son ; 
and  the  son  along  with  his  mother  were  consenters  to  the  deed  of  settlement. 

The  former  of  these  deeds  was  extended  by  Mr.  Condie,  and  [313]  the  latter  by 
James  Condie,  his  son  and  apprentice ;  and,  after  being  executed,  the  testing  clause  of 
each  was  filled  up  by  the  individual  by  whom  the  deed  was  written.  These  clauses  bear, 
that  the  deeds  were  subscribed  ''  before  these  witnesses,  John  Robertson,  schoolmaster 
at  Huntingtower,  and  James  Miller,  pattern-drawer  at  Buthven  Printfield ; "  and, 
accordingly,  the  signatures  of  these  persons,  with  the  addition  of  "  witness,"  appear  once 
at  each  deed. 

The  deeds  were  executed  upon  the  11th  of  April  1816,  and  Mr.  Buchan  survived 
only  till  the  28th  of  May  following.  In  the  month  of  August  of  the  same  year,  the 
trustees  appointed  by  Mr.  Buchan  met  at  Mr.  Condie's  house,  and  certain  proceedings 
were  resolved  upon,  with  the  view  of  foUowing  out  the  trust.  But  it  did  not  appear 
that  any  step  was  taken  in  pursuance  of  these  resolutions,  whil^  it  was  admitted  that 
Mr.  Buchan  junior  was  left  in  the  uncontrolled  management  of  the  property  from  the 
period  of  his  father's  death. 

In  November  1817,  Mr.  Buchan  junior  sold  Huntingtower  by  public  roup,  the  price 
being  about  L.  18,000,  which,  it  was  said,  left  him  a  clear  balance  of  several  thousand 
pounds,  after  deducting  his  own  and  his  father's  debts. 

In  the  following  year,  Mr.  Buchan  junior  and  his  mother  raised  an  action  of  reduc- 
tion of  the  trust-disposition  and  deed  of  settlement,  upon  the  ground,  irUer  alia,  that 
*'  the  said  deeds  are  not  duly  tested,  the  subscribing  witnesses  not  having  been  present 
when  the  deeds  are  said  to  have  been  signed,  nor  did  they  hear  the  pursuers,  or  the  said 
James  Buchan  senior,  acknowledge  their  subscriptions  thereto."  David  Buchan  entered 
appearance  as  defender  in  this  action.  In  obedience  to  the  appointment  of  the  Lord 
Ordinary,  the  pursuers  put  in  a  coudesceudence  of  the  averments  offered  to  be  establiflhed 
in  support  of  their  plea  generally ;  and,  thereafter,  his  Lordship  pronounced  an  inter- 
locutor, admitting  to  proof  (without  any  finding  as  to  the  relevancy)  an  article  of  the 
condescendence,  which  was  in  the  following  terms ; — "  Thi^t  Joh*"  J^obertsoj^  and  Jam^l 
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^filler,  the  BubsGribing  witnesses  to  the  deeds  under  reduction,  neither  saw  the  puxsuezs 
sabecribe  the  same,  nor  heard  them  acknowledge  their  subscriptions  thereto." 

Upon  the  26th  October  1819,  the  instrumentary  witnesses  (cited  for  thejj^pursuers) 
were  examined ;  and  Eobertson  deponed  as  follows :  He  was  intimately  acquainted  with 
the  late  Mr.  Buchan  of  Huntingtower ;  and,  in  the  month  of  April  1816,  he  recollected 
that  he  was  told  by  the  defender  that  it  was  likely  he  would  be  sent  for  that  day  to 
witness  the  will  of  the  late  Mr.  Buchan.     That,  accordingly,  he  was  sent  for,  and  went 
to  the  house  of  Mr.  Buchan  senior,  and  found,  in  the  dining-room,  Mr.  Buchan  junior 
and  Mrs.  Buchan,  David  Buchan  the  defender,  and  Mr.  Condie  junior ;  and  Mr.  Miller, 
the  other  witness,  came  in  immediately  after.     That  Condie  put  two  papers  into  bis 
hand,  which  the  deponent  understood  to  be  the  will  of  the  [314]  late  Mr.  Buchan,  and 
desired  him  to  ask  Mr.  Buchan  whether  it  was  his  will,  and  whether  it  was  his  sub- 
scription, and,  for  that  purpose,  to  go  to  his  bed-room.     That  Mrs.  Buchan  accompanied 
the  deponent,  and  Miller  the  other  witness  into  the  bed^room,  where  they  found  Mr. 
Buchan  in  bed.     That  the  deponent  held  out  the  papers  to  Mr.  Buchan,  and  asked  if 
that  was  his  will  and  signature,  and  Mr.  Buchan  answered  that  it  was.     That,  immedi- 
ately after,  they  returned  to  the  dining-room,  where  the  deponent  and  Mr.  Miller 
subscribed  as  witnesses.     That  he  did  not  see  Mr.  Buchan  junior,  or  Mrs.  Buchan, 
sabecribe  said  deeds ;  nor  did  he  hear  them  acknowledge  their  subscriptions.     That  he 
did  not  recollect  whether,  when  he  subscribed  as  witness,  there  were  any  other  names 
at  the  deeds  but  that  of  Mr.  Buchan  senior.     That  Mr.  Buchan  junior  was  in  the  room 
whan  the  deponent  took  the  pen  to  subscribe ;  but,  as  his  back  was  turned  towards  him, 
he  could  not  say  whether  he  went  out  of  the  room  when  he  was  subscribing  or  not : — 
*' Interrogated,  Does  the  deponent  mean,  on  his  great  oath,  to  say,  positively  and 
decidedly,  that,  on  the  occasion  in  question,  neither  Mrs.  Buchan  nor  James  Buchan 
junior  acknowledged  that  they  had  signed  the  deeds  in  question  ?  or  does  he  mean  only 
to  say  that  he  has  no  accurate  recollection  of  the  fact?  depones  That  there  was  no 
conversation  on  that  subject  at  all ;  and  the  question  being  repeated,  depones.  That  he 
thinks  he  can  say  decidedly  that  the  subject  was  not  mentioned." 

Miller,  the  other  instrumentary  witness,  deponed,  that  he  was  acquainted  with  Mr. 
Buchan  senior  and  his  family  for  many  years.  That  in  April  1816,  in  consequence  of 
a  message  in  Mrs.  Buchan's  name,  he  went  to  her  husband's  house,  and  was  shewn  into 
the  dining-room,  next  to  Mr.  Buchan's  bed-room,  where  he  found  the  preceding  witness, 
and  the  parties  mentioned  in  his  deposition :  That  Mrs.  Buchan,  upon  his  entering,  said 
to  him  that  "  he  was  wanted  to  put  his  name  to  some  papers  as  a  witness."  That  the 
preceding  witness  took  up  the  papers  and  carried  them  to  the  bed-room  of  Mr.  Buchan 
senior,  where,  in  the  presence  of  Mrs.  Buchan  and  the  deponent,  he  asked  Mr.  Buchan 
whether  it  was  his  will — whether  it  had  been  read  over  to  him — and  whether  it  was  his 
subscription — and  that  he  answered  yes.  That  the  deponent  and  the  preceding  witness 
returned  immediately  into  the  dining-room,  and  the  former  laid  down  the  deeds  on  the 
table,  and  subscribed  as  witness,  after  which  the  deponent  also  subscribed : — "  That  he 
did  not  see  Mr.  Buchan  junior  subscribe  either  of  the  deeds,  or  hear  him  acknowledge 
his  subscription ;  nor  was  the  question  put  to  him  in  the  hearing  of  the  deponent : 
That  he  did  not  see  Mrs.  Buchan  subscribe  the  deeds,  or  either  of  them,  or  hear  her 
acknowledge  her  subscription :  That  he  did  not  recollect  whether  she  was  in  the  room 
at  the  time  the  deponent  subscribed  as  witness:  That  she  did  not  say  any  thing, 
either  in  Mr.  Buchan's  bed-room,  or  after  returning  to  the  dining-room :  That  nothing 
was  said  by  Mr.  Buchan  junior,  although  he  was  in  [316]  the  dining-room  when  the 
deponent  and  the  preceding  witness  returned  from  the  bed-room :  That  he  thinks  the 
subscription  ot  Mr.  Buchan  junior  was  also  at  the  deed  when  he  subscribed  as  witness ; 
but  he  does  not  recollect  ever  to  have  seen  the  subscription  of  Mrs.  Buchan."  Both 
witnesses  concurred  in  stating,  that  they  left  the  house  immediately  after  subscribing  the 

deeds. 

After  this  evidence  was  led,  Mr.  Buchan  junior  died,  leaving,  by  a  trust-deed  and 
settlement,  executed  at  the  same  time  that  this  action  was  raised,  the  residue  of  his 
estate  and  effects,  after  payment  of  various  legacies  and  provisions,  to  Mr.  Condie  senior. 
Mr.  Condie,  by  virtue  of  this  deed,  in  which  he  was  named  trustdisponee,  sisted  him- 
self as  a  party  ;  and,  in  consequence  of  the  death  of  Mrs.  Buchan,  became  ultimately  the 
only  pursuer. 

James  Condie  wae  now  cited  as  a  witness  for  the  defender.    He  deponed  that,  by 
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hifl  Cather's  orders,  he  carried  the  deeds  in  question  to  Huntingtower  to  be  giyen  to  Ma 
David  Buchan,  the  defender,  for  the  purpose  of  being  executed.  That  he  aocordioi^j 
gave  the  deeds  to  Mr.  David  Buchan ;  but  he  did  not  give  him  any  directions  as  to  the 
manner  of  getting  them  executed,  the  deponent's  father  having  informed  him  tiiat  he 
had  given  the  defender  such  directions.  That  he  did  not  recollect  whether  or  not  he 
saw  either  the  parties  or  the  instrumentary  witnesses  subscribe  the  deeds ;  nor  did  he 
recollect  hearing  the  former  acknowledge  their  subscriptions,  though  he  was  at  one  time 
in  the  room  with  the  instrumentary  witnesses  upon  the  occasion  alluded  to :  That  he  did 
not  consider  himself  as  having  had  any  charge  of  getting  the  deeds  executed :  That  the 
testing  clause  of  the  trust-deed  was  filled  up  by  the  deponent  upon  his  return  home ; 
but  whether  the  same  or  next  day  he  did  not  recollect :  That  he  did  not  recollect  opon 
what  authority  he  inserted  in  the  testing  clause  that  the  trust-deed  was  subscribed  befon 
the  instrumentary  witnesses ;  but  he  supposed  it  was  either  written  in  pencil  on  the  deed, 
or  on  a  separate  slip  of  paper :  That  he  did  not  recollect  whether  he  saw  his  &ther  fill 
up  the  testing  clause  of  the  deed  of  settlement,  nor  whether,  upon  his  return,  he  had 
any  conversation  with  his  father  relative  to  the  execution  of  the  deeds.  And  to  variou 
other  questions  put  to  the  witness,  he  expressed  the  same  failure  of  recollection.  He 
admitted,  however,  that  he  believed  he  knew,  at  the  time,  that  the  party  to  a  deed 
ought  either  to  subscribe  before  the  instrumentary  witnesses,  or  acknowledge  his  sdV 
cription  to  them. 

Upon  considering  the  proof,  consisting  of  the  examination  of  these  three  witDessei^ 
the  Lord  Ordinary  found  ''  that  the  pursuers  have  failed  to  establish,  by  satis&ctoiy 
evidence,  the  reasons  of  reduction,  of  which  a  proof  was  offered  in  the  second  article  oif 

their  condescendence." 

• 

The  pursuers  brought  this  judgment  under  review  of  the  [316]  Court ;  and  pleaded 
— The  evidence  of  the  instrumentary  witnesses  is  distinct  and  positive  that  they  neither 
saw  Mrs.  Buchan  nor  Mr.  Buchan  junior  subscribe  the  deeds,  nor  heard  them  acknowledge 
their  subscriptions.  It  is  given  free  from  any  degree  of  doubt  or  hesitation,  and  is,  in 
every  material  circumstance,  perfectly  consistent.  Condie's  testimony  establishes  no  fset 
whatever  from  which  even  the  most  distant  presumption  against  the  accuracy  of  the 
statement  of  the  instrumentary  witnesses  might  be  inferred. 

Nor  is  the  depositions  of  the  instrumentary  witnesses  inconsistent  with  their  attesta- 
tions. It  was  the  subscription  of  Mr.  Buchan  senior  only  that  they  were  called  to  attest 
They  were  requested  to  witness  that  person's  will ;  and  therefore  they  neither  did  nor 
'  could  intend  to  verify  the  subscription  of  any  other  person.  It  no  doubt  appears,  ez 
facie  of  the  deeds,  that  Robertson  and  Miller  are  instrumentary  witnesses ;  and  if  tbej 
had  sworn  that,  without  taking  the  statutory  means  for  ascertaining  the  truth  of  any  d 
the  subscriptions  of  the  parties,  they  had  adhibited  their  names  as  witnesses,  then  there 
might  have  been  room  for  appealing  against  their  testimony  to  their  written  attestation. 
But  as  it  does  not  appear,  from  the  attestations  alone,  whether  they  were  meant  to  apply 
to  the  subscriptions  of  all  the  parties,  or  only  to  some  one  or  other  of  them,  thu 
testimony  is  not  liable  to  the  usual  objection  in  such  cases,  that  it  is  contradicted  by 
solemn  written  evidence  under  the  hands  of  the  witnesses  themselves;  and,  consequently, 
there  is  no  room  for  charging  them  with  any  sort  of  irregularity  in  adhibiting  their 
names  as  witnesses.  On  the  contrary,  this  uncertainty  attending  the  object  and  extent 
of  the  attestations  could  only  have  been  removed  by  the  examination  of  the  instru- 
mentary witnesses. 

The  testing  clauses  are  in  vain  appealed  to  against  the  testim*ony  of  the  instrumentary 
witnesses.  It  is  not  the  proper  object  of  these  clauses  to  afford  evidence  of  the 
regularity  and  completeness  of  the  execution  of  the  deeds  in  this  particular.  The  law 
requires  simply  that  the  subscribing  witnesses  shall  be  designed  in  the  body  of  the  writ. 
Besides,  whatever  legal  presumptions,  in  support  of  the  regular  execution  of  a  deed, 
might  be  afforded  by  a  testing  clause  filled  up  at  the  time  of  the  execution,  or  rather 
before  the  witnesses  have  affixed  their  signatures  in  testimony  of  what  they  have 
already  seen  or  heard,  it  were  absurd  to  hold  that  where,  as  in  the  present  case,  the  fill- 
ing in  of  that  clause  has  taken  place  ex  poet  facto,  and  at  some  considerable  intervsi  of  time, 
thjjB  operation  can  remove  any  uncertainty  in  regard  to  the  regular  execution  of  the  deed, 
arising  ex  facte  of  the  attestations  of  the  witnesses. 

It  is  said  that,  as  the  evidence  of  each  instrumentary  witness  applies  only  to  his  own 
act,  the  proof  is  incomplete  that  either  of  the  attestations  was  limited  in  the  manner 


P.a  18S8,  N.8.  Va  OONDIE  V.   BUCHAN.  721 

stated.  But  this  aigument  proves  too  mnch,  since  it  plainly  leads  to  the  concla- 
[317]  -eioD,  that  it  is  impossible  in  any  case  to  prove  the  facts  in  question.  For  how 
could  a  witness  declare  that  the  instrumentary  witnesses  neither  saw  the  subscription 
adhibited,  nor  heard  it  acknowledged  f  It  is  impossible  he  could  declare  so  upon  his 
own  proper  knowledge,  unless  his  evidence  went  the  length  of  proving  the  physical 
impossibility  of  the  party  having  lawf uUy  attested  the  subscription.  With  that  exception, 
it  18  manifest  that  the  proof  of  the  negative  proposition,  that  an  instrumentary  witness 
did  not  authenticate  the  subscription  in  terms  of  law,  is  proveable  only  by  the  testimony 
of  the  witness  himself. 

In  all  the  cases  founded  on  by  the  defender,  the  alleged  invalidity  of  the  execution 
of  the  deed  was  supported  by  the  evidence  only  of  a  single  instrumentary  witness ;  and, 
besides,  that  evidence  was  necessarily  contradictory  to  the  witness's  solemn  attestation 
on  the  &ce  of  the  writ.  AU  these  cases,  too,  take  it  for  granted  that,  if  both  the  instru- 
mentary witnesses  should  depone  that  they  did  not  see  the  party  subscribe,  or  hear  him 
acknowledge  his  subscription,  such  evidence,  if  in  itself  unexceptionable  and  uncontra- 
dicted, would  be  perfectly  conclusive.  The  case  of  Smith  and  others,  against  the  Bank 
of  Scotland,  25th  January  1821,  does  not  apply.  There,  the  question  respected  a  deed 
onerous  and  homologated ;  whereas,  here  the  deeds  are  gratuitous,  and  homologation  is 
not  alleged. 

Answered  by  the  defender — ^The  deeds  confessedly  are  exfoGte  regular  and  complete. 
It  is  maintained,  however,  that  as  the  instrumentary  witnesses  have  affixed  their 
signatures  once  only  to  each  deed,  adding  merely  the  word  "  witness  "  to  their  respective 
names,  it  does  not  appear  whether  they  meant  thereby  to  attest  the  subscription  of  more 
than  one  party.  But  this  supposed  uncertainty  is  completely  removed  by  the  testing 
clauses,  bearing  that  the  deeds  were  signed  by  all  the  parties  before  these  witnesses, 
which  is  conclusive  evidence  of  the  fact,  until  its  falsehood  be  established  by  complete 
legal  proof. 

The  attestations  of  the  witnesses  are  separate  facts,  and,  with  reference  to  the  proof, 
ought  separately  to  be  considered ;  and,  therefore,  supposing  that  each  instrumentary 
witness  swore,  positively  and  distinctly,  that  he  did  not  see  the  parties  subscribe,  nor 
hear  them  acknowledge  their  subscriptions,  this  would  not  be  legal  evidence  of  the  aver- 
ment of  the  condescendence,  but  merely  an  imperfect  proof  of  each  of  the  two  separate 
facts  of  which  that  averment  is  composed.  The  negative  testimony  of  the  one  witness, 
with  respect  to  what  he  himself  did  not  see  or  hear,  plainly  cannot  aid  or  corroborate 
the  testimony  of  the  other  witness  regarding  his  own  act  Miller's  declaration,  for 
instance,  allowing  it  were  conceived  in  the  most  explicit  terms,  that  he  did  not  hear 
Mr.  Buchan,  junior,  acknowledge  his  subscription,  affords  no  legal  evidence  whatever 
that  this  acknowledgment  was  not  made  to  Robertson. 

[318]  But,  in  fact,  Robertson's  deposition  does  not  contain  an  explicit  and  positive 
denial  of  the  accuracy  of  the  testing  clauses,  even  in  relation  to  his  own  attestation.  His 
oath  resolves  into  a  nan  memini.  He  goes  no  further  than  to  affirm,  "  that  he  thinks  he 
can  say  decidedly,  that  the  subject  (t.e.,  the  acknowledgment  of  the  subscriptions)  was 
not  mentioned." 

Besides,  the  deposition  of  the  one  witness,  in  so  far  as  it  contains  circumstances 
affecting  the  negative  testimony  of  the  other  witness,  instead  of  confirming  that  testi- 
mony, tends  most  materially  to  impair  it.  It  is  not  pretended,  and  certainly  there  is  no 
attempt  to  prove,  chat  the  names  of  any  of  the  parties  were  not  at  the  deeds  when  the 
witnesses  subscribed.  But  it  is  proved  that,  upon  Miller's  entering  the  room,  he  was 
informed  by  Mrs.  Buchan,  in  the  presence  of  her  son,  the  other  instrumentary  witness, 
and  Mr.  Condie  junior,  that  the  object  of  his  being  sent  for  was  that  he  might  be  a 
witness  to  the  deeds ;  and  the  depositions  leave  no  doubt  that  the  witnesses  did  affix 
their  signatures  almost  immediately  afterwards — the  parties  and  Condie  being  still 
present  in  the  same  apartment.  The  deeds  were  attested,  therefore,  in  circumstances 
which  gave  the  instrumentary  witnesses  the  most  perfect  opportunity  of  hearing  the 
parties'  acknowledgment  of  their  subscriptions. 

Further,  the  presence  of  Condie,  junior,  is  a  most  important  circumstance,  it  being 
quite  manifest  that  he  was  present  for  the  very  purpose  of  superintending  the  execution 
of  the  deeds,  and,  equally  so,  that  the  bequest  to  his  family  afforded  a  sufficient  motive 
for  seeing  that  the  business  was  performed  with  all  due  solemnity.  Accordingly,  on  the 
game  day,  or  at  least  on  the  day  immediately  following,  he  filled  up  the  testing  clause 
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of  one  of  the  deeds,  while  his  father,  from  hie  information  no  donbt,  filled  np  the  .odMr. 
These  clauses,  therefore,  independently  of  their  forming  parts  of  deeds  ex/ade  prohatiic^ 
are  important  articles  of  evidence.  A  memonindnm  or  letter,  written  by  Condie,  jonior, 
at  the  time  the  deeds  were  executed,  bearing  that  the  act  took  place  in  the  presonoe  of 
the  instrumentary  witnesses,  or  a  declaration  to  this  effect  in  his  deposition,  covild  not 
have  been  regarded  as  better  proof  of  the  fact 

Taking  then  together  the  whole  droumstances  in  evidence  that  are  irreeoncfleahle 
with  the  supposition  of  the  attestations  being  defective,  it  cannot  be  doubted  that  they 
outweigh  the  negative  testimony  of  the  instrumentary  witnesses,  given  after  so  great  sn 
intervd  from  the  period  to  which  it  refers.  At  all  events  it  would  be  absurd  to 
maintain,  that  the  pursuer  has  brought  forward  proof  of  that  demonstrative  chancto 
which  the  law  will  put  in  competition  with  evidence  afforded  by  the  most  aoleiBn 
probative  documents,  ex  facie  complete  and  unimpeachable.  The  law  is  wisely  jealooi 
of  any  appeal  from  such  evidence  to  parole  testimony ;  and  in  no  case  assuredly  ought 
it  to  be  more  [319]  so  than  where  the  fact  asserted  by  the  deed,  and  attempted  to  be 
disproved,  is  the  acknowledgment  of  a  party's  signature  to  the  instrumentary  witnesn^ 
than  which  few  circumstances  can  be  imagined  that,  in  general,  take  a  more  slender 
hold  of  the  memory.  Young  and  Denholme  against  Glen,  2d  August  1770 ;  Sibbsld 
against  Sibbald,  18th  January  1776  ;  Frank  against  Frank,  3d  March  1795. 

But^  supposing  it  were  completely  proved  that  the  instrumentary  witnesses  neither 
saw  Mrs.  Buchan  or  her  son  subscribe,  nor  heard  either  of  them  acknowledge  their  sab 
scriptions — which  is  the  full  amount  of  their  negative  testimony — still  it  would  not 
follow  that  there  had  not  been  an  acknowledgment  both  in  terms  of  the  Act  1681,  and 
in  conformity  with  daily  practice.  That  Act  merely  provides  that  no  witness  shall  sub- 
scribe, unless  he  saw  the  party  subscribe,  or  that  "  the  party  did,  at  the  time  of  the 
witnesses  subscribing,  acknowledge  his  subscription."  As,  however,  there  are  varioas 
modes,  besides  express  declaration,  by  which  a  party  may  acknowledge  his  subecriptioD, 
so  the  object  of  the  statute  will  be  completely  satisfied  by  any  act  of  the  party  which 
unequivocally  indicates  his  purpose  that  the  signature,  as  his  signature,  should  be 
attested  by  die  witness.  But  that  Mrs.  Buchan  and  her  son  did  plainly  and  intelli- 
gibly manifest  such  purpose  to  the  instrumentary  witnesses,  the  circumstances  in 
evidence  leave  little  room  for  doubt.  Certain  it  is  at  least,  that^  by  the  witneesee 
deponing  that  they  did  not  hear  an  express  and  formal  acknowledgment^  it  has  not  been 
proved  that  there  was  no  legal  acknowledgment  of  any  kind,  and,  consequently,  the 
result^  as  to  this  question,  is  just  the  same  as  if  there  existed  no  evidence  on  the  subject 
at  all. 

Still  further,  supposing  that  it  were  proved  by  the  most  perfect  evidence  that  the 
signature  of  the  party  was  neither  affixed  to  the  deed,  nor  acknowledged  in  any  way,  in 
the  presence  of  the  subscribing  witnesses,  this  would  not  be  a  substantive  grouiul  of 
reduction.  Where  a  deed  is  regular  in  the  solemnities  prescribed  by  the  Act  1681,  it 
is  challengeable  only  on  allegations  of  falsehood  or  fraud;  Smith  and  others  against 
Bank  of  Scotland,  25th  January  1821. 

The  Court  were  much  divided  in  opinion  on  the  question  of  evidence,  which  was 
considered  to  be  the  only  matter  before  them  for  judgment,  and  opposite  interlocuton 
were  pronounced.  The  interlocutor  of  the  Lord  Ordinary  was,  however,  finally  adhered 
to ;  the  Lords  Justice-Clerk,  Glenlee,  and  Bannatyne,  voting  on  the  one  side,  and  Lords 
Robertson  and  Craigie,  on  the  other.  The  majority  held  that^  although  there  was  no 
attempt  to  impeach  the  character  or  motives  of  the  instrumentary  witnesses,  yet  their 
unsupported  testimony  did  not  afford,  in  the  circumstances  of  this  case,  that  complete 
legal  evidence  which  the  law  [320]  requires,  in  order  to  overcome  the  presumption  in 
favour  of  the  regular  execution  of  a  deed,  ex  facie  unobjectionable. 

[S.C,  2  S.  385.] 
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No.  75,  F.C.  N.S.  VII.  320.     3  July  1823.     2nd  Div.— Lord  Kinedder. 

Bank  of  Scotland,  Pursuers. — Cockbum,  Walker. 

John  Eobebtson,  Trustee  on  the  Bankrupt  Estate  of  John  Rae,  Defender. — 

J^ffTty^  H,  Lumsden. 

.Banlarupt — SequegtrcUion — Cautioner. — In  claiming  to  be  lanked  on  the  sequestrated 
estate  of  one  obligant,  a  creditor  is  not  bound  to  deduct  partial  payments  received, 
after  the  sequestration,  from  another  obligant. 

The  claim  of  a  creditor  to  be  ranked,  for  his  whole  debt,  on  the  bankrupt  estate 
of  one  obligant,  excludes  the  ranking,  on  the  same  estate,  of  the  creditors  of  another 
bankrupt  obligant,  in  relief  of  a  partial  payment  of  the  debt 

A  bill  for  L.1000,  dated  2d  September  1819,  and  payable  twelve  months  after  date, 

was  drawn  by  Bae  upon,  and  accepted  by,  Eitchie  and  Wilson.     The  bill,  which  was 

an  accommodation  for  the  use  of  the  acceptors,  was  indorsed  by  Bae,  and  discounted  with 

the  branch  of  the  Bank  of  Scotland  at  Aberdeen.     Wilson  became  bankrupt,  and  his 

estate  was  sequestrated  on  the  24th  March  1820.     Upon  the  27th  of  that  month,  Bae 

paid  to  account  of  the  bill  L.400,  and,  upon  the  first  of  May  thereafter,  L.200.     These 

suuLB  were  accordingly  marked  on  the  bill  as  payments  in  part  of  its  contents.     Both  Bae 

and  Bitchie  having  also  become  insolvent  before  the  bill  was  due,  it  was  duly  protested 

at  the  instance  of  Mr.  Forrester,  treasurer  of  the  Bank,  on  the  5th  of  September  1820; 

and,  on   the   5th  of  the  following   month,  sequestration  of  Bae's  estate  was  award- 

[321]  -ed.     On  the  24th  January  1821,  Mr.  Duguid,  the  Bank  agent  at  Aberdeen,  made 

affidavit  on  the  bill,  deponing,  "that  the  said  Governor  and  Company  are  just  and 

lawful  creditors  of  Anthony  Wilson,  ship-owner  in  Aberdeen,  for  the  principal  sum  of 

L.1000  sterling,  and  interest  thereon,  contained  in  a  bill  of  date,"  &c.  and  "That  no 

part  of  the  said  bill  has  been  paid  to  the  Bank  of  Scotland  or  the  deponent,  by  the  said 

Anthony  Wilson,  or  any  person  for  his  behoof."     On  the  27  th  of  the  same  month,  the 

Bank  lodged  a  claim  for  the  whole  amount  of  the  bill  in  Wilson's  sequestration,  which 

the  trustee  sustained,  and  ranked  on  the  estate  accordingly.     Bae's  trustee  thereafter 

presented  a  claim  to  be  ranked  on  that  estate  for  L.2500,  including  the  payments  of 

L.600  made  by  Bae  to  account  of  the  bill,  in  which  Wilson  was  the  primary  debtor. 

He  at  the  same  time  objected  to  the  Bank  being  ranked  for  a  greater  sum  than  the 

balance  due  on  the  bill.     Wilson's  trustee  having  repelled  this  objection,  while  he 

refused  to  rank  Bae's  claim  of  relief,  Bae's  trustee  presented  a  petition  and  complaint 

against  this  judgment  on  both  points  ;  and  the  Lord  Ordinary,  to  whom  the  petition  and 

answers  were  remitted,  without  pronouncing  any  interlocutor  on  the  merits,  reported  the 

case  on  informations ;  and,  thereafter,  the  Court  appointed  a  hearing  in  presence. 

Pleaded  by  Bae's  trustee — 

I.  In  claiming  on  the  estate  of  an  insolvent  debtor,  it  would  be  palpably  unjust 
towards  the  body  of  creditors  to  permit  any  individual,  notwithstanding  the  apparent 
amount  of  his  document  of  debt,  to  rank  for  a  greater  sum  than  what  is  at  the  time  actu- 
aUy  due.  Partial  payments  must  be  deducted  from  the  amount  of  the  claim,  it  being 
for  the  balance  only  that  the  debtor  could  lawfully  be  sued,  or  diligence  raised  against  him. 
That  the  debtor's  estate  has  been  sequestrated  makes  no  difiference  on  the  question ;  and, 
accordingly,  it  is  conceded  by  thie  Biank  that  it  cannot  rank  upon  Bae's  estate  for  more 
than  the  beJance  due  on  the  bill,  after  deducting  the  payments  made  by  Bae.  Indeed, 
if  the  law  requires  that  the  creditor's  oath  should  bear,  as  in  this  instance  it  does,  that 
the  whole  amount  claimed  is  actually  owing  by  the  bankrupt  at  the  date  of  the  affidavit, 
it  seems  impossible  that  the  claim  should  extend  to  a  part  of  the  debt  aheady  extin* 
guiflhed  by  payment. 

But  it  is  said  that  the  case  is  different  where  the  claim  is  made  on  the  estate  of  a 
co-obligant  who  is  not  the  party  from  whom  the  partial  payments  have  been  received. 
There  does  not  appear,  however,  to  be  any  solid  reason  for  this  distinction.  It  is,  on 
the  contrary,  more  consistent  with  the  legal  quality  of  a  joint  obligation  that  a  payment 
made  by  one  co-obligant  should  abate  the  debt  against  the  whole.  The  obligation  con* 
stituted  by  bill,  for  instance,  however  numerous  the  debtors,  is  one  indivisible  obliga- 
tioii ;  and,  consequently,  if  it  be  extinguished  by  payment  in  [322]  part,  with  reference 
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to  a  siogle  obligant,  it  must  equally  be  so  with  reference  to  aU.  This  prindple  does  not 
at  all  impair  tiie  seenritj  which,  it  is  to  be  presumed,  the  creditor  contemplated  <a 
receiving  the  joint  obligation.  That  security  remains  till  the  debt  is  completely  satnfisd ; 
but  the  question  is,  can  the  creditor  revive  the  extinguished  part  of  the  debt  so  as  to 
obtain  a  larger  proportion  of  the  bankrupt  estate  than  effeirs  to  the  unpaid  balsneet 
The  law  assuredly  will  lend  no  countenance  to  any  plea  by  aid  of  which  such  an  unfur 
advantage  would  be  acquired  over  the  creditors  at  large. 

By  tiie  law  of  England,  accordingly — ^proceeding  on  no  peculiarities  ef  its  flysten, 
but  on  common  principles  of  justice— -although  the  creditor  may  prove,  under  a  commiA- 
sion  of  bankrupt,  against  "  every  party  to  a  bill,  yet  if,  preoioudy  to  the  proo^  any  put 
of  the  bill  has  been  received,  there  can  be  no  proof  but  for  the  residue  only ;  **  Botit 
Cases  on  Bankrvptq/j  vol.  ii  p.  200. 

The  case  of  the  Creditors  of  Fall  and  Company  against  Sir  William  Forbes  tnd 
Company,  27th  May  1790,  differed  from  the  present;  the  bills  held  by  the  latter  Com- 
pany, and  of  which  they  were  said  to  have  received  payment,  being  in  truth  deposited 
with  them  as  pledges  or  securities  for  the  debt  owing  to  them  by  the  bankrupt ;  and, 
further,  the  claim  of  that  company  to  be  ranked  for  their  whole  debt,  as  it  stood  at  the 
date  of  the  sequestration,  seemed  to  be  authorised  by  a  provision  in  the  Bankrupt  Act 
then  in  force,  but  which  has  been  omitted  in  the  subsequent  statutes.  This  decisioii 
has  not  accordingly  been  considered  as  settling  the  question ;  Bell's  Com.  vol.  iL  p.  391. 
At  all  events,  the  subsequent  case  of  the  Creditors  of  Stein  against  Sandeman's  Assigneei^ 
16th  November  1790,  was  decided  in  conformity  with  the  principle  which  the  trustee 
maintains.  That  principle  is  further  supported  by  the  established  rule  of  practice,  tbst 
an  adjudication  cannot  be  led  for  a  larger  sum  than  that  which  is  at  the  time  sctoally 
due;  Edie  and  Laird,  20th  June  1797;  Ranking  of  Campbell's  Creditors  sgainst 
Macleod,  17th  June  1801. 

But  supposing  a  partial  payment  by  one  co-obligant  does  not,  in  general,  fall  to  be 
deducted  horn  the  original  debt  in  a  claim  subsequently  made  on  the  bankrupt  estate  d 
another,  still  the  special  circumstances  of  thia  case  require  that  the  bill  should  be  held 
extinguished  pro  ianto  by  the  sums  paid  to  account  For,  firsts  these  payments  being 
marked  on  the  bill,  and  appearing  in  the  protest,  form  part  of  the  written  obligation, 
and  are  to  be  considered  as  a  restriction  of  its  amount  to  the  balance  unpaid.  It  was 
for  non-payment  of  that  balance,  and  not  for  the  whole  debt,  that  the  bill  either  was,  or 
regularly  could  have  been,  protested.  The  case,  therefore,  seems  the  same  as  if  then 
had  been  two  bills,  one  for  L.600,  and  the  other  for  L.400,  and  the  former  paid  by  Bae 
prior  to  the  Bank's  claim  on  Wilson's  estate ;  on  which  supposition  the  Bank  certainly 
would  not  have  been  entitled  to  include  in  their  claim  the  paid  bill,  on  the  ground  of  iti 
being  held  as  a  security  for  payment  of  the  other. 

Further,  the  payments  were  made  before  the  bill  became  due,  [323]  and,  thereldze, 
to  that  extent  there  never  was  an  existing  debt  at  all.  The  bill  was  extinguisbed  in 
part  before  the  term  arrived  at  which  it  could  become  a  document  of  d^bt ;  and  hence  it 
is  impossible  the  Bank  can  be  allowed  to  say  that  they  hold  it  as  a  voucher  of  their 
claim  to  any  extent  beyond  the  balance  remaining  unpaid.  Upon  this  principle  jodg* 
ment  was  given  in  the  case  of  Dunlop  against  Speirs,  5th  February  1779. 

II.  Bae  having  become  drawer  of  the  bill  for  the  acconunodation  of  the  acoeptoa, 
and  the  payments  made  by  him  being  on  their  account,  he  had  an  undoubted  light  of 
relief  against  both  parties ;  and  his  trustee  is  now  entitled  to  enforce  that  right  for  be- 
hoof of  the  bankrupt  and  his  creditors.  If  under  no  view  of  the  question  hitherto  taken 
the  Bank  have  a  right  to  rank  on  Wilson's  estate  for  more  than  the  unpaid  balance, 
then  the  trustee's  right  also  to  rank  for  the  partial  payments  is  abundantly  obviona  Ko 
doubt  the  sum  drawn  by  the  trustee  from  the  general  fund  would  so  far  lessoi  tbe 
Bank's  dividend.  But  it  does  not  appear  that,  on  the  ground  of  a  cautioner  not  being 
entitled  to  appropriate  any  fund  which  otherwise  would  have  been  available  to  the 
creditor,  the  Bank  have  a  right  to  interfere  with  the  ranking  of  Rae's  claim  of  relief. 
That  claim  now  forms  part  of  bis  bankrupt  estate,  vested  in  the  trustee  for  behoof  of  ail 
concerned.  The  principle  alluded  to  is  only  applicable  to  a  solvent  party.  'The  Bank's 
claim  against  Bae  will  be  completely  satisfied  by  the  corresponding  dividend  which  they 
will  draw  out  of  his  estate.  At  all  events,  if  the  Bank's  right  to  rank  on  Wilson's  eetaia 
for  the  whole  debt,  without  deducting  the  partial  payments,  be  inadmissible,  then  there 
C^o  be  DO  pbstructiou  to  the  clain^  of  ^lief  being  ranked ;  and  the  utmost  the  Sank 
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cotdd  pooaibly  be  entitled  to  demand  irom  Bae's  estate,  beyond  their  proper  proportion, 
would  be  a  sum  equivalent  to  the  abatement  which  their  dividend  on  Wilson's  estate, 
in  common  with  those  of  all  his  other  creditors,  must  suffer  in  consequence  of  the  rank- 
ing of  this  additional  claim. 

Ify  on  the  other  hand,  the  Bank  could  establish  a  right  to  claim  in  Wilson's  seques- 
tration for  the  whole  debt,  it  would  not  follow  that  the  right  of  relief,  competent  to 
Rae'a  estate,  would  in  consequence  become  inoperative.  The  two  rights  are  so  far  inde- 
pendent. Whatever  seeming  hardship  there  may  be  in  Wilson's  estate  being  obliged  to 
bear  both  claims,  that  will  not  sanction  the  injustice  which  would  be  done  by  refusing 
to  rank  the  debt  in  question,  which  is  as  truly  due  by  Wilson  as  any  other  debt  already 
ranked  upon  his  estate.  In  the  case  of  Fall  and  Company's  creditors,  eupra,  a  simile^ 
claim  of  relief  was  accordingly  sustained  in  less  favourable  circumstances.  But,  if  the 
only  question  be,  whether  the  Bank  or  Eae's  trustee  shall  be  allowed  to  rank  for  the 
sums  paid  by  Eae  while  solvent,  and  before  the  bill  was  due,  equity  seems  plainly  to 
point  to  a  preference  in  favour  of  the  claim  of  the  latter  party — the  debt  confessedly 
be-[324]-ing  at  once  an  existing  debt  as  between  Bae  and  Wilson,  and  absolutely 
extinguished  as  between  Eae  and  the  Bank;  Campbell  against  Blaikie,  18th  November 
1796. 

Answered  by  the  Bank — 

I.  Sequestration  operates  as  a  general  diligence  or  attachment  of  the  estate,  prepara- 
tory to  its  distribution  under  that  process,  in  security  of  every  debt  and  obligation  then 
contracted  by  the  bankrupt.  From  the  period,  accordingly,  that  sequestration  is  declared 
to  take  effect,  the  use  of  all  the  ordinary  remedies  for  operating  payment  by  attaching 
the  property  of  the  debtor  is  virtually  prohibited  to  the  creditors  individually.  But,  if 
snch  is  the  indisputable  nature  and  effect  of  this  proceeding,  it  is  palpably  inconsistent 
to  maintain  that  the  relative  situation  of  the  creditors,  as  then  arranged,  can  be  affected 
by  partial  payments  subsequently  drawn,  by  individual  creditors,  from  the  funds  of  other 
obligants  jointly  bound  along  with  the  bankrupt.  These  payments  diminish  the  debt^ 
but  not  the  security  previously  acquired  over  the  sequestrated  subjects.  While  any 
portion  of  the  debt  remains  due,  that  security  is  held  by  the  creditor  absolutely  unim- 
paired. 

The  doctrine  on  the  other  side  is  confessedly  limited  to  partial  payments  made  prior 
to  the  creditor  claiming  to  be  ranked  on  the  bankrupt  estate.  But  in  relation  to  the 
creditor's  security  under  the  sequestration,  payments  to  accounts  made  before  and  after 
claiming  stand  precisely  on  the  same  footing,  the  date  of  the  claim  being  in  this  question 
altogether  immaterial;  Creditors  of  Fall  and  Company,  supra;  Macdougal  against 
Macdougal,  5th  June  1801. 

Any  degree  of  plausibility  which  may  seem  to  accompany  that  doctrine  is  to  be 
ascribed  entirely  to  the  apparent  inconsistency  of  the  affidavit  of  the  bank  agent  with 
the  fact,  that  part  of  the  debt  had  actually  been  paid.  But  the  affidavit  is  to  be  con- 
strued referably  to  the  plea  now  urged  by  the  Bank ;  and  it  is  only  on  the  supposition 
that  it  may  be  shewn  to  be  untenable,  upon  grounds  apart  from  the  assumed  nature  of 
the  statutory  oath  of  verity,  that  the  terms  of  the  affidavit  can  be  considered  as  at  all 
objectionable. 

It  is  of  no  moment  that  the  partial  payments  are  marked  on  the  bill  itself ;  for,  even 
supposing  the  case  the  same  as  if  there  had  been  two  bills,  and  one  of  them  paid  by  Bae, 
the  Bank  would  have  been  entitled  to  claim  upon  both.  Nor  is  the  principle  of  the  rule 
affected  by  these  being  voluntary  payments  before  the  bill  fell  due.  Why  should  this 
benefit  the  estate  of  Wilson,  which  contributed  no  part  of  the  sum,  more  than  if  the 
payments  had  been  received  after  becomiug  legally  exigible)  The  bankrupt  statute 
entitles  a  creditor  to  rank  for  a  future  equally  as  for  a  present  debt.  The  case  of  Dunlop, 
mprOf  relates  to  the  effect  of  partial  payments  received  from  one  obligant  upon  a  current 
bill,  after  a  trust-disposition  granted  by  another  obli-  [325]  -gant  in  favour  of  his 
creditors.  But  as  the  effect  of  a  voluntary  trust  and  a  judicial  sequestration  are  far  from 
being  the  same  in  regard  to  the  present  question,  that  decision  is  inapplicable. 

II.  With  regard  to  the  trustee's  claim  to  be  ranked  on  Wilson's  estate,  the  question 
plainly  resolves  into  this,  whether  the  Bank  or  the  trustee  has  the  preferable  right  to 
the  dividend  on  the  part  of  the  bill  corresponding  with  the  sums  paid  by  Bael  But  on 
that  state  of  the  question  it  is  impossible  to  entertain  a  doubt  of  the  Bank's  right. 
Upon  the  supposition  that  the  Bank  is  entitled  to  rank  for  the  balance  only,  it  would 
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follow  thaty  notwithstanding  the  two  estates  might  together  he  eapahle  of  yielding 
twenty  shillii^  in  the  pound,  yet  the  Bank,  although  holding  an  ohligation  binding  on 
the  bankrupts  jointly  and  seTerally,  never  could  obtain  full  payment.  But  the  law  do«8 
not  allow  either  a  cautioner  or  joint  obligant  to  interfere  with  the  creditor's  rights  in 
security,  so  long  as  he  has  not  effectuated  payment  of  every  &rthing  of  the  debt  Ic 
does  not  appear  that  the  reverse  of  this  was  found  in  the  case  of  the  Creditors  of  Hall 
and  Company,  mpra  ;  but,  at  any  rate,  the  rule,  as  above  stated,  received  the  sanction 
both  of  this  Court  and  of  the  House  of  Lords  in  the  subsequent  case  of  Boithwick 
against  Balfour,  29th  January  1819. 

ThA  Courts  at  the  first  advising  of  the  cause,  felt  it  to  be  attended  with  some  degree 
of  difficulty,  arising  chiefly  from  the  doubtful  import  of  the  statutory  affidavit,  and  the 
objection  rested  on  the  specialty  that  the  partial  payments  were  received  before  the  bOI 
was  due ;  but  their  Loidships  afterwards  unanimously  concurred  in  opinion,  that  ^e 
Bank  had  right  to  rank  for  the  whole  amount  of  the  bill  upon  Wilson's  estate,  and  that 
Bae's  trustee  was  not  entitled  to  claim  relief  from  that  estate  whOe  any  portion  of  the 
Bank's  debt  remained  unpaid.  The  complaint  against  the  judgment  of  the  titistee  on 
Wilson's  estate  was  accordingly  dismissed. 

[S.C,  2  S.  403.] 
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Maule,  Pursuer. — Cockburny  Cranstoun, 

The  Honourable  Wiluam  Maule  of  Panmure,  Defender. — J.  A.  Murray, 

Moncrieff, 

Aliment — Act  1491,  e.  25. — A  father  possessed  of  a  large  entailed  estate  bought  an 
ensigncy  for  his  eldest  son,  and  gave  him  besides  an  annual  allowance  of  L.100.  On 
a  claim  by  the  son,  after  majority,  for  a  suitable  aliment,  the  Court  interposed,  and, 
on  considering  a  statement  of  the  father's  means,  awarded  an  aliment  of  L.8(K)  per 
annum. 

The  Honourable  William  Maule  is  the  heir  in  possession  of  the  entailed  lands  and 
estate  of  Panmure.  He  describes  his  revenue  from  the  estate  to  be  a  trifle  below 
L. 20,000  per  annum;  but  that  annual  deductions,  and,  among  others,  interest  on  debts 
due  by  him  of  nearly  L.30,000,  reduce  his  free  annual  income  to  a  few  hundred  pounds 
above  L.l  0,000.  This  estate  would  leave  him  if  he  succeeded  to  a  peerage,  from  which, 
at  present,  he  was  separated  by  two  lives. 

Mr.  Maule  has  a  family  of  sons  and  daughters.  For  lus  eldest  son,  the  heir  of 
entail  apparent  in  the  estate  of  Panmure,  he  purchased  a  commission  as  ensign  in  a 
regiment  of  foot.  The  pay  as  ensign  amounts  to  about  L.90  per  annum.  To  this  tiie 
father  added  L.100  a-year  j  and  this  forms  the  whole  of  the  son's  income. 

While  remaining  an  ensign,  the  son,  conceiving  this  income  to  be  insufficient  for  his 
maintenance,  raised  an  action  against  his  father,  in  which,  after  referring  to  the  entail 
of  the  estate  of  Panmure,  he  concludes  that  it  should  be  found  and  declared  that  he  "  is 
entitled  to  a  suitable  aliment  from  his  said  father  ex  dehito  naiurali;  and  that  the 
pursuer  is  in  the  meantime  entitled  to  a  maintenance  for  himself,  and  to  an  aliment 
suitable  to  his  elevated  rank  and  station,  out  of  the  rents,  produce,  and  profits  of  the 
said  estate  whereunto  he  is  entitled  to  succeed  after  the  [327]  said  defender,  in  terms  of 
the  sa'd  rights  and  investitures  of  the  same. 

In  support  of  this  action,  the  pursuer  pleaded — That  he  came  with  reluctance  into 
the  Court ;  but  failure  in  efiecting  an  amicable  arrangement  compelled  him  to  claim  at 
law  reasonable  and  "suitable  allowance,  according  to  his  rank  and  station,  for  the 
support  of  the  rank  of  the  family  to  which  he  is  entitled  to  succeed ; "  and  this  claim  he 
rested  on  the  jua  naturae  and  the  statute  1491,  c.  25.  The  obligation  constituted /iif« 
naturce  is  recognised  by  innumerable  decisions.  It  is  not  created  by  mere  civil  contract; 
it  is  indissoluble;  Bank,  b.  iv.  tit.  45,  sect  17.  The  maintenance  it  enjoins  is  more 
than  bare  subsistence ;  it  is  an  aliment  suitable  to  the  party's  rank  and  situation  in  hh; 
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Mnik.  IfuL  b.  i.  tic  6,  sect.  56 ;  Dick  agmmst  Dick,  13th  January  1666,  Siair;  Ayton 
against  Golville,  25tb  July  1705,  Fount,  ;  Bamsay  against  Rigg,  ith  June  1687,  FawU. ; 
Adam  against  Lauder,  Ist  March  1762;  De  Courcy  against  Agnew,  3d  July  1806. 
Woolley  against  Maidment,  Dinxfz  Eep.  vol.  iL  p.  259,  has  no  application  to  the  ques- 
tion. It  was  not  a  case  with  which  the  law  of  Scotland  had  any  thing  to  do.  The 
amount  of  the  aliment  is  to  be  judged  of  with  reference  to  practical  life,  and  to  the  real 
situation  of  parties.  Accordingly,  the  great  point  of  contest  has  always  been,  whether 
an  aliment  were  due  at  all,  not  the  amount  The  last  must  be  such  as  no  person  really 
arudous  to  fulfil  the  natural  obligation  incumbent  on  him  would  ever  think  of  falling 
below.  The  father  has  not  the  absolute  power  to  fix,  beyond  controul,  the  amount. 
He  is  satisfying  the  legal  demands  of  another  person.  The  child  has  as  good  a  right  to 
aliment  as  the  ftither  has  to  the  estate.  The  Other's  discretion  must  be  exercised  fairly 
and  judiciously.  If  the  defender's  argument  be  good,  the  Court,  though  it  might  have 
found  whether  aliment  was  due  or  not^  never  would  have  proceeded  farther,  and 
declared  the  amount.  But  the  modification  depends  on  the  Court ;  Craigy  b.  xL  tit. 
17,  sect.  20.  Certainly,  the  Court  is  not  to  interfere  rashly  or  unnecessarily ;  and  the 
son  must  shew  an  extreme  case  to  obtain  the  interposition  of  the  law.  But  here  a  fair 
and  sound  discretion  has  not  been  exercised — the  law  has  been  evaded ;  and  the  Court 
is  asked  to  interfere  because  no  real,  fair,  and  proper  aliment  has  been  given.  This  is 
an  extreme  case  warranting  the  interposition  of  the  Court  The  principle,  in  a  moral 
view  of  the  question,  that  a  parent  is  best  judge  of  what  is  beneficial  for  his  son's 
interests  has  evidently  limits.  By  law,  whatever  be  the  parents'  feelings,  whether  real 
or  affected,  the  aliment  must  be  suitable  to  the  son's  rank  and  station ;  a  father's 
caprices  are  not  to  be  respected.  Looking,  therefore,  to  the  pursuer's  rank — the  estate 
he  must,  if  he  lives,  succeed  to — the  many  important  and  responsible  duties  he  will 
have  to  perform — the  society  he  must  at  present  [328]  keep,  and  qualify  himself  for 
keeping  afterwards — it  is  impossible  with  any  seriousness  to  maintain,  that  the  defender 
has  reasonably  and  fairly  exercised  his  discretion,  by  allowing  L.100  in  addition  to  the 
pursuer's  pay  of  L.90  per  awnufrif  while  the  defender  admits  his  annual  income  to  be 
upwards  of  L.  10,000;  Scott  against  Sharp,  8t^  March  1750;  Voet^  lib.  xxv.  tit  3, 
sect  3 ;  Muir,  20th  January  1820.  The  statute,  1491,  by  practice,  has  been  extended 
to  every  case  of  lif erenter  and  fiar ;  and  there  is  no  real  distinction,  in  questions  of 
aliment  between  liferenter  and  fiar,  and  an  heir  of  entail  in  possession  and  the  eldest 
son  who  must  succeed  by  the  entaiL 

The  defender  cmsujered — That  he  has  always  considered  himself  under  an  obligation 
to  educate  and  aliment  the  pursuer  suitably  to  his  rank  and  station  ;  but  at  the  same 
time  the  defender  is  entitled  to  exercise  the  fuU  authority  of  a  parent ;  and  no  court  of 
law  has  a  right  to  interfere.  He  gave  the  pursuer  a  fit  education — bought  him  a  com- 
mission— and,  under  the  advice  of  military  men  competent  to  judge,  allowed  the  L.100 
additional  In  doing  so,  he  exercised  those  discretionary  powers  which  no  court  of  law 
can  deprive  him  of.  If  the  Court  interfere,  they  publish  a  new  and  unknown  law.  A 
father  has,  during  his  life,  the  full  power  of  administration  and  disposal  of  his  property. 
He  must  educate  and  aliment  his  children ;  but  he  is  entitled  to  judge  how  they  are  to 
be  educated  and  alimented,  and  what  profession  they  are  best  calculated  to  follow  with 
advantage.  In  these  matters  he  may  err;  yet  a  court  of  law  has  never  interposed,  and 
has  no  power  to  interpose.  A  son  who  adopts  a  profession  has  a  right  only  to  an 
aliment  suitable  to  that  profession.  If  the  profession  be  sufficient  to  maintain  him,  he 
has  no  claim  to  aliment.  It  is  of  no  consequence  whether  the  estate  be  large  or  small. 
If  greater  aliment  be  given  than  is  suitable  to  the  profession,  it  is  not  aliment,  but 
bounty.  These  are  all  matters  of  the  parent's  uncontrolled  discretion.  In  the  present 
case,  the  defender  judged  for  the  best ;  and  he  feels  that  he  judged  rightly.  An  appeal 
by  a  son  to  a  court  of  law  would  be  followed  by  the  most  baneftd  consequences.  There 
is  no  case  on  record  where  the  Court  entertained  the  question  of  aiiment  where  a 
previous  aliment  had  been  given.  If  a  father  give  no  aliment,  he  is  regarded  as  having 
renounced  his  duties,  and  the  Court  properly  interferes;  but  never  where  he  has 
exercised  his  discretion,  and,  according  to  that  discretion,  fulfilled  his  duty;  Scott 
against  Sharp,  8th  March  1759;  Voet,  lib.  xxv.  tit  3,  sect  4.  The  English  law  is 
hostile  to  the  pursuer's  claim  ;  Woolley  against  Maidment ;  Doyfs  Rep,  vol.  vi.  p.  259 ; 
BlackBtoTU^B  Com.  vol.  i.  p.  16.  The  statute  1491  does  not  touch  the  father's  power  to 
fix  the  amount  of  the  aliment ;  Siair,  b.  iii.  tit  5,  sect  3 ;  Brak,  Inst.  b.  ii.  tit  9,  sect 
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63.  Nothing  can  be  more  incorrect  or  dingerous  than  to  hold  that  a  father  is  merdy  a 
trustee  for  his  chUdren.  The  [323]  Co  irt  mast  not  usurp  the  discretion  hitherto  giTea 
to  the  parent — the  person  best  able  to  judge,  and  least  likely  to  err. 

The  Court  ordered  a  hearing  in  presence,  and  afterwards  memorials ;  on  advisii^ 
which, — 

Lord  Hermand  said — ^The  defender  acknowledges  that  he  is  bound  to  give  his  stma 
suitable  aliment ;  and  if  no  aliment  be  given,  then  the  Court  has  a  jurisdiction  to  into- 
fere.  But  an  egregious  error  pervades  his  reasoning,  that,  if  he  give  somethiDg,  however 
small,  he  can  by  this  elusion  defy  law,  and  laugh  at  justice.  This  is  a  sacred  obligation 
— a  duty — and  not  a  mere  favour.  If  it  could  be  regarded  as  a  fiivour,  I  would  be 
ashamed  of  our  law.  The  daim  is  supported  by  the  statute  1641.  In  one  sense,  the 
defender  is  a  liferentei.  He  cannot  be  permitted  to  starve  his  successor.  I  look  to  the 
common  law ;  and  here,  I  find  that  it  is  for  the  good  of  the  community  that  the  aliment 
should  be  suitable.  The  father  no  doubt  has  a  discretionary  power,  but  it  is  obvioiulj 
under  controul,  the  ctrbitrium  bani  viri.  The  defender's  plea  cannot  be  sound,  for  it  is 
inconsistent  with  the  common  sense  of  mankind.  Does  not  the  defender  see  the  dingec 
of  the  creation  of  past  obits^  if  he  restricts  the  aliment  to  such  a  trifle  f  If  he  do  not 
see  it^  the  Court  must  interfere  to  see  it  for  him ;  it  is  their  duty  to  save  a  family  from 
disgrace  and  ruin. 

Lord  Balgray, — There  is  nothing  here  but  the  consideration  of  a  pure  question  of 
law.  The  defendant  lays  down  a  general  proposition,  that  he  has  the  sole  power  to  fix 
what  allowance  he  chuses,  and  that  no  tribunal  can  interfere  with  him.  But,  oo 
general  principles,  I  cannot  admit  that  doctrine.  I  think,  the  obligations  on  parents 
and  children  are  founded  on  the  law  of  nature ;  and  they  are  perfect  in  the  legal  sense 
of  the  word.  The  history  of  other  countries  shews,  that  judges  have  uniformly  foand 
it  necessary  to  guide  and  direct  the  parent's  hand.  The  Eoman  law  is  particoladj 
applicable— consult  also  Stair  and  Erskine,  It  may  be  true,  that  a  court  of  law  oo^t 
to  be  cautious  how  they  interfere ;  but  they  have  a  right  to  interefere,  although  it  will 
only  be  in  extraordinary  eases,  in  which,  as  a  court  of  equity,  they  will  do  sa  The  inter- 
ference is  an  advantage  to  both  parties ;  it  prevents  the  bonds  of  society  being  torn 
asunder.  There  is  no  danger  in  this  power.  A  Court,  if  it  takes  any  part  at  all,  wonkl 
be  more  apt  to  lean  to  the  father,  than  enter  into  the  feelings  of  the  son.  It,  therefore, 
now  comes  to  be  our  duty  to  consider  whether  the  aliment  given  by  the  defender  be 
suitable  or  elusory.  There  is  a  great  and  important  distinction  between  a  minor  and  a 
miyor.  In  the  first  case,  the  Court  will  allow  more  to  the  guiding  and  directing  hand  of 
the  father ;  and  perhaps  it  was  right  that  then  the  son  should  be  more  limited  in 
pecuniary  supplies  than  motives  of  [330]  mere  feeling  would  dictate.  But  there  is 
created  a  broad  line  in  law  and  justice  between  the  two  situations  the  moment  the  son 
becomes  major.  Our  law  says  so.  From  the  day  the  father  sends  the  son  into  the 
world  to  take  his  share  of  the  duties  of  society,  the  father  is  bound  to  furnish  him  with 
the  means  which  may  enable  him  to  play  the  part  which,  through  providence  and  bis 
country,  he  has  assumed.  Now,  if  we  look  to  his  rank,  his  family,  and  fortune,  we  see 
that  this  young  man  has  a  right  to  expect  to  be  placed  in  the  highest  situation  our 
country  can  bestow.  The  military  profession  has  become  a  learned  one ;  and  it  is  the 
pursuer's  duty  to  perfect  himself  in  all  its  bnmches.  If  so,  will  any  human  being  say 
that  L.100  per  annum  is  sufficient?  Besides,  a  soldier  is  not  to  be  confined  to  the  mess- 
room.  It  is  the  spirit  of  the  constitution  that  every  soldier  ought  to  n^ix  in  civil  sode^ 
according  to  his  rank.  But  I  am  more  deeply  impressed  with  the  pursuer's  civil 
duties.  He  is  the  representative  of  a  feudal  baron.  The  great  estates,  to  which  he  is 
heir,  were  not  delivered  to  his  ancestors  for  their  own  use,  but  also  to  be  the  sonioe 
of  fitting  their  heirs  to  fulfil  the  important  duties  of  their  situation.  He  is  the 
military  leader  and  the  civil  leader  of  his  vassals.  His  privileges  are  high.  The  eldest 
son  of  a  baron  of  a  certain  rank  is  entitled  to  wear,  says  the  sumptuary  laws,  the  same 
vestments  as  a  peer.  There  are  various  characters  in  which  he  is  entitled  and  it  is  his 
duty  to  act.  But  could  he  assume  them  with  this  allowance?  I  am,  therefore,  of 
opinion  that  the  jurisdiction  of  the  Court  is  well  founded — that  the  allowance  is 
insufficient — and  that  we  should  order  a  condescendence  to  enable  us  to  ascertain  the 
free  amount  of  the  defender's  income. 

Lord  Gillies. — This  is  a  delicate  and  painful  question ;  but  it  is  short  and  simfde. 
It  is  free  from  chaiges  of  blame  on  either  side ;  and  we  have  only  to  inquire  whether 
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Ae  parerd  is  entitled  to  fix  the  amooni  The  obligation  on  a  father  to  aliment  arises 
ex  pietaU  or  ex  debito  naiurali,  and  unquestionably  can  be  enforced  by  this  Court. 
With  us,  we  can  award  aliment  where  we  think  it  is  due.  But,  if  we  can  enforce  it, 
how  are  we  to  proceed )  Surely  we  must  see  that  the  aliment  is  suitable.  See  statute 
1491.  The  case  of  father  and  son  cannot  form  an  exception  from  the  rule  that  the 
aliment  must  be  suitable.  When,  therefore,  this  claim  is  resisted  on  the  ground  of  it 
having  been  implemented,  we  have  the  right  to  inquire  if  the  implement  has  been  bona 
fide^  and  the  aliment  be  suitable.  A  legal  obligation  connot  be  evaded  by  giving  a  mere 
something  in  name  of  what  the  law  finds  due.  It  seems  to  me  that  the  defender,  after 
admitting  the  law,  reduces  it  to  a  non-entity.  He  founds  bis  case,  so  far  as  he  has  any, 
on  the  pairia  potestas  ;  but  that  ceases  with  minority.  The  defender  says  he  has  given 
enough,  not  because  the  world  or  the  Court  think  so,  but  because  ^  conceives  it  to  be 
sufficient.  If,  however,  that  be  a  good  reason,  another  father  equally  rich  may  only 
give  L.50.  If  it  be  answered  that  that  sum  would  be  elusory,  [331]  then  the  father 
leaves  the  high  ground  he  has  taken,  and  admits  the  right  of  the  Court  to  interfere.  I 
do  not  say  that  such  an  interference  is  not  a  matter  of  great  delicacy ;  nor  would  I 
interfere  where  the  difiference  as  to  the  amount  is  trifling.  If  the  claim  on  the  statute 
1491  be  good,  are  you  relieved  from  it  by  the  natural  claim?  The  affirmative  is  the 
argument  of  the  defender ;  but  I  think  it  is  utterly  fallacious.  The  case  of  Maidment 
has  no  application.  The  English  notions  on  cases  of  this  kind  are  different  from,  and 
the  reverse  of  ours.  I  think  that  this  allowance  is  not  suitable ;  and  I  am  clear  that 
the  defence  should  be  repelled 

Lord  President, — I  am  happy  to  think  that  in  this  case  there  is  no  difference  on  the 
Bench.  The  facts  are  few,  and  not  to  be  disputed ;  and,  on  considering  them,  I  have 
come  to  be  decidedly  of  opinion  that  the  defences  must  be  repelled.  Ist,  It  is  the  law 
of  Scotland,  and  admitted  to  be  so  by  the  defender,  that  the  father  is  bound,  by  a  legal 
obligation,  to  aliment  his  children.  2dy  This  does  not  cease  by  majority,  if  the  child  be 
not  able  to  aliment  himself.  3<i,  The  mere  name  of  a  profession  is  no  bar  to  a  claim  of 
aliment  4thj  It  is  undoubted  law  that,  when  you  come  to  talk  of  aliment,  it  does  not 
mean  bare  subsistence,  but  a  sum  proportionate  to  the  means  and  situation  of  parties. 
These  propositions  are  laid  down  by  all  the  law  authorities  of  Scotland.  This  then 
being  a  legal  obligation  (not  merely  a  moral  one,  which  law  will  not  enforce)  it  follows 
that  it  cannot  be  evaded,  but  must  be  fulfilled  bona  fide.  That  alone  lets  in  a  jurisdic- 
tion. The  father  is  not  to  be  judge  whether  the  aliment  he  allows  be  elusory  or  not.  The 
defender  says  that  the  Court  can  only  interfere  when  he  refuses  to  ^ivs  any  thing.  But 
that  argument  would  have  been  equally  applicable  if  he  had  given  uis  son  five  pounds. 
Besides,  it  runs  counter  to  the  admission,  that  the  obligation  is  legal ;  for,  if  legal,  it 
cannot  be  evaded.  Whether  an  aliment  be  elusory  or  not  depends  on  the  circumstances 
of  the  parties ;  and,  looking  to  the  important  duties,  civil  and  military,  incumbent  on 
the  pursuer,  I  cannot  but  regard  the  sum  as  elusory.  I  am,  therefore,  for  repelling  the 
defences. 

The  Court  repelled  the  defences ;  and  ordered  a  condescendence  of  the  defender's 
free  income ;  on  advising  which,  the  Court  decerned  against  the  defender  for  an  annual 
payment  of  L.800. 

[Reversed,  1  W.  &  S.  266 ;  4  S.R.R,  (H.L.)  527.] 


No.  77.      F.C.  N.S.  VII.  332.     10  July  1823.     2nd  Div.— Lord  M'Kenzie. 

Reid,  Suspender, — Cockhum,  Skene, 

Mrs.  Reid,  Charger. — Forsyth,  Moncrieff,  Sand/ord, 

Husband  and  Wife, — A  wife  having  obtained  decree  of  adherence  against  her  husband, 
and  having  applied  to  the  Commissaries  for  aliment,  found  entitled  to  apply  for  a 
meditatione  fugcB  warrant  against  her  husband. 

Mrs.  Reid  having  obtained  from  the  Commissaries  a  decreet  declaratory  of  her 
marriage,  this  judgment  was  adhered  to  by  this  Courts  on  an  advocation,  and  in  the 
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House  of  Loida  on  appeal.     She  had  also^  on  the  decree  of  the  CommisaarieB,  gLten  i 
charge  for  adherence,  which  had  heen  disregarded. 

After  the  decision  in  the  House  of  Loids,  she  applied  to  the  Gommisaaries  to  eanj 
the  judgment  into  effect,  and  to  proceed  to  the  decision  of  the  conclusion  of  the  origiiiil 
summons  as  to  the  claim  of  aliment.  Having  reason  to  apprehend  her  husband  wai 
going  to  leave  the  country,  in  order  to  disappoint  her  claims,  she,  on  25th  Jme  1833, 
obtained  a  warrant  against  him  as  in  meditaiione  fugm  ;  on  which,  after  being  ezamined, 
he  was  incarcerated,  26th  June,  till  he  should  find  caution  de  judido  tisti.  Od  27tii 
June  the  Commissaries  awarded  her  an  interim  aliment  of  L.200 ;  and  her  husband  pat 
into  the  process  of  declarator  and  aliment,  a  minute,  declaring  his  readiness  to  raceiTe 
her  into  his  house,  and  craving,  therefore,  that  the  application  for  aliment  shoald  be 
dismissed. 

Reid  then  presented  a  bill  of  suspension  and  liberation,  and  pleaded — ^That  he  bd 
declared  judicially  his  readiness  to  receive  his  wife  to  live  in  family  with  him,  and  tint 
it  is  a  settled  rule  of  law,  that  a  wife  can  have  no  claim  for  separate  aliment,  when  the 
husband  offers  to  live  with  her ;  Lady  Kinfauns  against  Laird  of  Kinfauns,  19th  Jolj 
1711,  Fount;  Lady  Caithness  against  the  Earl,  25th  July  1744,  Du^,  vol  iiL  p.  281; 
Maxwell  against  Wallace,  5th  March  1808.  The  detention  of  a  husband  in  jail  at  the 
instance  of  a  wife,  when  he  consents  to  live  with  her,  is  against  every  principle  of  the 
law  of  Scotland.  The  claim  for  by-gone  aliment,  granting  that  it  were  made  good,  hSk 
under  [333]  ihejue  mariH;  and  the  husband  has  the  sole  administration  of  it.  A  wife 
can  have  no  claim  for  outfit  when  the  husband  asks  her  to  come  to  a  house  he  haa  pro- 
vided for  her;  Ersk,  b.  i.  tit  6,  sect  19. 

Mrs.  £eid  answered — The  offer  to  receive  the  respondent  into  his  house  is  an  attempt 
to  impose  on  the  Court,  as  he  has  shut  up  his  house  and  dispersed  his  f  umitare.  The 
respondent  has  raised  no  process  of  separation,  as  in  the  cases  quoted ;  she  onlj  ooo- 
cludes  for  aliment  in  respect  of  non-adherence.  The  suspender  has  been  charged  to 
adhere ;  and  the  only  offer  he  made  to  adhere  was  after  he  ]\ad  been  convicted  of 
mediUUio  fugce^  to  disappoint  her  claims.  He  is  bound  to  find  caution  to  fulfil  his 
obligivfion  to  his  wife. 

T?ie  Court  were  of  opinion  that  this  was  not  the  ordinary  case  of  a  proeess  for 
aliment,  to  which  it  might  be  a  good  defence  that  the  husband  offered  to  take  his  wife 
to  live  with  him,  but  a  process  for  non-adherence — that  she  was  entitled  to  claim  aliment 
— that,  from  the  declaration  of  the  suspender,  it  was  clear  he  intended  to  fl j  the 
country,  in  order  to  disappoint  the  claims  of  his  wife,  and  defeat  the  judgment  of  the 
House  of  Lords ;  and  that  his  conduct  shewed  that  he  had  no  serious  intention  ef 
adhering.    They  therefore  refused  the  bill  of  suspension. 


No.  78.        F.C.  N.S.  VII.  334.     12  Nov.  1823.     1st  Div.— Lord  AUoway. 

Andrew  Moffat  Wbllwood  of  Garvoch,  Pursuer. — SoL-Gen.  Hope,  T.  Thonmn, 

MoNCRiKFF  and  Forman,  Trustees  of  the  late  Robert  Wellwood  of  Garvoch, 

Defenders. — CraixMoun,  J,  Mmvcrieff,  T.  H.  Miller, 

Tailzie, — In  a  lease  of  part  of  an  entailed  estate  for  999  years,  a  stipulation  that  the 
tenant  should  grant  bond  for  a  large  graemm  in  favour  of  the  granter  of  the  leeae, 
his  heirs,  executors,  and  assignees,  having  been  sustained — ^found  that  the  creditor  in 
the  bond  was  not  bound  to  invest  the  graemm  for  the  benefit  of  the  heirs  of  entail 

Robert  Wellwood,  on  29th  May  1790,  executed  an  entail,  bearing  the  following 
prohibitory,  irritant,  and  resolutive  clauses : — "  It  shall  not  be  in  the  power  of  the  said 
Robert  Wellwood,  my  eldest  son,  or  any  of  the  heirs  called  to  succeed  in  the  foiesaid 
lands  and  estate,  to  sell,  alienate,  impignorate,  or  dispone  the  same,  or  any  part  thereof, 
either  irredeemably  or  under  reversion,  nor  to  grant  infeftments  of  annual-rent^  or  anj 
other  right  or  security,  upon  the  foresaid  lands  and  estate,  redeemable  or  irredeemable, 
nor  to  contract  debts,  or  suffer  and  allow  the  superior's  duties,  or  any  other  burden 
legally  affecting  the  said  lands  and  estate,  to  run  on  unsatisfied,  or  do  any  other  deed 
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wherebj  the  said  lands  and  estate,  or  any  part  thereof,  may  be  apprised  or  adjudged,  or 
otherwise  evicted  from  the  said  Robert  Wellwood,  my  son,  or  the  said  heirs  called  to 
Hie  saccession  of  the  said  estate  in  the  order  aforesaid,  nor  to  set  tacks  or  rentals  of  any 
part  of  the  said  lands  or  estates,  excepting  in  the  terms  after  mentioned,  for  longer 
space  than  19  years  certain,  or  for  the  life  of  the  setters,  or  in  the  terms  of  the  powers 
given  to  the  proprietors  of  entailed  estates  in  Scotland,  anent  granting  of  tacks  or  leetses, 
bj  an  Act  of  Parliament,''  &c.  and  that ''  none  of  the  said  tacks  or  rentals  shall  be  set 
with  diminution  of  the  rental,  except  the  same  be  done  without  collusion,  and  by  the 
way  of  public  roup  to  the  highest  bidder :  Declaring  that  if  the  said  Eobert  Wellwood, 
my  eldest  son,  or  any  of  the  said  heirs  called  to  succeed  as  aforesaid,  shall  neglect  to 
obeerve  or  fulfil  any  of  the  conditions  above  specified,  or  act  and  do  in  the  contrary  of 
any  of  the  provisions,  restrictions,  and  limitations  above  written,  then  and  in  that  case, 
not  only  [836]  shall  all  and  every  one  of  such  acts  and  deeds,  with  all  that  shall  follow, 
or  he  competent  to  follow  thereupon,  be,  as  they  are  hereby  declared  to  be,  ipso  facto, 
void  and  null,  and  of  no  force  or  effect^  in  the  same  manner  as  if  they  had  never  been 
done  or  granted ;  but  also  the  person  so  contravening  or  acting  contrary  to  the  said 
proviaions,  limitations,  and  restrictions,  or  any  of  them,  or  failing  to  fulfil  the  conditions 
above  written,  or  any  of  them,  shall,  for  him  or  herself  alone,  immediately  upon  such 
contravention  or  failure,  amit,  lose,  and  forfeit  all  right  and  title  to  the  said  lands  and 
estate,"  &c.     The  exception,  ''in  the  terms  after  mentioned,"  is  as  follows: — "And 
with  this  power  and  faculty,  as  it  is  hereby  expressly  provided  and  declared,  notwith- 
standing of  the  restrictions  before  written,  with  regard  to  the  setting  tacks,  that  the 
said  Bobert  Wellwood,  my  son,  and  each  of  the  heirs  succeeding  to  the  said  lands  and 
estate,  shall  have  full  power  to  set  tacks  of  the  same,  excepting  the  house,  office-houses, 
and  gardens  of  Pitliver,  and  one  hundred  acres  of  ground  most  adjacent  and  contiguous 
to  the  said  manor  place,  for  such  space  of  time  as  they  shall  think  fit;  provided  that 
the  same  shall  never  be  set  at  a  smaller  yearly  rent  than  three  bolls  of  oat-meal  at  eight 
stone  weight  per  boll  for  each  acre  so  to  be  set,  and  proportionally  for  any  smaller 
quantity ;  and  which  rent  or  tack  duty  shall  always  be  payable  in  kind,  and  never  be 
converted  into  money :  declaring  that,  in  case  the  said  Bobert  Wellwood,  my  son,  or 
any  of  the  said  heirs  of  tailzie,  shall  set  tacks  of  the  said  estate,  or  any  part  thereof, 
for  any  longer  space  than  nineteen  years,  or  in  terms  of  the  Act  of  Parliament  before 
mentioned,  except  in  terms  of  the  clause  immediately  before  written,  then  shall  not 
only  such  tacks  be  in  themselves  void  and  null,  but  also  the  persons  granting  the  same 
shfllly  for  himself  or  herself  alone,  forfeit  their  right  to  the  said  tailzied  lands  and 
estate ;  and  the  same  shall  ipso  facto  fall  and  devolve  to  the  next  heir  called  to  succeed 
as  aforesaid,  free  of  such  tacks,  and  in  the  same  way  and  manner  as  is  above  provided 
in  the  other  cases  of  contravention." 

In  1807  Mr.  Eobert  Wellwood  (2.)  the  eldest  son,  and  now  the  heir  in  possession, 
and  the  Earl  of  Elgin,  agreed,  by  missives,  to  enter  into  a  lease  for  999  years  of  a 
certain  part  of  the  entailed  estate — the  rent  to  be  three  bolls  of  oat-meal  per  acre, 
besides  a  grassum  of  L.  12, 000  sterling,  bearing  interest  from  the  Martinmas  following, 
but  the  grastum  not  to  be  payable  during  Mr.  Wellwood's  lifetime ;  also  of  certain  other 
portions  of  the  entailed  estate  at  the  same  rent,  and  a  grassum  in  proportion  to  the 
extent,  to  be  fixed  according  to  the  amount  of  the  above  graasum.  The  grassum  not  to 
be  paid  at  all  events  until  five  years  from  Martinmas. 

From  this  agreement  the  Earl  attempted  to  resile ;  and  Mr.  Wellwood  (2.)  raised 
an  action  of  implement  against  him,  concluding,  inter  alia,  that  a  bond  for  the  grasaum 
should  be  execu-  [336]  -ted  by  the  Earl,  to  Mr.  Wellwood  (2.)  and  his  heirs  and 
assignees,  payable  at  the  terms  specified  in  the  missives.  The  Lord  Ordinary,  2d  March 
1809,  decerned  and  ordained  the  parties  to  enter  into  a  lease,  and  the  Earl  to  grant  an 
heritable  bond  for  the  graseum,  **  conform  to  the  conclusions  of  the  libeL" 

The  Lord  Ordinary  having,  by  the  same  ihterlocutor,  found  that  the  Earl,  if 
dissatisfied  or  doubtful  as  to  the  power  of  the  pursuer,  Mr.  Wellwood  (2.)  to  grant  a 
valid  lease  for  so  long  a  period,  must  take  the  necessary  steps  to  Call  the  heirs  of  entail 
of  Gktrvoch  into  the  field,  the  Earl  raised  an  action  of  declarator  agcdnst  these  heirs, 
concluding  that  Mr.  Wellwood  (2.)  was'  effectually  prohibited  and  debarred  from 
granting  the  said  lease.  This  action  was  coi:goined  with  the  action  of  implement.  In 
the  former,  the  Courts  11th  March  1810,  found  that  the  missive  of  lease  granted  by  Mr. 
Wellwood  (2.)  to  the  Earl  is  a  valid  and  effectual  right  to  him  both  against  the  granter 
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and  the  other  defenders  as  subetitate  heirs  of  entail,  and  in  the  action  for  implemfln^ 
adhered  to  the  Lord  Ordinary's  interlocutor. 

Thereafter,  the  parties  subscribed  a  contract  of  lease,  and  the  Earl  granted  to  Mr. 
Wellwood  (2.^  his  heirs,  executors,  and  assignees,  an  heritable  bond  for  the  grasnm, 
and  paid  regularly  the  rent  and  interest. 

In  1815,  the  Earl  appealed.  Mr.  Wellwood  (2.)  having  died,  his  trustees  eatend 
appearance.  Mr.  Wellwood  (3.)  who  had  succeeded  as  heir  of  entail,  also  entaed 
appearance.  He  contended  that  the  lease  should  be  confirmed;  adding,  that  tits 
grassum  or  fine  ought  to  have  been  secured,  so  that  it  should  be  enjoyed  by  the  hm 
of  entail  in  succession  in  their  order.    The  House  of  Lords  simply  affirmed. 

Mr.  Wellwood  (3.)  raised  an  action  of  reduction  and  declarator,  condnding  !n 
reduction  of  the  trust-deed,  in  so  far  as  it  directed  the  disposal  of  the  grcusumsj  and  for 
a  judgment  ordaining  them  to  be  employed  in  the  purchase  of  additional  rent  ifrom  the 
tenant,  or  an  annuity  payable  to  the  heirs  of  entail,  during  the  currency  of  the  leasei, 
or  in  the  way  the  Court  might  see  best.  The  Lord  Ordinary,  "  in  respect  that  tb 
leases  for  which  the  grassums  in  question  were  paid,  were  challenged  by  an  action 
before  this  Court,  as  alienations,  on  account  of  the  long  endurance  of  the  leases,  and  tiie 
largeness  of  the  grcueunu^  to  which  action  the  late  Mr.  Wellwood,  the  granter  of  the 
leases,  and  the  other  heirs  of  entail  of  the  estate  of  Garvoch,  were  parties ;  and  it  vk 
found  that  these  leases  were  valid  and  e£fectual  rights ;  and  decree  was  granted  in 
favour  of  the  late  Mr.  Wellwood  for  payment  of  the  grassums  therein  stipulated, 
without  any  restrictions  or  limitations  whatever ;  and  the  judgment  of  this  Court  wu 
affirmed  on  appeal ;  and  also,  in  respect  of  the  whole  circumstances  of  the  case,"  repelled 
the  reasons  of  reduction,  and  assoilzied  the  defenders. 

[337]  The  pursuer  petitioned^  and  maintained — That  the  question  was  open  on  the 
merits.  That  this  was  a  case  of  anticipated  rents ;  and  each  heir  of  entail,  who  succeeds 
to  the  lands,  has  a  right  to  that  portion  of  the  anticipated  rent  which  corresponds  wi^ 
the  years  of  his  possession;  Denholm  against  Wilson,  15th  January  1761.  It  is  no 
answer  that  the  act  complained  of  is  not  specifically  prohibited  by  express  words  in  the 
tailzie ;  for  the  law  will  defend  that  species  of  estate  which  is  vested  by  the  tailzie  in 
each  heir  who  succeeds,  and  regard  as  prohibited  whatever  is  irreconcilable  with  that 
right  of  property.  If,  whatever  were  the  true  rental  of  the  lands,  the  heir  in  posBesdoD 
chose  to  let  them  at  the  minimum  stated  in  the  entail,  the  succeeding  heir  would  have 
no  remedy;  but  if  the  lands  were  let  for  more,  he  is  entitled  to  participate  in  tiiat 
advantage ;  and,  if  a  groMum  be  taken,  or  the  rent  anticipated,  he  has  an  interest  in 
these  sums,  whatever  be  the  amount.  Disguise  the  case  as  the  defender  may,  the 
granter  of  the  lease  in  question  is  diverting  to  another  direction  rents  which  belong  to 
the  successive  heirs  of  entail;  mde  judgment  of  the  House  of  Lords,  12th  July  1819 
Duke  of  Buccleuch  against  Duke  of  Queensberry's  executors. 

The  defender  maintained — ^That  the  House  of  Lords  had  already  decided  that  ihe 
leases  were  valid,  and  not  affected  by  the  restrictive  clause  in  the  entail ;  and  to  this 
question  the  pursuer  was  a  party.  The  House  of  Lords  affirmed  the  judgment  of  the 
Court  of  Session,  decerning  conform  to  the  conclusions  of  the  libel,  i,e,  for  payment  of 
the  grassum  to  Mr.  Wellwood  (2.)  and  his  heirs,  executors,  and  assignees.  The  point 
therefore  is  no  longer  open.  But  even  if  there  were  no  res  judicata  to  prevent  the 
pursuer  from  insisting  in  the  present  action,  the  judgment  of  the  House  of  Lords  meets 
him  on  the  merits  in  every  step  of  his  argument  Oraseum  is  not  anticipated  rent 
The  case  of  the  Duke  of  Queensberry's  executors  does  not  establish  the  parsaer^s 
proposition ;  and  the  case  of  Denholm  against  Wilson  does  not  apply.  An  entail  is  onljr 
such  quoad  the  prohibition  it  contains.  It  was  therefore  in  the  power  of  Mr.  Wellwood 
to  let  leases  on  the  terms  he  did ;  and  the  pursuer  has  no  right  either  to  challenge  snch 
an  exercise  of  power,  or  to  participate  in  the  price  of  that  lease.  If  there  had  been  no 
prohibition  against  selling,  and  Mr.  Wellwood  had  sold,  could  the  pursuer  have  claimed 
any  part  of  the  price  ?  If  the  grassum  had  been  actually  paid,  the  pursuer  could  not 
have  obliged  the  tenant  to  pay  a  second  time ;  and  the  taking  a  bond,  or  deferring  the 
day  of  payment^  does  not  alter  the  question. 

The  Courtfe  on  advising  a  petition  and  answers,  adhered. 
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Nbwbigging  and  Company  and  W.  Brock,  their  Trustee,  Pursuers. — J.  Clerk 

G.  J,  Bdl,  William  Bv/ihanan. 

Dalguesh  and  Others,  Trustees  of  Hatwood,  Collins,  and  Company, 

Defenders. — John  M'Farlan,  J,  MoTvcrieff, 

Bankrupt — BUI  of  Exchange. — A  and  B  mutually  granted  accommodation  bills,  the  one 
party  being  bound  to  retire  the  bUlB  received  from  the  other,  the  counter  obligations 
corresponding  neither  in  dates,  sums,  nor  terms  of  payment  A  having  become 
bankrupt^  the  holders  of  certain  of  the  bills  discounted  by  him  drew  dividends  from 
his  estate,  and  received  the  balance  from  B ;  and  the  remaining  bills  being  wholly 
paid  by  B,  he  himself  ranked  for  these  on  .A's  estate.  Claim  by  B,  who  had 
discounted  and  retired  A's  acceptances,  to  rank  also  for  them  on  A's  estate,  to  the 
effect  of  recovering  the  balance  left  unsaUsfied  by  the  previous  rankings,  found 
incompetent. 

Newbigging  and  Company  granted  the  following  obligations  for  behoof  of  Morrison 
and  Company : — 

A  bond  in  favour  of  a  banking  house  for  a  cash  credit  to  Morrison  and  Company, 
datedinSeptember  1813,  for  ....        L.1000    0    0 

Their  acceptance  to  Morrison  and  Company,  dated  17th  July  1815, 

due  20th  January  1816,  f or  •  -  •         -  -  -  1000    0    0 

Two  biUs  drawn  by  them  on  a  third  party,  and  indorsed  to  Morrison 
and  Company,  both  dated  11th  August  1815,  due  14th  May 
1816,  and  for  the  same  sums,  together  being  -  •  2000    0    0 

L.4000    0    0 

These  bills,  having  been  granted  for  Morrison  and  Company's  accommodation,  were 
discounted  by  them,  and  were  all  outstanding  at  the  date  of  their  bankruptcy,  which 
happened  in  February  1816. 

Haywood,  Collins,  and  Company,  in  their  social  character,  were  partners  of 
Morrison  and  Company,  and  became  bankrupt  at  the  same  time. 

The  holders  of  the  bills,  and  the  creditors  in  the  bond  of  cash  credit,  which  had 
been  nearly  exhausted,  ranked  on  the  estates  [339]  of  both  of  these  Companies,  and 
drew  dividends,  by  which  the  sum  total  of  the  debt  was  reduced  to  L.1737,  18s.  lOd. 
which  balance  was  paid  by  Newbigging  and  Company. 

Newbigging  and  Company  had  received  the  following  bills  from  Morrison  and 
Company : — 

Morrison  and  Co.'s  acceptance,  date 

Do.  

Do.  — 

Do.  — 

Do.  — 

Do.  — 

Do.  — 

Do.  — 


5  Aug. 

1815, 

due  8  March 

1816 

i,  for '. 

L470    6 

0 

17  do. 

do. 

—  20  do. 

do. 

for 

498  14 

0 

9   Oct. 

do. 

—  12  April 

do. 

for 

402  14 

0 

16  do. 

do. 

—  19    do. 

do. 

for 

403    9 

0 

21    do. 

do. 

24    do. 

do. 

for 

493  17 

0 

28  Sept 

.  do. 

—  1    May 

do. 

for 

402  .6 

0 

19  Oct. 

do. 

—  22    do. 

do. 

for 

397  14 

0 

8  Dec. 

do. 

—  11  Dec. 

do. 

for 
L 

1500    0 

0 

.4569    0 

0 

Newbigging  and  Company  had  granted  a  letter  to  Morrison  and  Company  acknow- 
ledgii^  that  the  bill  last  in  order  of  this  list  was  accepted  for  their  accommodation,  and 
obliging  themselves  to  put  the  acceptors  in  possession  of  funds  to  retire  it ;  and  it  was 
admitted  that  the  other  acceptances  were  of  the  same  description,  and  that  a  similar 
obligation  extended  to  all  of  them. 

Newbigging  and  Company  claimed  to  rank  for  the  whole  of  these  acceptances,  which 
they  had  discounted  and  retired,  on  Morrison  and  Company's  estate,  to  the  effect  of 
drawing  dividends  equal  to  the  amount  of  the  above  balance  paid  \xj  then^  pa  the 
pbligations  granted  for  the  accommodation  of  Morrison  aud  Company, 
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This  clAim  was  the  subject  of  a  sabmission,  in  which  the  arbiter  gave  decree  lor  the 
claimants,  who  in  consequence  drew  dividends  from  Morrison  and  Company's  estate^ 
whereby  the  balance  was  reduced  to  L.222,  10s. 

Newbigging  and  Company,  and  Haywood,  Collins,  and  Company,  were  in  lib 
manner  in  the  use  of  supporting  each  other's  credit  by  means  of  accommodation  faflk 
In  particular,  Newbigging  and  Company  had  granted  to  Haywood  and  Company  fluir 
promissory  note,  dated  19th  August  1815,  due  22nd  March  1816,  for         L.493  12   6 

Also   their  acceptance,  dated   16th   Nov.  1815,  due  19th  August 

1816,  for 1000    0   0 


L.1493  12  6 

On  the  ot^er  hand,  Newbigging  and  Company  had  received  for  their  aeeom- 
modation — 

Haywood  and  Co's  acceptance,  dated  3  Aug.  1815,  and  due  6  March 

1816,  for L.497  9  0 

Do.  dated  26  Aug.  1815,  due  29  March  1816,  for                                      494  9  0 

Do.  dated  28  Oct  1815,  due  1  May  1816,  for      -                                     496  15  0 


L.1488  13    0 


[840]  Both  of  these  sets  of  bills  were  in  the  circle  at  the  period  of  Haywood  and 
Company's  bankruptcy ;  and,  in  consequence  of  that  events  Newbigging  and  Company 
were  obliged  to  retire  the  whole  of  them. 

Newbigging  and  Company  then  ranked  on  Haywood  and  Company's  estate  for  (he 
bills  granted  for  the  accommodation  of  the  latter  Company,  and  drew  corresponding 
dividends. 

And  they  further  claimed  to  be  ranked,  first,  for  the  acceptance  of  Morrison  and 
Company  to  them  for  L.1500,  which  they,  as  mentioned  above,  had  acknowledged  by 
letter  to  have  been  granted  for  their  own  accommodation,  and  which  they  had  obliged 
themselves  to  retire,  to  the  effect  of  drawing  payment  of  the  balance  of  L.222,  lOa.  that 
remained  unsatisfied  by  the  rankings  on  Morrison  and  Company's  estate ;  seoandlff,  for 
the  acceptances  of  Haywood  and  Company,  likewise  granted  for  their  own  accommoda- 
tion, to  the  effect  of  obtaining  full  payment  of  the  counter  obligations  already  ranked 
on  the  acceptors'  estate. 

The  present  action  was  brought  to  try  the  validity  of  this  additional  claim.  Hie 
Lord  Ordinary  (Pitmilly)  sustained  the  claim ;  and,  on  advising  a  petition  against  hia 
Lordship's  interlocutor,  with  answers,  the  Court  ordered  memorials,  thereafter  a  hearing 
in  presence,  and  again  memorials,  before  pronouncing  judgment  on  the  merits  of  the 
question. 

Pleaded  by  the  trustees  of  Haywood,  Collins,  and  Company — ^As  the  onerous  holdexs 
of  the  several  obligations  in  which  Newbigging  and  Company  became  bound  for 
Morrison  and  Company,  drew  dividends  both  from  the  estate  of  the  latter  company,  and 
also  from  that  of  Haywood  and  Company,  rateably  with  the  other  creditors  ranked  on 
these  estates;  and  as,  in  like  manner,  Newbigging  and  Company  have  been  ranked 
on  Haywood  and  Company's  estate  for  the  bills  granted  by  the  former  for  the  accom- 
modation of  the  latter — the  present  demand  is  plainly  an  attempt  to  obtain  a  double 
ranking  of  the  same  debt ;  and  this  too  in  a  most  preposterous  form.     For  the  oblfgi- 
tions  on  which  the  claim  is  founded,  although  ex  facie  the  bills  of  Haywood  and 
Company,  were  confessedly  granted  for  the  accommodation  of  Newbigging  and  Company, 
who,  therefore,  by  the  nature-  of  the  transaction,  as  well  as  the  express  agreement  of 
parties,  were  bound  to  retire  them.     But  if  Newbigging  and  Company  were  the  proper 
debtors  in  these  bills,  it  is  impossible  that  they  can  be  allowed  to  use  them  as  vouchers 
of  debt  against  parties  who  truly  were  only  liable  as  their  cautioners. 

Newbigging  and  Company  being  debtors  in  the  one  set  of  obligations,  and  caationen 
in  the  other,  the  question  falls  within  the  principle  of  the  case  of  Sir  Robert  Maxwell's 
Creditors  against  Heron's  Creditors,  8tii  February  1792,  reversed  on  appeal  in  Jnne 
1794,  Sir  Eobert  Maxwell  and  Mr.  Heron  were  jointly  and  severally  bound,  along  with 
Maxwell  of  Cargen,  the  prin- [341] -cipal  debtor,  in  a  bond  for  L.6000.  Me.  Heion 
having  been  obliged  to  pay  this  sum,  he  claimed,  as  in  right  of  the  creditor  in  the  bond, 
to  ras^  on  Sir  Robert's  estate  for  the  whole  bond,  only,  however,  to  the  effect  of  being 
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lelieyed  of  Hie  one-balf.  This  Court  Bustained  the  claim;  but  the  House  of  Lords 
found  that  Sir  Robert's  trustee  was  bound  to  rank  Mr.  Heron  only  "  for  half  the  sum 
due  upon  those  debts  upon  which  Mr.  Heron  and  Sir  Bobert  Maxwell  were  jointly 
bound  along  with  Maxwell  of  Cargen,  each  of  them  having  been  indebted  as  principal  for 
a  moiety  £ereo^  and  as  security  for  ihe  other  moiety;"  see  also  Cranstoun  against 
Ma)owaU,  22d  May  1798. 

Neither  the  reversal  (in  February  1797)  of  the  judgment  in  the  case  of  Curtis 
against  Chippendale,  9th  December  1794,  nor  the  similar  case  of  Naime  against 
Cranstoun,  13th  May  1796,  gives  any  countenance  to  the  present  claim.  In  the  latter 
case  there  was  a  fair  and  simultaneous  exchange  of  bills,  the  one  set  being  confessedly 
an  onerous  consideration  for  the  other.  The  biUs,  upon  which  the  claim  of  ranking  was 
founded,  were  not^  as  here,  the  claimant's  own  proper  debt ;  but  bills  which  the  other 
parties  to  the  transaction  were  themselves  bound  to  pay.  Accordingly,  the  ranking  was 
resisted,  on  the  ground  that,  as  the  claimant  had  not  relieved  the  bankrupt  estate  of 
his  own  counter  obligations,  the  trustee  was  entitled  to  retain  the  claimant's  dividends. 
But  the  Court  held  the  plea  of  compensation  or  retention  inapplicable.  '<  The  two  sets 
of  bills,  it  was  said,  created  two  didinct  debts ;  and  as  the  bankrupts  derived  the  benefit 
of  those  accepted  by  the  claimant,  it  was  no  bar  to  his  ranking  on  their  estate  for  their 
promissory  notes,  that  the  holders  of  the  bills  accepted  by  him  had  also  ranked  upon 
it;"  BeiV8  Cm.  voL  ii.  p.  275,  277. 

Aiuwered  by  Newbigging  and  Company — ^It  is  a  mistake  to  say  that  any  of  the 
bills,  upon  which  the  claim  is  founded,  is  the  proper  debt  of  Newbigging  and  Company. 
They  are  all  acceptances  of  Morrison  and  Company,  or  of  Haywood  and  Company.  No 
doubt  Newbigging  and  Company  became  bound  to  relieve  the  other  parties  of  the 
payment  of  these  acceptances ;  but  this  obligation  was  in  law  conditional  on  the  per- 
formance of  the  counter  obligation  of  relief,  in  which  these  parties  were  debtors.  So 
that  if  loss  should  arise  to  Newbigging  and  Company,  upon  failure  to  implement  this 
counter  obligation,  the  acceptances  in  their  possession  would  become  unqualified  docu- 
ments of  debt,  to  the  effect  of  their  being  indemnified  of  that  loss ;  Oullin^B  Bankrupt 
Law,  p.  133;  Ealfe  against  Caslon,  26th  November  1795,  Blacketane^s  Rep,  vol.  ii. 
p  570 ;  BdPg  Com.  vol.  ii.  p.  224-225. 

The  present  is  not  distinguishable  from  the  cases  of  Curtis  and  Naime,  it  being  of 
no  moment  that  there  appeared  to  have  been  a  simultaneous  exchange  of  bills  in  the 
ktter  case ;  and  it  being  certain  that  the  document  there  held  to  be  the  foundation  of 
a  [342]  distinct  claim  of  ranking  was  nothing  else  than  a  mere  accommodation  bilL 

At  the  first  advising  of  the  cause,  ths  Judges  were  of  opinion  generally  that  the 
specialties  which  here  occurred  did  not  afford  any  legal  ground  for  distinguishing 
between  it  and  the  case  of  Nairne ;  although  some  of  their  Lordships  hesitated  both  as 
to  admitting  the  soundness  of  that  decision,  and  also  its  authority  in  precluding  a  review 
of  the  principle  therein  adopted.  But  the  Court  came  at  last  to  be  unanimously  of 
opinion  that,  even  supposing  the  case  of  Naime  well  decided — which,  however,  was 
still  doubted  extremely  both  by  Lords  Glenlee  and  Craigie — ^it  was  inapplicable  to  the 
present  question.  There  was  here,  in  the  first  place  (the  Court  observed)  no  proper 
exchange  of  accommodation  bills,  the  obligations  on  the  one  side  not  corresponding 
with  those  on  the  other,  either  in  dates,  terms  of  payment,  or  sums.  Further, 
the  present  claim  is  founded  on  bills  which,  by  the  nature  of  the  transaction  and 
agreement  of  parties,  fell  to  Newbigging  and  Company  themselves  to  pay;  whereas, 
in  Nairne's  case,  each  party  undertook  to  retire  his  own  acceptances,  though  granted  for 
behoof  of  the  other.  And,  lastly,  the  claimant  there  had  not  himself  ranked  on  the 
bankrupt  estate  for  the  counter  obligations,  the  ranking  being  in  the  name  of  third 
parties,  who  had  paid  full  value  to  the  bankrupt ;  but  here  Newbigging  and  Company 
have  been  ranked  on  Haywood  and  Company's  estate  for  all  the  bills  in  which  the  latter 
company  were  the  proper  debtors. 

The  Court  unanimously  altered  the  judgment  of  the  Lord  Ordinary,  sustained  the 
defences,  and  decerned. 

[S.C.,  2  S.  427.] 
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No.  80.       F.C.  N.S.  Vn.  343.     14  Nov.  1823.     Ist  Div.— Lord  Alloway. 

Douglas  and  Company  and  Others,  tnrsuers. — Clerk,  Mimerieff',  Shem. 

Jambs  Glassfobd,  Esquire,  of  Dougalston,  Defender. — Dean  of  FaeuUy 

(Cranstov/n),  Fergtisson,  71  Thomson. 

Tailzie. — In  the  reaolative  clause  of  an  entail,  the  expression  "  each  and  eveiy  \m 
and  peison  so  contravening,"  held  to  include  the  institute,  who  had  heen  in  the  pn>> 
hibitory  and  irritant  clauses  mentioned  nominatim. 

John  Glaasford  of  Dougalston  disponed  that  estate  by  deed  of  entail  to  himself  m 
liferent,  and  to  his  eldest  son,  Henry  Glassford,  in  fee,  and  the  heiis-male  of  his  body; 
whom  failing,  to  James  Glassford,  his  second  son,  and  other  heirs-substitute.  lbs 
entaO  was  recorded,  and  infeftment  taken  upon  it  by  the  entailer.  On  John  Glaasfind^ 
death,  Henry  succeeded,  and  was  infeft.  He  died  leaving  his  affairs  deeply  involTDi 
James  entered  heir  to  his  brother  cum  benefido  inventarii. 

Douglas  and  Company,  creditors  of  Henry  Glassford,  raised  an  action  of  dedasitac^ 
concluding  that  it  should  be  found  that  the  lands  of  Dougalston  and  others,  '*  wherein 
the  said  Henry  Glassford  stood  infeft  and  seised  at  the  period  of  his  death,  were  affeeU 
able  by  the  diligence  of  the  law  for  payment  of  his  just  and  lawful  debts." 

Several  points  entered  into  the  discussion  which  followed.  It  is^  however;  here 
only  necessary  to  advert  to  the  plea  of  the  pursuers  founded  on  an  alleged  defect  of  the 
resolutive  clause  of  the  entaiL 

By  the  entail,  the  lands  were  conveyed  "  under  the  conditions,  provisions,  limitations, 
clauses  irritant  and  resolutive  therein  contained.'*  They  begin  with  an  obligation  cm 
"  the  said  Henry  Glassford,  and  all  the  other  heirs  of  tailzie  and  provision  substituted  to 
him,"  to  use  the  name  and  surname  of  Glassford.  Then  comes  the  provision  that  the 
said  Henry  Glassford,  and  the  whole  heirs  of  tailzie  and  provision  succeeding  to  the  said 
lands  and  others,  shall  be  holden  and  obliged  to  possess  under  the  entail.  Next,  that  the 
wives  and  husbands  of  the  said  Henry  Glassford,  and  of  the  several  heirs  of  tailzie  and 
provision,  shall  be  excluded  from  terce  and  courtesy.  Then  follows  the  prohibitoiy 
clause,  "  that  it  shall  not  be  lawful  to,  nor  in  the  power  of,  the  said  Henry  Glassford,  or 
any  of  the  heirs  of  tailzie  and  provision  substituted  to  him,  as  before  written,  to  alter, 
innovate,  or  [344]  change,  or  to  do  or  grant  any  act  or  deed  which  may  have  any  effect, 
directly  or  indirectly,  to  alter,  innovate,  or  change  this  present  tailzie,  and  the  order  of 
succession  hereby  established,  or  to  be  established,  by  any  nomination  or  other  writ 
relative  hereunto,  which  I  may  hereafter  make  and  execute,  or  any  part  thereof ;  nor  to 
sell,  wadset,  or  dispone  the  said  lands  and  others,  or  any  part  or  portion  thereof ;  nob  to 
grant  rights  of  annuity  or  annualrent  payable  forth  of  the  said  lands  and  others,  or  any 
security  upon  the  same,  or  any  part  thereof,  redeemable  or  irredeemable ;  nor  to  oontraet 
debts,  either  before  or  subsequent  to  their  succession,  or  to  allow  or  suffer  the  duties  and 
casualties  payable  to  the  superiors,  or  any  other  burdens  legally  affecting  the  said  lands 
and  others,  to  remain  unpaid,  or  to  do  or  suffer  any  other  act  or  deed  whereby  the  said 
lands  and  others,  or  any  part  thereof,  may  be  apprised,  adjudged,  or  otherwise  evicted 
or  encumbered ; "  and  the  prohibitions  are  directed  against  letting  the  mansion-house, 
or  granting  leases  beyond  a  certain  duration,  &c.  The  entail  then  proceeds,  "And 
PBOViDBD  ALSO,  as  it  is  hereby  expressly  provided  and  dbolared,  that,  in  ease  the  said 
Henry  Glassford^  or  any  of  the  heirs  of  tailzie  and  provision  suhstituied  to  him^  as  before 
written,  shall  fail  or  neglect  to  observe  and  fulfil  any  one  or  more  of  the  conditions 
before  specified,  or  shall  do  or  act  contrary  to,  or  contravene  any  one  or  more  of  the 
limitations  and  prohibitions  before  written,  then,  and  in  every  siteh  case^  not  onlt  shall 
all  and  every  one  of  such  acts  and  deeds,  with  all  that  shall  happen  or  be  competent  to 
follow  thereupon,  or  upon  the  failure  or  neglect  to  observe  and  fulfil  any  of  the  foresaid 
conditions  or  provisions,  be,  as  they  hereby  are  declared  to  be  funditus  void  and  null, 
and  of  no  force,  strength,  or  effect  whatever,  in  the  same  manner  as  if  no  ^uch  failure  or 
neglect  had  ever  happened,  and  as  if  no  such  acts  or  deeds  had  ever  been  done  or 
granted ;  but  aijbo,  each  and  every  heir  and  person  so  contravening^  or  acting  contrary  to 
the  said  limitations  and  prohibitions,  or  any  of  them,  or  failing  or  neglecting  to  fiilfil 
the  said  conditions  and  provisions,  or  any  of  them,  shall,  for  him  or  herself  alone, 
immediately  on  such  contravention,  failure  or  neglect,  forfeit,  amit,  and  loee  all  right 
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and  title  which  he  or  she  previously  had,  or  has,  or  can  claim  or  pretend  to  the  said 
landa  and  otiiers,  or  any  part  thereof,  and  the  same  shall,  eo  ipao,  and  immediately, 
devolve  upon,  and  belong  to^  the  next  heir  of  tailzie  existing  at  the  time,  who  shall 
proaecnte  and  declare  such  irritancy,  albeit  descended  of  the  failzier  or  contravener's 
oim  "body." 

Xlien  occurs  the  clause,  "  And  it  shall  be  lawful  to  such  next  heir  who  is  willing  to 
proaecnte  the  irritancy  to  establish  the  title  of  the  said  lands  and  others  in  his  or  her 
I>eraoii  by  service,  adjudication,  declarator,  or  such  other  ways  or  methods  as  shall  be 
competent  according  to  the  laws  and  customs  of  this  realm  for  the  time,  without  regard 
to,  and  in  no  respect  affected  by,  [346]  any  alteration,  innovation,  or  change  attempted 
to  l>e  made  by  the  contravener,  and  without  any  burden  or  encumbrance  from,  or  by  any 
act  or  deed,  ^ilure,  or  neglect,  of  the  preceding  heir  or  heirs,  importing  a  contravention 
of  tlie  foresaid  conditions  or  provisions,  limitations,  and  prohibitions,  or  any  one  of  them." 
The  entail  also  provides  that,  *'in  case  the  right  of  any  of  the  foresaid  heirs  be  irritated 
on  the  ground  of  his  or  her  failure  or  neglect  to  redeem  and  procure  discharged  any 
acy  ndication  or  other  diligence  deduced  against  the  said  lands  and  others  for  debts  owing 
by  me,  or  public  or  other  real  burdens  legally  affecting  the  same,  or  any  part  thereof, 
^within  the  time  herein  before  limited,  then  and  in  such  case  such  irritancy  shall  not 
only  extinguish  the  right  of  such  heir,  but  also  exclude  from  the  succession  all  the 
descendants  of  his  or  her  body,  any  thing  before  written  to  the  contrary  notwithstanding ; 
and  the  heir  succeeding  on  such  irritancy,  and  redeeming  and  extinguishing  sudi 
acUndication,  shall  be  entitled  to  hold  and  enjoy  the  said  lands  and  others,  and  the 
same  shall  devolve  to  the  heirs  called  to  the  succession  after  him  and  her,  in  the  same 
manner  as  if  the  heir  whose  right  is  so  irritated,  and  all  the  heirs  betwixt  him  and  the 
redeemer  of  the  said  adjudication,  were  naturally  dead." 

The  pursuers  contended — That  the  resolutive  clause  was  directed  against  the  *'  heirs 
of  entail,"  and  not  against  the  ''  institute ; "  and  the  institute  being  thus  unfettered,  the 
lands  were  liable  for  his  debts.  Fetters  are  strictisHmi  JuriSf  and  can  only  be  imposed 
where  the  words  are  clear,  and  the  intention  equally  obvious.  The  whole  context  of  the 
entaO  shews  that  the  entailer  only  contemplated  "  heirs ; "  and  that  in  the  resolutive 
daaae,  where  he  adopts  the  word  "  person,"  that  word  is  synonymous  with  '*  heirs." 
This  question  is  ruled  by  the  Buntreath  case  (14th  November  1769)  and  the  case  of 
Steele  against  Steel,  12th  May  1814 ;  in  which  last,  *'  members  of  entail "  are  coasidered 
as  meaning  nothing  more  than  ''heirs."  The  case  of  Syme  against  Dickson,  27th 
February  1799,  does  not  apply.  There  the  expression  was  "person  or  persons." 
"  Person "  was  held  to  refer  to  the  institute ;  and  "  person,"  being  plural,  to  *'  heirs." 
Bat  here  the  phrase  is  ''heir  or  person,"  the  word  "person"  being  a  collective 
including  *'  heirs  "  merely ;  and,  indeed,  after  the  introduction  of  "  heirs,"  is  an  obvious 
anrpluaage. 

The  defender  maintained — That,  whether  the  entailer  had  or  had  not  a  clear  idea 
of  the  distinction  between  heir  aud  institute,  he  sufficiently  points  the  institute  out  by 
name,  and  thus  contradistinguishes  him  from  "  heir."  The  case  of  contravention  supposed 
was  by  "  the  said  Henry  Olassford,  or  any  of  the  heirs  of  tailzie  and  provision  substituted 
to  him  as  before  written; "and  the  resolutive  clause  is  properly  expressed  " heir  or 
person,"  aa  with  reference  to  Henry  Glassford  and  the  substitute  heirs.  [346]  The 
atmcture  of  the  entail  in  Steele's  case  was  quite  different  from  the  present ;  and  the 
queetion  that  has  arisen  must  be  governed  by  the  case  of  Syme. 

The  Lord  Ordinary  reported  the  case  on  informations,  on  advising  which,  the  Court 
sustained  the  defences,  and  assoilzied  the  defender  from  the  whole  conclusions  of  the 
libel ;  and  thereafter,  on  advising  further  pleadings,  adhered. 

Lord  Balgray, — No  doubt  entails  are  gtrietiesimi  juris.  That  doctrine  is  founded 
on  common  law  and  common  sense.  But  it  has  also  its  limits  in  common  sense.  You 
cannot  hold  words  pro  non  ecriptis.  The  statute  lays  down  no  verba  eolennia  with 
which  to  express  the  entailer's  intention.  I  may  use  any  words  that  I  chuse,  if  they 
are  but  intelligible  and  unequivocal.  If  the  meaning  can  be  understood,  it  will  be  given 
effect  to;  and  the  Court  will  not  inquire  whether  it  might  or  might  not  have  been 
better  expressed.  Here  all  the  clauses  are  directed  against  Henry  Glassford  nominatim. 
The  resolutive  clause  is  directed  against  "  each  and  every  heir  or  person  so  contravening." 
The  first  member  of  the  sentence  plainly  exhausts  every  substitute,  and  the  second  must 
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nkte  to  Henry  Glttsford.  Theat  elaiues  «<e  all  laatened  and  linked  togetiher.  If  hi 
who  rune  oan  read  6hem,  that  is  enough ;  and  I  think  that  the  interpr^iation  k  ekir. 
It  IB  said  that  this  case  xeaemhles  the  case  of  Dontreath ;  bat  we  were  led  ont  of  rar 
way  by  the  judgment  pronounced  by  the  House  of  Lords.  The  reversal  bai  bin 
condemned  ever  since ;  see  Lord  Thurlov^s  opinion  in  the  case  of  TillycouUiy.  Tbe 
decision  in  the  former  case  shocks  every  principle  of  common  sense.  From  it  yoQ  en 
only  draw  two  legitimate  conclusions,  lit^  That  entails  are  to  be  considered  thidmm 
juA$;  and,  2d,  That  the  institute  is  a  different  person  from  the  heir.  As  to  tbieue 
of  Steele,  I  pronounced  the  interlocutor  myself.  It  was  approved  of  by  the  Coart;  ud 
affirmed  by  the  House  of  Lords.  There  the  expression  ^  member  of  tailxie"  was  xmL 
In  only  one  clause  was  the  institute  mentioned ;  and  there  he  was  put  in  oppositioD  to 
'* heirs  and  members  of  tailsie,"  which  shewed  that  ''member  of  tailzie''  did  not 
mean' institute.  The  case  of  Syme  is  preds^y  in  pointy  and  rules  the  pramt 
question. 

Lord  OUUes,^-^!  am  inclined  to  think  that  the  resolutive  clause  is  not  expnandio 
as  to  fetter  the  institute.  I  cannot  condemn  the  Duntreath  case  in  language  so  fltnng 
as  has  been  used  by  Lord  Balgray.  I  thing  that  the  law  should  be  uniform.  Thmii 
no  evil  greater  than  varying  the  rules  of  constructicm.  No  doubt  the  expression  ued 
in  the  case  before  us,  *'  person,"  is  very  comprehensive,  but  it  is  not  more  so  tbn 
"  member.''  The  one  seems  to  include  an  institute  as  much  as  anotiiw,  yet  the  httn 
was  found  not  to  have  that  effect  I  do  not  see  that  there  can  be  [jMtf]  donbtasto 
the  intentkm  <A  the  entailer  either  in  the  present  or  in  Bteele's  case ;  but  the  props 
words  have  not  been  chosen. 

Lord  Pretidait, — ^I  regard  the  principle  in  the  Duntreath  case  to  be  somid- oj 
doubt  was  whether  that  principle  ought  to  have  been  applied  to  the  case.  I  applied  it  to 
Steele's  case,  although  I  thought  the  case  was  very  narrow.  But  the  present  questioD 
is  very  different  in  its  circumstances  from  Steele's.  In  the  prohibitoiy  aud  irritant 
clauses,  *'  Henry  Glassford  "  is  mentioned  nomtno/tm,  and  "  the  other  heirs "  as  a  con- 
gregate body.  What  is  the  antecedent  to  ^^ person  "  t  You  must  either  hold  that  the 
expression  had  been  introduced  per  incuriam,  or  that  Henry  Glassford  is  the  aDtecedsit 
I  am  not  for  straining  the  interpretation,  but  for  giving  a  grammatical  constroctioo. 
We  cannot  assume  that  a  word  has  been  used  without  a  meaning.  Syme's  case  is  ?eiy 
near  this  one. 

[Affirmed,  1  W.  &  S.  323 ;  4  S.RR  (H.L.)  556.] 


Na  82.     F.C.  N.S.  VH.  362.     21  Nov.  1823.     1st  Div.— Lord  Meadowbsnk. 

Andrew  Stevens,  Solicitor,  Pursuer. — Jameson  et  J.  iPDonald. 

EoBEBT  Grahame  Bubden  of  Fidalo,  Defender.— c/l  Moncreif,  Murdoch. 

JBxpences — Negotiorum  Gestor — Circumstances  under  which  a  father,  not  a  party  to  a 
suit  raised  against  a  son,  made  liable  for  expences  of  process. 

Ann  McDonald  and  her  daughter  raised  an  action  of  dedaratcMr  of  msrriageiDd 
legitimacy  against  Bobert  Grahame,  eldest  son  of  Bobert  Grahame  Burden,  and  fitfi 
the  father  being  liferenter,  of  the  estate  of  Fidale.  She  employed  Andrev  Stefem 
as  her  8olicitor-M>btained  decree  of  marriage  and  legitimacy,  and  a  deceniitnie  lor 
expences. 

Thereafter,  on  the  allegation  that  the  father  had  made  himself  dominus  liUs--^ 
employment  of  agents,  attending  consultations,  and  advance  of  money,  giving  imtnic* 
tioDs,  mid  furnishing  grounds  of  defence  whilst  his  son  was  absent ;  that  he  had  eateied 
into  an  agreement  with  the  son  to  allow  him  an  aliment  of  L.30  per  anmtmj  aJfcogetbtr 
disproportioned  and  inadequate  to  the  situation  of  a  fiar  of  an  estate  producing  Dot  \f» 
(and  it  was  alleged  more)  than  L.500  per  annum,  provided  the  son  woald  compromix 
an  action  for  aliment  then  depending  against  the  father ;  that  even  this  LSO  vii 
declared  not  to  be  attachable  for  payment  of  the  son's  debts;  and  that,  as  pait  of  tlii' 
transaction,  the  father  undertook  to  enter  appearance  in  the  pursuer's  action,  ioit\» 
pop,  and  copduQt  the  defence, — Steyens  ri^ise4  an  action  against  the  (ather,  and  conclode^ 
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that^  in  Tsspeet  of  the  gvoonds  stavtod,  l^e  father  was  liable  in  the  'expeneea  deoemed 
for  agatnet  the  son  in  the  marriage  process ;  2  Coke,  564 ;  Com,  Dig.  vooe  MaM. ;  8 
MMk.  Ingt.  b.  i.  sect  14 ;  4  Bacon's  AhtidgetMifdy  492  ;  Laing,  18th  May  1822 ;  1  SMt. 
Ingi.  b.  ▼!.  tit.  56,  sect.  63 ;  Tod  and  Wright,  31st  Janaary  1823. 

The  defence  reeolTed  into  a  denial  that  the  father  had  made  himself  the  dominua 
KHs/  that  the  doctrine  of  maintenanoe  was  unknown  in  onr  law ;  and,  even  if  known, 
not  applicable  imder  the  circnmstances  of  the  case ;  4  Blaeik.  Com,  134. 

[868]  The  case  came  before  the  Court  on  informations ;  and  was  reported  by  Lord 
Eldin,  probationer. 

His  Lordship  held  that  the  aliment  was  out  of  all  reason  disproportioned  to  the 
annual  retoms  of  the  estate ;  that  it  was  coUudye,  and  burdened  with  illegal  condi- 
tiona;  that  the  father  had  not  come  forward  merely  as  a  friend,  from  bencTolent 
motiyee,  but  had  contributed  money,  and  employed  agents,  to  effect  an  object  which  he 
had  moire  at  heart  than  his  son  had. 

The  rest  of  the  Court,  concurring  in  this  opinion,  deoemed  against  the  defender, 
*'  in  respect  he  undertook  to  defend  his  son  in  the  declarator  of  marriage,  and  that  he 
did  not  allow  him  sufficient  aliment" 

Lord  Balgray  thought  that  the  father  had  made  himself  dominm  Utu^  ot  negoHorum 
getior;  and  the  Lord  PreddmU  said, ''  If  the  father  had  giyen  the  son  a  suitable  aliment^ 
I  would  haye  had  some  doubts  if  we  could  haye  made  him  liable,  because  he,  through 
friendly  motiyes,  interfered  or  gaye  some  small  assistance.  That  would  haye  been  a  moral 
duty ;  and  the  case  would  not,  eyen  by  the  law  of  England,  haye  come  under  the  law 
of  maintenance.  But  here  the  aliment  was  altogether  illuscMry,  and  the  whole  pro- 
cedure concerted." 

[S.C.,    2  S.  447 ;  of.   Maihieson  y.   Thomson,  16  D.  22 ;  Fraser  y.  Malloch,  23  R. 

619,  623.] 


No.  88.      F.C.  N.8.  VIL  854.     21  Nov.  1823.     2nd  Diy.— Lord  Kinedder. 

Sir  MiCHAJEL  Malcolm,  Pursudr. — Dean  of  FousuUy  CranBtoun,  H.  J,  Bdbertson. 

Dowager  Lady  Malcolm,  Defender. — Moncreiff,  Dundas. 

Ta/iUie. — ^TJnder  an  entail  providing  to  widows  ''suitable  liferents  by  way  of  locality, 
not  exceeding  the  half  of  the  present  rent  of  the  estate  for  the  time,*'  found  that  a 
locality,  if  it  does  not  exceed  one-half  of  the  rent  at  its  date,  without  deducting  a 
previous  locality,  cannot  be  restricted,  although  it  should  afterwards  come  to  exceed 
the  one-half,  and  though  alleged  to  be  more  than  a  suitable  provision. 

The  entail  of  Balbedie  contains  this  power  of  providing  for  widows  and  younger 
ehiMren^  "  Eeserving  always,  notwithstanding  of  the  prohibitory  clauses  above  written, 
power  and  liberty  to  the  said  Margaret  Malcolm,  and  the  other  heirs  of  taUzie  above 
specified,  to  provide  their  husbands  and  wives  in  suitable  liferents  by  way  of  locality, 
not  exceeding  the  half  of  the  present  rent  of  the  estate  for  the  time,  and  to  provide 
their  younger  children,  besides  the  heir,  with  competent  provisions,  not  exceeding  two 
yean  rent  of  the  said  estate/'  The  heirs  of  entail  are  also  permitted  to  sell  such  parts 
of  the  estate  as  may  be  sufficient  to  discharge  the  debts  and  provisions  lawfully  con- 
tracted, in  terms  of  the  entail. 

On  19th  July  1800,  Sir  John  Malcolm,  in  terms  of  this  permissive  clause,  granted 
to  his  wife.  Lady  Malcolm,  a  postnuptial  provision,  by  way  of  locality,  in  certain  lands, 
under  this  declaration, ''  that^  in  case  of  the  liferent  provision  by  way  of  locality  presently 
affecting  the  said  tailzied  landa  and  estate  being  an  existing  incumbrance  thereon  at  the 
time  of  my  death,  then  the  provision  hereby  granted,  in  the  event  of  its  being  found 
to  exceed  what  I  am  entitled  to  grant  by  the  terms  of  the  deed  of  entail,  shall  be  reatrict- 
able,  as  it  is  hereby  declared  to  be  restricted,  during  the  subsistence  of  the  previous 
locality,  to  such  parts  and  portions  of  the  lands  herein  before  mentioned  as  shall  amount 
to  what  I  am  legally  entitled  to  provide  my  said  spouse  in."  Lady  Malcolm  was  infeft 
1)1  Pecember  1800  for  this  provision  in  the  locality  lands,  the  rent  pf  which  did  not  at 
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the  time  exceed  the  one-half  of  the  rants  of  the  whole  estate,  without  deductiiig  the 
amoont  of  a  locality  to  a  former  widow  then  exist-  [366]  -ing.  In  consequence  d^  the 
reduction  of  certain  leases  by  Sir  John,  the  rental  of  the  whole  estate  was  oonsideEaUy 
increased. 

Sir  John  afterwards  exercised  the  power  in  the  entail  of  settling  provisions  on  hii 
younger  children,  which  were,  after  his  death,  compromised  by  his  son  and  heir,  Sir 
Michael  Malcolm,  for  Ii.2200.  Part  of  the  estate  was  also  sold  for  redemption  of  the 
land-tax ;  and  the  residue  of  the  price  being  insufficient  for  paying  the  expenoes  of  the 
sale,  the  deficiency  was  declared  a  real  burden  on  the  entailed  estate. 

An  action  was  brought  by  Sir  Michael  for  haying  ^e  locality  to  Lady  MaleaJm 
restricted,  in  so  far  as  it  exceeded  the  powers  granted  by  the  entail ;  and  he  maintained 
that  it  should  be  restricted  to  one-half  of  the  free  rants  as  at  its  date^  deducting  Uie 
amount  of  the  former  locality,  or  to  the  half  of  the  rents,  as  in  1816,  the  period  of  Sir 
John's  death,  deducting  what  had  been  sold  for  paying  the  younger  childien's  pro- 
yiaions ;  and  that  he  should  be  relieved  of  a  proportion  of  the  price  of  redemption  of 
the  land-tax. 

Lord  Einedder,  Ordinary,  ordered  memorials  to  the  Court 

The  pursuer  pleaded — By  the  entail,  no  heir  is  entitled  to  provide  his  widow  in 
mora  than  the  one-half  of  the  frae  rant — ^that  is,  one-half  of  the  gross  rant^  with  a  corre- 
sponding shara  of  the  burdens.  The  extent  of  the  provision,  as  thus  limited,  must  be 
estimated  as  at  the  time  when  the  heir  dies.  It  is  then,  for  the  first  time,  that  the  pro- 
vision is  to  become  effectual ;  and  it  is  then  that  the  entailer  intended  that  it  should 
not  exceed  the  half  *'  of  the  present  rant  for  the  time."  A  considerable  bnrden  was 
imposed  on  the  estate  in  favour  of  the  younger  children,  and  the  entail  gave  powen  te 
sell  part  of  it  for  payment  of  this  provision.  Although,  in  cases  where  the  entail  gnnU 
power  to  provide  a  fixed  sum,  without  any  raferance  to  the  rent  of  the  whole  estate,  the 
rant  of  the  locality  lands  must  be  taken  as  at  the  date  of  the  infef tment,  yet  it  is 
altogether  different  where  the  provision  is  restricted  to  a  certain  proportion  of  the  annual 
profits  of  the  estate.  In  such  cases  it  can  never  be  indifferent  to  the  question  of  the 
validity  of  the  widow's  provision  whether  the  gmnter  of  that  provision  has  not,  by  bia 
own  deed,  altered  the  value  and  diminished  the  extent  of  the  entailed  estate ;  M'GiU 
against  Law,  13th  June  1798. 

Nor  does  this  rule  exclude  the  widow  from  the  benefit  of  any  improvements  which 
time  may  have  produced  upon  the  rents.  For,  if  the  estate  has  increased  in  value,  or 
has  risen  in  rent,  between  the  date  of  her  provision  and  the  death  of  her  husband,  the 
consequence  to  her  is,  that  her  praportion  of  the  rents  becomes  so  much  the  greatec 
The  only  difference  is,  that  she  reaps  the  benefit  of  increase  of  rant  only  when  the  rents 
of  the  whole  estate  are  increased,  which  arises  from  the  peculiar  nature  of  the  provision, 
which,  by  the  entail,  is  made  to  depend  upon  the  amount  of  the  whcle  property  for  the 
time,  and  is  not  rendered  independent  of  that  amount  by  being  a  fixed  and  definite 
[366]  sum.  It  never  could  be  maintained  that,  if  a  creditor  were  to  adjudge  and  cany 
off  part  of  the  estate,  the  loss  was  to  fall  entirely  on  the  heir,  because,  at  the  date  d! 
the  deed,  the  locality  lands  did  not  amount  to  more  than  one-half  of  the  estate ;  or  that 
when,  from  the  estate  being  burdened  with  provisions  to  two  widows,  and  to  younger 
children,  there  was  nothing  left  to  the  heir,  he  was  to  have  no  relief  against  the  last 
widow.  The  provisions  here  in  favour  of  the  younger  children  were,  by  the  entail,  ae 
« effectual  as  any  debt  of  the  entailer ;  and  the  sale  of  part  of  the  estate  for  payment  of 
them  ought  to  have  the  same  effect  as  an  adjudication  led  by  a  creditor  of  the  entailer. 

But,  even  if  the  date  of  the  provision  was  to  be  the  rule,  the  provision  here  exceeded 
the  powers  given  by  the  entail,  as  there  was  a  former  locality  still  existing ;  and,  while 
this  subsisted,  the  free  rents  of  the  estate  consisted  only  of  tiie  remainder,  after  deduct- 
ing the  amount  of  that  locality.  For,  although  temporary  in  its  operation,  it  was,  to 
all  intents  and  purposes,  a  real  burden,  as  much  as  an  heritable  bond  granted  for  a  debt 
of  the  entailer  would  have  been.  If  the  validity  of  the  locality  is  to  be  judged  of  as  at 
the  date  of  its  constitution,  the  rent  of  the  estate  at  that  date  must  be  considered,  and 
not  the  rent  at  any  subsequent  period. 

This  manifest  contravention  of  the  entail  could  not  be  corrected  by  any  stipulation  cr 
limitation  introduced  by  the  contravener  himself.  For  as,  ex  hypothesis  the  entaQer 
had  fixed  the  date  of  the  locality  as  the  time  for  determining  whether  the  provision  did 
or  did  not  exceed  the  one-half  of  the  rent  of  the  estate,  it  was  tMra  vires  of  any  heir  of 
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entail  to  alter  this  atrangement,  and,  after  haTing  constituted  a  liferent  locality,  to  post- 
pone the  time  at  which  its  validity  was  to  be  judged  of,  until  the  circumstances  of  the 
estate  should  be  materially  altered.  This  was,  however,  what  Sir  John  attempted  to  do 
by  tlie  clause  of  restriction  in  the  provision  of  locality.  But  this  clause  of  restriction 
ahoTTs  clearly  that  he  conceived  the  locality  must  be  judged  of  as  at  the  time  of  his  own 
death,  when  it  came  into  operation  ;  and,  therefore,  he  did  not  hesitate  to  grant  a  pro- 
vision which  far  exceeded  the  maximum  lat  the  time  of  its  constitution,  conceiving  that 
it  "Would  be  valid  if  it  did  not  exceed  the  maximum  at  the  time  of  his  death. 

Sut  the  entail  besides  only  grants  permission  to  make  "suitable  provisions,  not 
exceeding  the  half  of  the  present  rent;''  and,  therefore,  the  liferent  must  not  only 
not  exceed  a  certain  proportion  of  the  rents,  but  must  also  not  amount  to  more  than  a 
suii€Me  provitian,  as  the  two  conditions  are  separate  and  independent,  and  not  merely 
explanatory  of  each  other.  The  liferent  might  in  certain  cases  amount  to  one-half  of  the 
rents,  and  yet  not  be  more  than  what  was  suitable ;  while  it  is  very  possible,  in  other 
cases,  that  a  provision  suitable  to  the  circumstances  of  the  estate  and  of  the  widow 
might  not  amount  to  one-half  of  the  rents.  When  Sir  John  granted  the  provision,  the 
half  of  the  rents,  as  [367]  they  then  stood,  might  not  be  more  than  a  suitable  provision ; 
hat  when  the  rents  of  the  locality  lands  had  risen  so  much,  and  the  widow  thus 
enjoyed  more  than  the  heir  possessed,  this  was  much  more  than  a  suitable  provision  in 
the  circumstances  of  the  case,  which  are  the  grounds  for  the  Court  judging  of  the  suit- 
ahleneas  of  the  provision.  The  granter  of  the  provision  was  not,  by  the  entail,  constituted 
jndge  of  what  was  suitable,  as  he  was  only  cdlowed  to  grant  a  provision  which,  in  its 
own  nature,  might  be  suitable  to  the  circumstances  of  the  parties ;  Innes  against 
Ballenden  Kerr,  12th  January  1808.  The  Court  will  not  be  inclined  to  support  a  pro- 
vision to  h  widow  as  suitable  or  competent  where  it  exceeds  a  third  part  of  the  estate, 
as  -what  is  suitable  in  the  case  of  intestate  succession  must,  in  genersJ,  be  presumed  to 
be  suitable  in  the  case  of  an  entailed  estate ;  Duchess  Dowager  of  Boxburghe  against 
Duke  of  Koxburghe,  11th  January  1820. 

The  deiendet  pleaded — ^This  is  not  the  case  of  a  bond  of  annuity  limited  to  a  certain 
portion  of  the  free  rents,  but  with  which  the  whole  of  an  entailed  estate  indefinitely 
may  be  burdened,  in  virtue  of  special  powers.  It  is  a  jointure,  by  way  of  locality,  in 
which  a  party  obtains  a  certain  portion  of  the  lands  themselves  set  aside  to  her  for  her 
support^  and  in  which  she  obtains,  by  instant  infeftment,  a  real  and  perfect  right  of 
liferent.  The  widow's  right  is  determined  by  that  infeftment;  and  can  neither  be 
enlarged  nor  diminished  by  any  occurrences  affecting  the  remainder  of  the  estate.  She 
has  received  the  lands  in  liferent;  and  it  is  by  the  nature  and  extent  of  such  a  right 
that  her  interest  is  to  be  regulated  and  ascertained.  It  is  quite  irrelevant  to  speak  of 
the  comparative  amount  of  rents  which  may  remain  to  the  next  heir  of  entail.  If  the 
fiar  had  power  to  give  an  infeftment  of  locality  at  all,  and  in  giving  it  did  not  transgress 
the  rule  laid  down  to  him,  it  is  foreign  to  the  question  whether  it  has  been  a  fortunate 
arrangement  for  the  widow,  or  the  reverse.  There  can  be  no  other  question,  but 
whether  the  infeftment  sought  to  be  reduced  is,  in  any  respect,  a  contravention  of  the 
entail ;  and  it  is  impossible  to  maintain  the  affirmative  of  this  proposition,  while  it  is 
admitted  that,  at  the  date  of  the  sasine,  the  rental  of  the  locality  lands  did  not  exceed 
one-half  of  the  rental  of  the  estate  existing  at  the  time. 

The  provision  to  the  younger  children  is  not  a  burden  affecting  the  entailed  estate. 
Neither  the  bond  itself,  nor  the  entail,  declare  it  to  be  so ;  on  the  contrary,  as  the 
aacceeding  heirs  are  authorised  to  sell  land  to  relieve  themselves  of  tbis  incumbrance,  it 
mast  be  viewed  in  the  light  of  a  burden  on  them ;  and  the  pursuer  has  actually  done 
so,  and  completely  extinguished  it  by  a  sale. 

The  bond  of  provision  to  the  children  was  executed  long  subsequent  to  the  locality ; 
and  the  provision  of  locality  can  neveir  be  affected  by  burdens  imposed  after  infeftment 
on  it  has  taken  place.  [368]  If  it  were  otherwise,  it  would  be  impossible  to  tell  what 
the  power  in  the  entail  was.  It  is  nothing  new  that  where  the  case  is  not  provided  for, 
the  accumulation  of  successive  localities  and  bonds  of  provision  may  for  a  time  exhaust 
the  rental  of  an  entailed  estate.  But  this  does  not  alter  the  principles  of  law,  but  only 
shows  that  the  entailer  has  so  constructed  his  entail  as  to  expose  the  heirs  to  the 
possibility  of  temporary  inconveniences. 

If  the  euUahleness  of  the  locality  were  to  be  left  perfectly  arbitrary  to  the  Courts  it 
would  amoont  to  precisely  the  same  thing  as  expunging  the  clause  from  the  entail 
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altogether.  The  qnertioB  is  upon  Ike  power  of  the  fiar  of  the  eetete,  and  wheter, 
■apposing  the  locality  to  be  in  exact  conformity  to  the  entail,  eetimated  either  at  te 
date  of  the  deed,  or  even  at  the  grantor's  death,  the  Court  can  reduce  it  as  a  contEi- 
▼ention  upon  any  loose  notion  of  its  being  unsuitable  from  extraneous  causes.  In  tin 
ease  of  the  Duchess  of  Boxburghe  against  the  Duke,  ui  mpra,  the  question  was  not  is 
to  the  Talidity  of  a  jointure  by  way  of  locality,  but  as  to  a  gratuitous  proTiooB 
contained  in  a  postnuptial  contract  of  marriage. 

The  Court  were  of  opinion  that^  as  the  locality  did  not  exceed  the  one-half  of  tfai 
rent  at  the  time  it  was  granted,  it  could  not  be  affected  by  the  state  of  the  rent  of  the 
whole  estate  afterwards;  and  that  the  widow  by  her  infeftment  had  hjvs  qucegitttmbi 
the  locality,  which  could  not  be  diminished  by  the  after  provisions  to  the  younger 
children,  although  authorised  by  the  entail :  They,  therefore,  repeUed  the  reasons  of 
reduction ;  and  refused  a  reclaiming  petition  without  answers. 

[S.a,  2  S.  453.] 


No.  84.       F.C.  N.S.  Vn.  369.     26  Nov.  1823.     lat  Div.— Lord  AUoway. 

LoxD  Rbat,  Pursuer. — Dean  of  FacmUy,  Cranttotin,  Maneriiff,  Bobert  BdL 

Major  M'Kat  and  Others,  Defenders. — SolicUar-Otneral,  W.  Baird^  J^fnt^. 

Tailzie — Tiile  to  purme — Prescription. — A  father,  on  the  marriage  of  his  son,  executed 
(1732)  a  marriage-contract,  strictly  entailing  certain  lands  on  the  issue  male  of  the 
marriage,  with  substitutions  of  other  heirs-male,  and  the  son's  heirs  whatsoever,  bat 
reserving  power,  with  consent  of  his  son,  to  alter  the  course  of  succession  and  talkie, 
except  as  far  as  the  heirs  and  daughters  of  the  marriage  Were  concerned.  The  deed 
was  not  registered,  nor  was  infeftment  taken.  Some  years  after,  the  fiather,  with  his 
son's  consent,  exerdsed  the  reserved  ftu^ulty,  destroyed  the  deed,  and  conveyed  (1741) 
the  estate  to  his  son,  and  to  the  heirnaiale  of  the  marriage,  with  a  subetitutioii  of 
other  heirs-male^  but  without  any  fetters ;  a  grandson  revived  the  contract  and  sntsil 
(1732)  by  a  proving  of  the  tenor,  and  registered  the  decree;  and  infeftmeat  wss 
afterwards  takem  The  heirs  of  the  marriage  then  became  extinct^  and  the  reprassa- 
tative  of  the  next  substitute  took  possession,  and  (1797)  made  up  titles  under  tiie 
entail  1732.  The  Court  found,  in  terms  of  a  declarator  (1822)  at  his  instance^  that 
he  had  right  to  make  up  titles  under  the  deed  1741,  and  to  eiyoy  the  estate 
unfettered. 

The  estate  of  Beay  was  held  in  fee-simple  by  George  Lord  Reay.  In  August  1732, 
in  contemplation  of  the  marriage  of  his  son  Donald,  master  of  Beay,  wit^  Marion 
Dalrymple,  a  contract  of  marriage  was  executed,  by  which  Lord  Reay  disponed  (he 
estate  to  himself  ia  liferent,  and  to  Donald  in  fee,  and  to  the  heirs-male  of  the  maniage. 
A  series  of  substitutes  was  then  named,  one  of  whom  was  George  M'Eay,  Lord  Beaj's 
third  son ;  all  of  whom  failing,  to  the  disponer's  nearest  heirs  and  assignees  whatsoever. 
This  contract  was  fortified  by  strict  prohibitory,  irritant,  and  resolutive  clauses ;  power 
being  reserved  by  Lord  Beay  to  burden  the  lands  with  provisions,  to  a  certain  extent, 
to  the  younger  children  of  the  marriage ;  also  "  with  power  to  him  and  Donald,  dnnng 
their  joint  lifetimes,  in  their  liege  poustie^  and  with  mutual  consent,  to  alter  the  coiUiB 
of  succession  and  tailzie  above  mentioned,  except  in  so  far  as  concerns  the  piovi- 
[360]  -sions  to  the  said  Mrs.  Marion  Dali^mple,  and  the  heirs  and  daughters  of  this 
marriage."    Lord  Beay  did  not  record  this  deed,  nor  was  infeftment  taken  upon  it 

Thereafter,  in  1741,  Lord  Beay  cancelled  and  destroyed  the  contract  of  manisige, 
and  executed  a  disposition,  whereby  he  conveyed  the  estate  in  liferent  to  Donald,  and 
in  fee  to  the  heirs>male  of  the  marriage,  and  to  a  series  of  substitutes,  among  whom  was 
George  M'Kay>  third  son  of  Lord  Beay,  and  to  the  heirs-male  of  his  body ;  all  whiob 
substitutions  failing,  to  the  nearest  heir-female  of  the  last  heir-male  (according  to  the 
above  destination)  who  was  last  in  possession  of  the  lands,  but  without  prohibitoxy, 
irritant,  or  resolutive  clauses ;  and  a  few  days  aheiv  acting  upon  the  reserved  power  in 
the  contract  and  entail  1732,  Lord  Beay  and  Donald,  confirmed  by  a  separate  deed,  the 
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alteration  effected  by  the  dispoeitioii  1741,  and  ako,  for  the  purpose  of  ptynent  of 
debt^  exeeated  a  trust  coaveyance  of  the  rents  in  favour  of  certain  trustees. 

I>aDald  succeeded  his  fa^er  in  1748.  He  had  then  alire  two  sons  of  the  marriage 
witli  Marion  Dalrymple-^Oeorge  and  Hugh.  He  was  infeft  on  the  deed  1741  in 
liferent^  in  1750;  and  ten  years  after  his  son  (George  was  infeft  in  fee.    The  sasines 

were  recorded. 

Greo^  in  1757  married;  and,  on  that  occasion,  with  consent  of  his  father,  entered 

iato  a  contract  of  marriage,  by  which  Geo^  disponed  the  estate  of  Beay  to  himself  and 

the  heirs-male  of  the  marriage ;  on  whose  failure,  to  a  series  of  substitutes,  one  of  whom 

was  Greorge  M'Kay,  third  son  of  Greorge  Lord  Beay,  and  the  heirs-male  of  his  body. 

Saaine  followed  in  1758,  and  was  recorded.    George  was,  in  1760,  married  again ;  and 

a  second  contract  of  similar  import  was  executed. 

Donald  died  in  1761,  and  was  succeeded  by  George.     Shortly  afterwards,  George, 

for    the  purpose  of  defeating  the  trust  conveyance  of  the  rents,  determined  upon 

reviving  the  contract  and  entail  of  1732.     He  accordingly  instituted  an  action,  and 

obtained  decree  of  proving  the  tenor.    He  recorded  the  decree  in  the  record  of  tailries ; 

and  proceeded,  in  1768,  to  ezpede  a  general  service  as  heir-male  and  of  provision  to 

Donald,  under  the  marriage-contract  of  1732. 

Grecffge  died  in  1768  without  iasue.     He  was  succeeded  by  Hugh;  who,  having 

been  cognosced  a  lunatic,  was  served  (by  his  tutors  and  curators)  heir-male  and  of 

provision  to  the  last  Greorge  Lord  Reay,  his  brother,  and  infef tment  was  taken  thereon. 

This  infef  tment,  and  inter  alia  the  marriage  contract  of  1732,  were  confirmed  by  the 

superior  in  1778. 

Hugh  died  in  1797  without  issue.    Thus  the  heirs  of  the  marriage  between  Oeoige 

Lord  Beay  and  Marion  Dalrym^^e  became  extinct 

Thereupon,  kric  Lord  Beay,  eldest  son  of  Gkorge  Mackay,  third  son  of  the  (Jeorge 

Lord  Beay  who  had  executed  the  entail,  succeeded.     He  made  up  titles  by  dare  eon&tat 

as  heir  of  entail  [361]  to  his  cousin-german  Hugh,  the  lunatie,  and  toc^  infeftment 

in  1797. 

After  having  possessed  for  some  years  he,  alleging  that,  when  he  made  up  titles  by 
dareeonskii  as  heir  of  entail,  he  had  been  in  ignorance  of  the  deed  1741,  which  had 
removed  the  fetters  from  all  the  substitutes  called  in  the  entail  1732,  excepting  the  heirs 
of  the  marriage  (now  extinct)  and  that  only  now  he  learned  the  existence  of  the  deed 
1741,  raised  an  action  of  declarator  against  the  heirs  of  entail,  concluding  that  he  was 
entitled  to  hold  the  whole  lands  and  estate  of  Beay  in  fee-simple,  and  free  from  any 
limitations  of  entail,  the  contract  of  marriage  1732,  in  so  far  as  it  imposed  fetters  upon 
the  pursner,  having  been  effectually  revoked,  altered,  or  qualified  by  the  disposition  of 
1741,  and  other  deeds;  or  that,  by  making  up  titles  to  Donald  Lord  Beay,  or  George 
Lord  Beay,  as  standing  last  feudally  invested  in  the  estate  in  fee-simple,  he  will  hold  the 
estate  in  fee-simple,  and  be  entitled  to  exercise,  without  challenge,  all  the  rights  of  an  un- 
limited proprietor ;  and  that  the  titles  formerly  made  up  by  the  pursuer  when  the  true 
state  of  the  rights  was  not  known  or  understood,  can  be  no  bar  to  hokUng  the  estate  in 
fee-simple,  nor  can  subject  him  to  the  limitation  of  the  entail  in  the  marriageHK>ntraet 
1732. 

The  Lord  Ordinary  found  as  follows :— Imo,  '*  Finds  that  the  pursuer  has  a  sufficient 
interest  and  title  to  insist  in  this  action,  in  order  to  ascertain  the  {Nrecise  situation  in 
which  he  stands  with  regard  to  this  estate :  2do,  Finds  that,  by  the  contract  of  marriage 
1732  entered  into  betwixt  Donald,  Master  of  Beay,  and  Marion  Dalrymj^e,  an  effectual 
entail  was  introduced  in  favour  of  the  heirs^male  to  be  procreated  of  that  marriage,  and 
the  series  of  heirs  called  upon  their  failure,  provided  the  same  had  been  completed  by 
infeftment  and  by  registration  in  the  register  of  tailries :  but  finds  that  George  Lord 
Beay,  then  in  the  fee-simple  of  the  estate,  and  Donald  Master  of  Beay,  the  parties  to 
thait  contract,  expressly  reserved  the  power  and  faculty  of  altering  that  entail,  except  in 
so  far  as  related  to  the  heirs-male  of  that  marriage,  by  any  deed  to  be  executed  by 
them  in  li^pamHe*  Siio,  Finds  that,  in  1741,  a  disposition  was  executed  by  G^rge 
Lord  Beay  to  Donald  Master  of  Beay,  and  others,  by  which  the  estate  is  conveyed  to 
Donald  Master  of  Beay,  and  the  heirs-male  of  the  marriage  betwixt  him  and  Marimi 
Dalrjrmple,  and  to  other  heits-male  there  mentioned;  and  inter  aHos  to  the  pursuer's 
father^  and  the  heirs-male  of  his  body,  without  any  clauses  prohibitory,  irritant,  and 
resolutive ;  and  that  infeftment  was  taken  upon  this  disposition  in  favour  of  Donald 
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Lord  Beay  in  lifeienti  and  George  M'Kay,  his  eldest  son,  in  fee,  in  December  1750,  tnd 
duly  recorded  in  January  1751 ;  and  that  this  alteration  of  the  entaO,  contained  in  tha 
contract^  1732,  in  so  far  authorised  by  that  deed,  was  confirmed  by  a  deed  of  matoil 
consent,  executed  by  Gkorge  [3^]  Lord  Beay  and  Donald  Master  of  Beay,  the  partial 
in  that  contract  of  marriage ;  and  which  deed  of  consent,  executed  fourteen  days  afts 
the  date  of  the  disposition  1741,  proceeds  upon  the  narrative  'that  the  foresaid  di^oo- 
'  tion  was  granted  with  the  mutual  consent  of  us,  both  in  virtue  of  the  reserved  poven 
*  above  mentioned,  dispensing  with  the  generality  of  these  presents,  and  holding  the 
'  same  to  be  as  valid  and  sufficient  as  if  all  the  alterations  made  in  the  foresaid  dispoa- 
'  tion  of  the  foresaid  contract  of  marriage  had  been  herein  specially  inserted ; '  and  finds 
that  this  deed  1741,  upon  which  infeftment  followed,  was  a  complete  and  effeetaal 
alteration  of  the  entail  contained  in  the  contract  of  marriage  1732,  in  terms  of  the 
reserved  power  of  revocation  and  alteration  therein  contained,  in  so  far  as  related  to  all 
the  keirs  called  in  that  tailzie  who  were  not  heirs-male  procreated  of  that  mania^: 
Finds  also  that,  in  1757  and  1761,  in  the  two  contracts  between  Gkorge  Master  of  Beaj, 
with  consent  of  his  father  Donald  Lord  Beay,  with  Miss  Marion  M^Eay  and  afterwaidi 
with  Miss  Fairlie,  the  estates  contained  in  the  contract  1732  were  settled  upon  the  hein- 
male  procreated  of  these  marriages,  and  those  heirs-male  substituted  to  them  in  fee- 
simple,  without  any  of  the  fetters  of  the  entail  in  the  contract  1732,  which  had  not  (hen 
been  either  registered  in  the  register  of  tailzies,  or  completed  by  infeftment ;  and  that,  both 
in  the  deed  1741  and  under  these  two  contracts  of  marriage  1757  and  1761,  the  preeeat 
pursuer  is  called  as  an  heir  without  any  of  the  fetters  of  the  entail  1732.  4fo,  Finds 
that  George  Lord  Beay,  conceiving  that  the  interest  of  the  heirs-male  of  the  maniage 
with  Marion  Dalrymple  had  been  sufficiently  secured  without  the  entail  contained  in  the 
contract  of  marriage  1732,  with  the  consent  of  the  Dalrymple  family,  cancelled  the  coo- 
tract  of  marriage  1732 ;  and  the  rents  of  the  estate  were  conveyed  to  tfie  heiis-male  ol 
the  marriage,  under  the  burden  of  a  trust-deed  for  payment  of  the  debts,  bio.  Finds  that 
the  second  George  Lord  Beay,  being  displeased  with  the  trust-deed,  as  limiting  his 
powers  too  much,  brought  an  action  for  proving  the  tenor  of  the  contract  1732,  and 
succeeded  in  obtaining  a  decree  of  proving  the  tenor  thereof ;  and  having  served  himself 
heir  under  the  contract  of  marriage  1732,  he  registered  the  decree,  proving  the  tenor  of 
this  contract,  in  the  register  of  tailzies  1768  :  Finds  that  the  titles  of  Hugh  Lord  Beay, 
who  was  fatuous — the  successor  to  the  second  Lord  George — were  completed  by  a  general 
service  by  him,  as  heir-male  and  of  provision  of  Greorge  Lord  Beay,  in  August  1768,  and 
by  an  instrument  of  sasine  upon  the  decree  proving  the  tenor  of  the  contract  of  mairiage 
in  1732,  and  which  was  afterwards  confirmed  by  a  charter  of  confirmation  by  ^ 
Countess  of  Sutherland,  the  superior,  in  September  1778:  Finds  that  the  present  Lord 
Beay  completed  a  title  by  precept  of  dare  constat  from  the  superior  as  heir  of  entail  to 
Hugh  Lord  Reay,  [363]  dated  2l8t  July  1797  :  Finds  that  George  Lord  Beay  and  H# 
Lord  Beay  were  both  of  them  heirs-male  of  the  contract  of  marriage  with  Marion 
Dalrymple  in  1732,  and  that  they  were  of  course  bound  by  the  express  terms  of  that 
contract^  which  had  been  redintegrated,  but  that  the  redintegration  of  that  contraot  of 
marriage  could  not  a£fect  the  deed  1741,  and  the  infeftments  following  thereon,  which 
had  not  been  reduced,  except  with  regard  to  the  heirs-male  of  the  marriage  with  Marion 
Dalrymple :  Qto,  Finds  that  the  present  pursuer,  being  an  heir  called  both  onder  the 
contract  of  marriage  1732,  as  redintegrated,  and  also  under  the  deed  1741,  made  up  his 
titles  in  1797,  by  connecting  himself  with  the  contract  of  marriage  1732,  in  ignorane^ 
it  is  said,  of  the  deed  1741 ;  and  finds  that,  having  all  the  rights  in  his  person,  as  heir 
under  the  contract,  1732,  as  well  as  under  the  deed  1741,  and  the  contracts  of  marriage 
in  1757  and  1761,  his  making  up  his  titles  under  the  one  deed  did  not  exclude  him  bom 
making  up  his  titles  under  the  other  deed,  if  he  thought  fit ;  and  that^  having  all  theee 
titles  in  his  person,  by  the  repeated  decisions  of  this  Courts  he  cannot  be  barred  either 
by  the  positive  or  negative  prescription  from  founding  upon  them :  Finds,  therefore 
that^  as  the  pursuer  is  not  an  heir  of  the  marriage  with  Marion  Dalrymple,  he  is  not 
prevented  from  making  up  his  titles  under  the  deed  1741,  or  any  of  the  other  deeds  to 
which  he  has  right ;  and  repels  the  defences ;  and  decerns  in  terms  of  the  second 
alternative  conclusion  of  the  libel." 

The  defenders  petitioned^  and  pleaded — ^That  the  pursuer  had  not  shewn  a  sufficient 
title  to  support  the  action.  He  might  have  an  interest ;  but  interest  alone  will  not 
always  constitute  a  title.     He  cannot  found  on  the  deed  1741 :   for  he  is  aotoally 
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poaBeflsing  the  estate  under  titles  which  are  completely  excItudYe  of  that  deed.  Bnt^ 
independent  of  the  preliminary  objection,  the  deed  1741  was  wholly  unwarranted. 
The  entail  is  valid  in  itself ;  and  the  deed  1741  can  only  stand  as  having  been  the 
result  of  a  reserved  faculty  in  the  entail  But  although  the  entail  reserves  power  to 
alter,  in  liege  pcuetie^  the  order  of  succession  (as  far  as  the  heirs  and  daughters  of  the 
marriage  are  not  concerned)  it  did  not  reserve  power  to  throw  off  altogether  the  fetters 
of  the  entail,  and  to  reduce  the  fee  tailzie  to  a  fee-simple.  Besides,  supposing  all  the 
heirs-male  called  in  that  deed  to  be  extinct,  the  near^  heirs  of  Oeoige  Lord  Beay,  the 
maker  of  the  entail,  would  be  the  heirs  whatsoever  of  his  son  Donal^  or,  in  other 
words,  the  heir-female  of  the  marriage  of  Donald  with  Marion  Balrymple.  But  they 
are  protected  by  the  excepting  clause  in  the  marriage^sontract 

Bven  if  the  reserved  power  had  been  sufficiently  broad,  it  has  not  been  exercised 
hahUi  modo  ;  for  Geoige  Lord  Beay,  having  reduced  himself  to  a  mere  liferenter,  could  not 
effect  the  fee.  But  even  if  this  objection  did  not  exist*  the  decree  of  proving  [364]  the 
tenor  and  the  service  of  the  second  Geoige  Lord  Beay  revived  the  entail  contained  in 
the  oontract  of  1732,  and  recrisated  all  the  fetters ;  and  this  entail,  so  revived,  was 
fortified  and  perfected  by  the  positive  and  negative  prescriptions;  Campbell,  June  17, 
1746 ;  Nisbett,  16th  Nov.  1763 ;  Stewart,  8th  July  1589  ;  Erak.  b.  iii.  tit.  8,  sect  21. 
The  deed  1741  was  vltra  vires  of  Lord  Beay,  and  cannot  stand  to  any  effect 

The  pursuer  answered — Every  person  vested  with  feudal  rights  is  entitled  to  declare 
as  to  his  own  titles  at  his  pleasure.  The  pursuer  has  accordingly  an  obvious  interest 
and  title  to  insist  in  the  present  action.  As  to  the  merits  of  the  case,  Oeorge  Lord  Reay 
and  Donald  the  Master  of  Beay  had,  under  the  reservation  in  the  original  deed,  an 
nnqueetionable  right  to  revoke  and  alter  that  deed,  excepting  as  to  heirs  and  daughters 
of  that  marriage.  The  deed  1732  had  not  been  feudalised  ;  and  all  that  was  necessary 
to  convey  a  new  feudal  rights  as  far  as  other  substitutes  were  concerned,  was  the  revoca- 
tion by  the  father  and  the  consent  of  the  son.  And  although  the  deed  1741  might  have 
been  vUra  tfires,  quoad  the  heirs  and  daughters  of  the  marriage,  it  stands  gocKl  to  all 
other  intents  and  purposes.  Until  1797,  the  estate  was  enjoyed  by  the  heirs  of  the 
marriage,  and  their  proper  title  was  the  contract  and  entaU  of  1732 ;  and  the  reviv- 
ing it  may  have  concerned  the  heir  of  the  marriage  in  possession,  but  could  not. reduce 
or  destroy  the  deed  1741,  quoad  the  substitution  of  other  heirs,  or  create  a  new  entail 
to  affoct  them.  The  power  of  alteration  extended  to  the  fetters  as  well  as  to  the  destina- 
tion. Indeed,  if  an  entailer  has  reserved  power  to  strike  out  all  the  substitutes  in  an 
entaO,  and  he  exercises  that  power,  what  does  he  do  but  remove  the  fetters  9  The  argu- 
ment^  founded  on  the  assumption  that  the  heirs-female  of  the  marriage  have  an  interest 
on  the  failure  of  the  male-substitution,  is  incorrect  There  is  no  entail  upon  the  heirs- 
female  of  the  first  marriage  of  Donald  Master  of  Beay,  as  such — th^y  could  take  the 
estate  only  by  the  substitution  in  favour  of  heirs  whatsoever ;  but  the  last  substitutioii 
before  heirs  whatsoever  is,  in  every  entail,  necessarily  unfettered.  As  to  the  other  aigu- 
ment  that  G^rge  second  Lord  Reay  revived  the  entail,  it  is  obvious  that  he  could  only 
possess  under  the  entail ;  for  he  was  one  of  the  heirs  of  the  marriage.  Legally,  the 
deed  1741  was  only  to  come  into  operation  after  the  extinction  of  the  heirs  of  the 
marriage.  But  he  had  neither  the  power  of  destroying  the  entail,  nor  of  creating  a  new 
one.  He  did  what  he  was  entitled  to  do  when  he  revived  the  deed  1732 ;  but  that  did 
noty  nor  could  he  cancel  the  deed  1741,  which  freed  the  substitutes  from  the  fetters.  It 
Is  equally  obvious  that  no  prescription  could  begin  to  run  till  the  year  1797 ;  and  the 
pursuer  is  therefore  not  barred  from  changing  the  title  on  which  he  has  been  possessing; 
Porterfield,  15th  May  1821 ;  Ersk.  Inst,  b.  ii.  tit  1,  sect  30 ;  Smith  and  Bogle  against 
Ghray,  30th  June  1752,  Kilk, ;  Durham,  24th  No- [365] -vember  1802;  Welsh,  21st 
June  1818;  Lumsden,  13th  June  1811 ;  Buchanan's  Trustees,  4th  March  1813. 

The  Court  adhered. 

[Affirmed  (without  remark),  1  W.  and  8.  306.] 
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Befove  valiutfcioni  the  titular  is  not  entitled  to  adopt  the  mode  followed  in  Talvatkiiii  of 
taking  the  fifth  part  of  the  rent  of  the  landa  He  must  prove  the  actoal  teind  ibetL 
This  is  ohvious  ^m  the  nature  of  the  titular's  right  He  is  only  entitled,  hefore  ?ih- 
ation,  to  draw  the  teind ;  hut  hefore  he  could  do  this,  it  is  ohvious  that  there  most  kf8 
heen  some  teindahle  suhject  out  of  which  they  were  to  he  ohfcained.  But  the  hentor  k 
not  hound  to  have  always  a  teindahle  crop  upon  the  lands.  He  may  do  in  this  reipeet 
as  he  pleases.  Processes  of  valuation  and  nde  were  introduced  for  the  benefit  of  tlie 
heritors ;  but  there  was  no  necessity  of  their  availing  themselves  of  such  means  of 
valuing  or  purchasing  their  teinds.  And  if  they  did  not)  they  must  have  been  it 
precisely  the  same  situation  as  if  no  such  power  had  been  given ;  or,  in  other  woidi^  tbe 
titular  was  entitied  to  draw  his  teind  whenever  there  was  a  teindahle  subject ;  Stair,\k  iL 
tit.  8,  sect  31 ;  Ersk.  b.  iL  tit  10,  sect  43 ;  Forbes  on  Tithes^  p.  356.  This  doctatt 
was  expressly  laid  down  from  the  bench  in  the  case  of  Scott  against  Heritors  of  Ancnm 
before  noticed.  And  a  similar  opinion  seems  to  have  been  entertained  in  the  can  of 
Lady  Christian  Graham  against  Pate,  20th  February  1799.  There  the  same  aigomeot 
was  maintained  as  is  now  contended  for  by  Lord  Moray ;  but  the  Court  ^  in  leapeel 
that  the  pursuers  did  not  follow  out  their  inhibition  of  teinds  executed  in  1762,  md 
that  they  did  not  now  offer  to  prove  the  annual  value  of  the  teinds  previous  to  the  deem 
of  valuation  in  1784,  assoilzied  the  defenders  from  the  claim  made  by  the  pursuen,  for 
the  teinds  [380]  intromitted  with  by  the  defenders  and  their  predecessors  previooa  to 
the  said  decree,"  &c.  The  objector,  therefore,  contends  that  the  claim  for  bygones  miut 
be  dismissed.  In  so  far  as  regards  those  previous  to  the  inhibition  there  can  be  no 
doubt;  but  even  subsequent  to  the  date  of  the  inhibition  1776,  there  can  be  no  daim. 
The  inhibition  had  only  the  effect  of  entitling  the  titular  to  bring  an  action  for  Uie 
actual  teind.  It  did  not  give  him  a  right  to  enter  into  possession,  but  only  to  bring  an 
action  for  that  purpose;  ErsJc  b.  ii.  tit.  10,  sect  45.  Unless,  therefore,  he  can  prove 
the  teind,  whether  subsequent  or  prior  to  the  inhibition,  he  can  have  no  claim. 

Argued  for  Lord  Moray — Ist^  It  is  not  now  disputed  that  the  claimant  is  titular  of 
the  teinds,  and  that  the  heritor  of  Burdsyards  never  had  any  right  to  draw  these  sniplu 
teinds ;  but  the  claim  for  bygones  for  39  years  back  from  the  inhibition  of  teinds  in 
1776,  is  disputed. 

Inhibition  was  used  repeatedly  to  preserve  the  titular's  right  in  1773,  1776,  and 
1779 ;  and  this  was  followed  up  by  an  action  in  1783,  which,  as  &r  as  regarded  die 
right,  was  rondered  unnecessary  by  the  heritor  judicially  admitting  he  had  no  right  to 
these  teinds,  by  bringing  a  process  of  valuation  and  sale.  The  right  being  thus  admitted, 
it  is  a  rule  of  law  founded  on  reason  and  common  sense,  that  whenever  a  person  suooeeds 
in  recovering  his  property  from  any  one  who  has  intromitted  with  it  without  a  jut 
right  he  is  entitled  to  recover  it  with  all  the  fruits  and  profits  which  have  been  derived 
from  it,  and  which  the  other  party  had,  without  titie^  intromitted  with.  This  claisi, 
however,  although  just  to  the  full  extent,  is  not,  in  practice,  held  to  go  beyond  39  jean 
preceding  the  due  assertion  of  his  right  being  limited  to  this  period  by  the  negative  pre- 
scription. An  intromitter  with  teinds  is  in  no  different  situation  from  an  intromitter 
with  land,  or  any  other  subject ;  Smyth  of  Methven  against  Oliphant  of  Bachilton,  8th 
Nov.  1748,  Mehiesj  Falconer,  EUkerran;  Scott  against  Heritors  of  Ancrum,  25th 
February  1795;  Graham  against  Pate,  20th  February  1799. 

All  these  cases  shew  that  however  unfavourable  the  claim  was  considered,  still  it  waa 
reckoned  legal  and  indisputable,  and  could  only  be  resisted  by  throwing  a  doubt  over  the 
proof  of  the  amount  of  the  teind,  or  by  the  difficulty  of  establishing  what  tiiat 
amount  was. 

With  regard  to  the  objection  that  Lord  Moray  was  not  in  tUulo  to  use  the  inhi- 
bition in  1776,  it  is  enough  to  answer,  that  Lord  Moray  was  undoubted  patron  of  the 
churoh  of  Forres,  and  as  such  was  titular.  No  person  competed  with  him  or  questioned 
his  right  then ;  and  the  inhibitions  were  used  by  him  ropeatedly,  and  remained  un- 
challenged at  the  instance  of  any  party.  The  Crown,  as  it  has  now  appeared,  never  had 
any  right  to  them ;  and  unless  an  unsuccessful  claim  prove  that  the  prevailing  party 
raSl]  had  no  right,  the  right  of  the  Earl  of  Moray  to  use  inhibition  is  fully  estaUiahed. 
The  heritor  of  Burdsyards,  at  leasts  has  no  right  to  urge  such  a  plea,  imless  he  can 
pretend  to  have  right  to  his  teinds,  which  he  does  not. 

2(2,  An  inhibition  of  teinds  is  the  proper  mode  of  interrupting  prescription  of  teinds 
held  upon  no  titie  whatever,  or  upon  tack  or  some  such  temporary  right ;  it  ia  onlj 
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when  there  is  a  competing  feudal  title  that  it  is  not  .sufficient  to  preyent  prescription 
Tanning  upon  such  a  title ;  Duke  of  Lauderdale  against  Earl  of  Tweeiddale,  25th  January 
1768.  This  is  so  well  established  that  it  has  often  been  contended,  where  an  inhibition 
has  not  been  previously  used,  that  citation  in  a  process  is  not  the  proper  mode  of  inter- 
rapting  tadt  relocation ;  Earl  of  Selkirk  against  M'Morran,  7th  December  1763,  Kaimes  ; 
Ewl  of  March  against  Leishman,  14th  November  1765.  The  interlocutors  in  the  case 
of  Lady  Christian  Graham  against  Pate,  20th  February  1799,  distinctly  show  that  inhi- 
bition does  interrupt  prescription.  In  that  case,  a  claim  for  arrears  carried  back  to  the 
year  1730  was  made  in  consequence  of  an  inhibition  of  teinds  in  1762 ;  and  the  inter- 
locutor bears,  "in  respect  the  pursuers  did  not  follow  out  their  inhibition  of  teinds 
execnted  in  1762."  Hence,  if  the  diligence  had  been  followed  out,  it  is  clear  the  Court 
held  that  it  would  have  been  sufficient  to  interrupt  prescription.  If  they  had  held  that 
it  was  inept  altogether,  a  finding  that  it  had  not  been  followed  out  would  have  been 
absurd ;  for  no  blame  could  attach,  and  no  consequence  result^  from  not  following  out 
an  inept  diligence. 

The  only  decision  which  can  in  the  most  remote  degree  aid  the  objector,  is  that  of 
Inglis  of  Eeidball,  20th  February  1765.  But  that  case  applies  only  to  a  competition  of 
heritable  rights.  The  rubric  of  the  decision  bears  this.  But  in  the  present  case  there 
is  no  competition  of  heritable  rights.  The  heritors  of  Burdsyards  never  had  a  pretence 
for  saying  th^ey  had  any  such  right.  They  never  had  any  title  except  tacks  on  which 
they  at  one  time  possessed ;  and  since  these  have  expired  they  have  possessed  Mrithout 
any  title  whatever.  Hence  they  are  vitious  intromitters ;  and  no  decision  has  ever 
found  that  inhibition  of  teinds  \b  not  a  sufficient  diligence  to  interrupt  prescription 
against  a  vitious  intromitter. 

No  regard  can  be  paid  to  the  old  tacks  upon  which  a  title  is  attempted  to  be 
founded.  They  have  all  long  ago  expired.  All  of  them  seem  to  have  been  granted  by 
the  same  person,  Cavin  Dunbar,  arch-dean  of  Moray  (Forres  being  the  church  of  the 
arch-dean)  for  payment  of  a  certain  consideration  in  addiition  to  a  small  yearly  tack-duty. 
During  the  subsistence  of  the  tack,  all  that  his  successor  could  draw  was  the  trifling 
tack-duty.  For  correcting  the  evils  attending  teinds  in  this  situation,  the  Commis- 
sioners were  authorised  by  Act  1617,  c.  5,  to  assign  stipends  to  the  ministers  out  of  the 
teinds,  and  to  burden  the  tacksman  with  the  payment  of  these  stipends,  in  consideration 
of  [3S2]  which,  the  Commissioners  were  empowered  to  grant  prorogations  of  the  tacks 
for  such  a  period  as  seemed  reasonable.  Accordingly,  in  1618,  the  stipend  of  the  parish 
of  Forres  was  augmented  in  this  manner.  Now,  when  the  term  for  which  these  proro- 
gations were  granted  had  expired,  the  titular  was  entitled  to  enter  again  into  possession 
of  the  full  right  of  the  teinds,  as  Episcopacy  had  been  restored  with  all  the  members  of 
the  chapter.  There  cannot  be  a  doubt  that  the  arch-dean  did  enter  into  possession ; 
consequently,  there  can  be  no  room  for  holding  that  the  old  tacks  could  give  any  title 
whatever.  On  the  contrary,  the  possession  having  been  resumed,  they  were  completely 
at  an  end. 

3d,  The  titular  is  not  bound  to  prove  the  actual  teindable  subject  for  each  year  to 
which  his  claim  applies ;  it  is  enough  that  he  proves  the  rent  at  which  stock  and  teind 
are  let  jointly,  the  heritor  being  accountable  for  a  fifth  part  of  such  rent  The  actual 
rent  is  just  the  teindable  subject.  If  the  teind  were  known  by  being  drawn,  then  the 
titular  could  prove  the  amount,  and  is  bound  to  do  so  in  any  question  regarding  teinds ; 
but  if  the  teind  was  not  distinct  and  separate  from  the  stock,  the  titular  cannot  be 
bound  to  prove  the  produce  for  each  year.  If  it  is  not  drawn,  but  the  heritor  receives 
it  in  the  shape  of  rent  along  with  the  stock,  there  can  be  no  proof  of  the  teind  as  a 
separate  subject ;  and  it  does  not  appear  how  the  heritor  can  insist  that  the  actual  teind- 
able subject  should  be  proved,  as  it  does  not  come  into  his  hands,  but  merely  the  rent. 
The  titular^s  action  is  not  with  the  tenant  but  with  the  heritor ;  and,  when  the  rent 
which  he  receives  for  stock  and  teind  is  proved,  and  a  fifth  part  is  taken  as  teind,  the 
heritor  has  no  right  to  object. 

It  is  a  mistake  to  suppose  that  the  conversion  of  a  fifth  part  of  the  rent  fixed  by  the 
decreet-arbitral  of  Charles  L  was  introduced*  in  &vour  of  the  heritors,  in  processes  of 
valuation.  It  was  resorted  to  of  necessity,  as  the  teinds  could  not  be  separately  known, 
and  it  was  as  much  for  the  benefit  of  the  titular  as  the  heritor. 

The  authorities  referred  to  do  not  establish  the  objector's  proposition.  In  the  case  of 
Smyth  there  is  nothing  but  merely  the  ahiter  dictum  of  one  oi  the  judees,  perhaps  loosely 
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ezpreoBed  or  vnoomotij  reported.  Tbe  refersDoe  to  Steir  r^gaide  a  diftireDi  wtitm 
altogether.  The  paeaege  quoted  merely  lays  down  tbie  propositioii,  ti^t  before  ydviiMi 
the  heritor  ie  not  hound  to  keep  a  teindaUe  subject  on  the  ground  for  the  benefit  of  Ae 
titular ;  but  it  doee  not  say,  that  where  the  heritor  has  unduly  withheld  the  propoflMt 
of  teinds  belonging  to  the  titultr,  it  is  necessary  to  prove  each  particalar  qoaatiljM 
withheld.  The  Court  have  always  adopted  a  much  more  reasonable  rulou  Jbi  thecM 
of  Smyth  against  Oiiphant^  8th  July  1748,  the  action  concluded  for  "  the  fifth  paitrf 
the  free  rent  of  his  limds,  as  teind  due  for  forty  years  "  preceding  tbe  citation.  A  pnof 
was  granted  to  both  parties,  before  answer ;  and,  at  advising,  the  defender,  amoi^  otki 
points,  pleaded,  not  that  the  actual  crop  had  not  been  proved,  but  that  ilie  rent  wHsot 
proven  for  forty  [S83]  years  back.  The  Lords  "  found  the  defender  liable  in  At 
surplus  teinds,  notwithstanding  the  minister's  receipts ;  and  found  that  it  is  to  be  pn- 
sumed  that  the  rental  of  the  luids  for  forty  years  back  was  the  same  wi^  that  provn.' 
This  interkeutor  was  afterwards  so  &r  Stored  as  to  find  that  so  far  as  the  reaid  it 
proven^  it  must  be  the  rule  of  accounting ;  but  that  a  decree  of  the  sub-oonuniannNn 
should  be  the  rule  for  such  parts  of  the  land  whereof  the  rmtal  was  not  praom  for /ortf 
years  hack.  This  decision  could  never  have  been  pronounced  had  the'Court  entertsinBd 
the  idea  that  a  proof  of  the  actual  teind  was  necessary  before  there  could  be  any  dsBMsd 
for  bygone  teind  duties. 

Th^  case  of  Graham  does  not  support  the  objection.  In  that  case,  the  amount  of 
bygones  was  fixed  by  a  decree  of  valuation.  But  the  claim  was  sustained  no  farther,  os 
the  ground  that  no  offer  was  made  to  prove  the  annual  value  of  the  teinds  previous  to 
that  decree.  For  it  would  appear  that,  in  leading  the  proof,  care  had  not  been  taken  to 
ascertain  the  rent  of  the  subjects  retro  ;  and  it  was  too  trying  to  bear  the^xpenos  of 
any  such  prool 

In  the  present  case,  however,  there  has  been  a  oomplete  proof  brought  of  the  anniisl 
rent  of  the  lands. 

The  Court  pronounced  this  interlocutor : — ^  The  Lords  find  that  the  Earl  of  Moraj 
fs  only  entitled  to  the  teind  duties  of  the  lands  in  question  from  the  date  of  the  decree 
in  the  process  of  valuation,  and  to  the  interest  accruing  upon  the  price  from  and  sfter 
the  date  of  the  decree  in  the  process  of  sale ;  and  remit  to  the  Lord  Ordinary  to  proceed 
accordingly.'' 

[8.C.,  2  8.  489.] 


No.  90.     F.G.  N.8.  YU.  384.     13  Dec.  1823.     2nd  Div.— Lord  Robertson. 

Thomson^  Pursuer. — Jameson, 

Hakvey,  Defender. — MoTvcrieff,  Marshall. 

Tank. — Where  a  subject  possessed  on  tadt  relocation  has  been  sub-let,  the  piindpol 
tenant  must  be  warned  to  remove  if  he  still  continues  bound  for  the  rent 

Harvey  held  from  Thomson  certain  subjects  in  Glasgow  under  a  lease  for  three 
years  from  Whitsunday  1819 ;  and  he  was  allowed  to  possess  for  another  year  without 
any  express  bargain.  Some  time  after  Whitsunday  1822  he  subset  the  subjects  to 
Messrs.  M'Farlane  for  the  rest  of  the  year,  who  again  subset  them  to  Pollo<^  snd 
Falconar.  Thomson  gave  warning  to  Pollock  and  Falconar  to  remove  at  Whitsundaj 
1823 ;  and,  without  having  given  warning  to  Harvey,  the  principal  tenant^  granted  s 
new  lease  to  them,  to  commence  at  that  term. 

Harvey  presented  an  application  to  the  magistrates  to  ordain  Pollock  and  Falconer 
to  remove,  he  never  having  been  warned  by  the  landlord,  who  had  theref<»e  no  power  to 
grant  a  new  lease.  The  magistrates  pronounced  decree  of  removing ;  and  a  bill  of 
advocation,  by  Thomson,  was  refused  by  Lord  Bobertson. 

Thomson  petitioned^  and  pleaded — When  a  landlord  wishes  to  enter  into  poooceeiOD, 
the  proper  party  to  whom  intimation  ought  to  be  made  is  evidently  the  party  who  is  in 
the  natural  possession,  and  who  is,  in  point  of  fact,  to  remove.  Where  there  is  a  aob- 
sisting  lease,  the  term  of  which  has  not  actually  expired,  but  ii  only  about  to  expire  at 
the  time  tbe  warning  is  given,  it  has  sometimes  been  doubted  whether  wsming  oo^ 
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not  to  be  giyen  to  the  priseipal  tenant,  even  although  he  is  not  in  pomeesion,  bat  has 
subset  the  subjects.  Even  in  that  case,  however,  aocording  to  the  more  reoent  decisions, 
there  is  no  necessity  for  giving  warning  to  the  principal  tenant,  particularly  if  the  sub- 
tenant has  been  in  the  practice  of  paying  his  rents  directly  to  the  landlord.  But  there 
never  has  been  any  doubt  at  all  in  the  case  of  a  lease  which  had  expired,  and  where  the 
possession  had  been  continued  merely  by  tacit  relocation.  For,  in  that  case,  it  is  the 
possession  alone  which  truly  forms  the  foundation  of  the  [386]  contract  between  the 
parties.  And  it  is,  therefore,  to  the  immediate  possessor  that  the  warning  ought  to  be 
given,  which  is  intended  to  put  an  end  to  a  right  which  depends  upon  undisturbed 
possession  as  its  basis  ;  Stair,  b.  ii.  tit  9,  sect.  28 ;  Ersk,  b.  ii.  tit.  6,  sect.  36 ;  Bell  on 
Leaaesy  3d  edit.  p.  498. 

It  can  make  no  difference  on  the  principle  of  law,  although  the  sub-rent  is  greater 

than  the  principal  rent     At  the  time  the  subset  was  made,  the  respondent  gave  away 

all  the  right  of  possession  which  he  himself  had;  and  it  surely  makes  no  difference 

wbether  he  gave  it  away  for  the  consideration  he  himself  was  to  pay  to  the  landlord,  or 

for  a  higher  ccmsidsration.    Still,  so  far  as  regarded  the  right  of  possession,  he  delegated 

thB  whde  to  his  sub-tenant,  who  under  the  right  was  entitled  to  possess  as  long  as  he 

himself  could  have  possessed,  if  he  bad  not  granted  the  subset    If  a  new  term  of  taeit 

relocation  had  taken  place,  it  must  have  been  in  oonsequence  of  the  possession  of  the 

snb-tenant  remaining  uninterrupfced ;  and  must  have  accrued  to  the  snb-tenant,  the 

actual  possessor,  who  never  could  have  been,  without  warning,  turned  out  by  the 

principal  tenant;  Bichard  against  Kirkland,  30th  January  1663,  Stcdr,  Oilmour.    The 

cases  quoted  by  the  respondent  were  cases  where  the  principal  lease  had  not  expired, 

and  where  the  objection  of  want  of  warning  to  the  principal  tenant  was  not  stated  by 

him  seeking  to  resume  the  possession,  but  by  the  sub-tenant  defending  himself  and  his 

own  possession,  whose  plea  was  always  that,  if  the  principal  tenant,  whose  lease  was 

still  subsisting,  had  been  called,  he  might  have  stated  some  good  defence  against  the 

removing  which  would  have  been  available  to  his  sub-tenant 

Harvie,  the  principal  tenant,  ansioered — The  connexion  of  locaior  and  conductor 
between  the  petitioner  and  respondent  has  not  ceased  to  exist.  Although  the  conven- 
tional period  of  endurance  of  their  contract  has  expired,  yet  that  contract  subsists,  in 
virtue  of  tacit  relocation,  until  either  party  shall  hdbili  modo  intimate  his  intention  to 
dissolve  it  A  person  who  wishes  to  dissolve  a  contract  of  location  to  which  he  is  a 
party,  after  its  stipulated  period  of  endurance  has  expired,  can  accomplish  his  purpose 
only  by  giving  intimation  of  his  intention  to  the  other  party,  and  not  by  merely  giving 
such  intimation  to  a  third  person  who  is  no  party  to  the  contract.  A  sub-tenant  who 
pays  his  rent  to  the  principal  tenant^  and  who  does  not  transact  as  tenant  with  the 
landlord,  is  as  much  a  stranger  to  the  landlord  as  is  any  other  third  party;  Boasts 
Leeturea,  p.  65. 

The  authorities  quoted  by  the  petitioner  refer  to  cases  where  the  sub-tenant,  on  the 
one  hand,  ezgoyed  the  full  rights  of  the  principal  tenant,  and,  on  the  other  hand,  dis- 
charged the  obligations  oi  the  principal  tenant,  by  paying  the  rent  directly  to  the  land- 
lord ;  and  the  reason  why  warning  to  such  sub-tenants  is  effectual  is,  that  although 
they  are  nominally  sub-tenants,  they  are  substantially  and  in  effect  assignees.  They 
exclude  the  original  tenants  from  the  possession  of  [386]  the  subjects  during  the  whole 
currency  of  the  lease,  and  they  are  put  forward  by  the  principal  tenants  themselves,  so 
as  to  entitle  their  landlords  to  treat  with  them  as  the  proper  tenants  ;  Lady  Laurieston 
against  Tenants,  6th  March  1632,  Durte;  Richard  against  Kirkland,  ut  supra;  Duke 
of  Queensberry  against  Barker,  7  th  July  1810.  But  the  case  here  is  completely 
different  The  right  which  belonged  to  the  sub-tenants  was  not  commensurate  with 
that  belonging  to  the  respondent  Their  right  was  for  less  than  a  year ;  and  could  not 
therefore  be  prolonged  by  tacit  relocation.  The  respondent  reserved  a  most  material 
interest  in  the  lease,  by  there  being  a  large  surplus  rent  The  sub-tenants  were  never 
recognised  by  the  landlord ;  and  neither  paid  their  rents  to  him,  nor  transacted  with 
him  in  any  respect  as  tenants.  In  such  cases,  it  has  been  established  again  and  again 
that  no  removing  can  take  place  at  the  instance  of  the  landlord,  unless  the  principal 

tenant  be  legally  warned;  Laing  against  N 1565,  Diet,  vol.  ii.  p.  338  ;  Whitefoord 

against  Johnston,  2d  Pecember  1628,  Durie,  p.  402;  Lockhart  against  Ogston,  18th 
January  1746,  Fale.;  Stair,  b,  iv,  tit,  26,  sect  10;  Bankton,  b,  ii,  tit  9,  sect  33; 
^/<?f»/^eeues,  p.  471, 
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The  Oaurt  were  of  opinion  that  warning  to  the  principal  tenant  was  neceasaiy,  as  ha 
still  continued  bound  for  the  rent  to  the  hmdloid.     They  therefore  adhered. 

[S.C.,  2  S.  498.] 


No.  91.        F.C.  N.S.  VII.  387.     18  Dec.  1823.     let  Div.— Lord  AUoway. 

Mrs.  Amelia  Graham  and  Others,  Pursuers. — Mancrieff,  Skene. 
Henry  Veitch,  Esquire,  of  EUiock. — Dean  of  Faculty  CransUmn,  Arch,  BdL 

Preeumption. — Circumatances  found  not  sufficient  to  infer  presumption  of  payment  of  a 
bond  within  the  years  of  prescription. 

This  action  was  niised  by  the  representatives  of  the  late  Mr.  Graham  of  Duntnaa^ 
for  payment  of  a  bond  of  L500,  granted  by  the  late  Lord  Elliock,  dated  lltfa  May 
1780,  and  payable  at  the  term  of  Martinmas  thereafter.  The  summons  was  executed  on 
the  10th  NoTember  1820,  being  only  one  day  within  the  period  of  forty  years  from  the 
term  of  payment  of  the  bond,  and  forty  years  and  six  months  after  its  date.  Ilia 
defender  not  having  been  able,  under  a  diligence,  to  recover  any  regular  discharge  of  the 
bond,  founded  upon  the  following  circumstances  as  affording  a  presumption  of  payment 
equivalent  to  a  regular  discharge : — 

1.  The  long  silence  of  the  creditors  in  the  bond,  no  demand  hitVing  been  made  upon 
it  till  within  one  year  of  the  expiry  of  the  40  years'  prescription,  and  no  interest  appe■^ 
ing  to  have  been  paid  or  demanded  since  1785. 

2.  A  letter  to  Mr.  Graham,  of  date  9th  June  1781,  from  the  late  Mr.  John 
Anderson,  W.S.,  who  was  agent  for  both  parties,  in  which  he  says,  "  I  am  not  certain 
but  Lord  Elliock  will  at  any  rate  pay  up  your  bond  of  L.500  at  Martinmas.  He  is 
just  now  in  London ;  when  he  comes  down  I  will  know." 

3.  Payments  of  the  first  four  years'  interest  appearing  in  Mr.  Anderson's  book%  by 
debiting  one  client  and  crediting  the  other.  The  fact  of  no  such  entries  appearing  is 
Mr.  Anderson's  books  after  1785,  it  was  maintained,  could  only  be  accounted  for  by  that 
gentleman's  conviction  of  the  debt  having  been  paid. 

4.  A  letter  from  Mr.  Anderson  to  Mr.  Graham,  of  date  15th  November  1787,  in 
answer  to  one  from  Mr.  Graham  saying  he  would  require  L.300,  and  that  one  of  his 
bonds  might  be  called  up  for  that  purpose.  Mr.  Anderson,  in  his  letter,  say%  **  Tear 
smallest  bond  is  the  one  by  Mr.  Hamilton  of  Bargeny  for  L500,  bearing  5  per  cent" 
As  Lord  Elliock's  bond  was  for  the  same  amount,  and  as  Mr.  Anderson  had,  by  hia 
former  letter,  intimated  Lord  Elliock's  intention  of  retiring  it^  it  was  argued  that^  in 
[388]  these  circumstances,  Mr.  Anderson  would  not  have  referred  to  Mr.  Hamilton's  aa 
the  smallest,  if  he  had  been  aware  that  Lord  Elliock's  still  remained  unpaid. 

5.  A  memorandum  in  the  handwriting  of  Mr.  Anderson,  of  date  1788,  entitied 
"  Note  of  the  debts  to  be  paid  off  by  Lord  Elliock,"  with  a  list  of  outstanding  dehta 
contained  therein. — In  this  list  are  inserted  bonds  by  his  Lordship  to  Miss  Graham  and 
Mr.  Moodie ;  but  no  notice  is  taken  of  the  bond  in  question,  either  in  the  list  of  debts 
to  be  paid  off,  or  the  outstanding  debts. 

6.  On  the  death  of  Lord  Elliock  in  1793,  several  states  of  his  debts  and  funds  wore 
made  up,  all  of  them  either  wholly  or  partly  in  the  handwriting  of  Mr.  Anderson,  and 
enumerating  minutely  all  the  sums  owing  by  his  Lordship ;  yet  no  notice  is  taken  of 
this  bond.  This  omission,  it  was  alleged,  could  not  be  accounted  for  by  the  dream- 
stance  of  the  bond  not  being  then  in  Mr.  Anderson's  custody,  but  in  that  of  Mr. 
Graham  himself  at  Duntrune ;  because  the  bonds  to  Miss  Graham  and  Mr.  Moodie  are 
inserted  therein,  although  these  were  also  in  Mr.  Graham's  custody. 

7.  Various  advertisements  were  inserted  in  the  newspapers  by  Lord  EUioek'a 
trustees,  while  proceeding  to  realize  the  funds  and  to  call  in  and  dischai^  the  debts; 
but  no  demand  was  ever  made  by  Mr.  Graham  for  payment  of  the  bond  in  question. 

8.  On  the  defender  succeeding  Lord  Elliock  as  heir  of  entail,  the  writs  and  docu- 
ments were  taken  possession  of  by  the  heir  of  line  of  the  family.  But  the  defender,  in 
the  view  of  ascertaining,  in  the  most  regular  way,  the  amount  of  debts  likely  to  coma 
against  the  entailed  estate^  brought  an  action  of  cognition  and  declarator  against  the 
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^Rrhole  hein  of  entaSl^  and  also  against  creditors  whose  debts  were  still  outstanding. 
Among  these  there  were  bond  debts  then  remaining  due  to  no  less  than  six  different 
clients  of  Mr.  Anderson,  including  Miss  Graham  and  Mr.  Moodie.  Mr.  Anderson 
Appeared  as  agent  for  these  persons — lodged  claims  for  them — and  emitted  oaths  of 
verity  thereon.  Yet  although  Mr.  Anderson  still  remained  agent  for  Mr.  Graham,  no 
«2laiiii  was  lodged  for  him  on  the  present  bond. 

9.  On  the  death  of  Mr.  Graham,  jun.  of  Duntrune,  1804  (down  to  which  time  no 
olaiTn  had  been  made)  the  bond  was  discovered  in  the  custody  of  the  family ;  and  the 
moet  accurate  investigations  were  made  by  Mr.  Guthrie,  W.8.,  their  agent,  relative  to  its 
'being  still  outstanding ;  and  Mr.  Guthrie,  from  the  information  which  he  received  from 
2fr.  Anderson  and  Mr.  Graham's  sister,  who  took  the  principal  charge  of  recovering  her 
broiher^a  debts,  was  satisfied  that  the  bond  had  been  paid,  and  took  no  steps  to  recover 
payment,  although  he  recovered  payment  of  several  other  old  debts,  particularly  a  bill 
for  one  hundred  pounds,  with  seventeen  years'  bygone  interest. 

10.  A  list  of  all  Mn  Graham's  bonds  was  made  up  by  Mr.  An- [389] -derson,  and 
delivered  over  to  Messrs.  Guthrie  and  Storie,  W.S.,  agents  for  Mr.  Graham's  representa- 
tives. No  mention  was  made  of  this  bond;  and  a  mutual  division  and  settlement 
betrvreen  the  sisters  of  Mr.  Graham,  with  concurrence  of  Mr.  Guthrie,  as  eurcUor  bonis 
of  one  of  them,  was  made  without  any  allusion  to  the  bond  in  question.  This  took 
place  soon  after  both  Mr.  Anderson  and  Mr.  Guthrie's  attention  had  been  called  to  the 
bond  now  pursued  for,  in  consequence  of  being  discovered  among  Mr.  Graham's  papers, 
and  affords  strong  evidence  that  these  gentlemen  had  been  satisfied  that  the  bond  was 
paid. 

The  Lord  Ordinary  found  *'That  although,  from  the  length  of  time  which  has 
elapeed  since  the  date  of  the  bond,  there  may  be  strong  reason  to  presume  that  the 
same  had  been  settled  in  some  shape  or  other,  yet  as  the  bond  itself  is  produced  undis- 
charged, and  the  action  has  been  brought  within  the  40  years  of  the  time  of  the  payment 
of  tbe  bond,  and  no  evidence  is  produced  of  its  having  been  paid  either  in  the  books  of 
the  debtor  or  creditor,  nor  in  the  books  of  the  agents  of  the  parties,  through  whose  hands 
payment  would  moet  probably  have  passed,  repels  the  defences,  and  decerns  in  terms  of 
the  libel,"  &c 

And  the  Courts  on  advising  a  petition  and  answers,  by  a  majority,  adhered  to  the 
Lord  Ordinary's  interlocutor.  The  minority  were  for  allowing  a  farther  investigation  of 
the  facts,  and  the  examination  of  Mr.  Guthrie  as  to  the  circumstances  which  induced 
him  to  consider  the  bond  as  paid. 

In  a  reclaiming  petition,  the  defender,  after  bringing  under  the  notice  of  the  Court 
the  presumptive  evidence  of  payment  afforded  by  the  circumstances  above  mentioned, 
pleaded — ^That  circumstances  of  presumption,  when  sufficiently  strong,  and  in  cases  of 
long  and  unexplained  delay  on  the  part  of  the  creditor,  may  operate  the  discharge  of 
such  obligation ;  Stair,  b.  iv.  tit.  45,  sect.  23 ;  Bank.  b.  iv.  tit  34,  sect.  2.  Besides  the 
opinions  of  our  institutional  writers,  there  are  several  cases  where  important  deeds,  of 
old  date,  and  not  enforced  for  a  long  period,  have  been  found  extinguished  by  presump- 
tion of  payment ;  Viscount  of  Kingston  against  Colonel  Fullarton,  22d  February  1665, 
Stair/  Creditors  of  Lord  Gray  against  Lord  Gray,  27th  February  1666,  Id,;  Lord 
Balmerino  against  Lord  Lothian,  10th  December  1680,  Id,;  Mercer  against  Mercer, 
15th  December  1681,  Fount.;  Liddle  against  Law,  30th  November  1682,  Id,; 
Canningham  against  Duke  of  Hamilton,  18th  March  1686,  Id. ;  Eussel  against  Fraser, 
13th  June  1788. 

The  defender  further  urged,  as  a  peculiarity,  in  the  present  case,  a  strong  personal 
exception  against  the  pursuers,  from  their  [390]  having,  in  1804,  truly  admitted  pay- 
ment  of  the  bond,  and  abstained  from  pursuing  on  it  for  18  years  longer,  when,  by  the 
death  of  Mr.  Anderson  and  Miss  Graham,  the  defender  was  deprived  of  the  means  of 
instructing  payment.  The  circumstance  of  no  written  discharge  of  the  bond  appearing 
may  be  accounted  for  by  the  loose  way  in  which  matters  of  this  kind  are  sometimes 
transacted  between  persons  having  mutual  confidence  in  each  other.  Sums  to  a  con- 
siderable  amount  are  frequently  paid  upon  a  mere  promise  of  the  creditor  to  send  a  dis- 
charge. If  this  is  forgot,  which  it  often  is  through  mere  negligence,  the  voucher 
remains  with  the  creditor,  without  affording  the  least  presumption  that  the  debt  is  still 
due.  Lord  Elliock  may  have  paid  the  amount  to  Mr.  Graham,  when  they  happened  to 
meet  in  Edinburgh,  on  a  promise  by  the  latter  to  send  back  the  bond  on  his  return  tp 
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Duntrone,  which  may,  through  mere  inadvertency;  have  been  forgot;  and  thia  ia  ihe 
more  likely,  aa  Lord  Elliock  uaed  frequently  to  employ  a  Mr.  Murray  to  ooUect  hii 
rente,  &o.  through  whom  the  money  may  have  come  without  the  interventaon  of  Ml 
Anderson.  If  this  action  had  been  brought  in  1804,  Mr.  Anderson  might  have  pio- 
duced  or  referred  to  such  documents  aa  would  have  left  no  doubt  as  to  the  payment— 
the  circumstances  which  satisfied  so  accurate  a  man  of  business  as  Mr.  Anderson  could 
not  be  light.  But  of  this  advantage  the  petitioner  has  been  deprived  by  the  delay  in 
bringing  the  action,  which  ought  to  add  weight  to  every  legal  presumption  in  his  favour. 
The  petitioner  besides  offered  to  prove,  by  the  evidence  of  Mr.  Guthrie,  that  Mia 
Ann  Giaham,  sister  of  the  pursuers,  who  took  the  sole  chatge  of  her  brother's  sueees- 
sion,  gave  up  upon  oath  the  inventory  in  the  Commissary  Court,  which  did  not  conttiii 
the  bond  in  question :  That  Mr.  Guthrie  saw  the  bond  in  Miss  Graham's  hands  sooa 
after  her  brother's  death  in  1804 ;  and  she  informed  him,  as  agent  for  herself  and  sister^ 
that  the  bond  had  been  paid:  That  Mr.  Anderson,  the  confidential  agent  of  Loxd 
Elliock  and  of  Mr.  Graham,  also  informed  Mr.  Guthrie  that  the  bond  hsud  been  paid, 
and  mentioned  sundry  particulars  to  him,  clearly  instructing  the  payment;  and,  in 
particular,  that  Mr.  Anderson  stated  that  the  bond  had  been  paid  by  Lord  Elliock 
directly  to  Mr.  Graham  by  the  hands  of  a  Mr.  Murray,  who  occasionally  assisted  hii 
Lordship  in  matters  of  business.  The  competency  of  admitting  witnesses  to  pron 
circumstances  of  presumption  was  acknowledged  in  the  case  of  Lord  Kingston,  and  dm 
other  cases  above  mentioned ;  and  if  the  above  facts  are  deponed  to  by  Mr.  Guthiic^ 
they  will  amount  to  a  proof  that  Miss  Ann  Graham  (who  was  eadem  penona  with  the 
pursuers)  admitted  the  debt  to  have  been  paid;  and  the  voluntary  and  delibente 
admission  of  a  party  interested  is  equivalent  to  an  admission  upon  oath«  If  Miss  Ann 
Graham  had  been  alive,  it  would  have  been  competent  to  have  referred  thia  to  her 
oath ;  and  her  admission  on  oath  would  clearly  have  freed  the  defender.  Now,  due 
would  [891]  have  been  done  if  this  action  had  been  raised  in  1804,  when  Miss  Graham 
was  alive.  The  defender  is  deprived  of  that  evidence  by  the  pursuer's  delay;  and, 
therefore,  he  ought,  in  a  case  so  peculiar,  to  be  entitled  to  make  out  the  fact  by  the 
evidence  of  Mr.  Guthrie.  If  Mr.  Guthrie  swear  to  the  express  admission  by  Mia 
Graham  of  the  debt  being  paid,  it  will  in  all  respects  be  equivalent  to  his  giving 
evidence  to  the  actual  existence  of  written  documents. 

Answered  for  the  pursuers. — Some  of  the  circumstances  founded  on  by  the  defenders 
as  affording  presumptive  evidence  of  the  payment  of  the  bond  in  question  are  not  tn» 
in  point  of  fact,  and  none  of  them  warrant  the  inference  drawn  from  them  by  the 
defender.  The  bond  in  question  was,  soon  after  its  date,  given  to  Mr.  Graham  himseil 
The  silence  in  the  books  of  Mr.  Anderson  as  to  any  payment,  even  of  interest,  posterior 
to  1785,  just  proves  that  no  &rther  payment  was  made  to  account  either  of  the  principal 
or  interest.  The  list  of  debts  prepared  by  Mr.  Anderson  in  1788  and  in  1793  consiatod 
of  those  debts,  the  documents  of  which  were  in  Mr.  Anderson's  own  possession,  inclad- 
ing  the  bonds  to  Miss  Graham  and  Mr.  Moodie  (which  were  not  in  Mr.  Graham's 
possession,  as  alleged  by  the  petitioner).  The  circumstance  of  no  steps  having  heen 
taken  to  recover  payment  of  this  bond,  after  it  was  discovered  in  1804,  upon  the  death 
of  Mr.  Graham,  junior,  may  account  for  the  supposed  impression  or  belief  on  the  part  of 
Mr.  Anderson  and  Mr.  Gn^m  that  the  bond  had  been  paid ;  but  it  affords  uo  evidsace 
of  such  payment  in  the  absence  of  a  discbarge,  or  any  document  equivalent  to  a  dis- 
charge. Mr.  Anderson  had  lost  sight  of  the  bond  nearly  20  years  before;  and  Mr. 
Guthrie  knew  nothing  of  the  matter  except  what  he  may  have  been  informed  of  by  Mr. 
Anderson.  The  only  facts  of  importance  in  the  case  are,  that  the  bond  is  in  existence 
— admitted  not  to  be  prescribed — and  no  written  evidence  has  been  produced  to  instruct 
its  having  been  paid. 

It  cannot  be  disputed  that  the  general  rule  of  law  is,  that  a  solemn  written  obliga- 
tion of  debt  can  only  be  taken  away  by  a  written  document  establishing  payment  To 
this  general  rule  there  are  no  doubt  exceptions ;  and  cases  are  upon  record  importing 
that  payment  may  be  inferred  from  a  clear,  connected,  and  overwhelming  train  of  facts, 
leaving  no  room  for  doubt.  But  there  are  no  such  circumstances  here ;  there  is  not  one 
which,  even  considered  per  ae,  would  support  a  fair  presumption  of  payment  All  of 
the  cases  referred  to  by  the  petitioner,  with  the  exception  of  that  of  Kussel,  were  prior 
to  the  Act  1696,  when  the  Court,  from  considerations  of  equity,  had  got  into  the 
practice  of  allowing  the  faith  of  express  and  formal  written  obligations  to  be  ^aken  by 
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eveiy  species  of  evidence,  however  inferior  or  unsatisfactory,  even  on  matters  of  hearsay 
and  opinion.  This  gave  [392]  rise  to  a  corresponding  laxity  of  practice  among  con* 
▼eyancers,  who  became  more  careless  in  preparing  and  preserving  written  documents. 
It  was  to  obviate  these  evils  that  the  Act  of  1696,  c.  25,  was  passed ;  since  which  time 
the  Court  has  strictly  confined  such  proof  within  the  limits  prescribed  by  the  Legisla- 
tore.  The  cases  referred  to  by  the  petitioner  are  noticed  by  JSrskine^  b.  iii.  tit.  1,  sect 
32,  as  examples  of  the  ancient  practice  now  abolished  by  the  statute.  The  first  case 
that  occurred  after  the  passing  of  the  Act  shews  the  alteration  that  took  place  in  the 
practice  of  the  Court  in  this  respect;  Houston  against  Houston,  7th  July  1697,  Fount, 
where  there  had  been  a  delay  of  upwards  of  30  years;  the  debtor  had  sold  to  the 
creditor  a  piece  of  land  for  a  larger  price  than  the  amount  of  the  bond  pursued  for ;  and 
maintained  that  the  sum  in  the  bond  was  retained  out  of  that  price ;  and  it  appeared 
from  a  diary  exactly  kept,  that  the  debtor  had  marked  that  in  this  way  the  bond  was 
satisfied.  In  all  these  circumstances,  and  with  no  explanation  as  to  the  delay,  the 
Lords  "found  the  presumptions  (though  pregnant)  not  sufficient  to  take  away  this 
bond,  and  thought  it  safest  not  to  use  too  much  arbitrariness  in  disposing  upon  the 
lieges'  rights." 

Independent  of  the  fact  of  the  decisions  referred  to  by  the  petitioner  having  all 
occnrred  previous  to  the  Act  1696,  there  is  none  of  them,  with  the  exception  of  that 
of  Mercer,  applicable  to  the  present  case.  The  case  of  Viscount  Kingston  was  a  case  of 
trust — that  of  Lord  Gray  was  a  blank  assignation,  which  was  put  an  end  to  by  the 
statute.  The  case  of  Lord  Balmerino  related  to  a  blank  bond,  and  that  of  Liddle  to  a 
bond  between  husband  and  wife  granted  in  prejudice  of  the  right  of  legitim.  The 
drcnmstances  in  the  case  of  Mercer  were  extremely  strong ;  in  particular,  there  was  a 
special  letter  in  the  party's  charter-chest  importing  a  discharge  of  the  money ;  and  the 
parole  evidence  admitted  in  that  case  was  that  of  witnesses  who  had  actually  seen  a 
written  discharge.  No  such  allegation  is  made  in  this  case.  In  the  ease  of  Eussel 
against  Fhiser,  the  various  settlements  which  had  taken  place  in  the  course  of  the 
dealings  between  the' parties  were  sufficient  to  justify  the  interlocutor  of  the  Court  that 
there  was  presumptive  evidence  of  payment. 

With  regard  to  the  application  to  examine  Mr.  Guthrie,  it  is  an  attempt  still  more 
dangerous  than  the  argument  maintained  by  the  petitioner  on  the  evidence  already  in 
process.  The  acknowledged  rule  of  our  law  is,  that  written  obligations  can  neither  be 
contradicted,  added  to,  nor  even  explained,  far  less  taken  away  by  parole  evidence. 
This  principle  of  law  is  even  acknowledged  in  mercantile  matters,  where  much  more 
relaxation  of  the  ordinary  rules  is  allowed  than  in  any  other  questions.  In  the  case  of 
Wilson  and  Carse  against  Keay,  26th  February  1787,  it  was  found  by  the  Court  that  parole 
proof  could  not  be  admitted  to  counteract  an  unretired  bill  of  lading ;  and  there  have  been 
of  late  numerous  decisions  on  the  same  salutary  principles.  But  the  attempt  here  goes  a 
great  deal  farther ;  it  is  to  set  aside  a  [393]  solemn  and  regular  bond,  by  the  evidence 
of  a  single  witness,  not  that  he  ever  saw  a  discharge  of  the  bond,  but  that  one  agent  is 
said  to  have  once  told  another  agent,  some  years  ago,  that  the  bond  was  paid,  and  that 
another  individual  told  him  the  same  thing.  If  such  an  attempt  were  successful,  it 
would  be  destructive  of  the  most  salutary  principles  in  our  law  of  evidence. 

On  resuming  consideration  of  the  case,  some  of  the  Judges  expressed  an  opinion 
that  this  was  an  extremely  hard  case,  and  that  the  presumptions  of  payment  were  very 
strong.  But  the  Court  were  at  last  unanimously  of  opinion  that,  however  strong  the 
circumstances  of  presumption  were,  it  would  be  dangerous  to  depart  from  the  strict  rule 
of  law,  which  requires  a  written  discharge,  and  go  into  an  investigation  of  circumstances 
which  might  vary  in  every  case ;  and  that  the  offer  of  proof,  by  the  evidence  of  Mr. 
Guthrie,  which  did  not  go  the  length  of  undertaking  to  prove  that  he  had  seen,  or  that 
there  ever  had  actually  existed  a  written  discharge,  was  not  competent.  They,  ther^ 
fore,  adhered  to  the  interlocutor. 

[S.a,  2  S.  509.] 
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No.  92.         F.C.  N.S,  Vn.  394.     14  Jan.  1824.    2nd  Div.— Lord  Pitmilly. 

Maegabbt  Stobmonth  or  Darung,  Pursuer. — J.  S.  More, 

Watson  and  Others,  Defendera — Cranstoun,  Oreenshtelds,  J,  Cuningham/^ 

Trust, — ^A  married  woman,  named,  along  with  her  husband,  as  a  trustee,  found  entiyfli 
to  act  and  to  accept,  notwithstanding  a  delay  to  accept  for  several  years,  she  oonfim- 
ing  all  the  former  actings  of  the  trustees.  She  and  her  husband  found  to  hsvB 
sepaiate  votes  in  the  management  of  the  trust. 

James  Stormonth  of  Lednathy,  writer  in  Edinburgh,  executed  a  trust-deed  in  fkvm 
of  ''James  Darling,  writer  in  Eeli9o;  Margaret  Stormonth,  his  wife,  my  niece;  Bobot 
Wilson,  accountant  in  Edinburgh ;  Thomas  Watson,  farmer  at  Lauriston ;  and  Jama 
Adamson,  writer  in  Edinburgh,  my  nephew,  and  to  the  survivors  and  survivor  d 

them." 

Upon  the  death  of  Mr.  Stormonth,  the  trust  was  accepted  by  Darling,  A<^>mar«^ 
and  Watson,  but  not  by  Mrs.  Margaret  Stormonth ;  and  the  trust  continued  to  be 
managed  by  them  for  several  years. 

Mrs.  Margaret  Stormonth  afterwards,  with  consent  of  her  husband,  brought  u 
action  against  the  trustees  for  having  it  declared  that  she  was  entitled  ''  to  act  and  vote 
as  a  trustee  under  the  trust-deed  and  settlement  of  the  said  deceased  James  Stormontii, 
and  that  she  is  entitled  to  exercise  and  enjoy  all  the  rights,  privileges,  and  authotitieB 
conferred  upon  the  trustees  by  the  said  trust-deed  and  settlement." 

The  question  discussed  before  the  Lord  Ordinary  was,  whether  Margaret  Stormontk 
was  entitled  now  to  accept  and  act  as  trustee,  she  not  having  formerly  accepted,  bot 
allowed  the  trust  to  be  managed  entirely  by  the  other  trustees  who  had  accepted.  Loid 
Pitmilly,  Ordinary,  repelled  the  defences,  and  decerned  in  terms  of  the  condudoiis  of 
the  libeL 

The  trustees  petitioned^  and  argued — That,  granting  that  a  married  woman  ms 
entitled  to  act  as  a  trustee,  she  was  not  now  entitled  to  accept  and  act,  when,  b^  her 
conduct,  she  had  in  fact  declined  to  act :  That  a  meeting  had  been  called  for  the  tsij 
purpose  of  ascertaining  who  was  to  accept,  when  she  did  not  accept,  but  requested  one 
of  the  trustees  to  accept,  to  act  along  [396]  with  her  husband  and  the  others :  That  ti» 
titles  to  the  property  were  in  consequence  made  up  in  the  name  of  the  trustees  wbo 
did  accept ;  and  that  she  was  not  now  entitled  to  come  in  and  disturb  the  management 

Mrs.  Stormonth  answered — ^That  she  never  renounced  the  office  of  trustee,  nor 
declined  to  accept,  but  was  only  induced  not  to  accept,  by  the  trustees  telling  her  tbit 
she  was  incapable  of  acting,  as  being  a  married  woman :  That  she  was  entitled  to  aet  in 
terms  of  the  case,  Stoddart  against  Rutherfoord,  30th  June  1812 ;  and  that  she  had  dose 
nothing  to  forfeit  her  right;  Bell  against  Henderson,  10th  March  1784;  Gampbdl 
against  Campbell,  6th  July  1627,  Durie;  Ersk,  b.  i.  tit.  7,  sect  3.  The  titles  had  been 
improperly  made  up,  as  it  was  not  competent  to  omit  the  name  of  any  trustee  of  whose 
non-acceptance  some  evidence  was  not  produced,  but  that  they  might  be  supported, « 
it  was  frequently  the  practice  to  make  up  titles  in  name  of  a  quorum  of  trustees. 

The  Court  were  of  opinion  that  the  case  of  Stodart  had  settled  the  question  that  a 
married  woman  might  be  named  a  trustee,  and  that  Mrs.  Stormonth  had  done  nothing 
to  preclude  her  from  now  accepting  the  office.  They,  therefore,  adhered,  "  in  respect  it 
has  been  judicially  admitted  that  the  respondent  is  ready  to  confirm  all  the  fonner 
actings  of  the  trustees." 

The  trustees  petitioned  on  the  point — whether  both  husband  and  wife  shoidd  act  as 
*  separate  and  independent  parties  during  the  subsistence  of  the  marriage ;  B,nd  pleaded^ 
The  mode  of  referring  to,  and  designing  the  parties,  shews  that  Mr.  and  Mrs.  Darling 
were  specially  conjoined  with  each  other  during  the  subsistence  of  the  marriage,  she 
being  always  designed  as  his  spouse.  It  was  necessary,  in  order  to  effectuate  the 
intention  of  the  testator,  that  her  name  should  be  repeated  as  a  separate  person  among 
the  other  nominees,  in  case  Mr.  Darling,  the  husband,  should  cease,  from  death  or 
incapacity,  to  be  able  to  act  Then  the  nomination  in  favour  of  Mrs.  Darling  woald 
receive  full  effect,  and  the  conveyance  to  her  would  be  valid,  thoug[h  its  operatioui  u  i 
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aepaarate  or  active  right  in  her  person,  might  he  snspended  during  the  lifetime  of  her 
Irasband. 

Xhe  claoae  declaring  that  each  of  the  truatees  should  he  liahle  only  for  his  or  her 
actaal  intromissions,  demonstrates  strongly  that  the  grantor  did  not  understand  that 
Mra.  Darling  would  have  any  power  to  act  apart  from  her  hushand  during  the 
subsistence  of  the  marriage,  as  he  knew  well  that  every  fund  intromitted  with,  or 
uplifted  by  a  wife,  may  be  claimed  Jure  mariti  by  the  husband;  so  that,  if  the  clause 
Dvere  to  be  held  to  apply  separately  to  husband  and  wife,  the  latter  might  uplift  the 
wbole  funds,  while  the  husband  would  not  be  liable  for  her  intromissions.  And  she 
mi^ht  likewise  uplift  the  whole  funds  without  [396]  leaving  sufficient  to  answer  an 
aQiiuitj  provided  to  her,  and  of  course  to  her  husband,  so  as  it  might  be  attachable  by 
his  creditors.  With  regard  to  other  annuities  in  the  deed,  the  grantor  specially  excluded 
the  Jii8  moaitii  thus  showing  that  he  was  aware  of  the  rights  of  married  women  being 
controlled  by  that  right,  and  that,  in  every  instance  where  it  was  not  excluded,  he 
meant  it  to  have  effect 

A  trust  is  held  to  be  a  right  of  property  vested  in  a  woman ;  and  this  was  the 
ground  of  distinction  taken  in  the  case  of  Stodart  between  it  and  tutory,  which  is  9Xl 
office ;  and,  being  a  right  of  property,  it  must  be  held  and  exercised  in  the  same  way  as 
any  other  right  of  property  which  it  is  competent  for  married  women  to  hold.  As  such 
rights  therefore,  would  be  merged  in  the  husband's  during  the  marriage,  the  husband, 
acting  for  himself,  and  his  wife,  cannot  insist  upon  a  double  vote  in  the  proceedings 
under  the  trust;  JSrOk.  b.  i.  tit  6,  sect  19 ;  Stair^  b.  i.  tit  4,  sect  9. 

If  a  trust  right  be  considered  in  any  other  view  as  a  right  or  nomination  in  which 
the  truster  has  exercised  a  delectus  personae,  then  the  trust  is  to  that  extent  a  mixed  right, 
partaking  of  the  nature  of  an  office,  and  falls  within  the  principle  and  analogy  of  tutors 
and  curators,  which  cannot  be  exercised  by  a  married  woman  at  all.  It  was  laid  down 
in  the  case  of  8todart,  that  it  would  require  the  strongest  demonstration  in  any  case 
even  of  trust,  that  a  person  intended  a  married  woman  to  act  as  trustee  at  all  pending 
the  marriage,  but  that  that  intention  was  evident  in  that  case,  as  the  wife  was  named  a 
sine  quo  non.  But  it  must  be  more  difficult  to  hold  that  a  trust  right  was  ever  intended 
to  operate  in  favour  of  a  woman  starUe  moUrimonio,  in  such  a  manner  as  actually  to  give 
her  husband  a  double  vote  in  the  proceedings,  which  would  be  the  result ;  and  as  Mr, 
I>arliDg  could  not  have  claimed  this  for  himself  directly,  he  cannot  obtain  it  per 
cnnhages. 

The  petition  prayed  to  find  ''that  Mrs.  Darling  cannot,  during  the  subsistence  of 
the  marriage,  act  as  trustee  under  the  trust-deed,  or,  at  least,  that  she  and  her  husband 
can  only  act  jointly  as  one  trustee,  and  only  have  one  vote  in  the  affairs  and  manage* 
ment  of  the  trust" 

The  Court  refused  the  petition. 

[Affirmed,  1  W.  and  S.  188;  4  S.R.R.  (H.L.)  509.] 
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Hugh  Macquebn,  Complainer. — Dean  of  Facvity  {Oranstoim),  Moncrieff^ 

Buchanan. 

Jakes  Nairnb,  Bespondent. — SoL-Gen,  {Hope),  T.  Thomson,  H.  J.  JRobertson, 

Ret/istrcUion — Sasine — Member  of  Parliament. — An  erroneous  transcription  of  the  date 
of  an  instrument  of  sasine  in  the  record  annuls  the  registration ;  and,  consequently, 
an  instrument  so  registered  is  not  a  title  that  can  sustain  the  enrolment  of  a  free- 
holder. 

Mr.  Naime  was  admitted  on  the  roll  of  freeholders  of  the  county  of  Inverness,  at 
their  Michaelmas  meeting  in  1822. 

The  instrument  of  sasine  on  which  he  founded  was  dated  the  10th  April  1821,  and 
recorded  in  the  general  register  on  the  18th  day  of  that  month  and  year,  as  shewn  both 
by  the  endorsement  on  the  instrument  by  the  keeper  of  the  register,  and  the  entry  in 
the  minute-book ;  from  which  last  also  the  date  of  the  sasine  correctly  appeared. 
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Mr.  Macqae^d  objected  to  this  earolmenti  inter  aliOj  u,p6ti  the  ground  of  aa  €Ror 
in  the  registration  of  the  date  of  the  sasine,  the  instrument  itself  bearing  date, — "aw 
domini  rrullesimo  adingerUesimo  vigesimo  primo,  mengis  vero  Aprilis  die  dBdmo,  repiqu 
S.  D,  H,  Georgii  quarti"  ^c,  *^anno  eecundo;" — whereas  in  the  register  the  woid 
*'primo,''  was  omitted,  the  date  in  other  respects  being  precisely  the  same  as  in  tiiB 
original. 

In  support  of  this  objection,  the  complainer  argued — ^The  law  while  requiring  fcbt 
the  claimant  shall  found  on  a  "sasine  registered"  as  one  of  his  titles  (12  Anne,  e. 6, 
sect  1 ;  16  Geo.  II.  c.  11,  sect  10) ;  and  declaring  generally  that  no  saaine  shall  be  of 
any  force  and  effect  against  any  but  the  granters  and  theirs  heirs,  ''  unless  it  has  been 
duly  booked  and  insert  in  the  register  **  (1696,  c.  18),  has  not  left  the  term  due  registntian 
a  point  of  doubtful  construction.  For  the  statute  1617,  c.  16,  enjoins  the  keeper  of 
the  record  "to  engross  the  whole  body  of  the  writ  in  the  register;"  and,  further,  the 
same  Act  declares  that  "  the  extract  of  the  which  register  shall  make  faith  in  all  cases, 
except  where  the  writs  so  registered  shall  be  offered  to  be  improven ; "  Mcickefi.  Obm. 
p.  354 ;  thus  necessarily  implying  that  [403]  an  error  in  the  registration  of  any  mateiisi 
or  important  part  of  the  writ  will  infer  a  nullity.  Accordingly,  the  framers  of  the  Aei 
of  Sederunt  17th  January  1756,  proceeding  on  this  understanding  of  the  Law,  deckn 
the  practice  of  omitting  to  insert  in  the  register  part  even  of  the  notary* 's  docqaetisn 
abuse  which  in  future  would  render  the  registration  null  and  void ;  Graig^  lib.  ii.  di^ 
7,  sect.  13;  Stair,  b.  ii.  tit.  3,  sect.  17,  18;  Ross's  Lee.  vol.  i.  p.  181;  Bdl  (» 
Purehaeer's  Title,  p.  155. 

It  is  however  impossible  to  dispute  that  the  date  of  a  deed  is  inter  substanti(^ 
especially  the  date  of  an  instrument  of  sasine,  upon  which  the  adjustment  of  so  zniny 
and  important  rights  and  interests  depends.  With  reference  to  a  claim  for  enrolment, 
in  particular,  the  date  of  the  instrument  is  of  the  last  importance.  If,  therefore,  the 
omission  of  the  date  of  infeftment  in  the  instrument  of  sasine,  or,  what  is  still  woibs, 
the  insertion  of  an  erroneous  date,  would  be  fatal  to  the  instrument  itself,  the  like  error 
occurring  in  the  record  must  vitiate  the  registration.  Slight  mistakes,  having  no 
possible  tendency  to  mislead,  or  errors  relative  to  unimportant  words,  may  be  overlo(^ed. 
But  beyond  this  a  court  of  law  has  no  discretion. 

Publication  being  the  leading  object  of  this  record,  it  is  argued  that,  if  the  writ  be 
so  transcribed  as  fairly  to  satisfy  that  object,  greater  strictness  ought  not  to  be  requirei 
£ut,^r«^.  The  law  has  itself  expressly  declared  what  shall  be  held  as  due  publication; 
for  it  requires  that  the  whole  body  of  the  d^ed  shall  be  engrossed  in  the  register ;  and, 
consequently,  the  omission  of  any  important  part  of  its  contents  must  be  a  violation  of 
this  injunction.  Secondly,  Publication  is  by  no  means  the  only  design  of  the  inatitation 
of  this  register,  the  law  substituting  an  extract  from  the  record  for  the  deed  itself. 
And,  thirdly.  It  is  impossible  not  to  hold  the  blander  in  question  as  a  palpable 
violation  of  the  law,  even  in  reference  to  the  mere  design  of  publication.  For  thoQ^ 
it  were  true  that,  by  means  of  careful  collation  of  dates  in  the  register  itself,  not  onlj 
the  error  might  be  discovered,  but  its  correction  suggested,  yet  it  cannot  be  supposed  to 
be  the  intention  of  the  law  to  impose  this  burdensome  task  on  the  party  examining  the 
record,  since,  manifestly,  upon  that  view  of  the  subject^  the  usefulness  of  the  institation 
would  be  materially  affected. 

But,  in  truth,  the  mistake  is  not  discoverable  by  inspection  of  the  register  itself 
and  much  less  does  it  suggest  the  true  correction.  The  date  of  the  precept  of  sasine, 
as  appearing  in  the  record,  is  no  doubt  1821 ;  and,  of  course,  if  this  be  assumed  to  be 
correct,  infeftmeftt  on  that  precept  could  not  be  taken  in  1820.  But  how  does  it  appetr 
that  the  error  consists  in  transcribing  the  latter,  rather  than  the  former  datet  And, 
even  supposing  the  date  of  the  precept  correctly  given,  still  that  would  not  fix  the  dftte 
of  the  sasine  to  be  1821,  rather  than  any  subsequent  year.  So  that,  on  this  sappositioQ, 
the  mistake  would  not  have  been  greater  certainly  if  the  date  of  the  sasine  had  been 
entirely  omitted.  With  regard  again  to  the  year  of  the  King's  reign,  the  [404]  register 
merely  shews  a  discrepancy  between  it  and  the  date  of  the  sasine ;  and  all  that  ctn 
fairly  be  deduced  from  a  comparison  of  both  with  the  date  of  the  precept^  is,  it  may  be, 
the  more  probable  conjecture  that  the  date  of  the  sasine  has  been  incorrectly  transcribed. 
A  party,  however,  who  consults  the  register,  is  not  driven  to  a  calculation  of  chances 
on  a  matter  so  important  as  the  date  of  the  writ,  but  is  entitled  to  look  there  for  certain 
information. 


It  is  said,  indeed,  that  this  certainty  is  at  least  afforded  by  the  minute-book,  which 
mentions  the  date  of  the  sasine.     But,  firsts  it  is  not  the  object  of  the  minute-book  to 
supersede  or  control  the  register,  or  to  correct  any  errors  therein  committed — it  is 
iatended  for  quite  different  purposes,  namely,  to  obviate  the  inconvenience  of  the 
keeper  of  the  register  delaying  the  registration  of  writs — to  prevent  his  recording  them 
out  of  the  order  of  their  presentment — and  to  serve  as  a  convenient  index.     Accord- 
ingly, the  Act  1693,  c.  14,  introducing  the  minute-book,  does  not  even  require  that  the 
date  of  the  writ  should  be  there  insert.     The  entry  in  the  minute-book  is  evidence 
merely  of  the  date  of  presentment  for  registration ;  from  which,  it  no  doubt  follows, 
either   that  the  date  in  question  is  erroneously   transcribed  in  the  register,  or  the 
instrument  of  sasine  has  not  been  recorded  within  the  statutory  period  of  sixty  days ; 
but^  as  the  latter  is  by  no  means  an  impossible  supposition,  it  cannot  be  legitimately 
inferred  from  the  minute-book  that  the  mistake  has  been  committed  in  the  registration* 
Secondly,  Even  supposing  the  minute-book  did  discover  the  true  date  of  the  sasine, 
still  a  party  examining  the  record  is  not  bound  to  collate  dates  in  the  register  and 
minute-book — he  is  entitled  to  rely  on  the  accuracy  of  the  register.     If,  indeed,  without 
this  collation,  the  correctness  of  the  register,  as  to  the  date  of  the  writ,  cannot  be 
safely  depended  od,  how  could  it  possibly  be  held  (what,  however,  the  law  itself  has 
expressly  declared)  that  an  extract  from  the  register  should  make  the  same  faith  as  the 
"Writ  itself? 

In  shorty  in  the  question  of  due  registratioo,  not  merely  is  the  transcript  in  the 
record  alone  to  be  regarded,  but  the  law  will  not  hold  the  effect  of  an  erroneous 
txanscription,  in  any  important  particular,  at  all  obviated  by  the  possibility  of  the  error 
being  shewn,  or  even  its  correction  suggested,  with  more  or  less  certainty,  by  reference 
to  other  parts  of  the  transcript  itself.  And  it  seems  obvious,  that  upon  no  other 
principle  would  it  be  possible  to  preserve  the  purity  of  the  record,  or  indeed  to  prevent 
the  institution  from  becoming  a  snare  and  deception,  in  place  of  being  a  security  to  the 
public. 

Pleculed  by  the  respondent — The  question  simply  is,  whether  a  mere  clerical  error  in 
tlie  record,  not  calculated  to  mislead,  and,  consequently,  not  interfering  with  the  great 
design  of  this  register,  namely,  publication  to  the  lieges,  will  annul  the  regis-  [405]  -tra- 
tion  1  It  seems  unreasonable  to  maintain  the  affirmative,  absolute  perfection  in  keeping 
the  record  not  being  an  attainable  object.  It  is  not  enough  for  the  solution  of  this 
question  to  shew,  that  the  like  error  if  committed  in  the  original  would  be  fatal.  An 
illustration  of  this  position  is  afforded,  even  by  the  Act  of  Sederunt  17th  January  1756 ; 
for,  while  it  declares  the  registration  of  sasines  null  and  void  in  which  the  whole  of  the 
notary's  docquet  is  not  engrossed,  it  at  the  same  time  provides  that  the  enactment  shall 
have  no  retrospective  operation.  If  the  error  be  palpable,  ex  facie  of  the  record — if  it 
be  not  only  immediately  discoverable,  but  also  capable  of  being  readily  and  certainly 
corrected  by  the  record  itself — it  will  be  accounted  venial,  whatever  its  effect  would 
have  been  bad  it  occurred  in  the  original  writ.  In  the  case  of  Gray  against  Hope,  23d 
February  1790,  the  objection  that,  in  transcribing  the  clause  of  delivery  of  sasine  in  the 
instrument^  certain  lands  mentioned  in  the  precept  of  sasine  were  omitted,  was  justly 
sustained,  since  the  record  plainly  could  not  detect  the  mistake,  nor  supply  the  omission. 

The  error  in  question  was  not  even  calculated  to  mislead ;  for,  first,  the  true  date  of 
the  sasine  was  indicated  by  the  minute-book,  which  is  an  integral  part  of  the  record — 
an  essential  step  of  registration,  which  no  one  pretending  to  search  the  record  is  entitled 
to  overlook.  In  competitions,  the  date  of  presentment  is  the  important  matter ;  and, 
besides,  the  minute-book  is  the  key  by  which  alone  the  body  of  the  register  is  made 
accessible  to  any  useful  or  practical  purpose;  Adam  against  Duthie,  19th  June  1810. 
The  specification  of  the  date  of  the  instrument  of  sasine  in  the  minute-book  is  not 
required,  it  is  true,  by  any  express  statutory  regulation.  Its  insertion,  however,  is, 
upon  good  grounds,  held  to  be  absolutely  necessary ;  for,  in  reference  to  the  present- 
ment for  registration,  it  is  the  date  chiefly  that  identifies  the  instrument;  and, 
accordingly,  invariable  practice  has  so  interpreted  the  law;  Rosa's  Lect  vol.  i.  p.  211. 
At  all  events,  the  minute-book  does  correct  the  error  in  question ;  and  this  correction 
must  of  necessity  have  been  previously  read  by  a  party  in  search  of  the  transcript  in  the 
body  of  the  record.  The  place,  both  of  the  entry  in  the  minute-book,  and  of  the 
transcript  in  the  register,  must  have  appeared  a  sufficient  confirmation  of  the  accuracy 
of  the  former. 
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Bat,  seeondlfff  there  is  enoagh  in  the  register  itaelf  at  once  to  point  out  and  oamei 
the  mistake.  For,  not  only  is  the  date  of  the  instrument  made  to  precede  the  wanut 
fbr  infeftmentt  but  there  is  a  disorepancy  between  that  date  and  the  year  of  the  king^ 
reign.  No  possible  doubt,  therefore,  could  remain  in  the  mind  of  any  one  ATaTwinfi^ 
the  record  of  the  latter  being  the  true  date. 

The  Court,  on  advising  the  cause,  after  a  hearing  in  presence,  preceded  by  the  usoai 
printed  pleadings,  was  unanimously  and  clearly  of  opinion  that  the  objection  was  weQ 
founded.  The  16  [406]  Geo.  II.  c.  11  (it  was  observed  on  the  Bench),  requires  a 
registered  sasine  as  one  of  the  claimant's  titles,  which  must  be  interpreted  to  mean  a 
sasine  duly  registered  in  conformity  with  the  provisions  of  the  Act  1617.  And,  since 
that  Act  gives  a  right  to  use  an  extract  from  the  register  as  the  original,  it  follows 
necessarily  that  the  register  must  be  an  exact  transcript  in  every  important  point  AsA 
there  could  be  no  doubt  that  the  date  of  an  instrument  of  sasine  is  inter  suhsUuitalM. 
The  respondent's  name  was  accordingly  ordered  to  be  expunged  from  the  rolL 

In  this  case  there  was  a  separate  objection  founded  on  the  respondent  being  infeft 
merely  in  the  '^superioriias"  of  the  lands,  in  conformity  with  the  terms  both  of  the 
dispositive  clause  of  his  charter  and  precept  of  sasine.  The  question  was  fully  argued, 
but  not  decided,  it  having  being  intimated  from  the  Chair,  previous  to  advising  the 
cause,  as  the  unanimous  resolution  of  the  Court  that,  in  the  event  of  the  objection  of 
registration  being  repelled,  farther  pleadings  in  the  question  now  alluded  to  would  be 
ordered  for  the  opinion  of  the  other  Division. 

[8.C.,  2  S.  539 ;  cf.  DeimiOaun  t.  I^rs,  3  8.  200;  Smm  v.  Ranken,  13  S.  461,  463.] 


Ko.  97.  F.C.  N.S.  VII.  408.     24  Jan.  1824.    2nd  Div. 

Haicilton,  Claimant — Sol.-Oen.  Hope,  Dicksan,  BlackweU, 
Lord  Archibald  Hamilton,  Bespondent. — Dean  of  Faculty,  Jardiru, 

Member  of  Parliament — Saaine, — ^The  omission  in  a  sasine  to  specify  the  year  in  whieh 
the  disposition  was  granted,  containing  the  assignation  of  the  unexecuted  precept^ 
found  not  a  sufficient  objection,  the  disposition  being  sufficiently  identified  by  the  rest 
of  the  sasine. 

Bobert  Hamilton  claimed  to  be  enrolled  as  a  freeholder  in  the  county  of  Lanark  upon 
the  f olloMring  titles : — 

Charter  of  resignation  under  the  Great  Seal  in  favour  of  Sir  James  Stewart  Denham 
of  ColtnesB  and  Westshiell,  Bart,  dated  1st  June,  and  sealed  24th  July  1822. 

Disposition  by  Sir  James  Stewart  Denham  in  favour  of  Mr.  Hamilton  in  liferent, 
with  an  assignation  to  the  precept  of  sasine  in  the  charter,  dated  19th  August  1822. 

Instrument  of  sasine  thereon  in  favour  of  Mr.  Hamilton,  dated  5th  and  registeied 
7th  September  1822. 

The  instrument  of  sasine,  after  the  usual  words  of  style,  and  after  narrating  the 
Crown  charter,  with  its  date,  proceeds : — "  Ac  etiam  prseiictus  actomatus  habens  et  in 
suis  manibus  tenens  dispositionem  de  data  decimo  nono  die  mensis  Augusti,  fact  el 
concess.  per  diet  Jacobum  Stewart  Denham,  ad  et  in  favorem  diet.  Boberti  Hamilton, 
et  sui  ipsius  per  quam  diet.  Jacobus  Stewart  Denham,  pro  causis  inibi  mentionat 
vendidit  alienavit,  et  disposuit  diet  Boberto  Hamilton,  in  vitali  reditu  pro  omnibos  sas 
vitsB  diebus  et  diet  domino  Jacobo  Stewart  Denham,  sibi  ipsi  ejusque  hseredibus  et 
assignatis  in  feodo  totas  et  integras,"  &c. 

At  the  Michaelmas  head  court  objections  were  stated  in  the  name  of  Lord  Archibald 
Hamilton,  that "  The  sasine  is  null  in  respect  the  date  of  the  conveyance  in  favour  of 
the  claimant  is  not  inserted,  and  there  is  no  evidence  to  shew  that  the  disposition 
founded  on  in  the  claim  is  the  deed  thereby  specified."  Answered,  "  That  the  disposi* 
tion  and  assignation  produced  with  the  claim  is  sufficiently  identified  to  have  been  the 
deed  in  the  [409]  hands  of  the  notary  when  sasine  was  taken,  and,^being  a  mid  oouplei 
is  sufficient  for  the  enrolment  of  the  claim." 

The  freeholders  having  rejected  the  claim — 
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Mr.  "HAmHton  peHHaned  and  pleaded — It  is  instructed  by  the  instrument  of  sasine 
itself  that  the  attorney  had  in  his  hands,  and  produced,  a  Crown  charter  of  certain  lands 
containing  a  precept  or  warrant  for  infef tment ;  and  that  he  at  the  same  time  produced 
a  ooaveyance  or  assignation  to  that  precise  precept  or  right  to  make  use  of  that  warrant 
in  favour  of  the  claimant ;  and  it  is  equally  proved  by  the  instrument  that  heritable 
state  and  sasine  was  actually  given  of  the  lands  specially  named  and  described  in  the 
Grown  charter  containing  the  precept,  and  of  the  same  lands  specially  named  and 
described  in  the  disposition  by  which  the  precept  was  assigned.  These  incidents  Are 
quite  sufficient  to  establish  a  valid  infef  tment ;  and  there  is  no  room  for  the  conclusion 
of  nullity.  The  omission  of  the  date  is  not  per  ee  a  nullity,  not  being  in  esaentialibua ; 
Stair ^  b.  ii  tit  3,  sect  18. 

But  there  is  no  uncertainty  whether  the  disposition  described  and  recited  in  the 
instrument  is  the  same  with  the  disposition  claimed  on  and  produced ;  and  any  person 
reading  over  the  instrument  must  necessarily  hold  the  year  1822  the  date  of  the  disposi- 
tion, and  that  there  could  not  possibly  be  any  other  year.  The  feudal  investiture 
completed  in  this  instance  did  not  proceed  on  a  charter  of  an  old  date,  or  even  a  few 
years  back,  when  there  might  have  been  several  months  of  August  between  the  date  of 
the  charter  and  the  date  of  taking  the  sasine.  But  there  can  be  no  uncertainty  here,  as 
both  of  these  dates  are  distinctly  given  both  in  the  year  1822,  and  by  the  date  of  the 
disposition,  which  must  have  intervened,  being  specified  as  19th  August,  from  the 
necessary  connexion  and  dependence  upon  the  other  two  dates,  it  is  fixed  down  to  the 
same  year  1822. 

The  identity  of  the  disposition  produced  with  the  disposition  recited  in  the 
instrument  of  sasine  is  established  by  other  evidence  than  that  arising  from  the  mere 
coincidence  of  dates  appearing  on  the  face  of  these  deeds ;  and  that  such  evidence  can 
be  referred  to  is  quite  settled;  Adam  against  Harley  Drummond,  12th  June  1810. 
These  two  deeds  coincide  in  every  important  point — the  same  granter  and  grantee,  the 
same  lands,  and  the  same  description  of  them  throughout,  and  as  contained  in  the  same 
Crown  charter  of  the  same  date.  The  instrument  of  sasine  expressly  states  that  the 
Crown  charter,  which  was  produced,  contains  the  precept  of  sasine  ^^  subinsert  ;**  ^laA 
that  the  disposition  in  the  claimant's  favour  contains  an  assignation  to  the  precept  of 
sasine  ^^tubtus  reeOat;"  and  only  one  precept  is  inserted  in  the  instrument  after  the 
insertion  of  the  disposition.  These  circumstances  prove  to  demonstration  the  identity 
of  the  two  dispositions.  The  defect  here  was  a  mere  clerical  omission,  which  canaot  cut 
down  a  formal  deed  and  the  feudal  right  at-  [410]  -tached  to  it ;  Hilton  against  Cheynes, 
24th  February  1676;  Did.  voce  Sasine  p.  363 ;  Bdl  on  Election  Law,  p.  249. 

The  Act  1693,  c.  35,  requiring  that,  after  the  death  of  either  the  ^anter  or  grantee 
of  a  procuratory  of  resignation  and  precept  of  sasine,  the  titles  of  the  person  to  whom 
sasine  is  granted  be  deduced^  is  not  strictly  applicable  to  this  case,  and  cannot  be  applied 
to  it  from  analogy.  But,  even  if  it  were,  the  titles  here  have  been  deduced  according  to 
the  interpretation  put  on  that  statute ;  Stair,  App.  p.  787 ;  Bell  on  Completing  TUlee, 
p.  87 ;  Bdl  on  Elections,  p.  287. 

The  claimant  has  done  every  thing  required  by  the  statute  16  Geo.  IL  c  11,  as  he 
has  specified  in  his  claim  the  name  of  his  lands,  his  titles,  and  the  dates  thereof,  and  all 
the  titles  were  produced.  The  objector  was  not  entitled  to  refrain  from  looking  at  the 
principal  disposition,  and  only  examine  it  through  the  medium  of  the  instrument  of 
sasine  in  which  it  is  recited.  It  is  only  where  there  is  a  discrepancy  between  the 
principal  deed  and  the  deed  mentioned  in  the  claim  that  there  can  be  any  pretence  for 
an  objection.  The  case  of  Montgomery,  16  th  June  1813,  was  quite  different  from  the 
present^  as  the  claimant  there  had  set  forth  in  his  claim  a  qualification  or  title  for 
enrolment  which,  it  was  found,  he  did  not  possess. 

The  respondent  answered — The  fallacy  of  the  claimant's  argument  consists  in 
supposing  that  a  defect  of  this  sort  can  be  supplied  by  extrinsic  or  circumstantial 
evidence.  The  respondent  might  at  once  concede  his  perfect  belief  that  this  sasine  was 
taken  upon  the  same  disposition  which  is  set  forth  in  the  claim,  and  yet  would  be 
perfectly  warranted  to  insist  in  an  objection  founded  on  the  defect  of  the  written 
evidence  laid  before  the  freeholders  in  its  support.  The  freeholders  are  not  entitled  to 
go  beyond  the  titles  to  found  an  objection,  however  clear  other  evidence  might  be ;  and 
it  is  only  the  converse  of  that  rule  to  hold  that  they  are  not  obliged  to  have  recourse  to 
that  extraneous  evidence  to  remedy  an  obvious  defect  in  the  writings  produced. 
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The  claim  sets  forth  that  the  sasine  proceeded  upon  a  disposition  bearing  datetiie 
19th  day  of  August  1822 ;  and,  no  doubt,  a  disposition  was  produced  bearing  that  date; 
but  the  sasine  does  not  bear  that  it  proceeded  on  a  disposition  bearing  date  the  19th  day 
of  August  1822,  and,  for  any  thing  that  appears  in  it,  it  might  have  proceeded 
on  a  disposition  bearing  date  the  19th  August  of  any  other  year.  It  is  evideadj 
nothing  to  the  purpose  to  say  that  there  can  be  no  reasonable  doubt  that  it  was  apoo 
the  disposition  bearing  date  19th  August  1822  that  the  infeftment  was  actually  taken, 
because  it  contains  the  very  same  lands  on  which  enrolment  is  claimed,  as  it  is  quite 
conceiTable  that  two  dispositions  may  have  been  granted  by  the  same  author  of  Uie  sue 
lands.  Although  the  lands  are  conveyed  to  the  same  individual,  thia  might  hafe 
happened  from  a  defect  in  point  of  form  [411]  in  one  of  the  conveyances,  as  it  is  qoile 
a  conceivable  case  that  thero  may  be  two  dispositions  to  the  same  party  of  the  same 
lands.  Suppose,  instead  of  omitting  the  year,  the  clerk  had  omitted  the  surname,  and 
given  infeftment  to  Robert,  although  no  one  could  doubt  that  this  was  a  mere  clerical 
omission,  no  regard  could  be  paid  to  circumstantial  evidence  of  his  identity,  however 
convincing  that  the  claimant  was  the  Robert  who  got  the  disposition,  and  that  there  ms 
no  other  Robert  in  whose  favour  the  sasine  could  possibly  be  supposed  to  have  been 
taken;  Dairy mple  against  Cameron,  8th  February  1781,  Supplement  to  Wight  on 
Elections,  p.  19  ;  Munro  against  Munro,  9  th  March  1811.  In  the  case  of  Adam  against 
Harley  Drummond,  although  there  appeared  to  be  a  vitiation  of  the  date  of  the  sasine, 
yet  its  date  when  recorded  was  correctly  inserted ;  and  the  date  of  recording  regulates 
the  sasine,  particularly  in  a  question  with  freeholders. 

By  the  Act  16  Geo.  II.  c  11,  the  dates  of  the  titles  must  be  specified.  The  claim 
here  describes  the  sasine  produced,  as  "proceeding  on  the  foresaid  disposition  and 
assignation."  However  effectual  the  sasine,  as  giving  the  claimant  a  real  right  in  the 
lands,  it  would  not  be  sufficient  to  make  out  the  claim  to  be  enrolled,  unless  it  was 
taken  on  this  very  disposition;  Gordon  against  Abernethy,  3d  March  1773;  Mont- 
gomery against  Ainslie,  15th  June  1813.  But  it  is  to  no  purpose  to  particularise  the 
date  of  the  titles  in  a  claim  for  enrolment,  if  it  is  competent  for  the  party  to  prodnoe 
titles  either  with  different  dates  from  those  stated  in  his  claim,  or,  as  in  the  present 
instance,  without  any  thing  that  can  be  properly  called  a  date  at  all.  The  complainen 
are  of  course  bound  to  look  at  the  disposition  produced;  but,  having  looked  at  it^ 
it  did  not  necessarily  follow  that  it  was  upon  that  disposition  that  the  infeftment  was 
taken. 

By  analogy  from  the  Act  1693,  c.  35,  though  not  directly  applicable  to  such  a  caae^ 
the  instrument  of  sasine  is  null ;  for,  if  the  date  of  the  disposition  on  which  a  sasine  is 
taken  be  not  set  forth,  it  cannot  be  said  that  the  titles  are  fairly  *' deduced"  in  the 
instrument. 

The  Gourt  sustained  the  complaint  on  the  ground  that  the  disposition  produced  to 
the  Court  of  freeholders,  and  the  disposition  on  which  the  sasine  was  stated  to  be  taken, 
were  sufficiently  identidod,  and  especially  as  there  was  no  date  intervening  in  the 
instrument  of  s^ine  between  the  date  of  the  charter  and  the  date  of  the  disposition, 
which  sufficiently  certified  that  it  was  in  the  same  year. 
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Miss  F.  SIVWRIGHT,  Pursuer. — Dean  of  Faculty  (Cranetoun),  FuUertetL 

Major  Charles  Dallas,  Defender. — Irvine,  Jardine, 

Provisions  to  Heirs  and  Children. — A  father  having  power  to  divide  a  certain  sum 
among  his  children  by  a  trust-deed,  which  declared  that,  '*  falling  such  division,  the 
sum  shall  be  equally  divided  amongst  them,"  and  he  having  made  a  division,  which  he 
afterwards  cancelled,  found  that  he  had  not  exereised  the  power  of  division,  and  that 
the  sum  must  be  divided  in  terms  of  the  trust-deed. 

Some  time  after  the  marriage  between  David  Sivright  and  Elizabeth  Dallas,  an 
agreement  was  entered  into  between  the  mother  of  the  husband  and  the  father  of  the 
wife,  by  which  each  of  them  agreed  to  pay  the  sum  of  L.600  to  be  vested  in  trastees 


'*  for  the  use  and  behoof  of  fche  said  David  Sivright  and  Elizabeth  Dallas  in  coi^anct 

liferent,  and  to  the  children  to  be  procreated  of  the  said  marriage  in  fee."    This  deed 

contained  the  following  clause :  "  And  farther,  the  said  William  Dallas  and  Elizabeth 

Philip  alias  Sivright  hereby  declare  that  it  shall  be  in  the  power  of  the  said  David 

Sivright  or  Elizabeth  Dallas,  by  a  writing  under  their  or  either  of  their  hands,  at  any 

time  of  their  lives,  to  proportion  and  divide  the  aforesaid  provisions  among  the  children 

to  be  procreated  of  the  said  marriage ;  and,  failing  such  division,  that  the  same  shall  be 

equally  divided  amongst  them ;  and  they  also  declare  that,  in  the  event  the  said  marriage 

shall  be  dissolved  by  the  death  of  either  of  the  parties  without  issue  thereof,  then  this 

trust  shall  cease  and  determine,  one-half  of  the  aforesaid  provisions  returning  respectively 

to  the  said  Elizabeth  Philip  and  William  DaUas,  or  their  foresaids,  in  the  respective 

evente  foresaid." 

These  sums  were  accordingly  vested  in  the  trustees  named,  upon  whose  death  a  factor 
loeo  iiiioris  was  appointed  by  the  Court  Of  the  marriage  there  were  two  children,  a 
son  and  a  daughter.  The  former  went  to  India,  married,  and  died  there,  leaving  the 
claimant  Miss  Sivright  his  only  child.  Mrs.  Elizabeth  Dallas  or  Sivright,  the 
mother,  died  before  any  deed  of  allocation  of  the  above  sums  was  executed.  Mr. 
Sivright)  on  learning  the  death  of  his  son  in  India,  executed  a  deed  of  allocation  and 
division,  [413]  proceeding  upon  the  narrative  ''  that  since  the  death  of  the  said  Mrs. 
Elizabeth  Dallas,  the  said  William  Sivright  my  son  has  also  died  in  India,  leaving  a 
fttmily,  for  whom  it  is  understood  the  mother's  relations  are  well  enabled  to  provide 
soitably  to  their  station ;  while  my  daughter  the  said  Elizabeth  Frances  Sivright  has  no 
other  fund  of  provision  than  the  share  of  the  said  L.1200  sterling  which  she  may  be 
entitled  to  draw  at  my  death,  and  that  I  am  resolved  to  exercise  the  power  of  allocation 
and  division  reserved  to  me  by  the  said  contract  in  manner  underwritten."  He  then 
allocates  the  sum  of  L.1000  to  his  daughter,  and  the  remaining  L.200  "  to  the  lawful 
child  or  children  of  his  deceased  son."  Mr.  Sivright  deposited  this  deed  with  his 
agent,  and  informed  his  daughter  of  the  terms  of  it. 

Miss  Sivright,  who  had  resided  for  some  time  with  her  maternal  uncle,  M^or  Dallas 
(the  other  claimant),  upon  learning  the  allocation  that  had  been  made  in  her  favour  by 
her  father,  executed  a  testament^  in  which  she  stated  that  both  she  and  her  mother  had 
been  under  great  obligations  to  Mcgor  Charles  Dallas,  her  uncle,  she  therefore  bequeathed 
to  him  "the  sum  of  L.1000  which  has  been  lately  given  to  or  settled  upon  me,  and  all 
other  sum  or  sums  of  money  to  which  I  am  now  entitled  or  shall  be  entitled,"  &c.  She 
died  a  short  time  after  executing  that  settlement.  Major  Dallas  informed  her  father  of 
that  event,  and  inclosed  him  a  copy  of  the  will.  Mr.  Sivright,  on  receiving  this  infor- 
mation, wrote  to  his  agent  in  the  following  terms : — "  Having  received  a  letter,  dated 
14th  of  this  month,  from  Mr.  Charles  Dallas,  uncle  to  my  late  daughter,  informing  me 
that  she  had  left  him  sole  heir  to  L.1000,  settled  upon  her  by  a  deed  in  your  hands, 
which  is  revocable  by  me ;  I  hereby  request  you  may  revoke  the  same  in  such  manner 
as  you  may  think  proper,  as  the  money  must  now  belong  to  the  child  of  my  son,  agree- 
ably to  the  intention  of  my  mother  and  Mrs.  Sivright's  father ;  as  although  I  gave  her 
the  largest  part  of  the  money,  I  do  not  think  I  have  right  to  permit  it  to  go  past  her 
niece  whilst  I  have  the  power  to  prevent  it."  The  agent  immediately  cancelled  the 
deed,  by  scoring  it  across  and  cutting  off  the  subscriptions.  Mr.  Sivright  died  about 
four  years  after  this,  without  executing  any  other  deed  of  allocation  or  division. 

Upon  his  death  a  process  of  multiplepoinding  was  brought  respecting  this  L.1200,  in 
the  name  of  the  son  of  the  factor  loco  tutoris,  who  had  been  appointed  by  the  Court. 
In  this  process  Miss  Sivright^  the  grand-daughter,  appeared,  and  claimed  the  whole  sum, 
as  the  only  surviving  issue  of  the  marriage,  for  whose  behoof  the  trust  was  created, — 

And  pleaded — No  deed  of  allocation  having  been  executed  during  the  joint  lives  of 
the  parties,  the  power  of  allocating  remained  with  Mr.  Sivright  alone.  Although  the  fee 
of  the  sum  was  vested  in  trustees  for  behoof  of  the  children,  yet,  as  to  its  divi-  [414]  ^ion, 
it  was  completely  at  the  disposal  of  the  father.  The  children  as  a  body  may  have  had  a 
right  of  fee  in  them,  yet  no  child  had  a  right  to  a  particular  portion  until  the  division 
by  the  father  took  place,  or  until,  by  his  death,  without  such  division,  it  fell  to  be 
regulated  in  terms  of  the  original  trust.  Any  deed  of  allocation  made  by  the  father,  so 
long  as  it  remained  undelivered,  was  revocable  at  any  time  during  his  life.  The  deed  of 
allocation  which  he  had  executed,  giving  the  largest  share  to  his  daughter,  was  never 
delivered,  and,  therefore,  could  not  vest  her  in  that  share,  so  as  to  entitle  her  to  dispose 
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of  it— it  still  remained  in  the  power  of  the  father  to  revoke  or  alter  it  It  hid  aeend- 
ingly  heen  ezpresely  revoked,  hy  hia  letter  to  hia  agent,  in  whoee  custody  the  deed  wn, 
deairing  him  to  cancel  it ;  and  it  had  been  cancelled  accordingly ;  and,  therefore,  Jkn 
conveyance  by  Miss  Sivright^  the  daughter,  to  her  uncle,  to  the  extent  of  L.IOOO,  vas 
inept.  Neither  was  it  good  to  any  extent ;  for  no  part  of  the  trust  fund  was  ever  vested 
in  her  during  her  lifetime,  so  as  to  be  capable  of  transmission.  Although  it  has  ben 
decided  that,  when  a  subject  is  made  over  in  trust  to  a  fother  in  liferent,  and  the  chiMren 
in  fee,  with  a  power  of  division,  the  children  are  t^dy  the  fiars;  yet  the  questioii 
remains  whether  a  right  to  a  particular  share  is  vested  in  any  one  of  the  individnab 
composing  that  body,  which  can  be  competently  transmitted  before  the  death  of  tlM 
father  to  the  prejudice  of  the  other  children,  the  remaining  members  of  the  body  in 
whom  the  fee  vests.  The  division  fell  to  be  made  among  the  children ;  but  there  was 
no  power  to  divide  among  the  legatees  or  assignees  of  those  children.  There  was  no 
interest  in  any  child  capable  of  being  transmitted  to  a  legatee.  Although  the  childien 
as  a  body  held  a  joint  interest  in  the  whole  fee,,  still  there  was  no  jus  erediti  for  any 
specific  share  vested  in  any  individual  child,  until  the  allocation  was  made,  or  the  equal 
division  took  place,  in  consequence  of  the  death  of  the  surviving  parent  without  malong 
any  allocation.  This  principle  of  a  joint,  not  an  individual  interest,  was  illustrated  and 
acknowledged  in  the  case  of  Mackenzie  of  Redcastle;  BeWa  CaseSy  p.  412.  There, 
therefore,  could  be  no  distinct  right  vested  in  Miss  Sivright  capable  of  being  transmitted 
by  will. 

But  Mr.  Sivright  had  exercised  his  power  of  division  by  the  same  letter  by  which 
he  revoked  or  cancelled  the  former  deed  of  allocation.  He  expressly  states  his  reason 
for  cancelling  the  former  deed,  "  as  the  money  must  now  belong  to  the  child  of  my  sod, 
agreeably  to  the  intentions  of  my  mother  and  Mrs.  Sivright's  father ; "  and  he  accounts 
for  the  change  in  his  intention  thus:  "Although  I  gave  her  the  largest  part  of  the 
money,  I  do  not  think  I  have  a  right  to  go  past  her  niece  whilst  I  have  the  power  to 
prevent  it" — clearly  indicating  not  only  his  express  intention  to  revoke  the  fonner 
division,  but  also  the  allocation  which  he  wished,  and  to  which  he  seems  to  have  con- 
sidered him-  [415]  -self  bound  in  the  circumstances  of  the  case.  He  is  allowed  to  make 
the  allocation  ''  by  any  writing  under  his  hand.''  No  particular  form  is  prescribed ;  and 
his  intention  on  the  subject  could  not  be  more  clearly  expressed  than  in  the  abo?e 
letter. 

Major  Dallas  claimed  alternatively,  either  to  the  extent  of  L.1000  or  L.600,  being 
one-half  of  the  trust  funds. 

He  founded  his  claim  on  the  settlement  in  his  favour  by  Miss  Sivright.  The  trost 
being  created  for  behoof  of  the  children  in  fee,  that  fee  vested  in  them  from  the  fiisL 
The  amount  of  that  vested  interest  could  never  affect  the  nature  of  the  right  itself.  The 
ultimate  amount  might  depend  upon  circumstances ;  but  the  fee  of  the  subject^  which 
confessedly  was  not  in  the  parents,  and  which  could  not  be  in  pendente^  was  with  the 
children  ;  and  to  the  amount  of  their  right  in  that  fee  they  had  a  power  of  disposal ;  Gibson 
against  Mairjoribanks,  4th  February  1726,  Kaimet^  Rem.  Dec,  vol.  i.  p.  162  ;  Porterfield 
against  Gray,  9th  December  1760 ;  Christie  against  Dunn,  21st  January  1806. 

The  amount  of  the  children's  respective  shares  was  ascertained  by  the  father's  deed  of 
allocation,  whereby  he  gave  L.1000  to  his  daughter  and  L.200  to  his  grand-daughter. 
Having  executed  the  power  which  was  thus  given  him  by  the  trust-deed,  he  must  he 
held  as  functus^  in  so  far  as  regarded  the  exercise  of  that  power.  That  deed  of  allocation 
did  not  contain  any  power  to  alter.  It  was  so  expressed  as  to  contain  an  absolute  and 
definitive  exercise  of  the  right  of  distribution.  It  was  placed*  in  the  hands  of  a  third 
party  as  custodier,  and  its  contents  communicated  to  Miss  Sivright.  This  deed  he  could 
not  revoke,  and  in  fact  never  did  revoke ;  for,  although  he  expressed  such  an  intention 
to  his  agent,  yet  he  never  executed  any  new  deed  of  allocation. 

But^  even  if  it  were  held  that  Mr.  Sivright  had  power  to  revoke  that  deed  of  alloca- 
tion, and  that  the  letter  to  his  agent  was  a  sufficient  revocation,  it  is  impossible  to  say 
that  there  was  any  new  distribution.  Matters  are  placed  in  the  same  situation  as  if  no 
allocation  had  ever  been  made,  and  must  be  regulated  by  the  trustdeed.  The  fund  tn 
mediOt  will  fall  to  be  equally  divided,  one-half  going  to  the  daughter  of  the  son,  and  the 
other  half  to  the  claimant  as  in  right  of  the  only  daughter  of  the  marriage. 

The  Court  pronounced  different  judgments.     They  had  no  doubt  that  the  fee  of  the 
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aUbjeet  was  vested  in  the  children  of  the  marriage  ;  bat  they  entertained  a  doubt  how 
far  a  right  of  division  had  been  exercised.  They  first  found  Miss  Sivright  entitled  to 
the  whole  fund  in  medio.  But  afterwards  they  found  that  it  fell  to  be  cQvided  equally 
in  terms  of  the  trust-deed,  on  the  ground  that^  although  the  father,  having  revoked  the 
deed  of  allocation,  had  still  a  power  of  division,  he  was  bound  to  exercise  that  power 
equitably,  and  was  not  entitled  to  cut  off  one  of  the  children  altogether,  and  must  therefore 
be  held  as  never  having  [416]  exercised  the  power.  And  to  this  judgment  they  adhered, 
on  advising  a  reclaiming  petition  and  answers. 

[S.C.,  2  S.  543.] 


No.  99,  F.C.  N.S.  VIL  416.     27th  Jan.  1824.     2nd  Div.— Lord  Cringletie. 

BUSSELL,  Pursuer. — Dean  o/Facidty  (Cran^oun),  More. 

Matheb  and  Peacock,  Defenders. — Gurrie. 

Bill  of  Exchange, — An  indorser  suing  the  acceptor,  or  a  prior  indorser  of  a  bill,  must 
prove  payment  by  letter  or  receipt  from  the  indorsee. 

Alston  drew  a  bill  upon  the  defenders,  Mather  and  Peacock,  for  L.50,  dated  13th 
November  1815,  and  payable  at  three  months.  The  bill,  having  been  accepted,  was 
indorsed  by  Alston  to  Dugald  M'Callum,  writer  in  Hamilton ;  and,  after  passing  through 
the  hands  of  two  other  parties,  it  came  at  last  to  be  held  by  Messrs.  Watson,  bankers  in 
Glasgow*  The  bill  was  noted  for  non-payment  when  it  fell  due ;  afterwards  it  was 
taken  up  by  M'Callum  from  the  Messrs.  Watson,  who  accordingly,  on  the  back  of  the 
bill,  acknowledged  payment  by  him.  Thereafter  the  bill  came  into  the  possession  of 
Alston,  the  drawer,  by  whom  it  was  assigned  to  the  pursuer,  who  raised  this  action,  for 
payment  of  its  contents,  before  the  Sheriff  of  Lanarkshire,  against  the  acceptors,  Mather 
and  Peacock,  alleging  that  Alston  re-acquired  right  to  the  bill  in  consequence  of  a  settle- 
ment of  the  debt  with  M'Callum.  The  defenders  denied  this  statement^  and  affirmed 
that  one  of  them  (Mather,  viz.)  gave  the  amount  of  the  bill  to  M'Callum,  who  had  been 
his  law-agent^  for  the  purpose  of  being  remitted  to  the  bankers  at  Glasgow,  which  he  did 
accordingly;  &c.  that  the  bill  thus  retired,  soon  after  it  fell  due,  remained  with 
M'Callum  till  1820,  when  a  settlement  of  accounts  having  taken  place  between  him 
and  Alston,  a  number  of  documents  of  debt  held  by  M'Callum,  in  which  Alston  was 
an  obligant^  were  then  as-  [417]  -signed  and  delivered  up  to  the  latter,  and  among  these 
the  bill  in  question  was,  by  mere  mistake  or  inadvertency,  included. 

The  Sheriff  found  the  defenders  entitled  to  a  proof  prout  de  jure  of  their  allegation 
of  payment.  And,  in  an  advocation  at  the  pursuer's  instance,  the  Lord  Ordinary,  "  in 
respect  that  the  bill  in  question  was  noted,  and  after  that  retired  by  M'Callum,  the 
indorsee  immediately  posterior  to  Alston  ;  that  there  \&  a  receipt  on  the  back  of  the  bill, 
by  the  holders  thereof,  bearing  the  money  to  have  been  paid  by  M'Callum ;  that  there 
is  no  evidence  of  Alston,  the  drawer,  having  paid  the  money  to  M'Callum,  by  a  receipt 
on  the  bill,  or  in  any  other  way  than  simply  his  being  in  possession  thereof ;  and,  lastly, 
that  no  protest  was  ever  extended,  and  the  bill  was  allowed  to  remain  unpursued  for 
daring  five  years  after  its  term  of  payment :  Finds,  that  Mr.  Alston  is  not  entitled  to 
the  privileges  of  the  drawer  of  a  bill,  who  can  shew  that  he  has  paid  the  contents  of  it^ 
by  regular  recourse  upon  hitn  in  consequence  of  non-payment  by  the  acceptors  thereof ; 
and,  therefore,  adheres  to  the  interlocutor  complained  of  "  by  the  pursuer — by  which  the 
defenders  had  been  allowed  to  prove  their  allegations  by  the  writ  or  oath  of  M'Callum. 

The  pursuer  brought  these  interlocutors  under  review  of  the  Court,  and  pleaded — 
Possession  of  a  bill  by  a  prior  indorser  creates  a  legal  presumption  that  he  has  been  re- 
invested with  a  right  to  the  bill  upon  fulfilling  his  obligation  of  recourse  to  the  indorsee ; 
and,  fraud  being  out  of  the  case,  this  presumption  can  be  overcome  only  by  his  writ  or 
oath.  There  is  no  law  nor  practice  requiring  the  fact  to  be  shewn  either  by  a  re-indorsa- 
tion or  a  receipt  granted  by  the  indorsee.  On  the  contrary,  it  has  long  been  an  un- 
questioned principle,  that  scoring  the  indorsation  re-invests  the  indorser  with  every 
privilege  originally  competent  to  him  ;  Hamilton  against  Dalrymple,  31st  Jai^uary  1724| 
Sdgar;  Fairbolms,  petitioners,  7th  January  1752,  KUk, 
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The  allegation  that  the  defender,  Mather,  paid  the  hill  to  M'CaUam  is  thereforo  i^ 
relevant.  If  he  did  so  the  loss  must  be  his  own ;  for,  by  neglecting  either  to  take  up 
the  bill,  or  to  obtain  a  receipt  on  the  back  of  it  in  his  own  favour,  he  put  it  in  the  power 
of  M'Callnm  to  make  his  right  of  recourse  effectual  against  the  pursuer. 

It  would  be  easy  in  any  case  to  say  that  the  indorser  has  got  possession  of  the  hill 
by  some  mistake  on  the  part  of  the  indorsee ;  but  surely  this  is  not  to  be  presumed,  evea 
to  the  effect  of  making  the  indorser's  right  depend  on  the  evidence  of  the  indorsee 

Anstpered, — ^The  statement  of  the  pursuer  that  M'Callum  was  compelled  to  take  up 
the  bill  under  the  law  of  recourse  is  not  efisily  reconcileable  with  the  facts  of  there  being 
no  extended  protest,  and  of  the  money  having  been  paid  by  Milium  directly  [419]  to 
Messrs.  Watson,  notwithstanding  there  were  two  indorsers  posterior  to  him.  At  all 
events,  the  undoubted  rule  both  of  the  law  of  England  and  of  this  country  is,  that  sn 
indorser  demanding  payment  from  a  prior  obligant  must  prove,  by  means  of  a  receipt 
from  the  indorsee,  that  the  bill  was  taken  up  by  him ;  and  the  reason  of  this  rule  appliea 
with  peculiar  force  in  the  present  case,  where,  from  the  receipt  on  the  bill,  the  right  of 
action  appears  vested  in  M'Callum  ;  Chiiiy^  p.  398,  6th  edit. ;  Bayley^  p.  372,  4th  edit  ; 
OUn  on  Bills,  p.  163 ;  Ferguson  against  Toung,  29th  November  1793 ;  Allan  sgaiusl 
Young,  5th  March  1800  ;  Russell,  &c.  against  Fraser,  13th  June  1788. 

The  Court  were  unanimously  of  opinion  that,  according  to  the  established  rule  of 
law,  the  pursuer  was  bound  to  have  produced  a  receipt  or  letter  from  MHIIaUnm  to  hii 
constituent  Mather,  shewing  that  the  latter  had  paid  the  bill,  or  been  otherwise  re- 
invested ;  that  the  production  of  the  bill,  with  the  indorsation  scored,  could  not  place 
him  in  any  better  situation,  unless  it  had  appeared  that  that  was  done  with  MOallum's 
authority ;  and,  consequently,  that  the  judgment  complained  of  by  the  pursuer  was  leaa 
favourable  to  the  defenders  than  they  would  have  been  entitled  to  insist  for,  inamnuch 
as  it  laid  upon  them  the  burden  of  proving  payment 

The  interlocutors  of  the  Lord  Ordinary  were,  therefore,  adhered  to. 


No.  101.     F.C.  N.S.  VII.  419.     28  Jan.  1824.     2nd  Div.— Lord  Cringletie. 

Mill,  Pursuer. — Forsyth,  Bruce, 

Magistrates  of  Montrose,  Defenders. — Dean  of  Faculty  (Cranstoun),  SoUcUoT' 

Oeneral  {Hope),  Jeffrey,  MoTxcrUf,  Ivory. 

Burgh  Royal — Title  to  Pursue, — Found  that  an  individual  burgess  had  a  title  to  pnnae 
a  reduction  of  an  alteration  made  on  the  set  of  a  royal  burgh  by  the  convention  of 
royal  burghs ; — of  a  royal  warrant,  for  restoring  the  burgh  aitet  being  disfranchised, 
which  made  alterations  on  the  set — and  of  the  elections  under  such  royal  wamnt, 
although  the  first  election  under  it  was  not  challenged ;  and  that  he  was  not  liable  to 
a  personal  exception,  from  having  acquiesced  at  the  time  in  the  proceedings^  and 
from  having  voted  at  the  elections,  which  he  could  not  have  done  before  the  royal 
warrant  was  granted. 

In  1816  certain  alterations  were  made  by  the  convention  of  royal  burghs  upon  the 
set  of  the  burgh  of  Montrose ;  and  in  the  following  year  the  election  of  Magistrates  was 
annulled  and  set  aside,  and  the  burgh  disfranchised,  on  account  of  the  election  having 
been  made  by  ballot 

Upon  the  petition  of  certain  of  the  burgesses,  a  royal  warrant  was  granted  in  1817 
for  restoring  the  burgh  by  a  poll  election,  [420]  and  appointing  a  new  set,  by  which  the 
Magistrates  and  office-bearers  were  to  be  elected  in  future  in  a  manner  different  from  the 
old  set. 

John  Mill,  a  burgess  and  guild  brother,  voted  at  the  poll  election  in  1817,  and  also 
voted,  in  virtue  of  the  royal  warrant,  at  the  elections  in  1819  and  1820,  which  were 
conducted  according  to  the  new  set  contained  in  the  royal  warrant  A  petition  and 
complaint  was  brought  against  the  election  1820  by  a  constituent  member,  but  it  was 
dismissed  on  the  merits ;  and  the  Court  declared  in  their  interlocutor  that  they  gave  so 
opinion  on  the  legality  of  the  royal  warrant,  but  merely  decided  on  the  dectioii 
statutes, 
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Mill  afterwaidfl  brought  an  action,  containing  a  reduction  of  the  enactment  or  order 
of  the  convention  altering  the  set  of  the  burgh,  and  the  royal  warrant,  and  a  declarator 
that  these  being  reduced,  all  of  the  elections  under  them  should  be  declared  null  and 
void,  because  not  made  in  the  form  prescribed  by  the  ancient  and  legal  set  of  the  burgh ; 
that  all  the  warrants  granted  by  the  present  or  future  magistrates,  in  civil  or  criminal 
cases,  are  illegal,  void,  and  ineffectual ;  and  that  all  their  intromissions  with  the  funds 
and  revenue  of  the  burgh  were  illegal,  and  that  they  should  be  liable  as  individuals  to 
account  for  them. 

liord  Cringletie  ordered  informations  to  the  Court. 

The  Magistrates  pleaded — I.  The  pursuer  was  a  party  to  the  several  applications 
-which  were  made  bol^  to  the  convention  of  burghs,  and  to  his  Majesty  in  council,  for 
those  very  modifications  of  the  set  against  which  he  now  complains ;  and  he  was  a  party 
to  every  proceeding  either  as  to  matters  of  election  or  otherwise  which  was  had  under 
them.  He  has  tiberefore  entered  into  a  contract  with  his  fellow-citizens  and  the 
Magistrates,  who  in  fact  hold  their  authority  tjUer  aJia  from  him ;  and  he  is  not  now 
entitled  to  go  in  the  face  of  this  contract.  Prior  consent  founds  an  objection  against 
opposing  what  has  been  consented  to ;  Livingston  Idth  July  1666,  Stair. 

It  will  not  avail  the  pursuer  to  pretend  that  he  was  ignorant  of  the  legal  effect  of 

what  he  was  doing.     He  could  not  be  ignorant  tbat^  under  the  original  set  which  he  is 

now  seeking  to  restore,  he  had  no  vote  nor  right  of  control,  nor  to  complain  as  to  the  annual 

elections ;  and  when  he  saw  he  had  a  vote  under  the  new  set,  he  could  not  be  ignorant 

of  the  importance  of  the  proceeding.     But  even  were  the  f^t  otherwise,  it  would  be 

equally  little  to  the  purpose;  Charters,  February  1687,  Hare,  voce  Homologation,    In 

order  to  bring  the  present  case  under  the  decisions  to  which  the  pursuer  refers,  that^ 

taking  the  benefit  of  a  reducible  right  while  it  stands  is  no  homologation,  it  is  incumbent 

on  him  to  establish  that  in  his  own  right,  independent  of  the  documents  which  he  has 

homologated,  and  even  in  the  event  of  their  being  reduced  and  set  aside,  he  would  have 

been  entitled  to  do  all  that  he  has  done,  as  that  was  the  special  ground  on  which  all 

these  [421]  cases  were  decided.     But  the  pursuer  was  in  a  very  different  situation,  as 

he  was  taking  a  positive  benefit  under  these  documents,  to  which  he  had,  and  could 

have  had,  otherwise  no  title  or  pretension  whatever ;  and,  therefore,  his  doing  so  was 

an  adoption  and  approbation  of  these  documents  as  his  sole  and  exclusive  title. 

It  is  nowise  necessary  to  the  defenders'  plea,  that  the  pursuer,  directly  or  indirectly, 
should  have  been  able  to  alter  the  set  by  acquiescing  in,  and  taking  benefit  by  the  new 
set.  The  set,  as  now  existing,  may  be  bad ;  and  though  it  were  to  be  homologated  and 
acted  upon  by  the  whole  burgesses  without  exception,  still  it  may  be  challengeable  by 
other  parties  having  a  proper  title  and  interest.  But  all  that  the  defenders  maintain  is, 
that  the  pursuer's  proceedings  have  been  such  as  to  bar  him  at  least  peraonali  exceptions 
from  stirring  a  challenge.  There  is  no  difficulty  in  discriminating  the  plea  of  personal 
easeeption  from  that  of  homologation,  in  the  very  broad  sense  used  by  the  pursuer; 
Mason  against  Magistrates  of  Montrose,  15th  November  1821,  where,  though  the  ques- 
tion was  decided  on  the  merits,  yet  a  majority  of  the  Court  were  of  opinion  that  the 
complainer  was  bound,  by  an  agreement,  to  withdraw  the  complaint  on  certain  condi- 
tions. The  case  of  Lawrie  against  Magistrates  of  Edinburgh,  6th  June  1818,  proceeded 
entirely  on  a  special  interpretation  to  be  put  on  a  certain  clause  of  the  election 
statutes. 

II.  So  far  as  the  action  concludes  for  reduction  of  the  warrants  granted  by  the 
magistrates  in  civil  and  criminal  cases,  there  is  no  pretext  for  a  title  for  such  conclu- 
sion, as  the  pursuer  does  not  say  that  there  has  been  any  warrant  issued  against  him  ; 
and  it  \bju8  tertii  to  him  as  to  those  against  other  persons ;  and  as  to  intromission  with 
the  borgh  funds,  he  has  no  title;  Burgesses  of  Inveruiy  against  Magistrates,  14th 
Deeember  1820. 

But  the  same  want  of  title  in  the  pursuer,  as  an  individual  burgess,  applies  to  the 
whole  other  conclusions  of  the  action.  By  the  old  set,  no  political  franchise  whatever 
was  conferred  on  the  individual  burgesses,  but  the  set  was  purely  self-elective.  By  the 
very  tenor  of  this  set»  therefore,  on  which  the  pursuer  founds,  it  is  impossible  for  him 
to  TPf^"fc^^Ti  any  personal  conclusion  in  his  own  favour  as  to  the  elective  franchise.  He 
does  not  pretend  that  any  power  of  electing  has  been  taken  away  from  himself,  or  that 
any  share  in  the  elective  franchise  should  be  given  to  himself ;  but  his  plea,  on  the  con- 
trar/i  isi  that  be  is  entitled  to  bring  the  present  action  for  the  purpose  of  establishing 
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certain  oondnaonB  in  favour  of  the  community  at  large.  Bat  a  private  bnigeaa  has  no 
right  to  interfere,  except  where  he  has  directly,  in  his  own  person,  a  patrimonial  intereit 
to  support;  Anderson  against  Magistrates  of  Renfrew,  30th  June  1752 ;  Ersh,  h.  L  tit 
4,  sect  23;  Johnstone  against  Magistrates  and  Baxters  of  Edinburgh,  23d  July  1733; 
ElehieSj  Burgh  Boyal,  No.  4 ;  Anderson  against  Magistrates  of  Wick,  17th  February  and 
13th  June  1749,  KWc.  FtOc 

[422]  The  pursuer  does  not  demand  reduction  of  the  poll  election  in  1817,  and, 
therefore,  admits  that  that  was  a  good  election.  But,  wherever  an  annual  election  tsksi 
place,  the  only  parties  entitled  to-  complain  of  any  abuse,  however  great,  are  the  cod- 
stituent  members  of  the  different  elective  meetings;  Cowan  against  Magistrates  of 
Wigton,  23d  June  1782 ;  and  the  abuse  thus  introduced  has  only  to  be  continued  dorim; 
the  necessary  period  of  prescription,  in  order  to  be  confirmed  into  the  settled  law  and 
constitution  of  the  burgh.  The  election  1817  having  been  good,  the  town  oouneQ  of 
that  year  was  entitled,  on  proceeding  to  a  new  election  in  1818,  to  all  the  protectioB 
afforded  by  the  election  statutes ;  and  that  election,  and  those  of  1819  and  1820,  having 
gone  on  under  competent  authority,  and  none  of  the  constituent  members  having  com- 
petently, or  on  good  grounds,  the  complaint  against  the  last  election  having  been  dis- 
missed, brought  any  complaint  against  them,  they  are  now  free  from  challenge. 

The  pursuer  pleaded — ^The  homologation  by  individuals  is  not  appplicable  to  puUie 
and  political  transactions ;  Lawrie  against  Magistrates  of  Edinburgh,  6th  June  1818. 
Homologation  is  never  hetter  than  a  re$^lar  deed ;  but  by  no  regular  deed  had  & 
pursuer  the  power  to  alter  the  set  of  the  burgh.  Even  in  relation  to  matters  of  private 
right,  the  taking  benefit  of  a  reducible  right  while  it  stands,  is  no  homologation ;  Arch- 
bishop of  St  Andrews  against  Bethune,  12th  March  1684,  P.  Fdh.  No.  88,  pi  60; 
Chalmers  against  Wood,  27th  February  1668,  Stair,  From  the  nature  of  the  action, 
although  necessarily  retrospective,  its  operation  will  not  he  to  injure  any  private  nght 
The  object  of  it  suhstantially  is  to  annul  the  title  under  which  the  magistracy  is  at 
present  elected,  and  to  enforce  the  ancient  and  legal  constitution  of  the  burgh.  The 
plea  founded  on  the  act  of  the  convention  and  roycJ  warrant  having  given  the  pursuer 
higher  privileges  than  he  enjoyed  formerly,  and  that,  having  voted  at  the  elections,  he 
has  accepted  of  these  privileges,  will  only  apply  to  matters  perfectly  lawful,  and  totally 
within  the  competency  of  the  parties ;  and  it  must  be  assumed  in  this  argument  that 
the  alterations  on  the  set  complained  of  were  illegal ;  such  a  plan  accordingly  was 
completely  disregared  in  the  case  of  Lawrie  against  Magistrates  of  Edinburgh,  ut  supra. 

IL  The  different  burgesses,  or  members  of  an  incorporation,  have  an  interest  in  ita 
political  set  or  constitution,  because  they  have  an  interest  that  its  jurisdiction  or  revennee 
shall  not  be  managed  by  improper  persons  or  administrators ;  and  the  interest  of  every 
individual  confers  on  him  a  title  to  resist  any  illegal  act  The  ancient  set  is  that  whi<i 
every  burgess  looked  forward  to  when  he  was  admitted ;  and  that  admission  gave  him  a 
vested  right  therein.  If  a  burgess  has  not  a  right  to  object  to  alterations  in  the  eoa- 
stitution  of  a  burgh,  no  person  whatever  has  a  right  to  object,  however  great  the  altem- 
tion  may  be ;  An-  [423]  -derson  against  Magistrates  of  Wick,  17th  February  1749.  If 
a  person  qtux  burgess,  is  entitled  to  insist  in  an  action  as  to  the  common  good  of  die 
burgh,  as  in  Anderson  against  Magistrates  of  Renfrew,  ut  mpra^  and  Johnstone  againet 
Magistrates  of  Edinburgh,  1735,  referred  to  in  that  case,  muUo  magis  ought  he  to  he 
entitled  to  object  to  any  alteration  in  the  constitution  of  the  burgh. 

The  challenge  of  the  royal  warrant  is  a  totally  different  matter  from  a  demand  of 
accounting  for  funds.  If  the  royal  warrant  shall  he  held  illegal,  then  the  conclu8i<m 
that  the  defenders  shall  account  for  the  funds  is  merely  a  demand  that  these  funds  shall 
be  placed  in  the  hands  of  legal  magistrates.  The  action  is  raised  by  the  pursuer  in 
virtue  of  his  character  and  interest  as  a  burgess,  and  not  as  a  private  individual  It 
may  be  true  that  the  new  set  confers  privileges  on  him  which  he  had  not  before ;  bat 
it  does  so  also  on  a  multitude  of  others ;  and  he  does  not  wish  to  enjoy  privileges  flow- 
ing from  an  illegal  source. 

The  election  statutes  apply  merely  to  annual  Michaelmas  elections.  All  other 
wrongs  relative  to  the  constitutions  and  elections  of  burgh  magistrates  are  left  to  he 
rectified  by  the  operation  of  the  common  law.  And  the  question  here  relates  to  the 
powers  of  the  convention  of  burghs,  and  of  the  Crown,  to  alter  the  political  constitation 
of  a  particular  burgh,  of  which  the  pursuer  is  a  burgess ;  and  no  separate  or  speciai 
jemedy  has  been  provided  for  such  a  case.    In  the  former  complaint  brought  agpinat 
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tlie  anniuJ  election  of  the  bnigh,  while  the  Conit  dismissed  the  complaint  on  its  merits, 
they  expressly  declined  giving  any  opinion  as  to  the  legality  of  the  royal  warrant 

There  was  an  arj^iment  also  maintained  by  the  parties,  that  the  proper  parties 
"vrere  not  in  the  field,  the  defenders  contending  that  the  indiyidnal  members  of  the 
gpiildry  onght  to  have  been  called,  as  their  privileges  and  right  of  franchise  would  be 
affected  by  the  decision.  But  the  Court  gave  no  judgment  on  this  point,  but  merely 
on  the  title  to  pursue. 

Lord  Glenlee — The  objection  that  the  proper  parties  are  not  called  may  still  be 
oLviated ;  but  I  go  no  fiirther  at  present  than  the  title  to  pursue.  In  the  case  of 
^Wigton,  there  was  no  such  thing  found  as  that  an  individual  burgess  had  no  right  to 
complain ;  on  the  contrary,  the  decision  implies  that,  if  the  action  had  been  competent 
in  itself,  it  would  have  been  competent  at  the  instance  of  an  individual  burgess.  It 
-was  there  pleaded  that  every  burgess  had  a  legal  right  to  see  that  the  persons  who  were 
to  have  the  administration  of  the  burgh  were  entitled  to  hold  that  office.  The  answer 
made  was  satisfactory,  that  the  election  statutes  had  provided  a  remedy  which  had 
superseded  all  others.  But  upon  that,  was  it  found  that  the  pursuer  had  no  title  1  Not 
at  all ;  but  only  that  the  action  itself  was  not  competent.  There  may  be  objections  to 
actions  of  accounting  against  magistrates  [424]  which  cannot  be  brought  at  all ;  but 
"where  the  mere  title  to  pursue  an  action,  like  die  present^  is  at  common  law,  a  burgess 
18  entitled  to  be  heard  on  all  objections. 

Lard  Rohertson — The  only  question  now  before  us  is  the  title  to  pursue ;  for  though 
both  the  parties  have  gone  into  other  matters,  this  is  the  prejudicial  question ;  and  it  is 
in  vain  to  go  into  other  points.  If  your  Lordships  think  there  is  no  title,  there  is  an 
end  of  the  action ;  and  if  you  think  there  is,  it  goes  back  to  the  Ordinary  to  decide  on 
the  merits.  As  to  the  title,  I  think  there  is  nothing  in  the  objection  that  the  pursuer 
has  acted  under  and  acknowledged  the  present  magistrates.  The  main  objectiou,  however, 
to  the  title  is,  that  the  pursuer  has  no  interest,  but  that  his  interest  lies  the  other  way, 
as  he  has  now  a  right  which  he  had  not  before.  It  may  be  true  that  he  has  no  pecuniary 
interest ;  but  every  member  of  a  corporation  has  a  legal  interest  that  the  corporation  should 
be  legal,  and  to  get  the  better  of  every  abuse. 

Liord  Oraigie, — As  to  the  principal  objection,  it  was  overruled  in  the  Edinburgh 
case ;  and  I  think  that  judgment  was  right.  As  to  the  objection  that  he  has  no  title  to 
pursue,  it  appears  that  there  has  been  a  change  in  the  set  of  the  burgh  to  this  extent^ 
as  not  only  to  ef^tablish  new  admiijstrators  of  the  burgh,  but  to  create  persons  judges 
who  were  not  judges  before ;  and  any  person  has  a  right  to  object  to  that.  Any  person 
called  before  the  magistrates  might  have  objected  to  their  jurisdiction,  and  then  there 
might  have  been  an  advocation ;  and  if  that  would  be  competent^  it  must  be  legal  for 
any  person  to  bring  a  reduction  of  a  jurisdiction  not  sanctioned  by  law. 

Ix>rd  PitmtUy, — ^I  do  not  say  that  my  opinion  differs  in  the  result,  but  only  on  some 
of  the  points.  This  is  both  a  reduction  and  a  declarator.  As  to  the  title,  the  first 
question  is,  whether  a  private  burgcBs  has  a  ri^ht  to  insist  I  think  that  a  question  of 
difficulty ;  but  I  agree  rather,  on  the  whole,  that  he  has  a  title,  so  far  as  it  goes  to  the 
reductive  conclusions.  But  with  regard  to  the  declaratory  conclusions,  I  can  see  little 
doubt  that  a  private  burgess  has  no  title  to  insist.  We  cannot  find  otherwise  without 
going  against  the  case  of  Inverury. 

I  rather  think  that  he  has  a  title  to  pursue  as  to  the  reductive  conclusions ;  but 
then  we  come  to  the  personal  objection,  and  I  have  not  made  up  my  mind  that  that 
objection  is  without  foundation.  I  do  not  see,  indeed,  that  the  pureuer  concurred  in 
the  application  to  the  Convention  or  to  the  Crown.  I  understand  the  fact  was,  that  the 
application  was  given  in  in  the  name  of  the  burgesses  in  general ;  and  therefore  his 
name  does  not  appear  there.  But  the  personal  objection  is,  that  he  had  no  right  of 
voting  before  he  voted  under  the  new  set.  I  confess  I  have  [426]  great  doubts  in  say- 
ing thiEtt  that  is  not  a  personal  objection.  It  is  altogether  a  different  objection  from 
those  put  in  the  papers,  particularly  the  case  of  the  Archbishop  of  St.  Andrews.  He 
had  a  right  antecedently ;  and  the  new  right  took  something  from  him.  All  he  did  was 
to  take  what  he  could  get  by  the  deed ;  and  therefore  he  did  not  homologate.  But 
here  the  pursuer  had  no  antecedent  right— it  arose  entirely  from  the  royal  warrant  As 
to  the  cases  referred  to  on  the  election  statutes,  I  do  not  know  that  they  apply  but  on 
general  law.  I  think  that,  having  made  use  of  a  right  where  he  had  none  before,  he  is 
liable  to  a  personal  objection.  But  I  state  this  with  great  hesitation. 
F.C.  YOJ^,  U,  49 
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Lord  JtuHe^CXerh — On  looking  to  the  procedure  befoie  the  Lord  Ordinary,  we  an 
called  on  to  decide  only  the  point  whether  these  defendeis  are  entitled  to  torn  the 
pursuer  out  of  Court  I  think  the  declaratory  conclusions  are  consequential;  Ute 
principal  conclusiona  are  the  reductive  conclusiona  The  preliminary  point  is  a  mijit- 
tion ;  and  though  your  Lordships  were  prepared  to  say  that  the  declaratory  condusuns 
can  ncTer  he  insisted  in  hy  this  pursuer,  and  though  there  may  not  he  proper  paitieB 
called  as  to  the  declarator,  and  even  though,  as  to  some  of  the  conclusions  of  redaction, 
the  proper  parties  are  not  in  the  field,  that  would  not  assist  the  defenders,  where  thej 
have  stated  a  preliminary  defence  that  the  pursuer  has  no  title.  The  question  ia, 
whether  he  has  a  title  to  pursue  as  a  buTgess,  setting  forth  that  the  burgh  having  been 
disfranchised,  a  royal  warrant  was  applied  for  to  restore  the  burgh,  and  to  md^e  an 
addition  to  the  seti  and  that  a  new  set  was  granted ;  and  that  the  Convention  hid 
formerly  altered  it ;  and  that  this  is  contrary  to  law  ?  It  is  said  that  he  has  no  interest. 
On  that  point  I  have  formed  a  clear  opinion  that  every  burgess,  who  is  a  legal  member 
of  the  community,  has  a  legal  right  to  insist  that  the  constitution,  as  established  bylaw, 
shall  be  preserved.  Under  the  old  set,  he  might  have  had  important  interests  for  hw^ 
a  guild  brother ;  he  might  have  been  one  of  tixe  council ;  and  he  might  have  continofid 
himself  in  by  the  old  set  But  it  is  not  on  any  personal  interest,  but  on  the  broad  groond 
that  it  is  inherent  in  the  right  of  every  burgess  to  say  that  the  set  shall  not  be  departed 
from  in  any  way.  Are  you  to  take  it  for  granted  that  no  mistakes  are  to  occur  under 
the  new  set  which,  when  brought  before  your  Lordships,  must  set  aside  the  whole 
election  t  And  then  how  would  the  parties  stand  1  They  must  go  back  to  the  Crown ; 
and  can  it  be  denied  that  the  same  power  which  gave  them  the  last  set  may  recall  it  J 
Has  not  every  burgess  a  right  to  say  that,  if  this  is  contrary  to  law,  he  is  entitled  to 
bring  it  under  the  consideration  of  a  court  of  law )  Therefore,  I  hold  it  clear  that  the 
pursuer  has  a  real  interest  to  prosecute  the  alleged  violation  of  the  set  of  the  burgh. 

But  it  is  said  there  is  a  personal  exception  to  this  pursuer.  I  have  considerod  that 
point ;  and  I  am  very  clear  there  is  nothing  [426]  in  the  objection.  It  does  not  appear 
that  the  pursuer  applied  for  the  change  in  the  set ;  and  I  think  he  was  justified  in  letting 
things  go  on  till  a  proper  time  for  objecting.  Nor  is  the  distance  of  time  at  which  b 
has  objected  of  any  consequence.  I  do  not  think  this  personal  objection  can  be  pleaded 
at  all,  any  more  than  if  he  had  applied  by  a  petition  to  these  magistrates  in  any  d?il 
action,  and  taken  benefit  by  their  judgment  I  have  looked  into  the  case  of  Wick 
That  was  an  action  of  declarator,  not  reduction,  of  the  election  brought  by  a  set  of 
burgesses,  and  it  was  entertained.  There  was  no  doubt  entertained  of  the  right  to  go 
on  in  the  action.  It  is  said,  indeed,  that  they  had  more  interest,  as  the  burgesses  Iwi 
a  voice  in  the  election ;  but  can  that  be  held  as  a  dietinction  ?  Their  action  was  mifl- 
tained  as  burgesses  alone ;  and  they  only  brought  into  the  field  the  magistrates.  In  the 
case  of  Dunbar  against  M*Leod,  7th  January  1757,  it  does  not  appear  that  there  had 
been  a  controverted  election,  and  that  mutual  complaints  had  been  brought ;  but  it  iB 
added  that  the  pursuers  raised  a  declarator  that  none  but  resident  burgesses  could  be 
elected  councillors ;  and  their  title  to  pursue  is  as  burgesses,  not  as  magistrates  against 
others  as  magistrates.  This  is  just,  therefore,  another  case  where  a  burgess  has  brought 
a  declarator.  As  to  the  case  of  Wigton,  I  have  nothing  to  add  to  what  has  been  said  bj 
Lord  Glenlee.  The  acquiescence  in  the  proceedings  was  held  no  bar  in  the  Edinbuigh 
case,  nor  in  the  disfranchisement  of  this  very  burgh,  where  the  parties  had  acquiesoed 
in  the  proceedings. 

The  Court  repelled  the  objection  to  the  title. 

[Keversed,  1  W.  &  S.  570.] 


No.  105.        F.C.  N.S.  VIL  435.     3  Feb.  1824.     2nd  Div.— Lord  Reston. 

Houstoun's  Executors,  Pursuers.— J*.  FiMertm. 

William  Stirung  and  Soks  and  Others,  Creditors  of  Houstoun,  Defenders.— 

Moncreiff^  A.  Skene, 

Arre8tmerU---Juri8didi<m — Citation. — An^tment  jurisdictionisfundandm  causa  of  funds 
f^  b^longin^  to  the  executors  of  a  forei^er  deceased  wbic^  had  not  been  confime^ 
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by  his  ezecntoTSy  found  inept  so  as  not  to  be  the  foundation  of  a  decree  of  eonstitntion 
and  payment  against  the  executors. 

Ezecutibn  of  an  edict  before  the  Commissaries  at  the  market-cross  and  at 
the  parish  kirk  of  St.  Giles,  for  confirmation  as  executors  creditors  of  a  foreigner, 
sustained. 

James  Henry  Houstoun,  merchant  in  London,  executed  a  will,  by  which  he 
nominated  Mrs.  Elizabeth  Houstoun,  his  wife,  and  certain  others,  to  be  his  executors, 
who,  upon  his  death,  proved  his  will  in  England. 

[4SMB]  Messrs.  William  Stirling  and  Sons,  and  others,  being  creditors  of  Mr.  Houstoun, 
obtained  letters  of  arrestment  in  the  Admiralty  Court  Jutisdtdionis  fundandce  eausc^ 
proceeding  on  the  narrative  that  they  were  to  raise  action  against  John  Peter  Houstoun, 
at  present  abroad,  brother-german  of  the  deceased  James  Henry  Houstoun,  as  repre- 
senting him  on  the  passive  titles,  and  against  the  said  Mrs.  Elizabeth  Houstoun,  and 
others,  executors  or  administrators  of  the  said  James  Henry  Houstoun ;  and  that,  as  the 
said  John  Peter  Houstoun  and  the  said  executors  do  not  reside  within  the  jurisdiction, 
and  have  goods  and  effects  in  the  hands  and  custody  of  several  persons  in  this  country, 
which  they  intend  to  withdraw,  therefore  it  was  necessary  to  have  letters  of  arrestment 
to  found  jurisdiction.  Warrant  is  then  given  to  arrest  all  goods,  &c.  belonging  to  the 
said  John  Peter  Houstoun,  and  the  said  executors. 

Among  others,  the  creditors  used  arrestments  in  the  hands  of  Dougald  Bannatyne, 
tmslee  on  the  sequestrated  estate  of  Allan  Scott  and  Sons,  merchants  in  Glasgow.  The 
late  Mr.  Houstoun  had  lodged  a  claim  on  the  sequestrated  estate ;  and,  upon  his  death, 
one  of  his  executors  also  lodged  a  claim  upon  a  bill  for-L.500  drawn  by  Allan 
Scott  and  Son  upon  the  banking  house  of  which  Mr.  Houstoun  had  been  a  partner ; 
and  this  claim  had  been  accordingly  ranked  and  dividends  set  apart  for  it  by  the 
trustee,  one  of  which  was  afterwards  paid  by  him  to  the  executors. 

Upon  these  arrestments  jurisdidumu  fundandcB  causa  action  of  constitution  was 
raised  by  the  creditors  before  the  Court  of  Admiralty,  and  decree  in  absence  was  pro- 
nounced. They  then  took  out  an  edict  before  the  Commissaries  for  decerning  them 
executors  dative,  qua  creditors,  to  Mr.  Houstoun,  which  was  executed  at  the  market 
cross,  and,  on  the  next  Sunday,  at  the  parish  kirk  of  St.  Giles ;  and  decree  was  after- 
wards obtained,  decerning  them  joint  executors  dative,  qua  creiditors,  to  the  extent  of 
the  debts  due  to  them,  and  in  and  to  the  debts  and  sums  of  money  belonging  to  Mr. 
Houstoun  at  the  time  of  his  death. 

Mr.  Houstoun's  executors  brought  an  action  for  having  all  these  proceedings  on  the 
part  of  the  creditors  reduced  and  set  aside,  on  the  ground  of  certain  informalities ;  and 
inter  alia^  that  the  arrestments  juriadtdioms  fundandce  causa  were  inept^  having  been 
used  as  to  effects  as  belonging  to  the  executors,  while  these  effects,  not  having  been 
confirmed,  were  still  in  hcereditaie  jacenie  of  Mr.  Houstoun,  the  deceased  debtor,  and 
that  the  edict  before  the  Commissaries  had  been  executed  at  the  market  cross  and  the 
parish  kirk  of  St  Giles,  whereas  the  deceased  Mr.  Houstoun,  being  a  domiciled 
Englishman,  it  ought  to  have  been  executed  at  the  market  cross  of  Edinburgh  and  pier 
and  shore  of  Leith. 

Lord  Boston,  Ordinary,  repelled  the  objections  to  the  regularity  of  the  procedure 
before  the  Admiralty  and  Commissary  Courts ;  in  respect  particularly  that  it  had  been 
uniformly  averred  by  the  defenders,  and  not  denied  by  the  pursuers,  that  [437]  the 
citation  in  the  Commissary  Court  was  in  the  usual  form ;  and  therefore  assoilizied  from 
the  conclusions  of  the  action,  reserving  all  questions  of  competition  in  a  multiplepoinding 
which  had  been  raised. 

The  executors  petitioned  ;  and,  as  to  the  execution  of  the  edict  in  the  Commissary 
Courts  pleaded — In  the  case  of  a  person  going  abroad,  animo  remanendij  citation  must 
be  used  at  the  market  cross  of  Edinburgh  and  pier  and  shore  of  Leith,  being  the  forms 
indispensable  in  all  citations  against  foreigners;  Ersk,  b.  iii.  tit.  9,  sect.  31.  The  late 
Mr.  Houstoun  was  a  domiciled  Englishman,  and  died  in  London ;  whereas  the  execution 
of  the  edict  was  at  the  market  cross  and  door  of  St.  Giles's  church,  as  if  he  had  died  in 
the  parish  of  St  Giles.  This  was  a  defect  sufficient  to  vitiate  the  whole  proceedings. 
This  rule,  founded  on  general  practice,  and  admitted  by  all  the  authorities  as  a  genial 
rule  of  procedure,  cannot  be  at  all  impaired  by  the  loose  or  imformal  practice  which  the 
petitioaers  ad^iit  majr  have  occasionally  prevailed  in  the  Commissary  Court ;  and  that 
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the  rale  is  in  foice  will  not  admit  of  a  doubt ;  Sharpe  agunst  Bobson,  9tih  June  1791, 
Fd,  Diet.  yoL  iii.  p.  188.  Nor  can  it  be  dispensed  with  on  the  ground  assigned  by  the 
respondents,  that  the  action  of  constitution  had  been  founded  on  a  dtation  at  tlw 
market  cross  and  pier  and  shore  of  Leith,  the  edict  before  the  Commissaries  being  at 
entirely  new  and  separate  proceeding. 

The  creditors  anawered. — ^The  objection  to  the  execution  of  the  edict  is  in  the  boe  of 
the  whole  practice  of  the  Commissary  Court  for  at  least  a  century  past.  In  the  action  ol 
constitution,  citation  at  pier  and  shore  is  necessary,  which  accordingly  took  place.  But 
the  uniform  course  of  citation  on  an  edict  for  confirming  an  executor  to  a  foreigner  it 
at  the  market  cross  and  at  the  door  at  the  parish  church  of  St.  Giles,  Edinburpfh.  A 
citation  at  pier  and  shore  always  supposes  a  citation  on  the  long  indneuB  of  60  days; 
but  there  is  no  example  of  a  citation  on  these  indueke  in  any  case  of  confirmation ; 
B(yyd^8  Judicial  Proceedings^  p.  147-159.  At  any  rate,  the  execution  here  being  just 
as  e£Eectual  and  sufficient  for  any  purpose  intended,  it  is  enough  that,  in  point  of  praetbe, 
it  has  been  so  established ;  and  the  petitioners  have  nowhere  distinctiy  stated  that  the  edict 
was  in  this  case  executed  in  any  manner  different  from  that  uniformly  observed  in  sD 
eases  of  confirmation,  or  that  any  thing  was  omitted  which  is  ever  observed  or  thooj^t 
necessary  in  other  confirmations,  d  matters  of  mere  form  of  process  inveteiite 
practice  in  every  case  makes  law. 

The  Court  "  repelled  the  objections  to  the  form  of  serving  the  edict  of  the  Com- 
missary Court ; "  and  appointed  memorials  upon  the  other  points  of  law. 

As  to  the  validity  of  the  arrestments  juHsdieHontB  fundandoe  caiuea,  upon  whidi 
alone  the  Court  decided,— 

[438]  The  executors  pleaded. — It  is  perfectly  understood  that,  in  order  to  warrant 
the  appointment  of  an  executor  creditor,  there  must  be  a  degree  of  constitution ;  and  it 
is  equally  dear,  in  legal  principle,  that  a  debt  cannot  be  constituted  except  by  degree 
against  the  person  who  is,  or  who,  by  legal  implication,  is  understood  to  be  the  proper 
debtor.  Accordingly,  the  measures  required  by  law  to  obtain  these  ends  are  founded 
on  those  principles ;  Ersk,  b.  iii.  tit.  9,  sect  35.  But,  in  the  present  case,  the  decree 
of  constitution  was  good  for  nothing,  the  executors  not  being  the  true  debtors,  becsuae 
they  had  not  confirmed. 

But  this  degree  was  liable  to  another  objection — the  insufficiency  of  the  arrestments 
juriedictionis  fundandcB  causa.  These  arrestments  were  good  for  nothing,  the  arrestees 
not  being  indebted  to  the  executors.  The  letters  of  arrestment  authorize  the  arrestment 
of  all  goods  belonging,  or  debts  due  to  the  executors ;  and  the  arrestment  is  made  in 
the  hands  of  Mr.  Bannatyne  upon  a  large  sum  said  to  be  due  and  addebted  to  the  said 
John  Peter  Houstoun,  Elizabeth  Houstoun,  &c.  Bat  he  held  no  goods  belonging  to, 
and  was  indebted  in  no  sums  of  money  to  the  executors.  He  was,  indeed,  owing 
certain  sums  of  money  to  the  late  Mr.  Houstoun ;  but,  as  the  executors  had  not  con- 
firmed these  debts,  they  remained  part  of  the  Tuereditas  jacens  of  the  deceased ;  and  tlie 
executors  were  vested  with  no  right  to  them.  If  arrestment  before  confirmation  of 
executors  was  a  competent  diligence,  there  would  have  been  no  necessity  whatever  for 
the  steps  taken  by  the  creditors.  Instead  of  taking  a  decreet  dative  as  executors 
creditors,  they  would  in  that  case,  at  once  have  arrested  in  the  hands  of  the  various 
debtors  of  the  late  Mr.  Houstoun,  as  having  become,  by  his  death,  creditors  of  the 
executors,  his  representatives.  But  it  is  quite  well  understood  that  such  arrestments 
would  have  been  utterly  inefficacious  ;  and,  accordingly,  the  creditors  themselves  admit, 
that  the  only  diligence  by  which  such  effects  could  be  reached,  while  the  execntois 
stood  out  unconfirmed,  was  by  confirmation  as  executors  creditors.  But,  on  this  very 
principle,  the  debts,  the  arrestments  over  which  were  used  in  the  hands  of  Mr. 
Bannatyne,  were  just  as  little  debts  due  to  the  executors  as  the  various  other  debts 
which  the  creditors  now  claim  as  executors  creditors. 

The  principle  upon  which  an  arrestment  jurisdictionis  fundandm  causa  operates,  is 
the  right  of  the  foreigner  to  the  subjects  arrested.  It  may  be  true  that  a  mers 
arrestment  of  that  kind,  and  the  averment  that  the  subjects  arrested  do  belong  to  the 
foreigner,  are  quite  sufficient  to  authorize  the  Court  to  pronounce  sentence,  if  no 
objection  be  urged.  But,  when  a  question  is  raised  as  to  the  effect  of  these  measorefl^ 
that  effect  must  depend  on  the  right  of  the  foreigner  to  the  subject  of  arrestment,  as  it 
is  only  oi^  the  suppositioi^  o{  the  validity  of  th^t  ri^ht  tbat  he  can  be  held  aubjeot  to 
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the  jorifldiction  of  the  Court  According  to  the  hypothesis  of  the  creditors  themselves, 
the  debts  onoonfirmed  by  the  executors  were  so  completely  unaffected  by  any  of 
[439]  these  claims,  and  so  effectually  retained  in  hoBreditate  jacente  of  the  deceased,  as 
to  be  capable  of  being  taken  up  by  the  confirmation  of  the  creditors.  And  yet,  they 
maintain  that  these  debts  were  ''•ffects  pertaining  or  belonging  to,"  or  '*  debts  due  or 
addebted  to''  the  executors,  capable  of  founding,  when  arrested,  a  jurisdiction  against 
the  executors,  sufficient  to  warrant  a  personal  decerniture  against  them.  If  the  debts 
originally  due  to  Mr.  Houstoun  were  not  vested  in  the  executors,  which  is  necessarily 
implied  in  the  very  existence  of  the  creditors  as  executors  creditors,  the  arrestment, 
jurisdictionis  fundandm  causa,  of  debts  due  to  Mr.  Houstoun,  and  unconfirmed,  was 
not^  and  could  not,  be  an  arrestment  of  effects  belonging,  or  debts  addebted,  to  the 
executors ;  and,  therefore,  could  not  found  any  jurisdiction  against  them. 

The  case  of  Ashton,  Hodgson,  and  Company,  against  Mackrill,  17th  June  1773,  on 
which  the  creditors  found,  is  an  authority  directly  against  them.  Although  the  arrest* 
ments  used  in  that  case  might  be  in  similar  terms  with  those  in  the  present,  yet  the 
action,  in  that  case,  was  not,  like  the  present^  an  action  for  rendering  the  representatives 
of  the  deceased  debtor  personally  liable,  but  contained  alternative  conclusions,  with 
proper  conclusions  for  a  decreet  cognitianis  causa;  and,  accordingly,  the  demand  of  the 
pursuers  was,  in  the  course  of  the  proceedings,  limited  to  a  decree  cognitionis  causa/ 
and  this  limitation  of  the  demand  was  made  upon  the  very  ground  that  no  jurisdiction 
against  the  defenders  was  necessary  to  warrant  such  a  decree.  The  plea  that  was  ulti- 
mately sustained,  in  that  case,  was  not  that  an  siieatment  jurisdicH(mis  fundandm  causa, 
of  debts  truly  owing  to  the  testator,  founded  a  proper  jurisdiction  against  executors 
xmconfirmed,  so  as  to  warrant  a  decree  against  them  for  payment^  but  that  no  jurisdic- 
tion was  necessary  against  the  executors  so  called  to  warrant  a  decree  merely  cognitionis 
causa,  and  leading  to  no  personal  consequences  against  them.  This  decision  seems 
exactly  agreeable  to  the  principle  laid  down  by  our  law  writers;  Stair,  b.  iv.  tit.  19; 
Ersk*  b.  iL  tit.  12,  sect.  47.  In  the  present  case,  there  are  no  means  of  restricting  the 
decree  to  a  decree  of  constitution  only,  as  was  done  in  the  case  of  MackrilL  The 
decreet  has  been  already  obtained  and  extracted,  and  is  a  decree  decerning  personally 
against  the  executors,  and  pronounced  on  a  summons  containing  no  other  conclusions. 
U  there  is  no  jurisdiction  for  supporting  such  a  decree,  it  must  be  reduced  in  toto,  as  it 
must  stand  or  fall  by  its  own  merits,  and  cannot  be  converted  into  a  decree  of  a  totally 
different  kind,  for  the  purpose  of  saving  it  from  reduction.  The  argument,  founded  on 
the  principle  of  reconvention,  is  quite  inapplicable,  as  the  jus  reconventionis  does  not 
take  place  except  where  the  parties  to  both  suits  are  the  same;  and  the  creditors 
cannot  found  a  jurisdiction  against  the  executors,  upon  the  circumstance  of  the  executors 
having  raised  action  in  the  courts  in  this  country  against  third  parties. 

[440]  There  is  not  the  slightest  foundation  for  the  pretence  that  the  admission  of 
the  pleas  maintained  by  the  executors  would  completely  exclude  the  possibility  of 
creditors  making  good  their  claims  against  executors  nominate,  resident  in  a  foreign 
country,  who  do  not  chuse  to  confirm  the  testament  of  the  deceased.  The  Act  1695,  c 
41,  clearly  points  out  the  proceedings  by  which  that  could  be  accomplished ;  JSrsk,  b. 
iii.  tit.  9,  sect  35 ;  and  the  creditor  of  a  foreign  debtor,  deceased,  may  at  all  times 
secure  himself  by  confirmation,  as  executor  creditor,  proceeding,  not  indeed  upon  a 
personal  decreet  against  the  executors  unconfirmed,  but  upon  a  decreet  cognitionis  causa, 
as  in  the  case  of  MackrilL 

The  circumstance  of  the  executors  being  in  poesession  of  the  bill  for  L.500,  drawn 
by  Allan,  Scott,  and  Company,  and  having  a  dividend  set  apart  for  them  out  of  the 
sequestrated  estate,  and  the  drawing  a  dividend  on  the  claim  made  by  the  late  Mr. 
Houstoun,  makes  no  difference  on  the  question.  The  possession  by  an  executor  of  the 
ipsum  corpus  of  a  bill,  bond,  or  other  document  of  debt,  belonging  to  the  testator,  does 
not  supersede  the  necessity  of  confirmation,  or  vest  the  right  to  the  debt  in  the  executor, 
Hke  the  actual  possession  of  a  proper  moveable  subject;  but  confirmation  is  just  as 
necessary  as  if  the  debts  were  due  on  open  account^  or  unvouched  by  any  document  of 
debt.  It  is  true  that,  if  the  debtor  chuses  to  pay  without  confirmation,  the  executor,  by 
obtaining  actual  possession  of  the  sum,  is  effectually  vested  with  the  right.  Bat  the 
mere  circumstance  of  a  debtor  setting  apart  a  sum  which  he  intends  to  pay  to  the 
executor,  is  nothing  to  the  purpose  till  payment,  because  the  sum  so  set  apart  does  in 
fact  remain  just  as  the  debt  was  before — ^a  sum  due  to  that  hcereditas  jacens,  and  not. 
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acooidlDg  to  the  strict  'forms  of  law,  dae  to  the  ezeoator.  The  drawing  the  diTideni 
from  the  sequestrated  estate  does  not  obviate  the  objection  made  by  the  ezecatoiBt  for 
the  two  matters  are  essentially  dlBtinct,  the  responsibility  incurred  by  ezeeotaii 
nominate,  whether  confirmed  or  not|  which  exposes  them  to  actions  for  debts  of  the 
deceased,  and  the  formality  and  sufficiency  of  the  steps  by  which  that  liability  ii 
enforced,  to  the  last  of  which  alone  the  objection  of  the  executors  here  applies.  They 
may,  by  drawing  such  dividend,  have  subjected  themselves  to  actions  at  the  inatanoe  of 
the  creditors.  But  then  there  remains  the  totally  distinct  question  behind,  whether  tiw 
forms  have  been  gone  through  necessary  to  support  such  actions  against  them  in 
Scotland. 

The  statute  1695,  c  41,  is  quite  inapplicable,  as  its  whole  provisions  are  directed  to 
a  case  entirely  diflTerent  from  the  present^  namely,  to  the  case  where  the  deceased  has  died 
intestate ;  the  provisions  applicable  to  the  case  of  the  next  of  kin  renouncing  not  beiog 
in  universal  observance;  Mrsk,  b.  iii.  tit.  9,  sect  35.  It  is  in  vain  to  say  t£at  there ib 
no  authority  for  obtaining  a  decree  dative  as  executor  creditor  by  an  action  against  fibe 
executor  nominate  where  he  is  not  confirmed,  nor  any  other  process  com-  [4£L]  -petoit 
except  a  charge  against  the  next  of  kin,  followed  by  the  other  steps  prescribed  by  the 
Act  This  may  be  true  where  the  executor  nominate  has  no  intention  to  take  up  the 
succession,  and  to  represent  the  deceased,  or  where  there  is  no  will ;  but  it  would  have 
been  a  strange  measure  to  proceed  to  charge  the  next  of  kin  where  there  was  a  will 
appointing  executors  who  had  taken  out  a  probate,  and  who  thereby,  as  themselTei 
plead,  had  evinced  their  determination  to  represent  the  deceased.  If  such  was  their 
determination^  the  decree  could  only  be  properly  directed  against  these  representatives. 

The  creditors  pleaded-^ 

The  original  debtor  being  dead,  the  creditors  could  only  arrest  for  founding  juiisdie- 
tion  subjects  as  belonging  either  to  his  heir  or  to  his  executors,  and  they  ooidd  anitj 
bring  their  action  in  the  same  manner.  The  creditors  have  not  the  least  occasion  to  dis- 
pute that  the  executors  had  by  the  will  a  certain  right  to  the  character  of  executors  to  the 
exclusion  of  the  next  of  kin  or  those  who  might  otherwise  have  administered.  But  there 
is  no  inconsistency  whatever  in  acknowledging  that  character  and  yet  using  the  diligenee 
of  the  law  for  attaching  effects  in  Scotland  which  these  executors  had  never  taken  op 
by  the  form  of  confirmation  required  by  the  law  of  Scotland.  If  the  creditors  had  not 
arrested  the  funds  as  belonging  to  the  executors,  or  had  not  directed  the  action  against 
them,  they  might  have  alleged  an  insufficiency  of  the  proceeding.  But  it  is  not  easy  to 
see  how  the  executors,  who  maintain  their  own  right  in  the  funds,  and  their  title  as  the 
representatives  and  executors  of  the  deceased,  can  dispute  that  the  measures  taken  by 
the  creditors  were  regular  and  effectual.  It  is  perfectly  evident  that^  to  constitute  their 
debt)  they  could  do  nothing  else.  But  though  the  executors  had  the  title  which  they  stili 
maintain,  it  is  not  the  less  true  that  the  property  in  Scotland  remaining  unconfirmed 
was  liable  to  the  diligence  of  Mr.  Houstoun's  creditors.  The  executors  have  maintained 
that  the  proving  of  the  will  in  England  was  analogous  to  a  partial  confirmation ;  and,  if 
it  was  so,  there  cannot  be  a  doubt  that  the  creditors  were  entitled  to  confirm  ad  omiaa, 
and  to  constitute  the  debt  if  necessary  against  the  trustees  in  this  sense  partially  con- 
firmed ;  and  if  this  must  be  conceded,  where  the  executor  is  in  Scotland,  an  arrestment 
mriedictianis  fundafidce  causa,  followed  by  an  action  of  constitution,  must  be  equally 
regular  and  effectual  where  the  executors  are  not  in  Scotland. 

The  argument  of  the  executors  just  leads  to  this  conclusion,  that^  where  a  foreigner 
dies  leaving  property  in  this  country,  it  is  impossible  for  his  Scotch  creditors  to  attack 
that  property  in  order  to  defeat  the  effect  of  an  unjust  or  fraudulent  conveyance 
executed  abroad.  For,  according  to  the  argument  of  the  executors,  without  a  confirma- 
tion by  his  executors  nominate  or  next  [442]  of  kin,  his  property  could  not  be  arrested 
so  as  to  found  jurisdiction ;  and  thus  the  creditors  would  have  no  remedy  whateveL 
But  it  was  found  in  Ashton,  Hodgson,  and  Company,  against  Mackrill,  ut  supra,  that  an 
arrestment  precisely  similar  to  those  in  the  present  case  was  sufficient  to  found  a 
jurisdiction  in  this  Court  to  pronounce  decree  of  constitution.  The  only  reason  why 
the  decree  in  that  case  was  limited  to  a  decree  of  constitution,  in  place  of  a  decree  of 
constitution  and  payment,  was  that  the  creditor  himself  demanded  that  it  should  be  so 
restricted.  But  the  general  arguments,  which  were  successfully  used  on  the  part  of  the 
creditors,  did  not  recognise  any  distinction  between  the  one  decree  and  the  other,  bat 
went  upon  the  broad  ground,  tlutt,  unless  it  were  competent  to  attach  by  arrestment  the 
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pEopeity  of  a  deceased  debtor  to  the  effect  of  founding  a  jurisdiction  generally  against 
hiB  ezecutors  nominate,  there  conld  be  no  remedy. 

But  even  giving  full  effect  to  this  distinction,  it  would  leave  the  decree  in  the 
present  case  untouched  as  a  decree  of  constitution.  It  was  pronounced  in  terms  of  the 
conclusions  of  the  libel,  and  without  any  restriction,  because  the  defenders  did  not  appear. 
But  a  defender  cannot  be  in  a  better  situation  because  he  does  not  choose  to  appear  when 
lawfully  cited.  Had  the  ezecutors  appeared  and  pleaded  sufficient  reasons  for  restricting 
the  decree,  or  for  holding  that  they  were  not  personally  liable  from  not  representing  the 
deceased,  or  otherwise,  all  that  they  could  have  got  would  have  been  just  a  decree  of 
constitution ;  and  there  is  no  principle  for  giving  a  party  more  in  an  action  of  reduction 
of  a  decree  in  absence  than  he  could  have  got  if  he  had  originally  appeared  to  oppose  it 

But  there  is  another  view  which  is  decisive  of  the  question  of  jurisdiction,  namely, 
tbat^  under  the  doctrine  of  reconvention,  do  foreigner  can  plead  the  want  of  jurisdiction 
when  he  himself  comes  into  Court  and  takes  measures  which  forces  the  opposite  party 
to  apply  to  the  same  court  for  redress.  The  executors  here  have  not  only  claimed,  but 
have  actually  carried  off,  funds  which  were  in  mambus  euricp.,  and  that,  too,  in  virtue  of 
claims  on  which  they  called  upon  the  Court  to  judge ;  and  they  are  not  now  entitled  to 
turn  round  upon  the  creditors,  who  have  been  using  diligence  to  attach  part  of  these 
funds  in  payment  of  their  lawful  debts,  and  maintain  that  they  are  foreigners,  and  not 
liable  to  the  jurisdiction  of  the  courts  of  this  country. 

The  executors  have  intromitted  with  the  funds,  and  particularly  with  the  dividend 
from  the  sequestrated  estate  of  Allan  Scott  and  Son ;  and  it  is  quite  indisputable  that 
an  executor  nominate  who  intromits  incurs  a  passive  title  to  the  effect  of  sanctioning  a 
decree  against  him.  The  executors  may  indeed,  in  respect  of  their  bona  fides^  be 
exempted  from  the  penalties  of  vitious  intromission ;  but  having  intromitted  generally, 
so  far  as  it  was  possible  to  do  so,  with  the  property  of  the  deceased  in  Scotland,  they 
are  surely  liable,  as  acting  executors,  to  an  action  at  the  instance  [4i3]  of  Scotch 
creditors,  and  are  not  entitled  to  plead  that  they  had  no  funds  of  the  deceased  in  their 
hands,  and  had  not  made  themselves  responsible  by  intromitting  and  otherwise  acting 
as -ezecutors.  They  may  indeed  be  afterwards  entitled,  on  shewing  that  the  funds  are 
insufficient,  to  have  the  decree  against  them  restricted  to  a  responsibility  qua  trustees ; 
but  still  the  decree  must  stand  good  till  that  be  shewn  in  competent  form.  The  bill  for 
L.500  drawn  by  Allan  Scott  and  Son,  which  was  found  in  the  repositories  of  Mr. 
Houstoun  by  the  executors,  was  legally  p^besessed  by  them — they  alone  could  draw  the 
dividends  on  that  bill ;  and  they  were  accordingly  ranked  upon  the  bill,  and  a  dividend 
set  apart  for  them ;  and  the  dividend  having  been  attached  by  arrestment^  the  objection 
to  that  arrestment,  supposing  its  relevancy  to  be  unquestionable,  is  removed  in  point  of 
fact;  and  the  decrees  standing  against  the  executors  can  no  longer  be  challenged  as 
proceeding  upon  an  arrestment  which  was  inept,  as  not  being  of  funds  belonging  to 
them. 

The  Court  "find  that  the  BneBtmentsJurtsdietumts  fundandcB  causa  were  inept,  and 
that  the  decrees  which  followed  upon  them  were  null  and  void ;  and,  therefore,  sustain 
the  reasons  of  reduction,  and  reduce,  decern,  and  declare  in  terms  of  the  conclusions  of 
the  libel ; "  and  adhered  on  advising  a  reclaiming  petition  with  answers. 

[S.C.,  2  S.  564 ;  affirmed,  1  W.  and  S.  199 ;  4  S.RR.  (H.L.)  515.] 


No.  107.   F.C.  N.S.  VII.  499.    6  Feb.  1824.     1st  Div.— Lord  Meadowbank. 

BussELL,  Pursuer. — Jeffrey,  Monteith, 

M'DowALL  and  Sklkriq,  Defenders. — Marshall 

Personal  and  real — GompeHtion — Assignatton, — ^Trustees  were,  by  a  trust-settlement, 
taken  bound  to  denude  of  certain  houses,  in  favour  of  the  heir  called,  with  a  substi- 
tution, on  the  death  of  the  truster,  and  second  marriage  or  death  of  his  wife,  and 
nugority  of  the  heir;  and  to  execute  all  necessary  dispositions  and  conveyances. 
Before  the  period  for  denuding  arrived,  the  heir  assigned  and  conveyed  the  houses  in 
secidity,  under  an  onerous  transaction,  and  the  assignation  was  intimated.     On  the 
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death  of  the  widow,  and  after  the  majority  of  the  heir,  a  competition  arose  between 
the  assignee  and  a  trustee,  who  had  adjudged  and  take  a  infeftment  for  the  creditoa 
of  the  heir — ^The  assignees  were  prefened. 

In  1788,  John  Crauford,  merchant,  Olasgow,  executed  a  tmst-aettlement,  conveTiog 
the  whole  of  his  property,  heritable  and  moveable,  to  certain  individuala  By  this 
trusteed,  the  trustaea  are  empawered  "  to  sell  and  dispose  of  the  said  heritages^  or  any 
part  thereof,  either  by  public  or  private  sale,  for  such  price  as  they  shall  judge  reason- 
able, <&c.  excepting  my  said  tenement  of  houses  in  Glasgow,  and  my  aaid  household 
furniture,  which  are  to  be  appropriated  as  after  mentioned " — ^as  follows.  '*  I  ordain 
the  whole  household  furniture,  &c  together  with  the  foresaid  tenement  of  honseS) 
and  ground,  cellars,  and  offices  belonging  thereto  in  Glasgow,  specially  before  eonr 
veyed,  to  be  liferented,  used  and  possessed  by  the  said  Margaret  Buchanan,  my  spooasi 
during  all  the  days  of  her  life,  after  my  death,  while  she  remains  my  widow  only; 
but,  upon  her  death  or  second  marriage,  if  she  survives  me,  or  at  my  death,  if  I 
survive  her,  my  said  household  furniture,  plate,  and  plenishing,  and  the  said  tenement 
of  houses,  &o.  to  go  to,  and  be  the  absolute  property  of,  the  said  George  Crauford,  my 
eldest  son,  and  the  child  or  children  lawfully  begotten  of  his  body ;  whom  failing,  to 
John  Crauford,  my  second  son,  and  his  lawful  child  or  children ;  [450]  whom  failing,  to 
Alexander  Speirs  Crauford,  my  third  son,  and  his  lawful  child  or  children ;  whom  feihi]^ 
to  my  own  nearest  heirs  and  assignees  whomsoever ;  declaring  that,  upon  my  death,  and 
the  death  or  second  marriage  of  my  wife,  and  the  arrival  at  majority  of  my  said  eldeit 
son,  whom  failing,  without  lawful  issue,  of  my  second  son,  whom  also  failing,  wifchoat 
issue,  of  my  third  sou,  my  said  trustees  shall  be  bound  to  denude  themselves  of  the  said 
tenement  of  houses  in  Glasgow,  and  my  said  household  furniture  and  plenishing,  in 
favour  of  my  said  so^  in  their  order  respectively,  to  be  at  his  absolute  disposal ;  and, 
for  that  purpose,  to  execute  all  necessary  dispositions  or  other  conveyances;  and 
declaring  that  the  majority  of  my  said  eldest  son,  with  respect  to  his  interest  in  this 
trust-settlement,  and  my  estate  real  and  personal  before  conveyed,  shall  be  at  his 
complete  age  of  eighteen  years,  any  law  or  practice  to  the  contrary  notwithstanding." 
The  deed  contained  procuratory  and  precept. 

Mr.  Crauford,  the  truster,  died ;  and,  from  an  error  in  the  description  of  the  hoose, 
the  eldest  son  was  obliged  to  make  up  titles  to  it,  and  convey  to  the  trustees  under  the 
same  conditions  and  limitations  contained  in  the  trust-deed.     The  trustees  were  infeft 

In  1797  and  1800,  George  Crauford,  the  eldest  son,  entered  into  transactions  with 
Day  Hort  M'Dowall  and  others,  the  result  of  which  was,  that  he  granted  an  assignation 
to  them  of  his  whole  remaining  interest  in  the  trust-estate  of  his  father,  in  relief  of  the 
obligations  come  under  by  them.  He  besides  bound  himself  to  pay  them,  at  his 
mother's  death,  L.1050;  and,  for  further  security  and  more  sure  payment  of  the  same, 
assigned,  disponed,  conveyed,  and  made  over,  to  and  in  favour  of  the  said  Day  Hort 
M'Dowall,  &c.  all  and  whole  that  house  or  lodging,  &c  together  with  all  heritable  title, 
"  and  other  right  and  title  whatever  the  said  George  Crauford  had  or  can  claim  to  the 
foresaid  subjects."  George  Crauford  then  binds  himself,  within  six  months  after  the 
death  of  his  mother,  to  bring  the  house  and  pertinents  to  sale,  and  out  of  the  first 
proceeds  to  pay  the  L.1050 ;  or,  on  his  failing  so  to  do,  empowering  the  assignees  to  sell 
and  apply  the  price  in  payment.  He  also  empowers  them,  for  their  respective  rights 
and  interests  aforesaid,  to  call  on  the  foresaid  trustees  of  his  father  for  his  share  of  tiie 
trust  funds  hereby  conveyed,  and  to  demand  and  receive  from  them  a  valid  and 
sufficient  conveyance  of  the  said  tenement  and  pertinents,  in  security  of  the  said  sum  of 
L.1050  sterling.  The  deed  afterwards  proceeds,  "And  in  regard  the  said  Greoxge 
Crauford  is  not  yet  infeft  in  the  foresaid  house  and  pertinents,  but  the  same  remains 
vested  in  the  persons  of  the  said  trustees  of  the  said  John  Crauford,  his  father,  and  the 
same  is  not  to  be  conveyed  to  him  until  the  death  of  the  said  Margaret  Buchanan; 
therefore,  the  said  George  Crauford  obliges  [451]  himself  and  his  heirs  to  procure  them- 
selves infeft  and  seised  therein,  and  then,  as  now,  and  now  as  then,  to  grant  procuiatoiy 
of  resignation  and  precept  of  sasine  for  infefting  the  said  Day  Hort  M'Dowall,  in 
security  of  his  relief  before  mentioned,  and  the  said  James  M'Dowall  and  Bobert  Miller, 
immediately."  The  deed  also  contains  procuratory  of  resignation  and  precept  of  sasine 
for  infefting  the  disponees  according  to  their  respective  interests. 

This  conveyance  was  intimated  to  the  trustees  by  notorial  instruments  of  intimation. 
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In  1811  Oeorge  Craaford  became  bankrapt;  and  (nltimately)  Riuaell  was  elected 
trustee  under  the  sequestration. 

In  1818  Airs.  Crauford,  tlie  widov^,  died;  and  the  period  arrived  when  the  trustees 
were  bouud  to  denude  aud  divide.  Thereupon  the  trastee  on  the  bankrupt  estate  of 
George  Crauford  obtained  decree  of  special  adjudication  of  the  house,  &c.  On  this 
decree  charter  of  adjudication  followed,  and  sasine  was  taken  and  recorded.  He  then 
raised  a  declarator  of  trust  against  the  trustees. 

In  the  meanticne,  John  Craufori's  trustees  raised  an  action  of  multiplepoinding, 
when  claims  were  lodged  for  Bussell,  as  representing  the  general  creditors  of  George 
Crauford,  and  for  MacDowall  and  Selkrig,  as  representing  the  assignees  ander  the  dis- 
position  and  assignation.  The  multiplepoindiug  and  declarator  were  coigoined;  and 
the  Lord  Ordinary  ordered  informations  to  the  Court ;  on  advising  which,  the  Court 
preferred  Messrs  M'Dowall  and  Selkrig  to  the  whole  fund  in  medio,  as  well  the  heritable 
subjects  as  the  moveable  funds,  in  terms  of  their  claims,  and  for  their  respective  rights 
and  interests ;  and  decerned  in  the  preference,  and  against  the  raisers  of  the  multiple- 
poindii^  accordingly. 

Russell  petitioned — and  the  single  point  before  the  Court  was,  whether  George 
Cranford's  right  to  the  heritage  in  question  was  of  such  a  character  that  he  could  divest 
himself  of  it,  and  transfer  it  by  simple  intimated  assignation.  The  trustee  maintained 
that  the  right  of  George  Crauford  was  not  a  mere  jua  crediti  against  the  trustees,  but  a 
real  right  in  the  subject  of  the  trust,  and  that  therefore  it  was  not  assignable.  This  is 
not  the  case  of  a  claim  by  an  individual  creditor,  under  a  trust  constituted  for  the 
general  behoof  of  creditors,  with  a  power  to  the  trustees  to  sell  the  subjects  and  divide 
the  price ;  but  is  a  claim  under  a  trust,  where  the  trustees  are  infef t  for  the  behoof  of  a 
particular  individual,  named  and  designed  in  the  titles,  without  any  power  on  their 
part,  directly  or  indirectly,  to  defeat  his  right  to  the  specific  subject.  In  the  one  the 
right  of  the  creditor  may  be  a  mere  jiM  crediti ;  in  the  other  it  is  a  real  right,  which  is 
not  susceptible  of  being  carried  by  assignation ;  Ersk,  b.  i.  tit.  2,  sect.  22 ;  Graig,  b.  ii. 
tit.  1,  sect.  4 ;  Dirletoris  Doubts,  vide  Trus-  [452]  -teet^  Infe/tments  ;  Donaldson  against 
Sir  Ludovic  Grant,  11th  March  1786;  Speirs  against  Campbell,  14th  December  1790; 
Durie  against  Coutts,  30th  November  1791 ;  Kyde,  20th  December  1797 ;  Creditors  of 
Ederline,  14th  January  1801 ;  Bell's  Com.  vol.  ii.  p.  32. 

M'Dowall  and  Selkrig  maintained — That  George  Crauford  was  merely  a  creditor  in 
the  obligation  created  by  bis  father's  trust-deed,  and  that  hi%  Jus  crediti  was  validly  and 
effectually  conveyed  by  an  intimated  assignation.  The  right  was  vested,  and  was  a  sub- 
sisting right  when  he  assigned,  although  the  term  when  it  was  exigible  had  not  then 
arrived.  Until  the  period  arrived  when  the  trustees  were  bound  to  convey,  the^f^ 
domimi  remained  with  them ;  before  that  George  Crauford  neither  could  take  nor  give 
infeftment;  Wallace  against  Wallace,  13th  January  1665,  Diet.;  Cumming  against 
Kennedy,  7th  December  IQdl,  Dalrym, ;  Gibson  against  Arbuthnot,  4th  February 
1726,  Bem.  Dec.;  Campbell  against  Duncan,  3d  February  1732,  Diet.;  Finlayson's 
Assignees  against  Porterfield,  9th  December  1760 ;  Christie  against  Dunn,  21st  January 
1806;  Gordon's  Trustees  against  Harper,  4th  December  1821;  Grierson  against 
Bamsay,  25th  February  1780 ;  Douglas  against  Mason,  29th  June  1796  ;  Wilson  against 
Smart,  Slst  May  1809;  Stair,  b.  ii.  tit.  6,  sect.  7. 

The  Court  refused  the  petition  without  answers, 

[S.G.,  2  S.  574 ;  cf.  Smith  v.  Leitch,  4  S.  665 ;  Flowerdew  v.  Buchan,  13  S.  615, 
616;  Paul  v.  Boyd's  Trustees,  13  S.  818,  823 ;  Littlqjohn  v.  Black,  18  D.  207,  221  ; 
WUiiams  v.  Madaine's  Trustee,  10  M.  395.] 


No.  108.      F.C.  N.S.  VII.  453.     11  Feb.  1824.     2nd  Div.— Lord  Pitmilly. 

FiSHSR,  &c.,  Suspenders. — More, 

Perth  Union  Bank,  Chargers. — Jamieson. 

Summary  Diligence. — Summary  diligence  found  competent  on  a  bond  of  caution  for  a 
bank  agents  which  declared  that  a  stated  account,  certified  by  cashier  or  accountant  of 
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btnky  afaoold  be  Bufficient  to  constitate  a  balance  and  charge  against  the  oUigantB — 
although  certified  account  not  regiatered,  nor  appointed  to  be  registered  bj  the  bood. 

Fisher  and  others  became  bound  as  cautioners  for  Cameron  and  Bisset^  aa  agents  at 
Dankeld  for  the  Perth  Union  Bank.  There  was  no  limitation  of  the  sum  for  which 
thej  became  bound  as  cautioners;  but  the  bond  contained  this  declaration,  ''that  a 
stated  account  made  out  from  the  books  of  the  said  bank,  and  certified  by  the  caaliier  or 
accountant  of  the  bank  for  the  time  being,  shall  be  sufficient  to  constitute  and  aaeertain 
a  balance  and  charge  against  the  said  Cameron  and  Bisseti"  &c. 

A  charge  having  been  given  on  the  bond  for  a  special  sum,  as  appearing  from  a 
stated  account  made  out  in  terms  of  the  bond,  Fisher  and  the  others  presented  a  bill  ol 
suspension  without  caution  or  consignation,  which  was  refused  upon  answers  bj  liord 
Fitmilly,  in  respect  it  was  offered  without  caution. 

The  suspenders  petitioned  ;  and,  besides  stating  the  merits  of  the  question,  wbu^  it 
is  unnecessary  to  report^  as  the  bill  was  ultimately  passed  on  caution,  pleaded — ^Aithon^ 
the  bond  has  been  registered,  yet  as  no  stated  account  has  been  registered,  no  decree  of 
any  competent  court  has  been  pronounced  awarding  payment,  either  actually  or  ooor 
structively,  for  any  special  balance  due  to  the  Bank;  and,  therefore,  the  charge  for 
payment  of  any  special  sum  is  obviously  without  a  legal  warrant.  In  the  case  of  sash 
bonds  to  the  chartered  banks  and  some  others,  there  is  a  consent  that  the  stated  acconnt 
shall  be  recorded  along  with  the  bond ;  and  decree  of  registration  may,  therefore^  be 
competently  interponed  to  the  account  as  well  as  to  the  bond.  But  where  such  cooaent 
is  not  given,  matters  are  in  the  same  state  as  if,  in  a  submission,  parties  had  ne^eeted 
to  consent  to  the  registration  of  the  decree-arbitral,  which  might  or  might  not  determiiiiB 
the  rights  of  parties,  but  never  could  become  a  warrant  for  summary  diligence. 

[464]  The  warrant  obtained  in  the  Bill-Chamber  on  the  bill  for  letters  of  homing  » 
a  warrant  to  the  signet^  but  is  no  decree,  and  liquidates  no  claim.  It  is  merely  a  form 
introduced  by  statute  for  allowing  personal  dUigence  to  proceed  on  the  decreets  of 
inferior  judges.  Anciently  personal  diligence,  or  imprisonment  for  debt^  formed  no  part 
of  the  law  of  Scotland.  It  was  first  introduced  by  an  amendment  of  the  andeot 
"letters  of  four  forms ;*'  but  these  were  abolished  about  1684;  ErMne^  b.  It.  tiL  3, 
sect.  9.  There  is  no  statute  or  practice  authorising  horning  to  proceed  on  the  decrees  of 
the  cashier  of  any  bank ;  or,  in  short,  without  a  decree  fixing  the  sum,  either  by  the 
Court  of  Session,  or  an  inferior  judge,  specified  in  the  statutes.  The  only  way  is,  by 
consenting  to  the  registration,  not  merely  of  the  bond  of  caution,  but  of  the  certified 
account,  i  even  such  a  clause  would  authorise  summary  diligence,  where  the  name  of 
the  servant  of  an  unincorporated  bank  was  inserted  in  the  original  bond,  so  as  to  make 
a  competent  submission.  The  suspenders  are  not  asking  to  suspend  any  decree,  or  liquid 
obligation,  or  document  of  debt ;  the  claim  is  altogether  unconstituted ;  and  there  is 
accordingly  no  ground  for  requiring  caution,  which  is  only  required  where  ^e  sum  is 
liquidated  by  consent  of  the  debtor,  or  decerned  for  by  some  competent  jadknl 
authority. 

The  chargers  having  no  authority  from  the  suspenders  to  register  the  stated  aoeoant 
for  execution  sgainst  them,  ought  first  of  all  to  have  constituted  their  claim  of  debt  in  a 
regular  action;  and,  on  producing  the  decree,  with  an  extract  of  the  bond,  wmnant 
would  have  been  granted  for  homing  to  enforce  payment  The  consent  in  the  bond, 
that  the  stated  account  should  be  sufficient  to  constitute  a  claim,  may  be  founded  on  in 
the  charger's  action  of  constitution,  and  will  be  judged  of  along  wi^  the  defences  A 
consent^  however,  that  execution  shall  pass  on  an  unregistered  document  is  contrary  to 
law,  and  no  effect  can  be  given  to  it ;  the  same  as  a  consent  in  a  bond  that  execntioD 
should  pass  on  it  without  registration ;  or  in  a  submission,  that  execution  should  pass 
on  the  decree-arbitral  without  registration.  It  is  a  fundamental  principle  of  our  ayatan 
of  diligence,  that  the  full  warrant  on  which  it  proceeds  is  to  be  found  in  the  public 
records ;  and  accordingly  all  warrants  on  which  diligence  is  intended  to  proceed  musit  be 
registered  in  the  books  of  the  Court,  and  retained  by  the  clerk  as  his  authority  for  giv- 
ing  out  the  warrant,  which  is  held  constructively  to  be  a  decree.  But  if  so  material  a 
part  as  the  amount  of  the  sum  to  be  charged  for — the  most  important,  and  indeed  the 
only  important  part  of  the  whole  matter — ^need  not  appear  on  the  record,  there  can  be 
no  good  reason  why  any  part  of  the  obligation  should  be  there ;  and,  accordingly,  the 
whole  argument  of  the  chargers  virtually  amounts  to  this,  that  the  registialion  of  the 
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dooameat  may  hereafter  be  dispensed  with,  provided  the  olerk  of  the  bills^  on  seeing 
this  document^  shall  issae  his  warrant  for  letters  of  horning.  The  case  of  Forrester 
against  Walker  and  Hant^  27th  June  1815,  was  tried  [166]  upon  a  threatened  charge 
merely ;  and  the  present  is  the  first  instance  of  an  attempt  to  isaae  letters  of  homing 
withont  a  decree,  actual  or  constructive,  of  any  court.  It  is  very  doubtful  if,  consis- 
tently with  principles  of  law,  such  bonds,  even  when  accompanied  by  certificates  duly 
registered,  ought  to  be  effectual  as  grounds  of  diligence.  In  the  case  of  Forrester,  the 
clause  declaring  that  no  suspension  should  pass  but  upon  consignation  was  held  to  be 
utterly  ineffectual ;  and  the  precise  efficacy  of  these  bonds  has  never  yet  been  seriously 
considered. 

The  chargers  answered — ^The  general  question  of  the  competency  of  charging  upon 
bonds  like  the  present  has  been  con^>letely  settled,  not  merely  by  immemorial  practice, 
but  by  decisions  of  the  Court.  In  the  case  of  Forrester  against  Walker  and  Hunt,  tU 
supra,  there  was  no  attempt,  upon  a  plea  like  that  of  the  suspenders,  to  get  a  bill  of 
suspension  passed  without  caution;  but  merely  that  they  should  not  be  obliged  to  con- 
sign the  sum  charged  for  when  unexceptionable  security  was  offered.  That  was  the 
only  question  before  the  Court ;  and  there  was  no  doubt  expressed  as  to  the  competency 
of  Uie  charge.  Although  the  suspension  was  only  of  a  threatened  charge,  any  objection 
to  the  competency  of  the  charge  was  just  as  much  open  to  discussion  as  if  it  had  been 
an  actaal  charge.  In  that  case,  the  bond  contained  no  consent  to  register  the  certified 
account^  which  is  the  sole  objection  made  here. 

If  the  clause  holding  the  certificate  of  the  proper  officer  to  be  sufficient  to  authenti- 
cate the  sum  due  by  the  bond  were  not  permissible,  no  summary  diligence  could  ever 
proceed  on  such  bonds  at  alL  It  would,  in  all  cases,  be  indispensable,  first,  to  raise  an 
action  of  constitution,  in  order  to  ascertain  the  precise  sum,  and  then  to  have  a  decree 
for  that  sunL  This  would  not  only  introduce  a  great  inconvenience  into  mercantile 
transactions,  but  would  undeniably  create  a  total  innovation  upon  the  long-established 
practice  in  regard  to  such  bonds.  Such  is  the  effect  given  to  a  clause  of  this  descrip- 
tion, that  it  has  been  decided,  in  questions  of  bankruptcy,  that  a  claim  may  be  made  on 
ihe  bond  and  certificate  of  the  cashier  without  producing  any  of  the  draughts  or 
vouchers  which  are  required  in  ordinary  cases ;  BelTs  Com.  vol.  i.  p.  277. 

If,  in  the  general  case,  there  is  nothing  incompetent  in  giving  a  charge  upon  a  bond 
of  this  description,  the  only  inquiry  is,  if  it  is  necessary  to  the  formality  of  such  charge 
that  the  stated  account  shaU  have  been  registered.  By  the  bond,  the  suspenders  con- 
seated  that  execution  should  pass  in  the  terms  it  has  done.  But  their  plea  now  is,  that 
it  was  utterly  incompetent  for  them  to  give  such  consent ;  and  that  they  stand  precisely 
in  the  same  situation  as  if  the  bond  contained  no  such  clause,  and  as  if  they  had  never 
consented  to  summary  execution  at  alL  For  their  objection  is,  not  that  the  chargers 
omitted  to  register  the  account  previous  to  giving  the  charge,  but  that  it  was  incom- 
petent to  \fiBIS\  have  given  a  charge,  even  if  the  account  had  been  registered,  because 
the  bond  contains  no  warrant  for  registering  the  account  in  this  way,  holding  as  com- 
pletely pro  non  aeripto,  and  as  altogether  ineffectual,  their  own  express  consent^  that  the 
balance  due  on  the  bond  should  be  liquidated  by  the  stated  account^  and  that  this 
should  form  the  amount  of  the  charge  to  be  given  to  them  on  the  bond.  But  they  dis- 
pensed with  the  registration  of  the  account ;  and  they  cannot  possibly  be  allowed  to 
plead  that  this  created  a  total  nullity  in  the  obligation,  unless  they  can  make  out  that 
the  registration  of  the  account  was  so  indispensable  that  the  parties  could  not  make  an 
effectual  consent  to  the  issuing  of  diligence,  unless  previous  thereto  the  account  should 
be  registered. 

The  suspenders  assume  that  is  the  stated  account  which  is  the  warrant  of  the 
diligence.  But  the  primary  warrant  of  the  diligence  is  the  consent  of  the  party 
contained  in  his  obligation  that  diligence  shall  proceed  upon  that  obligation,  and  that 
the  amount  shall  be  constituted  by  a  stated  account  certified  by  the  proper  officer.  It 
is  entirely  in  virtue  of  this  consent  that  the  diligence  becomes  legitimate ;  and  all  that 
the  officer  of  the  Bank  does  is,  to  certify  a  fact  relative  to  the  obligation,  which  puts 
matters  in  the  condition  in  which,  by  the  express  agreement  of  parties,  diligence  was  to 
pioceed.  A  bond  or  decreet-arbitral,  without  clause  of  registration,  are  in  a  totally 
different  situation,  as  these  of  themselves  form  the  sole  warrant  for  the  diligence.  The 
Bccoont  neither  does  nor  can  contain  a  warrant  for  registration.  It  may  be  registered  as 
A  probative  writ,  but  not  to  any  effect  connected  with  diligence ;  and  the  registration,  as 
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a  point  of  fonnality,  can  serve  no  porpoae.  To  say  that  the  consent  in  the  bond,  tint 
the  stated  account  shoald  be  safficient  so  coostitnte  a  claim,  may  be  founded  on  in  die 
charger's  action  of  constiitution,  is  just  saying  that  no  clause  of  this  sort  is  of  the  lent 
use,  since,  if  it  is  in  all  cases  necessary  to  bring  an  action  of  constitution,  the  only 
purpose  for  which  the  clause  \b  inserted  would  be  rendered  totally  nugatory. 

The  Court  adhered. 

A  discussion  also  took  place  whether,  on  caution  being  found  for  the  special  sum 
charged  for,  which  was  then  offered,  any  future  and  threatened  charge  on  the  bond, 
and  a  stated  account  of  what  might  be  further  due,  which  was  also  craved  to  be 
suspended,  would  be  incompetent ;  and  the  Court  reserved  to  the  suspenders,  if  aj 
other  chaige  should  be  given,  to  offer  a  suspension  of  the  same,  upon  such  terms  as  they 
should  be  advised,  and  to  the  chargers  their  answers. 

0 

[S.C.,  2  S.  583 ;  cf.  Fisher  v.  Syme,  7  S.  97.] 


No.  2.  [Appendix.]    F.C.  N.S.  VII.  5.     12  Feb.  1824.     2nd  Div.— Lord  Reston. 

The  Honourable  Marianne  M'Kay  Fullarton,  Pursuer. — Forsyth,  Tatcse, 

P.  Robertson. 

Sir  Hbw  Dalrymple  Hamilton,  Bart.,  Defender. — Tho.  Thomson,  Moncreiff, 

Jeffrey,  Jameson, 

Tailzie — Service  of  Heirs — Stat.  1617,  e,  13. — A  person  succeeding  to  two  estates  as 
heir  of  entail,  but  the  investitures  of  one  of  them  preventing  him  from  holding  both, 
repudiated  one  of  them  in  favour  of  the  next  substitute,  with  a  reservation  of  his  own 
and  his  descendants'  rights  to  take  the  succession  of  the  estate  on  the  failure  of  this 
and  the  next  substitute,  and  their  descendants,  or  in  the  event  that  they  could  take 
the  succession  consistent  with  the  entail  of  the  other  estate ;  and  the  next  substitote 
having  obtained  decree  of  declarator  that  he  was  the  next  heir  entitled  to  succeed 
under  the  original  entail,  in  consequence  of  the  deed  of  repudiation,  and  having  been 
served  heir  of  tailzie  and  provision  in  virtue  of  these  proceedings,  and  having  expede  a 
charter  and  infeftment — Found  that  nothing  following  from  the  deed  of  repudiation, 
the  decreet  of  declarator,  or  retour  of  the  service,  can  deprive  the  descendants  of  the 
heir  who  had  repudiated  of  their  rights  under  the  original  entail,  it  being  now 
competent  for  them  to  hold  both  estates — Found  that,  under  the  destination  in  the 
charter,  following  on  such  service,  *'  to  the  next  substitute  and  the  heirs  of  his  body, 
quihus  deficien,  aliis  hceredibus  qvibuscunque  ex  corpore  diet,  Domince  Joama 
Hamilton"  (the  common  ancestor  of  the  heir  repudiating  and  the  next  substitute),  the 
descendants  of  the  heir  repudiating  are,  in  legal  construction,  called  prior  to  the  heio 
who,  in  the  original  entail,  were  subsequent  to  the  next  substitute  in  whose  favour  the 
repudiation  was  made ;  and  that,  at  all  events,  the  descendants  of  the  heir  repudiating 
are  entitled  to  reduce  the  whole  proceedings  as  contrary  to  the  entail ;  the  right  of  the 
posterior  heirs  not  having  been  secured  by  the  positive  prescription,  and  that  of  the  de- 
scendants of  the  heir  repudiating,  to  reduce,  having  been  saved  from  the  negative  pro- 
scription, in  consequence  of  the  heir,  in  whose  favour  the  repudiation  was  made,  havio^^ 
within  the  years  of  prescription  executed  a  disposition  in  terms  of  the  original  entul 
to  himself,  and  the  heirs  of  his  body,  whom  failing,  to  the  heir  repudiating  nominatim 
and  his  descendants,  on  which  infeftment  followed — ^Found  that,  in  order  to  defend 
against  a  challenge  of  such  disposition,  it  is  not  necessary  for  the  descendant  of  the  heir 
repudiating  to  reduce  the  deed  of  repudiation,  decreet  of  declarator,  service  and  charter 
following  Uiereon  in  favour  [6]  of  the  next  substitute ;  but  that,  in  order  to  complete 
his  title,  it  is  competent  for  him  to  serve  heir  of  tailzie  and  provision  under  the 
original  entail,  to  such  heir-substitute  as  the  person  last  infeft  in  the  estate. 

Found,  that  the  vicennial  prescription  of  retours,  statute  1617,  c.  13,  cannot  in 
such  a  case  exclude  the  descendlants  of  the  heir  repudiating. 

The  judgments  in  the  question  between  Mrs.  Fullarton  and  Sir  Hew  Dalrymple 
Hamilton  {vide  Fac.  CoU.  23d  November  1798,  No.  XCIV.)  having  been  carried  to 
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appeal,  the  House  of  Loids,  3d  June  1801,  pronotinced  this  judgment: — ''That  the 
said  interlocutors  complained  of  in  the  said  appeals  he,  and  the  same  are,  herehy 
reversed ;  and  it  is  declared  and  fonnd,  that  the  matters  in  the  appellant's  summonses 
complained  of  are  not  sufficient  to  eoistain  the  conclusions  in  those  summonses,  or  any 
of  the  said  conclusions ;  and,  therefore,  assoilzie  the  defenders." 

Mrs.  Fullarton  then  hrought  an  action  of  reduction  of  the  disposition  and  deed  of 
entail,  executed  hy  John  Hamilton  in  1780,  and  of  the  titles  to  the  estate  of  Bargany, 
founded  on  that  deed,  on  these  grounds :  That  in  terms  of  the  original  entail  of  Bargany, 
and  the  judgment  of  the  House  of  Lords  in  1739,  Sir  Hew  Dalrymple,  the  grandfather 
of  the  defender,  and  his  descendants,  constituted  the  first  hranch  in  the  order  of 
succession;  that  Sir  Hew's  younger  hrother,  John  Hamilton,  was  the  second;  his 
youngest  hrother,  Eohert,  the  third;  failing  whom,  the  next  suhetitute,  or  hranch 
entitled  to  succeed,  was  Marion  Dalrymple,  their  eldest  sister,  of  whom  the  pursuer  is 
heir,  granddaughter,  and  heir-female:  That  Sir  Hew,  the  head  of  the  first  hranch, 
having  found  it  for  his  interest,  in  consequence  of  the  prohihition  in  the  entail  of  North 
Berwick,  had  rejected  and  repudiated  the  estate  of  Bargany :  That  John,  the  head  of  the 
second  branch,  had  obtained  decree  of  declarator  that  he  was  entitled  to  be  served  heir 
of  tailzie  and  provision  to  James  Lord  Bargany ;  and,  being  so  served  and  retoured,  he 
expede  the  charter  1742,  and  was  infeft  in  the  estate  in  virtue  of,  and  as  nearest  heir 
under  the  entaO,  and  recognising  the  validity  and  conditions  thereof,  and  either  making 
no  mention  of  substitutes  failing  him,  except  by  reference  to  the  entail  1688,  or 
conveying  the  estate,  failing  him  and  the  heirs  of  his  body,  to  the  other  heirs  whatso- 
ever of  his  mother,  Joanna  Hamilton,  that  is  to  say,  to  her  other  heirs  under  the  entail 
1688,  succeeding,  as  he  had  succeeded,  in  virtue  of  that  entail,  and  excluding  and 
passing  by,  as  he  had  excluded  and  passed  by,  his  elder  brother.  Sir  Hew,  and  his 
descendants,  as  dead  and  extinct;  which  other  substitutes  were,  first,  his  brother 
Robert,  and  the  heirs  of  his  body,  whom  failing  his  eldest  sister,  the  grandmother  of 
the  pursuer :  That  the  retour  of  the  service  of  John  Hamilton,  as  next  heir,  to  the 
exclusion  of  Sir  Hew,  having  stood  unreduced  for  more  than  twenty  years,  was  con- 
clusively valid  and  unalterable  in  terms  of  the  statute  1617,  c.  13 ;  that  [7]  prescription 
had  also  followed  on  the  charter  1742,  and  infeftment :  That  John  Hamilton  could  only 
succeed  by  the  exclusion  of  Sir  Hew  and  his  descendants;  and  the  same  events, 
proceedings,  and  prescription,  which  authorised  and  rendered  valid  his  rights  also 
authorised  and  rendered  valid  the  ri^ht  of  the  pursuer  to  succeed  upon  the  failure  of 
him  and  his  brother  Eobert,  and  the  heirs  of  their  bodies :  That  the  disposition  1780 
was  an  attempt  by  John  Hamilton  to  introduce  into  the  line  of  succession  a  party  who, 
by  the  effect  of  the  retour  of  John  Hamilton's  service,  the  decree  of  declarator  on 
which  it  proceeded,  the  charter  1742  and  other  titles,  had  been  excluded  from  the  line 
of  succession  as  extinct,  and  become  a  stranger  thereto,  and  who  never  had  a  title  to 
succeed  posterior  to  John  Hamilton ;  and  this  in  violation  of  the  legal  obligation  under 
which  John  Hamilton  had  come  to  implement  all  the  conditions  of  the  original  entail, 
and  particularly  the  obligation  in  favour  of  each  of  the  substitutes  in  the  entail  1688, 
the  charter  1742  and  other  titles,  to  suffer  the  succession  to  descend  to  the  several 
substitutes  and  their  heirs  successively,  in  the  order  therein  pointed  out :  And,  therefore, 
concluding,  that  the  disposition  1780,  and  subsequent  investitures  of  the  defender, 
should  be  reduced,  both  in  terms  of  the  Act  1621,  c.  18,  and  1685,  c.  22,  and  that  it 
should  be  declared  that  by  the  original  entail,  and  the  charter  1742,  the  pursuer  was 
next  in  order  of  succession,  failing  John  Hamilton  and  Eobert  Dalrymple,  and  the 
heirs  of  their  bodies. 

The  defender  stated  the  defence  of  res  judicata,  in  respect  that  the  matters 
complained  of  in  this  summons  were  truly  the  same  as  those  complained  of  in  the 
summons  in  the  former  action. 

Lord  Reston,  Ordinary,  "In  respect  that  the  present  process  contains  different 
conclusions,  and  is  founded  on  different  grounds  from  the  former  action,  repels  the  plea 
of  res  judicata  ;  but,  on  the  merits,  finds  that  the  defender  is  the  person  now  alive  who 
would  have  been  entitled  to  possession,  had  the  right  rested  on  the  entail  1688  alone : 
Finds  that  it  is  not,  and  cannot  now  be  competently  pretended,  that  he  has  incurred 
any  forfeiture  in  consequence  of  the  temporary  repudiation  granted  in  favour  of  John 
Hamilton:  Finds  that  the  defender  is  the  heir  entitled  to  possession  under  the 
appropriate  (^nd  tecbmci^  meaniug  of  the  investiture  1742  taken  f^  06,  ^nd  that  U^ 
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predeoesaor  is  nomtnoHm  called  in  the  inTeetitaie  1780;  and,  tihereforOy  enatains  the 
defences." 

Both  patties  having  petitioned,  the  Court  adhered,  Slat  May  1818. 

An  appeal  was  presented  hy  both  parties.  The  House  of  Lords,  26th  July  18S2; 
Find  "  that  the  judgment  of  this  House  on  3d  June  1801,  in  the  matter  of  the  petitifln 
of  appesl  then  before  the  House,  in  which  the  present  appellant,  then  the  wile  of 
re]  Colonel  William  Fullarton,  and  the  said  William  Fullarton,  were  appellants,  lod 
Sir  Hew  Dalrymple  Hamilton,  Baronet,  was  respondent,  whereby  it  was  declared  aad 
found  that  the  matters  in  the  then  appellant's  summonses  were  not  sufficient  to  sustaia 
the  conclusions  in  those  summonses,  or  any  of  them,  and,  therefore,  this  Honae 
assoilzied  the  defenders — appears  to  have  proceeded  only  on  the  insufficiency  of  the 
matters  in  those  summonses  to  sustain  the  conclusions  therein ;  and  find  that  soch 
judgment,  therefore,  did  not  affect  the  rights  of  the  appellant  in  any  future  actios 
founded  on  other  grounds  of  action ;  and,  further,  find  that  the  action  of  the  appellant, 
which  is  the  subject  of  the  petition  of  appeal  now  before  this  House,  is  founded  on  the 
decreet  of  declarator  of  the  25th  February  1741,  the  retour  of  service  in  pursuance  of 
such  decreet^  finding  John  Hamilton,  second  son  of  Robert  Dalrymple,  procreate  of  the 
body  of  Joanna  Hamilton,  the  lawful  and  nearest  heir  of  tailzie  and  provision  to  Jamei 
Lord  Bargany,  deceased,  according  to  the  matrimonial  contract  of  19  th  June  1688,  and 
under  the  charters  of  resignation  obtained  by  the  said  John  Hamilton,  by  virtue  of  the 
procuratory  of  resignation  contained  in  the  said  matrimonial  contract,  by  which  chartea 
the  lands  and  barony  of  Bargany,  and  other  lands  therein  mentioned,  were  granted  to 
the  said  John  Hamilton,  by  the  description  of  second  son  of  Robert  Dalrymple,  procreftte 
between  him  and  Joanna  Hamilton,  and  so  heir-female  of  John  Lord  Bar^^y,  and  the 
heirs  whatsoever  of  the  said  John  Hamilton's  body ;  whom  failing,  to  the  other  heiis 
whatsoever  of  the  body  of  the  said  Joanna  Hamilton,  procreated  between  her  and  the 
said  Robert  Dalrymple,  without  division;  and  the  appellant,  by  her  summons,  now 
insisting  that  the  said  John  Hamilton  was,  at  the  time  of  his  death,  seized  of  the  lands 
in  question,  to  hold  to  him,  and  the  heirs  of  his  body,  according  to  the  limitations  in 
the  said  marriage-contract  of  the  19th  June  1688,  and  the  subsequent  heirs  of  entsil 
called  to  the  succession  after  him,  and  the  heirs  of  his  body,  by  the  terms  of  such 
marriage-contract,  to  the  exclusion  of  ^ii  Hew  Dalrymple,  deceased,  the  eldest  son  of 
the  said  Robert  Dalrymple  and  Joanna  Hamilton,  and  the  heirs  of  his  body,  and  that 
according  to  the  true  construction  of  the  said  charter  of  resignation  and  investitare  of 
the  23d  August  1742  ;  and,  by  virtue  of  the  limitation  therein  contained,  on  failure  of 
the  said  John  Hamilton,  and  the  heirs  of  his  body  whatsoever,  to  the  other  hein 
whatsoever  of  the  body  of  the  said  Joanna  Hamilton,  procreated  between  her  and  the 
said  Robert  Dalrymple,  the  succession  under  the  said  charter  devolved  to  such  person  ss, 
under  the  marriage-contract  of  the  19th  June  1688,  was  entitled  to  succeed  to  the  said 
John  Hamilton,  and  the  heirs  of  his  body,  according  to  the  succession  prescribed  by  the 
said  marriage-contract :  That  is  to  say,  the  said  Bobert  Dalrymple,  the  third  son  of  the 
said  Bobert  Dalrymple,  the  father,  [9]  and  Joanna  Hamilton,  and  the  heirs  of  the  hodj 
of  the  said  Bobert  Dalrymple,  the  son ;  whom  failing,  the  said  appellant,  as  the  next  in 
succession  to  the  said  John  Hamilton,  and  the  heirs  of  his  body,  the  said  Bobert 
Dalrymple,  his  brother,  having  died  without  issue,  in  his  lifetime;  and  that  the 
appdlant  had  the  only  right  to  be  served  heir  of  entail  to  the  said  John  Hamilton,  the 
last  person  seized  of  the  said  lands,  under  the  said  marriage-contract  of  the  19  th  June 
1688,  and  according  to  the  true  construction  of  the  said  charter  of  the  26th  July  1742, 
and  other  charters  from  subjects  superiors  libelled  on  in  this  case :  Therefore,  the  Lords 
find  that  the  judgment  of  the  House  on  the  petition  of  appeal  depending  before  the 
House  on  the  3d  of  June  1801,  does  not  preclude  or  affect  the  question,  whether  the 
appellant  is  now  entitled  to  claim  the  said  lands,  according  to  the  title  insisted  on  by  her 
summons,  in  the  action  which  is  the  subject  of  her  present  petition  of  appeal,  without 
prejudice,  however,  to  the  right,  if  the  respondent  hath  any,  under  the  deed  of  repudia- 
tion of  the  13th  August  1740,  or  the  right,  if  he  any  now  hath,  to  reduce  the  said 
decreet  of  the  25th  of  February  1741,  or  the  retour  of  service  in  pursuance  of  such 
decreet  on  the  said  charter  of  the  26th  July  1742,  or  the  right,  if  any  he  hath,  under 
the  limitations  contained  in  the  said  charter  of  1742,  or  under  the  deed  of  the  2l8t  day 
of  June  1780,  or  the  infeftment  of  the  24th  and  25th  October  1780,  or  under  the  other 
chapters  froQi  subjects  superiors  libelled  on  in  this  case ;    And  it  is  ordered  that^  with 
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ihia  finding,  the  cause  be  remitted  back  to  the  Court  of  Session  in  Scotland ;  and  that 
tiie  Judges  of  the  Division  to  which  this  cause  is  remitted  do  require  the  opinions  of  the 
Judges  of  the  other  Division  of  the  said  Court,  in  the  matters  or  questions  in  this  cause : 
And  it  is  further  ordered  and  adjudged  that  the  said  cross  appeal  be,  and  the  same  is 
hereby  dismissed  this  House." 

Upon  a  petition  for  applying  this  judgment,  the  Court  ordered  memorials. 

The  puTWxer  pleaded — Under  the  circumstances  and  facts  which  have  occurred,  the 
pursuer  is  now  heir  of  entail  of  Bargany,  under  the  original  entail  in  1688,  the  place  of 
Marion  Dalrymple,  her  grandmother,  in  that  entail  being,  that  she  should  succeed  to  her 
brother  John,  ^ling  heirs  of  his  body,  and  failing  her  brother  Robert.  The  place  of 
Sir  Hew  Dalrymple,  the  grandfather  of  the  defender,  in  the  entail,  was  that  he  should 
succeed  to  James  Lord  Bargany.  Succession  ex  tegtamento^  or  by  entail,  creates  in 
favour  of  the  nominated  heirs  a  regular  order  of  time,  and  a  regular  series,  according  to 
which  they  are  to  take  the  succession ;  and  the  question  here  is,  whom  did  the  entail 
point  out  as  successor  to  John  Hamilton,  failing  his  own  issue,  and  his  younger  brother 
Robert?  and  the  answer  palpably  is,  that  the  [10]  estate  goes  to  John  Hamilton's 
eldest  sister  Marion,  and  her  descendants.  The  alleged  interchange  of  places  between 
Sir  Hew  and  John  Hamilton,  which  is  said  to  have  done  no  harm  to  the  pursuer,  as  she 
came  after  both,  is  not  sanctioned  by  the  entail,  which  directs  that  Sir  Hew  was  to 
succeed  before,  and  not  after,  John  Hamilton. 

John  Hamilton  did  not  only  actually  succeed  to  Bargany,  but  he  was  served  heir  as 
the  party  entitled  to  succeed  under  the  entail ;  and  when  he  obtained  the  retour  of  his 
service,  he  obtained  a  decree  declaring  that  the  intervening  heir  or  heirs  between 
himself  and  James  Lord  Bargany  had  failed.  In  legal  succession,  such  failure  occurs 
only  by  death;  but  in  entailed  succession,  it  may  occur  not  only  by  death,  but  by 
rejection  of  the  estate,  or  by  violating  the  conditions  of  the  entail.  The  effect  of  the 
retour  of  John  Hamilton's  service  was  that,  after  the  lapse  of  twenty  years,  it  fixed  down 
upon  him  cooclusively  the  character  of  nearest  heir  of  tailzie  and  provision  to  James  Lord 
Bargany,  and  rendered  it  a  res  judicata  that  all  intervening  substitutes  had  failed,  setting 
at  rest  any  enquiry  concerning  the  mode  in  which  he  became  next  heir  of  provision ; 
stat.  1617,  c.  13;  Stair,  b.  ii.  tit.  12,  sect  15;  BanktoUy  b.  iL  tit.  12,  sect  1,  par.  13; 
b.  iii.  tit.  5,  sect  5,  par.  94;  Ersksine,  b.  iii.  tit  7,  sect  12,  74.  The  case  of  Lamb 
against  Anderson,  11th  January  1673,  Stair,  vol.  ii.  p.  148,  was  not  on  the  effect  of 
retours,  as  inter  Jujeredes,  but  upon  the  effect  of  statutes  authorising  creditors  to  adjudge 
the  estate  of  their  debtors;  stat  1540,  c.  106;  1621,  c.  27.  The  alleged  hardship  of 
enforcing  the  statutory  prescription  of  retours,  if  it  should  appear  that  the  heir  serving 
had  acted  mala  fide,  has  no  application  here,  as  in  John  Hamilton's  service  there  was  no 
mala  fides,  the  whole  being  founded  on  a  bona  fide  onerous  transaction,  and  on  the 
express  consent  of  the  prior  substitute. 

John  Hamilton  not  only  obtained  a  retour  of  his  service,  but  a  Crown  charter  and 
infeftment,  in  the  character  of  heir  of  tailzie  and  provision  to  James  Lord  Bargany ;  and 
under  that  title  he  possessed  the  estate  during  the  years  of  the  long  prescription;  1617, 
c  12.  These  deeds,  being  fortified  by  prescription,  exclude  the  possibility  of  setting 
aside  the  title  made  up  by  John  Hnmilton,  for  the  purpose  of  introducing  Sir  Hew  into 
the  line  of  succession.  It  is  now  unalterably  fixed  that  Sir  Hew's  branch  was  lawfully 
passed  by ;  and  the  succession  must  now  be  taken  by  a  person  serving  heir  of  tailzie  and 
provision  to  John  Hamilton ;  and  there  can  be  no  doubt  that,  in  the  order  of  descent  in 
the  entail,  the  succession  must  proceed  downwards  to  the  next,  that  is,  to  the  pursuer's 
branch. 

The  repudiation  by  Sir  Hew  Dalrymple  was  not  a  voluntary  act — ^it  was  merely  his 
doing  with  a  good  grace  what  his  brother  could  have  compelled  him  to  do,  or  otherwise 
to  have  forfeited  the  estate  of  North  Berwick.  He  had  no  right  whatever  to  make  any 
reservations;  and  his  brother  was  entitled  to  have  it  [11]  free  and  disencumbered, 
except  by  the  fetters  of  the  entail.  But  even  if  he  had  been  entitled  to  make  any  such 
reservation,  it  has  not  been  exercised  in  a  manner  to  affect  the  pursuer,  never  having 
been  entered  in  any  record,  or  in  any  of  the  investitures  of  the  estate;  it  being 
neither  in  the  decree  of  declarator,  in  the  retour  of  John  Hamilton's  service,  nor  in  his 
charter  and  infeftment;  Erskine,  b.  ii.  tit.  3,  sect  51 ;  Creditors  of  Broughton  against 
Grordon,  20th  June  1739,  KUk. ;  Stat  1617,  c.  12.  It  is  not  enough  that  the  summons 
9f  d^U^Tator  mentioned  generally  the  deed  of  repudiation,  or  that  tbQ  retour  q(  th^ 
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and  chanter  also  Tefened  to  it.    It  is  quite  eetablfshed  that  no  raferenoe  k 
it  nnleee  the  danee  of  reversion  itself  be  particularly  mentioned  and  engrosBedm 
tile  inveatitares  of  the  estate  ;  Munro  against  Munro,  19th  May  1812. 

Under  the  charter  1742,  the  pursuer  is  next  heir  of  entaU  after  John  Hamilton  ud 
Robert  Dabymple,  and  the  heirs  of  their  bodies. 

The  charter  1742  must  be  considered  as  meant  and  intended  to  carry  into  effect  tiie 
entail  1688.  It  contains  all  the  prohibitory,  irritant,  and  resolutive  clauses  of  theentul; 
it  foDows  out  the  same  line  of  succession ;  and  does  not,  at  least  in  express  terms,  intro- 
dace  the  interchange  of  places  contended  for  by  the  defender.  John  HamOton  had  do 
power  to  alter  the  series  of  substitutes,  or  line  of  succession  in  the  entail ;  and  it  is  a 
fur  rale  of  interpretation  to  hold  that  a  party  intended  to  do  that  which  he  could  legiDy 
do^  and  not  that  which  was  unlawful.  By  the  term  '*  other  heirs  "  of  Joanna  HamiltoD, 
he  must  have  meant  heirs  posterior  to  himself — Sir  Hew  and  his  heirs  having  been  re- 
moved out  of  the  entail.  The  charter  in  1742  was  a  charter  of  resignation  in  fasKfrn^ 
proceeding  on  the  procuratory  of  the  entail  1688;  and  the  superior  has  no  power,  in 
izranting  a  charter  of  resignation,  to  alter  the  terms  of  the  procuratory  ;  Grieve  agaiuBt 
Williamson,  11th  December  1760;  ErMne,  b.  ii.  tit.  7,  sect.  23.  The  tailzie  fixed 
a  special  order  of  succession  from  branch  to  branch,  passing  over,  in  certain  events,  some 
branches  as  naturally  dead.  John  Hamilton  having  established  his  character  aa  neamt 
and  lawful  heir  of  tailzie  and  provision,  the  whole  of  the  substitutions  antecedent  to 
him  must  neceasarily  have  failed ;  and  the  invariable  practice,  in  every  such  case,  is  for 
the  heir  perfecting  Uie  title  to  leave  out  all  the  previous  substitutions,  and  to  insert  tint 
part  of  the  destination  alone  which  applies  to  himself  and  to  those  heirs  who  stand 
h6Law  him,  or  posterior  to  him,  in  the  order  of  succession. 

The  term  ''heirs  whatsoever"  is  very  flexible  in  its  nature,  and  is  understood  to 
signify  the  person  to  whom  the  law  will  give  the  estate  in  virtue  of  the  investitme, 
ta^e,  or  legsl  settlement^  which,  in  relation  to  that  estate,  forms  the  lex  seripta ;  Enk 
b.  iii.  tit  8,  sect  47.  The  term  is  the  same  as  "  legHimue  et  propinqtdor  Jueres,'*  which 
is  construed  in  law  to  mean  the  heir  of  the  investiture  ;  Earl  of  Dalhousie  against  Lord 
and  Lady  Haw- [12] -ley,  13th  November  1712,  Forbes,  p.  630;  M'Lachlan  against 
GampbeU,  12th  January  1757 ;  Stairs  b.  iii.  tit  5,  sect  12.  The  question  then  is,  who 
is  the  heir  whatsoever  of  the  body  of  Joanna  Hamilton  under  the  charter  1742,  or  who 
is  entitled  to  serve  heir  of  provision  to  John  Hamilton  under  that  charter  t  The  charter 
1742  proceeds  on  the  entail  1688  as  its  radical  warrant,  and  engrosses  the  order  of  8Q^ 
cession  downwards  without  any  possibility  of  re-ascent,  and  also  the  clause  in  case  of 
irritancy,  that  the  next  heir  of  tailzie  shall  establish  his  right  either  by  adjudicatioD, 
declarator,  or  serving  heir  to  the  person  last  vest  and  seised  preceding  the  contravensr. 
The  charter  then  proceeds  on  the  services  of  William  and  James  Lords  Bargany,  and  of 
John  Hamilton  to  James  Lord  Bargany,  all  deriving  their  validity  entirely  from  the 
entail  1688.  But  as  John  Hamilton's  service  was  apparently  inept  under  the  entail, 
because  his  elder  brother  was  preferable  to  him,  the  charter  in  the  quoBquidem  daun 
specifies  the  grounds  and  warrants  of  the  service ;  firsts  The  judgment  of  the  House  of 
Loids  in  1739,  preferring  Sir  Hew  Dalrymple  to  the  heir  of  line  ;  second^  The  deed  of 
repudiation,  by  which  Sir  Hew  rejected  and  refused  to  accept  the  estate  of  Bargany,  and 
agreed  that  John  Hamilton  should  serve  himself  heir  of  provision  to  James  Lord  Bai^y ; 
and,  thirdly^  The  decree  of  declarator,  that  he  bad  the  only  right  and  title  of  succession 
to  the  estate,  and  that  he  ought  to  be  served  heir  of  tailzie  and  provision  to  James  Lord 
Baigany,  being  a  decree  founded  on  the  entail  1688,  which  authorises  a  declarator  to  be 
used  as  one  of  the  forms  by  which,  when  the  nearest  heir  refuses  to  take  the  estate  under 
the  conditions,  the  next  posterior  substitute  may  make  effectual  his  own  right,  and  ex- 
clude the  party  and  his  heirs  who  would  otherwise  have  been  preferable.  The  next 
heir,  therefore,  to  John  Hamilton,  not  excluded  by  the  charter  and  its  warrants,  is  the 
pureuer.  The  case  of  Boss  against  Rose,  10th  March  1784,  was  a  very  different  case, 
a»  there  was  no  entail,  and  it  was  a  mere  question  of  intention  ;  whereas  John  Hamilton 
vvuki  exercise  no  will  in  the  matter,  bnt  was  bound,  and  indeed  avowed  that  he  meant 
|^>  follow  out  the  entail  1688. 

The  charter  and  sasine  which  followed  on  it  cannot  be  taken  per  se  in  a  question 
v^HM'^fsdQg  the  legal  import  and  meaning  of  the  charter — ^it  was  essentially  a  relative 
vW^  ^  vna  must  be  considered  in  reference  to  its  warrant,  the  entail  1688.  Even  taken 
vgy*  i^  il  ahows  in  gremio  that  the  next  substitute  posterior  to  John  Hamilton  in  the 
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Older  of  the  entail  is  entitled,  failing  him  and  the  hein  of  hie  body,  to  take  the  eetate ; 
and  that  snbetitnte  is  the  puisner.  But  the  dispositive  clause  in  a  charter,  disposition, 
or  conveyance  of  any  sort,  cannot  be  taken  per  ae — all  the  clauses  must  be  considered  in 
order  to  give  effect  to  the  intention  of  the  maker  j  and  inquiry  must  always  be  made 
whether  there  was  not  an  antecedent  destination  by  which  any  general  terms  in  the  deed 
may  be  controlled ;  Erikine^  b.  iii  tit.  8,  sect  47. 

[13]  But  the  charter  1742  is,  by  prescription,  a  good  and  unchallengeable  title  to  the 
second  descendant  of  Joanna  Hamilton,  the  effect  of  which  is  to  cut  off  and  extinguish 
the  anterior  and  preferable  right  of  the  first  descendant,  and  of  every  other  heir  that 
stood  prior  in  order  to  the  second  in  the  destination  of  the  tailzie.  And  in  explaining 
the  tenns  of  the  destination  1742^  and  determining  who  is  the  heir  of  entail  called  by 
the  charter  after  the  second  descendant,  no  regard  whatever  can  be  paid  to  any  events 
or  deeds  antecedent  to,  and  which  do  not  appear  incorporated  in,  that  investiture  upon 
the  record  of  real  rights;  Stair,  b.  ii.  tit  12,  sect  15,  17,  25 ;  BankUm,  b.  ii.  tit  12, 
sect.  1,  par.  9, 10 ;  sect  2,  par.  18,  23 ;  Erskine,  b.  iii.  tit  7,  sect.  4,  6.  John  Hamilton 
having  possessed  for  more  than  40  years  under  the  charter  1742,  his  retour  and  sasine 
became  irreducible.  He  never  did,  and  never,  consistently  with  common  sense,  could, 
ascribe  his  possession  to  the  disposition  1780,  as  he  produced  the  charter  1742  as  his 
title  in  the  action  in  1793.  A  disposition  by  a  man  to  himself  evidently  rests  on  his 
averment  that  be  holds  some  title ;  and  it  is  to  that  previous  title  that  his  own  deed 
confessedly  owes  its  effect  It  can  never  either  protect  him  against  the  claims  of  third 
partiee,  or  give  him  a  better  claim  against  others.  It  is  only  by  force  of  the  statute 
1617,  c.  12,  that»  after  peaceable  possession  for  40  years,  a  party  is  protected  against 
production  of  any  other  title  than  a  charter  and  sasine.  But  for  the  statutory  prescrip- 
tion, a  disposition  by  a  man  to  himself  would  be  worth  nothing ;  and,  till  that  prescrip- 
tion impresses  on  it  validity,  it  is  of  no  effect  in  his  favour  in  law  or  equity.. 

But  the  pursuer  does  not  claim  reduction  of  the  deed  1780  on  the  footing  of  a  plea 
of  prescription.  She  reduces  that  deed  on  the  statutes  1621  and  1685,  as  a  violation  of 
the  law  of  entail  of  the  estate  of  Bargany.  Kevjiis  erediH  was  established  by  the  entail 
1688  ;  and  there  was  no  occasion  for  prescription  to  establish  her  Jus  erediH  against  any 
deed  to  be  done  by  John  Hamilton  contrary  to  his  own  title.  The  right  of  action  in 
virtue  of  the /us  erediti  might  have  been  extinguished,  but  never  could  be  fortified  by 
prescription.  Sir  Hew  might  have  raised  a  process  of  reduction  of  John  Hamilton's 
service  and  retour,  and  of  his  charter  and  sasine,  in  order  to  enable  himself  to  recover 
his  right  and  to  serve  heir  to  James  Lord  Bargany.  Bnt»  after  the  lapse  of  twenty 
years,  it  must  have  been  impossible  for  him  to  succeed  in  reducing  the  retour;  and 
after  the  lapse  of  40  years  his  jus  erediH  under  the  entail  was  cut  off  by  prescription,, 
while,  at  the  same  time,  by  the  positive  prescription,  John  Hamilton  had  made  an 
adjecHo  daminii,  or  positive  acquisition  of  the  property,  valid  to  exclude  all  pretenders. 
It  may  be  conceded  that  the  defender  has  the  same  right  to  defend  the  deed  1780  as 
John  Hamilton  had ;  but  that  is  just  no  right  at  all,  as  it  was  a  manifest  attempt  to 
violate  the  obligation  he  incurred  when  he  accepted  the  estate  under  the  entail  1688,  by 
interpolating  another  branch  [14]  of  substitutes  between  himself  and  the  pursuer,  in 
violation  of  hex  jus  erediH. 

The  defender  pleaded — There  can  be  no  doubt  that,  laying  aside  the  destination  in 
the  charter  1742,  and  all  the  deeds  on  which  it  proceeded,  that  the  defender  is  heir 
under  the  original  entail  1688,  in  preference  to  the  pursuer,  being  the  heir-female  of  the 
body  of  John  Lord  Bargany.  Irritancy  being  now  out  of  the  question,  the  entail  stands 
as  it  originally  did.  The  pursuer,  therefore,  in  order  to  succeed,  must  make  out  that 
she  is  called  to  the  succession  by  a  new  and  posterior  title,  in  itself  exclusive  of  the  right 
of  saccession,  which  would  otherwise  be  competent  under  the  entail  1688 ;  and,  further, 
that  it  is  binding  and  effectual  as  a  prescriptive  right  against  the  defender  as  the  true 
hair  of  the  original  entail.  This  she  attempts  to  do  by  the  charter  1742.  But»  if  the 
legal  and  technical  meaning  of  the  destination  in  that  charter  is  not  exclusively  to  be 
attended  to,  it  must  be  competent  to  consider  the  whole  acts  and  deeds  on  which  that 
charter  proceeded,  in  order  to  ascertain  what  the  actual  intention  was  in  making  the 
destination  in  these  terms.  If  it  is  competent  to  refer  to  the  deed  of  repudiation,  in 
order  to  shew  that  Sir  Hew  had  rejected  the  estate,  it  must  also  be  competent  to  refer 
to  every  clause  in  that  deed,  and  particularly  the  clause  of  reservation  in  favour  of  Sir 
Hew  and  his  descendants, 
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The  deed  of  repudiation  was  engroeeed  at  fall  length  in  the  decreet  of  dadanto  iq 
f avonr  of  John  Hamilton ;  and  the  decreet  proceeded,  *'  after  the  form  and  tenor  of  tht 
writs  befoTe  narrated."  The  retour  of  the  service  is  distinctly  made  to  depend  on  ills 
deed  of  repudiation  and  the  decreet  of  declarator.  The  charter  1742,  in  like  maniM^ 
proceeds,  not  by  any  implication  merely,  bnt  in  express  words,  on  the  decreet  d 
declarator,  and  specially  on  the  deed  of  repudiation ;  and  these  afforded  it  no  groond  d 
support  against  the  descendants  of  Sir  Hew,  the  undoubted  heir  of  entail.  Prom  all 
this,  it  is  clear  that  it  was  not  intended  by  Sir  Hew  in  repudiating,  or  by  John  Hamilton 
in  accepting  of  the  repudiation,  and  taking  the  decree  in  terms  of  it^  and  forming  the 
title  by  retour  and  chsrter,  to  extinguish  the  right  of  Sir  Hew  and  his  descendant^  sod 
let  in  the  remote  substitutes  of  the  entail  in  preference  to  them.  The  authorities  re- 
ferred to  by  the  pursuer,  on  the  ground  of  the  reservation  in  the  deed  of  repudiation  not 
having  entered  any  record,  or  not  being  engrossed  in  the  charter  1742,  have  no  ml 
relation  to  the  subject  They  relate  to  ti^e  distinction  of  real  and  personal  in  a  questka 
with  a  purchaser  or  other  singular  successor,  and  could  be  of  no  weight  in  a  questkai 
between  the  descendant  of  Sir  Hew  Dalrymple  and  John  Hamilton,  and  still  less  in  t 
question  between  him  in  the  right  of  himself  and  John  Hamilton,  and  the  poisner.  It 
is  equally  manifest  that^  when  positive  prescription  stands  on  the  title  of  a  charter  sad 
single  sasine,  the  charter,  as  a  part  of  that  title,  must  be  referred  to ;  and  that^  from  Um 
nature  of  it  in  the  present  case,  the  whole  was  inherently  of  a  conditional  sad 
[ISIqualified  nature,  which  depended  on  the  warrants  on  which  it  proceeded. 

The  defender  has  no  occasion  to  reduce  the  retour  of  John  Hamilton's  service^  i( 
either  in  his  own  right  or  that  of  John  Hamilton,  he  has  in  his  own  person  aufikient 
titles  to  defend  his  possession  against  all  other  parties.  But^  if  it  were  at  all  necessary, 
it  would  be  quite  competent  for  him  to  reduce  the  retour.  There  were  from  the  firrt 
passing  of  the  Act  1617,  c.  13,  great  doubts  as  to  the  precise  meaning  and  effect  of  it; 
M^Kenasufs  Observatiofu;  Lamb  against  Anderson,  10th  January  1673,  Stair^YoL  iL  pi  148; 
M^Ketm^s  SupplemerU  to  Ohmrvaiions  on  Stai.  But  it  is  quite  a  settled  point  that  this  pre- 
scription has  no  effect  against  the  party  served,  or  to  vest  a  right  in  any  other  party  to  the 
prejudice  of  his  rights  or  deeds  j  Erskine^  b.  iii.  tit.  7,  sect  19.  John  Hsmilton  mighty 
therefore,  have  reduced  the  retour  after  the  20  years,  even  supposing  that^  from  its 
nature,  it  could  have  required  redaction ;  and,  if  he  cotdd  do  so,  tiie  defender  must  have 
the  same  right.  The  pursuer  must  either  say  that  John  Hamilton  could  have  plesdad 
this  prescription  against  the  defender,  which  is  impossible,  in  the  face  of  the  deeds  <m 
which  it  proceeded,  or  that  she  could  have  pleaded  it  against  John  Hamilton  himself 
which  is  absurd,  and  contrary  to  the  settled  rule  of  law.  If  the  plea  of  the  pursuer  on 
this  point  were  well  founded,  it  must  have  had  the  same  force  if  John  Hamilton,  bj 
mere  itfurpo^um,  had  served  himself  heir  of  tailzie  and  provision  to  James  Lord  Bargsoji 
knowing  perfectiy  that  his  elder  brother  was  alive,  who  alone  possessed  the  character  of 
heir-female  of  John  Lord  Bargany.  If  the  Act  1617,  c.  13,  can  be  so  applied  in  a  esse 
like  the  present,  it  must  entirely  supersede  the  immediately  preceding  Act  of  the  ssme 
year  1617,  c  12 ;  for  a  title  of  property  might  be  established,  not  only  without  a  charter 
and  sasine,  or  two  or  more  sasines  standing  together,  as  a  title  for  prescriptive  posseesiaD, 
but  without  any  inf ef tment  at  all ;  for,  if  a  retour  as  heir  of  tailzie  and  provision  camiot 
in  any  case  be  reduced  after  20  years,  and  i^  standing  unreduced,  it  creates  an  insoper 
able  barrier  against  the  true  heir  obtaining  a  service  as  heir  of  tailzie  and  provisioD,  it  is 
evident  that,  whether  the  party  served  has  obtained  a  title  by  charter  and  sasine  or  so^ 
he  is  equally  in  a  condition  to  defend  himself  against  every  claim  which  may  be  made  bf 
another  asserting  his  right  to  the  character  of  heir  of  tailzie  and  provision  in  the  ssme 
estate. 

The  question  as  to  the  effect  of  the  destination  in  the  charter  1742,  "  to  the  other 
heirs  whatsoever  of  the  body  of  Joanna  Hamilton,"  can  only,  with  propriety,  be  resolfsd 
by  the  legal  and  technical  import  of  the  words  of  the  destination.  They  occur  in  the 
charter  of  a  land  estate,  and  in  a  deed  of  strict  entail,  having  a  strict  technical  import, 
which  has  a  known  and  settled  effect  in  the  law  of  Scotland,  and  does  not  admit  of 
having  that  legal  meaning  controlled  or  qualified  by  any  presumptions  or  referenoei 
drawn  from  extraneous  circumstances,  or  by  any  thing  short  of  a  positive  and  expresfi 
declaration  of  intention  in  the  instrument  [16]  itself;  Oraig^  Lib.  ii.  Dieg.  16,  sect  15; 
Earl  of  Selkirk  against  Duke  of  Hamilton,  8th  January  1740,  KUkerran;  Baillie  against 
Tennant,  17th  Juae  1766,  reversed  in  House  of  l^ords  26tb  Maroh  1770  j  Qa^ajsiQit 
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Maiqnis  of  Tweeddale,  20th  June  1771,  and  19th  Febroary  1772;  Hay  against  Hay, 
24th  July  1788;  Bichaxdson  against  Stewarts,  Qth  July  1821 ;  ErMne,  b.  iii  tit  8, 
sect  48.  The  same  is  the  rule  even  in  construing  a  will,  if  the  words  are  in  themselves 
dear,  and  have  a  technical  meaning ;  Maniica,  Lib.  iii.  tit  4,  sect  4 ;  Perrin  against 
Blake,  Hargraw^s  Tracts,  495 ;  Watson  against  Foxan,  2  East,  p.  38. 

The  terms  heirs  whatsoever  of  the  body  do  not  admit  of  two  meanings.  All  the 
examples  of  flexibility  are  taken  from  the  term  heirs  by  itself,  or  heirs  whatsoever  by 
itself,  without  the  addition  of  the  words,  of  the  body.  The  destination  in  the  charter 
1742  is  to  John  Hamilton,  described  as  the  second  son  of  Sir  Bobert  Dabymple  and 
Joanna  Hamilton,  and  the  heirs  of  his  body,  whom  failing,  to  the  other  heirs  whatsoever 
of  the  body  of  Sir  Bobert  and  Joanna.  The  "  other  heirs  of  their  bodies;'^  the  heirs 
other  than  John  and  his  issue,  were  all  their  other  children,  and  all  the  descendants  of 
these  children.  As  there  are  none  of  the  heirs  specially  mentioned  in  the  previous 
clause,  except  John  Hamilton  and  the  heirs  of  his  body,  none  of  them  cax)  be  excluded 
from  tike  general  substitution  by  the  implication  of  the  word  other,  except  John  Hamilton 
himself  and  his  issue.  This,  it  is  admitted,  would  be  the  case  if  it  were  an  original 
charter ;  but  it  is  the  very  same  thing  here,  as  the  douse  of  destination  itself  affords  no 
means  of  discovering  what  it  was  which  brought  the  title  into  the  person  of  John 
Hamilton,  though  he  was  only  the  second  son.  There  was  nothing  to  hinder  the  succes- 
sion from  reverting  to  Sir  Hew  and  his  descendants,  who  were  the  true  heirs  of  the 
entail  1688.  The  title  of  John  Hamilton  was  irregular  and  inept ;  and  surely  the  most 
proper  thing  he  could  do,  independent  of  all  reservation,  was  to  tdce  the  titles  in  such  a 
way  that,  on  his  failure,  the  true  heirs  might  take  up  the  estate  without  difficulty.  The 
possibility  of  the  succession  to  an  estate  being  taken  by  a  postponed  heir  in  the  substitu- 
tion, and  reverting  to  a  prior  heir,  is  not  truly  involved  in  this  discussion,  as  the  question 
here  is  on  a  special  title  of  destination.  But  there  is  no  impossibility  in  such  reverting 
of  the  succession;  and  it  has  frequently  occurred;  Lord  Mountstewart  against  Lady 
Elizabeth  M'Eenzie,  2d  January  1708,  Fount,  Forbes;  M^Kinnon  ajminst  M'Einnon, 
16th  June  1756.  There  was  nothing  to  hinder  Sir  Hew  or  his  descendants  from  serving 
heir  of  tailzie  and  provision  to  John  Hamilton  under  the  investiture  1742,  as  being  the 
nearest  of  the  '* other  heirs  whatsoever  of  the  body"  of  Joanna  Hamilton,  of  course 
subject  to  all  the  conditions  of  that  right  which  comprehended  the  limitations  of  the 
entail  1688. 

There  are  no  termini  habHes  to  enable  the  pursuer  to  plead  preemption  on  the 
investiture  1742  against  the  defender  as  the  heir  of  the  entail  1688.  The  deed  by  John 
Hamilton  in  1780,  disponed  the  estate  to  the  granter  and  the  heirs  of  his  body,  whom 
[17]  failing,  to  his  brother  Sir  Hew  and  the  heirs  whatsoever  of  his  body ;  and  thef  plea 
of  &e  pursuer  necessarily  must  be,  that,  by  the  title  under  which  John  Hamilton 
previously  possessed  the  estate,  he  had  not  power  to  execute  that  deed,  and  that  he  had 
not  power  to  execute  it  especially  as  being  in  prejudice  of  the  pursuer.  She  must 
establish  that  there  was  a  title  of  possession  in  John  Hamilton,  and  the  only  title  which 
he  had,  by  which  there  was  s^jus  erediti  in  her  favour  preventing  him  from  executing 
such  a  deed,  and  that  that  title  had  been  secured  by  prescription  against  the  claims  of 
the  defender  on  a  preferable  title.  There  is  such  a  title  in  the  entail  1688,  if  John 
Hamilton  had  possessed  on  that  title  alone — if  it  were  adverse  to  the  deed  1780 — and  if 
the  pursuer  had  been  entitled  to  found  on  it  as  a  creditor.  But  she  can  never  be  entitled 
to  found  on  the  investiture  1742,  which  was  John  Hamilton's  own  act^  and  on  John 
Hamilton's  own  possession  on  it,  as  creating  by  prescription  a  title  in  her  person  to  im- 
peach the  deed  of  John  Hamilton  himself,  and  an  investiture  completed  in  his  own 
person  on  that  deed.  There  is  no  point  more  clearly  settled  in  the  law  of  prescription, 
than  that  a  man  can  never  prescribe  against  himself,  nor  against  his  own  acts,  for  this 
plain  reason,  that  as  Tie  has  the  possession,  though  there  may  be  a  title  of  prescription, 
prescription  can  never  run  in  favour  of  another  party  against  him ;  Smith  and  Bogle 
against  Gray,  30th  June  1752,  KUkerran;  Durham  against  Durham,  24th  November 
1802  ;  ZuiUe  against  Morrison,  4th  March  1813.  And  as  all  the  rights  of  John  Hamilton 
under  his  investiture  1742  are  carried  to  the  defender  by  the  deed  1780,  such  a  plea  of 
prescription  cannot  be  maintained  by  the  pursuer  against  the  defender  on  the  possession 
of  his  author,  and  against  the  powers  of  that  author  in  executing  his  deed. 

The  defender  having  all  the  rights  of  John  Hamilton  vested  in  him,  and  having  his 
pwn  paramount  right  (M9  heir  under  the  original  entftil,  may  defend  bis  possession  on 
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both  or  either  of  these  titles ;  he  is  therefore  in  a  situatioii,  without  any  reduction,  to 
stand  upon  his  own  title  under  the  entail  1688,  as  sufficient  for  his  defence  against  any 
reduction  of  the  deed  1780,  by  any  party  who  deriyes  no  right  from  John  Hamilton, 
apd  who  does  not  represent  him,  and  who,  if  she  did,  would  be  bound  by  the  deed 
sought  to  be  reduced. 

The  charter  1742,  showing  that  John  Hamilton  had  no  title  to  the  character  is 
which  it  was  granted  to  him,  except  what  depended  on  the  special  deeds  redted, 
prescription  could  never  run  on  such  a  titie  against  the  rights  of  those  whose  cansent 
stood  engrossed  in  the  titie  itself,  and  whose  rights  were  expressly  reserved,  and  still 
less  against  the  rights  of  heirs  of  tailzie  who  were  unborn,  but  were  still  defended  hj 
the  reservation.  Prescriptive  possession  might  establish  the  right  such  as  it  was,  bat 
could  not  alter  the  nature  of  it. 

But  there  was  not  in  fact  possession  on  the  investiture  1742  for  forty  years,  aa 
within  that  time  John  Hamilton  executed  the  [18]  deed  1780.  Supposing^  tSierefore, 
that  the  pursuer  were  entitied  to  avail  herself  of  John  Hamilton's  possession  m 
establishing  in  her  favour  a  prescriptive  right  against  John  Hamilton's  grantee,  she 
cannot  take  more  possession  than  that  which  stood  on  the  titie  of  her  alleged  prescrip- 
tion exclusively.  If  the  destination  of  that  titie  was  altered,  and  an  investiture  made 
which  excluded  her,  it  would  be  absurd  to  say  she  is  entitied  to  hold  the  prescription  ii 
still  running  by  continuing  to  ascribe  the  possession  to  the  investiture,  which  bad  been 
so  far  altered  as  to  render  it  no  longer  a  titie  available  to  her.  The  deed  1780  was  not 
a  mere  mortis  eauua  undelivered  settlement  in  favour  of  heirs;  it  was  completed  b? 
infef tment ;  and,  without  reducing  this  investiture  upon  some  better  titie,  the  fee  could 
not  be  taken  up  as  it  stood  vested  in  John  Hamilton,  except  by  service  as  heir  of 
provision  to  him  under  this  investiture.  The  infef  tment  in  1780,  therefore,  beyond  all 
doubt,  was  his  proper  titie  of  possession  from  its  date  till  his  own  death.  But  the 
prescription  necessanly  ceased  in  1780  for  another  reason.  In  so  far  as  the  pursuer 
could  have  any  interest  in  the  investiture  1742,  as  giving  her  a  preference.  Sir  Hew 
and  his  descendants  had  no  longer  any  interest  to  challenge  it  after  infeftment  wu 
taken  on  the  deed  1780,  as  tbey  saw  the  estate  specially  destined  to  them  on  the 
ftulure  of  John  Hamilton  and  his  issue ;  and  as  to  any  other  interest  they  might  hsTS 
had,  it  19BBJU8  teriii  to  the  pursuer  whether  they  chose  to  proceed  on  that  interest  or 
not,  or  be  satisfied  with  having  the  estate  restored  to  them  on  John  Hamilton's  death 
It  is  of  no  consequence  that  the  defender's  titles  are  at  present  made  up  on  the 
investiture  1780,  and  that  he  has  held  that  and  the  previous  titie  of  1742,  to  give  him 
a  prescriptive  right  to  the  estate  independent  of  any  other.  He  is  still  heir  apparent 
under  the  entail  1688 ;  and  if  the  only  consequence  of  setting  aside  the  investiture 
1780,  and  his  tities  made  up  on  it,  would  be  to  bring  forward  his  other  undisputed 
title,  the  pursuer  has  no  interest  to  insist  in  the  present  reduction,  as  the  defender 
would  have  another  titie  which  would  completely  exclude  her. 

The  Court,  in  terms  of  the  remit  from  the  House  of  Lords,  required  the  opinions  of 
the  Judges  of  the  First  Division,  and  of  the  permanent  Lords  Ordinary,  who  unani- 
mously concurred  in  the  following  opinion  in  favour  of  the  defender. 

We  have  attentively  perused  the  memorials  in  this  cause,  and  have  considered  the 
different  points  of  law  which  occur  therein ;  and  after  having  had  several  conferences  on 
the  subject,  we  have  come  unanimously  to  the  following  opinion : — 

Imo,  We  hold  it  to  be  now  a  fixed  and  unalterable  point,  that  neither  by  the 
transactions  assumed  as  the  grounds  of  the  charter  1742,  nor  by  that  charter,  was  there 
a  contravention  committed  by  Sir  Hew  Dalrymple  against  the  entail  1688. 

[19]  2(2o,  As  Sir  Hew  did  not  forfeit,  he  and  his  descendants  still  continued  the 
nearest  and  true  heirs  under  the  entail  1688;  though  by  the  charter  1742,  theylsy 
under  a  temporary  and  defeasible  exclusion,  of  which  afterwards. 

3rio,  The  deed  of  repudiation  by  Sir  Hew  did  not  deprive  him  or  his  descendants  of 
their  character  as  heirs  of  entail. 

For,  in  point  of  fact.  Sir  Hew  did  repudiate  only  for  himself  personally,  and  not  for 
his  descendants,  the  right  of  whom,  under  the  entail  1688,  was  expressly  reserved. 

Sir  Hew's  repudiation  for  himself  personally  was  further  qualified  by  a  reservation 
of  his  own  right  under  the  entail  1688,  and  of  his  power  to  assert  it  whenever  he 
thought  proper,  of  which  afterwards. 

Jn  point  of  law,  Sir  ^ew  could  not  Teuouuce  for  his  dosceodants  by  the  4s^  ^ 
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repudiatioiL  We  are  of  opinion,  that  by  the  law  of  Scotland,  if  Sir  Hew  had  taken  it 
upon  him  expressly  to  repudiate  or  renounce  the  right  of  succession  for  his  descendants, 
the  deed  would  have  been  totaUy  ineffectual,  because  he  was  not  in  tihdo  to  grant  it^ 
or  any  other  deed  which  could  affect  the  estate,  or  their  right  of  succession  to  the 
estate.  For  Sir  Hew  never  was  infef t  in  it,  and  had  not  even  a  personal  right  to  it 
He  had  only  the  privileges  of  an  apparent  heir,  by  means  of  which  he  was  entitled  to  a 
beneficial  possession  of  the  lands  under  some  restrictions ;  but  without  entering  himself 
as  heir,  he  had  no  right  to  the  lands,  either  real  or  personal,  and  had  no  power  over  the 
titles  or  investitures.  Sir  Hew,  therefore,  had  no  power,  by  any  deed,  to  affect  the 
entail,  or  the  condition  of  the  other  heirs,  even  those  heirs,  his  descendants,  who  might 
have  been  forfeited  if  he  had  contravened. 

Therefore  the  present  Sir  Hew,  who  was  not  included  in,  nor  affected  by  the  deed 
of  repudiation  by  his  grandfather,  remains  the  true  heir  under  the  tailzie  1688. 

4to,  We  are  also  clearly  of  opinion,  that  Sir  Hew  is  the  true  heir  under  the 
charter  1742. 

That  charter  carries  the  estate  to  John  Hamilton,  and  the  heirs  whatsoever  of  his 
body,  whom  failing  "  to  the  othbb  heirs  whatsomever  of  the  body,  of  the  said  Dame 
Joanna  Hamilton." 

At  that  moment  Sir  Hew  not  only  was  one  of  those  heirs,  but  he  was  the  first  and 
nearest  of  those  other  heirs  called  by  the  charter* 

If  A  is  the  eldest  son,  and  B  the  second  son  of  their  father  C,  and  £  makes  a 
settlement  on  himself,  and  the  heirs  of  his  body,  whom  failing,  on  the  "  other  "  heirs  of 
the  body  of  his  father  C,  this,  on  failure  of  B  and  his  heirs,  would  carry  the  estate  to  A 
and  his  descendants;  and  if  so,  the  charter  1742  in  like  manner  carries  the  estate  to 
the  descendants  of  Sir  Hew.  This  would  have  been  unquestionable  if  it  had  been  an 
original  charter,  and  so  it  is  admitted  by  the  pursuer.  But  we  are  of  opinion  that  it 
makes  no  difference  whether  this  be  taken  as  an  original  charter  or  not,  because  the 
meaning  [20]  of  a  feudal  investiture  cannot  be  changed  or  affected  by  extraneous  deeds 
or  circumstancea  Its  meaning,  and  the  import  of  the  words  used  in  it,  must  be 
gathered  from  those  words,  as  used  in  that  deed ;  and,  therefore,  unless  by  some  other 
clause  in  the  charter  1742  it  can  be  shewn  that  the  words  ^*ot?ier  heirs  of  the  body" 
were  intended  not  to  include  Sir  Hew,  they  must  be  taken  to  include  him,  as  in  fact^ 
by  plain  and  evident  construction,  they  do  include  him.  The  only  persons  called 
antecedently  to  the  substitution  of  the  oilier  heirs  are  John  Hamilton  and  the  heirs  of 
his  body.  Therefore,  the  "other"  heirs  must  mean  aU  the  heirs  other  than  John 
Hamilton  and  his  descendants.  If  Sir  Hew,  or  any  other  branch,  is  to  be  excluded,  it 
can  only  be  by  implication  and  surmise ;  for,  by  grammatical  construction,  they  are  not 
excluded.     Aiid  by  the  technical  construction  they  are  expressly  included. 

But  even  in  the  case  of  an  ambiguity  in  the  expression  of  an  investiture  upon  an 
entail^  we  hold  it  to  be  quite  dear  that  a  deviation  from  the  original  entail  is  never  to 
be  presumed. 

It  is  argued  by  the  pursuer  that  succession  cannot  revert  or  ascend. 

But  the  succession  never  descended  to  John  Hamilton,  and  could  not  be  said  to 
ascend  by  the  succession  of  Sir  Hew ;  for  John  Hamilton  was  a  mere  intruder,  who 
could  not  succeed  as  heir  to  the  estate  without  the  forfeiture  of  Sir  Hew.  John's 
service  was  a  mere  nullity  in  every  point  of  view,  and  so  was  the  charter  1742.  The 
descendants  of  old  Sir  Hew  are  therefore  entitled  to  the  succession,  not  as  heirs  of  John, 
but  in  their  own  places  as  heirs  prior  to  him,  without  any  ascent  in  the  right  of 
succession,  though,  defactOy  an  intruder  had,  for  a  number  of  years,  been  in  possession 
of  the  estate  upon  erroneous  titles. 

They  are  evidently  in  the  same  situation  with  all  other  heirs  of  entail  whose  right 
for  a  time  has  been  usurped ;  and  we  hold  it  to  be  clear,  that  though  an  heir  of  entail, 
who  is  prior  in  the  destination,  and  entitled  to  succeed,  should,  from  absence  or 
ignorance  of  his  own  right,  want  of  means,  or  incapacity  to  enforce  it^  negligence  of  his 
agents,  and  various  other  circumstances,  give  an  opportunity  to  another  heir,  who  is 
called  after  him  in  the  destination,  to  take  possession  of  the  entailed  estate,  and  infeft 
himself  in  it^  this  would  not  operate  as  a  legal  exclusion  of  the  prior  heir  and  his 
descendants.  In  such  a  case,  the  rightful  heirs  cannot  lose  their  right  of  succession  but 
by  prescription.  And  as  it  would  be  competent  to  them,  or  any  of  them,  to  challenge 
the  title  of  the  intruder,  so  by  the  entail  they  would  have  right  in  their  order  to  succeed 
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to  him  after  hia  death ;  and  when  they  are  called  by  the  intrader'e  own  inveetifeara^  in 
their  proper  places  according  to  the  entail,  there  is  an  exact  conformity  between  tb 
investiture  and  the  entail,  cu  to  their  right  of  succeeding  to  him,  the  intruder,  if  they 
should  not  in  his  own  lifetime  insist  on  their  right  This  applies  not  only  to  John 
ELamiltOD,  but  to  the  heirs  of  his  body  called  by  the  investiture  1742,  who  were  [21]  is 
no  better  situation  than  John  Hamilton  himself ;  and  as  John  Hamilton  died  without 
heirs  of  his  body,  the  succession  opens  to  Sir  Hew,  not  as  an  heir  of  John,  but  as  a 
prior  heir,  who  does  not  take  by  ascending  or  going  back  in  the  destination,  but  hj  a 
lawful  assumption  of  his  own  prior  right.  As  a  convenient  mode  of  making  up  his 
titles,  aod  to  save  time,  and  the  expence  of  reducing  the  charter  1742,  Sir  Hew  may,  ae 
has  been  frequently  done  in  similar  cases,  serve  himself  as  heir  under  it^  but  this  ii 
mere  matter  of  form,  as  his  subetantial  right  and  title  to  the  estate  is  as  heir  under  the 
entaU  1688. 

5to,  So  far  as  regards  the  ctetucU  intention  of  parties,  we  are  of  opinion,  that  Sir 
Hew  and  his  descendants-  are  plainly  intended  by  the  words  "  other  heirs.** 

If  it  were  competent  to  have  recourse  to  extraneous  deeds  and  drcumetances,  to 
interpret  the  meaning  of  these  words  in  the  charter  1742,  and  thereby  to  ascertain  the 
actual  intention  of  the  parties,  it  is  evident  that  the  charter  must  be  considered  not  bj 
itself,  but  along  with  such  circumstances.  In  this  view,  certainly,  the  deed  of  repudia- 
tion by  Sir  Hew,  and  the  decree  of  this  Court  reciting  it  at  length,  and  appointing  John 
Hamilton  to  be  served  heir  in  terms  thereof,  must  be  principally  looked  to ;  and  in  that 
deed  of  repudiation  the  right  of  Sir  Hew  and  his  descendants  is  expressly  reserved. 

As  to  the  iutention  of  John  Hamilton,  it  was  evidently  to  prefer  Sir  Hew  and  hii 
descendants  to  all  the  other  heirs  of  entail,  excepting  the  heirs  of  his  own  body,  who 
are  called  first  after  himself ;  for  in  the  charter  1742,  no  notice  is  taken  of  Robert  and 
his  heirs,  though  referred  to  in  the  deed  of  repudiation.  And  his  intention  to  prefer 
Sir  Hew  and  his  descendants  to  all  the  other  heirs  of  entail,  is  farther  proved  by  hii 
summons  of  declarator,  which  expressly  sets  forth  the  deed  of  repudiation,  which  was 
recorded  in  the  books  of  Council  and  Session,  and  which  also  engrosses  verbatim  tiie 
clause  of  reservation.  Now,  as  this  was  his  only  shadow  of  title,  and  by  which  he  was 
bound,  not  only  in  gratitude,  but  in  strict  law,  since  he  accepted  of,  and  founded  on  it 
as  his  only  title,  it  is  impossible  to  doubt  that  his  intention  in  framing  the  charter  1742, 
was  to  give  effect  to  the  reservation,  and  that  he  used  the  appropriate  and  techaical 
words,  '*  other  heirs  of  the  body,"  purposely  as  including  Sir  Hew  and  his  descendants, 
which  is  the  true  and  correct  import  of  the  words. 

The  terms  of  the  North  Berwick  entail,  and  the  different  alterations  of  it  made,  or 
intended,  have  been  introduced  into  the  argument^  but  we  think  without  any  immediata 
connexion  with  the  points  in  this  cause.  But  the  fact  appearing  from  the  Nottii 
Berwick  entail,  that  if  only  one  heir-male  of  the  marriage  existed,  he  should  be  entitled 
to  hold  both  estates,  is  material  in  considering  the  question  as  to  the  actual  intention  of 
parties  in  framing  the  charter  1742. 

By  the  law  of  Scotland,  an  heir  of  entail  cannot  be  deprived  of  [22]  his  right  to 
succeed  to  the  entailed  estate,  except  in  one  of  two  ways.  Either,  Is^,  By  an  irritancy 
and  forfeiture  declared  against  himself,  or  against  his  ancestor,  and  directed  against  that 
ancestor  and  his  descendants ;  or,  2dly^  By  prescription,  as  a  foundation  for  which  the 
law  requires  that  the  estate  should  be  possessed  for  40  years  continually,  and  without 
interruption,  under  titles  and  an  investiture,  by  which  the  heir  is  excluded  from  tiie 
succession.     In  this  way,  and  in  no  other,  can  prescription  operate  against  the  heir. 

These  propositions  are,  in  our  opinion,  indisputable ;  and  if  so,  they  are  dedaive  of 
the  present  case,  whatever  views  may  be  taken,  either  of  the  object  and  intention  of 
parties,  or  of  the  construction  and  import  of  those  deeds,  as  to  the  effect  of  which  partiee 
are  at  variance,  or  which  afford  room  for  any  dispute : — 

Firsts  Sir  Hew  Hamilton  is  the  heir  now  entitled  to  succeed  in  terms  of  the  enteii 
1688. 

Second^  His  right  is  not  affected  by  any  of  the  conditions  of  the  entail,  and  haa  not 
been  lost  or  destroyed  by  any  declarator  of  irritancy  or  forfeiture. 

Thirds  His  right  is  not  excluded  by  prescription. 

For  the  only  investiture  under  which  it  can  be  said  that  his  right  is  excluded  is  that 
which  followed  on  the  charter  1742. 

But  under  the  above-mentioned  investiture   1742  the  estate  was  not  possessed 
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for  40  yean,  the  period  of  prescription  ;  for  in  1780  there  wag  a  new  investiture  made 
ixp  in  the  person  of  John  Hamilton,  who  then  and  afterwards  possessed  the  estate ;  and, 
l>y  the  new  investiture,  the  right  of  Sir  Hew,  the  heir  of  entaU,  to  succeed  to  the  estate, 
^^as  not  excluded,  but  was  expressly  recognized.  Thus,  the  estate  was  possessed,  not  for 
40,  but  only  for  38  years,  under  an  investiture  by  which  Sir  HeVs  right  of  succession 
cfluo,  even  constructively,  be  held  as  excluded.  It  is  therefore  impossible  that  his  right 
ahould  be  extinguished  or  lost  by  prescription. 

Neither  of  the  parties  have  disputed  the  validity  of  the  charter  1742 ;  but  we  think 
it  necessary  to  make  some  observations  on  that  subject. 

It  is  evident  that  the  charter  1742  could  have  been  set  aside  as  erroneous  by  any 
one  of  the  heirs  of  entail,  including  the  repudiator,  or  any  of  his  descendants.  We  con^- 
ceive  that  the  deed  of  repudiation,  and  the  service  and  decree  of  declarator  1740,  which 
were  the  foundation  of  the  charter  1742,  were  all  deeds  so  erroneous,  that  the  charter 
could  not  have  been  supported  by  them,  or  any  of  them ;  for  the  Court  could  never 
have  passed  that  decree  if  any  opposition  had  been  made  to  it ;  and,  besides,  the  charter 
would  have  been  reducible,  as  being  disconform  to  the  warrants  on  which  it  proceeded. 
But  the  charter  1742  was  altered  by  the  investiture  1780 ;  and  we  think  that,  whether 
the  deed  1780,  and  infeftment  upon  it,  were  or  were  not  reducible,  they  were  titles  of 
possession  sufficient  to  stop  the  course  of  prescrip- [23] -tion,  in  so  far  as  it  may  be 
supposed  to  have  been  running  against  the  heirs  who  were  not  called  by  the  investiture 
1742 ;  and  subsequently  to  the  investiture  1780,  prescription  could  no  longer  run  upon 
the  investiture  1742  in  favour  of  Mrs.  Fullarton.  From  these  considerations,  we  are  of 
opinion,  that  no  prescription  has  run  upon  the  charter  1742,  either  against  or  in  favour 
of  any  of  the  heirs  of  entail,  unless  it  be  on  the  supposition,  which  we  think  is  correcti 
that  Sir  Hew  and  his  descendants  were  called  by  the  charter,  in  which  case  we  are  of 
opinion,  that  prescription  ran  in  their  favour,  and  therefore  in  favour  of  the  defender  in 
this  action,  against  the  pursuer,  and  the  substitutes  after  her.  We  are  therefore  of 
opinion  that  Sir  Hew,  the  defender,  has  a  sufficient  title  and  interest  to  reduce  the 
charter  1742,  if  he  is  not  called  by  that  charter,  or  if  the  deed  1780  shall  be  reduced, 
though  none  of  the  other  heirs  of  entail  has  such  a  title,  excepting  the  descendants  of 
Sir  Hew,  who  granted  the  deed  of  repudiation. 

Whether  it  is  necessary  for  Sir  Hew  to  bring  an  action  for  reducing  the  deed  1742, 
as  a  defence  against  the  pursuer  in  the  present  action,  is  another  question,  and  we  think 
it  is  not  necessary;  for  whether  prescription  has  run  upon  the  deed  1742  or  not,  the 
case  seems  to  be  equally  unfavourable  to  the  pursuer.  If  prescription  has  hot  run  upon 
ity  we  are  of  opinion,  that  it  could  be  opened  up  and  reduced,  whereby  the  destination 
of  the  entail  of  1688  would  be  restored,  and  Sir  HeVs  right  would  be  preferable  to 
that  of  the  pursuer.  If  prescription  has  run  in  favour  of  Sir  Hew,  it  must  necessarily 
have  been  upon  the  charter  1742,  and  deed  1780,  which  supposes  the  deed  1780  to  be 
effectual,  and  not  reducible  at  the  instance  of  the  pursuer.  At  all  events,  we  are  of 
opinion,  that  if  there  should  be  any  difficulty  in  the  construction  of  the  charter  1742, 
as  it  stands,  the  defender  could  immediately  get  quit  of  that  difficulty  by  a  reduction  of 
that  charter. 

7mo^  We  are  very  clearly  of  opinion,  that  no  difficulty  arises  from  the  retour  of  John 
Hamilton,  as  being  fortified  by  the  vicennial  prescription,  under  the  Act  1617. 

We  are  of  opinion,  that  the  vicennial  prescription  could  not  run  upon  that  retour, 
because  it  appears,  upon  the  face  of  the  retour  itself,  that  the  party  who  was  served 
heir  was  not^  and  could  not  be,  the  heir  of  the  person  who  died  last  vested  in  the  right. 
John  Hamilton  was  only  the  second  son  of  Joanna  Hamilton,  whereas  the  right  to  the 
estate  descended  to  his  eldest  brother  Sir  Hew  by  the  terms  of  the  Bargany  entail.  All 
this  appears  from  the  retour  itself,  which  was,  therefore,  a  mere  nullity.  We  think 
that  no  prescription  could  run  upon  such  a  retour,  as  it  is  a  general  rule  of  law,  that 
prescription  does  not  cover  defects  that  appear  upon  the  face  of  the  writing  upon  which 
prescription  is  pleaded;  and,  as  it  appears,  upon  the  face  of  the  retour,  that  John  was 
not  heir,  it  proves  that  fact,  but  cannot  prove  the  contrary  fact,  that  he  was  the  heir  of 
James  Lord  Bargany,  the  [21]  person  last  in  the  right.  The  retour  refers  to  the  judg- 
ment of  the  House  of  Lords  affirming  the  judgment  of  Court  of  Session,  ^*per  quam 
eomperium  fuit  quod  statua  de  Bargany  deseendit  ad  Dominum  Huganem  Dalrymple  de 
(kMeton  filium  naiu  maximum,"  &c.  *^et  quod  iUe  debet  iruerviri  hcerea  tallioiy"  &c. 
The  retour  then  refers  to  the  deed  of  repudiation,  "as  quoddam  ecriptum,"  &c.  **per 
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qtiod  repudiavU"  ftc.  *'  m  favorem  diet.  Joaimia  HamUion  proosimi  hcBredis  iaXUa^  At 
We  are  of  opinion  that  the  retour  of  John  Hamilton  could  not  have  protected  himalf 
against  a  redaction,  or  other  challenge  of  it ; — ^bat  we  are  farther  of  opinion,  tiiafc  a 
tetour,  though  correct  and  unexceptionable  ex  facie^  and  therefore  sufficient  to  protect 
the  person  served  as  heir,  after  the  vicennial  prescription,  ia  only  of  a  personal  natoie; 
and  though  it  may  protect  himself  personally,  cannot,  after  his  death,  affect,  the  right 
of  the  true  heir,  for  such  was  not  the  meaning  of  the  statute.  And  it  is  worthy  of 
remark,  that,  if  the  vicennial  prescription  had  been  available  to  the  heirs  of  the  pie- 
scriber,  so  as  to  exclude  the  true  heirs  of  the  investiture,  the  forty  years'  prescriptkni 
of  land  rights  would  by  necessary  consequence  have  been  done  away ;  and  in  every  cue 
of  titles  made  up  by  service  and  retour,  a  shorter  prescription  of  twenty  years  would 
have  been  established,  while,  in  the  case  of  titles  made  up  by  precept  of  dare  caudate 
abjudication  in  implement,  or  any  other  mode,  the  full  prescription  of  forty  years  would 
have  been  required.  It  is  evident,  that  a  vicennial  prescription  of  seisins,  proceeding 
upon  retours,  is  utterly  inconsistent  with  the  Act  establishing  the  forty  years'  piesoip- 
tion  in  its  very  terms,  by  which  it  is  provided,  that,  where  there  is  no  charter  extant^ 
the  party  must  shew  and  produce  instruments  of  seisin,  one  or  more,  standing  togetiier 
for  the  said  space  of  forty  years,  either  proceeding  upon  retours,  or  upon  precepts  of 
cUxre  eoTutat.  We  think,  therefore,  that  it  would  be  a  total  misconstruction  of  these 
two  acts,  as  they  must  be  taken  tc^ether,  to  hold  that  the  vicennial  prescription  is  of 
the  smallest  consequence  in  this  case. 

Lattly^  As  to  making  up  Sir  Hew's  title,  it  does  not  appear  to  us  that  there  is  any 
difficulty. 

ImOf  The  disposition  1780  is  a  good  title,  if  Mrs.  Fullarton  cannot  set  it  aside, 
which  she  cannot,  because  we  hold  it  to  be  clear  that  Sir  Hew  can  reduce  the  charter 
1742,  which  is  Mrs.  Fullarton's  only  title,  if  it  shall  be  held  to  exclude  him,  and  revert 
to  the  original  entail,^^f  consequence  she  has  no  interest  to  reduce  the  deed  1780,  eveo 
if  she  were  called  in  preference  to  Sir  Hew,  by  the  charter  1742 ;  and  we  are  deadly  of 
opinion,  that  Sir  Hew  was  called  before  her  by  that  charter. 

2t2o,  He  may  be  served  heir  of  provision  under  the  deed  1742.  We  have  no  doubt, 
as  already  mentioned,  that  it  is  competent  to  the  true  heir  to  make  use  of  the  feudal 
title  erroneously  made  up  by  an  usurper,  as  a  convenient  mode  of  making  up  his  own 
title;  or, 

[261 3^u)i  Reducing  that  investiture,  and  disregarding  it  altogether,  he  may  be  served 
heir  to  James  Lord  Bargany,  under  the  entail  1688. 
Edinburgh^  22d  January  1824. 

(Signed)        C.  Hopb. 

Gbo.  Febottssok. 

Abohd.  Campebll. 

David  Roebbtson  Williamson  Ewabc 

Ad.  Gilubb. 

D,  Cathoabt. 

J.  Wolfe  Mubbat« 

A.  Maconoghib. 

J.  H.  Mackbnzib. 

John  Clbbk. 
Lards  Roherteon  and  Oraigie  were  of  opinion — ^That  in  consequence  of  the  deed  of 
repudiation,  and  the  retour  of  John  Hamilton,  he  became  the  true  heir  of  the  entail  1688, 
in  the  same  way  as  if  Sir  Hew  had  been  naturally  dead ;  that  the  titles  were  made  up 
under  that  entail ;  and  that  he  possessed  the  estate  under  no  other  limitations  or  condi- 
tions than  those  imposed  by  that  entail.     Tbat^  according  to  the  legal  meaning  of  the 
words  in  the  charter  1742,  the  pursuer  was  called  to  the  succession  of  the  estate,  John 
Hamilton  and  his  descendants,  and  Robert  Dalrymple  and  his  descendants  having  failed, 
and  that  the  charter  1742  being  the  only  valid  and  efifectual  title  under  which  John 
Hamilton  held,  or  could  hold  the  entailed  estate,  he  had  no  power  to  execute  the  deed 
1780  \  and  that,  therefore,  that  deed  could  have  no  effect  on  the  right  of  parties;  and  as 
John  Hamilton  possessed  the  estate  under  the  charter  and  sasine  1742,  without  inta^ 
ruption  for  more  than  forty  years,  every  person  having  a  right  and  interest  under  that 
charter  and  sasine,  has  acquired  a  vaUd  prescriptive  title  which  cannot  now  be  chal* 
lenged. 


P.e.  UM,  HX  VtL  HON.  M.  S'dLtAttTOK  D.  SIR  fi.  DALttlTMPLfi  fiAMlLTON.    793 


I^ontfo  Jagtice-Olerh,  OlmUee^  and  PUmiUy^  concurred  in  the  foUowing  jadgment 

The  Court  "  Find  that  the  defender,  under  the  construction  of  the  entail  executed 
by  Lord  Bargany  in  1688,  and  the  judgment  of  the  House  of  Lords  in  1739,  is  the 
nearest  heir  of  tailzie  and  provision  now  in  existence^  entitled  to  the  succession  of  the 
estate  of  Bargany  as  the  descendant  of  the  hody  of  the  eldest  heir-female  of  the  said 
John  Lord  Bargany,  and  that  no  contravention,  irritancy,  or  forfeiture,  ever  was  declared 
against  him,  his  father,  or  grandfather,  although  an  action  for  that  purpose  was  brought^ 
in  which  the  defender's  father  and  others  were  called  as  defenders,  and  in  which  decree 
of  ahsolvitor  was  pronounced  by  the  House  of  Lords;  and  find  that  this  being  the 
[26]  case,  no  act  whatever  of  Sir  Hew  Dalrymple,  the  defender's  grandfather,  could 
affect  the  interest  of  any  of  his  descendants  being  heirs  of  tailzie :  Find  that  nothing 
following  from  the  deed  of  repudiation  of  Sir  Hew  Dalrymple,  the  decreet  of  declarator, 
or  retour  of  John  EUimilton's  general  service,  could  in  law  deprive  the  defender  of  his 
right  of  succession  under  the  entail :  Find  that  the  defender,  by  the  destination  of  the 
charter  1742,  is,  according  both  to  its  legal  construction  and  its  true  intention,  called  to 
the  succession  of  the  estate  after  John  Hamilton  and  the  heirs  whatsoever  of  his  body ; 
and  that  if  it  were  now  necessary  for  the  purpose  of  completing  a  title  in  his  person,  it 
woold  be  in  the  power  of  the  defender  to  obtain  himself  served  heir  of  tailzie  and  pro- 
vision to  John  EfjBimilton,  as  the  person  last  infef t  in  the  estate :  Find,  that  even  if  the 
pursuer  could  constructively  be  held  entitled  to  the  benefit  of  the  charter  1742,  her 
right  has  not  been  secured  by  the  positive,  nor  that  of  the  defender  to  set  aside  the 
whole  proceedings  cut  off  by  the  negative  prescription ;  and  that  the  vicennial  prescrip- 
tion of  retours  is  not  applicable  to  the  case ;  anc^  therefore,  that  the  pursuer  can  have 
no  title  or  interest  to  challenge  the  deed  executed  by  John  Hamilton  in  1780,  by  which 
the  defender's  grandfather,  and  the  heirs  whatsoever  of  his  body,  were  directly  called  to 
the  succession  on  the  failure  of  John  Hamilton  and  the  heirs  whatsoever  of  his  body ; 
but  find  that,  for  defending  himself  in  this  action,  it  is  not  necessary  that  the  defender 
should  institute  any  process  of  reduction :  They,  therefore,  sustain  the  defences  now 
pleaded  for  the  defender  against  this  action,  assoilzie  from  the  whole  conclusions  of  the 
Ubely  and  decern."  ^ 

[Affirmed  (with  variations),  1  W.  and  a  410 ;  4  S.B.R.  (H.L.)  591.] 
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EoY,  Advocator. — Dean  of  Faculty,  Irving,  Forsyth. 

Young  and  Wilson,  Bespondents. — Lord  Advocate,  SoUcUor-Qeneral,  Alison. 

Juriedietion — Prisoner, — Found  that  this  Court  has  no  jurisdiction  in  an  application  for 
the  benefit  of  the  act  of  grace  by  a  person  imprisoned  for  payment  of  a  tax. 

Boy  was  imprisoned  in  the  jail  of  Lnrine,  ''in  virtue  of  a  warrant  granted  by  two  of 
the  commissioners  of  supply  for  the  district  of  Gunninghame  in  Ayrshire,  till  he  makes 
payment  of  the  sum  of  L3,  13s.  6d.  sterling,  being  duty  on  a  game  certificate,  left 
unpaid  by  him,  for  the  year  ending  Whitsunday  1822,  with  five  p.  cent  of  penalty 
thereon,  agreeable  to  an  order  of  one  of  the  Barons  of  Exchequer,  and  also  until  he  shall 
pay  the  just  and  legal  expence  incurred  in  doing  diligence  against  him  for  the  said  sum." 
Tlus  warrant  proceeded  on  a  schedule  and  oath  by  the  sub-collector  of  taxes  of  the 
persons  who  were  in  arrears  of  taxes ;  an  order  issued  by  the  Barons  of  Exchequer,  to 
the  commissioners  of  supply  for  Ayrshire ;  a  warrant  by  two  of  these  commissioners,  in 
terms  of  that  order,  for  poinding  and  distraining  for  these  arrears,  and  an  addition  of  five 
per  cent. ;  and  a  second  warrant  by  these  commissioners,  following  on  a  certificate  by 
the  sub-collector  of  taxes,  that  there  were  no  goods  to  be  distrained,  for  imprisonment, 
all  in  terms  of  the  Acts  52  Geo.  III.  c.  95,  and  43  Gea  IIL  c.  150. 

^  The  apeeches  of  the  Lord  Chancellor  and  Lord  Bedesdale  in  the  House  of  Lords, 
when  the  cause  was  remitted,  with  the  detailed  opinions  of  the  Court  at  advising,  are 
bound  up  with  the  papers  in  the  cause  in  the  Advocates'  Library. 
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Eoy  having  pr^adHted  an  applicatioa  to  the  magisteatea  for  the  benefit  of  the  act  of 
giace,  the  J,  at  firsts  awarded  him  an  aliment ;  and  appointed  the  incarcerating  cieditor 
to  pay  the  aliment^  or  to  shew  caoae  why  it  should  not  have  been  awarded.  Answen 
were  given  in  for  the  sab-collector,  and  for  the  solicitor  for  the  afEairs  of  taxes,  in  whieh 
they  contended  that  the  Act  1696  had  no  reference  to  debts  due  to  the  Grown,  and  that 
crown-debtors  had  no  title  to  the  benefit  of  that  Act  The  magistrates  recalled  the  inter- 
locutor awarding  aliment;  and  found  that  the  prisoner  was  not  entitled  to  reeeive 
aliment  from  the  incarceratois. 

A  bill  of  advocation  was  presented  by  Boy,  for  letters  of  advocation,  or  a  remit  to 
the  magistrates,  with  instructions  to  recal  their  interlocutor,  and  to  liberate  him,  in  ten» 
of  the  Act  1696,  in  respect  the  incarcerator  has  refused  to  furnish  an  aliment  £4803  ^^^ 
M'Kenzie,  Ordinary,  ordered  informations  to  the  Court ;  and  the  question  was  decided 
on  the  point  of  jurisdiction  alone. 

The  incarcerating  creditors  pleaded. — ^The  Court  of  Session  is  not  the  proper  fanm 
in  which  a  question  of  this  nature  should  be  discussed.  By  the  6th  of  Queen  Anne,  e. 
26,  sect  6,  the  jurisdiction  of  the  Court  of  Exchequer  extends  not  only  to  the  o(^ectuig 
of  all  the  revenues  and  debts  due  to  the  Crown  of  every  description,  but  also  to  ti» 
possession  and  keeping  of  such  funds.  Now,  the  present  question  undoubtedly  involTes 
**  the  possession  "  of  these  funds.  For,  if  the  Crown  is  to  be  found  liable  in  the  sums 
now  concluded  for,  they  must  be  paid  by  the  Sheriff  out  of  the  public  funds  in  his  bands, 
or  by  some  other  public  officer  out  of  the  public  funds,  while  the  Court  of  Exchequer  u 
vested  with  "  aU  powers,  authorities,  jurisdictions,  as  well  judicial  as  otherways,  for  yie 
hearing  and  determining  of  all  actions^  euiUt  and  queetiona^  in  law  or  equity,  toucfaii^ 
the  foresaid  revenues."  This  is  an  action  touching  the  revenues  of  the  Crown,  and  oob- 
sequenily  it  Mis  under  the  cognizance  of  the  Court  of  Exchequer. 

By  the  11th  section  of  the  statute,  all  the  persons  employed  in  collecting  or  mJMiagSwg 
the  revenues  of  the  Crown  are  subject  to  the  rules  and  oniers  of  the  Court  of  Exchequer. 
If  the  present  claim  is  sustained,  it  must  be  paid  by  some  officer  to  whom  the  dieposil 
of  the  revenue  is  delegated ;  and  when  this  officer  presents  his  accounts  in  Exchequer, 
if  the  Barons  were  to  refuse  to  pass  the  charges  set  down  to  meet  the  present  denttod, 
it  would  be  a  matter  falling  exclusively  under  the  cognizance  of  that  Supreme  Court; 
and  it  would  be  in  the  highest  degree  absurd  to  hold  that  the  Court  of  Session  is 
entitled  to  find  that  a  debt  is  due  by  the  Crown,  while,  in  the  Court  of  Exchequer  alone, 
that  debt  could  be  made  effectual  against  the  Crown's  funds. 

There  is  no  authority  for  holding  that  a  case  of  this  description,  which  has  nothing 
to  do  with  any  real  or  heritable  estate  in  Scotland,  but  relates  entirely  to  a  peis(mal 
debt  claimed  from  the  Crown,  can  be  brought  under  the  cognizance  of  the  Court  of 
Session.  On  the  contrary,  the  authorities  seems  to  be  all  the  other  way ;  Raxasaj 
against  Adderton,  17th  July  1747,  KUketran;  Lord  Hopetoun  against  Officers  of  State, 
15th  December  1807.  The  cases  where  the  Court  of  Session  have  judged,  in  mattezs 
which  went  to  affect  the  revenue  of  the  Crown^ — Ogilvie  against  Wingate,  29th  June 
1791,  Lesslie  against  Tweedie,  3d  December  1793,  Eobertson  against  Jardine,  6ch  Jolj 
1802 — were  all  competitions  between  a  writ  of  extent  issued  by  the  Crown,  and  the 
landlords'  hypothec,  in  which  either  the  objection  of  the  want  of  jurisdiction  was  not 
urged,  or  it  seemed  to  be  imagined,  that,  as  the  question  regarded  the  real  right  ti 
hypothec  competent  to  landlords,  it  fell  under  the  clause  of  tJ^e  statute  which  dedaies 
that  actions  relative  to  heritable  rights  shall  be  limited  to  the  Court  of  Session.  Besideii 
in  all  these  cases,  the  justices  of  peace  [461]  were  acting  in  matters  in  which  they  had 
jurisdiction  by  special  statute. 

If  the  advocator  thinks  himself  aggrieved  by  the  judgment  of  the  magistrates,  he 
may  complain  of  it  in  the  proper  court — ^in  the  Court  of  Exchequer — or  institute  a 
claim  directly  in  that  court 

The  advocator  j^Zeo^eef. — The  11th  section  of  the  Act  6th  of  Queen  Anne,  c  26,  bai 
plainly  no  reference  to  the  judicial  powers  of  the  Court  of  Exchequer,  but  vests  the 
judges  with  a  ministerial  power  -  of  ordering  and  directing  the  officers  of  the  revenue  as 
to  the  mode  of  exercising  their  respective  offices,  and  of  regulating  the  mode  in  which 
they  shall  account  for  the  funds  which  have  come  into  their  hands.  It  is  a  power 
precisely  the  same  with  that  exercised  in  still  more  plenitude  by  the  L(»ds  Commiv- 
sioners  of  the  Treasury,  and  is  quite  distinct  from  the  judicial  functions  of  the  Cooit 
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Although  the  enumeration  given  in  the  6di  section  of  the  statute,  which  confete 
he  proper  jurisdiction  of  the  Court  of  Exchequer,  is  certainly  very  ample  and  copious, 
ihis  is  clear,  that  the  statute  must  be  understood  as  framed  in  conformity  to  the  19th 
utide  of  the  Treaty  of  Union,  and  that  the  jurisdiction  conferred  is  confined  to  ques- 
ions  directly  involving  the  Crown's  right  to  what  is  claimed  as  revenue,  property,  debt, 
Forfeiture,  or  penalty,  and  the  validity  or  effect  of  writs  of  extent  or  other  diligence  in 
sieating  a  preference  over  the  funds  which  have  been  attached  for  securing  these  claims. 
But  there  is  no  question  here  as  to  the  validity  of  any  debt  claimed  by  the  Crown.  It 
is  not  disputed  that  the  sum  for  which  the  advocator  is  imprisoned  is  justly  due. 
(Neither  is  there  any  dispute  as  to  the  validity  of  the  application  or  the  warrant  on  which 
he  has  been  imprisoned.  It  is  quite  a  mistake  also  in  the  incarceiators  to  say,  than  the 
idvocator  is  claiming  a  debt  from  the  Crown.  He  does  not  say  that  the  Crown  owes 
bim  aliment^  or  is  bound  to  aliment  him.  He  admits  that  there  is  no  such  obligation, 
and  that  it  is  quite  optional  to  the  creditor  to  aliment  him  or  not  as  he  thinks  proper. 
What  he  demands  is,  not  aliment,  but  that  he  shall  be  set  at  liberty ;  and  he  rests  this 
demand  on  the  ground  that  the  incarcerators  do  not  chuse  to  aliment.  The  question  is 
not  one  of  debt,  but  of  personal  liberty. 

The  legislature,  in  permitting  incarceration  for  debt,  does  not  allow  the  debtor  to  be 
starved  at  the  same  time.    If  he  has  the  means,  he  must,  no  doubt,  maintain  himself ; 
but  when  he  has  nothing,  the  power  of  retaining  in  prison  is  only  given  under  condi- 
tion that  the  creditor  furnish  an  aliment ;  and  there  is  no  exception  made  of  the  Crown's 
debtors.     In  paying  this  aliment,  the  creditor  is  not  discharging  a  debt — he  is  voluntarily 
paying  the  necessary  price  for  the  power  of  detaining  his  debtor  in  jail.     In  refusing  to 
pay  it,  the  debtor  is  entitled  to  his  liberty,  and  is  entitled  to  demand  this  from  the 
magistrate.     There  ia  nothing  [462]  in  the  Act  of  Queen  Anne  which  gives  the  Court 
of  Exchequer  an  exclusive  jurisdiction  in  questions  as  to  the  liberty  of  the  subject,  or 
which  gives  any  jurisdiction  in  such  questions.    This  Court  ia  the  guaidian  of  this  liberty, 
and  wiU  not  feel  itself  precluded  from  giving  redress,  when  it  is  infringed,  from  any 
remote  and  indirect  effect  which  it  may  be  supposed  to  have  on  the  pecuniary  interest 
of  the  Crown.     The  cases  of  Bamsay  against  Adderton,  and  Lord  Hopetoun  against  the 
Officers  of  State,  ui  supra^  involved  (Urectly  and  solely  the  Crown's  rights  to  certain 
duties  and  forfeitures,  the  very  things  of  which  the  Court  of  Exchequer  is  declared  to 
have  the  cognizance :  whereas  the  present  question  affects  no  debt  or  pecuniary  claim 
of  the  Crown,  and  cannot  be  brought  by  any  fair  construction  under  any  one  article 
which  is  declared  by  the  statute  to  fall  under  the  exclusive  jurisdiction  of  that  Court 
In  the  case  of  Commiasioners  of  Supply  of  Wigtonshire  against  Heritors,  &c  of  St. 
Qoivox,  2l8t  Feb.  1823,  relative  to  a  pauper  lunatic  imprisoned  by  order  of  the  Court 
of  Justiciary,  the  Court  had  no  difficulty  as  to  the  juriiidiction,  although  there  was  a 
direct  claim  of  aliment  against  the  Crown.    And  a  question  is  now  in  dependence, 
^^unsay  against  the  Officers  of  State  and  Magistrates  of  Dundee,  which  has  been  selected 
to  be  tried  at  the  expence  of  the  Crown,  and  where  the  question  is,  whether  the  Crown 
or  the  magistrates  must  aliment  condemned  prisoners  subsequent  to  sentence.     So  far 
fmm  objecting  to  the  competency  of  the  Court,  this  case,  though  involving  a  direct  claim 
agunst  the  Crown,  has  been  brought  forward  with  the  concurrence  of  its  officers,  who 
tte  to  pay  the  whole  of  the  expence. 

There  is  no  other  form  in  which  it  is  possible  to  bring  under  review  of  any  other 
court  the  interlocutor  which  has  been  pronounced  by  the  magistrates.  The  Court  of 
Bzdiequer  has  no  form  of  process  by  which  the  advocator  has  it  in  his  power  to  demand 
a  trial  of  his  own  case.  A  petition  to  the  Barons  praying  for  relief  is  not  a  form  of 
demanding  a  review  of  the  judgment  of  an  inferior  court,  ea;  debiio  justiticB^  to  the  effect 
of  ascertaining  the  question  whether  the  act  of  grace  does  or  does  not  extend  to  debtors 
to  the  Crown. 

Lord  PUmUly. — This  is  a  very  important  case;  and  it  ia  the  first  that  has  been  tried 
tt  to  the  jurisdiction.  It  does  appear  to  me  that  the  objection  to  the  jurisdiction  is 
well  founded.  We  must  consider  what  is  the  debt  for  which  Eoy  was  imprisoned.  It 
iB  not  a  fine  or  penalty ;  it  is  for  payment  of  the  tax,  on  the  same  footing  as  the  house 
or  window-tax,  with  the  addition  of  five  per  cent,  which  is  not  a  penalty,  but  just  the 
*pfii  to  be  paid  by  those  who  do  not  pay  their  taxes.  He  had  been  shooting  without  a 
^^cence;  he  had  incurred  penalties;  and  I  understand  they  have  been  paid;  but  it  is 
not  for  these  penalties  that  he  has  been  incarcerated.    But  these  being  found  due  by 


£463]  the  ja0tioe6|  he  is  then  found  liable  for  t«he  tax,  and  not  till  then,  with  aaadditna 
of  five  per  cent  That  is  the  debt  which  he  has  incurred ;  and  i&  is  so  stated  in  tbt 
order  of  the  Barons.  It  is  important  to  attend  to  this  distinction,  as  to  the  actual  ddt 
for  which  he  has  been  incarcerated.  The  next  thiug  to  be  considered  is  the  procesi  bj 
which  this  tax  was  to  be  levied.  It  is  quite  plain  that  it  is  an  Exchequer  process  fnn 
beginning  to  end.  If  the  goods  had  been  levied,  there  would  have  beea  an  end  of  it ; 
but  if  they  are  not  levied,  there  is  authority  to  apply  for  a  warrant  for  imprisonmeat; 
and  he  is  imprisoned,  not  for  a  penally,  but  for  a  tax,  in  consequence  of  a  warrant  fioB 
Exchequer.  The  remedy,  therefor,  does  not  lie  here,  but  in  Exchequer.  It  is  said  he 
is  not  asking  payment  of  the  aliment^  but  his  liberation ;  but  is  it  not  plain  that  he  b 
demanding  his  liberty  only  in  the  event  of  non-payment  of  his  aliment  f  Is  not  this 
asking  aliment  from  the  collector  ?  I  will  make  only  one  observation  on  the  Act  of 
Parliament  53  €^o.  IIL  c.  21.  That  is  an  Act  authorising  the  commisaioners  of  costoaii 
and  excise  to  pay  certain  sums  in  their  hands.  It  proceeds  on  the  narrative,  "  wheresa, 
in  consequence  of  their  not  receiving  any  allowance  whereon  to  subsist  during  their  coa- 
finement^  distress  is  sometimes  suffered  by  poor  persons  confined  under  Exchequa 
process,  for  the  recovery  of  duties  and  penalties,  &c. ;"  and  then  it  authoriaes  the 
commissioners  "  to  cause  an  allowance,  not  exceeding  the  sum  of  7^  nor  leas  than  4|d. 
to  be  made  to  any  such  poor  person,  out  of  any  money  in  their  hands  respectively  aiie- 
ing  from  the  duties  of  customs  and  excise,  as  the  case  may  require."  An  important 
observation  has  been  made  on  this  statute,  when  you  come  to  the  merits  of  the  qaeetioii, 
that  this  Act  shows  that  there  were  no  means  of  getting  an  allowance  before  that  Acfit.  I 
can  see  no  answer  to  that  observation ;  bat  that  is  on  the  merits  of  the  question.  It  ie 
important^  however,  also  on  the  point  of  jurisdiction.  Thus,  in  a  case  where  tk» 
commissioners  are  authorised  to  pay  an  allowance,  how  is  this  Act  to  be  enforced  f  Is  it 
by  applying  to  the  Court  of  Session  to  give  an  order  on  the  commissioners  to  pay  the 
aUowauce  out  of  the  duties  1  Even  under  this  Act,  which  gives  direct  power  to  give  an 
allowance,  it  must  be  enforced  in  the  Court  of  Exchequer.  The  commissioners  are  not 
amenable  to  us,  but  to  that  Court ;  and  therefore,  though  clearly  liable,  it  must  be 
enforced  by  an  application  to  the  Exchequer.  Therefore,  I  think  the  objection  to  the 
jurisdiction  is  well  founded.  It  would  be  hard  to  say  that  this  person  is  to  lie  in  ynmm 
without  alimenU  I  trust  no  such  hardship  will  occur.  But  we  are  deciding  sn 
important  question  of  jurisdiction  between  the  two  Courts,  and  we  must  satisfy  ourselves 
whether  we  have  jurisdiction  or  not. 

Lord  Glenlee, — ^I  am  entirely  of  the  same  opinion.  I  think  the  [464]  object  of  the 
Act  1696  was,  that  the  burgh  was  to  pay  the  aliment,  and  then  call  on  the  creditor,  and, 
if  he  failed,  they  were  empowered  to  liberate  the  prisoner.  The  Act  does  not  exjnesslj 
say  that  they  are  bound  in  all  cases  to  set  the  prisoner  at  liberty.  It  might  be  a 
question  whether  they  were  really  bound  to  do  so;  but  that  involves  the  qaestum 
whether  they  were  entitled  to  entertain  the  whole  merits  of  the  case.  If  we  were  to 
set  this  person  at  liberty,  it  would  be  in  our  power  to  find  that  the  imprisonment  under 
the  Exchequer  process  was  unlawful.  They  ought  to  have  it  ascertained  in  the  proper 
jurisdiction,  that  the  Crown  is  liable  for  the  aliment.  But  how  can  we,  on  this  groimd 
of  illegality,  more  than  on  any  other  ground,  grant  the  liberation  f  Suppose  the  Crown 
had  imprisoned  him  for  so  much  per  cent,  as  a  penalty  (by  the  bye,  it  is  a  civil  penalty, 
just  as  in  a  bond)  but  could  we  find  that  this  was  erroneous?  I^  instead  of  5  per  eeni, 
they  had  added  20  per  ceni.  could  we  find  that  unlawful  1  Where  is  the  difference  in 
substantial  justice  between  trying  the  legality  of  his  continued  imprisonment  aftef 
aliment  is  not  paid,  and  trying  the  legality  in  that  other  case  ?  Why  did  they  not  go 
to  the  Exchequer  and  say  that,  in  terms  of  the  Act  1696,  the  Crown  is  liable  in  aliment 
and  'that,  on  failure  to  aUmenl^  he  ought  to  be  set  at  liberty  1 

Lard  Robertson, — My  opinion  is  entirely  the  same.  The  production  of  the  record  of 
the  process  meets  every  thing ;  for  it  is  impossible  to  look  at  that  without  being  satisfied 
that  the  imprisonment  is  by  an  Exchequer  process,  over  which  we  have  no  control ;  and 
if  we  could  not  have  judged  in  a  bill  of  suspension  and  liberation,  I  do  not  see  how  we 
can  judge  here.  There  was  a  list  made  up  of  all  who  were  in  anear  of  taxes  by  the 
proper  officer  to  the  Barons,  who  thereupon  granted  warrant;  and  then,  in  virtue  of 
that  warranti  there  is  a  warrant  by  the  justices  for  incarceration  expressly  under  tiie 
authority  of  the  Exchequer.  He  is  imprisoned  accordingly,  and  then  applies  for  the 
benefit  of  the  Act  of  Grace ;  and  the  magistrates  find  that  he  is  not  entitled  to  aliment 
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from  the  incarceiating  creditor ;  and  then  there  is  a  bill  of  advocation ;  and  the  prayer 
IB  for  letters  of  advocation  without  caution,  or  for  a  remit  with  instructions  to  recall  the 
judgment  and  to  liberate  him  in  terms  of  the  statute.  Kow,  how  can  an  application  be 
made  to  your  Lordships  to  liberate  a  person  imprisoned  by  a  Supreme  Court  which  is 
independent  of  your  jurisdiction  1 

Lord  Oraigie. — There  are  two  points  here.  Firvt^  Whether  the  nature  of  the  debt 
is  such  as  admitted  of  the  Act  of  Grace ;  and,  on  that  I  have  no  doubt  There  are 
many  decisions  finding  that,  whenever  a  debt  consists  of  a  sum  of  money,  application 
for  the  Act  of  Grace  is  competent ;  and  the  last  of  these  decisions  was  in  this  Division 
of  the  Court,  in  the  case  of  Murray,  the  town-clerk  of  Queensf erry,  where  it  was  found 
that  he  was  entitled  to  the  Act  of  Grace.  But  the  question  does  not  rest  there,  but 
as  [466]  to  the  jurisdiction  of  this  Court  I  was  a  good  deal  impressed  with  what  was 
stated  by  the  debtor.  I  considered  that,  before  the  union,  the  Crown,  in  an  ordinary 
civil  debt|  was  entitled  to  no  preference.  Any  debtor  would  have  been  entitled  to 
apply  for  the  Act  of  Grace.  I  was  at  a  loss  to  see  how  the  establishment  of  the  Court 
of  Ibcchequer,  though  privative  as  to  the  process  and  ascertainment  of  the  debt,  should 
give  the  Crown  a  privilege  more  than  other  creditors.  But,  on  further  consideration,  I 
am  satisfied  that  my  difficulty  on  that  point  ought  to  be  removed.  I  am  doubtful  how 
far  such  an  application  would  have  been  competent  at  any  time  to  this  Court.  The 
Act  1696  is  virtually  for  the  benefit  of  the  prisoners,  but  originally  for  the  burghs ;  and 
there  are  two  decisions  in  1710  and  1713,  finding  that  it  is  optional  to  the  Magistrates 
to  decern  for  the  aliment  or  not ;  but  that  if  they  did  not,  they  were  bound  to  pay  the 
aliment  themselves.  But  independent  of  that,  I  think  the  Act  1696  inapplicable  to  a 
case  of  this  kind.  If  aliment  is  to  be  obtained  from  any  body,  it  is  from  the  Barons  of 
Exchequer ;  and  we  cannot  call  them  here.  But  I  am  confident  there  must  be  some 
remedy. 

Lord  Justiee-Olerk, — ^Although  I  had  some  hesitation  at  first,  from  not  having  seen 
the  process,  I  am  now  of  the  same  opinion  with  your  Lordships.  You  cannot  have  any 
doubt,  when  you  look  to  the  thing  demanded  in  that  process,  that  it  is  just  a  tax.  The 
Collector  applies  to  the  Barons  of  Exchequer ;  and  you  see  that  the  revenue  statute  is 
followed  out  It  is  not  a  warrant  of  the  Justices.  It  is  not  required  that  a  person 
should  be  in  the  commission  of  the  Peace  in  order  to  be  a  commissioner  of  Supply ;  and 
here  they  were  acting  as  Commissioners  of  Supply ;  and  therefore  it  is  impossible  to 
doubt  that  it  is  an  Exchequer  process ;  and  that  the  person  here  stands  imprisoned  for 
a  Crown  debt.  The  only  question  is,  whether  the  application  can  be  entertained  here, 
or  must  go  to  the  Exchequer.  The  question  must  be,  is  it  a  civil  debt  under  the  Act 
1696  ?  It  is  no  doubt  a  civil  debt  or  cause,  in  one  sense,  as  not  being  criminal ;  but  it 
is  a  debt  belonging  to  the  Crown  under  an  authority  flowing  from  the  Exchequer ;  and 
therefore,  though  there  may  be  some  redress  elsewhere,  I  entertain  no  doubt  that  we 
have  no  right  to  interfere. 

The  Lord  Ordinary  pronounced  this  interlocutor.  "  EUiving  advised  with  the  Lords 
of  the  Second  Division,  in  respect  the  Court  has  no  jurisdiction,  refuses  the  bill  as 
incompetent." 

A  reclaiming  petition  was  refused  without  answers. 


No.  113.      F.C.  N.S.  VIL  472.     25  Feb.  1824.     1st  Div.— Lord  Meadowbank. 

Andkew  Thomson,  Charger. — Forsyth,  Cockbum. 

John  Boyd,  Suspender. — SolicUor-Qemral  (Rope),  Ferguson,  Z'Amy. 

Jurisdiction — Small  Debt  Act — 39  and  40  Geo,  III.  c.  46. — Suspension  of  decree  for 
lents  of  stalls  in  a  public  market,  under  Small  Debt  Act,  found  not  competent,  there 
being  no  question  of  title  involved. 

The  Magistrates  of  Edinburgh  having  constructed  a  new  fruity  vegetable,  and  fish 
market  under  the  North  Bridge,  passed  an  Act  of  Council  (16th  October  1822)  contain- 
ing the  regulations  for  the  new  market,  with  a  table  of  the  stall  rents.  The  rent  of 
^tttm  qI  tl^9S9  Btelia  was  fixed  c^t  (^b,  per  week,  thQ  co^reapoadin^  rent  i^  th^  fQrmQt 
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market  having  been  only  Ss.  The  chaiger,  who  fanned  this  market  from  the  Hagtabata^ 
let  to  Thomson  one  of  these  stalla  at  5s.  per  week.  Thomson  having  &llen  into  amsr 
of  rent  for  eight  weeks,  Boyd  brought  his  action  against  him  before  the  Magistiatoi^  as 
justices  of  the  peace  under  the  Small  Debt  Act,  and  obtained  decree.  Thomson  sospeoded, 
on  the  ground  that  the  proceedings  before  the  MagiBtrates  were  irregular ;  for  the  sam 
claimed,  being  truly  '*  custom,''  the  Magistrates  had  no  power,  from  their  own 
authority,  to  increase  it ;  but|  if  it  was  rent,  then  the  action  was  incompetent  under 
the  20th  section  of  the  Small  Debt  Act  The  charger  objected  to  the  competency  of  the 
suspension  on  the  ground  that  the  sum  claimed,  being  rent,  and  there  being  no  objectrai 
to  the  title,  suspension  of  a  decree  of  the  justices  on  the  Small  Debt  Act  was  incompetsot 
under  the  13th  section  of  that  Act.  The  Lord  Ordinary  repelled  the  objection  to  the 
competency  of  the  suspension. 

Boyd  reclaimed,  and  pleaded — 

The  weekly  rents  of  the  markets,  not  only  in  Edinburgh,  but  in  all  the  principsl 
towns  of  Scotland,  are  collected  in  small  sums ;  and  if  a  party  is  not  allowed  to  reconr 
these  under  the  Small  Debt  Act,  but  is  obliged  to  resort  to  the  ordinary  courts  of 

g73]  law,  a  delay  and  expence  will  be  incurred,  which  it  was  the  express  intention  ol 
e  Act  to  prevent  with  respect  to  small  debts.  By  the  present  Act,  the  justices  are 
empowered  to  try  "all  causes  and  complaints  brought  before  them  concerning  the 
recovery  of  debts,  or  the  making  effectual  any  demands,  provided  always  that  the  debt 
or  demand  shall  not  exceed  the  value  of  L.6  sterling."  Under  these  general  word^ 
justices  have  been  in  the  practice  of  trying  cases  which  do  not  appear  to  have  been  in 
the  view  of  the  legislature ;  and  their  power  to  do  so  has  been  confirmed  by  the  Court  ; 
Hamilton  against  Scott,  6th  December  1797;  Johnston  against  Eellow,  19  th  January 
1803 ;  Tumbull  against  Brown,  14th  February  1801 ;  Fyfe  against  Laing,  8th  February 
1823.  The  exception  contained  in  the  Act  (which  is  limited  to  the  case  where  the  title 
of  the  lands  in  respect  of  which  the  rent  is  claimed  may  be  brought  into  question),  does 
not  apply  to  the  present  case,  where  there  neither  is  nor  can  be  any  question  as  to  tiie 
title.  1.  Possession  of  a  stall  for  a  week  cannot  be  said  to  be  upon  a  tack  or  lease. 
2.  There  can  be  no  question  of  title  where  the  tenant  is  decerned  to  pay  the  rent  which 
he  agreed  to  pay  to  his  landlord ;  Stair,  b.  ii.  tit  9,  sect.  41.  3.  There  is  no  person 
disputing  the  right  of  the  Magistrates  to  tbe  property  of  these  stalls ;  and  such  a  rig^l 
never  could  be  disputed  in  a  question  between  the  principal  and  sub-tacksman  for 
payment  of  the  rent  stipulated  to  be  paid  by  the  latter.  The  suspender's  objection  goes 
only  to  the  quantum  of  rent^  not  to  the  title  upon  which  that  rent  is  claimed.  4.  It  is 
not  disputed  that  the  sum  decerned  for  by  the  Magistrates  was  the  rent  which  ^ 
suspender  stipulated  to  pay,  and  is  in  terms  of  the  table  of  rents  published  by  the 
Magistrates. 

The  suspender  has  maintained  that  the  sum  claimed  is  not  rent,  but  custom,  found- 
ing on  the  report  of  the  decision  in  the  case  of  Beid  against  Boyd,  6th  December  1810. 
But  that  case  is  not  correctly  reported.  The  Court  did  not  there  decide,  as  mentioned 
in  the  report,  that  the  sums  paid  for  the  market  stalls  were  custom  and  not  rent — a 
lesser  rent  was  payable  for  veal  stalls  than  those  for  other  butcher  meat,  and  as  the 
tenant  of  one  of  the  former  also  used  it  for  the  sale  of  other  butcher  meat,  the  t«Alrgm«« 
of  the  Magistrates  claimed  the  higher  rent.  In  a  suspension,  the  Court  "  suspended  the 
letters  eimplidter  at  the  instance  of  the  suspender  as  a  dealer  in  veal  exclusively,  and 
decern ;  without  prejudice  to  the  Magistrates  of  Edinburgh  and  their  tacksmen,  chargers, 
claiming  an  additional  rent  in  the  event  of  the  suspender's  dealing  in  any  other  but<^er 
meat  in  the  stalls  in  question."  Even  if  the  question  as  mentioned  in  the  report  bad 
been  decided  in  that  case,  it  would  not  have  availed  the  suspender ;  for  the  customs  or 
dues  on  goods  sold  in  the  public  markets  do  not  fall  under  any  of  the  exceptions  of  the 
Act. 

[474]  Atmoered  for  the  suspender — From  the  cases  competent  to  be  tried  under  the 
Small  Debt  Act  are  excepted,  "  debts  for  rent  upon  tack  or  lease  where  the  title  of  any 
lands,  tenements,  or  hereditaments  can  or  may  come  to  be  brought  into  question."  This 
is  a  claim  for  rent^  as  admitted  by  the  petitioner.  The  title  may  be  directly  brooght 
into  question,  as  it  involves  the  point  whether  the  Magistrates  hsd  power  to  enact  new 
tables  of  customs.     It  is  not  necessary  to  plead  that  such  a  question  of  title  does  occur; 

it  is  su^cient)  to  afford  an  exception  to  its  trifd  under  tb«  Small  Debt  Act,  that  snch  a 
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qaestion  may  occur.  It  actually  has  occuned  in  this  case.  The  defence  in  the  original 
action  was,  that  the  Magistrates  had  no  power  of  their  own  authority  to  raise  their  rents 
or  customs.  They  disregarded  this  plea ;  and  the  ground  of  suspension  was  the  incom* 
petency  of  the  Magistrates,  sitting  under  the  Small  Deht  Act,  to  decide  upon  their  title  to 
raise  these  customs  or  rents.  That  they  had  no  such  title  has  been  decided  in  various 
caaes ;  Boog  and  Thomson  against  Magistrates  of  Burntisland,  22d  February  1775 ;  Tod 
against  Magistrates  of  St.  Andrews,  15th  June  1781 ;  Ferguson  against  Magistrates  of 
Glasgow,  29th  June  1799 ;  Thomson  against  Reid,  10th  March  1809 ;  Magistrates  of 
Edinburgh  and  Eeid  against  Boyd,  6th  December  1810;  and  in  a  late  case  it  was 
decided  that  the  Magistrates  of  a  burgh  could  not  virtually  raise  the  usual  "  customs  *' 
of  the  market  by  demanding  rent  for  the  stalls;  Incorporation  of  Fleshers  against 
Magistrates  of  Kirkcaldy,  17th  December  1822.  The  question  here,  therefore,  clearly 
involved  a  question  of  title,  which  is  expressly  excepted  from  the  Small  Debt  Act;  and 
therefore  this  suspension  is  competent 

The.  Ccfwrt  were  of  opinion  that  this  was  purely  a  question  of  rent,  and  did  not 
involve  any  question  of  title,  and  therefore  was  competently  tried  under  the  Small  Debt 
Act,  They  accordingly  altered  the  Lord  Ordinary's  interlocutor,  and  dismissed  the 
suspension  as  incompetent ;  and  found  the  suspender  liable  in  expences. 

[Cf.  Thomson  v.  Boyd,  2  S.  616.] 


No.  114.       F.C.  N.S.  VII.  475.     25  Feb.  1824.     let  Div.— Lord  AUoway. 

Lieut-Colonel  W.  C.  Campbell,  Pursuer. — Dean  of  Faculty,  Murray,  RiddeU, 

Lady  Mabt  L.  Craufurd,  Defender. — Solwitor-Ckneral,  Alison. 

Eaehibition — Peer— Property, — A  person  served  heir  of  line  and  provision  to  a  deceased 
nobleman,  as  far  as  regaided  peerage  and  honors,  claimed  from  the  proprietor  of  t^e 
lands  and  estates,  with  which  these  honours  had  been  formerlyunited,  exhibition  and 
delivery  of  such  deeds  as  related  solely  to  the  honours,  and  a  common  right  to  such  as 
related  to  both  estates  and  honours.  The  Court,  before  further  answer,  authorised 
clerks  of  Court  to  examine  the  proprietor's  charter  chest,  and  other  repositories  of 
family  papers,  for  the  deeds  called  for,  and  to  select  the  same  if  found,  and  to  report 

Colonel  Campbell  was,  on  21st  March  1820,  served  and  retoured  heir  of  line  and 
provision  of  John  Lord  High  Treasurer  of  Scotland,  fifteenth  Earl  of  Craufurd  and  first 
Earl  of  Lindesay,  in  terms  of  a  royal  cbarter,  dated  28th  April  1648,  as  far  as  regards 
the  peerage  and  honors.  In  the  landed  property,  embraced  by  this  charter.  Lady 
Mary  Lindesay  Craufurd,  sister  of  the  last  Earl,  was  invested  in  virtue  of  an  entail 
executed  in  1800. 

Colonel  Campbell  raised  an  action  of  exhibition  and  delivery  against  Lady  Mary 
Lindesay  Craufurd,  narrating  his  service  as  heir  of  provinion  under  the  charter  1648 ; 
and  that  in  that  character  he  was  entitled  to  call  for  exhibition  of  all  writings  and  titles 
in  which  he  had  any  interest  under  that  charter:  and  concluding  that  Lady  Mary 
Lindesay  Craufurd  should  be  decerned  and  ordained  to  exhibit  and  produce  certain 
writings  there  enumerated,  and  all  other  writings,  rights,  and  titles  in  her  possession 
and  custody,  relating  to  the  transmission  of  the  honours,  dignities,  and  estates  of  the 
Earldom  of  Craufurd  and  Lindesay,  which  should  be  condescended  on  by  the  pursuer  in 
the  course  of  the  procedure  to  follow.  Lady  Mary  maintained  in  defence,  that,  if  the 
action  had  been  raised  with  a  view  to  reach  the  family  estates,  the  pursuer  bad  no  right 
to  them,  or  to  demand  production  of  the  title<leeds  relating  to  them ;  but  if  his  object 
were  to  make  out  a  claim  to  the  peerage,  the  Court  of  Session  was  not  competent  to 
entertain  the  question.  This  led  to  an  amendment  of  [476]  the  libel,  by  which  the 
pursuer  restricted  his  conclusion  for  exhibition  to  the  writings  specified  in  his  summons, 
in  so  far  as  they  related  to  the  honors  and  dignities — these  to  be  used  by  him  as  his 
own  proper  writs  and  evidents;  whilst  those  relating  as  well  to  estates  as  honors 
should  be  made  forthcoming  tq  him  oi\  d}X  DeQess^jr  ocQ^isions,  oi^  receipt  and  obli^tioA 
to  redeliver, 
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On  report^  upon  infonnations,  from  the  Lord  Ordinary,  the  Court  (9th  July  ISSS) 
saatained  the  amendment ;  and,  before  further  answer,  remitted  to  Sir  Robert  Dundai, 
Mr.  McDonald  Buchanan,  on  Mr.  Colin  M'Kenzie,  or  either  of  them,  to  examine  ladj 
Mary  Lindesay  Craufurd's  charter  chesty  or  other  repositories  containing  the  fuaily 
papers,  for  the  deeds  called  for  by  the  pursuer  in  his  information ;  and  to  select  the 
same  if  found ;  and  with  full  power  to  take  the  depositions  of  havers ;  and  grantsd 
commission  and  diligence  for  that  purpose  accordingly ;  and  to  report  the  same. 

Lady  Mary  Lindesay  Craufurd  petitioned ;  and  her  petition  was  followed  hj 
CMSwen, 

The  pursuer  contended — ^That  the  action  was  a  subscantiye  action  for  the  exhiUfeioii 
of  writs  and  evidents,  in  which  the  pursuer  had  a  distinct  and  direct  right  of  property; 
that  he  did  not  seek  exhibition  of  them  in  modum  probationis  of  the  peerage. — ^Thoe 
deeds  are  not  mere  chattels  personal— descending  to  the  executors — but  patents  of 
nobility,  to  which,  if  the  deeds  relate  solely  to  the  titles  and  honors,  the  pursuer  his 
the  sole  right ;  and  if  they  relate  to  estates  as  well  as  honors,  the  common  right.  And 
he  referred  in  support  of  his  argument  and  claim  to  Stair ,  b.  L  tit  7,  sect  14;  Judj 
Mary  Campbell  against  Earl  of  Craufurd,  8th  August  1783;  Earl  of  Hume  agsimt 
Johnston,  4th  July  1623 ;  Earl  of  Breadalbane,  21st  February  1745,  Fale. ;  Sir  WillJam 
Dunbar  and  others  against  Sir  James  Sinclair,  2d  February  1790;  Ker,  July  7,  1824; 
Man,  Index  to  Decisions  of  Hope^  Durie,  and  Spottiewoode^  ad  lib. ;  KaivMi  Hist.  Lm 
Tracts,  p.  227. 

The  defender  maintained — ^That  the  basis  of  the  whole  claim  was  an  alleged  right 
of  peerage,  of  which  the  titles  are  said  to  be  accessaries.  But  it  is  only  when  questions 
of  peerage  occur  incidentally  that  they  can  be  competently  entertained  by  the  Court  of 
Session.  Before  it  is  known  that  the  writings  called  for  are  relative  to  the  peerage,  the 
Court  must  enquire  (which  they  have  no  power  to  do)  into  the  validity  of  the  ekim  to 
the  peerage. — These  deeds  descend  to  the  defender  as  accessaries  of  her  landed  estatea 
If  the  pursuer  has  any  interest,  he  ought  to  adopt  the  proper  remedy.  The  remedy  he 
has  chosen  is  altogether  irregular,  and  without  precedent ;  Ersk,  b.  i.  tit  2,  sect  8 ; 
Ad  of  Union,  art  23 ;  Bdl  on  Election  Law,  p.  24 ;  Duke  of  Hamilton  against  Dougls^ 
28th  November  1761. 

[477]  The  Court,  by  a  majority,  adhered* 

[Reversed,  2  W.  and  S.  440 ;  4  S.B.R.  (H.L.)  923.] 


No.  116.    F.C.  N.S.  Vn.  477.    26  Feb.  1824.     Ist  Div.— Lord  Meadowbank. 

Cuming's  Trustees,  Pursuers. — Thompson,  H.  Miller. 

Mrs.  Leslie  Cuming  and  Husband,  Defenders. — Buther/ord,  Cockbum. 

Fiar — LiferefUer. — Circumstances  under  which,  in  a  question  with  trustees  holding  tiie 
residue  of  a  testator's  estate  and  effects,  with  powers  to  lay  out  the  same  in  the  way 
and  manner  they  thought  most  expedient  fqr  the  use  of  the  heir  called  in  the  trust- 
settlement,  till  the  heir  arrived  at  minority,  and  then  to  denude,  with  restrictions  and 
fetters — an  extraordinary  dividend  or  bonus  declared  upon  the  capital  stock  of  the 
Bank  of  Scotland  held  to  belong  to  the  fiar  of  the  principal  stock  on  which  the  bonus 
had  been  declared. 

In  1788,  Mr.  Cuming,  banker  in  Edinburgh,  disponed  to  certain  trustees  all  hit 
lands,  heritages,  debts,  and  sums  of  money,  heritable  and  moveable,  stock  in  the  bank  of 
England,  in  any  of  the  public  funds  of  Great  Britain,  stock  in  the  Bank  of  Scotland,  or 
Boyal  Bank  of  Scotland,  and  in  general  all  estates  and  effects  of  whatever  denominali(m 
presently  belonging,  or  that  may  at  his  decease  belong,  to  him.  He  then  directs  the 
distribution  of  these  funds;  and  adds,  "and  lastly,  after  payment  of  these  sums,  the 
said  trustees  shall  lay  out  and  employ  the  residue  of  my  said  estates  and  effects  for  the 
use  and  behoof  of  George  Cuming,  my  grandson,  only  son  of  the  said  deceased  Thomas 
Cuming,  and  the  heirs  of  the  body  of  the  said  George  Cuming,  in  such  way  and  manner 
IM9  may  se^m  ^lost  expedient  (o  th^m,  tiU  he  or  (hey  ma^  arrive  at  nugorit^^'when  tbey 
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axe  to  dennde  thereof  in  hb  or  their  favors,  with  such  conditions  that  they  shall  not 
diapoee  of  the  same,  nor  alter  the  saccession  Uiereof,  either  gratuitously  or  onerously,  as 
to  the  said  trustees  may  seem  proper." 

[478]  Failing  George,  or  his  lawful  issue,  without  either  attaining  majority,  the 
heira-male  of  the  truster^s  son's  hody  are  called ;  and  failing  such  heir,  and  the  heirs  of 
his  body  before  majority,  the  residue  of  the  estates  and  effects  is  declared  to  belong  to 
his  son's  daughters  as  heirs-portioners.  But  afterwards  he  declares,  by  codicil,  that,  on 
the  succession  opening  as  aforesaid  to  the  daughters  of  his  son,  then,  in  place  of  the 
lesadue  of  the  estate  and  effects  pertaining  to  the  daughters  equally  among  them,  as 
provided  by  the  foresaid  disposition,  "  the  same  shall  solely  pertain  to  the  eldest  heir- 
female  of  the  said  Thomas  Cuming  and  their  issue ;  the  eldest  heir-female,  through  the 
whole  course  of  succession,  succeeding  always  without  division,  and  secluding  heirs- 
portioners ;  and  they,  as  well  as  the  heirs-male,  bearing  and  using  the  name  and  arms 
of  Cuming;  and,  with  those  and  the  other  conditions  expressed  in  the  proceeding 
disposition,  the  foresaid  mentioned  trustees  are  to  denude  upon  such  heir  attaining  to 
the  age  of  migority,  in  such  form  of  settlement,  and  under  such  clauses  and  conditions 
for  carrying  my  intentions  into  execution  effectually,  according  to  the  law  of  Scotland, 
as  to  them  may  seem  most  proper,  and  as  I  could  have  done  myself,  hereby  putting 
them  in  that  respect  in  my  own  place,  and  with  the  same  powers  that  belong 
to  me." 

After  the  decease  of  Mr.  Cuming,  the  trustees  proceeded,  as  directed,  to  pay  the 
debts  and  legacies  of  the  truster,  and  accounted  to  his  grandson  for  the  interest  arising 
on  the  residue.  They  did  not,  however,  on  his  attaining  majority,  denude  in  his  favour, 
bat|  with  his  entire  concurrence,  continued  to  hold  the  fund  for  his  behoof.  Upon  his 
death,  when  the  succession  opened  to  Mrs.  Leslie  Cuming,  they  also  continued  the 
management,  paying  to  her  only  the  interest  on  the  capital. 

In  this  situation,  the  directors  of  the  Bank  of  Scotland  declared  a  banuB  or  extra* 
ordinary  dividend  of  twenty  per  cent,  on  their  capital  stock ;  and,  of  course,  besides  the 
usual  dividend,  this  bonus  of  twenty  per  cent  on  L.  10,833,  6s.  8d  the  part  of  the  trust 
estate  which  consiated  of  Bank  of  Scotland  stock,  was  paid  to  the  trustees.  Of  this  the 
trustees  paid  Mrs.  Cuming  the  ordinary  dividend,  but  declined  to  pay  the  bonus  or 
extraordinary  dividend,  on  the  ground  that  it  truly  formed  part  of  the  capital  of  the 
trost^state,  which  must  be  transmitted  to  the  heirs  cSdled,  and  under  the  limitations  and 
conditions  imposed  by  the  trust-deed — the  interest  or  fruits  arising  on  this  bontts  heing 
all  that  Mrs.  Leslie  Cuming  could  validly  claim;  and  they,  as  their  authority, 
referred  to  the  cases  of  Eollo  against  Irvine  and  others,  Ist  December  1803,  as  reversed 
by  the  House  of  Lords;  and  Brander  against  Brander,  22d  July  1799 ;  Vesey^jun.  vol. 
iv.  p.  800. 

On  the  other  hand,  Mrs.  Cuming  contended — ^That  she  was  fiar,  and  entitled  to  both 
ordinary  and  extraordinary  dividends — that  she  could  have  compelled  the  trustees  to 
denude  long  ago,  when  undoubtedly  this  extraordinary  dividend  would  have  come  to 
her  [479]  as  the  fruits  on  the  principal  sums  so  conveyed  to  her — and  that  there  was  no 
analogy  between  her  case  and  the  decisions  quoted. 

The  question  came  into  Court  in  the  shape  of  a  multiplepoinding.  The  Lord 
Ordinary  ordered  informations  to  the  Court ;  on  advising  which,  their  Lordships  pre- 
ferred Mrs.  Leslie  Cuming. 

[S.C.,  2  S.  620.] 


No.  116.     F.C.  N.S.  Vn.  479.     27  Feb.  1824.     gjid  Div.— Loid  PitmiUy. 

Smith,  Charger. — Sol.-Qm.  {Hope),  M,  P,  Broum. 

Taylor,  Suspender. — More. 

BUI  of  Ihcchange,— -The  subscriber  of  a  blank  stamp  is  liable  to  the  person  who  gives 
credit  to  the  holder  on  the  faith  of  it,  and  fills  up  his  own  name  as  drawer,  being 
aware  that  it  was  held  gratuitously. 

Smith  was  in  use  to  accommodate  Nisbet  by  putting  his  name  to  blank  bill  stamps, 
F.C.  VOL.  n.  51 
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Koy  haviiig  pr^adiited  an  applicatioa  to  Che  magislrates  for  the  beaefit  of  the  act  ol 
grace,  they,  at  firsts  awarded  himi  an  aliment ;  and  appointed  the  incarcerating  creditor 
to  pay  the  aliment,  or  to  shew  caoae  why  it  should  not  have  been  awarded.  Anawcn 
were  given  in  for  the  sub-collector,  and  for  the  solicitor  for  the  affairs  of  taxes,  in  which 
they  contended  that  the  Act  1696  had  no  reference  to  debts  due  to  the  Crown,  and  that 
crown-debtors  had  no  title  to  the  benefit  of  that  Act.  The  magistrates  recalled  the  iattf- 
locutor  awarding  aliment;  and  found  that  the  prisoner  was  not  entitled  to  reeeire 
aliment  from  the  incarcerators. 

A  bill  of  advocation  was  presented  by  Boy,  for  letters  of  adrocation,  or  a  remit  to 
the  magistrates,  with  instructions  to  recal  their  interlocutor,  and  to  liberate  him,  in  terns 
of  the  Act  1696,  in  respect  the  incarcerator  has  refused  to  fiurnish  an  aliment  £460]  Laid 
M'Kenzie,  Ordinary,  ordered  informations  to  the  Court ;  and  the  question  was  decided 
on  the  point  of  jurisdiction  alone. 

The  incarcerating  creditors  pleaded. — ^The  Court  of  Session  is  not  the  proper  fonm 
in  which  a  question  of  this  nature  should  be  discussed.  By  the  6th  of  Queen  Anne,  c 
26,  sect.  6,  the  jurisdiction  of  the  Court  of  Exchequer  extends  not  only  to  the  collectiiig 
of  all  the  revenues  and  debts  due  to  the  Crown  of  every  description,  but  also  to  the 
possession  and  keeping  of  such  funds.  Now,  the  present  question  undoubtedly  involvei 
*'  the  possession  **  of  these  funds.  For,  if  the  Crown  is  to  be  found  liable  in  the  sumi 
now  concluded  for,  they  must  be  paid  by  the  Sheriff  out  of  the  public  funds  in  his  handfi, 
or  by  some  other  public  officer  out  of  the  public  funds,  while  the  Court  of  Exchequer  k 
vested  with  *'  aU  powers,  authorities,  jurisdictions,  as  well  judicial  as  otherways,  for  the 
hearing  and  determining  of  all  acHoney  euite^  and  queetione,  in  law  or  equity,  touehiog 
the  foresaid  revenues.''  This  is  an  action  touching  the  revenues  of  the  Crown,  and  oon- 
sequenily  it  falls  under  the  cognizance  of  the  Court  of  Exchequer. 

By  the  11th  section  of  the  statute,  all  the  persons  employed  in  collecting  or  managmg 
the  revenues  of  the  Crown  are  subject  to  the  rules  and  orders  of  the  Court  of  Exchequer. 
If  the  present  claim  is  sustained,  it  must  be  paid  by  some  officer  to  whom  the  dispoeal 
of  the  revenue  is  delegated ;  and  when  this  officer  presents  his  accounts  in  Exchequer, 
if  the  Barons  were  to  refuse  to  pass  the  charges  set  down  to  meet  the  present  deoatand, 
it  would  be  a  matter  falling  exclusively  under  the  cognizance  of  that  Supreme  Coort; 
and  it  would  be  in  the  highest  degree  absurd  to  hold  that  the  Court  of  Session  is 
entitled  to  find  that  a  debt  is  due  by  the  Crown,  while,  in  the  Court  of  Exchequer  aloae^ 
that  debt  could  be  made  effectual  against  the  Crown's  funds. 

There  is  no  authority  for  holding  that  a  case  of  this  description,  which  has  nothing 
to  do  with  any  real  or  heritable  estate  in  Scotland,  but  relates  entirely  to  a  personil 
debt  claimed  from  the  Crown,  can  be  brought  under  the  cognizance  of  the  Court  of 
Session.  On  the  contrary,  the  authorities  seems  to  be  all  the  other  way ;  Bamny 
against  Adderton,  17th  July  1747,  Kilkenan;  Lord  Hopetoun  against  Officers  of  State, 
15th  December  1807.  The  cases  where  the  Court  of  Session  have  judged,  in  mattaiB 
which  went  to  affect  the  revenue  of  the  Crown — Ogilvie  against  Wingate,  29th  June 
1791,  Lesslie  against  Tweedie,  3d  December  1793,  Eobertson  against  Jardine,  6th  July 
1802 — were  all  competitions  between  a  writ  of  extent  issued  by  the  Crown,  and  the 
landlords'  hypothec,  in  which  either  the  objection  of  the  want  of  jurisdiction  was  not 
urged,  or  it  seemed  to  be  imagined,  that,  as  the  question  regarded  the  read  right  of 
hypothec  competent  to  landlords,  it  fell  under  the  clause  of  the  statute  which  dedares 
that  actions  relative  to  heritable  rights  shall  be  limited  to  the  Court  of  Session,  fiesidee, 
in  all  these  cases,  the  justices  of  peace  [461]  were  acting  in  matters  in  which  they  had 
jurisdiction  by  special  statute. 

If  the  advocator  thinks  himself  aggrieved  by  the  judgment  of  the  magistetes^  he 
may  complain  of  it  in  the  proper  court — in  the  Court  of  Exchequer — or  institute  a 
claim  directly  in  that  court. 

The  advocator  j^^eo^eef. — The  11th  section  of  the  Act  6th  of  Queen  Anne,  c  26,  has 
plainly  no  reference  to  the  judicial  powers  of  the  Court  of  Exchequer,  but  vests  the 
judges  with  a  ministerial  power '  of  ordering  and  directing  the  officers  of  the  revenue  as 
to  the  mode  of  exercising  their  respective  offices,  and  of  regulating  the  mode  in  which 
they  shall  account  for  the  funds  which  have  come  into  their  hands.  It  is  a  power 
precisely  the  same  with  that  exercised  in  still  more  plenitude  by  the  Lords  Commis- 
sioners of  the  Treasury,  and  is  quite  distinct  from  the  judicial  functions  of  the  Coartb 
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Although  the  enumeration  given  in  the  6th  section  of  the  statute,  which  eonfets 
the  proper  jurisdiction  of  the  Court  of  Exchequer,  is  certainly  very  ample  and  copious, 
this  is  dear,  that  the  statute  must  be  understood  as  framed  in  conformity  to  the  19  th 
article  of  the  Treaty  of  Union,  and  that  the  jurisdiction  conferred  is  confined  to  ques- 
tions directly  involving  the  Crown's  right  to  what  is  claimed  as  revenue,  property,  debt, 
forfeiture,  or  penalty,  and  the  validity  or  effect  of  writs  of  extent  or  other  diligence  in 
creating  a  preference  over  the  funds  which  have  been  attached  for  securing  these  claims. 
Sat  there  is  no  question  here  as  to  the  validity  of  any  debt  claimed  by  the  Crown.  It 
is  not  disputed  that  the  sam  for  which  the  advocator  is  imprisoned  is  justly  due. 
Neither  is  there  any  dispute  as  to  the  validity  of  the  application  or  the  warrant  on  which 
he  has  been  imprisoned-  It  is  quite  a  mistake  also  in  the  incarcerators  to  say,  than  the 
advocator  is  claiming  a  debt  from  the  Crown.  He  does  not  say  that  the  Crown  owes 
him  aliment^  or  is  bound  to  aliment  him.  He  admits  that  there  is  no  such  obligation, 
and  that  it  is  quite  optional  to  the  creditor  to  aliment  him  or  not  as  he  thinks  proper. 
What  he  demands  is,  not  aliment,  but  that  he  shall  be  set  at  liberty ;  and  he  rests  this 
demand  on  the  ground  that  the  incarcerators  do  not  chuse  to  aliment.  The  question  is 
not  one  of  debt^  but  of  personal  liberty. 

The  legislature,  in  permitting  incarceration  for  debt,  does  not  allow  the  debtor  to  be 
starved  at  the  same  time.  If  he  has  the  means,  he  must^  no  doubt,  maintain  himself; 
but  when  he  has  nothing,  the  power  of  retetining  in  prison  ia  only  given  under  condi- 
tion that  the  creditor  furnish  an  aliment ;  and  there  is  no  exception  made  of  the  Crown's 
debtors.  In  paying  this  aliment^  the  creditor  is  not  discharging  a  debt — he  is  voluntarily 
paying  the  necessary  price  for  the  power  of  detaining  his  debtor  in  jail.  In  refusing  to 
pay  it,  the  debtor  is  entitled  to  his  liberty,  and  is  entitled  to  demand  this  from  the 
magistrate.  There  is  nothing  [462]  in  the  Act  of  Queen  Anne  which  gives  the  Court 
of  Exchequer  an  exclusive  jurisdiction  in  questions  as  to  the  liberty  of  the  subject,  or 
which  gives  any  jurisdiction  in  such  questions.  This  Court  is  the  guardian  of  this  liberty, 
and  will  not  feel  itself  precluded  from  giving  redress,  when  it  is  infringed,  from  any 
remote  and  indirect  effect  which  it  may  be  supposed  to  have  on  the  pecuniary  interest 
of  the  Crown.  The  cases  of  Bamsay  against  Adderton,  and  Lord  Hopetoun  against  the 
Officers  of  State,  ui  supra,  involved  directly  and  solely  the  Crown's  rights  to  certain 
duties  and  forfeitures,  the  very  things  of  which  the  Court  of  Exchequer  is  declared  to 
have  the  cognizance :  whereas  the  present  question  affects  no  debt  or  pecuniary  claim 
of  the  Crown,  and  cannot  be  brought  by  any  fair  construction  under  any  one  article 
which  is  declared  by  the  statute  to  fall  under  the  exclusive  jurisdiction  of  that  Court. 
In  the  case  of  Commissioners  of  Supply  of  Wigtonshire  against  Heritors,  &c.  of  St. 
Quivox,  21st  Feb.  1823,  relative  to  a  pauper  lunatic  imprisoned  by  order  of  the  Court 
of  Justiciary,  the  Court  had  no  difficulty  as  to  the  jurisdiction,  although  there  was  a 
direct  claim  of  aliment  against  the  Crown.  And  a  question  is  now  in  dependence, 
Bamsay  against  the  Officers  of  State  and  Magistrates  of  Dundee,  which  has  been  selected 
to  be  tried  at  the  expence  of  the  Crown,  and  where  the  question  is,  whether  the  Crown 
or  the  magistrates  must  aliment  condemned  prisoners  subsequent  to  sentence.  So  far 
from  objecting  to  the  competency  of  the  Court,  this  case,  though  involving  a  direct  claim 
against  the  Crown,  has  been  brought  forward  with  the  concurrence  of  its  officers,  who 
ate  to  pay  the  whole  of  the  expence. 

There  is  no  other  form  in  which  it  is  possible  to  bring  under  review  of  any  other 
court  the  interlocutor  which  has  been  pronounced  by  the  magistrates.  The  Court  of 
Exchequer  has  no  form  of  process  by  which  the  advocator  has  it  in  his  power  to  demand 
a  trial  of  his  own  case.  A  petition  to  the  Barons  praying  for  relief  is  not  a  form  of 
demanding  a  review  of  the  judgment  of  an  inferior  court,  ex  debito  jttstiticB,  to  the  effect 
of  ascertaining  the  question  whether  the  act  of  grace  does  or  does  not  extend  to  debtors 
to  the  Crown. 

Lord  PitmUly. — This  is  a  very  important  case;  and  it  is  the  first  that  has  been  tried 
as  to  the  jurisdiction.  It  does  appear  to  me  that  the  objection  to  the  jurisdiction  is 
well  founded.  We  must  consider  what  is  the  debt  for  which  Boy  was  imprisoned.  It 
is  not  a  fine  or  penalty ;  it  is  for  payment  of  the  tax,  on  the  same  footing  as  the  house 
or  window-tax,  with  the  addition  of  five  per  cent  which  is  not  a  penalty,  but  just  the 
sum  to  be  paid  by  those  who  do  not  pay  their  taxes.  He  had  been  shooting  without  a 
licence ;  he  had  incurred  penalties ;  and  I  understand  they  have  been  paid ;  but  it  is 
not  for  these  penalties  that  he  has  been  incarcerated.    But  these  being  found  due  by 


804  WILSON  V.   THOMSON.  FXl]iM»UVIL 

certificate  of  lefnaal  is  taken  oat  The  interlocutor  invariably  is,  ''  See  and  annnr 
inthin  14  days;  meanwhile  aists  execution" — ^meaning,  that  the  aiat  anbaifltBODlyliUtte 
case  be  adviaed ;  for  it  ia  obvious  that^  after  the  bill  is  refused,  the  Lord  Ordmaiybig 
no  controul  over  it  unless  a  prorogation  of  the  sist  is  applied  for. 

The  case  of  Mliichlan  against  Black  does  not  apply,  being  the  case  of  a  meaogcr 
who  concussed  the  debtor,  while  in  his  custody,  to  accept  bills,  which  included  &et  nd 
expences  to  the  messenger  and  his  party,  whereas  here  the  renewed  bills  contained  bo 
ezpences,  and  hardly  covered  the  interest 

The  clerk  of  the  bills,  being  called  on  by  the  Courts  stated  that  [487]  it  is  not 
cnstomaiy  to  proceed  with  diligence  without  taking  out  a  certificate  of  refusal  oftha 
bill  of  suspension. 

Ilie  Court  found,  "  that  the  conduct  of  the  lespondents,  in  so  &r  as  they  proceeded 
with  diligence  against  the  complainer,  and  even  caused  apprehend  his  person  upon  tbe 
lefusal  of  his  bill  of  suspension,  without  obtaining  from  the  clerk  of  the  bilk  i 
certificate  of  such  refusal,  was  illegal  and  highly  unwarrantable,  and  oontiaiy  to 
established  practice ; "  and  ordained  one  of  the  biUs  to  be  delivered  up,  the  other  hsTiog 
been  indorsed  away  by  Thomson,  and  paid  by  Wilson,  on  his  bill  of  suspension  haviog 
been  finally  refused  on  the  reference  to  the  charger^s  oatii. 

[8.a,  2  8.  633.] 
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Mein,  Pursuer. — Moncri^,  Ivory. 

SA2n)]EB8,  Defender. — Dean  of  Faculty  (flranOowfC),  CoMum. 

Bankrupt — Segueetraium — Cautioner. — ^Payment  by  a  surety  of  the  full  amount  of  die 
guarantee,  after  the  debtor's  sequestration,  but  immediately  upon  the  debt  beooming 
eadgible,  will  not  prevent  the  creditor  from  ranking  for  the  whole  debt^  or  entitle  the 
surety  to  claim  reUel 

A  competition  for  the  o£Sce  of  trustee  on  the  sequestrated  estate  of  John  Ludale 
and  Company,  merchants  in  Glasgow,  having  occurred  between  Mein  and  Sanders,  a 
remit  was  made  to  the  Sheriff  of  Lanarkshire  to  scrutiniEe  the  state  of  the  vote^  and 
report 

Two  of  the  disputed  votes  were  those  of  Stirling,  Gordon,  and  Company,  and  Andrew 
Landale.  Landale  had  guaranteed  the  bankrupts'  transactions  with  this  company  by 
the  foUowiog  letter:  *'27th  August  1822. — I  guarantee  to  you  regular  payments 
whatever  goods  John  Landale  and  Company  may  be  owing  to,  or  purchase  from  you, 
to  the  extent  of  one  thousand  [488]  pounds."  Transactions  to  a  considerable  amoont 
took  place  under  this  guarantee ;  and  the  bankrupts,  at  the  period  of  their  failure,  wen 
owiog  Stirling,  Gordon,  and  Company,  L.2644,  10s,  3d.  for  which  sum  that  oompaaj 
lodged  a  claim  in  the  sequestration,  with  an  affidavit  that  they  held  no  security  for  tiis 
same,  except  Landale's  letter  of  guarantee ;  and  voted  accordingly  for  the  interim  feetor, 
and  afterwards  for  Mein  as  trustee. 

A  few  days  prior  to  the  meeting  for  the  election  of  the  trustee,  the  first  of  seveitl 
current  acceptances  of  the  bankrupts  to  Stirling,  Gordon,  and  Company,  became  dae, 
and  was  retired  by  Landale,  who,  at  the  same  time,  further  paid  L.144,  4s.  2d.  being 
the  balance  of  the  sum  for  which  he  had  become  guarantee.  He  accordingly  received 
back  his  letter  of  obligation,  together  with  a  discharge  from  Stirling,  Gordon,  and 
Company.  Landale  then  claimed  on  the  sequestrated  estate  for  the  L.1000  thus  paid 
on  account  of  the  bankrupts  ;  and,  at  the  election  for  trustee,  gave  his  vote  in  favour  of 
Saunders. 

On  the  one  hand,  it  was  maintained  that,  conformably  to  the  doctrines  established 
in  the  case  of  Borthwick  against  Balfour  and  Gibson,  22d  January  1819,  and  Bank  of 
Scotland  against  Robertson,  3d  July  1823,  Stirling,  Gordon,  and  Company,  were  not 
bound  to  deduct  from  their  claim  the  sum  received  from  Landale,  after  the  date  of  the 
sequestration,  and  indeed  after  they  had  nmked  on  tbQ  ^tate ;  and,  consequently,  hit 
claim  and  vote  fell  to  be  rejected, 


On  the  other  hand,  it  was  maintained  that  these  decasiomi  were  inapplicable. 

Xiandale's  obligation  was  not  an  indefinite  guarantee,  such  as  occurred  in  Borthwick's 

ciaae.     By  the  terms  of  the  letter,  he  is  bound  for  the  ^^reffular  payment"  of  the  goods 

pnichased  by  the  bankrupts  to  the  extent  of  L.1000:  and,  having  accordingly  made 

payment,  as  soon  as  the  creditors  were  entitled  to  demand  it,  his  right  of  relief  could 

not  be  affected  by  other  and  posterior  claims  against  the  bankrupts,  as  to  which  his 

liability  must  be  held  to  be  altogether  extinguished.    In  the  case  of  Robertson,  the 

obligant  in  the  bill  having  paid  to  the  bank  only  a  part  of  its  contents,  he  was  not 

entitled  to  receive  up  the  document ;  and,  consequently,  he  could  have  no  right  to  claim 

on   the  sequestrated  estate.     In  the  present  case,  however,  the  reverse  is  the  &ct. 

Ijandale  ia  in  possession  both  of  the  letter  of  guarantee  and  an  express  discharge  of  his 

obligation. 

The  judgment  of  the  Court  confirmed  the  sheriff's  opinion,  that  Stirling,  Gordon,  and 
Company's  vote  ought  to  be  sustained,  and  the  vote  of  Landale  rejected — the  point 
being  held  as  settled  by  the  decisions  referred  to. 


[489]  In  this  case,  the  sheriff  further  reported  that  he  had  refused,  as  incompetent, 
an  application,  by  one  of  the  candidates,  for  a  diligence  to  '*  recover  every  document 
connected  with  the  claims  of  "  the  creditors  who  had  supported  his  opponent ;  and  the 
Ck>urt  were  clear  that  the  sheriff  did  right  Their  Lordships  held  that  he  was  bound  to 
judge  of  the  claims  according  to  their  prima  facte  evidence ;  and  that  a  general  investi- 
gation, such  as  that  pointed  at  by  the  application,  was  quite  unwarranted  by  the  purpose 
of  the  remit 

[S.a,  2  S.  645.] 


No.  121.      F.C.  N.S.  VII.  491.     11  March  1824.     2nd  Div.— Lord  Eldin, 

Dun,  Petitioner. — Gillies,  Inglis. 

Craig,  Bespondent. 

Execution — Lordlord  and  Tenant, — Objections  to  a  precept  of  warning,  ex  facie  regular 
and  unexceptionable,  found  incompetent  in  a  suspension  of  a  decree  of  removing 
ex  fade  regular,  after  a  charge  given  on  decree. 

Craig  issued  a  precept  of  warning  to  remove  from  the  farm  of  Ballewan,  possessed 
by  Dun  upon  tacit  relocation,  upon  which  an  execution  was  returned  by  a  messenger, 
bearing  to  have  been  executed  against  the  tenant  on  29th  and  30th  March,  and 
published  at  the  parish  church  on  the  latter  date.  A  summons  of  removing,  founded  on 
this  precept  and  execution,  was  afterwards  raised  before  the  sheriff  of  Stirlingshire, 
and  decree  of  removing  was  pronounced  in  absence.  A  charge  was  given  on  the 
decree  of  removing ;  and  Dun  then  presented  a  bill  of  suspension  and  interdict,  upon 
advising  which,  and  hearing  counsel.  Lord  Eldin,  Ordinary,  "In  respect  that  the 
precept  of  warning  is  ex  facie  regular  and  unexceptionable,  and  that  a  decree  of  removing 
followed  upon  it,  which  is  also  ex  facie  regular  and  unexceptionable,  and  that  a  charge 
followed  on  the  said  decree,  and  that  no  objection  was  stated  to  these  proceedings  till 
after  the  charge  was  given,  and  that  the  objections  which  have  been  now  stated  by  the 
oomplainer,  and  are  offered  to  be  proved  by  parole  evidence,  against  the  precept  of 
warning,  are  incompetent  in  a  suspension  of  the  decree  of  removing  and  charge  thereon, 
and  in  respect  of  the  whole  matters  in  dispute  between  the  parties  " — ^refused  the  bill 
and  of  new  recalled  the  interdict. 

[482]  "Dim  peHtianed  And  pleaded — ^The  suspender  had  no  motive  to  investigate  the 
regularity  of  the  charger's  proceedings  till  after  the  charge  was  given,  as,  from  the 
assurances  and  representations  of  the  charger,  he  was  led  to  believe  that  he  would  be 
allowed  to  remain  in  the  farm  either  at  the  same  or  an  advanced  rent ;  and  he  is  willing 
to  prove  these  facts  by  the  charger's  oath. 

Under  the  statute  1565,  c  39,  upon  which  the  precept  of  warning  expressly  proceeds, 
the  objections  which  may  exist  against  any  precept  of  warning  are  clearly  pleadable 
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ope  exceptumisy  provided  the  party  statiDg  the  objections  find  caution  for  the  canae- 
quences,  which  the  suspender  is  prepared  to  do. 

The  precept  of  warning  is  written  page-wise ;  but  the  first  page  of  it^  containing  the 
names  and  designations  of  the  tenants,  the  description  of  the  lands,  and  proposed  terms 
of  removal,  is  without  any  signature,  and  therefore  not  legally  authenticated. 

The  terms  of  removal  in  the  precept  of  warning  are  interlineations^  although  no 
notice  is  taken  of  them  in  the  testing  clause,  and  therefore  must  be  presumed  to  have 
been  interpolated  after  the  execution. 

The  precept  was  blank  in  the  testing  clause,  both  when  executed  against  the 
suspender,  and  when  published  at  the  parish  church ;  and  therefore  the  execution  took 
place  without  any  legal  warrant 

The  suspender  is  ready  to  prove  that  the  execution  is  false,  as  it  did  not  take  plaee 
on  the  29th  March,  as  stated  in  the  execution,  but  upon  the  morning  of  the  30th ;  and 
that  day  being  Sunday,  the  act  of  service  would  have  been  completely  ineffectual,  eveo 
had  the  execution  contained  a  faithful  statement. 

The  Court  adhered,  without  ordering  answers  to  the  petition;  and  a  reclaiming 
petition  was  also  refused  without  answers. 

[S.C.,  2  S.  658.] 


No.  123.    F.C.  N.S.  VII.  495.     26  May  1824.     1st  Div.— Lord  Meadowbank. 

James  Bussell,  Trustee  on  the  Sequestrated  Estate  of  the  Falkirk  Unioii 
Bank  and  of  Bobebt  Gillespie,  one  of  the  Partners  of  that  Bank, 
Pursuers.  — Baird. 

James  M'Nab,  Defender. — Forsyth, 

Compensation — Eetention, — Compensation  upon  a  debt  due  by  a  company  pleadable 
against  a  debt  due  to  one  of  the  partners  of  that  company. 

Bussell,  as  trustee  upon  Gillespie's  sequestrated  estate,  raised  action  against  the 
defender  for  payment  of  a  debt  due  to  the  bankrupt  The  defender  admitted  part 
of  this  debt,  but  pleaded  compensation  to  the  extent  of  a  debt  due  to  him  by  the 
Falkirk  Union  Bank,  of  which  Gillespie  was  a  partner.  The  Lord  Ordinary  repelled 
the  defence. 

The  defender  reclaimed  to  the  Court,  and  pleaded — The  fact  of  the  defender  being  t 
creditor  of  the  bank  is  not  disputed ;  and  as  such  he  was  entitled  to  use  diligence  agi^ingt 
any  of  the  partners  of  the  bank ;  Thomson  against  Liddell,  2d  July  1812.  He  m^ht, 
therefore,  have  done  diligence  for  his  debt  against  Gillespie;  so  that  here  was  a 
concurm^  debiti  et  ereditiy  which  is  the  foundation  of  compensation.  The  plea  of  com- 
pensation could  not  be  cut  off  by  the  subsequent  bankruptcy  of  one  of  the  parties.  The 
legal  effect  of  bankruptcy  is  not  to  narrow,  but  to  extend  the  equitable  defence  of 
compensation;  BeU^  vol.  ii.  p.  129  and  133.  Gillespie  is  correus  debendi  with  the 
other  partners  of  the  bank,  and  he  is  liable  in  solidum  for  the  whole  debts  of  the  bank. 
He  is  thus  the  defender's  debtor  for  the  sum  due  to  him  by  the  bank,  while  he  is  the 
defender's  creditor  for  the  debt  to  himself ;  so  that,  both  parties  being  mutually  debtor 
and  creditor,  compensation  is  clearly  applicable.  It  has  been  solemnly  decided  that  a 
party  is  entitled  to  compensate  a  company  debt  by  a  private  debt  due  to  him ;  Bogle 
against  Ballantyne,  8th  July  1793.  The  same  principle  was  again  recognised  in 
[496]  the  case  of  Scott  against  Hall  and  Bisset,  13th  June  1809,  which  was  also 
decided  after  a  hearing  in  presence. 

Ansioered — The  compensating  debt,  upon  which  the  defence  is  urged,  is  not  due  by 
Gillespie,  prtvato  nomine^  but  only  as  a  partner  of  the  Falkirk  Union  Bank.  Gillespie's 
estate  may  be  liable  for  this  compensating  debt ;  but,  as  the  law  considers  him,  qua 
partner,  merely  as  guarantee  or  cautioner  for  the  company,  he  would  only  be  Hable 
eubsidiarie  for  the  balance  of  what  was  not  paid  from  the  company  funds.  The  bank 
has  already  paid  8s.  in  the  pound,  to  which  amount  deduction  must  be  made  from  the 
compensating  debt;  and  also  for  any  farther  dividend  the  company  fuay  pay.     It  is 
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only  the  bftknee  which  may  ultimately  be  due,  which  the  defender  is  entitled  to  s^t  up 
in  compensation  against  the  private  estate  of  Gillespie.  It  was  found,  in  the  case  of 
Campbell  against  Blaikie,  19th  May  and  18th  November  1796,  that  the  claims  of  the 
creditors  of  a  company  on  the  estates  of  the  individual  partners,  were  merely  contingent 
claims — the  stock  of  the  company  was  liable  primo  loco,  the  private  estates  of  the 
partners  were  only  liable  for  the  deficiency.  The  principle  adopted  in  that  case  was 
adopted  as  a  general  rule  of  ranking  by  Act  of  Sederunt  14th  December  1805,  sect.  14. 
The  Court  had  proceeded  on  the  same  principle  in  deciding  the  previous  cases  of  Dunlop 
against  Spiers,  8th  August  1776,  and  Chalmers,  Leslie,  and  Seton,  against  Creditors  of 
Chalmers,  in  1778.  The  creditors  of  a  company  only  rank  upon  the  estates  of  the 
partners  for  the  balance,  after  deducting  what  may  be  drawn  from  the  company  estate ; 
BelTs  Com.  voL  ii.  p.  661,  tU  supra.  The  case  of  Thomson  against  Liddle  and  Company 
related  merely  to  the  form  of  the  diligence,  not  to  the  extent  of  the  liability ;  and  there 
is  a  great  difference  when  parties  are  solvent  and  when  not.  Where  a  company  is 
solvent^  the  partners  may  be  called  upon  to  pay  debts,  on  the  presumption  that  they 
have  either  funds  of  the  company  in  their  hands,  or  can  immediately  operate  their  relief 
against  the  company ;  but  that  presumption  will  not  hold  after  the  company  has  been 
rendered  bankrupt.  And  this  distinction  explains  the  decisions  in  the  cases  of  Bogle 
against  Ballantyne,  and  Scott  against  Hall  and  Bisset^  founded  on  by  the  defender, 
where  there  was  no  sequestration  or  legal  bankruptcy;  Bell'a  Com.  vol.  ii.  p.  666 
and  667. 

The  Court  unanimously  altered  the  Lord  Ordinary's  interlocutor,  and  sustained  the 
defence  of  compensation. 

It  was  observed  on  the  Bench,  that  the  case  of  Bogle  was  most  deliberately 
considered ;  but  some  doubts  having  been  afterwards  thrown  out  as  to  the  decision  in 
that  case,  when  the  question  was  before  the  Court,  in  the  case  of  Hall  and  Bisset,  the 
point  [497]  was  again  fully  discussed ;  and  the  Judges  were  unanimously  of  opinion 
that  the  case  of  Bogle  had  been  rightly  decided,  and  must  be  held  as  settling  the  law. 

[S.C.,  3  S.  41.J 


No.  124.     F.C.  N.S.  VIL  497.     1  June  1824.     1st  Div.— Lord  Meadowbank. 

David  Wkatherly,  Pursuer. — Cockbum,  Hall. 

Mathew  Tuknbull,  Defender. — Dean  of  Ftmdiy  {Granstoun),  T.  W.  Baird. 

Sale, — Conditional  sale  of  a  share  of  a  banking  company  effectual  between  the  parties, 
although  not  completed  according  to  the  regulations  of  the  company. 

Tumbull  was  joint  obligant  in  a  bond  with  Weatherly's  father  to  the  East  Lothian 
Bank ;  and,  in  order  to  relieve  him  of  this  liability,  Weatherly  wrote  to  him  on  the  14th 
December  1821,  offering  to  transfer  to  him  three  shares  which  he  held  in  the  bank,  or  to 
give  a  security  over  them,  provided  he  advanced  the  money  to  satisfy  the  part  of  the 
bond  due  by  his  father.  The  following  answer  was  returned : — '*  As  the  plan  you  propose 
is  likely  to  suit  all  parties,  it  will  be  better  talking  over,  than  writing  upon  the  subject.'^ 

A  meeting  accordingly  took  place;  but  there  was  no  evidence  of  what  passed 
between  the  parties.  It  was,  however,  admitted  that  L.200  was  the  price  to  be  paid  by 
Tumbull  for  the  three  shares. 

Some  weeks  afterwards,  Weatherly  executed  an  ex  facte  absolute  transfer  of  these 
shares  in  favour  of  Tumbull.  It  was  made  out  by  the  accountant  of  the  bank,  and 
witnessed  by  him  and  the  teller.  Weatherly's  account  with  the  bank  for  the  three 
shares  was  closed  in  the  books,  and  a  new  account  was  opened  in  Tumbull's  name. 

Of  these  circumstances  Turnbull  was  informed  by  a  letter  from  the  manager  of  the 
bank  (February  11,  1822)  **that  Mr.  [498]  David  Weatherly  has  this  day  transferred 
his  three  shares  of  the  stock  of  this  bsuak  to  you,  and  that  nothing  more  is  wanting  to 
complete  your  right  to  them  than  your  acceptance  of  the  same.  That  must,  )iowever, 
be  done  in  the  presence  of  two  directors  of  the  bank ;  and,  of  ceurse,  it  will  require  to 
stand  over  till  you  come  here."    The  following  answer  was  returned  by  Turnbull : — "  I 


beg  to  acknowledge  Uie  receipt  of  youn  of  the  11th  February ;  for  the  trouble  yoa  haTe 
taken,  I  return  you  many  thanks.  I  will  take  an  early  opportunity  of  being  in  Dunbar 
to  sign  the  agreement,''  &c. 

This  form  was  declared  to  be  necessary  by  one  of  the  regulations  of  the  bank, 
which  provided  that  ''each  transfer  should  be  made,  and  acceptoid  of  by  the  purchase^ 
in  presence  of  two  directors,  signing  the  deed  of  acceptance,"  &c 

Soon  after  this,  the  affairs  of  the  bank  became  involved ;  and  a  call  was  made  upon 
the  parties,  including  TumbuU,  for  an  advance  upon  each  share  of  stock.  Tumbull  in 
his  answer  did  not  deny  that  a  sale  had  been  intended ;  but  maintained  that  it  had  not 
been  completed,  in  consequence  of  the  r^ulation  of  the  bank  not  having  been  observed. 

An  action  was  brought  by  Weatheriy  against  Tumbull,  substantially  to  have  it 
found  that  he  was  a  partner  of  the  bank,  notwithstanding  he  had  not  signed  the  aco^ 
tance  in  terms  of  the  regulation. 

The  defences  were,  1^,  That  it  was  not  a  sale,  but  a  security  only  that  was  intended ; 
and  2d,  Although  a  sale  had  been  the  object  of  the  parties,  the  defender  was  entitled  to 
resile,  as  it  had  not  been  completed  in  terms  of  the  regulation  of  the  bank. 

Lord  Meadowbank,  Ordinary,  pronounced  the  following  interlocutor: — "Finds  it 
admitted  that,  by  the  contract  of  copartnery  of  the  banking  company  trading  under  the 
name  of  the  East  Lothian  Bank,  it  was  specially  provided  that  no  shares  of  the  stock 
thereof  could  be  effectually  transferred  from  any  of  the  partners,  except  by  a  deed  of 
transference  signed  by  the  said  partner,  as  also  by  a  deed  of  acceptance^  subscribed  by 
the  party  in  whose  favour  the  former  was  conceived,  and  that  in  the  presence  of  two  of 
the  directors  thereof :  Finds  that,  in  all  transactions  relative  to  a  tranaferenoe  of  any 
shares  of  the  stock  of  the  said  company,  it  must  be  held  to  have  been  neceaanrily 
implied  (where  there  was  no  express  stipulation  to  the  contrary  in  writing)  that  the 
said  provision  in  the  contract  formed  an  essential  condition  of  any  agreement  entered 
into  respecting  the  same,  and  that  the  power  of  resiling  cannot,  in  any  such  case^  be 
held  to  have  been  excluded,  until  the  trtmsference  and  acceptance  shall  have  been  com- 
pleted, in  the  manner  and  according  to  the  form  therein  provided :  Finds  that,  in  this 
case,  there  was  no  agreement,  either  express,  or,  as  far  as  it  is  competently  averred  and 
offered  to  be  proved,  distincUy  implied,  to  dispense  with  the  said  provision  in  the  eon- 
tract  of  copartnery ;  and  that,  as  [499]  the  transference  and  acceptance  of  the  shares  of 
the  company  belonging  to  the  pursuer  were  never  completed  in  the  prescribed  form, 
assoilzied  the  defender,  and  decerned,"  &c. 

In  a  reclaiming  petition,  Weatheriy  maintained — That  there  was  an  obvious  distinc- 
tion between  an  actual  and  completed  transference,  and  such  a  contract  to  transfer  as 
shall  cut  off  each  party  from  all  right  to  resile,  and  entitle  either  of  them  to  insist  on 
the  completion  of  the  bargain.  A  sale,  as  a  consensual  contract,  is  completed,  so  far  as 
the  contracting  parties  are  concerned,  by  consent  alone;  and  where  this  consent  is 
established  by  proof,  the  parties  are  completely  bound  to  each  other.  Something 
farther,  it  is  true,  is  necessary  to  transfer  the  right  to  the  subject  sold — delivery  in  the 
case  of  moveables — intimation  in  the  assignation  of  a  debt — and  infeftment  in  the  case 
of  heritable  subjects ;  but  the  consensual  contract,  to  the  effect  of  binding  the  parties,  is 
independent  of  every  thing  but  the  evidence  of  agreement;  Stair,  b.  i.  tit  10,  sect.  11 ; 
Ibid.  b.  ix.  tit  14,  sect  1 ;  BeU,  vol  i.  p.  147,  No.  150  (4th  edit) ;  lb.  voL  L  p.  348, 
No.  380 ;  lb.  voL  i.  p.  352,  No.  382 ;  lb.  voL  ii.  p.  4,  note ;  lb.  vol.  iL  p.  5,  note. 

In  the  present  case,  this  consent  is  sufficiently  established.  The  parties  acted  on 
the  faith  of  the  bargain  for  a  considerable  time ;  and  nothing  farther  was  necessary  to 
be  done  to  complete  the  transfer  than  a  compliance  with  certain  regulations  imposed  by 
the  Bank,  for  their  own  purposes,  which  the  Bank  could  at  any  time  dispense  with, 
and  the  compliance  with  which,  so  far  as  necessary,  depended  upon  the  respondent 
alone. 

To  hold  that  such  regulations  or  bye-laws,  introduced  by  the  bank  for  their  own  secu- 
rity, should  have  the  effect  of  doing  away  with  the  ordinary  rules  of  law,  in  the  case  of 
an  ordinary  consensual  contract,  would  be  a  dangerous  doctrine.  To  entitle  either  of  the 
parties  to  resile  on  this  ground,  it  should  have  formed  a  part  of  the  original  agreement 
between  them,  that  either  was  at  liberty  to  do  so  until  this  regulation  was  complied 
with ;  and  the  cases  in  the  books  under  the  head  of  locus  penitential  which  might  at 
first  appear  adverse  to  the  plea  of  the  petitioner,  related  to  bargains  whero  it  was  pan 
contractus  that  the  whole  terms  of  the  contract  should  be  reduced  into  writing. 


The  anawen  for  the  respondent  are  in  substance  expressed  in  the  findings  of  the 
Lord  Ordinary's  intralocntor. 

The  Court  unanimously  ''recalled  the  interlocutor  of  the  Lord  Ordinary;  repelled 
the  defences,  and  decerned  in  terms  of  the  libel ;  and  found  ezpences  due." 

It  was  observed  that  the  only  doubt  was,  whether  the  agreement  between  the 
parties  was  an  agreement  for  an  absolute  transfer,  or  for  a  transfer  in  security  only. 
But^  taking  the  whole  circumstances  into  view — the  correspondence  between  the  parties 
— the  transfer  of  the  shares  in  the  books  of  the  bank — the  [600]  letter  from  the 
manager  to  Tumbull,  with  the  answer  of  the  latter — ^and  the  fact  that  a  part  of  the 
price  agreed  upon  had  been  paid — ^there  was  sufficient  evidence  that  it  was  an  agreement 
for  the  absolute  transfer  of  the  shares.  Holding  this  to  be  the  case,  both  parties  were 
completely  bound  as  res  non  erani  integrcB  ;  and  the  general  rules  of  law  with  i^ard  to 
peraonal  obligations  could  not  be  affected  by  any  such  private  regulations  as  those 
referred  to  in  the  present  case.  If  a  different  rule  were  to  be  observed,  it  would  place 
such  transactions  entirely  exira  commercium.  The  agreement,  therefore,  being 
established  by  evidence,  it  was  not  in  the  power  of  either  party  to  withdraw.  If  any 
thing  like  fraud  or  collusion  between  the  pursuer  and  Borthwick  could  be  established, 
the  case  would  be  very  different ;  but  there  was  no  suspicion  even  of  such  an  under- 
standing between  them ;  and,  therefore,  in  a  question  between  the  parties  themselves, 
or  in  a  question  with  any  third  parties,  the  shares  must  be  held  to  have  been  transferred, 
and  the  defender  considered  as  a  partner  of  the  bank,  and  liable  for  their  debts. 

[S.C.,  3  S.  61.] 


No.  127.         F.C.  N.S.  VIL  507.     9  June  1824.     Ist  Div.— Lord  Eldin. 

Hogg,  Defender. — John  WUeon.jwn. 

MiNOEGAN,  Pursuer. — W,  Menziee. 

Prieoner — Ad  of  Grace, — Oath  of  the  debtor  is  prima  fade  evidence  of  his  having  no 
means  of  ailment^  although  it  may  be  controlled  by  a  proof  to  the  contrary. 

Hogg,  having  been  imprisoned  in  Edinburgh  by  Minorgan  for  payment  of  a  debt, 
^plied  to  the  Magistrates  for  the  benefit  of  the  act  of  grace. 

Minorgan  opposed  this  application  on  the  ground  that  Hogg  was  the  proprietor  of 
certain  heritable  subjects,  and  therefore  not  entitled  to  the  benefit  of  the  act.  On  the 
other  hand,  Hogg  alleged  that  he  had  sold  this  property,  and  that  the  price  had  been 
long  since  disposed  of ;  but  in  his  disposition  before  the  Magistrates,  the  answers  he 
gave  in  regard  to  this  property  were  in  some  degree  inconsistent.  He  swore,  however, 
distinctly  '*  that  he  had  no  means  to  aliment  himself  in  prison ; "  and  the  bailies,  "  in 
respect  of  the  oath  of  the  petitioner,  modified  an  aliment  of  twelve  shillings  Scots  per 
diem."  They  afterwards  adhered  to  this  judgment;  but  ordained  the  prisoner  Hogg, 
before  his  liberation,  to  grant  a  disposition  omnium  bonorum  to  his  creditors,  as  already 
agreed  to  by  him. 

Lord  Eldin,  before  whom  the  case  came  by  a  bill  of  advocation,  altered  this  inter- 
locutor ;  and  remitted  the  case  to  the  Magistrates,  with  instructions  "  to  recal  the  inter^ 
locutor  against  the  complainer,  and  to  allow  him  a  proof  that  Hogg  is  possessed  of  funds 
sufficient  for  his  own  aliment,''  &c. 

Hogg  reclaimed  against  this  interlocutor  j  and  pleaded — That,  according  to  the  views 
which  had  been  taken  of  the  Act  1696,  c.  2,  it  was  clear  that,  upon  his  making  oath 
**  that  he  had  not  wherewith  to  aliment  himself,"  he  was  entitled  to  have  an  aliment 
awarded  to  him  in  the  meantime^  however  strong  presumptions  there  might  be  that,  not- 
withstanding his  oath  to  the  contrary,  he  really  was  possessed  of  funds  sufficient  for  his 
aliment  If,  indeed,  there  had  been  evidence  in  process  of  this  [608]  fact,  the  case 
would  be  different ;  and,  in  that  event,  the  interlocutor  of  the  Lord  Ordinary  ought  to 
have  been  a  remit  to  the  Magistrates  to  refuse  the  aliment  in  respect  of  such  evidence ; 
but,  4intil  such  evidence  be  produced,  the  petitioner  is  entitled  to  the  presumption  of 
innocence,  and  must  not  in  the  meantime  be  presumed  to  have  been  guilty  of  perjury, 
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and,  in  oonBequenco  of  that  presumption,  be  permitibed  to  starve.  If  such  were  to  be  the 
interpretation  of  that  act,  and  the  aliment  to  be  superseded  even  for  a  single  daj,  for  (hi 
purpoQe  of  allowing  the  incarcerating  creditor  a  proof  that  his  debtor  has  anffideBt 
funds,  the  beneficial  effects  of  the  statute  would  in  most  cases  be  entirely  frustrated; 
Ersk,  b.  iy.  tit  3,  sect.  28 ;  Bdlj  voL  ii.  p.  536 ;  Smellie  against  Forman,  18th  Jana 
1823.  On  the  other  hand,  if  the  creditor  shall  succeed  in  proving  that  the  petitiooer 
has  sufficient  funds  wherewith  to  aliment  himself,  and  thus  falsify  his  oath,  they  wiQ 
not  only  have  the  aliment  instantly  stopped,  but  wiU  be  able  to  recover  the  aliment 
already  paid. 

In  answer,  the  respondent  admitted  that)  if  a  creditor  did  not  prove,  by  the  oath 
itself  of  the  debtor,  either  that  he  had  funds,  or  that  there  was  a  strong  presumption  to 
that  effect)  he  would  not  be  entitled  to  refuse  payment  in  the  meantime,  merely  becaoK 
he  offered  to  prove  aliunde  that  the  debtor  had  sufficient  funds :  but  he  maintained  that 
if ,  in  his  deposition,  the  debtor  should  contradict  himself,  and  presumption  should  aziBe 
that  he  has  sufficient  funds  for  his  own  aliment,  no  credit  was  due  to  his  aaaeriion  tiiat 
he  had  not  funds ;  and  no  aliment  ought  to  be  awarded  until  it  should  appear,  from  a& 
investigation  of  the  evidence  which  both  parties  should  adduce,  whether  he  reaUy  wu 
or  was  not  possessed  of  funds  sufficient  to  aliment  himself.  It  could  not  be  the  intention 
of  the  legislature  that  a  debtor  should  have  the  power  of  forcing  his  creditor  to  alimeBt 
him,  merely  because  he  chose  to  swear  that  he  was  unable  to  aliment  himaAlf. 

The  (hurt  (with  the  exception  of  Lord  BcUgray,  who  thought  that  the  debtor  had 
given  no  reasonable  account  of  the  heritable  property)  were  of  opinion  that  the  debtor 
was  entitled  to  aliment  in  the  meantime,  until  it  was  established  that  the  oath  was  &]«. 
Lard  Oilliee  observed,  that  the  question  must  be  determined  by  the  terms  of  the  oatL 
If  it  had  been  a  case  of  a  cessio  bonarum,  his  Lordship  would  not  have  thought  the 
debtor  entitled  to  a  decree :  but  this  was  a  question  of  aliment  under  the  act  of  gitoe. 
The  debtor  swore  distinctly  that  he  had  no  means  to  aliment  himself ;  and  nothing  ap- 
peared from  the  oath  to  shew  that  he  had.  It  was  also  observed,  that  the  mere  fact  d 
the  debtor  having  heritable  property  (supposing  it  to  be  true)  did  not  prove  that  he  mi 
able  to  aliment  himself. 

[609]  Their  Lordships,  therefore,  altered  the  interlocutor  of  the  Lord  Ordinary;  and 
remitted  to  his  Lordship  with  instructions  to  refuse  the  bilL 
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Jurisdidian — Bankrupt — Stat,  64  Geo.  III.  c.  137. — Found  that  a  sheriff  has  no  power 
to  stop  a  poinding  upon  an  allegation  of  a  plea  of  compensation  or  retention. 

William  Clark  obtained  decreet  before  the  Court  of  Session  against  Thomas  CSaifc, 
on  which  a  charge  was  given,  a  poinding  executed,  and  warrant  (A  sale  granted.  A 
petition  was  presented  by  Thomas  Clark  to  the  Sheriff  of  Lanarkshire  for  an  intodict 
against  the  sale,  on  the  ground  that  he  had  become  cautioner  for  William  Clark  to  hit 
landlord  for  an  arrear  of  rent,  and  that  he  was  willing  to  pay  the  amount  of  the  debt  lor 
which  the  poinding  was  executed,  provided  he  was  instantly  relieved,  or  security  found 
to  relieve  him  of  the  cautionary  obligation. 

The  sheriff-substitute  found  "l^t,  although  it  might  be  competent  and  eveo 
necessary  for  him  (the  petitioner)  to  operate  his  relief  from  the  cautionary  obUgation  be 
had  come  under  for  William  Clark,  yet  such  claim  was  not  to  stop  the  operation  of  com- 
plete diligence,  over  which  the  Judge  Ordinary  has  no  controul,  farther  ihan  to  sopeiin- 
tend  the  sale  of  the  poinded  effects;"  and,  therefore,  dismissed  the  petition.  Thii 
interlocutor  was  altered  by  the  sheriff-depute,  who  found  that  the  interdict  most  be 
continued  till  the  petitioner  be  relieved  of  his  cautionary  obligation. 

Lord  Cringletie,  Ordinary,  on  discussing  an  advocation,  "remits  the  cause  to  the 
Sheriff  of  Lanarkshire  to  alter  lus  interlocutor,  and  return  to  that  of  the  Sheriff' 
substitute." 
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Thomas  Clark  petitioned,  and  pleaded — It  is  not  disputed  that  there  is  a  subsisting 
cautionary  obligation,  of  which  the  petitioner  is  entitled  to  be  relieved.  Neither  is  it 
disputed  that,  in  the  ordinary  case,  the  petitioner  would  be  entitled  to  retain  the  debt 
due  by  him  to  the  respondent  till  relieved  of  the  cautionary  obligation.  The  sole  ground 
on  which  it  is  maintained  that  the  [619]  sheriff  had  not  power  to  stop  the  sale  is,  that 
be  can  do  nothing  but  what  a  messenger  had  power  to  do  before  the  Bankrupt  Acts  of 
1793  and  1814. 

Before  a  jurisdiction  in  this  matter  was  conferred  on  the  sheriff,  the  messenger  had 
some  judicial  powers  in  relation  to  poindings ;  Erak,  b.  ii.  tit.  6,  sect.  26 ;  but  the 
ignorance  and  doubtful  character  of  messengers  in  general  would  have  rendered  it  most 
inexpedient  to  have  entrusted  them  with  enlarged  powers.  But,  when  the  law  of 
poinding  came  to  be  new  modelled — when  the  messenger  was  sunk  into  a  mere  machine 
for  executing  the  formal  part  of  the  poinding,  the  whole  was  placed  in  the  hands  of 
judges  possessing  the  amplest  jurisdiction  in  regard  to  all  matters  of  debt  and  personal 
obligation,  and  beyond  any  suspicion  of  partiality  or  corruption.  There  could  be  there- 
fore no  reason  for  restricting  sheriffs  to  the  performance  of  those  functions  only  which 
could  have  been  exercised  by  their  nominal  predecessors ;  and,  accordingly,  sheriffs  do 
and  must  exercise  functions  which  were  unknown  to  messengers.  Thus,  competitions 
often  occur  in  poindings  before  them  between  creditors,  as  in  the  case  of  a  debtor  whose 
goods  are  poinded  being  rendered  legally  bankrupt  Creditors  having  liquidated  grounds 
of  debt  or  decrees  for  payment^  and  summoning  the  poinder,  are,  by  the  bankrupt  statute 
sect.  5,  entitled  to  a  proportional  share  of  the  price  of  the  poinded  goods ;  and  in  this 
way  important  questions  as  to  the  debtor  being  rendered  bankrupt,  or  as  to  the  grounds 
of  debt  produced  by  the  creditors,  may  and  must  be  decided  by  the  sheriff. 

The  expediency  of  the  sheriff  having  the  juriadiction  contended  for,  is  much  more 
beneficial  to  the  poinder  than  to  any  other  party.  For,  were  the  sheriff  bound  to  act  in 
the  same  way  as  the  messenger  formerly,  the  poinder  would  see  his  diligence  defeated, 
or  at  least  delayed  for  an  indefinite  period ;  whereas,  if  the  sheriff  were  entitled  to  enter 
into  an  investigation  of  such  questions,  they  could  be  expeditiously  decided.  The 
proceedings  before  the  sheriff  in  poindings  form  now,  in  truth,  an  action  commenced  by 
the  poinding  creditor's  application  for  authority  to  sell ;  and,  in  this  action,  the  sheriff 
is  entitled  to  judge  whether  or  not  there  shall  be  a  sale,  and  to  determine  all  relevant 
pleas  in  relation  to  the  poinding,  whether  urged  by  the  debtor,  the  poinder,  or  creditor, 
claiming  on  liquid  grounds  of  debt ;  BelPs  Bankrupt  Law,. voL  ii  p.  66.  Is  the  sheriff 
not  to  judge  whether  or  not  the  warrant  to  sell  should  be  granted  or  carried  into  effect  3 
And  must  he  grant  it  although  the  poinder  himself  admit  facts  which  show  that  he  has 
no  legal  or  equitable  right  to  exact  the  debt  for  which  the  diligence  is  used  9  The  case 
of  Mitchell  v.  Cuddie,  14th  June  1822,  decided  that  the  sheriff  could  look  into  and 
judge  of  a  separate  contract,  which  a  messenger  could  not  have  done ;  and  that^  being 
of  opinion  that  the  poinder  was  in  mala  JidSj  after  becoming  a  party  to  that  contract^ 
to  use  the  diligence,  he  was  entitled  to  refuse  [620]  to  grant  a  warrant  of  sale.  The 
decision  did  not  proceed  on  the  ground  that  the  effects  did  not  belong  to  the  debtor,  but 
to  his  creditors,  as  the  debtor  never  had  been  divested  of  his  estate ;  and,  in  particular, 
he  had  not  assigned  his  personal  effects  to  his  creditors. 

Even  a  messenger  would  have  been  entitled,  when  the  respondent  himself  admitted 
hiB  obligation  to  relieve  the  petitioner  of  his  cautionary  obligation,  to  have  given  effect 
to  the  cdaim  of  retention,  which  is  inseparable  from  the  right  of  relief,  and  would  have 
been  bound  to  have  desisted  from  the  poinding.  But  undoubtedly  the  sheriff  had 
power  to  do  so ;  and  on  what  grounds  could  he,  if  he  had  any  powers  whatever,  have 
allowed  the  petitioner's  effects  to  be  sold  for  payment  of  a  debt  of  which  the  respondent 
confessedly  was  not  entitled  to  exact  payment  ? 

William  Clark  answered — Previously  to  the  bankrupt  statutes,  the  execution  of  a 
poinding  was  begun  and  carried  on  to  its  conclusion  by  the  messenger,  who  caused  the 
poinded  goods  to  be  twice  valued  or  appraised ;  and,  if  the  debtor  still  failed  to  make 
payment  of  the  debt,  the  poinded  goods  were  delivered  over  to  the  poinder  in  satisfaction, 
and  at  the  appraised  value.  While  matters  remained  on  this  footing,  the  messenger  was 
not  entitled  to  listen  for  a  moment  to  such  a  plea  as  that  which  has  interrupted  the 
present  poinding.  It  may  be  true  that  messengers  did  take  cognizance  of  various  objec- 
tions to  the  dihgences  proceeding ;  but  they  were  of  quite  a  different  nature  from  the 
present^  and  were  extremely  limited.    They  were  only  those  where  the  ground  of  objec- 
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tion  did  not  go  out  of  tbe  diligence  itself,  bat  where  tbe  inegulftrity  appealed  ex  faoB, 
or  where  the  objection  imported  that  the  messenger  was  going  beyond  his  warrant.  M 
objections  of  an  opposite  natare  could  not  competently  be  made  the  means  of  intemipt- 
ing  the  poinding,  but  became  the  subject  of  a  proper  action  at  the  instance  of  the  paify 
aggrievdl  against  the  poinding  creditor. 

By  sect  4  of  the  Bankrupt  Act,  no  change  or  alteration  is  made  upon  the  diligeaoe 
of  poinding,  except  only  that  there  shall  be  one  appraisement  in  place  of  two^  and  that^ 
instead  of  the  messenger  adjudging  over  the  effects  to  the  poinder  at  the  appraised 
value,  the  poinded  goods  shall  be  sold  by  public  roup,  after  such  previous  notice  as  the 
sheriff  may  think  necessary ;  and,  of  course,  that  he  may  in  the  meantime  issue  all 
necessary  orders  for  the  security  of  the  goods.  There  is  not  a  word  about  his  entertain- 
ing one  objectioD  or  another,  or  taking  any  one  step  while  the  diligence  is  in  progresi ; 
and,  consequently,  these  must  stand  on  their  previous  footing.  On  the  contrary,  die 
functions  which  the  sheriff  has  to  discharge  are  made  absolute  and  imperative,  llien 
is  no  authority  for  holding  that  the  diligence  of  poinding,  so  fiir  as  reganls  the  executioii 
of  it,  has  undergone  any  change  or  alteration ;  BdTa  Bankrupt  Law^  voL  iL  p.  67. 

[621]  The  case  of  Mitchell  against  Cuddie,  tU  supra^  differs  widely  from  the  pressot 
in  various  respects^  which  are  quite  conclusive.  The  debtor,  Cuddie's,  moveable  effoeti 
were  on  all  hands  understood  as  appropriated  to  the  payment  of  the  composition  ;  and 
his  heritable  property  was  purposely  excladed,  as  being  set  apart  to  answer  MitdielTs 
heritable  debt  If  the  personal  creditors  did  not  become  proprietors  of  the  moveable 
effects,  they  at  least  acquired  a  security  over  them  by  the  composition  contract^  which 
entitled  them,  aud  also  the  bankrupt  for  their  behoof,  to  prevent  any  one  from  canyiQg 
them  off  by  diligence,  who  had  precluded  himself  from  doing  so  by  special  compact  In 
reality,  the  case  then  was,  that  the  creditor  was  attempting  to  carry  o£^  by  his  diligease^ 
the  effects  which  belonged  to  the  personal  creditors,  or  over  which  they  held  a  securitj 
for  their  composition ;  and,  in  this  view,  his  diligence  was  objectionable  upon  a  groond 
which  fell  to  be  listened  to  under  the  old  practice  as  well  as  under  the  new. 

The  5th  section  of  the  bankrupt  statute  does  not  relate  to  the  ad  qf  exeeuUng  tiie 
poinding,  but  merely  to  claims  which  are  thereby  made  competent  to  other  crediton 
against  the  poinding  creditor,  upon  the  assumption  that  the  poinding  has  previously  had 
its  effect  And  if  creditors  were  coming  forward  under  this  clause,  even  with  liquid 
grounds  of  debt^  or  decrees  for  payment,  before  the  goods  were  sold,  they  neither  would 
be  entitled  to  interrupt  the  execution  of  poinding  or  sale  of  the  goods,  nor  would  the 
sheriff  have  any  legal  authority  for  listening  to  such  a  demand.  It  is  true  that  the 
sheriff  or  other  judge  ordinary  may  have  to  decide  on  questions  which  arise  out  of  this 
clause ;  but  the  statute  has  given  the  other  creditors  the  means  of  redress  upon  their 
**eumm<ming  such  poinder,"  or  judicially  producing  their  claims  or  grounds  of  debt  "in 
any  process  or  competition  "  within  four  ludendar  months,  which  necessarily  implies  that 
the  diligence  itself  shall  suffer  no  interruption,  but  be  carried  forwaid  to  its  full 
completion. 

The  40th  section  of  the  bankrupt  statute,  which  declares  that  no  poinding,  not 
completely  executed  sixty  days  at  least  before  the  iBrst  deliverence  on  a  petition  for 
sequestration,  shall  have  any  preference,  shews  not  only  the  extreme  inexpediency  and 
danger  of  interrupting  the  diligence  while  in  its  legal  course  towards  completion,  bat 
manifests  very  clearly  that  the  legislature  never  contemplated  such  obstructions  to  the 
diligence  as  are  now  maintained  to  be  competent,  and  even  warranted  by  the  statata 
For,  as  the  diligence  of  poinding  is  not  held  to  be  completed  till  a  sale  of  the  goodft 
actually  takes  place,  and  is  reported  to  the  sheriff — ^TuUis  against  White,  18th  Jane 
1817,  Samson  against  MacCubbin,  15th  May  1822 — if  the  sheriff  were,  in  the  progress 
of  executing  the  diligence,  to  be  entitled  and  even  bound  to  judge,  "  in  all  relevant  pless 
in  relation  to  the  poinding,  whether  urged  by  the  debtor,  the  poinder,  or  creditors  claim- 
ing on  liquid  [5222]  grounds  of  debt,"  it  is  impossible  to  tell  in  how  many  ways  a 
poindiug  creditor  might  be  obstructed,  and  his  diligence  prevented  from  being  com- 
pleted ;  so  that  he  might  be  deprived  of  the  benefit  of  it  altogether  by  the  ultimate 
completion  being  kept  off  until  within  60  days  of  the  debtor's  bankruptcy.  Nor  could 
he  obtain  any  redress  by  showing  that  the  opposition  he  had  met  with  was  unfounded, 
as  the  improper  conduct  of  one  or  two  creditors  could  afford  him  no  ground  for  claiming 
a  preference  as  against  the  whole  creditors  of  a  bankrupt  debtor.  These  two  dexmoB, 
the  5th  and  40th,  regard  questions  which  may  arise  out  of  the  poinding,  either  as  a 


F.aiaM,Ki.va  clabk  v.  clark.  813 

complete  diligence,  ox  as  incompleted,  but  with  which  the  eherifUs  or  other  judges  ordi- 
nary are  not  called  upon  to  interfere ;  and,  accordingly,  no  instructions  are  given  to  those 
judges,  nor  are  their  names  or  offices  once  mentioned  in  either  of  these  clauses.  If  the 
petitioners'  doctrine  were  well  founded,  not  only  sheriffii,  but  every  magistrate  of  every 
burgh  in  the  kingdom,  would  have  jurisdiction,  not  merely  in  one  or  two  questions 
clearly  defined  and  pointed  out  to  them  in  the  statute,  but  in  innumerable  other  questions 
which  may  arise  in  poindings ;  and  the  sheriff  of  any  county,  or  the  magistrate  of  any 
burgh,  could  interdict  or  suspend  diligence  warranted  by  a  decree  of  this  Court. 

The  Court  were  unanimously  of  opinion  that  the  sheriff  had  no  power  to  stop  the 
diligence  on  the  plea  of  compensation — ^that,  though  he  might  now  order  an  investiga- 
tion in  cases  where  the  messenger  formerly  could  only  take  the  oath  of  the  party  claim- 
ing the  goods,  yet  it  is  only  in  oases  where  the  objection  appears  ex  fade  of  the  diligence 
that  he  has  any  jurisdiction,  his  powers  being  still  merely  ministerial — that^  if  he  had 
power  to  stop  the  poinding  in  this  case,  he  might  do  it  in  every  case  where  a  defence 
was  offered  against  the  debt — that,  in  the  case  of  Mitchell  against  Guddie,  the  question 
was  not  so  much  whether  there  were  any  grounds  for  the  warrant  at  all,  but  whether 
the  circumstances  of  the  case  prevented  certain  goods  being  included  under  the  poinding, 
and  that  this  appeared  ex  fcLcie  of  the  proceedings :  That  the  proper  course,  in  the 
present  case,  would  have  been,  to  have  presented  a  bill  of  suspension,  on  the  ground 
that  the  creditor  was  not  entitled  to  ask  execution  of  any  kind  tiU  he  relieved  the 
debtor  of  the  cautionary  obligation. 

The  Court  adhered* 
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No.  131.        F.C.  N.S.  Vn.  523.     17  June  1824.     1st  Div.— Lord  Eldin. 

Alkxandbr  Kbmp,  Pursuer. — J.  S.  More. 

Alexander  Allan,  Defender. — SoL-Gm.  {Hope),  Arthur  ConneU. 

Cautioner — Society. — Letter  of  guarantee  by  a  mercantile  company  for  the  intromissions 
of  an  agents  without  limitation  in  point  of  time,  not  vacated  by  a  general  notice  of 
the  death  of  one  of  the  partners,  and  intimation  of  the  dissolution  of  the  company  in 
the  Edinburgh  Gazette, 

In  1813,  the  Company  of  Andrew  and  Alexander  Allan  granted  a  letter  of 
guarantee  to  Kemp,  merchant  in  Turriff,  in  favour  of  John  Wilson,  merchant  in  Leith, 
in  the  following  terms :  "  Sib,  We  have  this  day  seen  your  letter  to  Mr.  John  Wilson 
of  this  place ;  in  consequence  of  which,  we  hereby  bind  ourselves,  as  guarantees  to  you 
for  him,  for  his  intromissions  in  your  business.  Be  it  understood,  that  this  guarantee 
only  extends  to  Mr.  Wilson's  transactions  as  your  agent,  not  in  being  security  for  debts 
he  may  contract  on  your  account."  Andrew  Allan  died  on  the  24th  March  1817 ;  and 
notice  of  this  event  was  inserted  in  four  Edinburgh  papers,  and  in  the  Aberdeen  Journal 
and  General  Advertiser  for  the  North  of  Scotland,  in  the  following  terms : — "  Died,  Mr. 
Andrew  AUan,  merchant  in  Leith." 

In  September  following,  notice  was  inserted  in  the  Edinburgh  Gazette  of  the 
dissolution  of  the  company,  in  consequence  of  Andrew  Allan's  death ;  but  no  special 
intimation  was  given  to  Kemp,  who  continued  to  employ  Wilson  till  the  bankruptcy  of 
the  latter  in  June  1819,  at  which  time  there  was  a  balance  due  to  Kemp,  which  had 
arisen  subsequently  to  the  dissolution  of  the  company  in  1817. 

For  payment  of  this  balance,  an  action  was  brought  at  the  instance  of  Kemp  against 
the  old  firm  of  Andrew  and  Alexander  Allan,  and  against  Alexander  Allan,  as  an 
individual  partner  of  the  company,  before  the  Court  of  Admiralty.  The  defences  were, 
that  the  company  had  been  dissolved  by  the  death  of  Andrew  Allan  in  1817,  and  this 
dissolution  duly  notified  to  the  public  in  the  Edinburgh  Gazette:  That,  by  this 
dissolution,  the  obligation  of  guarantee  expired ;  and  the  defender,  therefore,  was  not 
[B24]  bound  to  pay  any  balance  which  arose  subsequently  to  the  dissolution. 

The  Judge-Admiral  found,  *^  That,  although  it  is  asserted  that  Andrew  Allan  died 
on  the  31st  Marc^  1817,  yet  no  evidence  is  prodnced  of  the  period  of  l^i^  d^th,  except 
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that  contained  in  the  advertisement  inserted  in  the  Edinburgh  Ckaette^  publidied  on 
12th  September  1817 :  Find  no  evidence  of  the  dissolution  of  said  copartoeiy  be^g 
publicly  notified,  except  what  is  afforded  by  said  GheetU ;  but  find  that  the  adveitBB- 
ment  in  said  Gkaette  was  sufficient  notice  of  the  dissolution  of  said  eopartnoy  d 
Andrew  and  Alexander  Allan:  Find,  therefore,  that  the  defender,  the  antviviog 
partner,  is  not  liable  for  any  contractions  of  John  Wilson  after  said  12th  September 
1817." 

The  case  was  afterwards  remitted  to  an  accountant,  from  whose  report  it  appeand 
that  the  balance  sued  for  was  for  contractions  subsequent  to  the  date  of  the  diasolulaQo, 
as  intimated  in  the  Chzdte,     His  Lordship,  therefore,  assoilzied  the  defender. 

Upon  advising  a  bill  of  advocation,  with  answers,  Lord  Eldin  "remitted  the  cause  to 
the  Judge-Admiral,  with  instructions  to  recal  his  interlocutors  against  the  complaiiiBi; 
and  to  repel  the  defences." 

Allan  reclaimed^  and  pleaded — That,  supposing  legal  intimation  to  have  been  made 
of  the  dissolution  of  the  company,  his  obUgation  expired  with  the  dissolution.  Tbe 
obligation  was  a  guarantee  granted  by  the  company  in  its  social  firm.  The  paitneB 
were  not  individually  bound  as  to  future  transactions ;  neither  were  their  heiis  or 
representatives.  The  guarantee  was  not  for  any  subsisting  debt,  or  even  for  any 
specific  balance  which  was  afterwards  to  arise.  It  was  a  guaranty,  for  an  indefiute 
period,  for  the  intromissions  of  a  mercantile  agent  to  be  employed  by  the  reapondeot 
during  pleasure.  For  any  balance  which  arose  during  the  subsistence  of  the  company, 
that  firm  was  of  course  liable ;  and,  upon  failure  of  the  company  stock,  the  indi^iul 
partners  were  answerable,  not  as  prinoipals,  but  iuhsidiarie.  When,  however,  tbe 
company  was  dissolved,  the  obligation  as  to  any  future  balance  which  might  arise  fell 
along  with  it ;  and,  if  the  respondent  chose  to  trust  Wilson  after  that  period,  it  was  al 
his  own  peril,  and  he  was  not  entitled  to  look  to  the  letter  of  guarantee  for  his  security. 
It  is  true  that  the  dissolution  of  a  company  will  not  destroy  its  subsisting  deb^ 
although  the  term  of  payment  be  future ;  but  the  case  of  a  guarantee  is  different ;  and 
it  does  not  follow  that  such  an  obligation,  for  the  intromissions  of  a  i^tor  subsequeot 
to  the  dissolution  of  the  company,  is  binding  upon  the  individual  partners,  quoad  these 
future  transactions;  Paterson  against  Calder,  6th  July  1808.  In  the  case  of 
[626]  College  of  Glasgow  against  Sir  William  Miller,  18th  November  1790,  where  it 
was  found  that  tbe  representatives  of  a  cautioner  were  liable,  the  representatives  were 
expressly  bound  in  the  bond  of  cautionary,  and  of  course  they  continued  bound  until 
they  gave  notice  of  their  resolution  to  withdraw ;  and  the  passage  in  BdTs  Cam^  whkh 
has  been  founded  upon  in  this  case,  must  be  understood  in  reference  to  the  ordinary 
circumstance  which  occurs  in  such  cases,  namely,  that  the  heirs  and  executors  aze 
expressly  bound  in  the  bond  of  caution.  But,  the  ordinary  rule  is  that,  where  a 
guarantee  has  been  granted  to  a  company  for  behoof  of  any  individual,  or  to  an 
individual  for  behoof  of  any  company,  in  both  these  cases,  the  guarantee  faUs  upon 
the  dissolution  of  the  copartnership ;  Myers  against  Edge,  7  Term.  Bep,  p.  254 ;  Elton 
against  Hammond,  24th  June  1812,  Fac.  Coll. 

With  regard  to  the  due  intimation  of  the  dissolution  of  the  partnership  of  Andrew 
and  Alexander  Allan,  this  rests  on  two  grounds ;  Is^,  Upon  the  notification  of  Andrew 
Allan's  death,  which  appeared  in  several  of  the  public  newspapers ;  and,  2dly^  Upon 
the  express  advertisement  of  the  dissolution  in  the  Edinburgh  Oazette.  The  former  of 
these  was  itself  sufficient;  for  it  cannot  be  disputed  that  an  ordinary  contract  of 
copartnery  is  dissolved  ipso  facto  by  the  death  of  any  of  the  partners;  Stair,  b.  i  tit 
17,  sect.  5 ;  Ersk.  b.  iii.  tit.  3,  sect.  25 ;  Bell,  vol.  ii.  p.  39 ;  Oow,  p.  269.  But  any 
doubt  upon  the  subject  is  set  at  rest  by  the  intimation  in  the  Ckuette,  which  is  the 
ordinary  mode  in  which  the  dissolution  of  a  company  is  published ;  MbfUagu's  Abridge- 
ment of  the  case  of  Godfrey  against  TurnbuU  and  M'Auley  (35  Geo.  DX),  1795;  1 
Esp.  p.  371. 

Answered — 1^,  The  question  is  whether  a  lawful  obligation  undertaken  by  a 
company  during  its  subsistence  becomes  ineffectual,  and  is  extinguished  by  the 
subsequent  dissolution  of  the  partnership  % 

The  company  of  Andrew  and  Alexander  Allan  undertook  a  lawful  specific  obligation 
to  the  respondent  It  became  bound  to  guarantee  the  intromissions  of  Mr.  T^laon  so 
long  as  the  respondent  should  employ  bun  as  his  agent.    The  company  might  have 
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limited  its  obligation  in  point  of  time  or  extent,  in  which  case  the  obligation  would 
liare  been  binding  .ii{>on  the  qbmpany  and  itn*  representative^  during  that  period^ 
though  the  company  had  been  diaeolved  immediately  after  the  obligation  was  granted. 
The  question  relates  not  to  any  obligation  undertaken  in  name  of  the  company  after  the 
death  of  one  of  the  partners,  but  to  the  subsistence  and  efficacy  of  an  obligation  which 
^ras  confessedly  undertaken  by  the  company  while  both  parties  were  alive.  It  was  an 
obligation  to  ensure  the  respondent  against  loss  by  banluruptcy ;  and  it  is  not  easy  to 
see  how  this  can  be  distinguished  from  an  obligation  to  ensure  against  a  loss  by  fire  or 
hy  shipwreck.  In  either  of  these  cases,  the  obligation  would  subsist  even  after  the 
death  of  a  [526]  partner,  and  the  dissolution  of  the  company ;  and,  in  the  present  case, 
although  the  company  might  be  dissolved  as  to  all  other  purposes,  it  remained  bouiid 
for  the  fulfilment  of  this  obligation. 

It  is  true  that  the  petitioner  might  have  put  a  stop  to  the  currency  of  the  obligation 
by  requiring  the  respondent  to  desist  from  making  further  consignments  to  Mr.  Wilson 
on  the  faith  of  the  letter  of  guarantee ;  and,  if  the  respondent  had,  after  such  notice, 
continued  to  make  consignments,  he  would  have  done  so  at  his  own  risk ;  and  he  could 
not  have  made  any  claim  against  the  company  or  its  individual  partners. 

In  the  ordinary  case  of  a  cautionary  obligation,  it  is  quite  clear  that  the  death  of  the 
cautioner  will  not  discharge  the  bond.  The  engagement  will  subsist  against  his 
representatives,  unless  he  shall,  by  express  notice  of  his  resolution  to  withdraw, 
terminate  his  obligation ;  BelTs  Cam,  vol.  ii.  p.  34  and  233 ;  College  of  Glasgow,  18th 
IS'ovember  1790 ;  Galder  against  Robertson,  5th  January  1808.  If  such  express 
notification  is  necessary  on  the  part  of  the  representative  of  a  cautioner  to  free  him 
from  the  engagement,  mtdto  magis  must  it  be  so  on  the  part  of  a  partner  of  a  company 
which  has  granted  a  similar  obligation. 

But,  2dlyj  No  legal  intim^ition  has  been  made  to  the  respondent  of  the  dissolution  of 

the  company.    The  notice  which  appeared  in  the  newspaper  of  Andrew  Allan's  death, 

as  it  was  expressed,  afforded  no  intimation  that  it  was  the  Andrew  Allan  who  had 

granted  the  letter  of  guarantee.     He  was  not  described  as  a  partner  of  the  company  of 

Andrew  and  Alexander  Allan;  and  it  might  therefore  be  supposed  that  it  referred  to  the 

death  of  a  person  who  carried  on  business  by  himself.     And,  with  regard  to  the  notice 

in  the  Edinburgh  Gazette  of  the  dissolution  of  the  company,  whatever  effect  this  might 

have  as  to  those  who  had  not  formerly  dealt  with  the  company,  it  was  not  sufficient^ 

without  being  brought  home  to  the  respondent's  knowledge,  to  save  from  responsibility. 

It  is  incumbent  on  persons  dissolving  a  partnership  to  send  notice  of  the  dissolution  to 

all  persons  with  whom  they  had  dealings  in  partnership,  and  the  intimation  in  the 

Gizzette  merely  is  not  sufficient ;  Lord  Kenyan^  in  causa  Graham  against  Hope,  Peake,  p. 

155.     In  a  case  also,  reported  by  Espinasse,  vol.  ii.  p.  277,  4th  edit.  Lord  Kenyon  laid 

down  the  same  doctrine,  that  notice  in  the  ^'  London  Gazette  was  not  alone  sufficient, 

hat  that  particular  notice,  by  letter  or  message,  should  be  given  besides  to  all  persons 

who  had  had  any  transactions  with  the  firm." 

In  the  case  referred  to  by  the  petitioners,  the  question  was  in  reference  to  new 
customers  who  had  no  dealings  with  the  house  previous  to  the  dissolution ;  BdFa  Com, 
b.  iL  tit.  5,  sect.  31. 

The  Court  were  unanimously  of  opinion  that  the  interlocutor  of  the  Lord  Ordinary 
waa  right.  The  petitioner  might  have  [527]  got  free  of  bis  obligation,  though  a  current 
one,  if  he  had  taken  proper  measures  to  this  effect,  by  an  express  notice  to  the  respondent 
of  his  determination  to  withdraw.  Even  if  the  insertion  of  the  dissolution  of  the  com- 
pany in  the  Edinburgh  Gazette  were,  in  the  ordinary  case,  to  be  considered  as  sufficient 
legal  intimation  to  the  public,  it  was  not  of  itself  sufficient  to  put  an  end  to  the  subsist-  ■ 
ing  obligations  of  the  company  ;  and,  in  the  present  case,  it  could  not  vacate  the  letter 
of  guarantee,  without  express  declaration,  on  the  part  of  the  surviving  cautioner,  of  his 
intention  to  withdraw. 

Their  Lordships,  therefore,  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 
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No.  132.  F.C.  N.S.  VII.  627.    22  June  1824.    2ndDiv. 

JOHNSTONB,  Pursuer. — J.  Mancrieff,  Graham  Bell. 

Irving,  Defender. — J.  A.  Murray,  J.  Henderson,  jun. 

Fiar,  Absolute  and  Limited. — ^Although  a  clause  of  return  in  a  bond,  gzanted  wi&QGl 
onerous  cause,  continues  effectual  notwithstanding  a  gtatuitous  assignation,  the  debtor, 
upon  payment  to  the  assignee,  cannot  demand  security  for  repetition,  bat  onlyiD 
obligation  from  the  cedent  to  repeat  in  terms  of  the  bond,  the  latter  not  bei^ 
insolvent 

The  defender  granted  a  bond  in  favour  of  his  sister,  and  the  heirs  of  her  body,  in 
the  terms  following: — "Considering  that,  by  a  deed  and  settlement  executed  by  the  sui 
Robert  Irving,  my  father,  he,  inter  alia,  burdened  his  heritable  property,  thereby  db* 
poned  to  me,  with  an  annuity  of  L.10  sterling,  payable  to  Janet  Ir?ing,  my  sister,  spoiae 
to  James  Bell,  currier  in  [628]  Annan,  during  her  lifetime,  exclusive  of  her  hosbanfi 
ju$  mariHf  and  I,  the  said  Richard  Irving,  being  desirous  to  provide  more  snfficieatlj 
for  my  said  sister  and  her  &mily,  and  without  prejudice  to  the  said  settlement^  in  so  lu 
as  the  said  Janet  Irving  is  farther  concerned  or  interested,  and,  in  lieu  of  the  aai 
L.10  of  annuity  so  provided  to  her,  I  hereby  bind  and  oblige  myself,  my  heirs  and  8a^ 
cesBors  whatsoever,  upon  the  decease  of  my  said  father,  to  make  payment  to  the  sud 
Janet  Irving  of  an  annuity  of  L.12  sterling,  being  the  interest  of  L.300  sterling  at  tbs 
rate  of  L.4  per  cent,  per  annum.  Farther,  I  hereby  bind  and  oblige  myself  and  my  fete- 
saids  to  make  payment  to  the  children,  one  or  more,  of  the  said  Janet  Irving's  body,  of 
the  sum  of  L.300  sterling,  and  that  at  the  first  term  of  Martinmas  or  Whitsanday  dist 
shall  happen  after  the  decease  of  the  said  Janet  Irving,  in  case  she  survive  my  sud 
father,  and  that  her  said  children,  one  or  more,  shall  have  respectively  attained  the  age 
of  21  years  complete ;  or,  if  daughters,  one  or  more,  married  at  the  time,  and,  in  l£e 
event  of  the  said  Janet  Irving  predeceasing  my  said  father,  at  the  first  term  of  Maitinnias 
or  Whitsunday  that  shall  happen  after  his  decease,  provided  he,  she,  or  they  haTB 
respectively  attained  the  age  of  21  years  complete,  or  if  a  daughter,  one  or  more^  and 
shidl  then  be  married,  and  that  equally  amongst  them,  if  more  than  one  child  surnve 
my  said  father  and  sister,  with  interest  thereof  at  the,  rate  of  4  per  cent,  until  paid  ; 
whom  failing,  to  the  heirs  of  their  bodies  respectively;  whom  all  failing,  that  this  obli^ 
tion  shall  be  at  an  end ;  and  declaring  that,  although  the  said  sum  of  L.300  or  any  part 
thereof,  should  have  been  paid  up,  that^  in  the  event  of  the  decease  of  the  said  Janet 
Irving's  children  without  heirs  of  their  own  body,  that  the  said  sum  shall  revert  and 
return  to  me  and  my  foresaids,  and  be  recoverable  from  their  means  and  effects  by  me 
and  my  foresaids :  And  farther,  in  case  the  said  Janet  Irving  shall  require  the  said  ssm 
of  L.300  sterling  to  be  laid  out  upon  heritable  security,  so  as  to  increase  the  said  annoi^, 
I  hereby  bind  and  oblige  myself  and  my  foresaids,  at  any  term  of  Whitsunday  or 
Martinmas  after  succeeding  to  my  father's  property,  to  advance  and  lay  the  same  out  on 
such  sufficient  heritable  security  as  she  can  procure,  upon  the  conditions  and  terms  d 
this  obligation  alone,  excluding  always  her  husband's /us  mariHf  the  said  Janet  Irving 
being  in  that  case  to  uplift  the  interest  on  her  own  receipt  in  lieu  of  the  said  annui^, 
which  shall  from  thenceforward  cease,  and  be  no  longer  payable  by  me  or  my  foresaids, 
the  principal  sum  being  to  be  secured  to  answer  the  purpose  of  paying  the  said  annuity, 
and  to  be  paid  to  the  child  or  children  of  the  said  Janet  Irving,  if  more  than  one, 
equally  amongst  them,  or  to  the  heirs  of  their  bodies,  at  the  terms  and  in  manner  above 
specified ;  whom  all  failing,  to  revert  and  return  to  me  and  my  foresaids  as  above  con- 
ditioned." 

S29]  Janet  Irving,  the  defender's  sister,  died  before  their  father,  who  was  survived 
rs.  little,  his  grand-daughter,  the  only  child  of  Janet  Irving.  Mrs.  littie 
gratuitously  assigned  the  bond  to  the  pursuer  of  this  action,  which  concluded  for  pay- 
ment. The  defence  was,  that  payment  could  not  be  demanded  unless  upon  tendering 
security  that  Mrs.  Little's  representatives  should  repeat  the  money  in  the  event  of  her 
dying  without  children.  Lord  Pitmilly  repelled  the  defence,  and  decerned  in  terms  of 
the  conclusions  of  the  libel ;  and  to  this  interlocutor  Lord  Mackeniie  adhered. 

The  defender  reehimed  to  th9  Court,  alle^g  thi^t  the  bond  wss  entiiely  gratutonsi 
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he  being  andei  no  antecedent  obligation  of  any  description  to  grant  it.  The  opposite 
averment  is  at  variance  with  the  narrative  of  the  bond,  and,  being  stated  -without  a 
▼eetige  of  evidence,  is  entitled  to  no  regard.  But  a  clause  of  return  occurring  in  a 
gratuitous  bond  is  not  considered  as  an  ordinary  substitution  gratuitously  defeasible-^ 
but  a  condition  of  the  grant,  qualifying  the  right  of  all  who  take  under  it,  at  least  with- 
out  an  onerous  cause;  College  of  Edinburgh  acrainst  Mortimer,  11th  February  1685, 
FSale. ;  Duke  of  Douglas  against  Lockhart,  18th  February  1717,  Diet 

Such  being  the  legal  construction  of  the  clause  of  return,  the  defender  is  entitled  to 
demand  security  upon  payment^  especially  to  a  third  party,  that  the  condition,  in  the 
event  contemplated,  shall  not  be  disappointed  through  the  inability  of  the  representa* 
tivee  of  the  creditor  in  the  bond  to  repeat  the  money.  It  was  so  found  in  a  case 
resembling  the  present  in  every  essential  particular;  Napier  against  Johnstone,  11th 
June  1740,  KiOt. 

Answered — ^The  pursuer  could  prove,  were  it  necessary,  that  the  defender  received  from 
his  father  the  sum  in  the  bond  at  the  time,  and  upon  condition  of  his  granting  that  obliga- 
tion. The  transaction  being  therefore  onerous,  the  clause  of  return  is  of  the  nature  of  a 
sample  subetitution  which  is  defeasible  at  pleasure ;  Ersk.  b.  iiL  tit.  8,  sect.  45 ;  Kaiw^ 
Eludd.  p.  81,  edit  1800;  Stewart  against  Stewart,  24th  June  1669,  Stcdr;  Duke  of 
Douglas,  supra  ;  Marquis  of  Clydesdale  against  Earl  of  Dundonald,  26th  January  1726, 
Kcdmes  ;  Wauchope  against  Gibson,  22d  December  1752 ;  Duke  of  Hamilton  against 
Douglas,  9th  December  1762;  Sinclair  against  Sinclair,  21st  November  1738,  KUh 
This  is  the  construction  of  the  clause  even  where  no  intervening  substitution  occurs  in 
the  grant ;  but,  in  the  present  case,  the  clause  is  preceded  by  a  substitution  in  favour 
of  the  heirs  of  the  body  of  the  institute ;  and,  as  they  could  not  have  opposed  the 
gratuitous  alienation  of  the  sum,  such  right  cannot  be  implied  in  a  postponed  sub- 
stitution. 

Even  supposing  the  clause  of  return  could  not  be  defeated  gratuitously,  the  defender 
would  not  be  entitled  to  require  caution,  [630]  unless  Mrs.  Little  and  her  husband  were 
bankrupt,  or  vergeniea  ad  inopiam,  which  is  not  alleged ;  Beatson  against  Beatson,  30th 
June  1747,  KUk.  In  the  case  of  Napier,  founded  on  by  the  defender,  the  return  to  the 
granter  was  expressly  declared  a  condition  of  the  grant,  which  it  is  not  in  the  present 
bond ;  where,  besides,  it  is  provided  that,  in  the  event  of  the  money  being  paid  to  the 
children  of  Janet  Irving,  and  they  dying  without  issue,  it  *'  shall  be  recoverable  from 
their  means  and  effects ; "  thus  plainly  excluding  the  present  demand. 

The  Court  altered  the  interlocutors  of  the  Lords  Ordinary  so  far  as  to  find  ''  that,  in 
respect  the  pursuer  is  a  gratuitous  assignee,  every  objection  competent  against  Mrs. 
Little  and  her  husband  is  equally  competent  against  him :  and  that,  upon  payment,  the 
pursuer  is  bound  to  grant  a  discharge,  with  the  concurrence  of  the  cedents,  containing  an 
express  declaration,  in  terms  of  the  bond,  that^  in  the  event  of  the  decease  of  the  said 
Janet  Ir Ting's  children,  without  heirs  of  their  own  body,  the  sum  of  L.300  shall  revert 
and  return  to  the  defender  and  his  heirs,  and  be  recoverable  from  the  means  and  effects 
of  Mrs.  Little  by  the  defender  and  his  foresaids." 

[S.a,  3  S.  110.] 


No.  134.    F.C.  N.S.  VII.  640.    26  June  1824.    Ist  Div.— Lord  AUoway. 

Cahsbon,  Pursuer. — Dean  of  FacvUy  (Cranstoun),  CMninghame,  Shaw  Stewart. 

Burns,  Defender. — Solicitor-General  {Hope),  Matheson. 

Hypothec — Law-Agent. — An  agent  who  had  obtained  possession  of  the  title-deeds  of  an 
estate,  by  authority  of  the  heir-apparent  who  had  possessed  the  estate,  but  had  not 
made  up  titles,  and  who  afterwanls  renounced  the  succession,  found  entitled,  in  a 
question  with  the  heritable  and  personal  creditors  of  the  defunct^  to  a  hypothec  over 
the  title-deeds  for  payment  of  his  accounts. 

Mr.  Campbell  of  Ensay  died  in  1812,  leaving  an  only  child,  Margaret^  then  in 
minority.    A  deed  of  settlement  of  hia  estates  was  found  in  his  repositories,  by  whieh 
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be  had  disponed  his  property  in  fsToor  of  Us  daugfateri  biHng  heif»«iale  of  his  body; 
•nd  had  appointed  certain  tnton  and  curators.  One  purpose  of  the  deed  was  deohnd 
to  be  for  the  payment  of  his  debts,  which,  as  it  turned  outi'exoeeded  the  yalue  of  te 
estate. 

These  persons,  however,  having  declined  to  aot^  judicial  fac- [541] -tors  wen 
appointed,  upon  the  nomination  of  Miss  Campbell,  one  of  whom  was  choiBen  &etor; 
and  he  took  the  management  of  the  estate,  and  intromitted  with  the  rents  for  about 
four  yters.  But  it  being  then  conceived  that  he  had  mismanaged  the  estate,  Mza 
Campbell  (the  mother  of  Margaret,  and  one  of  the  curators)  wrote  to  Messrs  Gamenm 
and  Scott,  stating  the  intention  of  the  curators  of  calling  the  factor  to  account^  and 
removing  him  from  his  charge;  and  she  added,  "if  you  will  undertake  to  do  this,  as 
agents  and  your  Mr.  Scott,  as  factor,  I  shall  consider  myself  as  greatly  relieved  from  the 
distress  and  disappointment  which  a  disclosure  of  Colonel  CampbeU's.  miamanagemest 
of  our  affairs  has  of  late  occasioned."  Subjoined  to  this  letter  there  was  one  from  Wm 
Campbell  in  these  terms :  ''Messrs  Cameron  and  Scott^ — Sirs, — I  concur  fully  in  what 
my  mother  has  written ;  and  trust  that  you  will  undertake  the  agency  and  management 
of  our  concerns,  which  appear  to  have  been  so  much  neglected." 

Miss  Campbell  first  executed  a  factory  in  favour  of  Scott,  in  the  place  of  the  lets 
&ctor ;  and  she  afterwards,  in  1 817,  with  ^e  consent  of  her  mother,  and  a  majority  of  her 
judicial  curators^  executed  a  trust-disposition  and  conveyance  of  the  whole  property  in 
favour  of  Cameron  and  Scott^  as  trustees,  for  payment  of  her  father's  debts. 

Inf ef tment  and  registration  followed  upon  this  trust-deed ;  but,  in  order  to  prepare 
the  trust-deed  and  the  infeftment,  the  title-deeds  of  the  estate  had  been  put  into  the 
hands  of  Cameron  and  Scott  in  the  following  manner.  Upon  Mr.  Campbell's  death, 
these  writings  were  hypothecated  to  his  own  agent,  who  gave  them  up  to  the  agent  for 
the  judicial  curators,  upon  obtaining  a  receipt  from  the  latter,  binding  himself  to  return 
them  when  required.  This  person  again  delivered  them  to  Scott  upon  the  following 
receipt : — ''  I2th  February  1817,  Borrowed  and  received  by  me,  as  factor  for  Mjsb 
Campbell  and  curator,  from  Messrs  Kenneth  and  Thomas  M'Eenzie,  the  titles  enumerated 
in  the  foregoing  inventory." 

Cameron  and  Scott  then  proceeded  with  the  management  The  trust  was  advertised 
in  several  newspapers ;  and  a  general  meeting  of  the  creditors  was  called,  requiring  them 
to  concur  in  it.  Among  the  debts  due  by  Mr.  Campbell  there  were  two  to  the  amount 
of  upwards  of  L.7000  secured  by  heritable  bonds. 

At  this  meeting  several  of  tiie  creditors  attended,  and  among  these  the  agents  for 
the  heritable  creditors ;  and,  although  there  was  no  direct  accession  on  the  part  of  the 
creditors,  they  did  not  object  to  the  trust. 

Miss  Campbell,  on  attaining  minority  in  1818,  executed  a  deed  of  corroboration  and 
trust  conveyance  de  novo,  in  favour  of  Cameron  and  Scott,  for  the  purpose  of  paying  the 
creditors ;  but  under  the  condition  that  she  was  not  to  become  liable  for  the  debts ;  and 
she,  at  the  same  time,  executed  a  renunciation  of  her  right  to  her  father^s  estate. 

[642]  In  these  circumstances,  some  of  the  creditors  proceeded  to  take  separate 
measures ;  and  the  first  heritable  creditor  raised  a  summons  of  ranking  and  sale  of  the 
estate  in  September  1818.  At  this  time,  Cameron's  account  for  business  amounted  to 
about  L.382,  and  his  claim  ultimately  was  for  about  L430.  The  estate  was  sold  for 
L.7145,  and  Mr.  Cameron  was  called  upon  to  deliver  up  the  title-deeds  into  the  hands 
of  the  common  agent.  This  he  did  upon  his  right  of  hypothec  being  reserved.  The 
Lord  Ordinary  appointed  him  to  deliver  up  the  said  titledeeds,  "  reserving  his  right  of 
hypothec,  and  all  objections  thereto." 

As  the  price  of  the  estate  was  not  sufficient  to  discharge  the  heritable  debtsi  the 
question  came  to  be  whether  Mr,  Cameron  had  a  right  of  preference  over  the  postponed 
or  second  heritable  debt,  in  virtue  of  a  hypothec  which  he  claimed  over  the  titledeeds 
which  had  been  obtained  in  the  manner  above  stated. 

The  Lord  Ordinary,  upon  advising  the  objections  for  the  common  agent^  with  the 
answers  for  Mr.  Cameron,  &c.  '*  in  respect  of  the  decision  pronounced  by  the  Court  in 
the  case  of  Campbell  and  Clason  in  the  ranking  of  Parton,  repelled  the  objections  to 
Mr.  Cameron's  daim ;  sustained  the  claim  founded  upon  the  hypothec ;  and  decerned." 

The  common  agent  reclaimed  against  this  interlocutor ;  and  memorials  were  ordered 
by  the  Court ;  upon  advising  which^  their  Lordships  *'  refdsed  the  desire  of  the  petition 
so  far  as  relate  to  the  finding  respecting  the  right  of  hypothec  fo^nde4  .on ;  bii( 
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to  the  oontideiation  of  the  Loid  Ordinary  objeotions  to  particnlar  arfeiclea  ol 
tibe  aaoonnte,  with  defences  thereto^''  ftc. 

In  a  reclaiming  petition,  the  common  agent  pleaded — That  in  no  instance  of  a 
gimilar  description  had  a  writer's  hypothec  heen  sustained.  In  every  case  the  hypothec 
miLBt  be  founded  either  on  the  same  general  principle  on  which  the  general  right  of  lien 
is  rested,  or  (where  the  claim  is  carried  beyond  that  principle)  it  must  be  shewn  that 
the  business  actually  done  is  for  the  interest  of  those  who  wish  to  have  the  advantage 
of  it,  but  refuse  to  admit  the  claim  for  remuneration. 

But,  in  the  present  case,  neither  of  these  reasons  apply.  There  was  no  such  legal 
possession  of  the  title-deeds  obtained  as  could  support  the  claim  of  hypothec ;  and  as  to 
the  business  actually  done,  not  only  had  the  heritable  creditors  derived  no  benefit  from 
it,  but  the  measures  taken,  for  which  ezpences  are  now  asked  against  them,  were 
directly  against  their  interest 

1.  As  to  the  possession,  it  is  necessary  to  consider  the  footing  on  which  Miss 
Campbell  herself  stood  in  regard  to  the  property  in  question,  and  her  right  so  to  pledge 
the  title-deeds  as  to  affect  an  heritable  creditor  under  any  circumstances.  It  is  true 
that,  at  the  time  of  her  father's  death,  Miss  Campbell  stood  in  the  [643]  character  of 
disponee  as  well  as  apparent  heir  to  him ;  but  no  steps  of  any  kind  were  taken  under 
the  disposition;  and  the  trustees  named  by  her  father  having  declined  to  act,  the 
settlement  fell  to  the  ground  as  if  it  never  had  been  executed.  Miss  Campbell,  there- 
fore, could  not  give  possession  of  the  titles  in  the  character  of  dispense  of  her  father,  as 
she  declined  to  assume  this  character,  and  had  repudiated  the  deed.  In  the  trust-deed 
in  1817,  the  settlement  is  never  alluded  to  at  all;  and  the  grantor  is  declared  to 
execute  the  trust  as  heiress  to  her  father. 

It  can  only,  therefore,  be  in  consequence  of  the  trust^eed  that  the  respondent  can 
pretend  that  the  title-deeds  were  pledged  to  him  by  Miss  Campbell ;  but  that  trust-deed 
was  never  rendered  effectual  by  Miss  Campbell  serving  heir  and  making  up  titles ;  and 
it  never  was  sanctioned  by  the  general  accession  of  the  personal  creditors,  while  it  was 
rejected  by  the  heritable  creditors.  This,  then,  is  not  the  case  of  an  heir  apparent 
pledging  the  titles  to  an  agent  for  business  done  in  regard  to  the  management  of  the 
estate,  and  for  her  own  behoof.  The  deed  bears  to  have  been  granted  solely  for  the 
behoof  of  the  creditors ;  and,  of  the  same  date.  Miss  Campbell  expressly  repudiated  the 
succession.  The  respondent  therefore,  must  maintain  that  the  titles  were  pledged  to 
him,  not  for  business  to  be  done  for  Miss  Campbell,  but  for  business  to  be  done  for  the 
creditors. 

But  even  if  the  accounts  had  been  for  business  done  for  Miss  Campbell,  it  was  not 
in  her  power  (under  the  circumstances  in  which  she  was  placed)  to  pledge  th6  title-deeds 
to  the  respondent.  liTo  person  can  pledge  the  title-deeds  of  an  estate  for  payment  of 
an  agent's  account  who  is  not  the  proprietor  of  the  estate  in  the  fair  sense  of  the  term. 
Without  being  in  the  exercise  of  the  rights  as  proprietor,  and  subject  to  the  responsi- 
bility resulting  from  that  character,  he  is  not  in  a  situation  to  enable  an  agent  to  obtain 
a  lien  over  the  title-deeds,  to  the  prejudice  of  heritable  creditors.     But — 

2d^  The  business  for  which  the  accounts  are  charged  was  of  a  character  in  which  the 
heritable  creditors  could  not  possibly  have  any  interest,  or  derive  any  advantage  from ; 
and  the  trust  was  never  sanctioned  by  them.  It  consisted  chiefly  in  the  expence  of 
resisting  the  claims  of  individual  creditors,  and  in  endeavouring  to  obtain  a  general 
accession  of  the  personal  creditors  to  the  trust-deed,  in  which,  however,  the  respondent 
did  not  succeed ;  but,  as  the  right  of  the  heritable  creditors  was  secured  by  their  infeft- 
ment,  it  could  be  of  no  consequence  to  them  whether  the  trust  was  acceded  to,  or  what 
personal  debts  were  admitted ;  and,  therefore,  there  can  be  no  legal  or  equitable  grounds 
upon  which  the  expences  which  were  incurred  in  these  unprofitable  proceedings  can  be 
demanded  from  them. 

An8wered — ^I.  At  the  date  of  her  father's  death.  Miss  Campbell  [544]  stood  in  the 
twofold  character  of  heir  and  disponee  to  him.  In  either  of  these  characters,  she  might 
have  made  up  her  title  to  the  estate ;  but,  without  making  up  any  feudal  title,  she  was 
in  a  state  to  take  full  and  effectual  possession  of  the  property  to  the  extent  of  every  act 
of  management  competent  to  a  proprietor ;  and,  until  she  did  make  up  her  title,  her 
possession  on  a  personal  right  might  be  imputed  to  both  or  either  of  them.  There  can 
be  DO  sepoqs  dispute  that  Mias  Campbell  was  truly  in  possession.    It  is  true  she  never 
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nude  up  a&y  feudal  title  to  the  estate ;  and,  at  the  ezpiiatian  of  five  years  after  tiiB 

euGceasioQ  hsd  opened,  she  renounced  it ;  bat  if  the  foil  and  unchallenged 

of  a  fiictor  appointed  by  a  minor,  with  the  concurrence  of  her  curators,  be  not 

on  the  part  of  the  minor,  it  is  difficult  to  conceive  in  what  way  she  could  efbctoaUy 

possess  at  alL 

Miss  Campbell's  right  during  the  former  factory  having  been  undisputed,  it  csnnot 
be  denied  that,  upon  it  being  put  an  end  to,  she  was  entitled,  as  the  disponee  and  heir 
of  her  father,  to  employ  the  respondent,  and  he  was  in  bona  fide  to  undertake  thk 
management^  and  to  take  the  custody  of  the  title-deeds  from  one  who  had  been  in  pos- 
session for  more  than  three  years  both  on  apparency  and  on  a  personal  title  as  dispoosL 
No  form  of  title  is  necessary  to  enable  an  heir  to  take  possession  of  the  title-deeda 
These  must  be  immediately  taken  possession  of  by  some  one ;  and  the  apparent  heir  is 
the  person  allowed  by  law  to  do  so.  His  right  to  the  custody  of  the  documents  is  oom- 
plete  by  intromission  alone.  Hence,  when  an  heir  takes  possession  of  title-deeds  of  hii 
ancestor,  these  come  as  fully  within  his  controul  as  the  estate  itself  does  bj  a  fonnil 
feudal  title  made  up  by  him ;  and  the  pledge  of  the  writs,  in  this  case,  ib  as  effectoal  to 
a  third  party  as  a  bond  would  be  over  the  fee,  after  the  apparent  heir  has  made  up  his 
title.  In  short,  actual  possession  of  the  writs  taken  by  the  heir  in  the  one  case  is 
equivalent  to  a  feudal  title  made  up  in  the  other.  According  to  the  doctrine  of  the 
petitioner  no  agents  who  manages  the  business  of  a  minor,  could  have  any  security  over 
the  title-deeds  for  his  accounts ;  but  Miss  Campbell  had,  in  this  case,  incurred  bH  the 
responsibility  as  proprietor  which,  under  the  circumstances,  she  could  be  subjected  ta 
She  was  liable  for  her  intromissions ;  and,  though  she  made  up  titles,  she  would  not 
thereby,  being  minor,  have  been  bound  in  any  wider  extent,  and  would  not  have  incurred 
full  responsibility  as  proprietor, 

II.  As  to  the  argument,  that  the  heritable  creditors  could  derive  no  benefit  from  the 
trust-deed — that  they  had  no  interest  in  it — and  that  it  had  never  been  sanctioned  hj 
them,  it  was  answered,  that  it  was  by  no  means  incumbent  upon  the  respondent  to 
point  out  a  positive  benefit  which  any  particular  creditor  received  under  the  truatdeed. 
It  was  sufficient  that  it  was  a  pru-  [646]  -dent  step  under  the  circumstances  of  the  case, 
and  for  the  benefit  of  the  creditors  at  large;  but  the  heritable  creditors  were  truly 
interested  in  it  It  could  not  be  denied  that  a  private  sale  was  a  mode  much  leas 
expensive  than  a  ranking  and  sale ;  and  it  surely  was  for  the  benefit  of  the  heritabld 
creditors,  and  particularly  of  the  second  or  postponed  one,  that  there  should  be  eveiy 
possible  saving  of  expence  in  the  conversion  of  the  estate  into  money  for  their  payment 
Neither  was  it  necessary  to  have  the  express  sanction  of  these  creditors  to  tiie  trust- 
deed.  They  were  made  acquainted  with  it  from  the  beginning ;  but  no  objection  was 
stated  by  them  at  the  time,  nor  were  any  steps  taken  to  interrupt  the  management  of 
the  trustees,  or  to  interpel  them  from  intromitting  with  the  estate ;  so  that  the  authori^ 
under  which  they  acted,  and  the  acquiescence  of  the  creditors,  was  a  sufficient  basis  for 
the  present  claim. 

At  the  advising,  the  Lord  Presidenty  Lord  SueeotJi,  and  Lord  Balgray^  were  of 
opinion  that  the  interlocutor  was  well  founded.  It  was  observed  that  the  claim  of  Mr. 
Cameron  rested  upon  two  grounds — Firsts  upon  his  claim  at  common  law,  as  negoUonm 
gestor.  At  Mr.  Campbell's  death,  curators  were  nominated  by  his  daughter ;  and  they, 
by  their  factor,  managed  the  estate  for  four  years ;  and  then,  upon  the  failure  of  this 
person,  Cameron  and  Scott  were  employed  by  Miss  Campbell  to  manage  the  estate,  and 
get  possession  of  the  title-deeds,  in  virtue  of  instructions  from  her.  A  trust  in  their 
&vour  was  then  executed  without  being  objected  to.  These  were  all  acts  of  poososoion, 
and  were  done  before  the  eyes  of  the  creditors.  All  parties  acted  upon  the  Mth  of  the 
trustdeed,  as  it  was  considered  at  the  time  to  be  for  the  advantage  of  all  concerned.  If 
the  heritable  creditors  had  disapproved  of  it,  they  ought  to  have  interfered  at  the  time; 
but  they  could  not  turn  round  now  and  say  that  they  would  not  be  liable  for  payment 
of  the  agent's  account  Bat,  2dly^  the  claim  was  founded  upon  the  established  principle 
of  a  writer's  hypothec.  Miss  Campbell  had  right  to  the  estate  both  as  the  heir  and  the 
disponee  of  her  father ;  and,  in  both  these  characters,  she  had  immediate  right  to  possei 
sion  of  the  title^ieeds ;  and,  having  this  right,  she  was  entitled  to  deliver  them  to  her 
agent  It  was  a  mistake  to  suppose  that  infeftment  was  necessary  to  give  this  right 
Many  things  required  to  be  done  before  infeftment  was  necessary,  or  could  be  taken. 
The  ordinary  business  of  the  estate  must  be  mauaged|  and  law-suits  carried  on  by  agents^ 
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who,  howeyer,  would  not  undertake  this,  unless  for  the  security  they  enjoyed  under 
their  right  of  hypothec.  It  did  not  give  the  agent  a  right  over  the  estate,  hut  over  the 
tide-deeds,  which  represented  the  estate ;  and  as,  in  the  present  instance,  Mr.  Cameron 
had  obtained  legitimate  possession  of  them,  he  was  entitled  to  retain  them  for  payment 
of  the  expences  incurred  in  the  management. 

[646]  On  the  other  hand,  Lord  Hermand  and  Lord  GiUies  were  of  opinion  that 
there  was  no  room  for  the  preference  claimed.  Lord  Oillies  thought  that  it  would  be 
attended  with  great  danger  to  the  law  and  practice  of  *  the  country  to  admit  the  right  of 
hypothec  in  such  a  case  as  the  present.  The  question  was  not  whether  Miss  Campbell 
or  her  father's  creditors  were  liable  to  the  trustees  for  payment  of  their  accounts,  but 
whether  the  estate  of  the  deceased  debtor  was  liable  to  the  exclusion  of  the  heritable 
creditors.  This  would  be  carrying  the  claim  farther  than  had  been  done  in  any  of  the 
former  cases.  It  was  true  that  Miss  Campbell  had  a  right  to  the  estate  both  as  the  heir 
and  as  the  disponee  of  her  father ;  but  she  had  renounced  the  former  character  at  the 
very  time  she  executed  the  deed  in  favour  of  the  trustees ;  so  that  she  could  not  at  the 
same  moment  give  a  right  to  the  title-deeds ;  and  she  had  never  taken  infeftment  as 
disponee,  which,  however,  was  necessary  before  she  could  give  a  right  in  that  character. 

In  these  circumstances  what  room  was  there  for  the  right  of  hypothec?  It  might 
be  true  that  it  was  necessary  that  the  estate  should  be  managed ;  but  then  the  agent 
was  bound  to  look  to  his  employers — he  was  not  entitled  to  reimburse  himself  from  the 
estate  to  the  exclusion  of  an  heritable  creditor.  The  object  here  was  not  to  make  the 
creditors  liable  personally,  but  to  make  the  estate  itself  liable,  which  it  ought  not  to  be ; 
for  Miss  Campbell  never  had  such  a  right  in  it  as  could  entitle  her  to  bestow  such  a 
preference  upon  her  agent. 

The  Court  adhered* 
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Houston's  Exbcutoks,  Pursuers. — Moncrieff,  FuUarton. 

Speibs  and  Others,  Defenders. — Dean  of  Fcuyulty,  Alison, 

Indefinite  Payment, — A  letter  of  guarantee  of  bills  to  be  drawn  in  a  certain  way  having 
been  found  not  to  extend  beyond  a  certain  period,  on  account  of  a  change  in  the  mode 
of  drawing,  indefinite  remittances  made  after  that  period  by  the  principal  debtor 
found  not  imputable  in  extinction  of  a  sum  due  under  the  guarantee,  unless  in  so 
far  as  at  any  one  time  they  exceeded  the  amount  of  bills  drawn  by  him  after  the 
change  in  the  mode  of  drawing. 

Speirs  and  others  had  granted  a  letter  of  guarantee  to  the  Honourable  Simon  Fraser 
and  Company,  merchants  in  London,  of  drafts  to  be  drawn  on  them  by  Walter  Logan 
on  account  of  H.  and  R.  Baird,  to  subsist  till  the  year  1812  ;  "  And  we  further  under- 
take that  the  amount  of  your  engagements,  from  time  to  time,  shall  be  always  provided 
for  by  remittances  in  undoubtedly  good  bills  on  bankers,  or  other  equally  good  houses 
in  London,  not  having  more  than  66  days  to  run ;  such  remittances  to  come  to  hand  at 
least  six  days  before  your  acceptances,  for  which  they  are  intended  to  provide,  shall  fall 
dae," 

The  drafts  continued  to  be  made  upon  "  the  Honourable  Simon  Fraser  and  Company, 
London,"  down  to  December  1809,  when,  in  consequence  of  a  new  arrangement  having 
been  made  by  that  Company,  the  drafts  were,  by  their  desire,  made  on  the  banking 
house  of  ''The  Honourable  Simon  Fraser,  Peering,  Godfrey,  Shaw,  Barber,  and  Com- 
pany, value  in  account  with  Fraser,  Houston,  and  Company,"  which  firm  had  been 
assumed  by  the  original  company,  without  any  change  in  the  partners ;  and  the  letters 
and  remittances  were  addressed  to  '*  Fraser,  Houston,  and  Company."  This  mode  of 
drawing  and  remitting  continued  down  to  1811,  when  H.  and  R.  Baird  became  insol- 
vent^ with  a  large  balance  due  by  them  to  the  London  house.  Mr.  Houston,  as  the  sole 
surviving  partner  of  that  house,  then  brought  an  action  upon  the  letter  of  guarantee 
for  that  balance.    The  cautioners  stated,  in  defence,  that  they  could  only  be  liable  for 


the  amount  of  the  bills  dnwn  in  tenns  of  the  letter  of  goArantee,  and  not  for  IIiqr 
drawn  on  another  firm,  for  which  they  had  never  come  under  any  obligation.  Thn 
defence  was  sustained  [548]  by  the  Court  finding  that  the  letter  of  goaiantee  was  net 
effectual  beyond  the  period  when  the  change  took  place  in  the  mode  of  drawing  {vide 
Fac  CoU.  4th  March  1820). 

The  defenders  also  maintained  in  defence,  that  the  balance  due  under  the  letter  of 
guarantee,  at  the  time  the  change  in  the  mode  of  drawing  took  place,  had  been  dis- 
charged by  the  remittances  made  by  Logan  subsequent  to  that  period.  The  Court,  aftB 
a  remit  to  an  accountant  <'in  regsoxi  to  the  question  whether  the  drafts  of  Walter 
Logan  for  behoof  of  H.  and  R  Baird  on  the  Honourable  Simon  Fraser  and  Company 
are  to  be  held  as  having  been  paid  and  extinguished  by  remittances  from  Walter  Logu 
for  behoof  of  H.  and  R.  Baird,"  appointed  objections  and  answers  to  be  given  in  to  the 
report. 

The  defenders  pleaded — L  By  the  terms  of  the  letter  of  guarantee,  that  Fiaeer  and 
Company's  engagements  "  should  from  time  to  time  be  provided  for  by  remittances  m 
undoubted  good  bills  on  bankers,  or  other  equally  good  houses  in  London,  not  having 
more  than  65  days  to  run ;  such  remittances  to  come  to  hand  at  least  six  days  before 
your  acceptances,  which  they  are  intended  to  provide  for,  shall  &11  due,''  every  remit- 
tance  by  Mr.  Logan  had  a  distinct  and  specific  appropriation.  He  was  bound  to  provide 
for  the  acceptances  of  Fraser  and  Company  as  they  approached  to  maturity.  For  aH 
his  bills  there  were  to  be  appropriate  remittances.  These  remittances  could  not !» 
applied  to  bills  payable  at  a  more  distant  period,  while  there  were  other  bills  of  wbiciL 
the  term  of  payment  was  at  hand.  These  last  were  to  be  provided  for  before  the  others; 
and  if,  by  any  accident,  provision  was  not  made  till  a  bill  became  dae,  the  first  follow- 
ing remittance  was  applicable  to  it  as  properly  as  if  it  had  been  made  six  days  befon 
the  bill  became  due. 

By  the  account  produced  by  the  pursuers,  it  appears  that  Walter  Logan  did  acooni- 
ingly  provide,  in  terms  of  the  guarantee^  for  the  drafts  drawn  prior  to  31st  December 

1809,  when  the  guarantee  has  been  found  to  cease,  by  remitting  bills  six  days  before 
the  (kafts,  to  which  they  were  applicable,  fell  due.     The  last  draft  was  due  25th  Maith 

1810,  and  the  last  remittance  was  made  27th  March,  more  than  extinguishing  the 
balance  due  on  31st  December  1809 ;  while  the  first  drafts  by  Logan  after  that  date 
were  not  payable  till  22d  April  1810,  and  remittances  were  made  for  them  on  17th 
April ;  and  he  went  on  in  this  way  providing  for  his  drafts  under  the  new  firm,  till  H. 
and  R  Baird  became  insolvent  The  pursuers,  therefore,  cannot  be  allowed  to  insLst  on 
the  letter  of  guarantee,  and  refuse  at  the  same  time  to  make  that  application  of  the 
remittances  which  it  was  expressly  provided  by  the  letter  of  guarantee  should  be  made. 

There  may  have  been  no  specific  directions  given  by  Logan  as  to  what  draft  each 
remittance  should  be  successively  applied  to,  nor  was  it  nece§8ary,  as  this  was  expreasly 
provided  for  by  the  letter  of  guarantee ;  and  the  defenders  were  entitled  to  rely  on  that 
[619]  provision  being  observed  by  the  company  in  London.  Although  Logan  may  have 
failed,  in  some  few  instances,  in  providing  for  the  drafts  by  remittances  six  days  before 
they  fell  due,  it  could  not  prevent  the  application  of  the  remittances  in  those  instances 
in  which  the  guarantee  had  been  complied  with,  which  was  the  case  with  all  the  remit- 
tances in  spring  1810,  as  shewn  by  the  accounts.  The  practice  of  Mr.  Logan  could  not 
invalidate  the^  quoBsitum  vested  in  the  defenders  to  hold  the  remittances  that  reallj 
were  made  in  terms  of  the  guarantee,  as  an  extinction  pro  tanto  of  the  drafts  for  which 
they  were  answerable. 

11.  Supposing  there  were  no  special  application  of  the  remittances  in  spring  1810; 
the  pursuers  are  not  entitled  arbitrarily  to  apply  these  remittances  to  the  bills  drawn 
subsequent  to  December  1809 ;  but  these  remittances  must,  as  this  is  the  case  of  a  nmn- 
ing  account  between  a  banker  and  his  customer,  be  applied  to  the  articles  of  chaige 
which  are  oldest  in  point  of  date,  which  would  have  the  effect  of  extinguishing  tbe 
whole  debt.  This  is  quite  a  different  question  from  the  general  case  where  a  debtor 
owes  a  variety  of  sums  of  money,  springing  out  of  different  transactions,  when  it  is  in 
the  power  of  the  creditor,  where  an  indefinite  payment  is  made,  to  apply  it  to  which 
ever  debt  he  chuses.  But  the  present  case  is  that  of  a  running  account  between  the 
parties,  and  payments  made  indefinitely  to  the  credit  side  of  the  account.  In  sndi  a 
case,  where  a  balance  exists  against  one  of  the  parties,  the  next  remittance  necessarily 
reduces  it    New  debts  may  be  created  by  subsequent  drafts,  with  which  the  debit  aide 
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of  the  aeoount  is  to  be  oharged ;  bat,  although  theae  new  drafts  create  a  new  debt^  they 
eannot  prevent  the  destruction  of  that  part  of  the  balance  which  former  remittances 
liaye  extinguished;  Devaynes  against  Noble,  Mmvale^s  Reports^  voL  L  p.  585,  608. 
l^or  is  there  any  authority  for  holding  that,  where  there  is  but  one  debt  between  the 
parties,  the  creditor  has  tiie  power  of  applying  an  indefinite  payment  to  any  part  of  the 
aeoount  which  he  chooses.    But,  on  the  contrary,  the  rule  is,  that  indefinite  payments 
must  always  be  ascribed  to  those  debts  in  the  account  which  are  earliest  in  point  of  date ; 
Good  against  Smithy  30th  Jane  1779;  Eeid  against  Maxwell,  29th  January  1782; 
JUchmond,  &c.  against  Pelican  Insurance  Office,  26th  June  1805 ;  Hammersley  against 
JSLa wines,  Egp,  vol.  iL  p.  665;  Dow  against  Houldsworth,  Peake^s  Cases;  March  against 
Houlditch,  Ckitty^  p.  289;   Eilsby  against  Williams,  Kin^s  Bench,  summer  1822. 
Most  guarantees  have  some  limitation  attached  to  them  in  point  of  time ;  but,  if  it  is  to 
be  held  as  law  that  it  is  in  the  power  of  the  creditor  to  direct  the  application  of  remit- 
tances made  in  extinction  of  the  debt  by  the  party  in  whose  favour  the  guarantee  was 
made — not  to  the  period  to  which  the  guarantee  applied,  but  to  that  which  has  subse- 
quently occurred — the  creditor  will  always  direct  such  an  application  of  the  payments 
as  may  leave  the  debt,  which  is  covered  by  the  guarantee,  [660]  untouched ;  and  thus, 
whatever  sums  may  have  been  paid  by  the  debtor  to  the  creditor,  subsequent  to  that 
period,  will  be  altogether  unavailing  in  discharging  his  engagement. 

III.  By  the  alteration  in  the  name  of  the  firm,  no  such  complete  separation  took 
place  between  the  debts  which  had  accrued  from  drafts  on  Fraser  and  Company,  anterior 
to  the  change  of  firm,  and  those  which  accrued  in  the  transactions  with  Fraser,  Houston, 
and  Omipany,  as  to  render  it  impossible  to  apply  the  remittances  made  to  the  latter 
firm,  in  extinction  of  the  debt  incurred  to  the  former.  Two  distinct  changes  took  place, 
the  one  in  the  name  of  the  firm,  and  the  other  in  the  mode  of  drawing  bills  by  Mr. 
.Logan,  which,  instead  of  being  drawn,  as  before,  directly  on  Simon  Fraser  and  Company 
were  drawn  on  the  banking  house  of  Fraser,  Perring,  Oodfrey,  Shaw,  Barber,  and 
Company.  But  it  was  on  the  mode  of  drawing,  and  of  the  change  in  the  firm  on  which 
the  drafts  were  made,  that  the  former  branch  of  the  case  was  decided ;  and  the  alteration 
in  the  name  of  the  commercial  firm  had  no  influence.  The  mere  circumstance  of  Mr. 
Houston's  name  being  mentioned  in  the  firm  after  January  1810,  when,  as  is  admitted, 
no  alteration  had  been  made  on  the  members  of  the  copartnery,  could  not  have  the 
effect  of  rendering  the  firm,  under  its  new  appellation,  distinct  from  the  firm  under  its 
old  appellation.  The  line  which  the  Court  has  always  adopted  in  these  cases  is  to  look, 
not  to  the  name  of  the  firm,  but  to  the  business  they  really  carry  on,  the  debts  which 
they  incur,  and  those  from  which  they  take  benefit.  If  these  are  the  same  in  two 
companies^  although  they  bear  a  distinct  appellation,  they  will  be  held  to  be  one  and  the 
same,  to  all  legal  effects  whatsoever;  BdPa  Bankrupi  Law,  vol.  ii.  p.  599. 

But,  in  fact,  the  new  firm  here  was  just  a  continuation  of  the  old  one.  It  not  only 
took  up  the  business  exactly  where  the  former  had  left  it,  but  assumed  the  debts  for 
which  it  was  liable,  and  took  benefit  from  those  which  had  been  contracted  in  its 
favour.  The  pursuers  admit  that  the  balance  due  at  the  close  of  1809  has  been  reduced 
by  subsequent  banking  operations — ^that  is,  they  allow  the  balance  of  the  remittances 
inade  subsequent  to  1809  to  be  applicable  to  the  debt  due  at  the  end  of  that  year ;  and, 
in  the  same  way,  the  other  remittances,  which  stand  in  precisely  the  same  situation, 
ought  to  be  applied  to  the  same  purpose. 

The  pursuers  pleaded — I.  In  order  to  determine  how  far  there  is  any  ground  for 
the  inference  made  by  the  defenders,  that  the  balance  due  at  December  1809  was  more 
than  extinguished  by  the  remittances  in  spring  1810,  the  best  of  all  evidence  of  the 
manner  in  which  these  transactions  were  carried  on,  is  the  letters  of  Walter  Logan, 
accompanying  the  bills  drawn  on  the  banking  house,  and  the  remittances  to  Fraser, 
Houston,  and  Company.  From  these,  it  appears  that,  with  the  exception  of  [661]  the 
first  remittance,  which,  even  admitting  it  to  be  applied  in  extinction  of  the  balance  due 
at  December  1809,  would  not  reduce  it  below  the  sum  now  pursued  for ;  all  the 
remittances  by  Logan  to  Fraser,  Houston,  and  Company,  in  place  of  being  intended  by 
him  to  be  applied  towards  extinction  of  that  balance,  were  anticipated  by  his  drafts  on 
t^e  banking  house,  at  the  very  period  of  his  making  these  remittances.  There  are, 
therefore,  no  grounds,  either  in  law  or  according  to  the  practice  of  business,  for  holding 
that  these  remittances  were  specifically  applicable  to  the  extinction  of  the  balance  under 
the  guarantee. 
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It  ifl  quite  dear  that  theae  remittaaees  weie  not  made  in  terma  o^  and  bad  bo 
specific  relation  to,  the  guarantee.  By  that  guarantee,  the  remittencee  to  be  iiiadB 
"  from  time  to  time,  to  cover  the  engagemento  come  under  by  Fraaer  and  Company," 
were  to  be  by  good  bUlo,  **  not  haying  more  than  65  days  to  run."  But  this  was  not 
regularly  observed  in  a  number  of  instances ;  and  whether  the  currency  of  the  bills  be 
considered,  or  the  dates  of  the  remittances,  as  compared  with  Ab  aoceptanoei^ 
it  is  impossible  to  bring  these  remittances  within  the  stipulation  of  the  guarantee. 
But  besides,  by  the  letter  of  guarantee,  Fraser  and  Company  held  not  only  a 
general  security  for  their  reimbursement^  but  a  special  obligation  by  the  eaotaooflcs 
that,  if  necessary,  remittenoes  should  be  made  by  bills,  from  time  to  time,  to  answar 
the  excess  of  the  draf  te  by  Logan  over  his  remittence&  That  is  the  only  meanisg 
of  the  stipulation  come  under,  not  by  Logan,  but  by  the  cautionera  No  doubt, 
if  they  had  remitted  bills,  such  remittences  would,  in  the  absence  of  any  other 
direction,  have  been  held  as  specifically  appropriated  to  the  discharge  of  this  obHgatioiL 
But  no  such  inference  can  be  drawn  as  to  remittances  made  by  Logan  or  H.  and  R 
Baird,  the  principal  debtors,  who  were  not  parties  to  the  guarantee,  and  were  under  no 
specific  oblation  to  provide  for  the  acceptences  in  any  particular  way.  Hia  remitfcanoei 
accordingly  were  made  quite  general,  directing  them  to  be  placed  to  the  account  of  H. 
and  R  Baird,  not  against  any  particular  acceptences  of  the  former  year;  and,  therefore^ 
there  could  be  no  specific  appropriation  of  them. 

By  the  former  judgment,  in  this  case^  the  guarantee  was  held  as  completely  closed 
on  31st  December  1809,  by  the  change  in  the  mode  of  drawing.  But^  if  this  be  the 
case,  and  if  the  transactions  on  the  debit  side  of  the  account  in  question  were  no  longer 
transactions  under  the  guarantee,  it  seems  utterly  absurd  to  maintain  that  Logan's 
remittances  were  remittances  under  the  guarantee,  and  that  their  destination  could  be 
at  all  affected  by  ito  terms.  The  equity  of  the  case  operates  entirely  the  other  way. 
If  the  change  in  the  mode  of  drawing  freed  the  guarantees  from  the  subaequent 
transactions,  no  reference  whatever  can  be  made  to  the  terms  of  the  letter  of  guarantee, 
as  affecting  the  transactions  on  the  credit  side  of  the  account,  more  than  on  the 
debit. 

[662]  IL  But|  even  holding  the  remittances  in  spring  1810  to  have  been  indefinite 
paymente,  the  result  would  be  quite  sufficient  to  exclude  the  defence.  According  to 
that  view,  the  balance  was  due  to  Fraser  and  Houston,  and  secured  by  caution,  while 
the  acceptances  granted  afterwards  were  debto  contracted  by  H.  and  R  Baird,  to  Fruer 
and  Houston,  without  caution.  In  such  circumstances,  the  payee,  in  the  absence  of 
any  specific  directions  from  the  payer,  is  entitled  to  appropriate  the  paymente  in  the 
way  most  advantegeous  for  himself,  and,  consequently,  the  least  secured ;  Bank,  voL  L 
p.  487 ;  Forbes  against  Innes,  9th  November  1739,  Kiik. ;  FeU  on  MercarMe  OwtraaUee, 
p.  99.  The  cases  quoted  by  the  defenders  were,  in  general,  cases  in  which  the  payer 
had  an  interest  that  the  paymente  should  be  appropriated  in  a  particular  way ;  bat 
here  Mr.  Logan  had  no  interest  that  the  remittences  should  be  specifically  applied  eitlier 
in  the  one  way  or  the  other. 

The  proposition  of  the  defenders  that»  because  this  la  a  running  account  between  a 
banker  and  his  customer,  if  paymente  have  been  made  subsequent  to  January  1810; 
these  necessarily  extinguished  the  balance  then  due,  while  the  debt,  created  by  the 
subsequent  drafts,  formed  a  new  debt,  not  falling  under  the  guarantee,  just  involves  a 
proposition  directly  the  reverse  of  that  with  which  they  set  out^  and  which  they 
describe  as  the  principle  in  the  case  of  Devaynes  against  Noble.  For  it  evidently  sap- 
poses  that  a  certain  number  of  the  articles  on  the  credit  side  of  the  account  ezUnguidi 
a  certoin  number  of  articles  on  the  debit  side,  as  capable  of  separation  from  the  ot^en; 
thus,  in  the  present  case,  holding  the  subsequent  drafte  as  unconnected  with  the 
remittences  which  accompanied  them. 

III.  It  may  be  very  true  that  the  mere  change  of  the  firm,  the  parties  remaining 
the  same,  will  not  in  general  have  any  effect  on  the  responsibility  or  the  lighte  of  sack 
parties.  But  it  may  have  a  most  importent  effect  as  to  the  application  of  payments. 
The  banking-house,  in  accepting  the  drafts,  **  value  in  account  with  Fraser,  Hoaston, 
and  Company,"  were  most  unquestionably  entitled  to  hold  the  remittances  made  te 
'*  Fraser,  Houston,  and  Company,"  expressly  distinguished  from  the  old  firm  of  Fraser 
and  Company,  as  remittences  applicable  to  these  drafts.  The  adoption  of  the  new  firm, 
though  not  perhaps  in  general  altering  the  responsibility  of  the  parties,  was  adopted  lor 
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Ab  veiy  pmrpofle  of  fixing  down  the  connezioa  between  the  remittances  made  by  Logan 
after  Ist  January  1810,  and  the  drafts  on  the  banking-house ;  and  thus  appropriating 
the  one  to  the  extinction  of  the  engagements  created  by  the  other.  The  principle  on 
whieh  some  of  the  remittances  subsequent  to  1st  January  1810  were  applicable  to  the 
debt  dae  at  that  period^  is  quite  obvious.  The  part  of  the  remittances  applicable 
to  payment  of  that  debt  consisted  of  Logan's  remittances  subsequent  to  1st  January 
1810,  ffs  90  far  as  they  exceeded  his  drafts.  That  excess  was  [663]  just  equivalent  to 
payment  to  that  amount  in  cash  by  Logan;  and  there  is  certainly  nothing  in  the 
puieners  limiting  their  demand  ''  against  the  defenders,  the  guarantees,  to  that  part  of 
the  goaianteed  debt  which  remains  unpaid  by  the  principal  debtor.'' 

The  Court  '*find  that  there  was  no  specific  appropriation  of  the  remittances  made 
by  W^alter  Logan,  after  the  change  of  the  firm  from  Simon  Fraser  and  Company  to  that 
of  Fraser,  Houston,  and  Company,  in  January  1810,  to  the  drafts  which  had  been 
drawn  by  him  on  the  old  firm  prior  to  that  period ;  and  that  the  defenders  are  not 
entitled  to  derive  benefit  from  the  remittances  made  to  the  new  firm,  except  in  so  far  as 
iheae  remittances,  when  compared  at  any  one  period  of  the  account  with  the  drafts 
drawn  by  Logan  on  the  banking-house  of  Fraser,  Perring,  and  Company,  had  the  effect 
of  reducing  ^e  balance  below  the  amount  for  which  the  defenders  were  bound,  as  the 
account  stood  in  the  end  of  December  1809." 

The  Court  adhered,  on  advising  a  petition  and  answers. 

[Altered,  3  W.  &  S.  392 ;  5  S.RR  (H.L.)  189.] 


No.  136.     F.C.  N.S.  VIL  653.    29  June  1824.    2nd  Div.— Lord  Eldin. 
Donald  Maclban  and  James  Macdonsll,  Suspenders. — Jeffrey ^  Cuninghame. 
AucHiNVOLB  and  Cuthbbrtson,  Chargers. — J.  MoTicrieff,  And.  Skene. 


iMUhAffeni — Expenses. — ^A  bill  of  suspension  and  liberation  having  been  passed — the 
letters  expede,  and  conjoined  with  an  action  of  damages  for  illegal  imprisonment — and 
a  condescendence  of  the  suspender's  averments  having  been  put  in,  accompanied  by 
documentary  evidence ;  and  the  cause  thereafter  compromised — Found  that  the  agent 
of  the  suspender  was  only  entitled  to  insist  to  the  effect  of  obtaining  judgment  for 
expenses  in  the  suspensioo,  the  compromise  not  appearing  to  have  been  entered  into 
mala  fide. 

Auchinvole  and  Cuthbertson,  merchants  in  Glasgow,  employed  Matheson,  a 
messenger  under  suspension  from  office  by  sentence  of  the  Lyon-Court,  to  give  a  charge 
of  horning  to  Donald  Maclean,  in  Boss-shire,  on  a  bill  accepted  by  him  in  their  favour. 
Matheson  having  returned  an  execution  of  the  horning,  the  [664]  chargers  thereupon 
raised  a  caption,  which  they  put  in  execution  against  Maclean,  while  happening  to  be 
in  Glasgow.  After  remaining  in  the  jail  of  Glasgow  for  some  days,  Maclean  directed 
Mr.  James  Macdonell,  W.S.,  to  present  a  bill  of  suspension  and  liberation,  and  also  to 
raise  an  action  of  reduction,  and  of  damages  for  illegal  imprisonment,  against  the 
chargers,  on  the  ground  that  the  execution  of  horning  was  false,  no  charge  having,  in 
&ct^  been  given ;  and  that,  supposing  the  contrary,  the  diligence  was  utterly  null,  the 
party  entrusted  with  the  execution  of  the  letters  being  at  the  time  under  sentence 
of  snspension  from  office,  and,  therefore,  without  any  lawful  authority  to  give  a 
charge. 

The  bill  of  suspension  (to  which  no  answers  were  lodged)  was  passed,  and  the  letters 
immediately  expede.  Upon  the  same,  or  the  preceding  day,  the  agent  of  the  suspender 
received  a  letter  from  the  charger's  agent  in  Edinburgh,  stating  that,  so  soon  as  the 
messenger's  suspension  from  office  was  made  known  to  his  clients,  they  had  consented 
to  the  debtor's  liberation,  and  that  he  was  then  in  consequence  out  of  jail ;  and  offering 
to  pay  the  expenses  of  presenting  and  intimating  the  bill,  on  condition,  however,  of 
abuidoBment  of  all  legal  proceedings.  This  offer  was  at  once  rejected  by  the  suspender's 
agent,  and  it  was  at  the  same  time  intimated  that  the  bill  was  passed,  and  the  letters 
expede ;  and  that^  unless  the  chargers  made  an  adequate  compensation  for  the  injury 


which  the  snspeiider  had  siuUined,  the  action  of  damages  woaM  imiiiediatofy  lit 
proceeded  in. 

No  other  proposal  for  a  settleinent  having  been  made^  both  actions  aeoordiiigly  cibk 
into  Coort  The  chargers,  in  defence,  besides  pleading  their  bona  fides  in  the  employe 
ment  of  the  messenger,  and  that  the  mere  suspension  from  his  office  did  not  n 
the  diligence,  alleged  that  the  sentence  of  suspension  was  unavailing,  not  having 
published  to  the  lieges  in  terms  of  law.  The  Lord  Ordinary,  having  eoigoined  the 
processes,  and  ordained  the  transmission,  from  the  Lyon-Office,  *'of  thegromidss^ 
warrants  of  the  proceedings  relative  to  the  question  in  dispute,"  appointed  the  soapeDdff 
to  give  in  a  condescendence  *'  of  the  facts  he  offers  to  instruct  regarding  the  pgfalieslioB 
and  execution  of  the  process  of  suspension  against  Matheson,  at  the  market^eroos  of  the 
burgh  of  the  county  and  pansh  church  of  Lochcarron,  and  of  all  other  facts  sad 
circumstances  relative  thereto.  A  condescendence  was  accordingly  lodged,  aocompaniBd 
by  the  documents  mentioned  in  the  interlocutor,  which,  it  was  alleged,  oompktBlj 
instructed  the  regularity  of  the  proceedings  against  the  messenger.  The  chaigeii 
having  failed  to  answer  the  condescendence  at  the  time  appointed,  the  Lord  Ordiosrj 
(5th  July)  made  avixandum  with  the  process,  without  prejudice  to  the  answers  bsii^ 
lodged  by  the  first  sederunt  day  in  November  following. 

Shortly  after  the  rising  of  the  Court,  an  unquaMed  discharge  of  the  actiona  wm 
prepared  by  the  chargers,  and  subscribed  by  [656]  the  suspender,  without  any  previoai 
communication  with  his  agent.  Nothing  farther  appeal^  in  evidence  regarding  tiu 
transaction ;  but  the  chargers  affirmed  that  no  consideration  was  given  or  promised  to  the 
suspender,  each  party  being  left  to  pay  their  own  expences.  It  was  not^  howevez^ 
denied  that  the  suspender  was,  at  the  date  of  the  dischaige,  exposed  to  altimata 
diligence  for  the  same  debt,  proceeding  upon  a  subsequent  charge. 

No  part  of  MacdoneU's  account  having  been  paid,  and  being  unable  to  obtain  aaj 
answer  to  his  demands  of  payment  from  his  own  client,  he  applied  to  the  Lord  Ordinszy 
for  leave  to  carry  on  the  proceedings,  to  the  effect  of  recovering  de<»ee  for  the  ezpenos 
of  process  against  the  chargers.  But  his  Lordship  repelled  the  claim,  and  foood 
Macdohell  liable  in  the  expences  of  its  discussion. 

Macdonell  reclaimed  to  the  Court,  and  pleaded — In  the  circumstances  of  this  csm^ 
he  is  entitled  to  assume  that  the  litigation  would,  at  least,  have  terminated  in  a  finding 
of  expences  against  the  chargers.  A  judgment,  indeed,  suspending  the  letters  etrnpUaier, 
and  finding  damages  due,  would  at  once  have  been  pronounced,  but  for  the  chaigeis' 
frivolous  and  groundless  allegations.  It  is,  no  doubt,  open  to  them  to  shew  that  the  pro- 
bable result  would  have  been  different.  But,  without  doing  so,  their  denial  or  nos- 
admission  of  the  claimant's  proposition  ought  not  to  be  regarded.  On  that  suppooitioo, 
however,  it  is  certain  that  the  law  recognizes  a  right  in  the  agent  to  recover  the 
expences  of  process  disbursed  by  him,  as  against  the  party  opposed  to  his  client,  whidi 
no  agreement  between  these  parties  can  defeat.  It  is  unnecessary  to  allege  mala  fidot 
although  it  is  manifest  that,  under  the  threat  of  personal  arrest,  the  suspender  was  con- 
pelled  to  subscribe  the  discharge,  with  the  mere  design  of  evading  the  agent's  right  to 
obtain  decree,  in  his  own  name,  for  expences — the  claim  of  damages  truly  consisting  of 
little  else.  It  has  been  ascertained  by  repeated  judgments  of  the  Court,  that,  in  oida 
to  vest  this  right  in  the  agent,  it  is  not  necessary  that  decree  should  have  been  actually 
pronounced  in  favour  of  his  client,  and  still  less  a  decree  expressly  accompanied  by  a 
finding  of  expences;  Hamilton  against  Bryson,  17th  June  1813 ;  Rox  against  Stewart^ 
5th  July  1818;  Tod  and  Wright  against  Wilson  and  Maclellan,  7th  Maich  1822  (not 
reported),  Sloss  against  Kennedy,  28th  May  1823. 

The  chargers  ansioered — ^The  Court  has  in  no  instance  gone  farther  than  to  refuse  iti 
sanction  to  the  compromise  of  an  action  which  would  prevent  an  agent  obtaining  hii 
expences  from  the  party  opposed  to  his  client,  where  the  former  had  been  found  liable 
in  expences,  or,  at  least,  where  such  liability  was  necessarily  implied  in  the  deciea 
actually  pronounced.  Thus,  in  the  case  of  Hamilton  against  Bryson,  damagea  had  been 
found  due ;  and,  [666]  in  the  case  of  Rox  against  Stewart,  the  unsucceaaful  party  had 
been  found  liable  in  expences.  If,  indeed,  it  appears  that,  while  the  agent  was  in  the 
fair  course  of  conducting  the  litigation  to  a  successful  termination,  the  abandonment  of 
the  action  was  agreed  to  for  the  very  purpose  of  defeating  the  right  that  would  have 
accrued  to  him  from  lus  client's  success,  the  Court  will  sustain  his  title  to 
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aptte  of  8Qch  fraadolent  and  coUosiTe  compromiae  of  his  interest  in  the  result  of  the 
canae.  Upon  this  principle,  accordingly,  judgment  proceeded  in  tiie  cases  of  Tod  and 
Wright,  and  Sloes  against  Kennedy. 

fiat  the  present  case  does  not  fall  within  the  principle  of  any  of  these 
deoiaions.  There  was  no  judgment  indicating  the  prohable  result  of  the  cause.  The 
pvoceedings  were  just  t»  Umdne^  and  the  result  absolutely  uncertain.  This,  however, 
was  manifest,  that  neither  party  could  be  benefited  by  success.  On  the  one  hand,  as 
riiere  was  confessedly  no  mala  fides  or  oppression  on  the  part  of  the  chargers,  the 
suspender's  success  would  have  consisted  in  mere  nominal  damages ;  and,  on  the  other 
hand,  an  absolvitor,  with  a  finding  of  ezpences,  would  have  availed  little  against  an 
admitted  bankrupt.  It  was,  therefore,  a  wise  measure  for  both  parties  to  abwdon  the 
pioceedings,  each  agreeing  to  pay  his  own  ezpences ;  and  it  would  indeed  be  a  novel 
and  most  dangerous  doctrine  to  hold,  in  these  circumstances,  that  the  agent  was,  not- 
withstanding, entitled  to  detain  the  parties  in  Court,  while  he  proceeded  to  discuss  the 
merita  through  every  possible  stage  of  litigation,  to  the  effect  merely  of  determining  the 
question  of  expences. 

Lard  Oradgie  said,  that  the  offer  to  pay  the  expences  of  the  bill  of  suspension  and 
liberation  had  no  effect  on  the  question,  and  he  acquitted  the  chargers  of  any  motive  of 
oppreasion.  Still  he  considered  that  the  suspender  was  illegally  imprisoned ;  and  the 
consequence  of  this  was,  first,  that  he  was  entitled  to  the  expences  of  obtaining  his 
liberation,  and,  secondly,  to  damages,  which  of  course  carried  expences.  The  agent  had 
a  JU8  quantum  in  the  claim  of  expences ;  and,  taking  his  chance  of  the  litigation,  he 
was  entitled  to  go  every  length  for  the  purpose  of  obtaining  decree  for  his  expences 
againac  the  chargers. 

The  Lord  JugHee-Clerk  did  not  concur  in  this  opinion.  It  is  only  where  the  agent 
would  clearly  have  been  found  entitled  to  decree  in  his  own  name  for  the  expences  of 
process,  if  the  course  of  litigation  hod  not  been  interrupted  by  a  compromise,  of  which 
the  object  was  to  defeat  the  agent's  claim,  that  the  Court  will  authorise  him  to  insist 
for  his  own  interest.  Such  was  the  principle  of  Sloss's  case.  While  the  majority  of 
the  Court  there  held  that  the  parties  to  the  compromise  were  in  mala  fide^  so  they 
were  of  opinion  that  a  finding  of  expences  would  certainly  have  followed.  But  here 
his  Lordship  could  not  discover  evidence  of  a  similar  attempt  to  defeat  the  agent's 
[667]  claim ;  nor  did  it  appear  to  him  that  there  was  an  absolute  certainty  of  complete 
success  following  the  agenfs  exertions.  It  was  indeed  evident  that  the  expences  of 
obtaining  liberation  would  have  been  given ;  bat  he  did  not  see  that  damages  would 
have  been  found  due;  nor  do  mere  nominal  damages  always  carry  expences.  The 
utmost  length,  therefore,  his  Lordship  was  disposed  to  go  was  to  separate  the  expences 
of  the  process  of  suspension  from  those  of  the  process  of  reduction  and  damages,  and  to 
find  the  chargers  liable  to  the  agent  for  the  former  only. 

Lord  Glenlee  said  that  the  question  was  attended  with  considerable  difficulty.  It, 
however,  appeared  to  him  that  there  was  a  very  great  distinction  between  cases  where 
there  was  nothing  more  to  do  than  to  decide  the  point  of  expences,  and  cases  that  have  not 
proceeded  so  far.  In  the  former,  although  there  be  no  allegation  of  mala  fides^  parties 
would  not  be  entitled  to  compromise  and  take  away  a  fund  created  by  the  agent's 
exertions.  But  in  the  latter,  in  order  to  prevent  the  compromise  from  taking  effect, 
there  must  be  mala  fides^  or  a  purpose  of  defeating  the  agent's  claim.  His  Lordship 
waa  therefore  of  opinion  that  the  agent's  claim  for  expences  in  the  suspension  and 
liberation  could  not  be  defeated,  even  if  there  had  been  no  charge  of  mala  fides.  But 
before  he  could  sanction  the  agent's  demand  to  insist  for  expences  of  process  generally, 
he  must  see  a  condescendence  shewing  that  mala  fides  was  at  the  bottom  of  the 
ansngement 

Lord  Robertson. — ^Af ter  an  interlocutor  with  expences  has  been  pronounced,  which 
might  have  gone  out  in  the  agent's  name,  the  parties  to  the  action  cannot  defeat  his 
claim  by  any  extrajudicial  agreement;  so  also  in  the  case  where  there  has  been  an 
interlocutor  finding  damages  due,  and  where  expences  follow  necessarily.  But  the 
present  is  a  different  case.  No  fund  has  been  created  by  the  agent's  exertions  and 
outlay,  and  there  is  no  ground  for  stating  that  certainly  ezpences  would  have  been 
found  doe. 

Lord  PUmiUy  said  that  this  was  a  case  of  great  difficulty.  The  exact  nature  of  the 
bargain  between  the  parties  had  not  yet  been  explained.    If  it  was  made  mala  fide^  the 
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case  of  Tod  and  Wright  would  clearly  apply.  Bat  here  the  circamstanceB  were  not 
aufficdent  to  shew  that  the  cause  was  compromised  mala  fide.  And  the  case  did  not  fiD 
within  the  only  other  two  cases  in  which  the  agenfs  claim  may  not  be  defeated, 
namely,  where  expences  hare  been  found  due,  or  where  the  process  has  gone  so  far  si 
that  the  interlocutor  necessarily  implies  expences.  Here  the  case  was  merely  in  (he 
threshold ;  and  had  it  been  allowed  to  proceed,  it  must  have  gone  to  the  Jury  Gout 
But  would  the  agent  be  entitled  to  go  through  the  whole  course  of  litigation  in  ordsr 
merely  to  obtain  decree  for  his  expences?  His  [668]  Lordship  thought  notb  Beinf^ 
however,  of  opinion  that  the  suspender  would  have  succeeded  in  getting  damages,  and 
that  expences  would  have  followed  as  a  matter  of  couise,  he  felt  the  ease  to  be 
attended  with  great  difficulty.  Yet»  unless  collusion  were  proved,  he  thought  it  would 
lead  to  serious  consequences  not  to  hold  the  interlocutor  rights  only  it  went  too  &r  it 
finding  the  agent  liable  in  the  expences  of  the  discussion  of  his  claim. 

The  Court  "  alter  the  interlocutor  complained  of :  Find  the  petitioner  entitled  to 
the  expence  attending  the  suspension  and  liberation ;  and  find  neither  party  entitled  to 
farther  expences." 

[S.G.,  3  8.  129 ;  cf.  Andenan  v.  Walker,  8  8.  300 ;  Murray  v.  Kyd,  U  D.  506] 
Maequeen  v.  Hay,  17  D.  114;  Welsh  v.  Coueins,  35  S.L.R.  656.] 


No.  138.    F.C.  N.S.  VII.  563.     1  July  1824.     Ist  Div.— Lord  Meadowbank. 

Low,  Suspender. — D.  APFarlane, 

Gampbxll,  Charger. — Brawnlee. 

Process, — ^A  suspension  not  called  and  enrolled  within  year  and  day  after  the  letters  an 
expede,  may  be  competently  revived  and  brought  into  Court  by  a  summons  of 
wakening. 

The  late  Dr.  Alexander  having  been  chaiged  by  Campbell,  upon  a  sheriflfs  decree,  to 
make  payment  of  a  certain  sum,  presented  a  bill  of  suspension,  which  was  passed.  Mr. 
Low  was  the  cautioner  in  the  suspension.  The  letters  were  expede^  and  signeted  on  9& 
August  1820;  but  the  suspension  was  not  called,  nor  protestation  put  up  for  it  withis 
the  year.  A  summons  of  wakening  was  raised  against  Dr.  Alexander  in  December 
1821 ;  and  was  called  in  Court  in  January  1822.  No  interlocutor  was  pronounced;  beti 
in  February  1823,  a  protestation  for  the  original  suspension  was  put  up  in  the  minute- 
book,  which  was  afterwards  scored,  on  the  defender's  agent  producing  the  original 
[664]  letters.  Dr.  Alexander  died ;  and  a  summons  of  wakening  and  transference  was 
executed  against  his  brother.  The  Lord  Ordinary  pronounced  this  interlocutor: 
<<  Wakens  the  process ;  transfers  in  hoe  statu  ;  and  decerns ;  but,  in  respect  the  defender 
denies  the  representation  of  the  original  party,  allows  him  ten  days  to  give  in  a  renuncia- 
tion of  the  succession."  A  renunciation  having  been  lodged,  the  Lord  Ordinary  (24th 
June  1823)  '*  in  absence  of  the  counsel  for  the  suspender,  repels  the  reasons  of  su^en- 
sion ;  finds  the  letters  orderly  proceeded ;  and  decerns ;  finds  expences  due,"  &c. 

Mt.  Low,  the  cautioner  in  the  original  suspension,  who  had  been  no  party  to  these 
proceedings,  then  entered  appearance,  and  obfected  to  the  competency  of  the  pro- 
ceedings— 

That^  as  the  original  suspension  had  never  been  executed  nor  called  in  Court  within 
the  year  and  day,  it  necessarily  fell  in  the  same  way  as  an  ordinary  summons.  There  is 
no  reason  for  any  distinction  in  this  respect  between  letters  of  suspension  and  a  summona 
A  charger  has  the  same  right  of  protestation  for  not  enrolling  a  suspension,  as  a  defender 
has  for  not  enrolling  a  summons.  It  is  his  own  fault  if  he  does  not  avail  himself  of  it 
In  the  same  way,  it  is  the  suspender's  fault,  as  it  is  that  of  the  pursuer  of  an  ordinary 
action,  if  he  aUow  the  instance  to  fall  by  not  calling  within  year  and  day.  If  the 
suspension  falls,  by  not  being  called  within  year  and  day  after  the  letters  were  expede, 
it  is  not  competent  to  revive  it  by  a  summons  of  wakening ;  of  course,  the  cautioner 
stands  relieved  of  his  obligation ;  and  the  summons  of  wakening  and  all  the  other  step 
were  incompetent 

The  Lord  Ordinary  remitted  to  the  clerk  to  report  upon  the  point  of  form;  and 
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from  his  report  it  appeared  that  the  depute-clerks  entertained  di£ferent  opinions  on  the 
subject. 

The  Lord  Ordinary,  on  considering  the  report,  found,  "  That  the  suspension  vas 
oompetently  wakened  and  hrought  into  Court;"  and  the  Court  refused  a  petition  against 
that  judgment,  without  answers. 
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Mrs.  Wkllwood  Hay  and  her  Trustbb,  Pursuers. — Eutherfard. 

Mabshall,  Defender. — Jameson. 

Cofnpetition — Bankrupt — Sequestraiion — Rigid  in  Security, — The  trustee  on  a  seques- 
trated estate  preferred  to  an  heritable  creditor,  as  to  moveable  effects  found  on  the 
lands  at  the  date  of  sequestration. 

Mr.  Hay  (the  husband  of  the  petitioner)  granted,  in  favour  of  her  and  her  trustee, 
heritable  bonds  over  his  estate,  in  security  of  sums  he  had  borrowed  from  her ;  and  she 
was  infeft.  Having  become  bankrupt,  his  estates  were  sequestrated  and  sold,  but  the 
price  being  insufficient  to  discharge  the  heritable  debt  due  to  his  wife  (there  being  prior 
securities)  she  and  her  trustee  insisted  that  their  security  under  the  heritable  bonds  ex- 
tended not  only  to  the  price  of  the  estate,  but  to  the  moveable  effects,  such  as  farm 
stocking,  crop,  &c.  found  upon  the  lands  at  the  date  of  the  sequestration,  which,  they 
said,  might  have  been  distrained  and  sold  for  payment  of  their  debts  by  a  poinding  of 
the  ground. 

This  claim  was  opposed  by  Mr.  Marshall,  the  trustee  for  behoof  of  the  personal 
creditors,  who  maintained  that  Mrs.  Hay  had  no  claim  of  preference ;  that  whatever 
right  she  might  have  had  of  attaching  the  moveables,  by  a  poinding  of  the  ground,  or 
by  other  equivalent  measures  used  in  due  time,  the  sequestration,  as  a  complete  and 
general  diligence  for  attaching  every  estate  or  subject  belonging  to  the  bankrupt, 
prevented  the  acquisition  of  any  preference  after  its  date ;  that  the  balance  due  to  her 
must  therefore  be  considered  as  a  mere  personal  debt,  and  that  she  can  only  rank  pari 
passu  with  the  other  personal  creditors. 

Upon  these  grounds,  the  trustee,  in  his  scheme  of  ranking  and  division,  repelled  the 
claim  of  preference  made  by  Mrs.  Hay,  and  ranked  the  debts  due  to  the  personal 
creditors,  pari  passu  with  the  balance  remaining  due  to  the  postponed  heritable 
creditora 

This  judgment  was  brought  under  review  of  the  Court  by  Mrs.  Hay  and  her  trustee, 
who  pilecuied^ThB,t  a  poinding  of  the  ground  was  not  necessary,  as  a  diligence  to  create, 
in  favour  of  an  heritable  creditor,  a  security  and  preferable  right  over  the  moveables 
[669]  found  upon  the  land.  It  might  be  necessary  to  make  the  security  effectual  to 
enforce  payment,  just  as  a  process  of  maills  and  duties  might  be  necessary  to  force  the 
tenants  to  pay,  or  as  a  sequestration  might  be  necessary  to  secure  payment  under  the 
landlord's  hypothec ;  but  this  process  was  only  the  consequence  of,  and  did  not  create, 
the  preference.  In  claims  on  personal  debts  there  was  no  preference  except  that  which 
was  acquired  by  the  force  of  diligence ;  but  the  heritable  creditor  had  a  security  over 
the  whole  property  belonging  to  his  debtor  in  virtue  of  his  infeftment  alone.  This 
security  might  no  doubt  be  defeated,  as  for  instance  by  a  sale  followed  by  delivery,  or 
by  a  completed  poinding ;  but  no  such  circumstances  existed  here,  and  the  petitioners 
were  therefore  preferable  in  competition  with  the  personal  creditors  who  had  not  done 
complete  diligence  by  poinding;  Lady  Kilheal  against  Wallace,  2d  November  1748, 
reported  by  Kaimes,  KUk.  and  Falc.  ;  Webster  against  Hay  Donaldson,  13th  July 
1780;  Parkers  against  Douglas,  Heron,  and  Company,  5th  February  1783;  Tullis 
against  White,  18th  June  1807;  Ih-sk,  b.  ii.  tit.  8,  sect  32;  Bank.  b.  ii.  tit  5, 
sect  24. 

The  Court  unanimously  refused  the  petition  without  answers ;  and  a  second  petition 
was  in  like  manner  refused. 

[B.C.,  3  8.  157 ;  affirmed,  2,  W.  &  S.  71 ;  cf.  BeU  v.  CaddU  10  8.  103;  CampbdPs 
Trustees  v.  Paul,  13  8.  239,  240,  243;  Hood  v.  Martin's  OredUors,  13  8.  925 ;  Rcyyal 
Bank  v.  Bain,  4  B.  990,  991.] 
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No.  142.  F.C.  N.S.  VII.  572.    7  July  1824.    2nd  Div. 

Dknniston,  Petitioner.— iSb/.-ff«n.  (Sape),  H.  J.  Jtcibertsm. 
Campbell,  Eespondent. — J.  A.  Murray,  Oihson-Craiff. 


Member   of   Parliament — Infeftmeni — Union, — Objectionfl    to    freehold    qnalifieatiaii 
repelled, 

1.  That  the  claim  of  enrolment^  as  alleged,  did  not  mention  the  year  in  which  tlie 
Grown  charter  was  dated,  but  only  the  year  in  which  it  was  sealed. 

2.  That  the  stamp  on  which  the  disposition  was  written  corresponded  to  die 
interest  of  the  fiar  alone,  and  not  also  to  that  of  the  claimant,  the  liferenter,  who  wn 
the  disponer. 

3.  That  the  sasine  bore  earth  and  stone  ^'  of  the  kmds,'*  to  have  been  given  at  tStm 
mansion-house,  which  is  not  situate  upon  the  lands,  and  that  it  is  stated  that  As 
whole  took  place  "at  the  mansion-house  and  upon  the  ground  of  the  lands.'* 

4*  That  the  decreet  of  division  of  the  eumvlo  valuation  had  passed  withoot  any 
proof  of  the  real  rental,  but  upon  consent  of  the  parties, 

Alexander  Campbell  having  been  enrolled  by  the  free-holders  of  the  shire  of 
Dumbarton,  James  Denniston  presented  a  petition  and  complaint — 

Pleading — L  The  claim  states :  "  Which  charter  bears  date  the  4th  day  of  Febmaiy, 
and  is  written  to  the  seal,  and  registered  and  sealed  at  Edinburgh,  the  17th  day  of  Apnl 
1822  years."  The  claim  thus  states  the  year  in  which  the  charter  was  sealed  snd 
registered,  but  it  does  not  state  the  year  in  which  it  was  dated,  and  nothing  is  more 
common  than  that  a  charter  is  dated  in  one  year  and  sealed  and  registered  in  anothoL 
At  one  time  the  Court  were  not  inclined  rigidly  to  enforce  the  statutory  provision,  16 
Oeo.  IL  c.  11,  sect  7,  relative  to  the  statement  of  the  dates  of  the  titles ;  but  it  has  now 
been  decided  that  a  mistake  as  to  the  date  of  an  instrument  of  sasine  is  fatal  to  the 
claim ;  Munro  v,  Munro,  9th  March  1811 ;  and  it  cannot  be  denied  that  the  charter  k 
as  important  a  title  as  the  sasine,  and,  consequently,  the  date  of  the  former  is  as  ftwmntia! 
as  that  of  the  latter.  A  defect  as  to  the  date  of  the  charter  cannot  be  supplied  by 
stating  the  true  date  of  the  registration  of  the  sasine,  as  it  is  not  necessary  that  the 
daim  [573]  should  specify  the  date  or  place  of  registration ;  Lindsay  Carnegie  v.  Garden, 
26th  February  1796;  Lindsay  Carnegie  v.  Lindaay,  eod.  die;  Supplement  to  Wight  oa 
MedianBy  p.  61.  A  plain  statutory  requisite  cannot  be  supplied  by  an  equivalent^ 
which  is  not  required  by  the  statute.  The  freeholders  are  entitled  by  the  statute  to 
learn  the  date  of  the  titles  from  the  claim,  and  are  not  bound  to  go  to  the  register  ani 
discover  them  from  the  sasine. 

n.  By  one  and  the  same  deed  of  assignation  and  conveyance,  two  distinct  estates  are 
conveyed ;  an  estate  of  fee  to  the  fiar,  for  a  certain  price ;  and  an  estate  of  liferent  to  the 
respondent  without  a  price,  and  it  is  written  on  a  stamp  corresponding  to  the  ad  valorem 
interest  of  the  fiar,  but  there  is  no  additional  stamp  in  respect  of  the  estate  conveyed  to 
the  liferenter.  A  gratuitous  grant  requires  to  be  written  on  stamped  paper  as  well  si 
an  onerous  sale  ;  and  where  the  two  things  are  conjoined  in  one  deed,  the  stamp  duty 
must  be  paid  for  both ;  55  Geo.  III.  c.  184,  schedule,  part  1,  p.  81.  The  title,  there- 
fore, produced  to  the  freeholders  was  imperfect  and  insufficient  The  respondent  may, 
perhaps,  be  enabled  hereafter  to  get  his  assignation  properly  stamped,  and  he  may  iheo. 
make  a  new  application  to  the  freeholders ;  but,  as  his  present  enrolment  stands  <m 
imperfect  titles,  the  Court  can  do  nothing  else,  in  the  meantime,  but  order  his  name  to 
be  struck  off  the  roU. 

III.  The  sasine  contains,  ex  facie,  a  plain  contradiction  and  inconsistency.  It 
narrates  that  the  parties  went  to  the  mansion-house  of  Cumbernauld,  and  that  delivery 
was  there  granted  of  earth  and  stone  "of  the  lands  disponed,"  and  that  the  wh<de 
ceremony  was  performed  "  ai  the  mansion-house  of  Ckmbemavld  upon  the  ground  of  ^ 
lands," 

The  lands  contained  in  the  Crown  charter  form  part  of  the  barony  of  Cumbernauld, 
but  they  do  not  include  the  dominical  lands  of  Cumbernauld,  with  the  manor  place  and 
mansion-house  thereof ;  and,  in  point  of  fact,  the  mansion-house  is  situated  at  a  con- 
siderable distance  from  any  part  of  the  lands  disponed*    The  charter  contains  a  clause 
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of  dispenaation,  by  which  the  disponee  is  entitled  to  take  infeftment  either  at  the 
maD8i<Ki*hoii8e,  which  is  not  situate  upon  the  lands  disponed,  or  upon  any  part  of  these 
lands,  by  delivery  of  earth  and  stone  of  the  ground  of  the  lands.  Bat  it  .does  not 
entitle  nor  enable  the  disponee  to  do  what  was  impossible,  that  is  to  say,  to  perform  the 
same  individual  act  at  two  different  places,  or  to  obtain  delivery  at  the  mansion-house 
of  what  was  certainly  not  there  to  be  found.  The  freeholders  would  not  have  been 
entitled  to  disregard  the  instrument  merely  because  it  was  untrue  and  false  in  its 
nsurrative;  for,  if  it  had  been  consiBtent  with  itself,  it  would  have  required  an  action  of 
lednotion  to  establish  its  falsehood.  But  as  it  is  ea;  facie  inconsistent  with  itself,  the 
freeholders  were  bound  to  look  on  it  ssfundUus  null  and  void. 

[674]  IV.  The  decree  of  division  of  the  eumtilo  Taluation  of  the  lands  into  easter  and 
wester  halves  of  Bedcow,  is  expressly  founded  solely  upon  the  consent  of  the  petition* 
ing  parties.  There  was  no  proof  led,  nor  even  offered,  of  the  real  rental  of  the 
respective  shares  of  the  lands ;  and  it  appears,  from  the  petition  for  division  itself,  that 
there  had  been  no  separate  use  of  payment  of  cess,  so  as  to  authorise  any  corresponding 
dlTision  of  the  valuation.  From  the  statement  in  the  petition  for  division,  and  from  no 
proof  having  been  offered  of  the  relative  value  of  the  easter  and  wester  halves,  there  is 
the  strongest  presumption  that  the  lands  were  at  that  time  possessed  pro  indwiio  by 
the  two  petitioners ;  but  there  had  been  no  actual  separation  of  the  lands  by  marches 
into  two  shares.  In  which  case,  it  was  altogether  incompetent  to  divide  the  eumvlo 
▼alnation ;  Duff  against  Abercromby,  10th  February  1807 ;  Bell  on  MecHons^  p.  197. 

But,  even  supposing  that  the  lands  had  been  previously  divided,  some  proof  ought  to 
have  been  led  of  the  relative  value  of  the  respective  shares.  Some  rule  must  be 
followed  in  dividing  cuwfido  valuations  different  frem  the  mere  caprice  or  desire  of  the 
proprietors.  This  does  not  seem  to  be  denied  by  the  respondent ;  but  it  is  stated  that 
the  decree  of  division  is  ex  facie  unexceptionable,  and  must  be  challenged  by  reduction. 
But,  it  will  be  observed,  that  the  decree  itself  bears,  in  grcmiiOy  that  it  was  pronounced 
"  of  consent  of  the  parties,"  without  any  evidence  whatsoever ;  and,  therefore,  as  the 
objection  appears  ex  facte,  it  is  competent  to  be  stated  in  a  petition  and  complaint 
without  reduction;  Grordon  against  Gk>rdon,  12th  February  1751;  Falc. ;  Bell  an 
Ei^eiianBy  p.  223 ;  Mchies^  Notes,  p.  272. 

Answered — L  This  objection  is  without  foundation,  in  point  of  fact,  as  the  year 
1822  applies  both  to  the  date  of  granting  the  charter,  and  of  its  being  sealed  and 
registered ;  the  mention  of  the  year,  being  reserved  to  the  last,  points  out  both  dates  as 
ocourring  within  it. 

But  the  sealing  of  a  crown  charter  has  always  been  understood  to  be  equivalent  to 
the  signature  to  a  charter  from  a  subject  superior ;  and  the  law  consequently  holds  the 
date  of  the  sealing  to  be  the  date  of  the  charter.  The  year  and  day,  within  which  a 
person  who  makes  up  his  titles  by  confirmation  must  be  infeft  before  he  be  enrolled, 
mns  from  the  date  of  the  sealing;  Grant  against  TTrquhart,  1778 ;  BeU  on  Eleetiona, 
p.  37. 

II.  Although  a  gratuitous  grant  requires  to  be  written  on  stamped  paper  as  well  as 
an  onerous  sale,  wherever  the  grant  is  to  a  third  party,  yet,  as  the  respondent  was  in  the 
previous  possession  both  of  the  fee  and  liferent,  no  stamp  could  be  risquisite  for  the  life- 
rent^ which  was  neither  disponed,  conveyed,  nor  granted  to  any  one,  but  merely 
reserved  by  the  original  proprietor. — ^Even  admitting  the  objection  to  be  valid,  the  want 
of  the  stamp  could  not  affect  the  respondent's  liferent,  but  would  fall  on  the  [676]  con- 
veyance of  the  fee.  The  liferent,  being  first  conveyed  by  the  assignation,  may  be 
effectually  conveyed  on  the  stamp  used,  though  of  greater  value  than  the  Act  points 
out ;  and,  when  more  than  one  property  is  conveyed  in  the  same  deed,  separate  stamps 
axe  not  requisite,  but  only  the  deed  to  be  charged  with  **  any  progressive  duty  to  which 
it  may  also  be  liable." 

If  the  stamp  were  found  to  be  wholly  inadequate,  it  would  form  no  ground  for 
strildng  the  respondent  off  the  roll,  as  it  forms  none  of  the  essential  solemnities  and 
requisites  of  his  titles.  It  may  be  supplied  at  any  time  during  the  dependence  of  this 
action ;  and,  as  in  the  common  practice,  proceedings  may  be  sisted  until  the  deficiency 
be  supplied ;  Brown  against  Murdoch,  March  1815 ;  BeM  on  Elections,  vol.  L  p.  636. 

in.  There  is  neither  contradiction  nor  inconsistency  in  the  sasine.  The  clause  of 
union  was  introduced  into  charters  to  remedy  the  inconvenience  which  existed  where 
l^nds  lay  discontiguous  (the  tenements  being  of  the  same  kind^  held  by  the  same  tenure, 
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and  from  tihe  same  saperior)  of  being  obliged  to  take  a  special  aasine  on  eacb ;  Erak,  b. 
ii.  tit.  3,  sect.  45.  The  respondent  was  entitled  to  avail  himself  of  this  danae  ia  hk 
charter,  by  taking  infeftment  of  the  lands  conveyed,  at  the  mansion-hoose,  althoai^ 
sitnated  at  a  considerable  distance  from  any  part  of  them.  Bat  sasine  most  be  taken  hj 
delivery  of  earth  and  stone  of  the  lands  where  the  ceremony  is  performed ;  and  in  ovder 
to  make  this  an  infeftment  in  any  others,  the  charter  of  union  must  be  understood  to 
declare  that  the  ground  where  sasine  is  taken  ib  fictione  juris  considered  to  be  the  groond 
of  the  lands  intended  to  be  conveyed ;  and  that  delivery  of  earth  and  stone  of  it  is  held 
to  be  delivery  of  part  of  the  lands  themselves.  It  was  for  this  reason  that  the  sasifls 
stated  that  earth  and  stone  of  the  lands  were  given  on  the  grounds  of  them,  althoniA 
that  was  done  at  the  mansion-hoase ;  and  the  only  account  which  could  be  given  of  tibe 
ceremony,  which  would  be  accumte  in  point  of  fact  and  form,  is  that  which  is  objected 
to,  the  apparent  inconsistency  in  which  is  occasioned  by  the  fietio  juris^  whidi 
authorizes  the  proceeding.  The  words  of  the  sasine  '^upon  the  ground  of  the  lands' 
are  a  mere  surplusage,  and  may  be  left  out  without  affecting  its  meaning.  In  every  esse 
where  the  sasine  is  taken  at  flie  mansion-house,  or  upon  any  one  of  the  diecontiguoBs 
lands  united  by  a  clause  of  union,  it  always  bears  by  delivery  of  earth  and  atone  of  the 
ground  of  the  said  lands,  as  has  been  done  here ;  and  it  has  been  sustained  in  a  grsil 
number  of  cases ;  Ogilvie  against  Skene,  14th  January  1768,  reversed  in  House  of  Lioids 
4th  March  1768;  Heron  against  Syme,  14th  February  1771;  Edmonstone  against 
Morehead,  9th  December  1790,  Supplement  to  Wight^  affirmed  in  House  of  Lovda  88th 
February  1791;  Drummond  against  Ramsay,  24th  June  1809;  Brown  against  Kyd, 
12th  February  1813  (not  reported). 

[676]  IV.  Neither  the  statute  1681,  c  21,  nor  16  Oeo.  IL  c.  21,  prescribe  anyroks 
for  the  direction  of  the  commissioners  of  supply  in  dividing  eumulo  valuations ;  and  tiie 
Court  has  not  been  in  the  custom  of  interfering  with  their^dedsions  whieh  have 
proceeded  on  fair  and  reasonable  grounds ;  Oalbraith  against  Cunningham,  7th  Januaiy 
1775.  There  were  here  two  registered  contracts  of  division  of  the  lands  by  which  tiu 
marches  are  distinctly  determined,  and  the  properties  have  been  possessed  separatelj 
ever  since.  In  the  original  contract,  and  in  all  the  other  titles  of  it,  the  valued  rent  dt 
the  caster  half  of  the  lands  is  declared  to  be  LlOO,  while  the  whole  lands  stood  valued 
at  L.200  Scots ;  and  there  is  also  a  declaration  that  the  vassal  should  bear  a  proportion 
of  the  public  burdens  corresponding  to  L.100 ;  and  the  whole  public  burdens  have  bean 
paid  accordingly  for  upwards  of  70  years.  It  was,  therefore,  quite  unnecessary  for  the 
commissioners  to  enter  into  a  proof  of  the  real  rent  of  the  lands ;  BeU  on  EUdum^  pu 
196-199;  Campbell,  17th  January  1775;  Wight  on  Elections,  p.  198;  Grant  agaixKt 
Duff,  February  1773,  Diet,  vol.  L  p.  408;  Lord  Dmmore  against  Hay  and  Cockbura, 
26th  February  1743,  Elehies. 

The  objection  is  incompetent  in  the  present  procedure ;  and  the  decree  of  division 
being,  ex  fade^  regular,  must  be  set  aside  by  a  process  of  reduction;  Wight  oa 
Elections^  voL  i.  p.  185,  vol.  ii.  p.  28;  Bell  on  Meetioru,  p.  225;  Dickson  against 
Douglas,  9th  December  1790  (not  reported);  Freeholders  of  Orkney  against  TraiU, 
23d  February  1791. 

The  Court  dismissed  the  petition  and  complaint 
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Agnew,  Pursuer. — SoL-Oen,  {Eope\  Pyper. 

Eabl  of  Staib  and  Others,  Defenders. — Dean  of  Faculty  (Oranstoun),  BairJL 

Tailzie — Compensation — Retention — Recompence. — ^The  House  of  Lords  having  reduced 
certain  sales  of  an  entailed  estate,  without  specifying  a  term  of  removal,  found  that 
the  purchasers  have  no  right  of  retention  of  the  landis  till  the  extent  of  meli<»atu)BB 
alleged  to  have  been  made  by  them,  and  for  which  they  claim  remuneration,  be 
ascertained. 

The  judgment  of  the  Court  in  the  action  of  reduction  by  John  Vans  Agnew  ol  seki 
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of  part  of  the  entailed  estate  of  Sheuchan  and  Barnbarroch  against  Patrick  Stewart, 
Earl  of  Stair,  and  others  (vide  Fac.  OoU.  3d  March  1784,  and  2d  June  1818)  having 
been  appealed  to  the  House  of  Lords,  the  following  judgment  was  pronounced,  31st 
July  1822 :  "  It  is  ordered  and  adjudged  that  the  said  interlocutors  be,  and  the  same 
are  hereby  reversed ;  and  it  is  declared  that  the  appellant  and  the  other  children  of 
Robert  Vans  Agnew,  who  were  named  as  defenders  in  the  action  of  declarator  and  sale 
raieed  at  the  instance  of  the  said  Robert  Vans  Agnew,  appearing  on  the  face  of  the 
proceedings  to  have  been  minors  at  the  several  times  of  pronouncing  the  interlocutors  in 
^he  said  cause,  and  not  to  have  been  properly  brought  before  the  Court  as  defenders  in 
such  action,  according  to  the  provisions  of  the  Act  of  Parliament  in  the  said  action 
mentioned,  the  Court  had  no  authority  to  pronounce  any  interlocutor  in  such  action 
affecting  their  interests ;  and  especially  had  no  authority  to  proceed  to  a  sale  of  any  of 
the  lands  of  Barnbarroch  or  Sheuchan  in  the  said  Act  mentioned ;  and,  therefore,  that 
all  the  proceedings  of  the  Court,  in  the  said  action  of  declarator  and  sale,  so  far  as  the 
same  affected  the  interest  of  such  minors  in  the  said  estates  respectively,  under  the  deed 
of  entail  in  the  said  Act,  and  in  the  said  proceedings  mentioned,  were  proceedings 
without  the  authority  for  that  purpose  required  by  the  provisions  in  the  said  Act  of 
Parliament^  and  are  therefore  null  and  void  as  against  the  petitioner,  and  the  several 
other  minor  heirs  of  entail;  and  particularly,  that  the  sales  made  by  the  Court,  in 
pursuance  of  the  several  interlocutors  pronounced  by  the  Court  in  such  action  of 
decla-  [678]  -rator  and  sale,  were  null  and  void  as  against  the  petitioner,  and  the  said 
several  other  minor  heirs  of  entail ;  and  that  the  petitioner,  on  behalf  of  himself  and 
the  said  several  other  minor  heirs  of  entail,  is  entitled  to  have  the  sales  made  under  the 
several  interlocutors  aforesaid  reduced,  and  to  have  the  lands  restored  to  him,  along 
with  the  rents  from  the  period  of  his  accession  to  the  entailed  estates,  subject  to  such 
proceedings  as  may  be  had  in  an  action,  to  be  instituted  in  the  said  Court,  under  the 
authority  of  the  said  Act,  for  the  purpose  of  inquiring  into,  and  ascertaining  the  extent 
and  amount  of  the  debts  owing  by  the  said  John  Vans  Agnew  at  the  time  of  his  death, 
and  chargeable  upon,  or  effectual  against  the  said  entailed  estates,  or  any  of  them,  to 
the  end  that  the  said  Court,  after  having  fixed  and  ascertained  the  extent  of  such  debts, 
by  interlocutors  or  judgments  in  that  behalf,  may  proceed  to  sales  of  such  parts  of  the 
said  estates  respectively  as  may  be  necessary,  in  such  order,  manner,  and  form  as 
directed  by  the  said  Act;  and  it  is  therefore  ordered  and  adjudged  accordingly.  And  it 
is  farther  ordered,  that  the  cause  be  remitted  back  to  the  Court  of  Session  in  Scotland 
to  execute  this  judgment;  and,  farther,  to  proceed  as  shall  be  consistent  with  this 
judgment,  and  shall  be  just." 

A  petition,  presented  by  Mr.  Agnew  for  applying  this  judgment,  having  been 
opposed  by  the  defenders,  on  the  ground  that  they  intended  to  apply  to  the  House  of 
Lords  for  a  rehearing  of  the  cause,  in  respect  that  certain  points  were  decided  by  the 
judgment  which  had  not  properly  been  before  the  House  of  Lords,  and  that  the 
representatives  of  certain  of  the  parties  who  had  died  had  not  been  called ;  the  Court 
superseded  advising  the  petition  until  the  10th  sederunt  day  after  the  meeting  of 
Parliament  for  the  dispatch  of  business;  vide  Fac.  Col.  3d  December  1822. 

Petitions  having  accordingly  been  presented  to  the  House  of  Lords  by  the  defenders 
to  have  a  rehearing  of  the  cause,  and  by  Mr.  Agnew  to  have  the  judgment  carried  into 
effect^  the  House  of  Lords,  12th  March  1823,  ordered  "that  the  said  judgment  be 
amended,  by  omitting  the  words  ^  along  with  the  rents  from  the  period  of  his  accession 
'  to  the  entailed  estate,'  and  inserting  instead  thereof  the  words  '  without  prejudice  to 
*  any  question  which  may  be  made  in  the  further  proceedings  in  the  Court  of  Session 
'  touching  the  rents  of  the  entailed  estates,  and  the  application  thereof,  during  any 
'  period  of  time : '  And  it  is  further  ordered  that,  as  to  all  other  matters  prayed  by  the 
said  petition  of  the  respondents  (defenders),  the  same  be  rejected,  and  the  said  petition 
be  dismissed." 

Upon  a  petition  by  Mr.  Agnew,  the  Court  applied  the  judgment  of  the  House  of 
Xiords  as  amended,  and  remitted  to  the  Lord  Ordinary  to  proceed  in  terms  thereof.  A 
discussion  having  taken  place  as  to  the  removal  of  the  purchasers  from  the  lands,  the 
pursuer  contending  that  he  was  entitled,  in  terms  of  the  [679]  judgment  of  the  House 
0^  Lords,  to  a  decree  of  removal  at  the  next  term  of  Martinmas  1823,  while  the 
defenders  contended  that  they  were  entitled  to  retain  possession  till  the  expence  of 
certain  meliorations,  said  to  have  been  made  by  them  upon  the  lands,  should  be  paid,  or 
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At  least  till  they  should  be  ascertained,  and  snfficient  caution  found  by  the  pursuer  for 
payment  of  the  amount  within  a  reasonable  time. 

The  Lord  Ordinary  ordered  informations  to  the  Court  on  the  several  points  stated 
by  the  parties;  but  the  only  question  decided  by  the  Court  was  as  to  Che  term  of 
removal  A  petition  for  sequestration  of  the  lands  having  been  presented  by  Me. 
Agnew,  under  the  qualification  that  he  should  not  thereby  be  held  to  admits  even  bj 
implication,  the  right  of  the  respondents  to  oppose  his  motion  for  decree  of  removal, 
and  that  the  sequestration  should  only  continue  till  that  diBcree  be  obtained  and 
extracted,  and  the  defenders  having  agreed  to  a  sequestration — the  Court  sequestntsd 
the  lands,  and  appointed  a  judicial  factor. 

Upon  the  question  of  removal,  the  defenders  pleaded — The  principal  on  which  Uie 
plea  of  retention  is  maintained  is  one  well  known  and  recognised  in  the  law  of  Scotland, 
namely,  the  right  of  a  bona  fide  holder  of  any  subject  heritable  or  moveable  to  retam 
possession  thereof  till  he  is  reimbursed  of  the  expences  reasonably  laid  out  thereoo. 
The  application  of  this  principle,  no  doubt^  is  most  common  in  r^ard  to  moveableB; 
but  there  seems  no  reason  for  confining  it  to  them,  inasmuch  as  it  applies,  both  in 
reason  and  equity,  as  strongly  and  as  accurately  to  heritable  subjects  as  to  moveables, 
when  the  circumstances  are  similar.  If  one  person  dispones  to  another,  even  though 
only  in  security,  and  with  a  right  of  redemption  on  payment  of  a  particular  sum,  aad 
the  disponee  reasonably  and  properly  expends  so  much  on  repairs  and  improvements  as 
greatly  to  increase  the  value  of  the  subject,  he  cannot  be  called  on  to  redispone  until 
reimbursed  for  his  outlay,  upon  the  just  rule  of  law,  nemo  debet  locupletcm  aliem 
jaetura.  This  gives  him  a  right  of  action  for  reimbursement  when  he  has  not  the  sab- 
ject  in  his  possession,  and,  when  he  has,  entitles  him  to  retain  it  in  security  of  his  outlaya 

The  above  principle  applies  with  much  greater  force  to  an  absolute  conveyance,  u 
in  the  present  case.  Nothing  could  be  more  perfectly  bona  fide  than  the  aoquisitioxi, 
and  long  possession  of  the  defenders.  By  means  of  the  improvements  they  have  made, 
the  lands  have  been  greatly  increased  in  value;  and  the  pursuer  has  been  thereby 
lucratus  at  their  expence;  and,  therefore,  they  have  a  clear  right  to  recover  tbdr 
outlays,  and  retain  the  subject  till  they  are  paid,  or  security  found  for  them. 

Another  principle  of  the  law,  equally  well  known,  leads  to  the  same  condnaion, 
namely,  that  which  flows  from  one  of  the  modes  [580]  of  acquiring  property,  called, 
from  the  Eoman  law,  accession,  where,  though  the  cases  put  usually  regard  moveables, 
the  principle  equally  applies  to  heritable  subjects ;  and  many  cases  have  occurred  as 
applicable  to  heritage.  The  principle  has  been  carried  so  far,  that  even  a  nuda  fidt 
possessor  is  held  entitled  to  recover  disbursements  of  the  above  nature ;  Stair^  b.  i  tit 
8,  sect.  6.  But  although  this  has  been  thought  to  carry  the  principle  too  &r,  yet^ 
where  the  expence  is  bona  fide  incurred,  the  right  of  reimbursement  is  unquestionable; 
ErskinCf  b.  iii.  tit.  1,  sect  11.  In  no  case  has  it  been  found  that  a  right  of  property  has 
been  reduced,  where  meliorations  had  been  made  by  the  person  who  honestly,  bona  fidSf 
and  upon  probable  grounds,  thought  himself  the  real  owner,  without  his  being  fonnd 
entitled  to  recover  his  meliorations,  and  to  retain  possession  of  the  subjects  ^  they 
were  ascertained,  and  till  he  received  payment  or  security  for  the  amount;  Binning 
against  Brotherstones,  18th  January  1676,  Stair;  Butherford  against  Hankine  and 
Lees,  28th  February  1782;  Creditors  of  Brough  against  Jolly,  26th  November  1793; 
York  Buildings  Company  against  Alexander  M^Kenzie,  8th  March  1793. 

The  cases  of  leases  founded  on  by  the  pursuer,  in  which  a  different  judgment  was 
given,  all  proceeded  on  the  principle  that  the  tenant,  having  contracted  with  a  sin^ 
individual  heir  of  entail,  who  alone  was  liable  in  warrandice,  and  the  loss  which  he 
sustained  having  arisen  from  that  heir  having  exceeded  his  powers,  he  and  his  personal 
representatives  were  liable  for  that  loss,  and  not  the  subsequent  heir  of  entail,  who  was 
a  third  party,  and  did  not  represent  the  granter.  The  present  case,  on  the  contrary,  is 
not  one  of  lease,  but  of  an  absolute  conveyance  of  property ;  and  the.  property  was  not 
purchased  from  any  one  heir,  but  from  the  whole  body ;  Dillon  against  Campbell,  Hth 
January  1780  ;  Webster  against  Farquhar ;  BeH's  Decisions,  1790-1792,  voce  EntaO,  No. 
7;  Campbell  against  Dundas,  20th  February  1812;  Baroness  Mordaunt  against  Innes, 
9th  March  1819,  and  13th  May  1824  (not  reported). 

The  defenders  agree  with  the  pursuer  in  thinking  that^  if  the  claim  for  melioratioiis 
be  good,  it  must  lie  against  the  heirs  of  entail  as  an  universitas,  and  that  he  cannot  be 
made  liable  for  more  than  his  proportion  thereof.     They  are  all  in  theix  order,  and  in 
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proportion  to  their  several  intereets,  lueraii  by  the  outlays  of  the  defenders.  Each  heir 
when  he  succeeds  will  draw  so  much  more  rent  than  he  would  otherwise  hare  done. 
They  are,  therefore,  liable  singuli  in  solidum;  and,  as  is  the  case  with  other  joint 
oUiganta,  the  party  claiming  against  them  is  entitled  to  make  his  claim  effectual  against 
any  one,  leaving  him  to  operate  his  relief  against  the  rest.  The  defenders  are  not 
boaud  to  shew  how  this  is  to  be  done ;  but  in  so  far  as  they  are  concerned,  it  seems 
quite  clear,  they  are  entitled  to  recover  their  payment ;  and  the  more  difficult  it  is  to 
discover  who  is  the  party  properly  liable  to  them,  the  more  reasonable  and  necessary  it 
[581]  is,  that  they  should  obtain  payment  out  of  the  lands  themselves,  which  are  now 
held  in  medio^  under  the  authority  of  the  sequestration. 

The  pursuer  pleaded — ^The  obvious  and  only  signification  of  the  judgment  of  the 
House  of  Lords  is,  that  the  judgment  shall  first  receive  execution,  by  restoring  the  lands 
to  the  pursuer,  and  that  the  Court  should  afterwards  proceed  in  the  cause  conformably 
to  the  judgment,  and  to  justice.  There  is  no  condition  or  qualification  in  the  judgment 
as  respects  the  removal  of  the  defenders ;  and  the  words  with  regard  to  the  reduction  of 
the  titles,  and  restoration  of  tbe  lands,  are  precisely  the  same.  Hence,  if  decree  of 
removal  is  not  required  by  the  judgment,  decree  of  reduction  was  not  required;  yet 
decree  of  reduction  has  passed  with  consent  of  the  defenders  themselves.  The  argument 
against  decree  of  removal  is  inconsistent  with  what  has  been  already  done,  and  with 
what  the  defenders  themselves  maintain.  If  the  defenders,  in  terms  of  the  judgments 
already  pronounced,  have  no  title  to  poeseas  the  lands,  they  are  precarious  possessors, 
and,  as  such,  liable  to  be  removed;  and,  if  the  pursuer,  in  terms  of  the  judgments 
pronounced,  has  the  only  title  to  possess  the  landsy  and  uplift  the  rents,  the  defenders 
must  necessarily  be  put  out  of  possession,  or,  in  other  words,  removed.  In  point  of 
fact,  the  Courts  by  finding  in  terms  of  the  judgment  of  the  House  of  Lords,  and 
"decerning,  ordaining,  and  declaring  accordingly,"  have  decerned  in  tbe  removing, 
although  no  particular  date  of  removing  is  specified,  which  was  not  necessary.  Upon 
this  decree,  the  pursuer  might  give  the  defenders  a  charge  of  horning,  whereupon  he 
might  procure  letters  of  ejection ;  Erskine,  b.  iv.  tit.  3,  sect.  17. 

The  claim  by  the  defenders  of  relief  for  bona  fide  improvements  is  incompatible 
with  equity,  because  an  heir  of  entail  in  possession  would  thereby  be  compeUed  to 
purchase  that  which  is  perishable  in  its  own  nature,  and  which  he  could  only  enjoy  for 
the  period  of  his  own  life — he  must,  in  short,  pay  the  price  of  that  which  he  could  not 
actually  receive.  The  claim  is  also  clearly  excluded  by  the  Act  1685,  as  explained  by 
Act  10,  G^.  III.  c.  51.  The  Court  has  held  that  entailed  estates  are  not  subject  to 
the  alleged  rule  of  common  law  as  to  meliorations ;  and  the  legislature  has,  in  the  most 
effectual  manner,  acknowledged  the  same  principle,  by  passing  the  statute  10  Geo.  III. 
not  to  give  a  claim  of  retention  over  an  entailed  estate  for  meliorations  to  any  extent, 
but  to  render  a  claim  for  meliorations,  to  a  certain  limited  extent,  a  personal  claim 
against  the  succeeding  heirs  of  entail.  Such  a  statute  would  have  been  perfectly  un- 
necessary, or  only  needful  to  limit  the  alleged  rule  of  the  common  law,  if  that  rule  had 
extended  to  entailed  estates.  Nay  more,  if  the  common  law  gave  relief  for  meliorations 
upon  entailed  estates,  that  Act  must  have  been  entirely  superseded,  [682]  because  it 
limits  the  amount  of  improvements  to  only  four  years  rents,  and  only  allows  that  sum  to 
be  chargeable  in  a  certain  manner ;  whilst  the  claim  at  common  law  would  have  been 
unlimited,  and  not  clogged  with  similar  conditions.  In  a  number  of  cases  the  plea 
maintained  by  the  pursuer  has  been  supported;  Campbell  against  Dillon;  Webster 
against  Farquhar,  ut  supra  ;  Taylor  against  Bethune,  BeU^s  Gases,  p.  214 ;  Tod  against 
Skene,  14th  January  1823  (not  reported). 

The  defenders  were  necessarily  mala  fide  improvers ;  and,  as  such,  their  claim  for 
meliorations  is  excluded.  They  purchased  the  estate  in  opposition  to  the  terms  of  a 
•apecial  statute,  and  under  proceedings  upon  the  face  of  which,  according  to  the  judgment 
of  the  House  of  Peers,  and  of  this  Court,  the  defect  of  title  appeared.  They  were  mala 
fide  since  the  period  of  the  pursuer's  succession,  because,  in  consequence  of  the  appeals 
taken  by  him  in  1810,  against  the  decrees  of  sale,  and  of  his  summons  of  reduction  in 
1815,  the  defenders  instituted  actions  of  relief  in  1811  and  1815,  wherein  they  state 
that  their  properties  have  become  unsaleable  and  incapable  of  affording  them  security, 
in  consequence  of  their  titles  being  brought  under  challenge.  They  could  not^  therefore, 
be  warranted  in  making  improvements,  and  have,  consequently,  made  them  in  mala  fide; 
Lady  Cardroes  against  Hamilton,  2d  January  1711,  Fount. 
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The  claim  of  the  defenders  for  alleged  meliorations  is  also  ezclnded  by  their  claim 
for,  and  actual  retention  of,  the  bygone  rents  and  profits  of  the  estates,  their  title  to 
which  has  been  declared  void.  All  the  institutional  writers  are  agreed  that,  when  a 
party  is  restored  to  a  right,  which  ought  never  to  have  been  taken  from  him,  he  ougbt 
equally  to  be  restored  to  the  rents  and  profits  from  the  commencement  of  his  right; 
Stair,  b.  ii  tit  1,  sect  22 ;  Erkkine,  b.  ii.  tit  1,  sect  25 ;  although,  in  certain  cases,  the 
bygone  rents  and  profits  are  withheld  from  the  true  proprietor,  upon  equitable  considen* 
tions,  in  favour  of  the  denuded  party.  Now,  supposing  that  this  were  a  case  for  soeh 
equitable  considerations  in  favour  of  the  defenders,  if  they  get  equity,  they  must  give 
equity.  If  they  plead  the  equitable  rule  in  the  case  of  fee-simple  estates,  that  nem 
debet  ex  alieno  damno  htcrari,  they  must  surely  give  the  benefit  of  the  same  rule  to  ^ 
pursuer  with  respect  to  the  bygone  rents;  Walker  against  MTherson  and  Forreeta; 
January  1720,  Diet  voL  i.  p.  107 ;  Rutherford  against  Crombie,  20th  June  1722,  iWA; 
Balfour  against  Wilkieson,  February  1732,  Ibid, ;  Symour  against  Doig,  22d  Febroaiy 
1751,  Kilk. ;  Bankton,  b.  i.  tit  8,  sect  H,  15. 

With  respect  to  pleas  of  retention,  there  is  a  difference  between  titles  requiring 
reduction  and  titles  null  and  void  in  themselves.  In  the  former  case  a  plea  of  retention 
may,  perhaps,  in  certain  circumstances  be  sustained,  but  in  the  latter  case  never, 
IPSS]  because  there  can  be  no  retention  where  there  was  never  any  title.  Now,  the 
titles  of  the  defenders  have  been  declared  null  and  void,  a6  iniHo  ;  Creditors  of  M'Lellan 
against  Bums,  3d  December  1735,  Did,  vol.  ii.  p.  316;  Heirs  of  Selby  against  Jolly, 
5th  June  1795. 

The  Court  decerned  in  the  removing,  to  take  place  at  the  next  term  of  Martimns^ 
when  the  sequestration  was  to  be  recalled.  The  other  points  in  the  case  were  remitted 
to  the  Lord  Ordinary. 

[S.C.  3  S.  161.] 


No.  145.  F.C.  N.S.  VII.  584.     9  July  1824.     let  Div.— Lord  AUoway. 

Alexander  Turner,  Suspender. — Guninghame,  D.  M'Farlane. 

William  Gray,  Charger. — Jameson,  Currie. 

Proceaa. — Suspension  of  a  decree  of  an  inferior  court  incompetent  before  extract 

Gray  obtained  decree  against  Turner  before  the  Magistrates  of  Glasgow,  which 
became  final,  but  had  not  been  extracted.  Turner  presented  a  bill  of  suspension,  to 
which  it  was  objected  that  it  was  incompetent,  in  respect  the  decree  had  not  been 
extracted.  It  was  answered,  that  a  suspension,  as  against  a  threatened  charge,  wu 
competent  as  soon  as  a  final  decree  has  been  pronounced,  on  which  execution  may  follow, 
whether  the  decree  has  been  extracted  or  not.  The  Lord  Ordinary  having  reported  the 
case,  the  Court,  upon  advising  minutes  of  debate,  "  Found  the  suspension  in  the  preKnfe 
case  competent,''  and  repelled  the  objection  thereto. 

Against  this  interlocutor  Gray  reclaimed,  and  pleaded, — ^There  are  three  forms  of 
process  by  which  the  judgments  of  inferior  judicatures  may  be  brought  under  review  ol 
the  Supreme  Court,  applicable  to  the  various  situations  in  which  these  judgmekits  nay 
stand — advocation,  suspension,  and  reduction.  Previously  to  the  passing  of  the  Jodi- 
cature  Act  in  1810,  the  case  was  removed  to  the  Court  of  Session,  at  any  time  before 
extract)  by  advocation ;  and,  after  extract,  by  suspension.  After  the  decree  [68Q  hss 
been  put  in  execution,  reduction  has  been  at  all  times  the  only,  competent  process. 

But  the  matter  is  set  entirely  at  rest  by  the  provisions  of  the  Judicature  Act  in  1810. 
One  of  the  objects  of  this  Act  was  to  render  advocations  of  interlocutory  judgments  d 
inferior  Courts,  upon  grounds  of  iniquity  or  error,  incompetent,  and  to  make  them 
competent  only  after  final  judgment  before  extract  By  the  33d  section,  it  is  enacted, 
that  "  no  bills  of  advocation  from  the  Commissary  Court  shall  be  allowed  upon  inte^ 
Jocutory  judgments,  upon  grounds  of  iniquity  or  error,  but  shall  be  competent  only  after 
final  judgment  before  extract.''  It  is  afterwards  provided,  "That  bills  of  advocation 
from  such  inferior  judges  shall  not  in  any  case  be  received  sgainst  interlocutory  judg- 
ments, upon  the  grounds  of  iniquity  or  error,  but  only  after  final  judgment  shall  have 
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been  pronounced.''  The  present  case  comes  within  the  very  words,  and  the  express 
object  of  this  provision.  The  ground  on  which  review  is  sought  is  iniquity  or  error, 
and  final  judgment  has  been  pronounced.  By  the  previous  rules  of  Court,  therofore,  as 
regulated  by  this  statute,  advocation  is  the  only  competent  mode  of  seeking  review  in 
this  case,  which  is  the  only  one  to  which  that  section  of  the  statute  can  apply.  Thus 
in  the  first  roport  of  the  parliamentary  commissioners  in  1818  (speaking  of  the  purposes 
of  the  Bill  Chamber  department),  they  say,  "  Such  are  bills  of  advocation  to  stay  the 
proceedings  of  inferior  judges;  bills  of  suspension  to  stay  execution  on  extracted 
decrees." 

The  remedy  by  suspension,  it  is  plain,  could  originally  be  applied  only  where  a 
cha^  had  adually  been  given.  Properly  speaking,  it  signifies  a  stopping  of  execution, 
and  the  party  called  is  always  called  the  charger,  whether  a  charge  has  been  given  or  not ; 
bat,  afterwards,  it  came  to  be  allowed  as  on  a  threatened  charge,  whero  matters  aro  in 
sQch  a  situation  as  that  a  charge  might  be  given,  as  where  the  decree  has  been  extracted. 

The  nature  and  object  of  an  advocation  is  to  caU  up  the  causes,  which  can  only  be 
beforo  extract,  because,  after  extract,  there  is  no  longer  any  cause  in  existence.  On  the 
other  hand,  suspension  is  intended  to  Btupend  execution  on  the  extracted  decree,  which 
extract  is  the  only  ground  on  which  execution  can  pass.  Advocation,  therefore,  is  the 
only  process  which  can  be  instituted  so  long  as  there  is  a  cause  before  the  inferior  court. 
As  to  the  question,  when  does  this  cause  cease  to  exist  1  the  answer  is,  the  moment  the 
decree  is  extracted.  In  short,  the  question  whether  advocation  or  suspension  is  the 
form  to  be  used  in  a  particular  case  is  determined  by  the  circumstance,  whether  the 
judgment  to  be  complained  of  has,  or  has  not  been  extracted ;  Stair,  b.  iii,  tit.  87,  sect. 
1,  2,  and  19;  and  b.  iv.  tit  37,  sect.  12 ;  Bank,  b.  v.  tit.  35,  sect.  1  and  3;  and  b. 
iv.  tit.  36,  sect  1,  and  tit.  38,  sect  1 ;  Ersk.  b.  iv.  tit  3,  sect.  20 ;  Spotttstooode,  p. 
145,  2d  edit;  Form  of  Process,  p.  173;  Ivory,  vol.  1,  p.  99,  edit  1815;  Act  of 
[686]  Sederunt,  17th  January  1797;  50  Geo.  III.  c.  112,  sects.  33,  36,  37  ;  Beport  of 
Parliamentary  Commissioners,  p.  45 ;  Wright,  22d  March  1766  (375) ;  Bell  against 
Bamsay,  10th  June  1821  (not  reported  in  F,  C) ;  Rodger  against  Cunningham,  13th 
June  1822  (not  reported  in  F.  C). 

There  is  another  and  different  kind  of  suspension,  for  '*  putting  a  stop  to  all  encroach- 
ments, either  on  property  or  possession,  and,  in  general,  to  any  unlawful  proceeding ; " 
Ursk,  b.  ii.  tit  3,  sect  20.  But  in  this,  and  in  the  case  of  threatened  charges  on  bills, 
bonds,  tacks,  &c.  it  is  in  truth  an  original  process,  of  which  this  is  the  first  step.  The 
one  is  a  process  of  roview,  and  the  other  an  original  process;  and  it  is  absurd  to 
maintain  that  rules  appplicable  to  the  one  should  be  transferred  to  the  other.  In  a 
suspension  where  it  is  an  original  process,  such  as  the  suspension  of  a  threatened  charge 
on  a  bill  or  bond,  all  that  can  be  done,  in  the  first  instance,  against  the  other  party,  is 
to  grant  a  sist ;  and  even  this  has  no  effect  till  intimated.  Li  the  process  of  review, 
again,  a  bill  of  suspension,  when  that  is  the  competent  remedy,  may  be  passed  at 
presenting,  and  the  bill  in  the  present  instance  was  so  passed.  The  two  processes  are, 
in  their  naturo,  totally  different — they  belong  to  different  branches  of  the  jurisdiction 
of  the  Court — and  the  rogulations  applicable  to  each  have  been  made  in  oider  to  suit 
these  differonces. 

Answered — 

The  ancient  distinctions  as  to  the  different  forms  of  appeal,  according  to  the 
different  stages  of  the  cause  brought  under  review,  were  as  follows : — 1.  When  a  party 
^as  dissatisfied  with  any  interlocutory  sentence  of  an  inferior  judge,  his  remedy  was 
advocation.  2.  When  he  had  allowed  final  decree  to  pass,  his  remedy,  before  extract, 
was  suspension ;  and,  3.  After  extract,  reduction  was  the  legal  and  competent  mode  of 
review;  Stair,  3d  edit  pp.  550,  551,  675,  677,  678,  774 ;  Bank.  vol.  iii.  p.  8;  E>rsk. 
b.  iv.  tit  3,  sect  20,  and  b.  iv.  tit  2,  sect.  39  and  40 ;  Laird  of  Lammermuire  against 
Home  of  Kaims,  10th  July  1662 ;  Stair,  FoL  Did.  vol.  i.  p.  26 ;  and  Home  against 
Marshall,  Stair;  Dirleton. 

Until  a  late  period,  there  appears  to  be  no  doubt  that  suspension,  and  not  advoca- 
tion, was  considered  as  the  only  competent  and  regular  form  of  seeking  redress  against 
a  sentence  condemnatory  by  an  inferior  judge,  whether  extracted  or  not.  It  is  true 
that  the  decision  in  the  case  of  Wright  against  Graham,  22d  November  1766,  reported 
by  Kaimea,  Sd,  Dec,  No.  150,  infringed  on  this  rule*  and  may  in  some  measuro  have 
influenced  the  practice ;  but  still  suspension  has  continued  to  be  held  as-  the  proper  and 
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competent  remedy  against  a  final  judgment.  It  is  the  ciicumstanoe  of  a  definite  aentenee 
being  pronounced,  and  not  of  its  being  extracted,  that  renders  the  suspension  competent 

Upon  principle,  there  cannot  be  any  distinction  between  the  com-  [687]  -petency  of 
a  suspension  of  a  threatened  charge  upon  an  unextracted  final  decree,  and  that  of  a 
suspension  of  a  threatened  charge  upon  a  bill  or  other  unextracted  decree.  In  the 
latter  case,  suspension  is  admitted  to  be  competent,  although  not  a  single  judicial  st^ 
has  been  taken ;  and  yet  it  is  said  to  be  incompetent  in  the  other,  where  a  final  deene 
in  foro  has  been  pronounced.  If  it  be  competent  in  the  former  case,  a  fortiori  ought 
it  to  be  admitted  in  the  latter. 

With  regard  to  the  Judicature  Act  in  1810,  this  neyer  was  intended  to  introdooe 
any  new  rule  of  proceeding,  after  the  actual  pronouncing  of  such  final  judgment^  faithec 
than  that  caution  should  be  found  in  cases  of  advocation  as  well  as  suspension.  Bol 
while  it  recognizes  the  competency  of  advocations  after  final  judgment,  it  also  recQgnisH 
the  remedy  by  suspension,  without  regard  to  the  circumstance  of  t^e  judgment  beings  or 
not  being,  extracted ;  vide  38th  Section. 

There  was  also  much  discussion  as  to  the  practice;  and  various  instances  woe 
referred  to  by  both  parties ;  but^  from  the  report  of  the  derks  in  the  Bill  Ghamhei;  it 
appeared  that,  "  although  it  might  have  happened,  since  the  Judicature  Act  in  1810, 
that  several  suspensions  might,  from  the  difficulty  of  ascertaining  whether  the  suspensioii 
is  of  a  threatened  charge  upon  an  extracted  decree,  or  an  unextracted  one,  or  a  reel 
charge,  have  been  presented,  instead  of  advocations,  as  a  more  easy  mode  of  getting  into 
Court,  yet  it  never  was  considered  in  the  Bill  Chamber  that  a  suspension  of  a  thieiUened 
charge,  upon  a  final  decree,  before  extract^  was  regular,  or  competent." 

The  Court  (12th  February  1824),  altered  the  interlocutor  reclaimed  against;  soe- 
tained  the  objection  to  the  competency  of  the  suspension ;  and  dismissed  the  same. 

Turner  presented  a  petition  against  this  judgment,  which  was  followed  by  answers; 
upon  advising  which,  and  after  consulting  with  the  Judges  of  the  Second  Divisioo, 
before  whom  a  case,  involving  a  similar  question,  was  depending  (Alexander  against 
Byrne,  of  this  date),  their  Lordships  adhered  unanimously. 


Na  146.  F.C.  N.S.  VII.  588.     9  July  1824.     2nd  Div. 

Luke  Higoins,  Pursuer. — Jameson,  A.  Wood. 

The  Heritors  and  Kirk-Session  of  the  Barony  Parish  of  Glai&oow, 

Defenders. — Coddbum,  Rutherford. 

Poor — Foreign — Jurisdiction. — 1.  Advocation  is  competent  at  the  instance  of  a  pauper, 
complaining  of  the  refusal,  by  the  Heritors  and  Kirk-Session,  of  an  application  for 
parochial  relief. 

2.  A  native  of  Ireland  found  to  have  acquired  right  to  such  relief. 

Higgins,  a  native  of  Ireland,  took  up  his  residence  in  the  Barony  parish  of  Olaqgow, 
where  he  continued  to  reside  for  seventeen  years,  supporting  himself  and  his  family  by 
following  the  trade  of  a  weaver.  Age  and  bodily  infirmities  having  at  length  disiJded 
him  for  work,  he  raised  an  action  before  the  Court  of  Session,  concluding  against  the 
heritors  and  kirk-session  of  the  Barony  Parish,  for  an  aliment  out  of  the  poors'  fonda. 
This  action  was  dismissed  as  incompetent.  He  then  presented  a  petition  to  the  heritors 
and  kirk-session,  praying  for  relief  for  himself  and  his  aged  wife.  The  application  was 
accompanied  by  testimonials  of  character,  and  certificates  from  surgeons  of  his  inability, 
from  old  age  and  disease,  to  work  for  his  bread ;  and  discharges  for  house-rents^  &c.  for 
proving  that  he  had  acquired  a  legal  settlement  in  the  parish.  The  petition  was  refused 
by  the  following  deliverance :  "  The  heritors  and  kirk-session  of  the  Barony  Parish  of 
Glasgow,  having  considered  the  within  petition  for  Luke  Higgins,  in  respect  that  he  is 
a  native  of  Ireland,  and  not  entitled  to  parochial  relief,  refuse  the  desire  of  the  petition.** 
The  deliverance  was  signed  by  the  preses  of  a  general  meeting  of  heritors^  and  by  the 
moderator  of  the  kirk-session. 

Higgins  complained,  by  bill  of  advocation,  of  the  r^ection  of  his  applictioD  for 
parochial  relief ;  and  answers  having  been  [689}  put  in  by  the  heritors  and  kirk-sessioii, 
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Loid  Eldin,  Oidinarj,  "remitted  to  the  heritora  and  kirk-session,  with  inatructions  to 
recall  the  interlocutor  or  judgment  complained  of ;  to  find  the  complainer  entitled  to  a 
reasonable  aliment  from  the  funds  under  their  management ;  and  to  modify  and  grant 
him  an  aliment  accordingly,"  &c. 

The  heritors  and  kirk-session  reclaimed  to  the  Court ;  and  pleaded — I.  The  heritors 
and  kirk-session  form,  in  every  landward  parish,  a  public  body  or  commission  to  whom 
the  legislature  has  entrusted  both  the  power  of  assessment  for  the  support  of  the  poor, 
and  also  the  administration  and  distribution  of  the  funds  thus  collected.  For  the  due 
and  bona  fide  exercise  of  these  powers  they  are  not  amenable  to  any  Court  of  law.  The 
statutory  law  relative  to  the  maintenance  of  the  impotent  poor  will  in  vain  be  searched 
for  any  provision  which  expressly,  or  by  fair  inference,  recognizes  a  power,  in  any 
quarter,  either  of  reviewing  the  determinations  of  parochial  meetings  relative  to  the 
disposal  of  claims  for  relief,  or  of  assessing  the  parish  upon  failure  of  the  heritors  and 
kirk-session  to  do  so. 

By  the  Act  1579,  c.  74,  which  introduced  the  first  compulsory  assessment,  the 
provosts  and  bailies  oif  each  burgh  and  town,  and  the  judge  constitute  by  the  King's 
commission  in  each  landward  parish,  are  there  ordained  to  make  a  register  of  all  the 
impotent  poor,  born  within  the  parish,  or  who  have  had  the  most  common  resort  there 
for  the  last  seven  years ;  and,  afterwards,  "  be  the  gude  diacretions  of  the  saidis  pro  vests, 
baiUies,  and  judges,  in  the  parochinis  to  landwart,  and  sik  as  they  sail  call  to  them  to  that 
effect)  to  taxe  and  stent  the  haill  inhabitantes  within  the  parochin,  according  to  the 
estimation  of  their  substance,  without  exception  of  persones,  to  sik  oulkie  charge  and 
contribution,  as  scdl  be  thocht  expedient  and  sufficient  to  susteine  the  saidis  pure  peopil." 
Various  powers  are  conferred  upon  the  magistrates  and  sheriffs  to  see  the  Act  put  in 
execution ;  but  it  is  sufficiently  plain,  on  examination,  that  these  were  subordinate  to, 
and  given  in  aid  of,  the  powers  committed  to  the  magistrates  of  the  parish,  and  that  the 
right  of  assessment  is  vested  solely  in  these  magistrates,  with  advice  of  such  of  the 
parishioners  as  they  may  think  proper  to  consult. 

The  next  statute,  1592,  c.  149,  contains  various  provisions  for  enforcing  the  execu- 
tion of  the  previous  Act,  both  in  the  prevention  of  begging,  and  in  rendering  effectual 
the  parochial  assessment.  This  statute,  like  the  preceding,  however,  plainly  implies 
that  the  power  of  assessment  is  exclusively  in  the  parish. 

The  Act  1 661,  c.  38,  orders  the  Justices  of  the  Peace  to  appoint  two  or  more  overseers 
in  every  parish,  who  should  make  up  a  list  of  the  impotent  and  destitute  poor,  and  provide 
for  their  support  from  '*  the  coUections  of  the  parish,  or  other  sums  appointed  for  [590] 
the  maintenance  of  the  poor  thereof."  It  is  extremely  improbable  that  the  legislature,  in 
this  Act,  contemplated  assessments  at  all ;  but,  at  all  events,  it  is  clear  that  there  was 
nothing  in  the  statute  implying  any  power  to  force  an  assessment,  or  to  control  the 
discretion  of  those  who  were  entrusted  with  the  administration  of  the  funds  destined  for 
the  support  of  the  poor. 

By  the  statute  1663,  c.  16,  it  is  enacted  that  it  should  be  lawful  for  all  persons,  or 
societies,  who  had  set  up  manufactories  within  the  kingdom,  to  seize  upon  the  persons 
**  of  any  vagabonds,  or  idle  persons,  as  should  be  found  begging,"  and  to  employ  them 
in  their  service  as  they  should  see  fit,  the  same  being  done  with  the  advice  of  the  magi- 
strates of  the  place.  It  then  provides  that  the  parishes,  who  are  thereby  relieved  of  the 
burden  of  such  individuals,  shall  make  payment  of  certain  stated  sums  to  their 
employers ;  which  sums  are  to  be  raised  by  parochial  assessment.  The  statute  1672, 
c.  18,  alters  this  enactment,  by  substituting  public  correction-houses  in  the  place  of 
private  manufactories,  ordaining  the  assessment  to  be  applied  to  the  fomter.  But  so  far 
was  the  Act  1672  from  contemplating  any  assessment  for  relief  of  the  impotent  poor, 
that  it  merely  enjoins  the  ministers  and  elders,  at  the  sight  of  the  heritors  of  the  parish, 
to  make  up  a  list  of  paupers,  that  such  as,  from  age  or  infirmity,  are  not  able  to  work, 
shall  have  places  appointed  them,  "  wherein  to  abide,  that  they  may  be  supplied  by  the 
contributions  of  the  parish  kirk ;  and,  if  the  same  be  not  sufficient  to  intertain  them, 
that  they  give  them  a  badge  or  ticket  to  ask  alms  at  the  dwelling-houses  of  the 
inhabitants  of  their  own  parishes  only,  without  the  bounds  whereof  they  are  not 
permitted  to  beg. 

The  altered  system  of  the  Act  1672  was,  in  its  turn,  superseded  by  the  various  pro- 
clamations of  William  and  Mary  from  1692  to  1698,  all  of  which  were  successively 
ratified  in  Parliament     By  these  the  system  of  assessment  was  again  authorised  where 
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voluntary  contributions  were  insufficient.  The  first  proclamation  requires  "  the  heriUiDi 
ministers,  and  elders  of  every  parish,  to  meet  on  the  second  Tuesday  of  September  next, 
at  the  parish  kirk,  and  there  to  make  lists  of  all  the  poor  within  the  pari^  and  to  east 
up  the  quota  of  what  may  entertain  them,  according  to  their  respective  needs,  and  to  eat 
the  said  quota,  the  one-half  upon  the  heritors,  and  the  other  half  upon  the  householdes 
of  the  parish,  and  to  collect  the  same  in  the  beginning  of  every  week,  month,  or  quarter, 
as  they  shall  judge  most  fit ;  and  to  appoint  two  overseers  yearly  to  collect  and  diatnbate 
the  said  maintenance  to  the  poor,  according  to  their  several  needs."  And  in  the  lut 
proclamation,  that  of  1698,  it  is  thus  provided: — "And  because  there  may  sodm 
questions  arise  in  putting  the  said  Acts  in  execution,  for  which  there  can  be  no  geneisl 
rule  set  down,  in  respect  of  the  different  conditions  and  circumstances  of  several  places 
of  the  country  ;  therefore,  that  the  said  Act  may  be  more  effectually,  and  with  greater 
expedition,  [691]  put  to  execution,  we,  with  advice  foresaid,  give  power  and  warrant  to 
the  ministers  and  elders  of  each  parish,  with  advice  of  the  heritors,  or  so  many  of  them 
as  shall  meet  and  concur  with  the  ministers  and  elders,  upon  intimation  to  be  made  bj 
the  minister  from  the  pulpit,  upon  the  Sabbath-day  before,  to  decide  and  determine  all 
questions  that  may  arise  in  the  respective  parishes,  in  relation  to  the  ordering  and  da- 
posing  of  the  poor,  in  so  far  as  it  is  not  determined  by  the  laws  and  Acts  of  Parliament^ 
and  the  former  Acts  of  our  Privy  Coancil,  which  are  ratified  by  the  Act  of  Parliament 
foresaid." 

The  powers  given  to  the  heritors,  ministers,  and  elders,  by  these  proclamations,  have 
been  in  full  force  ever  since.  And  they  plainly  exclude  the  idea  that  the  parties  oh 
trusted  with  the  power  of  parochial  assessment  and  the  poor  of  the  parish,  are,  in  a 
legal  sense,  in  the  situation  of  debtor  and  creditor.  The  pauper  has  merely  a  title  to  aak 
relief,  and,  his  claim  being  sustained,  the  heritors  and  kirk-session  are  empowered  to 
raise  the  requisite  sum  by  means  of  a  local  tax.  Whether  the  pauper  can  compel  the 
managers  of  the  poor's  funds  to  take  his  case  into  consideration,  may,  perhaps,  be  a 
question ;  but  their  disposal  of  the  claim,  after  it  has  been  duly  considered,  is,  at  any 
rate,  not  cognizable  in  a  Court  of  law.  If  it  shall  be  held  that  a  pauper,  has,  by  law, 
a  claim  of  debt  against  the  parish  where  he  has  obtained  a  settlement,  this  Court  maj 
be  required,  at  his  instance,  to  decide  not  merely  upon  the  general  right  to  relief  but 
upon  the  amount — a  consequence  which,  in  the  absence  of  any  statutory  intimation  that 
the  ordinary  administration  of  the  poor's  funds  is  judicially  cognizable,  manifestly  shews 
that  the  legislature  trusted  to  the  uncontrolled  discretion  of  these  parties. 

There  is  no  pretence  for  calling  the  heritors  and  kirk-session,  when  assembled  on 
business  regarding  the  poor,  a  court  whose  proceedings  may  be  reviewed  by  a  higher 
tribunal.  They  are  not  required  to  keep  any  record ;  and,  in  most  instances,  ^eir 
resolutions,  being  expressed  verbally,  do  not  admit  of  being  reviewed  by  a  court  of  law. 
This  is  the  very  first  instance  of  an  attempt  to  bring  the  ordinary  management  of  a 
parochial  meeting  directly  before  the  Supreme  Court ;  and,  in  the  case  of  Richmond 
against  the  Heritors  and  Kirk-Session  of  the  Abbey  parish  of  Paisley,  29th 
November  1821,  it  was  decided,  that  the  sheriff  has  no  jurisdiction  in  thia  matter;  a 
judgment  plainly  inconsistent  with  the  notion  of  the  pauper's  claim  being  of  the  nature 
of  a  proper  debt. 

It  has  been  argued  that,  if  the  parish  were  not  legally  bound  to  maintain  the  pauper, 
there  could  have  been  no  ground  for  the  many  actions  of  relief  that  have  occurred  at 
the  instance  of  one  parish  against  another.  But,  besides  that  all  of  these  were  cases  of 
advocation  from  the  sheriff,  it  was  never  made  the  defence  in  any  of  them,  that  the 
parish  sued  in  relief  would  not  have  granted  the  aliment,  of  which  repetition  wasaaked; 
and  the  question,  [692]  therefore,  was  never  put  on  a  footing  which  required  the  Conit 
to  decide  upon  the  power  of  reviewing  the  decision  of  a  parish  refusing  a  claim  of  relief. 
Many  of  these  cases,  too,  turned  upon  the  right  of  removing  the  pauper  to  the  parish  of 
settlement,  whether  by  residence  or  nativity.  But  this  is  a  question  of  a  very  different 
nature  from  any  connected  with  the  making  up  of  the  list  of  the  poor,  or  ordering  the 
assessment. 

II.  None  of  the  provisions  of  the  statutes,  or  proclamations  for  the  maintenance  of  the 
poor,  expressly  apply  to  the  case  of  foreigners.  On  the  contrary  the  legislature  appears 
to  have  contemplated  the  case  of  natives  only.  The  parish  of  birth,  and  the  parish  of 
residence,  are  uniformly  mentioned  together,  and  in  contrast;  and  while  it  is  evident 
that  by  the  former  is  meant  the  parish  of  birth  in  Scotland,  the  enactments  import  that 
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the  panper,  in  every  instance^  has  a  oUdm  hy  hirth,  though,  from  the  parish  of  hirth 
being  unknown,  it  might  be  necessary  to  have  recourse  to  the  parish  of  residence  j 
Pennycuick  against  Heritors,  &c  of  parish  of  Duddingston,  3d  March  1813.  The 
leenlt  of  the  admission  of  the  present  claim  would  be  to  impose  an  intolerable  burden 
upon  many  parishes ;  and  the  Court  will  hesitate  before  extending  a  system  that  has  no 
foundation  in  common  law,  and  can  be  carried  into  efifect  only  by  increasing  parochial 
taxation. 

Answered  by  the  complainer — 

1.  The  injunctions  of  the  Act  1579,  c.  74,  relative  to  the  maintenance  of  the  poor, 
are  imperative.  It  is  there  enacted,  that  the  Magistrates  of  burghs,  and  the  justices 
constitute  by  the  King's  commission  in  landward  parishes,  "  aaU  take  inquisition,"  and 
register  the  names,  ''of  all  aged,  pure,  impotent,  and  decayed  persones,  quhilkes  of 
necessitie  mon  live  be  almes.  And  thereupon,  according  to  the  number,  to  consider  quat 
their  neidef ul  sustentetion  will  extend  to  everie  oulk ;  and  then,  be  the  gude  discretions 
of  the  saidis  provests,  &c.  to  taxe  and  stent "  the  parish  '*  to  sik  oulkie  charge  and  con- 
tribution, as  sail  be  thocht  expedient  and  sufficient  to  susteine  the  saidis  pure  peopil/' 

All  that  is  here  left,  in  some  measure,  to  the  discretion  of  the  managers  of  the  poor, 
is  the  particular  extent  of  the  relief  to  be  afforded.  This  was  unavoidable.  The  amount 
of  aliment,  in  all  cases,  must  be  in  the  discretion  of  the  judge ;  but,  at  the  same  time, 
the  legislature  gives  a  clear  and  determinate  rule  for  the  guidance  of  that  discretion,  in 
this  case,  by  requiring  that  the  assessment  shall  **  be  sufficient  to  susteine "  the  poor, 
and  enable  them  "  to  live  unbeggand." 

The  supposition  that  a  legal  claim  for  relief  is  not,  by  this  stetute,  conferred  on  the 
pauper,  must  appear  absurd,  when  it  is  considered  [693]  that  he  is  required,  under  a 
severe  penalty,  to  repair  to  the  parish  of  his  birth,  or  to  that  where  he  had  his  chief 
resort  during  the  last  seven  years. 

The  statute  1579  is  still  a  fundamental  part  of  the  system  of  the  poor  laws,  except 
in  so  far  as  it  has  been  modified  by  subsequent  enactments.  By  the  proclamation  11th 
August  1692,  three  years'  residence  in  a  parish,  in  place  of  seven,  creates  a  settlement ; 
and  the  heritors  and  kirk-session  are  substituted  for  the  justices  appointed  by  the  King's 
commission  to  discharge  the  duty  of  making  up  the  lists  of  the  poor,  and  ordering  the 
assessment.  But  these  alterations  are  conceived  in  language  which  shews  that  the 
pauper's  claim  upon  the  parochial  fund  remained  on  its  original  footing. 

But^  if  the  parish  be  imperatively  enjoined  to  maintain  the  pauper,  it  neither  is  nor 
can  be  disputed  that  he  must  have  the  ordinary  legal  remedies  for  enforcing  his  rights 
and  bringing  the  judgment  of  the  heritors  and  kirk-session  under  review  of  this  Court. 
It  has,  indeed,  been  found  that  application  for  relief  must,  in  the  first  instance,  be  made 
to  the  parochial  managers ;  and,  in  the  case  of  the  Abbey  parish  of  Paisley,  it  has  been 
adjudged,  that  the  sheriff  cannot  control  their  proceedings.  But^  certainly,  from  these 
decisions,  it  does  not  follow  that  the  Supreme  Court  has  not  a  power  of  review.  The 
principle  of  the  judgment  in  the  case  last  alluded  to  was — not  that  the  powers  of  the 
{Mrochial  mapagers  were  exclusive  of  all  control — but  merely  that  the  sheriff  was  not 
invested  with  a  positive  right  of  review  by  statute ;  and,  being  himself  a  subordinate 
judge,  he  could  not  claim  such  jurisdiction  at  common  law.  It  would  have  required  an 
explicit  declaration  of  the  legislature  to  exclude  the  power  of  review  inherent  in  the 
Court  of  Session  in  all  civil  questions.  But  it  is  not  pretended  that  there  is  a  single 
expression  to  this  effect  in  any  of  the  statutes  or  proclamations  founded  on.  There  can 
be  no  doubt  that  there  is  a  direct  right  in  this  Court  to  review  the  decrees  of  the  kirk- 
aesaion  and  heritors  in  assessing  the  parish ;  yet  the  power  of  assessment  is  not  conferred 
in  words  less  indicative  of  a  final  and  exclusive  jurisdiction,  than  the  powers  of  making 
up  the  poor's  roll  and  affording  relief. 

The  respondent's  plea  is  evidently  inconsistent  also  with  the  numerous  cases  of 
claims  of  relief  sustained  against  the  parish  of  settlement^  the  foundation  of  such  claims 
necessarily  being  the  legal  obligation  imposed  on  the  parish  in  favour  of  the  pauper. 
And  even  the  various  advocations  from  judgmente  of  the  sheriff^  reviewing  the  proceed- 
ings of  kirk-sessions,  still  are  at  least  good  evidence  of  the  understanding  of  the  country, 
that  a  power  of  review  does  exist  somewhere,  although  parties  appear  to  have  mistaken 
the  proper  course  for  obtaining  redress ;  Taifs  Justice  of  the  Peace,  p.  272. 

Suppose  even  there  were  grounds  for  doubting  the  control  of  courto  of  law,  in  regard 
to  the  extent  of  relief  affozdedi  it  would  [6M]  not  follow  that  the  judgment  of  the 
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overseen  of  the  poor  on  the  questioii  of  settlement  oould  not  competently  be  revieved 
by  this  Court.  These  parties  have  no  peculiar  qualification  for  enabling  them  to  farm 
a  correct  judgment  on  that  question.  On  the  contrary,  it  is  plainly  a  legal  qiieetiQn, 
more  proper  for  the  consideration  of  a  court  of  law.  Besides,  on  its  determioataoB 
depends,  not  merely  the  pauper's  claim  for  relief,  but  the  right  of  removing  him  fsam 
the  parish  of  his  present  residence*  But  the  decision  of  the  respondents  on  the  ques- 
tion of  settlement  is  in  &ct  the  only  point  which  the  Court  is  required  to  review,  il 
being  confessedly  the  complainer's  foreign  origin  that  excluded  him  from  being  enroUad 
as  a  pauper  to  whom  the  ordinary  relief  is  afforded ;  Parish  of  Dunae  against  Pariah  of 
Edrom,  5th  June  1745,  Kilk. ;  Parish  of  Crailing  against  Parish  of  Roxburgh,  7^1 
March,  1767;  Parish  of  Coldinghame  against  Parish  of  Dunse,  28th  July  1779; 
Waddel  against  Parish  of  Hutton,  14th  June  1781 ;  Runciman  against  Pariah  ol 
Mordington,  24th  January  1784;  Howie,  d^c.  against  Kirk-Session  of  Aiyth,  &c  25tii 
January  1800;  Brown  against  Parish  of  Mordington,  4th  March  1806. 

XL  There  is  nothing  in  the  statutes  that  at  all  countenances  the  idea,  that  the 
benefit  of  the  poor  laws  is  confined  to  native  born  Scotsmen.  The  object  originally  w» 
to  provide  for  ^^aU  aged  pure,  impotent,  and  decayed  persones,  borne  within  that 
parochin,  or  gvhilkes  war  dtoeUing,  and  had  their  moist  eommon  resorte  in  the  said 
parochdn^  the  last  seven  years  by  past,  quhilkes  of  ner^esniie  mon  live  bee  almes,^  And 
the  phraseology  of  subsequent  statutes  is  of  precisely  similar  import.  Residence  ii 
made  the  primary  criterion  for  ascertaining  the  pauper's  settlement;  and  it  becomes 
only  necessary  to  inquire  as  to  the  parish  of  nativity  where  there  has  been  no  residenoe 
sufficient  to  fix  the  obligation  of  maintenance  on  any  known  parish. 

Whether  an  alien  bom,  who  remains  in  this  country  by  tolerance  of  the  government, 
can  acquire  a  settlement  by  residence,  is  a  different  question ;  though  in  l^igland  it  ii 
held  clear  that  he  could ;  Rox  against  Eastbaune ;  4  East.  Irishmen,  by  residence  in 
Scotland,  are  entitled  to  every  other  privilege  of  natives ;  and  it  does  not  appear  apcm 
what  principle  a  system,  having  its  origin  in  the  humanity  of  the  legislature,  could  be 
held  to  exclude  that  class  of  individuals  from  participation  in  its  benefits. 

The  Court,  entertaining  no  doubt  whatever  that  the  pleas  of  incompetency,  and  on 
the  merits,  were  equally  ill-founded,  unanimously  adhered  to  the  interlocutor  of  the 
Lord  Ordinary,  llie  respondents  (it  was  observed)  had  failed  to  discharge  a  du^ 
imperatively  enjoined  by  statute  ;  and  this  Court  must  necessarily  have  power  to  compel 
pe^ormance,  especially  it  being  now  as-  [595]  -certained  that  such  power  is  competent 
to  no  inferior  judicature, 

[S.C.,  3  S.  168 ;  cf.  Poor  Law  Act,  1845,  sec.  73 ;  Pryde  v.  Heritors  of  Ceres,  5 

D.  561  et  seq.] 


No.  147.        F.C.  N.S.  Vn.  595.     9  July  1824.     2nd  Div.— Lord  Eldin. 

Alsxanpeb,  Suspender. — T.  Maitland,  John  ffamilUm, 

Byrnb,  Eespondent — Moncrieff,  ATNeUL 

Process — Jurisdiction — Stat.  10  Oeo.  II.  c.  28. — Bill  of  suspension  and  interdict  refused, 
in  respect — that  the  decree  had  not  been  extracted — that  suspension  was  not  the 
competent  mode  of  bringing  under  review  a  judgment  of  the  justices  of  peace  under 
10  Geo.  II.  c.  28,  relative  to  licensing  entertainments  of  the  stage — and  that  the  inter- 
dict was  too  general 

The  statute  10  Geo.  II.  c.  28,  for  the  licensing  new  plays,  and  regulating  the  stagey 
•enacts,  that  the  penalties  for  offences  committed  in  Scotland  shall  be  recovered  by  action 
or  summary  complaint  before  the  Court  of  Session  or  Justiciary ;  and,  for  offences  in 
any  part  of  Great  Britain,  in  a  summary  way,  before  two  justices  of  the  peace ;  and  Uist 
it  shall  be  lawful  for  persons  thinking  themselves  aggrieved,  by  order  of  the  justices,  to 
appeal  to  the  next  general  quarter  sessions,  whose  order  therein  shall  be  final  and  oon* 
clusiveu 

A  petition  and  complaint  under  this  statute  was  presented  to  the  justices  by  Bym 
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manager  of  the  Theatre  Boyal,  Glasgow,  against  Alexander,  tacksman  of  the  Circus  in 
I>anlop  Street,  Glasgow,  for  tlie  performance  of  a  stage  entertainment,  contrary  to  the 
proyisions  of  the  statute.  The  justices  found  that  the  piece  that  had  heen  acted  fell 
under  the  statute;  and  they  mocUfied  the  penalty  to  L.5,  5s.  sterling,  and  granted  war- 
rant to  levy  the  same  hy  distress.  Alexander  protested,  and  appealed  against  [696]  this 
judgment ;  hut  no  appeal  to  the  quarter  sessions  was  lodged,  and  he  was  allowed  after- 
wards to  withdraw  his  appeal. 

A  second  petition  and  complaint  was  presented  on  the  same  grounds,  and  craving  a 
penalty  of  L.50,  on  account  of  another  performance  of  the  stage,  contrary  to  the  Act 
Bnt^  hefore  this  petition  and  complaint  came  to  he  advised  by  the  justices,  Alexander 
presented  a  bill  of  suspension  on  the  ground — 1.  That  the  justices  had  no  jurisdiction. 
3.  That  the  petitioner  had  no  title  to  pursue,  as  he  was  not  under  the  protection  of  any 
exclusive  privilege  vested  in  him,  and  the  enforcing  of  the  statute  belonged  to  the  public 
proeecutor  alone.  3.  That  the  statute  did  not  apply  to  the  particular  entertainments  of 
the  stage  complained  o^  as  they  were  not  known  till  many  years  after  the  statute  was 
passed.  And,  4.  That  the  proceedings  complained  of  were  an  encroachment  on  the 
suspender's  right  of  possession,  as  lessee  of  the  Circus ;  that  he  was  entitled  to  the 
benefit  of  a  possessory  judgment ;  that  the  petitioner,  if  he  conceived  his  patrimonial 
interests  to  be  ii^ured,  ought  to  seek  redress  at  common  law ;  and,  therefore,  craving 
'*  letters  of  suspension  and  interdict  in  the  premises,  prohibiting  the  pursuer  from 
molesting  me  in  the  established  use  of  the  house,  which  was  set  to  me  with  all  the  rights 
of  possession." 

Lord  Eldin,  Ordinary,  passed  the  bill,  and  continued  the  interdict ;  but  the  Court, 
npon  advising  a  petition  and  answers,  "  alter  the  interlocutor  complained  of,  and  remit 
to  the  Lord  Ordinary  to  recall  the  interdict,  and  to  refuse  the  bill,  in  respect  the  first 
decree  of  the  justices  of  the  peace  has  not  been  extracted,  and  cannot  be  competently 
complained  of  by  suspension ;  and  that  neither  is  suspension  the  competent  mode  of 
bringing  the  proceedings,  in  the  second  application,  to  the  justices  of  peace  under  review; 
and  in  respect  the  suspension,  if  meant  to  apply  to  the  interdict  only,  is  in  terms  too 
general  to  be  granted." 

Alexander,  the  suspender,  petitioned  ;  and,  after  stating  various  pleas  applicable  to 
his  different  grounds  of  suspension,  and  as  entitling  him  to  have  the  bill  of  saspension 
passed,  for  the  purpose  of  trying  the  question,  pleaded — ^The  application  for  interdict  is 
not  too  yague  and  indefinite ;  nor  would  it,  if  granted  in  the  terms  craved,  entitle  the 
suspender  to  exhibit  regular  dramas  with  impunity.  The  interdict  would  not  touch  nor 
quiJify  the  respondent's  rights  under  his  patent  It  would  only  protect  the  suspender 
6om  the  vexatious  and  illegal  molestation  of  a  private  informer  suing  incompetently  for 
penalties,  and  that,  too,  no  longer  than  until  the  question  is  fairly  and  deliberately  tried 
in  a  court  of  law.  If  the  interdict  is  granted,  there  will  be  no  occasion  to  enter  on  the 
point  of  form  which  applies  only  to  the  competency  of  the  suspension  of  the  unextracted 
decree  already  pro-  [OSt]  -nounced  by  the  justices,  which  it  is  not  worth  while  to  litigate 
about 

Advocation  after  a  final  decree  is  a  modern  innovation.  The  proper  and  originally 
the  sole  use  of  advocation  was  to  stop  the  inferior  judge  from  proceeding  in  a  still 
dependii^  process,  and  to  interpel  him  from  giving  effect  to  an  iniquitous  interlocutor 
by  still  fiffther  proceedings  in  causa.  This  is  manifest  from  the  very  style  of  the  letters, 
which  is  kept  up  to  the  present  day,  and  which  interpels  the  judge  from  proceeding  in 
the  cause;  Enh  b.  iv.  tit.  3,  sect  41.  Where  the  inferior  judge  has,  as  in  this  case,  pro- 
nounced his  ultimate  and  final  sentence,  although  such  decree  is  not  yet  extracted,  there 
is  then  no  process  depending  before  the  judge,  or  in  his  court.  The  extracting  the 
decree  is  no  step  of  .process ;  it  is  the  mere  authentication,  by  the  proper  officer  of 
Court,  of  what  has  been  already  finally  judged  and  decided  in  the  cause.  After  the  final 
sentence,  the  judge  has  nothing  further  to  do — he  ia  completely  fundw  offlcio  ;  and, 
therefore,  to  interpel  him  from  further  proceeding  in  that  cause  is  a  complete  solecism  ; 
Laird  of  Lammerton  against  Home  of  Eaums,  10th  July  1662,  Diet.  vol.  i.  p.  26. 
According  to  the  principles  of  our  law,  therefore,  and  the  very  conception  of  its  forms, 
an  advocation  was  originally  incompetent  after  final  decree ;  after  sentence,  the  party  had 
paraia  executio.  He  had  nothing  to  do  but  get  his  extract  from  the  clerk,  which  he 
could  demand  at  any  time,  and  which  there  was  no  means  of  preventing  the  clerk  from 
issuing,  and  straitway  proceed  to  give  his  ch<irge.    There  was  no  further  procedure 
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wliich  could  be  touched  by  an  advocation ;  and  the  party,  against  whom  aentenoe  hai 
passed,  had  the  other  legal  remedy  of  suspension  of  the  final  decree  and  impending 
charge. 

By  the  new  law  as  to  advocations,  the  general  rule  has  come  to  be,  that  they  are  nol 
competent  till  after  final  sentence — that  is  to  say,  they  have  come  to  be  competent  only 
in  the  single  case  in  which  they  were  originally  incompetent.  But  this  change  has  not 
affected  the  competency  of  a  stupenaion  in  any  case  in  which  it  was  ever  competent, 
or  in  that  very  case  in  which,  until  this  change  was  introduced,  it  alone  was  competeat^ 
while  the  advocation  could  not  be  received.  The  acts  of  the  legislature,  or  of  sedenad, 
have  merely  made  new  rules  as  to  advocations,  but  they  have  made  no  innovaticms,  or 
changes,  or  regulations  whatever,  as  to  suspensions. 

Whatever  may  be  the  law  with  regard  to  a  final  judgment  in  an  ordinary  civil  action, 
the  rule  adopted  in  the  interlocutor  cannot  be  applied  to  a  criminal  sentence  not  eztno- 
tible,  and  which  by  positive  enactment  is  to  receive  immediate  execution  by  distress  and 
imprisonment  In  such  a  case,  unless  the  convicted  party  has  his  remedy  by  suspenskn 
before  extract,  the  law  leaves  him  absolutely  without  protection. 

The  respondent,  after  stating  the  circumstances  of  the  case,  as  [698]  justifying  him 
in  bringing  the  complaints  before  the  justices,  ansiffered — The  inteidict  as  craved  cannot 
be  granted ;  for  an  interdict  to  prohibit  a  party  from  bringing  an  action  at  law,  howevw 
absurd  his  notions  as  to  his  rights  may  be,  is  a  proceeding  altogether  unheard  of.  If  Um 
respondent  had  attempted  by  an  illegal  proceeding  to  molest  the  suspender  in  the  ooune 
of  hiB  performances,  an  application  for  an  interdict  might  have  been  competent ;  but  the 
instituting  a  process  in  a  court  of  law  is  not  an  illegal  measure.  If  any  of  the  perfOT- 
mances,  from  prosecuting  him  for  which,  the  suspender  contends,  the  respondent  ought  to 
be  interdicted,  do  not  fall  within  the  statute,  then  the  suspender  can  on  that  gronnd 
defend  himself  against  the  complaint  when  preferred.  But  if  they  do  fall  within  the 
8tatute>-a  question  which  can  never  be  determined  until  the  complaint  be  preferred,  m 
each  particular  exhibition  constitutes  a  new  case — it  is  impossible  to  legalize  them  in  &oe 
of  an  Act  of  Parliament,  by  prohibiting  the  preferring  of  a  complaint,  or  to  shut  out  the 
respondent  from  his  rights,  by  exposing  him  to  the  consequences  of  a  breach  of  inte^ 
diet,  if  he  so  much  as  attempts  to  render  them  effectual  in  a  court  of  law.  From  the 
terms  of  the  bill  of  suspension,  it  is  not  a  suspension  of  the  decree  of  the  justices^  nor 
a  proceeding  under  which  that  decree  can  be  reviewed ;  it  is  not  a  suspension  of  a 
charge,  or  of  a  threatened  charge — ^but  merely  a  general  application  for  auspensioD 
and  interdict  to  prevent  the  respondent  from  proceeding  against  him  before  the 
justices. 

But,  supposing  that  the  bill  bore  to  be  an  application  for  suspension  of  a  charge,  or 
threatened  charge,  there  is  the  preliminary  objection  that,  the  decreet  not  being  extnucted, 
it  is  incompetent  to  bring  the  judgment  of  the  inferior  court  under  review  by  suspen- 
sion. Three  are  three  distinct  modes  of  bringing  the  judgments  of  inferior  courts  under 
review  of  the  Supreme  Court,  viz. — ^By  advoeoHon  before  extract ;  by  suapermon  after 
extract,  but  before  execution;  and  by  reduction  after  execution.  In  re^ud  to  suspmmm^ 
the  very  name  imports  that,  it  is  a  proceeding  to  stop  execution ;  and,  therefore,  that 
the  party  who  applies  for  it  has  either  been  charged  or  threatened  to  be  charged ;  and 
that  the  party,  against  whom  the  remedy  is  sought,  is  at  least  in  a  condition  to  charge^ 
which  he  cannot  be  till  he  has  obtained  an  extracted  decree.  Indeed,  suspension  of  a 
threatened  charge  is  a  proceeding  of  comparatively  recent  introduction,  for  the  older 
authorities  treat  of  suspension  as  applicable  only  to  the  stopping  of  execution  of  a  charge 
actually  given ;  Stair^  b.  iv.  tit.  52,  sect  2,  8,  9,  38,  where  he  uses  the  word  decreet  to 
designate  what  is  generally  termed  an  extract ;  as  is  evident  from  b.  iv.  tit.  46,  sect  36, 
where  he  treats  of  "the  tenor  of  decreets;"  JSrek,  b.  iv.  tit.  3,  sect  20 ;  Farm  of  Prooen^ 
1791,  p.  173 ;  Form  of  Procees^  1815,  vol.  i.  p.  99.  The  practice  has  been  oonformahle 
to  these  authorities. 

If  this  be  truly  a  criminal  case,  as  contended  by  the  suspen-  [699]  -der,  this  is  not 
the  proper  Court  to  seek  the  remedy  of  suspension. 

The  ^Court  adhered,  having  consulted  the  other  Division  as  to  the  competency  of 
suspension  before  extract 
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No.  149.      F.C.  N.S.  VII.  606.     12  Nov.  1824.     2nd  Div.— Lord  Cringletie. 

LowTHiAN  Ross  and  George  Hinde,  Pursuers. — T.  ITiomson,  J.  Moiicrieff, 

Andrew  Skene. 

Nathaniel  Clayton  and  James  Marshal!.,  Defenders. — Dean  of  Faculty 

(firanstoun),  Javieson. 

JSeir  and  Executor, — The  price  of  lands  being  discharged,  the  purchaser,  as  a  condition 
of  the  sale^  taking  upon  himself  an  heritable  debt  affecting  the  lands,  and  afterwards 
granting  a  personal  bond  of  corroboration  to  the  creditor — Pliability  for  the  debt  falls 
upon  the  purchaser's  heir  without  relief  against  his  executor. 

George  M'Kenzie  and  Biehard  Lowthian  executed  a  personal  bond  for  L.  20,000, 
being  the  price  of  the  estate  of  Netherwood  purchased  by  the  former.  For  the  purpose 
of  satisfying  part  of  this  obligation,  M'Eenzie  borrowed  L.  10,000  from  Eichard  Glover, 
to  whom  he  granted  a  bond  and  disposition  in  security  for  that  sum  over  Netherwood  \ 
and  Lowthian  became  bound,  by  a  separate  writing,  for  the  regular  payment  Df  the 
interest.     Infeftment  upon  the  bond  was  taken  by  Glover. 

M'Eenzie,  with  the  consent  of  Lowthian,  subsequently  executed  a  trust-disposition 
of  the  whole  of  his  real  and  personal  estate,  including  Netherwood,  for  the  purpose 
chiefly  of  realizing  funds  for  payment  of  the  remainder  of  the  price  of  that  estate,  and 
of  the  debts  due  by  him  to  Lowthian. 

M'Eenzie  died  shortly  after  executing  this  deed.  The  trustees  then  urged  the  pro- 
priety of  Lowthian  becomiog  the  purchaser  of  Netherwood.  Thus,  in  a  letter  addressed 
to  him  by  one  of  their  number,  after  holding  out  other  inducements,  it  was  added, 
**  Another  strong  reason  for  advising  your  becoming  the  proprietor  is,  that  Mr.  Glover 
is  now  insisting  on  the  trustees  or  you  granting  him  a  bond  of  corroboration  for  his 
debt.  The  trustees  cannot  agree  to  this ;  and,  if  you  refuse,  steps  will  immediately  be 
taken  by  this  creditor  against  the  estate,  which,  on  your  account^  should  be  prevented 
by  all  possible  means.  If  you  become  the  purchaser,  you  can  then  grant  the  bond  of 
corroboration;  and  I  am  assured,  from  Mr.  Glover's  doers  in  this  country,  that  the 
money  will  not  be  demanded  if  the  interest  is  regularly  paid."  In  an  answer  to  this 
letter,  Lowthian  agreed  to  purchase  the  estate;  and  a  disposition  was  accordingly 
executed  by  the  trustees  to  him  and  Mrs.  Sarah  Aglian-  [606]  -by,  his  wife,  in  conjunct 
fee  and  liferent,  and  to  the  wife,  her  heirs  and  disponees,  in  fee.  The  disposition  pro- 
ceeds on  the  narrative,  that  Lowthian  had  agreed  to  become  purchaser  at  a  certain  sum 
of  money,  equivalent  to  26  years'  purchase  of  the  free  rental  of  the  estate,  and  that  he 
had  fully  satisfied  the  disponers  anent  payment  of  the  said  stipulated  price,  of  which  he 
and  his  heirs  were  thereby  forever  discharged.  Following  the  clause  of  warrandice 
from  the  facts  and  deeds  of  the  disponers,  there  was  a  declaration  in  these  terms : — 
*'  Declaring  that  the  said  Kichard  Lowthian  and  Sarah  Aglianby,  spouses,  are  to  take 
upon  themselves  the  whole  heritable  debts  affecting  the  lands  and  estate  of  Netherwood 
above  disponed."  This  was,  however,  a  mere  personal  obligation  upon  the  disponees, 
and  no  reference  was.  accordingly  made  to  it  in  the  infeftment  taken  upon  the 
dispoeition. 

The  trustees  having  further  executed  dispositions  and  assignations  of  the  whole 
remaining  trust-estate  in  favour  of  Lowthian  and  his  wife,  he,  with  his  wife's  consent, 
and  in  implement  of  a  previous  agreement,  granted  a  deed  by  which  he  exonered  and 
discharged  the  trustees  of  their  intromissions  and  management,  guaranteed  them  against 
the  consequences  thereof,  and  became  bound,  ''  with  all  convenient  speed,  to  make  pay- 
ment of  all  the  just  and  lawful  debts  resting  due  by  the  said  George  M^Kenzie,  and 
procure  valid  discbarges  of  the  same  to  all  concerned." 

This  transaction  being  completed  with  the  trustees,  Lowthian  proceeded  to  realize 
the  expectations  that  had  been  held  out  to  Glover,  by  executing  in  his  favour  a  bond  of 
eorroboration,  which,  after  narrating  Glover's  heritable  security,  proceeds  in  these  terms : 
— ''And  seeing  that  I  did  some  time  ago  purchase  the  said  lands  and  others,  and  that 
the  said  Richard  Glover  has  agreed  to  supersede  payment  of  the  said  principal  sum 
of  L.  10,000  to  the  term  of  payment  after  mentioned,  upon  condition  of  granting  the 
obligation  underwritten :  therefore,  wit  ye  me,  the  said  Richard  Lowthian,  in  corrobora- 
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tion  of  the  said  bond  and  disposition,  and  infeftment  following  thereon,  and  witboat 
prejudice  thereto,  or  to  any  other  obligation  granted  to  the  said  Ricbatd  Glover  for  pay- 
ment of  the  interest  of  the  said  principal  sum,  sed  CKcumulando  Jura  juribu^  to  bs 
bound,  as  I  hereby  bind  and  oblige  me,  my  heirs,  executors,  and  successors  whomsoevei^ 
to  content  and  pay  to  the  said  Richard  Glover,  his  heirs,  executors,  or  assignees,  tiie 
foresaid  principal  sum  of  L.  10,000  sterling,  and  that  at  and  against  the  term  of 
Martinmas  next,"  &c. 

Lowthian  survived  the  date  of  this  transaction  nearly  two  years;  and,  upon  hk 
death,  Sarah  Aglianby,  his  widow,  having  taken  possession  of  the  estate  of  Netherwood, 
paid  ofif  Glover's  debt  Her  right  to  that  estate  was  however  set  aside  in  an  action  <rf 
reduction  at  the  instance  of  Lowthian's  heirs  {Fac.  OoU,  3d  July  1792) ;  and  it  vis 
afterwards  adjudged  that  Glover's  debt  [607]  did  not  aflfect  the  jus  rdictxB  (Fcie.  OoiL 
14th  Nov.  1815).  The  present  question  then  occurred  between  Lowthian's  heirs  and 
executors,  namely,  whether  Glover's  debt  was  a  proper  burden  upon  the  heritage  or 
executry  f 

The  Lord  Ordinary  gave  judgment  in  favour  of  the  executors,  on  the  gronnd  that 
the  gpranting  of  the  bond  of  corroboration  to  Glover  was  an  adoption  of  the  heritable 
debt  by  Lowthian,  and  equivalent  to  his  granting  an  heritable  bond  to  the  creditor 

The  heirs  reclaimed  to  the  Court,  and  pleaded — ^The  obligation  come  under  bf 
Lowthian  to  M'Kenzie's  trustees  to  relieve  them  of  payment  of  the  heritable  debte 
affecting  the  estate  of  Netherwood  is  virtually  an  obligation  for  payment,  in  part,  of  ths 
price  of  the  lands ;  and,  therefore,  it  is  evident  that,  but  for  the  bond  of  corroboratioa 
granted  by  Lowthian  to  Glover,  such  obligation,  as  being  of  a  personal  nature,  fell  to  be 
implemented  by  Lowthian's  executors.  But  that  bond  is,  in  like  manner,  personal,  and 
had  not  the  effect  in  law,  or  according  to  the  intention  of  the  granter,  of  substituti]^ 
him  in  place  of  M'Kenzie  as  debtor  in  the  heritable  bond.  The  narrative  of  the  former 
obligation,  and  the  letter  of  M'Kenzie's  trustees  addressed  to  Lowthian,  demonstrate  that 
the  bond  was  granted  at  the  desire  of  Glover,  and  with  no  other  view  than  to  supply 
the  loss  of  the  personal  security  occasioned  by  the  death  of  the  original  debtor,  in  con- 
sideration of  the  term  of  payment  being  postponed  for  a  short  period.  There  is  no 
room,  therefore,  for  presuming,  contrary  to  the  nature  of  the  obligation,  any  intention 
on  the  part  of  Lowthian  to  affect  his  succession  at  alL  The  bond  can  be  justly  con- 
sidered in  no  other  light  than  as  a  temporary  arrangement  with  regard  to  the  applica- 
tion of  part  of  the  price. 

The  bond  is  said  to  be  granted  in  corroboration  of  the  heritable  security.  But  it  is 
clear  that  such  clause  could  add  no  force  whatever  to  that  security,  and  could  have  besa 
intended  only  to  shew  that  no  innovation  of  the  debt  was  in  view  of  the  parties.  If,  in 
place  of  this  bond,  Lowthian  had  granted  a  bill  for  Glover's  debt,  with  a  dedaratioa 
that  it  should  nowise  affect  the  heritable  bond,  but  be  held  as  a  corroborative  securitj, 
could  it  possibly  be  disputed  that  the  executors  would  have  been  bound  to  pay  the  hOl 
without  relief?  yet  no  solid  distinction  can  be  stated  between  that  case  and  the  present; 
Ersk.  b.  ii.  tit.  2,  sect.  17,  19 ;  Wilson  against  Wilsons,  29th  November  1808 ;  Chiesly 
against  Chieslys,  22d  December  1704,  Fount,;  Ord  against  Edmonston,  22d  November 
1671,  Did.;  Wishart  against  Earl  of  Northesk,  17th  January  1683,  Falc  ;  Doke  of 
Hamilton  against  Earl  of  Selkirk,  8th  January  1740,  Kaimes  ;  Earl  of  Home  against 
Steel,  1st  August  1764,  Kaimea  and  Fac  CM. 

In  the  case  of  Arbuthnot  against  Arbuthnot,  23d  June  1773,  the  purchaser^  at  a 
judicial  sale,  having  granted  a  personal  bond  for  the  price,  in  favour  of  the  heritable 
creditors  ranked  on  the  [608]  estate,  his  executors  were  found  to  be  the  proper 
obligants,  on  the  ground  that  it  was  the  nature  of  the  obligation  granted  for  the  price, 
and  not  the  natiire  of  the  debts,  towards  payment  of  which  the  price  was  to  be  applied, 
that  fixed  the  liability  in  a  question  between  the  heir  and  executor.  From  the  report 
of  the  case  of  M'Nicol  against  M'Nicol,  16th  June  1814,  it  would  indeed  appear  to 
have  been  found,  that,  "  where  a  person  purchases  lands,  burdened  with  heritable  debts, 
and  retains  part  of  the  price  to  discharge  these  incumbrances,  but  does  not  grant  a  bond 
of  corroborcUion  to  the  creditor,  if  he  dies  before  the  price  is  fully  paid,  the  part  of  it 
so  retained  falls  to  be  paid  by  his  executor,  not  by  his  heir  succeeding  to  the  lands 
purchased."  But  the  printed  pleadings  in  that  case  shew  that  this  is  an  inaccurate 
account  of  the  principle  of  the  judgment ;  for  the  bond  of  corroboration  alluded  to 
certainly  not  a  personal  but  an  heritable  bond ;  BelVs  Com,  voL  iL  p.  8,  4th  ed. 
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The  ezecutOTS  answered^-^Wliete  the  puTchaser  of  an  heritable  subject,  as  in  the 
ofdinary  case,  comes  under  a  simple  obligation  to  pay  the  price  or  stipulated  value  of 
the  subject,  the  seller  being  bound  to  clear  off  incumbrances,  such  obligation,  both 
because  it  is  strictly  of  a  personal  nature,  and  because  it  is  the  purchaser's  object  to 
conyert  so  much  of  his  moveable  into  heritable  estate,  falls  to  be  implemented  by  his 
executor.  But  it  is  palpably  incorrect  to  represent  the  executor's  liability  as  an  obliga- 
tion imposed  on  him  to  pay  the  heritable  debts  affecting  the  purchase,  though,  no  doubt, 
the  heir  is  entitled  to  see  that  the  price  is  applied  to  that  object,  for  such  is  the  seller's 
obligation.  If  the  purchaser  pays  the  price,  and  dies  without  seeing  the  subject 
disburdened  of  the  real  securities,  the  heir  must,  notwithstanding,  take  it  cum 
8UO  oneref  and  will  not  be  entitled  to  transfer  the  liability  from  the  subject  to  the 
executor. 

In  like  manner  where,  as  occurs  in  the  present  case,  the  purchaser  obtains  a 
discharge  of  the  price,  while,  as  a  condition  of  the  sale,  he  takes  upon  himself  the  debts 
heritably  secured  on  the  subject,  and  dies  leaving  them  unpaid,  it  falls  to  his  heir  to 
make  payment  without  relief :  For,  by  the  supposition,  the  subject  was  purchased  as  it 
stood  at  the  time  incumbered ;  and  there  is  no  obligation  for  the  price  that  indirectly 
might  be  made  available  towards  payment  of  the  heritable  debts.  If,  therefore,  the 
decision  of  this  question  depended  on  the  effect  to  be  given  to  the  disposition  by 
M'Kenzie's  trustees  to  Lowthian,  and  the  deed  of  exoneration  and  discharge  granted 
by  him  to  the  trustees,  the  plea  of  the  executors  ought  to  prevail. 

But  the  bond  of  corroboration,  at  all  events,  leaves  no  room  for  questioning  the 
soundness  of  the  judgment  in  their  favour.  For,  while  Lothian  took  a  discharge  from 
the  trustees  of  the  whole  price,  he  not  merely  became  bound  to  relieve  the  trust-estate 
of  all  liability  for  Glover's  debt,  but  granted  an  express  obligation  to  the  creditor,  by 
which  he  both  corroborated  the  [609]  real  security,  and  also  made  himself  directly 
responsible  as  the  proper  debtor.  He  adopted  the  debt,  making  it  completely  his  own 
proper  debt;  and  thus  his  estate  being  liable,  as  well  as  himself  personally,  the 
transaction  in  effect  was  the  same  as  if  Lowthian  had  granted  an  heritable  bond  to  the 
creditor ;  for  surely  it  can  make  no  difference  that  the  personal  and  real  security  are 
contained,  not  in  one,  but  in  separate  deeds.  It  would  have  been  a  preposterous 
addition  to  the  personal  obligation  in  the  bond  to  have  empowered  the  creditor 
to  take  infeftment  a  second  time  over  the  very  same  lands  in  security  of  the  same 
debt 

The  obligation  of  the  heirs  originates  not  in  the  bond  of  corroboration,  but  in  the 
real  security ;  the  bond  being  of  importance  only  as  shewing  that  there  are  no  grounds 
upon  which  the  heirs  can  call  upon  the  executors  for  relief. 

It  is  said  that  Lowthian's  only  object  in  granting  the  bond  of  corroboration  was  to 
add  his  personal  obligation  to  Uie  real  security  of  the  creditor,  which  indicated  no 
intention  to  affect  his  succession.  This  observation,  however,  is  wholly  irrelevant,  the 
only  question  being,  whether  the  purchaser  declared  his  purpose  in  a  competent  form, 
that  the  heritable  debt^  as  his  proper  debt,  should  remain  a  burden  on  the  estate.  If 
he  has  done  so,  there  arises  a  presumptio  juris  et  de  jure,  that  he  meant  the  heir  in  that 
part  of  his  succession  should  pay  without  relief,  which  presumption  could  only  be 
redargued  by  a  positive  declaration  of  a  contrary  will  expressed  in  legal  form; 
Erak.  b.  iii.  tit  8,  sect  52;  Fraser  against  Fraser,  13th  November  1804,  affirmed  on 
appeal 

In  the  case  of  Aburthnot,  founded  on  by  the  heirs,  the  obligation  of  the  purchaser 
was  merely  a  personal  obligation  to  pay  the  price  in  terms  of  the  decree  to  be  pronounced 
in  the  ranking  and  sale.  He  adopted  as  his  own  none  of  the  debts  of  the  former 
proprietor ;  and  it  was  a  matter  of  no  importance  to  him  whether  the  creditors  to  whom 
the  price  was  to  be  paid,  and  who  in  truth  were  the  sellers  of  the  estate,  were  personal 
or  heritable  creditors,  his  only  concern  being  to  obtain  a  free  and  unincumbered  title  by 
making  a  proper  distribution  of  the  price.  It  is  altogether  a  mistake  to  allege  that  the 
case  of  M'Nicol  is  inaccurately  reported  ;  and,  if  so,  it  confessedly  bears  completely  out 
the  plea  of  the  executors.  The  principle  which  regulated  the  subsequent  case  of 
M'Nicol  against  M'Nicol,  31st  January  1816,  applies  with  greater  force  to  the  present; 
for  there  the  heir  of  the  purchaser  was  found  liable  for  part  of  the  price,  which  was 
declared  in  the  disposition  a  real  burden  on  the  lands,  though  the  purchaser  did  not 
perfect  his  right  by  infeftment 
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The  Court  adhered  to  the  Lord  Ordinary's  interlocutor. 

The  Lords  JusHceClerkf  Glenlee^  Rchertaon^  and  PiimiUy^  concurring  in  opinioD, 
that  the  case  of  Arbuthnot  differed  essentially  from  the  present^  and  that  the  granting 
of  the  bond  of  corroboration  was  a  circumstance  decisive  of  the  question.  Lord 
[610]  Oraigie  alone  entertained  doubts  of  the  soundness  of  the  interlocutor,  althoogh 
even  his  Lordship  had  by  no  means  formed  a  decided  opinion  against  it. 

[Aflarmed,  2  W.  &  S.  40 ;  4  S.RR.  (H.L.)  746.] 
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Dbnuistgun,  Complainer. — SoL-Gen.  {Hope),  H,  J.  Bobertson, 

Speirs,  Bespondent. — Cockbum,  ConstabU, 

Member  of  Parliameni — Saaine — Eegistration. — ^An  error  in  the  record  in  the  year  of 
the  King's  reign  in  the  precept  of  a  sasine  foand  a  good  objection  to  a  freehold 
qualification. 

Whether  the  omission  in  the  sasine  to  mention  whether  it  was  taken  beforB  or 
after  mid-day  is  a  sufficient  objection  f 

The  sasine  on  which  Graham  Speirs  claimed  to  be  enrolled  as  a  freeholder  in  the 
county  of  Dumbarton  proceeded  on  a  charter  dated  in  1813,  and  recorded  in  the  genenl 
register  12th  July  1821. 

James  Dennistoun  stated  objections  to  the  claim — Iff,  That  the  sasine  is  dated 
21st  June  1821,  and  states  that  infeftment  was  granted  ''inter  horas  quartam  el 
sextam  die  mensis,"  &c.  without  stating  whether  it  was  before  or  after  mid-day.  M^ 
That^  in  the  record  of  the  sasine,  the  precept  on  which  the  sasine  proceeded  is  stated  to 
bear  date  "  anno  dpmini  millesimo  octingentesimo  et  decimo  tertio  regnique  noatri  anno 
quadragesimo  quarto ; "  whereas  the  44tb  year  of  the  Sling's  reign  was  the  year  1803, 
not  1813. 

The  court  of  freeholders  having  sustained  the  claim,  Mr.  Dennistoun  presented  a 
petition  and  complaint ;  and — 

Pleaded — I.  The  greatest  strictness  and  accuracy  is  required  in  the  formal  and 
technical  part  of  an  instrument  of  sasine,  and  the  hour  of  the  day  is  an  essentaai 
part  of  the  instrument^  and  in  practice  is  uniformly  and  invariably  stated ;  Stair^  h 
ii.  tit.  3,  sect.  17.  Originally,  in  a  competition  of  heritable  rights,  the  [611]  priori^ 
of  date  was  the  rule  of  preference ;  and,  therefore,  the  statement  of  the  hour  of  the  day 
in  which  infeftment  was  given  came  to  be  essentially  necessary. 

Ever  since  the  establishment  of  the  register  of  sasines,  the  statement  of  the  hour  ol 
the  day  is  not  less  important  and  necessary.  The  Act  1693,  c.  14,  introducing  the 
minute-book,  specially  requires  and  directs  that  "  the  day  and  hour  when  the  said  wiits 
shall  be  presented "  shall  be  expressed,  thus  carying  on  to  the  minute-book  the  same 
requisite  of  a  precise  attestation.  As  to  the  hour  of  the  day  required  in  an  instrument 
of  sasine,  cases  frequently  occur  in  which,  with  a  view  to  ascertain  the  validity  of  the 
registration,  it  is  essential  to  know  the  precise  hour  when  the  act  of  .infeftment  was 
given,  in  order  to  prove  that  the  sasine  was  registered  within  the  sixty  days;  for 
instance,  if  the  sasine  was  registered  on  the  60th  day,  in  which  case  it  is  quite  plain 
that  the  terms  of  the  instrument  of  sasine  could  not  be  explained,  or  the  fusts 
ascertained  by  any  presumption  arising  from  the  entry  in  the  minute-book.  The  JbcKs 
which  it  is  necessary  that  the  sasine  should  ascertain  must  be  proved  by  the  terms  of  the 
instrument  of  sasine  itself ;  and  it  is  not  enough  to  attempt,  by  reference  to  the  terms 
of  an  entry  in  the  minute-book,  to  obtain  presumptive  evidence  of  a  fact  which  the 
sasine  itself  ought  distinctly  and  satisfactorily  to  prove. 

II.  There  is  a  direct  discrepancy  between  the  year  of  our  Lord  and  the  King's  reign. 
The  date  of  the  charter  is  not  mentioned  in  the  previous  part  of  the  sasine ;  but^  on  the 
contrary,  it  is  expressly  described  as  a  charter  ^'de  data  infra  script."  But,  according 
to  the  statement  in  the  record,  the  charter  might  have  been  dated  in  1803  as  well  as 
in  1813 ;  and,  in  that  case,  the  instrument  of  sasine  was  false  in  the  important  requisite 
of  the  date  of  the  charter  and  precept,  which  was  the  warrant  for  infeftanent.     It  is  not 
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enough  to  say  that,  from  other  circumBtances,  the  presumption  is  that  1813  was  the 
true  date.  In  point  of  fact,  there  is  nothing  whatever  in  the  instrument  of  sasine  whioh 
ascertains  the  date  of  the  precept  to  be  1813  more  than  1803;  and  the  inaccuracy  may 
haye  been  in  the  date  of  the  year  of  our  Lord  as  much  as  in  the  date  of  the  year  of  the 
King's  reign. 

It  has  been  established  by  the  case  of  M'Queen  against  Nairne,  23d  January  1824, 
that  an  error  in  the  transcription  of  a  sasine  into  the  record  is  as  fatal  as  when  it  occurs 
in  the  original  instrument ;  and  there  is  no  distinction  between  that  case  and  the 
piesent.  If  the  error  is  of  the  description  now  maintained,  it  is  clearly  incapable  of 
correction  and  amendment  by  a  warrant  from  the  Court,  as  in  the  cases  referred  to  by 
the  respondent,  which  are  not  at  all  analogous ;  and,  at  all  events,  the  error  had  not 
been  corrected  previous  to  the  respondent's  enrolment. 

The  respondent  anstDered — I.  There  are  no  doubt  certain  forms  and  requisites  which 
are  common  to  all  notorial  instru-  [612]  -ments,  and  some  of  these  may  be  so  essential 
to  the  validity  of  such  an  instrument  as  to  render  it  altogether  void  and  null,  unless 
they  are  complied  with ;  but  the  hour  of  the  day  is  not  inter  ess&rdialia  of  a  notorial 
instrument;  Stairs  b.  ii.  tit.  3,  sect.  17.  In  deeds,  the  date  comprehending  the  day  of 
the  month  and  year  of  the  Christian  SBra,  is  an  essential  requisite  which  can  in  no  case 
be  dispensed  with ;  but  in  no  instance  is  the  hour  of  signing  a  deed  held  as  necessary ; 
neither  is  it  an  indispensible  requisite  in  an  instrument  of  sasine. 

The  original  intention  of  particularly  mentioning  the  hour  at  which  sasine  was  given, 
was  in  order  to  determine  the  preference  of  competing  disponees ;  and  the  same  practice 
is  kept  up  in  the  execution  of  arrestments,  and  other  diligence  or  conveyance  which 
depends  for  its  preference  on  priority  of  date.  But  from  the  alteration  which  has  taken 
place  in  the  regulation  of  the  preference  of  sasines,  by  the  establishihent  of  a  public 
record,  this  precaution  has  become  of  little  moment.  The  priority  of  registration  being 
now  the  established  rule  of  preference,  the  hour  of  presenting  the  sasine  at  the  register, 
and  its  entry  in  the  minute-book,  have  come  in  place  of  the  hour  of  giving  sasine ;  and 
has  superseded  the  necessity  of  noticing  the  precise  hour  of  infeftment.  But  the 
mention  of  an  hour  was  at  no  time  essential  to  the  validity  of  a  sasine,  more  than  it  is 
at  present  in  the  execution  of  an  arrestment.  Although  an  arrestment  which  specified 
the  precise  hour  of  execution  would  be  preferred  to  another,  on  the  same  day,  which  did 
not  specify  the  hour,  yet  the  latter  would  not  consequently  be  annulled.  According  to 
the  same  principles,  the  respondent's  sasine  is  unchallengeable,  on  this  ground,  as  a 
vaUd  instrument ;  and  the  worst  event  that  can  follow  is,  that  it  will  be  held  to  be  taken  I 

in  the  afternoon  while  probably  it  was  taken  in  the  morning.     The  date    is  essential,  j 

but  the  hour  is  only  an  additional  means,  inserted  oh  majorem  cautelam,  for  more 
precisely  fixing  the  execution  of  the  Act ;  and  which  may  be  complied  or  dispensed  with 
at  the  pleasure  of  the  party :  Are  NotariataSj  Paris,  1552,  vol.  ii.  p.  10;  Mascardtu  de 
ProbationibuB  Oandus,  1235,  p.  26 ;  Oraig,  Lib.  ii.  dieg.  7 ;  Ross's  Lectures,  vol.  ii.  p. 
181.  From  the  time  of  the  year,  infeftment  must  have  been  given  between  sun  and  sun, 
which  is  all  that  is  requisite ;  Bankton,  vol.  i.  p.  549,  sect.  40 ;  Arnot  against  Turner, 
19th  November  1679,  Stair ;  Bell  on  Election  Law,  p.  258. 

If  the  mention  of  the  hour,  when  infeftment  was  given,  were  of  importance  in  cal- 
culating the  sixty  days  within  which  a  sasine  must  be  recorded,  it  would  be  equally 
necessary  to  condescend  on  the  moment  or  precise  puncium  temporis  when  the  symbols 
of  delivery  were  given.  In  the  case  of  a  sasine,  in  which  it  was  not  specified  whether 
it  was  taken  in  the  morning  or  afternoon,  and  which  bad  been  registered  on  the  sixtieth 
day,  the  tvle^  omnia  praesumenda  rite  et  solemniter  acta,  would  apply ;  and  the  instru- 
ment would  be  held  to  be  duly  taken  and  recorded,  till  the  contrary  was  proved  by  the 
party  objecting,  as  there  is  no  [613]  rule  more  generally  understood  than  that  every 
deed  or  instrument  is  to  be  construed  in  such  a  way  that  the  whole  may  stand,  if 
possible,  td  res  magis  valeat  quam  pereat, 

II.  The  charter  from  the  Crown,  and  of  course  the  precept  contained  in  that  charter, 
is  dated  20bh  December  1813,  and  is  accurately  designated  to  be  in  the  54th  year  of 
the  King's  reign ;  and  it  was  written  to  the  seal,  registered,  and  sealed  22d  December 
1813.  The  disposition  and  assignation  in  favour  of  the  respondent,  conveying  the 
unexecuted  precept  in  the  charter,  is  dated  6th  April  1821  ;  and  the  instrument  of 
sasine,  proceeding  on  the  precept,  is  dated  2lst  June  1821.  All  these  deeds  were  pro- 
duced in  the  Court  of  freeholders ;  and  their  dates  are  all  accurately  and  consistently 
F.C.  VOL.  IL  54 
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engrossed,  from  which,  superadded  to  the  entrj  in  the  minute-book,  and  the  leooiding 
of  the  instrument  of  sasine,  it  is  obvious  that  no  doubt  could  reasonably  remain  as  to 
the  true  date  of  the  charter  recited  in  the  sasine ;  and  the  error  complained  of  is  purely 
a  clerical  mistake  occurring  in  a  part  of  the  instrument  which  cannot  be  considered  of 
sufficient  importance  to  destroy  its  validity.  It  is  not  every  error  or  vitiation  which 
shall  infer  nullity ;  and  a  distinction  is  to  be  made  between  those  errors  which  would 
infer  nullity,  and  those  which  should  infer  penalty,  on  the  keeper  of  the  record ;  Adam 
against  Duthie,  19th  June  1810. 

To  prevent  forgery,  or  the  incautious  use  of  grants  from  the  Crown,  many  formalitieB, 
both  of  writing  and  registration,  have  been  introduced  by  statute  1672,  c.  7,  which  are 
of  importance  as  furnishing  complete  evidence  that  the  charter  or  other  writing  has 
been  prepared  for  passing  the  seals;  and  all  these  are  preparatory  to  the  gieat  seal 
being  appended,  and  are  the  authority  for  doing  so.  It  is  therefore  of  importance  that 
no  discrepancy  should  occur  in  the  dates,  in  order  to  make  the  appending  of  the  great 
seal  lawful;  but  after  this  has  taken  place,  it  is  of  very  little  importance  whether  a 
variation  takes  place  in  any  of  the  dates,  in  transcribing  the  precept  of  sasine  into  the 
record,  provided  it  do  not  occur  in  the  date  of  sealing,  which  is  the  real  date  of  the 
charter.  In  the  present  case,  the  variation  has  not  occurred  in  any  of  the  essential  parts 
of  the  instrument — the  dates  of  the  sasine  and  of  the  registration  are  both  correct--and 
the  actual  date  of  the  charter  itself,  that  is,  the  date  of  sealing,  is  faithfully  ekigrossed 
in  the  precept ;  for  all  the  other  dates  recited  in  the  charter  are  immaterial,  except  in 
so  far  as  they  furnish  evidence  to  the  keeper  of  the  great  seal  to  affix  the  seal;  and 
when  the  precept  of  sasine  comes  to  be  engrossed  into  the  instrument,  all  the  dates 
recited  in  it,  marking  the  different  steps  of  progress  of  the  charter  through  the  varioos 
offices,  are  of  no  greater  importance  to  the  efficacy  of  the  instrument  ti^n  any  other 
word  of  which  the  precept  is  composed.  Any  variation,  therefore,  occurring  in  them 
will  be  received  in  the  same  light  as  if  it  were  to  occur  in  any  of  the  other  words  which 
form  [614]  none  of  the  statutory  or  legal  essentials  of  the  instrument  of  sasine.  Ba^ 
even  though  all  the  progressive  dates  were  to  be  considered  of  essential  importance,  it 
is  perfectly  evident,  from  the  frequent  repetition  of  the  year  (no  less  than  three  times) 
that  the  error  in  the  mention  of  the  King's  reign  is  a  clerical  mistake  on  the  part  of  the 
keeper  of  the  record  ;  and  is  altogether  so  palpable  that  it  could  not  possibly  mislead. 

In  the  case  of  M 'Queen  against  Nairne,  ict  supra,  the  sasine  was  declared  null, 
because  the  error  complained  of  occurred  in  the  date  of  tJie  instrument  itsslf,  which  is 
indisputably  an  essential  and  statutory  requisite,  the  want  of  which  rendered  the 
registration  null.  For  the  great  and  leading  Act  of  1617  requires  that  the  whole  body 
of  the  writ  must  be  registered ;  and  no  portion  of  the  instrument  can  be  considered 
more  important  than  the  date.  But,  in  the  present  case,  the  error  consists  in  reciting 
the  precept  of  sasine,  which  is  nothing  more  than  the  assertion  of  the  notary ;  and  is 
not  of  itself  probative  of  the  dates  set  forth  in  it ;  and  the  error  has  taken  place,  not  in 
the  date  of  the  warrant,  but  in  reciting  the  date  of  one  of  the  steps  of  the  progress  of 
the  charter  through  the  public  offices,  and  which  certainly  cannot  be  considered  as  vi 
substantialibua  of  the  charter  itself.  Even  where  the  precept  was  not  engrossed,  but 
merely  recited  in  the  instrument,  the  sasine  was  sustained ;  Lady  Lamerton  againat 
Laird  of  Pol  wart,  23d  December  1680,  Stair. 

There  are  a  number  of  cases  of  trivial  error  of  this  description,  occurring  in  the 
course  of  transcription  into  the  record,  which  the  Court,  in  order  to  avoid  inferring  the 
total  nullity  of  the  writ,  have  allowed  to  be  corrected  or  amended  by  a  warrant  directed 
to  the  keeper  of  the  record ;  Elchies,  voce  Sasine ;  Innes,  petitioner,  20th  December 
1816;  Tait,  petitioner,  17th  June  1822,  not  reported;  Boyd  against  Hunter,  23d 
February  1822,  not  reported. 

77i6  Court  were  of  opinion  that  the  first  objection  was  not  well  founded,  as  all  that 
was  required  as  to  the  time  of  day  is,  that  the  sasine  be  taken  in  the  day  time,  though, 
if  it  had  been  a  competition  of  arrestments,  the  presumption  would  have  been  against 
the  arrestment  which  did  not  specify  the  precise  time  of  the  day.  But  they  thought 
the  second  objection  well  founded ;  and  that  there  was  no  distinction  in  principle 
between  the  present  case  and  that  of  M'Queeu  against  Nairne.  They,  therefore^ 
'*  sustained  the  objection  to  the  respondent's  enrolment  founded  on  the  undue  registra- 
tion of  the  instrument  of  sasine  in  his  favour." 

A  reclaiming  petition  was  refused  without  answers. 
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No.  154.     F.C.  N.S.  VII.  623.     25  Nov.  1824.     let  Div.— Lord  Alloway. 

Thomas  Buchanan  Drummond,  Pursuer. — Monteith. 

EoBEBT  Kerb,  Messenger  in  Irvine,  and  his  Cautioners,  Defenders. — 

Qreenahidds,  Cuninghame. 

Poinding — Execuium, — An  execution  of  poinding,  although  it  contain  an  appraisement 
of  the  poinded  goods,  does  not  require  to  be  written  on  a  stamp. 

The  defender,  Kerr,  was  employed  by  the  pursuer  to  poind  the  effects  of  certain  of 
his  debtors  residing  in  the  island  of  Arran.  In  the  exeoation  which  he  returned,  Kerr 
stated  the  value  of  the  poinded  goods  according  to  the  real  valuation  of  two  persons 
whom  he  had  employed  as  appraisers.  To  this  execution,  it  was  first  objected,  that  it 
had  not  been  signed  by  the  appraisers  who  had  been  employed,  although  it  was  alleged 
that  this  was  rendered  necessary  by  the  regulations  of  the  sheriff-court  of  Bute.  Upon 
this  and  other  grounds,  the  pursuer  raised  an  action  against  Kerr  and  his  cautioners, 
concluding  for  payment  of  the  debt;  but,  in  the  course  of  the  action,  it  was  next 
ohjected,  that  the  execution  was  null  and  void,  because  it  was  written  on  unstamped 
paper ;  whereas  it  was  maintained  that  a  stamp  was  necessary  under  the  Stamp  Act,  as 
the  execution  contained  an  appraisement. 

The  Lord  Ordinary,  "  in  respect  of  the  case  of  MTherson  against  Dickson,"  decided 
hy  his  Lordship,  14bh  May  1819,  and  the  interlocutor  afterwards  adhered  to  by  the 
Court)  "sustained  the  objection,  and  decerned  against  the  defenders  in  terms  of  the 
Ubel." 

A  petition  against  this  interlocutor  was  refused  by  the  Court,  without  answers. 

In  a  reclaiming  petition,  the  defenders  maintained — That  the  Stamp  Acts,  46  of  Geo. 
III.  ch.  43,  48  Geo.  IIL  ch.  149,  and  55  Geo.  III.  ch.  184,  and  the  schedules  attached 
thereto,  contained  no  provisions  with  regard  to  executions  of  poindings.  The  schedule 
belonging  to  the  subsisting  Stamp  Act  consisted  of  two  branches — the  one  relating  to  ex- 
trajudicial deeds  and  writs,  and  the  other  to  law  writs.  In  the  latter  there  was  a  specific 
[624]  entry  applicable  to  the  principal  letters  of  poinding ;  but  nothing  was  said  as  to  the 
stamping  of  the  executions  of  these  letters,  and  in  practice  no  stamp  was  ever  adhibited 
to  the  execution  of  any  diligence.  The  clause,  again,  in  the^r^^  branch  of  the  schedule, 
relative  to  appraisements,  applied  only  to  the  case  of  "  licensed  appraisers,''  who  make 
this  a  distinct  trade,  and  not  to  the  case  of  those  accidentally  employed  in  executions  of 
poinding,  although  the  messenger  may  state  therein,  according  to  their  estimation,  the 
value  of  the  poinded  effects.  If,  indeed,  executions  of  poinding  were,  in  this  sense, 
held  equivalent  to  appraisements,  this  diligence  would  be  unattainable  in  most  parts  of 
Scotland,  as  thus,  besides  a  stamp,  it  would  also  be  necessary  to  have  two  ^'  licensed 
appraisers.'' 

Tlie  Court  appointed  the  solicitor  of  stamps  to  give  in  a  memorial  explanatory  of  the 
duties  in  question.  In  this  memorial,  it  was  inter  alia  stated  that,  from  the  answers 
which  had  been  given  in  by  the  messengers  in  the  principal  towns  in  Scotland,  to  an 
official  circular  addressed  to  them  by  the  solicitor,  it  appeared,  1^,  That,  in  the  great 
minority  of  cases,  regular  and  licensed  appraisers  were  not  employed  in  poindings ;  2d, 
That  the  persons  generally  employed  as  appraisers  were  not  paid  for  their  attendance 
upon  the  principle  of  regular  and  licensed  appraisers;  3^,  That  the  appraisement  was 
merely  oral ;  and,  ith.  That,  the  signatures  of  appraisers  were  not  generally,  in  practice, 
required  to  the  executions  of  poindings.  It  was  also  stated  that,  in  the  opinion  of  the 
solicitor,  an  execution  of  poinding,  as  such,  did  not  require  to  be  written  on  a  stamp ; 
but  that,  where  appraisements  by  a  messenger  occurred  in  the  execution  of  poindings, 
these  fell  within  the  provisions  of  the  Stamp  Acts,  particularly  where  the  person  making 
the  appraisement  made  it  for  fee  or  reward ;  but  a  doubt  was  expressed,  whether,  as  the 
statutes  regulating  the  duties  upon  appraisements  did  not,  in  express  words,  declare  un- 
stamped appraisements  to  be  null  and  void,  but  merely  imposed  a  penalty  on  the  offender, 
the  want  of  a  stamp  could  be  held  fatal  to  the  appraisement,  and,  consequently,  to  the 
execution  of  the  diligence. 

The  pursuer,  in  answer ,  founded  chiefly  upon  the  statement  in  the  memorial,  that  all 
appraisements  made  in  the  course  of  the  dDigence  of  poinding,  and  contained  in  the 
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execution  of  the  meseengei,  fell  within  the  proyisions  of  the  Act ;  and  he  insisted  that 
there  was  no  room  for  the  doubt  expressed  by  the  solicitor  as  to  the  effect  of  the  want 
of  a  stamp,  in  respect  that  the  sanction  which  applied  to  the  case  of  all  other  writings 
which  are  not  stamped  in  terms  of  the  statutes,  yiz.  that  the  document  shall  not  be 
available  in  law  or  in  equity,  applied  equally  to  the  case  of  appraisements. 

Upon  advising  the  petiticm  and  answers,  with  the  memorial,  [626]  the  Coart  were 
unanimously  of  opinion,  that  a  stamp  was  not  necessary  in  this  case.  Their  Loidahipe 
thought  that  it  could  not  have  been  the  intention  of  the  legislature  that  an  execution  of 
poinding  should  be  held  as  containing  such  an  apj^raisement  as  fell  within  the  proyisioiii 
of  the  Stamp  Acts,  which  apply  only  to  those  made  by  licensed  appraisers ;  and  that,  if  it 
had  been  so  intended,  there  would  have  been  an  express  enactment  to  that  effect.  If 
the  Court  were,  in  such  a  case  as  the  present,  to  hold  a  stamp  necessary,  pcdndingi 
would,  in  many  situations,  be  rendered  impracticable ;  and,  besides,  as  the  appraise- 
ments by  messengers  in  the  executions  of  poindings  were  merely  oral,  and  not  written, 
it  followed  that  the  certificate  by  the  messenger  as  to  the  value  put  upon  the  goods 
could  not  require  a  stamp. 

Their  Lordships,  therefore,  altered  the  interlocutor  of  the  Lord  Ordinary,  and 
remitted  quod  ultra, 
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No.  156.     F.C.  N.S.  VIL  627.     30  Nov.  1824.     let  Div.— Lord  Meadowbank. 

James  Akdbrson,  Pursuer. — Dean  of  Faculty  (Cranstoun),  Adam  Anderson. 

Potts  and  Others,  Defenders. — FuUerton,  Ghraham  BelL 

Superior  and  Vassal. — 1.  On  the  entry  of  a  singular  successor,  where  such  entry  is  not 
taxed,  and  houses  have  been  erected  on  the  property  by  the  vassal,  the  superior  is 
entitled  to  a  year's  rent  of  the  houses  so  erected. 

2.  Is  the  superior  entitled  to  a  year's  rent  of  the  houses  erected  by  sub-vassalBf 

The  defender,  Potts,  acquired  right  to  a  piece  of  ground  in  the  village  of  Wilton, 
which  was  held  in  feu  of  the  pursuer,  Mr.  Anderson.  In  the  feu-charter  the  entry  of 
sin-  [628]  -gular  successors  was  not  taxed.  He  erected  buildings  on  part  of  the  property, 
and  sub-feued  the  remainder  in  several  lots  at  a  grassum  of  L.30  for  each,  and  for  payment 
of  the  yearly  feu-duty  of  Is.  6d.  to  be  held  amevd  deme;  and  upon  this  part  also  the 
sub-feuais  erected  house& 

Upon  the  death  of  the  last  entered  vassal,  Mr.  Anderson  brought  a  declarator  of 
non-entry  against  his  representatives,  and  against  Potts  as  a  singular  successor.  Potu 
was  willing  to  enter ;  but,  as  the  entry  of  singular  successors  was  not  taxed  in  the 
original  feu-charter,  the  question  arose,  What  was  the  amount  of  fea-du^  which  Potts 
was  bound  to  pay  upon  receiving  an  entry  from  his  superior  f 

The  Lord  Ordinary  reported  the  case  to  the  Court  on  informations. 

Two  points  were  argued  by  the  parties,  1 8^,  As  to  the  entry  due  for  the  houses  built 
by  the  vassal  Potts;  and,  2ef,  The  entry  for  the  houses  erected  by  the  said  sob- 
vassals  f 

Upon  the  first  point,  Mr.  Anderson  maintained — ^That  the  vassal  was  bound  to  pay 
a  full  year's  rent  of  the  subjects  as  estimated  at  the  date  of  the  entry,  whether  it  arose 
from  the  erection  of  houses,  or  from  the  increased  cultivation  and  value  of  the  soil; 
1469,  c.  36  ;  1669,  c.  18 ;  1681,  c.  17 ;  20  Geo.  II.  c.  50;  Aitchison  against  Hopkirk, 
14th  February  1775;  Anderson  against  Milne,  25th  November  1791  (not  reported). 
The  pursuer,  however,  consented  to  allow  a  deduction  of  one-fourth. 

Potts  pleaded — That  the  superior  had  only  a  right  to  a  year's  rent  of  the  land,  as  it 
was  originally  feued  to  his  predecessors,  and  that  he  was  not  entitled  to  the  rents  of  the 
houses  and  other  buildings  which  had  subsequently  been  erected  by  him.  It  was  main- 
tained that  the  Act  1469,  which  appointed  a  year's  rent  to  be  paid  to  the  superior,  ought 
to  be  limited  to  lands,  and  could  not  be  extended  to  houses  which  were  solely  used  for 
habitation,  and  no  way  connected  with  the  possession  or  cultivation  of  the  land.    It  k 
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tme  that  an  erroneous  practice  had  crept  in  during  the  last  century  of  taking  the  value 
of  the  houses,  as  well  as  of  lands,  in  computing  the  amount  of  composition  due  by  a 
singular  successor.  The  decisions  in  the  cases  of  Aitchison  against  Hopkirk,  and  of 
Anderson  against  Milne,  proceeded  upon  the  faith  of  this  practice ;  but  the  practice  had 
been  corrected,  and  the  authority  of  t^ese  decisions  overturned  by  the  judgment  in  the 
case  of  Cockburn  Boss  against  Heriot's  Hospital,  6th  June  1815.  That  this  practice 
was  at  variance  with  the  principle  of  relief---disconform  to  the  older  authorities — and 
not  now  suitable  to  the  improved  value  of  ground  in  totons  for  the  purposes  of  buildings ; 
Bell  on  Purchaser'^  TiUe,  p.  292 ;  [629]  Aitchison  against  Waddell  1820,  not  reported ; 
Oujacitu,  lib.  iv.  tit.  49 ;  Leeuwen,  p.  180. 

The  Court  were  unanimously  of  opinion  that  the  pursuer  was  entitled  to  a  full  year's 
rent  of  the  houses  erected  by  the  vassal  himself.  It  was  held  that  the  decision  in  the 
case  of  Aitchison  against  Hopkirk  had  settled  this  point.  Their  Lordships,  therefore, 
found,  that  in  "  regard  to  that  part  of  the  feu  upon  which  the  vassal  has  himself  erected 
buildings,  the  superior  is  entitled  to  the  amount  of  a  full  year's  rent  thereof,  under  the 
usual  deductions,  and  decerned  accordingly." 

The  judges  were  divided  in  opinion  as  to  the  second  point  relative  to  the  entry  for 
the  houses  built  by  the  sub-vassals ;  and  ordered  memorials  upon  that  branch  of  the 
case,  which,  it  is  understood,  was  afterwards  settled  extrajudicially. 
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No.  157.  F.C.  N.S.  VII.  629.     4  Dec.  1824.     1st  Div.— Lords  Gillies  and  Meadowbank. 

Joseph  Bain,  Defender. — Jameson. 

Bbown  and  Blackburn  and  their  Mandataeies,  Pursuers. — Moncreiff,  BtUJier/ord. 

NatUcB^  Caupones^  Stabulani — PericiUum — Mandate, — A  mail-coach  contractor  having 
sent  by  a  private  coach,  in  which  he  had  an  interest,  a  parcel  directed  to  be  sent  ^*  per 
mail,"  found  liable  for  the  value,  it  not  having  reached  its  destination. 

On  the  7th  of  February  1818,  a  parcel  was  delivered  and  booked  at  the  mail-coach 
office  in  Glasgow,  addressed  to  Messrs.  Brown  and  Blackburn,  merchants  in  London. 
The  parcel  was  forwarded  to  Carlisle  by  a  coach  called  the  Gamperdown;  and  from 
Carlisle  it  was  dispatched  by  another  coach  for  London,  where  it  was  proved  to  have 
arrived  in  safety,  but  was  lost  or  stolen  in  the  streets  there,  in  the  course  of  delivery. 

[630]  An  action  was  in  consequence  brought  by  Brown  and  Blackburn,  before  the 
Magistrates  of  Glasgow,  for  the  amount,  valued  at  L.107,  against  Bain,  the  mail-coach 
contractor  there,  and  who  had  also  a  concern  in  the  Camperdown  coach  in  which  the 
parcel  was  sent. 

The  defences,  upon  general  grounds,  were,  1^^,  That  the  defender  was  to  be  con- 
sidered merely  as  a  carrier  between  Glasgow  and  Carlisle,  and  not  to  London ;  and  as 
he  could  establish  the  safe  conveyance  of  the  parcel  to  Carlisle,  he  had  no  farther  con- 
cern with  it.  2dlyf  That,  by  a  printed  notice  at  the  defender's  office,  the  public  were 
warned  "  that  the  proprietors  would  not  hold  themselves  accountable  for  any  parcels, 
&c.  of  more  than  five  pounds  value,  if  lost  or  damaged,  unless  the  same  be  specified,  and 
an  insurance  paid  over  and  above,"  &c. ;  and  that,  as  the  pursuers  had  not  complied 
with  the  terms  of  this  notice,  but  had  delivered  the  parcel  upon  the  ordinary  footing  of 
one  of  less  than  five  pounds  value,  they  were  not  entitled  to  recover. 

The  pursuers  stated  that  upon  the  parcel  in  question  there  was  an  express  marking 
that  it  was  to  be  forwarded  "  per  mail ; "  and  that,  as  it  had  been  delivered  at  the  proper 
mail  office,  they  were  entitled  to  rely  that  it  would  be  forwarded  by  that  conveyance ; 
but  as  this  had  not  been  done,  and  it  was  admitted  by  the  defender  that  it  had  been 
sent  by  a  different  coach,  he,  by  this  deviation  from  his  instructions,  had  rendered  him- 
self liable  for  the  loss. 

The  magistrates  allowed  a  proof ;  upon  advising  which  they  found  it  proved,  "  That 
the  defender's  place  of  business  in  Glasgow  is  designated  the  mail-coach-office,  and  that 
the  parcel  in  question  was  lodged  and  received  at  that  office,  and  was  addressed  to 
London*     Found  that  the  evidence  adduced  also  afford^  sufficient  grounds  for  believing 
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that  the  said  parcel  had  marked  on  it,  in  addition  to  the  address,  the  words  '  per  maO : ' 
Found  the  said  circumstance  relevant  in  law  to  infer  an  instruction  on  the  part  of  the 
pursuers,  and  an  obligation  on  the  part  of  the  defenders,  to  convey  the  said  parcel  hj 
the  mail-coach,  agreeably  to  its  destination  ;  and  found  it  proved,  That  the  said  pazeel 
was  despatched  for  London  by  the  Camperdown  heavy  coach,  not  by  the  mail-coach  ; 
and  found  the  deviation  from  tha  implied  contract  relevant  to  subject  the  defender  for 
the  consequences,"  &c. 

The  principal  evidence  on  this  point  was  that  of  Blair,  one  of  the  partners  of  Blair 
and  Morrison  of  Glasgow,  who  deponed,  "  That  they  were  employed  to  dress,  pack,  and 
forward  the  goods  in  question ;  and  that,  when  they  despatched  any  parcel,  the  said 
Blair  and  Morrison  entered  in  their  packing  book  the  name  of  the  conveyance  by  which 
such  parcel  was  directed  to  be  sent.  That  it  was  the  invariable  practice  of  the  said 
Blair  [631]  and  Morrison,  when  a  parcel  was  intended  to  be  sent  per  mail,  to  mark  on 
the  back  of  said  parcel,  in  addition  to  the  address  thereon,  the  words  '  per  maiL'  That 
the  deponent  sees  entered  in  said  packing  book  a  parcel  directed  for  the  pursuers,  on 
the  7th  February  1818,  which  is  said  to  be  a  coach  parcel,  and  is  stated  to  have  been 
sent  per  mail.  That  said  entry  is  in  the  deponent's  hand-writing,  and  the  parcel  would 
of  course  be  directed  by  him.  That  from  the  entry  in  the  said  book,  the  deponent  is 
perfectly  satisfied  that  the  parcel  in  question,  in  addition  to  the  address,  had  marked 
upon  it  the  words  '  per  mail,' "  &c. 

On  the  other  hand,  it  was  averred  by  Bain  in  his  condescendence,  '*  That  it  had  all 
along  been  a  regulation  in  the  defender's  office  not  to  receive  any  parcel  bearing  upon  it 
a  marking  to  be  forwarded  ^per  mail ;'  and,  for  that  purpose,  to  examine  carefully  the 
address  of  every  parcel  when  it  is  presented.  If  the  parcel  bears  any  such  marking  as 
per  mail,  it  is  peremptorily  refused,  unless  the  person  who  brings  the  parcel  consents  to 
have  such  marking  obliterated  in  his  presence.  That  these  instructions  had  been  per- 
emptorily enforced,  and  the  greatest  vigilance  used  in  the  office,  after  the  interlocator 
of  the  Lord  Ordinary  of  July  1817,  subjecting  the  defender  in  the  action  at  the  instance 
of  Bowie  and  Sons,  17th  May  1821  (not  reported) ;  and,  in  particular,  that  this  regula- 
tion was  strictly  and  anxiously  enforced  in  Eklinburgh,  February  1818,  when  the  parcel 
addressed  to  Brown  and  Blackburn  was  delivered ;  and  that  this  parcel  would  not  have 
been  received  had  it  borne  upon  it  a  marking  to  be  forwarded  '  per  mail' " 

It  was  not  expressly  averred,  however,  that  the  parcel  in  question  had  been  refused 
on  account  of  its  having  this  marking,  or  that  the  marking  itself  had  been  obliterated, 
nor  indeed  that  the  clerks  at  the  defender's  office  had  any  recollection  with  regard  to 
the  particular  parcel 

Lord  Gillies,  before  whom  the  case  first  came  by  advocation,  remitt-ed  it  timpUeUer 
to  the  magistrates.  Lord  Meadowbank,  however,  "  in  respect  of  the  decision  in  the 
case  of  Bowie  and  Sons,"  recalled  this  interlocutor ;  and  reported  the  case  to  the  Court 

A  majority  of  their  Lordships  were  of  opinion  tJiat  there  was  sufficient  evidence  thafc 
the  parcel  had  been  delivered  at  the  coach-office  with  the  words  *'  per  mail "  marked  on 
it — that  this  amounted  to  a  mandate  to  send  the  parcel  by  that  particular  conveyance — 
that  the  defender,  by  receiving  it,  became  bound  to  transmit  it  in  that  way ;  and  that) 
having  failed  to  do  so,  and  deviated  from  his  instructions  as  a  mandatory,  he  was  liable, 
under  the  general  rules  of  the  law  of  mandate,  for  any  accident  that  might  occur,  and 
was  bound  to  restore  the  [632]  value  of  the  parcel  at  whatever  part  of  the  journey  the 
loss  occurred. 

Lord  Suceoth  had  some  doubts  whether,  in  consequence  of  the  decision  in  the  caw 
of  Bowie  and  Sons,  the  defender  was  not  entitled  to  a  proof  of  the  general  instructions 
to  the  clerks  to  refuse  all  parcels  having  the  words  "  per  mail ''  marked  upon  them. 
The  rest  of  the  Court,  however,  were  of  opinion  that  this  general  averment  was  not 
relevant  in  answer  to  the  positive  evidence  of  the  marking  as  ascertained  by  the  entiy- 
book.  And  the  Lord  President  observed,  that  these  general  instructions  of  Uie  defender 
to  his  clerks  could  not  affect  the  public,  to  whom  they  were  unknown ;  and  that  the 
present  case  was  different  from  that  of  Bowie  and  Sons ;  because,  in  that  case,  there  was 
no  evidence  that  the  parcel  had  the  marking  "  per  mail "  upon  it   • 

The  Court,  therefore,  repelled  the  reasons  of  advocation,  and  remitted  the  cause 
simplieiier  to  the  magistrates ;  and  found  the  advocator  liable  in  expences ;  and  to  this 
interlocutor  they  afterwards  adhered  upon  advising  a  petition  and  answers. 

[S.C,  3  S.  256.] 
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No.  158.  F.C.  N.S.  VII.  632.     4  Dec  1824.     2nd  Div. 

M'Calman,  Pursuer. — D.  Maitland. 

His  Creditors,  Defenders. — Jameson^  APNeilL 

Prisoner. — Cessio  granted  though  the  debt  of  one  of  the  opposing  ci'editors  was  for 
aliment  of  a  bastard  child. 

An  officer  in  the  army  obtaining  a  eessio  was  obtained  to  assign  part  of  his 
half-pay. 

AfCalman,  a  lieutenant  on  half-pay  of  L.80  a  year,  was  opposed  in  process  of  cessiOf 
among  others,  by  the  mother  of  his  bastard  child,  who  was  not  the  incarcerating 
creditor ;  and  the  opposition  was  chiefly  founded  on  the  case  of  Eitchie  against  [633]  his 
creditors,  20th  December  1811,  while  the  pursuer  contended,  that  that  case  only  applied 
where  the  alimentary  creditor  was  the  incarcerating  creditor.  The  other  creditors  like- 
wise insisted  that  he  should  assign  part  of  his  half-pay. 

The  Court  were  of  opinion  that  the  case  of  Ritchie,  even  if  well  decided,  of  which 
they  expressed  some  doubt,  did  not  strictly  apply ;  and  that,  though  the  pursuer  was 
not  to  be  relieved  from  the  aliment  to  become  due  afterwards,  for  which  the  alimentary 
creditor  might  operate  on  her  decree,  he  was  not  to  be  deprived  of  the  benefit  of  the 
eessio  with  respect  to  the  other  creditors.  They,  therefore,  granted  the  cesaio  ;  reserv- 
ing to  the  alimentary  creditor  to  operate  on  her  decree ;  the  pursuer  assigning  to  the 
creditors  L.20  out  of  his  pay  till  the  alimentary  claim  was  at  an  end,  and  L.25 


afterwards. 
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No.  160.    F.C.  N.S.  VII.  636.     14  Dec.  1824.     1st  Div.— Lord  Meadowbank. 

WiLUAM  Hill  and  Others,  Pursuers. — SoL-Oen.  (Hope),  Robertson. 

The  Reverend  Dr.  John  Burns  and  Others,  Defenders. — Menzies. 

Property — Testament — Clause, — A  trust-settlement  mortis  causa,  wherein  the  trastees 
are  appointed  to  lay  out  the  residue  of  the  testator's  fortune,  after  the  special  purposes 
of  the  trust  are  accomplished,  "  in  aid  of  the  institutions  for  charitable  and  benevolent 
purposes  established,  or  to  be  established,  in  the  city  of  Glasgow,  or  neighbourhood 
thereof,  and  that  in  such  way  and  manner,  and  in  such  proportions  of  the  principal, 
or  capital,  or  of  the  interest  or  annual  proceeds  of  the  sums  to  be  appropriated,  as  to 
my  said  trustees,  and  their  foresaids,  shall  seem  proper;  declaring,  as  I  hereby 
expressly  provide  and  declare,  that  they  shall  be  the  sole  judges  of  the  appropriation 
of  the  said  residue,  for  the  purposes  aforesaid," — found  to  be  effectual. 

The  late  Mary  Hood  having  been  left  a  fortune  of  L.  30, 000  by  her  deceased  brother, 
soon  after  (26th  December  1817)  executed  a  trust-deed  and  settlement  in  favour  of  Dr. 
Bums  and  others,  by  which  "she  gave,  granted,  and  disponed  to  them,  and  to  the 
acceptors  or  acceptor,  survivors  or  survivor  of  them,  the  major  number  accepting  and 
surviving,  from  time  to  time,  being  a  quorum ;  and  to  such  other  person  or  persons  as 
they  or  their  foresaids  shall  assume,  as  after  mentioned,"  all  and  sundry  lands  and 
heritages,  and  whole  means  and  estate,  real  and  moveable,  &c.  in  trust,  for  the  ends  and 
purposes  after  mentioned. 

Istf  For  the  payment  of  debts.  2dy  Of  certain  legacies.  The  settlement  then 
contains  the  following  provision.  In  the  3d  place,  *'  I  appoint  the  residue  of  my  said 
estate  to  be  applied  by  my  said  trustees,  and  their  foresaids,  in  aid  of  the  institutions  for 
charitable  and  benevolent  purposes  established,  or.  to  be  established,  in  the  city  of 
Glasgow,  or  neighbourhood  thereof,  and  that  in  such  way  or  manner,  and  in  such 
proportions  of  the  principal  or  capital,  or  of  the  interest  or  annual  proceeds  of  the  sums 
to  be  appropriated,  as  to  my  said  trustees  and  their  foresaids  shall. seem  proper;  declar- 
ing, as  I  hereby  expressly  [637]  provide  and  declare,  that  they  shall  be  the  sole  judges 
of  the  appropriation  of  the  siud  residusi  for  the  purposes  aforesaid.'' 
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Mary  Hood  died  about  a  year  after  the  execution  of  this  trust ;  and  the  tzusbees 
appointed  by  her  proceeded  to  act  under  it.  They  discharged  the  debts  of  the  testator— 
paid  off  the  legacies — applied  about  L.6000  in  aid  of  several  of  the  charitable  institutions 
in  Glasgow,  and  made  a  destination  of  the  residue  to  the  support  of  an  institatioii 
established  by  them,  and  called  "  Hood's  Charitable  Institution." 

Under  these  circumstances,  the  pursuers,  the  nearest  of  kin  of  the  deceased,  raised 
an  action  against  the  trustees  to  have  it  found  and  declared,  that  the  third  clause  of  the 
trust-settlement,  above  recited,  as  to  the  residue,  "  was  not  definite  and  certain  in  its 
objects — was  altogether  vague,  perplexed,  and  inexplicable,  and  ought  to  be  held/w 
non  scriptOf  and  as  an  ineffectual  conveyance  of  the  residue  of  the  means  and  estate  of 
the  said  Mary  Hood ;  and  that  the  said  residue  formed  a  part  of  the  intestate  propeity 
and  succession  of  the  said  Mary  Hood." 

In  defence,  it  was  pleaded — ^That  the  clause  in  question  was  rendered  suffideutly 
certain,  \gty  By  being  limited  to  charitable  institutions  established,  or  to  be  established, 
in  the  city  of  Glasgow,  or  neighbourhood  thereof ;  and,  2(2Zy,  By  being  limited  to  soch 
institutions  as  to  the  defenders  shall  seem  proper,  id  enim  eertum  eet  quod  certvm 
reddi  potest. 

The  Lord  Ordinary  assoilzied  the  defenders,  upon  the  ground  stated  in  the  following 
note :  "The  Lord  Ordinary  is  of  opinion  that  the  purposes  of  the  settlement  of  Maiy 
Hood,  deceased,  are  sufficiently  expressed  in  the  deed ;  and  that,  even  if  there  were  to 
be  admitted  some  ambiguity  in  certain  of  the  terms  employed,  it  is  sufficiently  corrected 
by  the  full  powers  conferred  on  the  trustees." 

The  pursuers,  in  a  petition  against  this  interlocutor,  pleaded — That  the  words  made 
use  of  had  no  meaning  except  as  disclosing  a  general  benevolent  feeling  on  the  part  of 
the  testatrix.  It  was  impossible  to  discover  what  her  will  was ;  and  she  had  no  specific 
object  in  view.  The  legacy  was  not  in  favour  of  any  individual  body  corporate  or 
institution,  or  even  in  favour  of  any  number  of  existing  establishments,  but  included 
establishments  to  be  called  into  existence  at  any  future  time.  The  objects  which  the 
testatrix  might  have  had  in  view  could  not,  therefore,  be  discovered  from  the  words  of 
the  deed ;  and  there  was  no  specification  of  the  way  or  manner  in  which  the  intended 
relief  was  to  be  afforded.  But  to  bequeath  property,  either  generally  for  the  public 
good,  for  the  purposes  of  charity,  for  the  dissemination  of  knowledge,  or  the  propagation 
of  religion,  is  not  in  itself  a  sufficient  expression  of  a  testator's  will. 

[638]  2.  This  uncertainty  is  not  removed  by  the  powers  given  to  the  trustees.  Such 
a  delegation  of  the  will  of  the  testatrix  renders  the  bequest  the  will  of  the  trustees,  and 
not  that  of  the  testatrix.  Unless  some  power  had  been  vested  in  these  trustees,  the  will 
would  have  been  inextricable,  for  no  party  would  have  been  in  a  condition  to  make  a 
claim — the  interests  of  all,  thus  generally  pointed  out,  being  undefined  in  point  of  extent, 
and  unlimited  in  point  of  time ;  but,  by  the  clause  in  question,  the  trustees  have  not 
merely  a  right  of  management,  but  the  entire  appropriation  of  the  funds.  There  is  thus 
a  trust  without  any  beneficiary,  and  without  a  right  any  where  to  call  the  trustees  to 
account ;  but  such  a  trust  is  not  known  in  our  law ;  Stair^  b.  L  tit  13,  sect.  7 ;  ErsL  h. 
iii.  tit  1,  sect  42. 

It  is  beyond  the  powers  of  the  courts  of  law  to  supply  the  defects  of  such  a  settle- 
ment Courts  interpret  deeds  or  contracts  already  made,  but  do  not  create  obligationi^ 
or  dispose  of  property  for  parties  deceased.  Effect  is  given  to  their  wills  if  they  can  he 
interpreted ;  but  wills  are  never  made  for  them ;  nor  are  trustees  permitted  to  do  any 
thing  which  that  will  does  not  sanction  ;  Dick  against  Mrs.  Ferguson  and  her  Children, 
22d  January  1758,  Kaimes;  Campbell  against  Campbell,  26th  July  1752,  Ertik.  b.  iii 
tit  9,  sect  14;  Dalziel  against  Dahsiel,  11th  March  1756;  M'Nair  against  M*Nair, 
18ih  May  1791 ;  Balfouf^a  Praetieka,  p.  220 ;  Ross  against  Boss,  2d  March  1770. 

In  the  civil  law,  so  much  regarded  in  testamentary  deeds,  the  same  rule  is  clearly 
laid  down.  In  England  the  cases  have  been  still  stronger ;  Thobun  «.  Thobun,  6Ui 
March  1818,  StoaneonkS  Reports^  vol.  i.  p.  201 ;  Brown  v.  Geal,  Vesetfs  Reports^  vol.  vii 
p.  51  (Note  a) ;  Norris  v.  Bishop  of  Durham,  Vesey^  vol.  x.  p.  533 ;  James  v.  Allan, 
Merivale*8  Reporter  vol.  iii.  p.  17 ;  Norrice  v.  Bishop  of  Durham,  in  BridgenuuCs  Index, 
vol  i.  p.  318,  2d  edit ;  Veeey^  vol.  vL  p.  194. 

Anstffered — It  is  an  established  maxim  of  our  law,  that  deeds  of  a  testamentary  natore 
are  more  favoured,  and  receive  a  more  liberal  interpretation  than  obligations ;  3rtL  h, 
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iii.  tit  9,  fiect.  14  ;  and  this  is  more  particularly  the  case  in  interpreting  testaments  in 
favoar  of  the  poor,  or  for  charitable  purposes ;  L.  4,  Cod.  de  Episcop.  et  Cler,  also  Lib, 
49,  eh.  1.  If  such  settlements  contain  any  unintelligible  expressions,  it  is  only  these 
expressions  (and  not  the  whole  deed)  which  are  to  be  held  pro  nan  scripUs.  If  it 
contain  €kny  ambiguous  expressions,  they  are  to  be  interpreted  according  to  the  presumed 
will  of  the  testator,  if  by  any  construction  this  can  be  discovered.  In  the  present  case 
the  clause  in  question  is  quite  intelligible  so  far  as  it  declares  the  purpose  of  the 
testatrix  to  give  the  residue  of  her  funds  to  institutions  for  charitable  purposes, 
connected  with  the  city  of  [639]  Glasgow,  and  to  exclude  her  heirs-at-law  from  any 
share  in  them. 

2.  But  all  ambiguity  with  regard  to  the  particular  institutions  to  which  relief  was  to 
he  afforded,  is  obviated  by  the  full  powers  vested  in  the  trustees,  of  distributing  the 
f  ands  of  the  deceased  '^  in  such  way  and  manner,  and  in  such  proportions,  as  they  should 
think  proper  for  the  purposes  aforesaid,"  namely,  for  the  charitable  institutions 
oonnectied  with  Glasgow.  In  bestowing  this  power  on  the  trustees,  the  testatrix  did 
nothing  which  was  either  incompetent  or  illegal.  Both  by  the  civil  law  and  by  the  law 
of  Scotland,  a  legacy  may  be  left  in  arbitrio  tertii  ;  L,  43,  sect.  2,  De  Leg,  etfide.  com. ; 
Lib,  3,  sect.  2,  De  L^.  et  fide.  Hi.;  Wharrie  against  Wharrie,  16th  July  1760; 
Trustees  of  John  Brown  against  His  Relations,  3d  August  1762;  Snodgrass  against 
Buchanan,  16th  December  1806.  In  the  present  case,  the  testatrix  has  pointed  out 
generaUy,  but  intelligibly,  the  purposes  to  which  she  wished  her  funds  to  be  applied. 
She  has  conveyed  her  property  to  the  defenders;  and  has  conferred  on  them  a  dis- 
cretionary power  of  selecting  the  institutions  which  are  to  receive  aid,  and  of  determining 
on  the  way  and  manner  and  the  proportions  in  which  that  application  is  to  be  made ; 
Boberts  on  WUlSy  vol.  ii.  p.  125;  pp.  36-37,  Note;  also  vol.  i.  p.  203;  Masters  t;. 
Masters ;  Roberts^  vol.  ii.  p.  27. 

Lord  Hermand  thought  that  the  intention  of  the  testatrix  was  perfectly  plain ;  that 
it  was  rendered  sufficiently  specific  by  the  power  conferred  on  the  trustees ;  and  that  it 
had  been  well  followed  out  by  the  trustees,  so  far  as  they  made  any  application  of  the 
money.  The  Lord  PteeidefU  and  Lord  Bcdgray  also  concurred  in  opinion  that  it  was 
competent  by  the  law  of  Scotland,  as  well  as  by  the  civil  law,  to  leave  legacies  in 
arbUrio  terHi^  as  had  been  determined  in  the  cases  of  Brown  and  Snodgrass.  The  Lord 
PreeiderUf  however,  regarded  a  will  of  this  nature  unfavourably,  by  which  charitable 
institutions  were  preferred  to  the  claims  of  near  relations ;  but  thought  that  the  bequest 
had  been  rendered  sufficiently  specific.  He  did  not  think,  however,  that  the  trustees 
were  entitled  to  found  a  new  and  separate  institution,  as  no  such  power  was  conferred 
on  them  by  the  will.  Lord  Gillies  had  great  doubts  of  the  validity  of  such  a  bequest, 
and  did  not  feel  himself  bound  by  the  doctrines  of  the  civil  law.  He  could  not  view 
with  any  favour  such  wills  as  the  present  by  which  near  relations  were  excluded  from 
the  succession ;  nor  did  he  think  that  the  testatrix  had  properly  exercised  her  powers. 
The  trustees  were  not  directed  to  give  the  funds  to  any  particular  institution ;  nor  did 
there  appear  to  be  any  one  who  could  call  them  to  account.  He  thought  the  case  of 
Dick  as  reported  by  the  Lord  Kaimes,  and  the  English  authorities  referred  to  by  the 
pursuers,  were  decisive  in  their  favour. 

[640]  The  Court  adhered. 

[Affirmed,  2  W.  &  S.  80 ;  4  S.R.R.  (H.L.)  763.] 


No.  161.  F.C.  N.S.  VII.  640.     15  Dec.  1824.     2nd  Di^^. 

DuNDAS,  Petitioner. — Cockbum^   W.  P.  Dundas. 

Denniston,  Respondent. — Sol.-Oen.  (ffope),  J.  Tait. 

Registration — Sasine — Jurisdiction. — The  Court  refused  to  authorize  an  alteration  in 
the  record  of  sasines  where  an  error  had  been  made  in  the  year  of  the  King's  reign, 
in  reciting  the  precept  of  sasine. 

A  petition  and  complaint  having  been  presented  by  James  Denniston  against  the 
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enrolment  of  Graham  Speirs  as  a  freeholder  in  the  county  of  Dumbarton,  on  the  giouiid 
that  an  error  in  the  year  of  the  king's  reign,  by  "  anno  quadragesjmo  regni  nodri^'  bdog 
inserted  in  place  of  "  guinquageeimo^*'  had  been  made  in  the  record  of  saaines  in  that 
part  of  the  instrument  which  recites  the  precept  of  sasine  in  the  charter ;  the  Coint 
sustained  the  objection  "  founded  on  the  undue  registration  of  the  instrument  of  sasiiie;' 
and  ordered  the  respondent  to  be  expunged  from  the  roll  (vide  Fac,  CM.  16th  Novem- 
ber 1824). 

A  petition  was  presented  by  Mr.  Dundas  the  keeper,  and  by  the  deputy-keeper  of 
the  r^^ister  of  sasines,  praying  the  Court  to  '*  authorize  the  Lord  Clerk  fiegister,  or  his 
deputies,  to  mark  on  the  margin  of  the  record,  opposite  to  the  entry  of  the  said  maa^ 
that  the  word  quadragesimo  be  read  quinquagesimo^  and  so  written  in  any  extract  thit 
may  be  given  out  from  the  record."  In  support  of  the  petition  they  stated  that  it «» 
a  mere  clerical  error ;  that,  except  in  this  slight  particular,  the  sasine  is  correctly 
copied  in  the  record ;  and  they  referred  to  the  cases  of  In-  [641]  -nes,  20th  December 
1816 ;  Tait,  17th  January  1822  (not  reported) ;  Boyd  against  Hunter,  23d  February  IS2V 

Mr.  Denniston,  who  had  petitioned  against  Mr.  Speirs's  enrolment,  was  allowed  to 
give  in  answers  to  the  petition ;  and  pleaded — Ajb  **  the  objection  founded  on  the  undue 
registration,"  has  been  sustained  by  the  Courts  the  instrument  of  sasine  must,  at 
present,  to  all  intents  and  purposes,  be  considered  an  unrecorded  instrument ;  and,  as 

^  In  this  case  a  petition  and  complaint  was  presented  by  a  freeholder  against  the 
rejection  of  his  claim.  He  had  claimed  to  be  enrolled,  inter  alia,  on  the  13  shillings 
and  4d.  land  of  old  extent  of  Caime^  and  it  was  objected  that  these  lands  did  not 
appear  in  the  descriptive  clause  of  the  retour,  but  the  13  shillings  and  4  pence  lands 
of  JSkame. 

The  petitioner  pleaded — That  this  was  a  mere  clerical  error,  as,  in  the  valent  claosB 
of  the  retour,  bearing  special  reference  to  the  dispositive,  the  lands  were  properlj 
designed ;  and  the  enumeration  of  the  different  articles  in  the  disposition  corresponded 
with  the  summation  in  the  valent ;  that  the  lands  were  also  properly  designed  in  the 
tenendas  clause ;  and  that  the  petitioner's  titles  clearly  proved  the  lands  of  Cavme  to 
have  been  in  his  family  for  generations ;  that,  in  the  abbreviate  of  retours  published  by 
the  depute-clerk  register,  the  lands  were  also  correctly  named ;  that  many  of  the  oth^ 
lands  in  the  retour  were  spelt  differently  in  the  descriptive  and  valent  clause  of  the 
retour ;  and  that^  if  variations  in  this  respect,  even  as  to  words  in  the  most  common 
use,  and  in  the  same  document,  were  sufficient  to  disprove  it  as  evidence,  there  would 
be  an  end  of  all  probation  by  written  record  or  instrument,  in  the  beginning  of  the  17th 
century,  when  the  spelling  and  writing  of  the  language  was  so  unsettled  and  arbitrary. 
The  petitioners  referred  to  Davidson  against  Hill,  22d  June  1802 ;  Abercromby  againet 
Baird,  28th  February  1753,  Elchies. 

The  respondent  ansioered — The  court  of  freeholders  are  prevented  from  taking 
cognizance  of  objections  which  are  not  ex  facie  of  the  titles,  or  which  may  not  be 
susceptible  of  immediate  or  decisive  proof ;  and,  on  the  other  hand,  they  have  only  to 
judge  of  the  claim,  as  presented  to  them,  and  the  retour,  and  not  of  any  alterations  the 
claimant  may  choose  to  make  on  them.  The  abbreviate  of  retours  cannot  be  of  much 
use  while  the  extract  from  Chancery  was  produced.  The  letters  E  and  G  are  qoite 
distinct  in  the  writings  of  the  period,  and  in  the  preceding  era ;  Wrighfe  Gaurt^nd 
restored,  5  £d.  plates  11,  12 ;  Anderson,  Dipl,  eharact.  in  ant  Script  103,  90.  Thoogh 
the  original  of  the  retour  is  lost,  the  name  of  the  lands,  Eame^  is  correctly  marked  in 
the  Chancery  copy  in  the  Register  House;  Gray  against  Hope,  23d  February  1790; 
Dairy mple  against  Cameron,  8th  February  1781;  Suppl.  to  JViff^y  P-  18;  Manro 
against  Munro,  9  th  March  1811 ;  Cathcart  against  Gordon,  9th  March  1813;  Mamy 
against  Belsches,  2l8t  January  1815.  In  the  case  of  Hill  against  Davidson,  ut  eupra, 
the  identity  of  the  retours  was  not  questioned.  The  case  of  Abercrombie  against  Baird 
was  decided  on  a  different  ground  from  that  stated  by  Elchies ;  Diet.  voL  iii.  p.  404 ; 
Fac.  Col.  26th  July  1753,  Sel,  Dec.  No.  50,  p.  58. 

Ths  Court  sustained  the  complaint,  and  ordered  the  peiitioner  to  be  enrolled. 
For  the  petitioner,  Fergusson ;  for  the  respondent,  GaJQicatrL 
(The  papers  are  lx)und  up  with  the  case  in  the  text.) 
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anch,  it  is  an  instnrument  of  sanne,  which,  hy  the  statute  1617,  c.  16,  can  "  make  no 
faith  in  judgment,"  against  third  parties.  But,  if  the  prayer  of  the  petition  were 
granted,  and  the  year  of  the  King's  reign  he  read  as  prayed  to  be  corrected,  then  the 
record  copy  of  the  sasine,  with  the  original  date  of  registration,  will  become  completely 
correct  and  free  from  eil  objection,  and  the  sasine  will  necessarily  be  rendered  as 
effectual  [642]  as  if  it  had  been  duly  recorded,  not  merely  from  the  date  of  the 
correction,  but  as  if  it  had  never  from  its  date  been  liable  to  any  objection,  and  had 
been  duly  recorded  on  the  date  of  the  registration. 

The  authority  to  correct^  now  prayed  for,  would  lead  to  a  complete  evasion  of  the 
statute,  which  ordains  sasines  to  be  recorded  within  sixty  days  of  their  date.  The 
sasine  here,  so  far  from  being  recorded  within  sixty  days  of  its  date,  has  been  found  to 
be  not  duly  recorded  (which  is  the  same  thing  as  not  recorded  at  all)  at  this  moment, 
although  nearly  three  years  and  a  half  have  elapsed  since  its  date;  and  yet  the 
authority  for  the  alteration  now  prayed  for  would  render  it  a  sasine  effectually  recorded 
within  sixty  days  of  its  date.  This  would  be  exactly  the  same  thing  as  if  authority 
were  to  be  given  to  antedate  the  registration  of  a  sasine  which  had  not  been  registered 
at  all  till  after  the  expiry  of  the  sixty  days,  and  to  make  the  record  bear,  contrary  to 
the  fact,  that  it  was  recorded  within  the  sixty  days. 

The  consequence  of  granting  the  petition  would  be  that,  if  Mr.  Speirs  should  again 
claim  to  be  enrolled  on  this  sasine,  the  freeholders  could  not  refuse  to  admit  him,  as  the 
record  copy  of  the  sasine  would  then  be  perfectly  free  from  objection,  whereas  the 
Court  have  decided  that  the  sasine  was  not  duly  recorded ;  while  the  only  consequence 
of  refusing  the  petition  will  be  to  compel  Mr.  Speirs  to  make  up  his  titles  anew,  and  to 
present  a  claim  free  from  objection. 

In  the  case  of  Innes,  ut  supra^  the  correction  was  merely  changing  the  letter  i  into 
a;  and  there  was  no  opposition  made.  Although,  in  the  case  of  Tait,  authority  was 
given  to  correct  a  mistake  in  the  record,  there  was  no  opposition  to  the  petition,  and 
the  prayer  was  only  granted  '^ under  reservaiion  of  the  rights  of  third  parties"  which 
made  the  correction  totally  harmless  and  useless,  as  it  is  only  against  third  parties  that 
the  statute  declares  an  unrecorded  sasine  to  be  ineffectual ;  and  without  any  correction 
of  the  record  it  was  good  against  the  parties  and  their  heirs.  In  the  case  of  Boyd 
against  Hunter,  there  was  no  authority  given  to  correct  the  record,  and  indeed  was 
unnecessary,  as  the  objection  was  not  sustained.  In  the  case  of  Gray  against  Hope, 
23d  February  1790,  the  Court  refused  to  authorize  any  alteration  to  be  made  in  the 
record. 

The  Court,  on  the  grounds  stated  in  the  answers,  refused  the  petition. 


No.  163.     F.C.  N.8.  VII.  645.     17  Dec.  1824.     2nd  Div.— Lord  Mackenzie. 

Sir  Alexander  Inglis  Cochrane,  Pursuer. — Dean  of  Faculty  (Granstoun), 

MoTicreiff,  Fvllerton,  O.  Speirs. 

Dr.  David  Bamsat,  Defender. — Solicitor-Oeneral  (Hope),  Forsyth,  Skene. 

Service  of  Heirs — Proof. — If  the  pursuer  in  a  reduction  of  a  general  service  found  on 
evidence  not  before  the  jury,  the  defender  will  be  entitled  to  do  the  same.  Is  this 
competent  where  the  pursuer  asks  decree  on  the  mere  shewing  of  the  evidence  adduced 
in  the  service  1 

Dr.  Bamsay  being  served  nearest  heir-portioner  of  Alexander  Inglis  of  Murdieston, 
who  entailed  his  estate,  in  the  last  destination,  on  his  heirs-female  without  division, 
proceeded  to  challenge  Sir  Alexander  Cochrane's  title  to  the  estate  of  Murdieston,  when 
he  was  met  by  a  reduction  of  that  service  at  Sir  Alexander's  instance,  on  the  ground, 
inter  alia,  of  the  insufficiency  of  the  proof  for  establishing  the  defender's  propinquity, 
which  the  jury  had  sustained.  In  support  of  this,  he  referred  in  the  summons  to  a 
particular  writing,  not  laid  before  the  jury,  and  afterwards  founded  on  various  entries  in 
parish  registers,  which  also  formed  no  part  of  the  evidence  in  the  service. 

The  Court,  on  advising  informations  ordered  by  the  Lord  Ordinary,  appointed  the 
parties  to  give  in  mutual  memorials  on  the  question,  whether  the  defender's  serviue,^in 
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the  circumatances  of  the  case,  was  a  competent  title;  ''and,  &rther,  before 
appointed  the  defender  to  give  in,  along  with  his  memorial,  a  pointed  and  articalate 
condescendence,  in  terms  of  the  Act  of  Sederunti  of  the  facts  he  avers  and  offers  to 
prove  in  sapport  of  the  evidence  adduced  in  his  service." 

[646]  Against  this  interlocutor  the  pursuer  petitioned^  contending  that  the  defaider 
was  not  entitled  to  support  the  verdict  by  additional  evidence.  It  is  the  Cooii  of 
Service  only,  acting  in  virtue  of  a  brief  from  Chancery,  who  can  invest  the  claimaBt 
with  the  legal  character  of  heir.  The  Court  of  Session  may  reduce  the  service,  if  it 
shall  appear  not  to  be  warranted  by  the  evidence  upon  which  the  jury  proceeded.  But, 
by  allowing  the  defects  of  that  evidence  to  be  supplied  by  the  production  of  new 
evidence  in  the  reduction,  the  Court  of  Session  would  exercise,  not  a  power  of  reriew, 
but  the  proper  functions  of  the  jury.  Assuming,  therefore,  what  is  supposed  in  the 
order  for  a  condescendence,  that  the  verdict  is  not  well  founded  as  it  stands,  it  ought 
forthwith  to  be  set  aside,  leaving  the  defender  to  go  again  before  a  jury  with  any 
additional  evidence  tending  to  establish  his  claim ;  Balfour^  pp.  424,  426 ;  Stair,  b.  iiL 
tit.  5,  sect.  52. 

Answered — In  the  reduction  of  a  service,  the  question  is  not  whether  the  evidence 
before  the  jury  be  sufficient  to  warrant  the  verdict,  but  whether  the  claimant  is  entided 
to  the  character  of  heir,  or,  in  other  words,  whether  the  verdict  is  in  itself  true ;  and  in 
the  discussion  of  this  question,  it  must  be  competent  to  the  defender,  equally  as  to  the 
pursuer,  to  found  on  evidence  which  was  not  adduced  in  the  service.  The  question  ii 
here  the  same  as  that  which  occurs  in  all  reductions  of  decrees  of  inferior  judicatores, 
namely,  whether  the  decree  be  intrinsically  right  or  wrong ;  but  it  never  was  maintained 
that  the  Court,  in  deciding  that  question,  is  not  entitled  to  go  beyond  the  evidence  and 
arguments  in  respect  of  which  the  decree  was  obtained. 

Where,  indeed,  the  service  is  not  challenged  upon  any  ground  of  informality,  it  is 
impossible  there  can  be  any  other  point  at  issue  than  whether  the  verdict  be  true  or 
false  generally.  The  evidence  taken  down  by  the  clerk  of  the  Court  of  Service  \b  not 
a  record.  The  jury  may  return  a  verdict  upon  evidence  which  neither  is  nor  can  be 
found  in  the  minute  of  proceedings ;  for  they  may  decide  on  their  own  proper  knowledge 
of  the  claimant's  right ;  and  the  information  which  any  juryman  may  communicate  to 
the  rest,  though  competent  evidence,  is  not  given  in  the  character  of  a  witness. 

Besides,  great  injustice  would  be  done  to  the  claimant  in  a  general  service,  where 
there  is  no  contradictor,  if  he  were  not  allowed  to  corroborate  the  evidence  which 
satisfied  the  jury.  He  may  not  be  able  to  anticipate  the  grounds  of  objection  that  may 
possibly  be  urged  against  that  evidence  in  a  reduction  of  the  service.  And,  though 
aware  of  all  objections,  and  prepared  to  obviate  them,  still  the  jury  may  stop  the  proof 
when  they  consider  it  sufficient.  Further,  according  to  the  pursuer's  plea,  a  decree  in 
the  reduction  never  could  form  a  res  judicaia.  A  second  verdict  may  be  obtained  on 
new  evidence,  which,  in  like  manner,  may  be  set  aside  upon  objections  that  might  have 
been  obviated,  if  the  claimant  h,ad  been  aware  of  them  when  before  the  jury,  or 
[647]  removed  in  the  reduction,  if  additional  evidence  were  there  competent.  Thus, 
there  would  be  room  for  a  third  verdict  and  a  third  reduction ;  and  this  alternation  of 
expaHe  proceedings  might  continue  indefinitely. 

But,  in  the  circumstances  of  the  present  case,  there  is  still  less  doubt  of  the 
defender's  right  to  bring  forward  additional  evidence ;  for  the  pursuer  himself  founds 
upon  evidence  which  was  not  adduced  in  the  service.  If  the  pursuer  be  entitled  to 
challenge  the  verdict  upon  evidence  which  the  jury  had  no  opportunity  of  considering, 
justice  requires  that  the  defender  should  not  be  precluded  either  from  Erectly  rebutting 
the  pursuer's  evidence  (which,  indeed,  is  admitted  on  the  other  side),  or  strengthening 
his  own  by  additional  proof.  Accordingly,  in  practice,  the  right  to  do  so  was  never 
questioned. 

Lord  Olenlee  said — That,  if  the  pursuer  were  insisting  for  the  verdict  being  set  aside 
upon  the  mere  shewing  of  the  evidence  before  the  jury,  there  might  perhaps,  in  that 
case,  be  good  grounds  for  giving  judgment,  without  allowing  the  defender  to  support  the 
verdict  by  new  evidence.  But  that  is  not  the  fact  in  the  present  case ;  and  his  Lordship 
always  understood  that  if  a  pursuer,  in  a  reduction  of  a  service,  ask  for  a  proof  to 
cut  down  a  verdict,  the  defender  will  be  entitled  to  a  proof  in  support  of  it.  It  is 
impossible  that  Sir  Alexander  Cochrane  can  be  allowed  to  challenge  the  verdict  on 
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evidence  which  was  not  before  the  jury,  without  also  permitting  Dr.  Ramsay  to  support 
it  on  different  evidence. 

Lord  Grcdgie  concurred,  though  he  did  not  think  it  would  have  been  competent  to 
support  the  verdict  by  additional  evidence,  if  the  pursuer  had  rested  his  challenge 
entirely  on  the  evidence  adduced  in  the  service. 

Lord  PttmUly,  on  the  grounds  stated  for  the  defender,  was  clearly  of  opinion  that 
the  defender,  equally  as  the  pursuer,  in  a  reduction,  is  entitled  to  go  out  of  the  evidence 
submitted  to  the  jury. 

Lard  JueHce-Clerk  concurred  with  Lord  Pitmilly,  that,  independently  of  the 
specudty  which  occurs  in  this  case,  the  defender  would  have  been  entitled  to  bring 
forward  new  evidence. 

The  Court  adhered.  

No.  164.      F.C.  N.8.  VII.  648.     13  Jan.  1825.     1st  Div.— Lord  Meadowbank. 

James  Ltndsay  Ewing,  Suspender. — More. 

William  Ladrib,  Charger. — A.  Oillies. 

'  S<Mie — Clause, — It  being  declared  in  articles  of  roup  that  any  difference  between  the 
ezpoeer  and  the  purchaser  "  concerning  the  import  of  the  articles,  or  the  execution 
and  implement  thereof''  should  be  referred  to  the  determination  of  an  individual 
named  as  arbiter — an  objection  to  the  sale,  on  the  part  of  the  highest  offerer,  that 
fictitious  offers  had  been  made  in  order  to  raise  the  price,  found  to  faU.  under  the 
operation  of  that  clause. 

In  the  articles  of  roup  of  the  lands  of  Calderclear,  there  was  the  following  clause : — 
**  In  case  any  difference  shall  arise  between  the  exposer  and  the  purchasers  concerning 
the  import  of  these  articles,  or  the  execution  and  implement  thereof,  the  same  shall  be, 
and  is  hereby  referred  to  the  amicable  decision  and  determination  of  Eobert  Davidson, 
Esquire,  professor  of  law  in  the  University  of  Glasgow  ;  and  the  exposer,  by  subscribing 
these  presents,  and  the  purchasers  by  subscribing  their  offers,  shall  be  mutally  bound  to 
implement  and  fulfil  his  decree  arbitral,  under  the  penalty  of  L.500  sterling,  besides 
performance."  The  lands  were  offered  for  sale  at  the  upset  price  of  L.6500.  There 
was  only  one  bidder  besides  Mr.  Ewing ;  and  the  latter  was  declared  to  be  the  purchaser 
at  the  price  of  L.6900. 

After  the  sale,  it  was  alleged  by  Mr.  Ewing  that  the  other  bidder  was  merely  a 
puffer  or  white  bonnet ;  and  that  he  had  been  set  forward  to  bid  up  the  price  without 
any  intention  of  buying  the  lands ;  but  he  admitted  that  he  had  made  offers  after  being 
aware  of  this.  He,  therefore,  insisted  either  that  the  transaction  should  be  entirely  set 
aside,  or  that  the  alleged  fictitious  offer  should  be  disregarded,  and  the  lands  conveyed 
to  him  at  the  price  he  had  first  offered. 

Mr.  Laurie,  the  trustee  on  the  estete,  having  denied  this  allegation,  and  insisted  for 
payment  of  the  whole  sum  of  L.6900,  the  suspender  proposed  that  the  matter  should, 
in  terms  of  the  articles  of  roup,  be  submitted  to  Professor  Davidson.  Mr.  Laurie, 
however,  declined  this ;  and  maintained  that  the  question  in  dispute  did  not  fall  within 
the  meaning  of  the  clause  in  the  articles  [649]  of  roup,  above  referred  to,  and  that  he 
was  not  therefore  bound  by  it;  and  he  accordingly  gave  the  suspender  a  charge  of 
horning  for  the  whole  sum. 

The  Lord  Ordinary  found  **  that  the  conditions  in  the  articles  of  roup,  relative  to 
referring  to  the  determination  of  Mr.  Davidson  aU  disputes  concerning  the  import  of  the 
same,  &c.  does  not  necessarily  apply  to  a  case  like  the  present ;  and,  therefore,  even  if  it 
appeared  by  implication  to  do  so,  the  Court  would  not  be  entitled  to  give  it  that 
interpretation,"  &c 

The  suspender  reclaimed  against  this  interlocutor,  and  admitted  that  parties  could 
only  be  excluded  from  the  privilege  of  bringing  their  disputes  before  the  ordinary  courte 
of  law,  and  compelled  to  stand  by  the  decision  of  a  private  individual,  by  the  most 
express  and  unambiguous  consent;  but  he  mainteined  that  the  present  dispute  was 
embraced,  not  merely  by  the  letter,  but  by  the  true  spirit  of  the  reference.  The  very 
object  and  meaning  of  the  reference  was  to  prevent  the  possibility  of  either  party  being 
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involved  in  a  process  at  law  with  regard  to  any  matter  which  might  arise  between  Ihea 
relative  to  the  sale,  before  the  final  adjustment  of  the  transaction. 

The  clause  in  question  not  only  embraced  any  dispute  as  to  the  meaning  or  imparl 
of  the  articles  of  roup,  but  also  any  question  which  might  arise  as  to  the  exeeutioi^  or 
implement  of  the  contract.  If  the  submission  had  been  limited  to  questions  under  the 
former  branch,  there  might  have  been  more  difficulty,  though  the  dispute  might  fuzly 
be  held  to  fall  under  this  branch ;  for,  according  to  the  fair  meaning  of  the  articles  of 
roup,  bona  fide  o£ferers  were  alone  contemplated;  and,  consequently,  the  fictitious  offen 
must  be  disregarded.  But  there  could  be  no  question  that  a  dispute  had  occurred 
between  the  parties  as  to  the  implement  and  execution  of  the  articles  of  roup;  the 
question  being,  whether  the  price  truly  offered  by  the  petitioner,  and  by  which  he  was 
to  be  held  bound,  was  L.6500  or  L.6900 — whether,  in  short,  there  was  any  fair  standing 
offer  beyond  the  L.6500  %  By  paying  this  sum,  the  petitioner  would  fairly  implemeat 
the  only  contract  which  was  legally  binding  on  him.  The  clause  in  question  applied 
not  merely  by  implication,  but  it  necessarily  applied  to  a  case  like  the  present,  otherwiie 
it  must  be  considered  as  altogether  inoperative. 

Anewered. — The  strictest  rule  of  construction  is  to  be  applied  to  a  clause  of  this 
nature.  If  the  submission  was  here  clearly  meant  to  embrace  any  given  claim,  or  any 
disputed  point,  such  a  contract,  like  all  other  legal  contracts,  ought  to  be  enforced 
[650]  But  if  the  submission  has  not  been  intended  to  reach  that  claim  or  point  in 
dispute,  or  if  the  intention  of  the  parties  be  doubtful,  then  neither  of  them  ought  to  be 
precluded  from  having  recourse  to  the  courts  of  law.  The  circumstance  that  decrees- 
arbitral,  when  warranted  by  the  submissions,  are  so  much  protected  from  challenge, 
affords  a  strong  reason  for  confining  the  latter  within  due  bounds. 

The  plain  meaning  of  the  clause  in  question  is,  that»  in  the  event  of  any  difference 
arising  between  the  respondent  and  the  purchaser,  either  as  to  the  import  of  the  special 
articles  under  which  the  lands  were  exposed,  or  with  regard  to  the  mode  of  exeiiuiion 
and  implement  of  those  articles,  it  should  be  determined  by  Professor  Davidson ;  bat  it 
had  no  reference  to  other  questions,  such  as  those  concerning  the  legality  or  illegality  of 
the  sale,  which  must  depend  upon  extraneous  facts  altogether  unconnected  with  the 
articles  of  roup.  In  regard  to  the  present  question,  the  averments  of  the  parties  being 
directly  opposite,  they  must  adduce  evidence  in  support  of  their  respective  statements ; 
but  this  dispute  cannot,  in  any  way,  depend  on  the  import  or  mode  of  execution  of  the 
special  articles  and  conditions  of  roup  under  which  the  lands  were  exposed.  It  may  be 
decided  without  looking  at  these  articles ;  and  its  decision  would  be  the  same,  although 
no  such  articles  had  ever  existed.  It  must  be  grounded  exclusively  on  the  common 
principles  of  law  relative  to  all  contracts  of  sale  by  public  auction ;  but,  according  to  the 
suspender's  reasoning,  no  dispute  whatever  could  have  occurred,  in  any  way  relating  to 
the  sale  of  the  lands,  or  to  his  obligation  to  pay  the  price,  which  woidd  not  have  been 
embraced  by  the  clause  in  the  submission. 

The  Lorde  President,  Hermandf  and  Oillies,  were  of  opinion  that  the  dispute  in 
question  was  truly  one  between  the  exposer  and  the  offerer,  and  necessarily  fell  within 
the  meaning  of  the  articles  of  roup.  On  the  other  hand.  Lords  Oraigie  and  BoHgray 
thought  that  the  clause  did  not  embrace  the  present  question.  It  was  properly  a  dispote 
between  the  offerers  at  the  sale ;  and  if  such  a  dispute  was  intended  to  be  embraced,  it 
ought  to  have  been  expressly  mentioned.  Submissions  were  not  to  be  extended  by 
implication.  Lord  Craigie  further  thought  that  the  suspender  was  barred  from  stating 
the  objection,  as  he  had  made  offers  after  he  was  aware  that  the  other  offers  were 
fictitious. 

The  Court  "  altered  the  interlocutor  of  the  Lord  Ordinary ;  found  that  the  question 
at  issue  betwixt  the  parties  falls  under  the  clause  of  reference  in  the  articles  of  sale  to 
Mr.  Robert  Davidson  ;  and,  therefore,  suspended  the  letters  to  the  effect  of  having  the 
said  question  decided  by  Mr.  Davidson,  under  [661]  the  reference ;  and  decerned ;  also 
found  the  respondent  liable  to  the  petitioner  in  expences,"  &c. 
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No.  165.        F.C.  N.S.  VII.  651.     13  Jan.  1825.     2nd.  Div.— Lord  Pitmilly. 

Wilsons,  Pursuers. —  Walker  Baird,  Cuninghame. 
Hugh  Nibub,  Defender. — T.  Thomson,  T.  H,  Miller. 

m 

Provisions  to  Heirs  and  Children — Clause. — A  father  became  bound  in  his  marriage- 
contract  to  take  a  security  for  a  certain  sum  to  his  wife  in  liferent,  after  his  decease, 
and  to  the  children  of  this,  and  a  daughter  of  a  former  marriage,  in  fee,  in  such  pro- 
portions as  he  might  afterwards  specify,  but,  failing  his  doing  so,  in  equal  proportions, 
declaring  the  provision  to  be  in  satisfaction  of  all  their  legal  claims  consequent  on  his 
death.  The  wife  predeceased  the  daughter  of  the  first  marriage,  who  predeceased 
her  father,  who  was  survived  by  an  only  child  of  the  second  marriage.     The  father 

>  did -not  exercise  the  power  of  distribution,  but,  without  allusion  thereto,  made  a 
settlement  of  his  whole  property  in  favour  of  a  third  party ;  in  a  question  with  whom, 
it  was  found  that  the  heir  of  the  daughter  of  the  first  marriage  had  right  to  a  half  of 
the  sum,  but  not  to  interest  from  the  death  of  her  stepmother,  notwithstanding  there 
was  no  express  reservation  of  the  father's  liferent. 

James  Niblie  was  twice  married,  and  had  a  daughter,  Anne,  the  only  child  by  the 
first  marriage.  In  a  postnuptial  contract,  entered  into  with  his  second  wife,  Jean  Knox, 
he  ''  binds  and  obliges  him,  his  heirs,  &c.  to  pay  to  the  said  Jean  Knox,  his  wife,  a  free 
annuity  of  L.10  sterling  yearly,  during  all  the  days  of  her  life,  in  case  she  survives  him, 
at  two  terms  in  the  year,  &c  beginning  the  first  term's  payment  thereof  at  the  first 
term  of  Whitsunday  or  Martinmas  next  and  immediately  following  his  decease,  &c. 
And  for  the  said  Jean  Knox  her  [652]  farther  security  and  more  sure  payment  of  the 
foresaid  annuity,  the  said  James  Niblie  binds  and  obliges  him  and  his  foresaids  to  lay 
out  and  invest,  upon  good  heritable  or  personal  security,  the  sum  of  L.200  sterling,  and 
to  take  the  right  thereof  to  the  said  Jean  Knox  in  liferent,  during  all  the  days  of  her 
lifetime  after  his  decease,  and  to  the  child  or  children  of  the  marriage,  and  Ann  Niblie, 
the  only  child  of  his  former  marriage,  in  fee,  in  such  proportions  as  he  shall  at  any  time 
of  his  life  provide  and  determine,  by  a  writing  under  his  hand;  and  failing  such 
appointment  to  be  divided  equally  among  them." 

Jean  Knox  then  conveys  to  her  husband  certain  heritable  subjects,  reserving  her 
liferent,  in  case  of  her  survivance.  The  annuity,  with  this  reserved  liferent,  Jean  Knox 
accepted  in  lieu  of  all  her  legal  claims ;  and  the  contract  stipulates,  that  the  provisions 
in  favour  of  the  issue  of  both  marriages  *'  should  be  in  full  satisfaction  to  them  of  all 
bairns'  part  of  gear,  legitim,  portion  natural,  executry,  and  every  thing  else  that  they 
could  ask  or  claim  by  and  through  the  decease  of  the  said  James  Niblie,  excepting  what 
he  might  farther  think  fit  to  bestow  of  his  own  good  will  allenarly." 

Jean  Knox  died  in  1795,  leaving  an  only  child  of  this  marriage,  who  was  alive  at 
the  period  of  the  present  action. 

Ann  Niblie,  the  daughter  of  the  first  marriage,  died  in  1807,  and  was  survived  by 
her  husband  and  son,  the  pursuers. 

James  Niblie  died  in  1820,  leaving  a  general  settlement  of  his  whole  property, 
executed  about  three  years  before  his  death,  in  favour  of  his  brother,  the  defender ; 
"  but  always  with  and  under  the  burden  of  my  lawful  debts  and  deeds,  payment  of  my 
funeral  expences,  and  of  such  gifts  and  legacies,  as  I  may  think  proper  to  leave  by  any 
deed  to  be  executed  by  me  at  any  time  of  my  life." 

James  Niblie  never  exercised  the  reserved  faculty  of  apportioning  the  sum  of  L.200 
provided  in  fee  to  the  issue  of  both  marriages ;  and  this  action  was  brought  by  Ann 
Niblie's  husband  and  son,  against  his  general  dispense,  for  payment  of  L.100,  with  interest 
from  the  decease  of  Jean  Knox,  the  liferentrix.  Lord  Pitmilly,  Ordinary,  having  de- 
cerned in  terms  of  the  libel,  and  found  expences  due, — 

The  defender  reclaimed,  by  petition,  to  the  Court,  and  pleaded — I.  By  the  con- 
ception of  the  marriage-contract,  nojtis  crediH  was  created  in  favour  even  of  the  issue 
of  the  second  marriage,  but  a  bare  hope  of  succession,  which  not  only  fell  by  their  pre- 
decease, but  which  it  was  in  their  father's  power  gratuitously  to  disappoint,  supposing 
their  survivance.  Before  the  power  of  distribution  was  exercised,  or  until  it  was 
extinguished  by  the  father's  death,  it  is  impossible  there  could  be  a  proper  right  of  credit 
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▼ested  in  the  children  to  any  specific  proportion  of  the  sum.  And,  farther,  aa  the  pio- 
yision  is  declared  to  be  a  mirrogatum  for  [668]  rights  consequent  only  on  the  fatlusr^s 
death,  it  would  be  contrary  to  the  plain  object  of  the  contract  to  hold  that  any  vested 
right  could  sooner  emerge. 

But  supposing  the  contract  onerous  with  regard  to  the  issue  of  the  second  marrisge 
with  Jean  Knox,  to  the  effect  of  preventing  the  provision  either  lapsing  by  their  pre- 
decease, or  being  revoked  by  the  father's  voluntary  deed,  yet,  so  far  as  Ann  Niblie  was 
concerned,  she  not  being  a  child  of  that  marriage,  the  contract  was  evidently  grstoitofos. 
"  No  contract  can  have  effect  beyond  the  interest  of  the  contracting  parties ; "  and  tiiat 
of  Jean  Knox  was  certainly,  in  the  construction  of  law,  confined  to  the  issue  of  her  own 
mairiage.  No  higher  rights  therefore,  was  conferred  by  the  contract  on  Ann  Niblie  Uiaa 
would  have  accrued  from  a  bond  of  provision,  which  would  have  lapsed  by  her  prede- 
cease, and  been  held,  besides,  virtually  recalled  by  the  granter's  subsequent  genen] 
settlement  in  the  defender's  favour ;  Erskine^  b.  iii.  tit.  8,  sect.  38,  39,  40 ;  tii.  b.  iu. 
tit  9,  sect  9 ;  Boston,  &c  against  Horsburgh,  13th  February  1781 ;  Moray,  &c.  against 
Stewart,  15th  December  1782;  Fleming  against  Martin,  6th  June  1798;  Wallaoe 
against  Wallaces,  28th  January  1807  ;  Grahame  against  Hope,  17th  February  1807; 
Dunlop,  &c.  against  Crawford,  2d  June  1812.  For  with  regard  to  the  alleged  onerooity 
of  the  provision  in  favour  of  Ann  Niblie,  in  consequence  of  her  right  to  a  share  of  the 
goods  in  communion  upon  her  mother's  death,  the  defenders  will  undertake  to  prore  that 
it  has  no  foundation  in  fact 

XL  But  whether  Ann  Niblie  had  or  had  not  a  vested  right,  capable  of  tranamiaBioii 
to  heirs  notwithstanding  her  predecease,  it  seems  clear  at  least  that  the  claim  for  interest 
from  the  death  of  Jean  Knox,  her  stepmother,  is  untenable.  Such  a  claim  necesBarily 
implies  a  corresponding  principal  sum,  of  which  the  creditor  was  entitled  to  demand,  hot 
forbore  demanding  payment  But  here,  confessedly,  the  jt»  exigendi  did  not  emerge  till 
an  actual  division  of  the  sum  upon  James  Niblie's  death.  If,  prior  to  this  event,  neither 
his  daughter  nor  her  representatives  could  have  demanded  any  specific  portion  of  tiie 
money,  however  small,  it  does  not  appear  upon  what  intelligible  principle  it  can  be 
maintained,  that  interest  is  due  upon  one-half  of  the  sum  for  the  period  of  twenty-five 
years,  during  which  he  survived  his  wife  Jean  Knox. 

Besides,  the  inductive  cause  and  primary  object  of  granting  the  obligation  was  to 
secure  an  annuity  to  Jean  Knox  ;  so  that  the  beneficial  interest  of  the  children  in  the 
provision  was  postponed  to  her  liferent  But  as  the  liferent  itself  was  not  to  come  into 
operation  till  the  granter's  death,  it  would  seem  contrary  to  the  plain  import  and 
object  of  the  transaction  to  hold  that,  in  any  event,  the  granter  meant  to  deprive  him- 
self of  the  use  of  the  money  during  his  life.  If  he  had  taken  a  bond  oonstdtuting  a 
liferent  first  to  himself,  and,  failing  him,  to  his  wife,  and  the  fee  to  the  issue  of  both 
marriages,  in  such  proportions  as  he  [654]  should  afterwards,  at  any  time,  declare  by  a 
writing  under  his  hand,  he  would  have  fully  implemented  his  obligation  according  to  its 
most  obvious  as  well  as  legal  meaning. 

Answered — I.  James  Niblie  had  neither  fee  nor  liferent  in  the  sum  to  be  securad 
Jean  Knox  was  the  sole  liferenter ;  and  the  children  of  the  two  marriages  were  exclu- 
sively the  fiars.  The  fee  vested  instanter,  from  the  date  of  the  obligation,  in  Ann 
Niblie,  for  her  own  interest,  and  in  her  or  the  liferentrix  for  behoof  of  the  children 
nascituri.  James  Niblie,  no  doubt,  reserved  a  discretionary  power  of  apportioning  the 
sum  ;  but  as  "  a  father  cannot  exercise  this  power  to  the  entire  exclusion  of  any  one 
child "  (Erskine,  b.  iii.  tit.  8,  sect  49) ;  so  the  uncertain  or  contingent  nature  of  an 
obligation  in  point  of  extent,  or  benefit  to  accrue  from  it,  is  not  at  all  inconsistent  with 
the  notion  of  a  corresponding  jus  crediti,  or  a  right  of  fee  immediately  vesting.  Hie 
ascertainment  of  this  beneficial  interest,  in  legal  construction  draws  back  to  the  date  of 
the  grant  or  obligation.  Thus,  James  Niblie  never  having  exercised  the  faculty  of 
apportioning  the  sum,  the  share  provided  for  Ann  Niblie  in  that  event  must  be  held  to 
have  vested  in  her  from  the  date  of  the  contract  of  marriage,  and  consequently,  upon  her 
death,  to  have  been  transmitted  to  her  representatives. 

Whatever  might  be  the  result  in  a  question  with  creditors  (and  to  such  question  the 
defender's  authorities  are  alone  applicable),  there  is  no  doubt  that  the  claim  must  he  held 
onerous  with  reference  to  the  defender,  a  gratuitous  disponea  For,  besides  Ann  Niblie's 
claim  of  legitim,  she  was  creditor  of  her  father  for  her  mother's  share  of  the  goods  in 
communion,  which  will  be  presumed  to  have  been  of  some  value ;  and  the  provision  is 
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declared  to  be  granted  in  fall  satisfaotion  of  all  claimB  competent  to  the  granter's 
children. 

II.  If  the  fee  was  given  (as  without  doabt  it  was)  to  the  issue  of  both  marriages, 
bnrdened  only  with  an  eventual  liferent  in  favour  of  Jean  Knox,  it  seems  of  necessity 
to  follow,  that  the  discharge  of  that  burden,  by  the  death  of  the  liferentrix,  opened  to  the 
fiars  the  full  benefit  of  the  fee,  or,  in  other  words,  the  interest  accruing  from  that  period 
became  a  fund  of  division  amongst  them,  in  like  manner  as  the  principal  sum. 

It  does  not  follow  from  the  liferent  being  declared  contingent  on  the  liferentriz 
anrviving  the  granter,  that  the  latter  must  be  presumed  to  have  reserved  his  own  liferent 
in  the  event  of  his  survivance.  If  this  had  been  intended,  the  presumption  is,  that  the 
marriage-contract  would  have  borne  that  the  security  was  to  be  taken  to  the  spouses  in 
conjunct  liferent,  and  to  the  children  of  the  two  marriages  in  fee,  whereas  the  very  re- 
verse is  expressed ;  for,  while  the  father  reserves  no  interest  whatever  in  the  security, 
be  in  express  terms  conveys  the  fee  to  his  children,  and  the  liferent  to  Jean  Knox  after 
his  decease.  And,  therefore,  [666]  so  soon  as  by  her  predecease  the  right  of  liferent 
fell,  there  was  nothing  to  intercept  from  the  fiars  generally  the  beneficial  interest  of  the 
fee,  although  the  share  of  each  could  not  be  ascertained  till  the  granter's  death. 

Besides,  in  so  far  as  the  provision  was  granted  in  satisfaction  of  Ann  Niblie's  claim, 
as  her  mother's  executor,  it  is  impossible  to  overlook  the  equity  and  justice  of  the 
demand,  since  whatever  was  due  to  her  in  that  character  would  have  borne  interest  from 
the  date  of  her  mother's  death. 

Lord  Glerdee. — ^The  qaestion  is,  what  was  intended  by  the  contracting  parties  t  A 
bond  taken  payable  to  the  husband  and  wife,  and  the  longest  liver,  in  liferent,  and  to 
the  children  in  fee,  would,  his  Lordship  conceived,  have  been  implement  of  the 
husband's  obligation ;  and,  therefore,  although  there  was  good  reason  for  holding  that  the 
principal  was  due,  he  did  not  think  the  claim  for  interest  well  founded.  His  Lordship 
rested  this  opinion  on  the  ground  of  the  reserved  power  of  distribution,  joined  to  the 
strong  presumption  that^  in  making  a  provision  for  his  children,  a  father  does  not  mean 
to  give  away,  or  deprive  himself  of  the  use  of  the  money  during  his  life.  Besides,  as 
Ann  Niblie  was  not  a  party  to  the  transaction,  quoad  her,  the  provision  might  have 
been  recalled  at  pleasure.  And,  therefore,  if  it  could  be  supposed  payable  during  his 
life,  the  mere  fact  of  non-payment  would  be  a  virtual  revocation  of  the  obligation  to 
that  extent. 

Lord  Orcdgie  entertained  no  doubt  that  the  principal  sum  was  due.  For  although 
Ann  Niblie  was  not  a  party  to  the  contract^  her  father  chose  to  make  a  transaction  for 
her,  to  which  she  virtually  acceded.  But  he  was  doubtful  as  to  the  point  of  interest, 
though  rather  disposed  to  concur  with  the  Lord  Ordinary. 

Lord  Piimilly  had  not  altered  the  opinion  he  had  formed  when  Ordinary  in  the 
cause.  James  Niblie  conveyed  a  liferent  to  Jean  Knox,  his  wife,  without  reserving  his 
own.  Upon  her  decease,  therefore,  the  fee  must  have  opened  to  Ann  Niblie  and  the 
child  of  the  second  marriage.  For,  even  as  to  the  point  of  interest^  it  was  of  no  conse- 
quence that  the  power  of  distribution  was  reserved.  The  whole  sum  bore  interest,  how- 
ever it  might  ultimately  be  divided.  If  the  proportions  had  been  fixed,  interest  would 
have  been  due  on  each  from  the  death  of  Jean  Knox ;  and  his  Lordship  did  not  think 
that  the  claim  to  interest  could  be  cut  off  in  consequence  of  any  delay  in  apportioning 
the  sum. 

The  Lord  Justiee-Glerk. — With  regard  to  the  principal  sum,  the  obligation  was 
onerous  against  the  father,  and  could  not  have  been  defeated  by  bis  gratuitous  deeds,  at 
least  without  reviving  Ann  Niblie's  legal  rights.  But  a  nice  question  remained  as  to 
the  claim  for  interest  from  Jean  Knox's  death  ;  but  his  Lordship,  considering  that  the 
primary  object  of  the  transaction  was  to  [666]  secure  an  annuity  to  her  after  the 
granter^s  decease — that  he  reserved  a  power  of  distribution  amongst  his  children  to  the 
last  moment  of  his  life — and  that  the  provision  was  declared  to  be  in  satisfaction  of  all 
that  could  be  claimed  "by  and  through  his  decease" — drew  the  conclusion  that  this 
part  of  the  demand  could  not  be  sustained. 

Lord  Bobertson  concurred  in  this  last  opinion. 

The  Courts  accordingly,  "altered  the  interlocutor  complained  of,  in  so  far  as  regards 
the  interest  and  expenses ;  and  found  that  interest  falls  to  be  charged  only  from  the 
death  of  James  Niblie ;  and  that  no  expences  are  due  to  either  party,  ^ut  quoad  vltrck 
they  adhered." 

y.c.  VOL.  n.  55 
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The  punnexB  reclaimed ;  but  the  Court,  upon  adviaiiig  the  petition  with  answen, 
*«  adhered." 

[S.C.,  3  S.  301 ;  cf.  Mackie  v.  Gloats  Trustees,  11  R.  (H.L.)  14,  17.] 


No.  167.  F.C.  N.S.  vn.  663.     18  Jan.  1825.     2nd  Div.— Lords  Mackenzie  and  Eldin. 

Peoudfoot,  Petitioner. — Moncreiff,  Small  Keir. 

Lindsay,  Trustee  on  Estate  of  Perth  Foundry  Company,  Bespondent. — 

Thomas  TfuymsoTif  Keay, 

Society, — Circumstances  in  which  a  bill  accepted  by  the  manager  and  some  of  the 
partners  of  a  company  was  not  sustained  against  the  company,  on  the  ground  that  it 
was  not  a  proper  company  transaction. 

Proudfoot,  who  held  a  bill  for  a  loan  of  L.1000,  accepted  by  Charles  Archer  and 
Son,  timber  merchants  in  Perth,  a  company  consisting  of  Charles  Archer  and  his  son 
William,  having  found  them  dilatory  in  payment  of  the  interest^  was  desirous  of 
calling  up  his  money.  In  lieu  of  this  bill  he  obtained  a  promissory  note  for  the  same 
sum,  granted  by  John  Archer,  managing  partner  for  the  Perth  Foundry  Company, 
which  was  also  subscribed  by  Charles  Archer  and  William  Archer,  partners  of  that  com- 
pany, but  not  by  William  Gray,  who  was  the  only  other  partner. 

The  estate  of  the  Perth  Foundry  Company  having  been  sequestrated,  Lindsay*  the 
trustee,  rejected  the  claim  of  Proudfoot  on  this  promissory  note,  on  the  ground  of  it  not 
being  a  company  debt;  and  Proudfoot  having  petitioned  the  Court,  Lord  M'Kenzie, 
Ordinary,  to  whom  the  petition  was  remitted,  found  "  That,  in  the  circumstances  of  the 
case,  the  Perth  Foundry  Company  are  not  bound  by  the  promissory  note  granted,  as  for 
that  company,  by  John  Archer  to  the  petitioner,  in  exchange  for  the  promissory  note  of 
Charles  Archer  and  Son ;  and  therefore  refuses  the  desire  of  the  petition."  This  inter- 
locutor was  afterwards  adhered  to  by  Lord  Eldin. 

Proudfoot  petitionedy  and  pleaded — John  Archer  was  the  avowed  managing  partner 
of  the  Perth  Foundry  Company,  in  the  practice  of  borrowing  money,  and  binding  Uie 
company  in  every  description  of  transactions;  and  he  had,  on  a  previous  occasion, 
borrowed  a  sum  of  money  from  the  petitioner,  and  granted  the  company's  acceptance 
for  it,  the  interest  on  which  was  regularly  paid.  When  the  petitioner  attended  at  the 
counting-house  of  Charles  Archer  and  Son  to  receive  payment  of  the  money  due  by 
them,  and  deliver  up  the  obligation,  John  Archer  made  his  [664]  appearance,  and 
stated  to  the  petitioner  that  it  would  be  a  fa'voor  to  the  Perth  Foundry  Company  to 
allow  them  to  have  the  money  he  was  then  to  receive,  as  the  company  was  indebted  to 
Charles  Archer  and  Son  in  a  much  larger  sum ;  and  that  if  he  would  consent  to  do  ao^ 
he  would  grant  the  promissory  note  of  the  company  for  the  amount.  The  transaction 
was  accordingly  concluded  by  the  petitioner  delivering  up  the  obligation  of  Charles 
Archer  and  Son,  and  afterwards  receiving  the  promissory  note  in  question.  It  is  not 
alleged  that  the  petitioner  was  concerned  in  the  fraud,  if  there  was  any  fraud  intended 
to  be  committed  in  the  transaction,  as  he  never  doubted  that  his  money  was  to 
extinguish  a  debt  of  equal  amount  due  by  the  company  to  Charles  Archer  and  Son. 
The  interest  afterwards  falling  due  was  regularly  paid,  not  by  them  but  by  John 
Archer,  the  managing  partner  of  the  Perth  Foundry  Company. 

The  document  on  which  the  claim  is  founded  shows  that  the  Perth  Foundry  Com- 
pany were  the  primary  and  sole  debtors ;  and  John  Archer,  who  professed  to  borrow 
the  money,  owed  no  antecedent  debt  to  the  petitioner.  It  is  therefore  impossible  to 
assimilate  the  transaction  to  the  case  of  a  partner  interposing  the  company  as  cautioners 
for  his  individual  debt.  Had  the  transaction  partaken  in  any  degree  of  the  character 
of  a  cautionary  obligation,  the  original  promissory  note  of  Charles  Archer  and  Son 
would  have  remained  with  the  petitioner  as  the  existing  document  of  debt;  and  in 
place  of  a  document  making  the  company  directly  and  primarily  liable,  a  letter  of 
guarantee,  or  other  obligation,  would  have  been  granted. 

It  is  admitted  that  John  Archer,  as  the  managing  partner  of  the  company,  was 
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entiiled  to  adhibit  the  company  firm  to  any  bilk  or  obligations  he  thought  proper ;  and 
in  particular  it  is  admitted  that  the  majority  of  the  company  might  indorse  away  bills, 
the  property  of  the  company,  and  borrow  money  on  bills  in  the  Company's  name,  and 
apply  the  proceeds  to  their  own  private  purposes.  But  though  it  were  otherwise,  and 
the  contract  of  copartnery  had  been  restrictive  of  the  powers  of  the  majority,  still  such 
private  regulations  could  not  affect  the  responsibility  of  the  company  to  third  parties.  A 
person  receiving  a  bill  from  the  acting  manager  of  a  company,  entitled  to  subscribe  the 
firm,  and  confirmed  by  the  signattire  of  a  number  of  the  partners,  is  not  obliged  to 
make  enquiry  after  the  whole  partners,  and  to  apply  to  each.  There  may  not  have 
been  any  visible  paying  or  receiving  of  the  money  on  the  occasion,  but  there  was  so  in 
substance  and  effect,  the  petitioner  as  truly  giving  his  money  to  the  managing  partner 
of  this  company  as  if  he  had  actually  taken  the  sum  out  of  his  pockety  and  paid  it  over 
to  him.  If  he  had  done  so,  it  is  impossible  to  maintain  that  the  company  could  escape 
responsibility,  however  much  the  manager  might  have  misapplied  the  money ;  but  there 
is  no  room  for  distinguishing  the  two  cases. 

[665]  The  case  of  Miller  against  Douglas,  22d  January  1811,  was  completely 
different  from  the  present,  as  the  person  who  granted  the  acceptance  had  no  power  to 
enter  into  any  transaction  on  account  of  the  company,  and  it  was  a  security  granted  for 
the  accommodation  of  the  partner  who  still  continued  liable  for  the  debt,  which  was  his 
own  individual  debt.  The  proper  distinction  to  be  observed  in  cases  similar  to  the 
present,  is  to  be  found  in  the  case  of  Swan  against  Steele,  1806-7 ;  Sast,  p.  210  (App. 
p.  162). 

The  trustee  anstDered^-lt  is  not  disputed  that,  in  company  transactions,  in  the 
ordinary  and  regular  course  of  its  business,  any  partner  may  effectually  bind  the  whole 
directly,  by  his  subscription  of  the  company  firm,  or  even  indirectly  by  his  own 
individual  subscription.  But  when  transactions  cease  to  be  of  a  kind  which  any 
creditor,  however  credulous,  can  suppose  to  be  ordinary  company  transactions,  when 
they  relate  to  matters  that  are  alien  to  the  proper  business  of  the  company,  and  such  as, 
in  the  ordinary  routine  of  business,  no  manager  or  individual  partner  can  be  imagined 
to  have  been  authorised  to  enter  into,  the  case  becomes  very  different ;  and  if  a  creditor 
has  been  credulous,  or  rash  enough,  honestly  to  transact  in  such  circumstances,  without 
assuring  himself  of  the  concurrence  of  all  having  interest,  he  is  held  to  have  followed 
the  faith  of  the  particular  individual  with  whom  he  has  dealt^  and  will  not  be  allowed 
to  avail  himself  of  any  nominal  obligation  against  the  company  into  which  its  manager 
or  one  of  its  partners  may  have  entered. 

The  transaction,  as  detailed  by  the  petitioner  himself,  was  not  one  of  ordinary 
routine.  It  had  no  relation  to  the  proper  operations  and  business  of  the  Foundry 
Company.  It  was  one  of  those,  where  a  third  party,  in  transacting  with  the  partners  of 
a  company,  was  bound,  in  common  justice,  to  exercise  an  extraordinary  degree  of  circum- 
spection ;  and  having  it  so  easily  within  his  power  to  obtain  the  concurrence  of  all  con- 
cerned, his  neglect  to  do  so  is  not  only  a  strong  presumption  of  unfair  design  on  his 
part^  but  a  ground  of  legal  objection  to  the  force  of  any  nominal  claim  against  the  com- 
pany. Gray,  the  other  partner,  was  never  informed  of  the  transaction ;  no  entry  was 
made  in  the  books  of  the  company ;  and  no  payment  of  interest  ever  came  from  their 
funds,  or  was  entered  in  their  books.  The  petitioner  having  formerly  made  a  loan  to 
the  Foundry  Company,  and  having  obtained  a  promissory  note,  subscribed  by  every 
partner — having  an  evident  interest  in  obtaining  the  transfer  of  the  loan — and  the 
extreme  improbability  of  the  pretended  claim  of  Charles  Archer  and  Son  against  the 
Foundry  Company,  with  the  other  circumstances  of  the  case,  are  strong  presumptions  as 
to  the  real  understanding  of  the  parties,  and  cannot  be  got  the  better  of  by  the  pretended 
bona  fides  of  the  petitioner ;  Montague  on  Partnership^  vol.  i  p.  28 ;  Ex  parte^ 
Boubonus,  1808 ;  Vesey,  p.  540 ;  She-  [666]  -riff  and  another  against  Wilkes,  18th 
November  1800;  East,  vol.  i.  p.  48;  Miller  against  Douglas,  22d  January  1811. 

The  Court  adhered. 

[S.C,  3  S.  310.] 
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Na  168.      F.C.  N.S.  VII.  666.     19  Jan.  1826.    Ist  Div.— Lord  Alloway. 

Thomas  Suthebland  and  Others,  Pursuers. — Solicitar-Oeneral  (Hope\  Skaim. 

Walter  S.  Morson,  Defender. —  Walker  Baird. 

iiinar — Ccadioner — Personal  Ohjeetion. — Circumstanoes  in  which  minority  was  sn^ained 
to  set  aside  a  cautionary  obligation,  although  the  party  pleading  it  had  previoQjdj 
made  a  declaration  in  writing  that  he  was  major,  and,  in  consequence,  had  obtained  a 
degree  of  doctor  of  medicine. 

Samuel  Sheriff,  a  friend  and  fellow-student  of  the  defender,  contracted  various  debts 
to  tradesmen  in  Edinburgh,  and  among  these  to  the  pursuer,  a  merchant-tailor,  and  to 
others  for  whom  the  pursuer  acted  as  assignee.  Sheriff,  upon  obtaining  his  d^ree  as 
doctor  of  medicine,  invited  a  party  of  his  friends  to  dinner,  and  among  others^  Hie 
defender,  Mr.  Morson. 

During  the  evening,  the  pursuer,  who,  with  some  other  creditors  of  Mr.  Sheriff^  had 
ta*ken  out  a  warrant  against  him  as  in  mediiatione  fugce,  made  their  appearance  at  Mr. 
Sheriff's  lodgings,  and  intimated  their  intention  of  putting  the  warrant  in  execotioii, 
unless  security  was  given  by  some  of  the  party  for  payment  of  the  debt  Upon  this  Uk 
defender  granted  the  following  obligation: — "lir^  August  1822. — I  hereby  become  bound 
to  pay,  or  see  paid,  the  following  sums  due  by  Dr.  Sheriff  to  the  foUowing  personi. 
To  Thomas  Sutherland,  twenty-six  pounds  sixteen  shillings.  Mr.  James  Mellis,  twenty- 
five  pounds  fonr  shillings.  Mr.  Purves  eighty-seven  pounds.  Mr.  Rose  twentj- 
F667] -eight  pounds  fourteen  shillings.  Mr.  Forrest  fourteen  pounds  three  sbillinga. 
Expences  two  pounds  two  shillings ;  and  that  within  six  weeks  of  this  date." 

Sheriff  afterwards  left  Scotland;  and  an  action  was  raised  against  Morson  by  Snther- 
land  for  himself,  and  as  assignee  for  the  other  creditors,  for  payment  of  the  sums  con- 
tained in  this  obligation.  On  the  other  hand,  Morson  instituted  an  action  of  rednctioB 
of  this  obligation,  on  the  ground  of  minority  and  lesion.  The  following  are  the  facto 
which  appeared  in  evidence  as  to  the  age  of  the  defender.  He  had  taken  his  d^ree  of 
Doctor  of  Medicine  in  August  1821 ;  upon  which  occasion,  according  to  a  regulation  of 
the  university,  he  made  a  formal  declaration  in  writing  that  he  had  then  completed  the 
twenty-first  year  of  his  age.  On  the  other  hand,  the  defender  produced  the  following 
evidence  to  shew  that  he  had  not  arrived  at  majority  until  the  14th  January  1823,  that 
is,  about  five  months  after  the  date  of  the  cautionary  obligation.  There  were  two 
affidavits  from  the  West  Indies,  one  of  them  from  a  brother  and  sister  of  the  defender, 
and  another  from  a  friend  of  his  deceased  mother,  bearing,  that  in  an  old  prayer-book 
belonging  to  his  mother,  there  were  markings,  in  her  hand- writing,  of  the  ages  of  her 
children ;  and  it  was  there  stated  that  Walter  S.  Morson  (the  defender)  was  bom  on  die 
14th  of  January  1802.  There  was  a  third  affidavit  from  a  person  stating  that  she  had 
been  present  at  the  baptism  of  the  defender  in  1804.  It  appeared  that  these  docamenti 
had  not  been  procured  with  a  view  to  the  present  action,  but  in  order  to  enable  the 
defender  to  recover  a  legacy  which  had  been  left  to  him,  to  be  paid  on  his  attaining 
majority. 

The  Lord  Ordinary  ''Found,  that  from  the  certificates  produced,  &c.  it  was  sufficiently 
instructed,  unless  the  contrary  be  distinctly  alleged,  that  the  defender  attained  majority 
upon  the  14th  January  1823 :  Found,  therefore,  that  he  must  be  held  as  a  minor  nn^ 
that  date  :  Foimd  that  as  he  was  born  in  the  West  Indies,  he  might  have  been  mistaken 
with  regard  to  his  age,  in  the  certificate  which  he  subscribed  when  he  obtained  the 
degree  of  doctor  of  medicine  in  the  college;  but  that  this  could  not  bar  him  from  ftlftiming 
relief  from  any  cautionary  obligation  granted  without  value,  of  which  he,  as  a  minor, 
would  otherwise  be  entitled  to  be  relieved :  Therefore  decerned  in  the  reduction  ;  and 
in  the  ordinary  action,  assoilzied  the  defender,  and  decerned,"  &c. 

In  a  petition,  the  pursuers  pleaded — 1.  That  there  was  no  legal  evidence  of  the 
minority  of  the  defender.  The  only  facts  founded  on  were  the  marking  in  the  prayer- 
book,  and  the  attestation  in  one  of  the  certificates  with  regard  to  the  iMiptism.  But  it 
has  been  decided,  that  even  an  extract  from  the  kirk-session  books  is  not  a  sufficient 
probation  of  age  to  infer  reduction  ex  eapite  mtTzo- [668] -n^o/w  /  Thompson  sgainst 
Stevenson,  June  4,  1667,  Dirleton;  Creditors  of  Clark  against  Grordoni  6th  December 
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1699»  Wownt,  Mach  less,  theiefore,  can  such  an' entry  as  the  one  founded  on  be  held  as 
evidenoe.  With  regard  to  the  statement  as  to  the  baptism,  it  has  been  decided  that 
each  a  statement  is  inadmissible  to  establish  minority,  even  when  duly  authenticated ; 
Wilson  against  Aiken,  3d  March  1626,  Dwrie. 

2.  But  the  defender,  even  though  in  minority  at  the  time,  is  barred  persoTudi  excep- 
tions from  stating  the  objection.  By  obtaining  and  bearing  the  degree  of  doctor  of 
medicine  from  and  after  the  1st  of  August  1821,  he  held  himself  out  to  the  world  as 
major  ;  for  the  assumption  of  such  a  title  operated  as  strongly  in  deceiving  the  person 
with  whom  he  contracted,  as  if  he  had  stated  in  express  woi^  that  he  was  major.  But 
it  is  tixed  law,  that  a  minor  who  induces  any  one  to  contract  with  him,  by  holding  out 
that  he  is  a  major,  is  not  within  the  protection  of  the  law,  but  must  be  treated  according 
to  the  character  which  he  has  assumed ;  JErskine,  b.  i.  tit.  7,  sect  36  ;  Bankton,  b.  i.  tit. 
7,  sect.  181 ;  FW,  b.  iv.  tit.  4,  p.  543 ;  Pothier^  b.  iv.  tit.  4 ;  Qraig^  p.  390 ;  Elliot 
against  Elliot,  3d  January  1592 ;  Pothier  ad  Pandect,  b.  iv.  tit.  43 ;  Domai,  de  Loix 
OivileSf  p.  295 ;  Bankton,  vol.  i.  p.  136 ;  Erakine^  b.  i.  tit.  7,  sect.  36  j  Bell^  vol.  i  p. 
249 ;  Macdougal  against  Marshall,  14th  July  1705,  Forbes;  Gardner  against  Chalmers, 
20ih  July  1636,  Spotis.;  Johnson  against  Maitland,  20th  November  1782. 

It  was  answered — 1.  That,  by  the  docaments  referred  to,  it  was  sufficiently  established 
that  the  defender  did  not  attain  minority  until  January  1823.  In  cases  of  this  kind, 
"  evidence,  though  not  strictly  legal,  called  an  aliqualis  probatio,  joined  with  an  extract 
of  the  minor's  baptism  from  the  books  of  the  kirk-session,  has  always  been  sustained  as 
a  proof  of  the  minor's  age;"  DtrL  72.  And,  by  a  decision  1722,  L.  Logan,  minority 
was  found  proved  by  an  extract  of  the  kirk-session  books  per  se,  without  any  collateral 
evidence  to  support  it.  It  is  true  that  the  evidence  produced  in  the  present  case  might 
be  overruled  by  contrary  evidence ;  but,  as  none  such  has  been  offered,  it  must  be  held 
as  unimpeachable. 

2.  With  regard  to  the  personal  objection,  it  must  be  kept  in  view  that  the  defender 
made  no  representation  of  his  age  to  the  pursuers — the  obligation  which  they  obtained 
from  him  was  not  obtruded  on  them,  but  was  altogether  of  their  own  seeking,  and  was 
obtained  at  a  very  unwarrantable  period.  Moreover,  the  purpose  of  granting  it  was  not 
to  procure  money,  or  to  obtain  credit  for  furnishings.  All  the  debts  had  been  contracted 
previously,  without  any  reference  to  the  defender's  obligation.  The  present  case,  there* 
fore,  is  quite  different  from  those  referred  to  by  the  pursuers,  where  persons  for  their 
own  behoof  fraudulently  pretended  that  they  were  majors,  for  the  purpose  of  inducing 
[669]  others  to  give  them  credit.  The  declaration  of  the  defender  in  obtaining  his 
degree,  being  founded  on  mistake,  cannot  overrule  the  evidence  produced  by  written 
documents  of  his  minority.  If  the  defender  were  seeking  to  be  restored  against  any 
lesion  accruing  in  the  exercise  of  his  profession,  the  authorities  referred  to  by  the 
pursuers  might  apply ;  but  not  in  such  circumstances  as  the  present  case ;  Voet,  iv.  4, 
50 ;  Craig  against  Grants  5th  July  1732  ;  Diet.  vol.  L  p.  585.  On  the  other  hand,  the 
exercising  of  a  trade  or  profession  in  minority  is  not  sustained  as  a  reason  against  reduc- 
tion of  cautionary  engagements  come  under  by  the  minor;  Dundas  against  Allan,  17th 
January  1711,  Forbes;  Watt  against  Brownlee,  July  1724,  Diet.  i.  585;  Mackenzie 
against  Fairholm,  7th  December  1666,  Stair. 

When  the  case  was  first  advised  upon  the  petition  for  the  pursuers  the  Court  were 
a  good  deal  divided.  The  Lord  President,  Lord  SiiccotJi,  and  Lord  OUlies,  were  of 
opinion  that  the  interlocutor  of  the  Lord  Ordinary  was  well  founded.  But  Lord 
Hermand  and  Lord  Balgray  thought  that  the  defender  was  barred  from  pleading  his 
minority  by  his  own  previous  declaration  that  he  had  attained  the  age  of  21,  and  by  his 
having  obtained  his  degree  in  consequence  of  this  declaration ;  and  thati  according  to 
the  authorities  in  the  civil  law,  a  person  could  not  be  heard  against  his  own  fraud.  But, 
when  the  case  was  afterwards  advised  upon  a  second  reclaiming  petition  with  answers, 
the  Court  came  to  be  unanimously  of  opinion  that,  considering  the  nature  of  the  obliga- 
tion into  which  he  had  entered,  the  defender  was  not  barred  from  pleading  his  minority. 
The  Lord  President  observed  that  the  defender  had  not  held  himself  out  to  the  pursuers 
M  a  major,  and  thus  induced  them  to  contract  with  his  friend ;  nor  were  any  of  the 
articles  furnished  with  a  view  to  his  responsibility.  On  the  contrary,  he  had  been 
induced  to  grant  the  obligation  in  question  at  a  time  when  it  was  obviously  the  intention 
of  the  pursuers  to  take  advantage  of  the  situation  of  the  parties.  With  regard  to  his 
declaration  of  migority,  this  had  proceeded  from  mistake ;  and  there  could  be  no  doubt^ 
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from  the  evidence  produced,  that  he  was  a  minor  at  the  time  of  granting  the  obligaticn. 
In  this  opinion  the  rest  of  their  Lordships  concurred. — Lord  Craigie  (who  had  taken 
his  place  in  the  Court  in  the  room  of  Lord  Succoth)  even  thought  tliat|  though  tilie 
defender  had  been  of  age  at  the  time,  the  obtaining  of  such  an  obligation,  in  consequeiiee 
of  a  meditaiiofuffcB  warrant,  and  at  such  a  period,  would  have  been  illegal  All  that  the 
pursuers  could  ask  was  security  that  the  alleged  debtor  should  be  forthcoming  in  any 
action  that  might  be  brought  against  him  within  six  months ;  but  here  the  obligfttica 
obtained  was  to  subject  the  party  in  the  payment  of  the  whole  sums  claimed,  whether 
just  or  not 

The  Court)  therefore,  adhered. 

[S.a,  3  S.  313.] 


No.  169.  F.C.  N.S.  VIL  670.     19  Jan.  1825.     2nd  Div.— Lords  Mackenzie  and  Eldin. 

Boyd,  Pursuer. — Jeffrey,  Christison, 

SwiNTON,  Defender. — Alisan. 

Process. — ^The  decree  of  an  inferior  judge,  having  received  all  the  execution  of  which  it 
is  capable,  though  not  exhausting  the  cause,  may  competently  be  brought  und» 
reduction. 

Swinton  was  proprietor  of  ground  through  which  Boyd  and  oth^r  neighbouring  feuazs 
claimed  a  servitude  of  road  to  an  adjoining  canal,  to  which,  by  this  access,  they  were  in 
use  to  resort  for  the  purpose  of  drawing  water.  With  the  design  of  putting  a  stop  to 
this  practice,  Swinton  inclosed  his  property  with  an  iron  rail  and  gates ;  but  this  haviog 
been  broken  down,  as  he  alleged,  by  Boyd  and  some  of  his  neighbours,  and  the  road 
frequented  as  formerly,  he  presented  a  petition  to  the  sherifi^  praying  that  Boyd  should 
be  decerned  to  make  payment  to  the  petitioner  of  L.lOO  in  name  of  damages,  besides 
expences  of  process ;  and  "  farther,  of  new,  to  interdict,  prohibit,  and  discharge  the  said 
Robert  Boyd,  and  aJl  others,  from  injuring  any  part  of  the  petitioner's  said  property,  oi 
from  going  through  any  part  of  the  same  in  all  time  coming ;  and,  in  order  that  the 
petitioner's  property  may  suffer  as  little  damage  as  poesible,  in  the  meantime  to  authorize 
him  to  put  up  the  rail  and  gates  so  cut  down  by  the  said  Robert  Boyd,  and  that  at  the 
expenoe  of  the  said  Robert  Boyd,  and  to  find  him  liable  for  the  same,"  &c.  At  the  same 
time  a  counter  application  was  presented  by  Boyd,  in  which  he  complained  of  Swinton's 
attempts  to  obstruct  him  and  the  other  feuars  in  the  exercise  of  their  alleged  right  of 
servitude. 

The  interlocutor  of  the  sheriff  finds,  that  the  line  of  road  in  question  was  different 
from  that  described  in  the  written  contract  founded  on  as  constituting  the  servitude,  and 
which  had  been  shut  up  without  challenge ;  "  therefore  finds,  that  the  defender  (Boyd) 
acted  most  illegally  and  unwarrantably ;  declares  the  interdict  perpetual ;  and  assoilzies 
the  pursuer  from  the  [671]  cotclusions  of  the  action  at  the  instance  of  the  defender 
against  him,  and  decerns :  Finds  the  defender  liable  in  damages  and  expenses  to  the 
pursuer ;  and  allows  a  condescendence  of  the  damages,  and  an  account  of  the  expenses^ 
to  be  given  in." 

Boyd  then  brought  a  reduction  and  declarator  against  Swinton,  concluding  that  the 
sheriff's  decree  should  be  reduced  and  set  aside,  and  his  right  to  the  use  of  the  servitude 
road  found  and  declared. 

The  production  being  satisfied,  and  avisandum  made  to  the  Court  without  any 
reservation,  the  cause  was  remitted  to  Lord  M'Xenzie,  who  "found  the  action  not 
competent,  and  dismissed  the  same."  But  Lord  Eldin,  having  succeeded  the  former 
judge  as  Ordinary  in  the  cause,  "  in  respect  that  the  possessory  judgment  of  the  shenfT 
was  final  in  the  month  of  February  1823,  and  that  the  other  points  of  the  cause  are  not 
yet  exhausted,  and  may  continue  unsettled  for  years  to  come,  and  that  the  pursuer  is 
prevented  by  the  statute  50th  Geo.  IIL  chap*  112,  from  advocating  the  cause  without 
leave  of  the  sheriff,  which  may  be  refused ;  and  in  respect  that,  under  the  circunuBtances 
of  such  a  case  as  the  present,  reduction  was  competent  before  the  statute  50th  Gea  IIL 
and  that  the  competency  was  not  affected  by  that  statute,  recalls  the  interlocutor  com- 
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plained  of  ;  sustains  the  competency  of  the  action;  and  finds  the  defender  liaUe  in  the 
expense  incurred  in  the  discussion  of  that  poinf 

The  defender  petitioned  against  this  interlocutor,  and  pleaded — That  reduction  of 
decrees  of  inferior  courts  was  only  competent  where  the  action  was  exhausted  and  the 
decree  h.ad  received  full  execution ;  Bank.  b.  iv.  tit.  35,  sect.  2 ;  Ersk.  b.  iv.  tit.  3,  sect 
8 ;  Ivory^  vol.  i.  p.  90.  There  was  no  authority  for  maintaining  that  an  action  might  be 
stopped  in  the  middle  of  its  progress,  by  calling  for  production  of  the  whole  inferior 
court  proceedings  in  a  process  of  reduction.  The  50  Geo.  III.  chap.  112,  which  prohibits 
advocation  in  cases  like  this,  without  leave  of  the  judge,  is  a  plain  declaration  of  the  in- 
competency of  the  present  proceedings.  The  whole  evils  which  that  statute  was  meant 
to  remedy  would  recur  if  the  party  dissatisfied  with  an  interlocutory  judgment  were 
entitled  to  remove  the  cause  into  the  Supreme  Court,  and  this,  too,  by  a  form  of  action 
which  does  not  impose  on  him  the  necessity  of  finding  caution.  The  pursuer,  on  the 
other  hand,  was  not  without  a  remedy,  since,  by  a  provision  of  the  above  statute,  he 
might  have  brought  a  declarator,  and  advocated  oh  contingentiam. 

Answered — ^This  objection  comes  too  late ;  it  ought  to  have  been  stated  in  bar  of  the 

interlocutor  making  avizandum  to  the  court.     But  even  if  brought  forward  in  proper 

time,   it  would  have  been  unavailing.    The  judgment  of  the  sheriff,  by  declaring 

[672]  the  interdict  perpetual,  operated,  as  must  be  here  assumed,  a  change  of  possession 

contrary  to  the  rights  of  the  parties,  and,  being  final  at  the  date  of  this  action,  had  then 

received  all  the  execution  of  which  its  nature  was  susceptible.   It  therefore  fell  expressly 

within  the  remedy  of  reduction  according  to  the  very  authorities  cited  by  the  defender, 

Thua,  Erskine  observes,  "  Eeduction  is  the  proper  remedy,  either  when  the  decree  has 

received  full  execution  by  payment  or  satisfaction,  or  where  it  decrees  nothing  to  be  paid 

or  performed,  hd  hardy  declares  a  right  in  favour  of  thepureuer."    Though  it  would  be 

incompetent  to  advocate  an  interim  decree  of  an  inferior  court  for  a  sum  of  money,  the 

defender  would  be  undoubtedly  entitled  to  suspend  a  charge  for  payment  on  such  decree. 

And  it  seems  equally  clear  thai,  if  the  defender  rather  chose  to  make  payment,  reduction 

would  be  competent.    There  is,  however,  no  real  difference  between  the  case  supposed 

and  the  present.     In  many  cases,  easy  to  be  figured,  it  would  be  a  serious  hardship  if  no 

remedy  were  open  to  a  party  for  setting  aside  the  erroneous  decree  of  an  inferior  judge 

which  has  received  full  execution,  till  the  close  of  the  litigation,  protracted  by  the 

pursuer,  it  might  be  for  the  very  purpose  of  delaying  such  challenge.     On  the  other 

hand,  reduction  of  the  decree  would  not  have  the  effect  of  staying  proceedings  in  the 

inferior  court.     There  is  no  difficulty  with  regard  to  satisfying  the  production.    The 

process  of  the  inferior  court,  after  having  been  once  produced  in  terms  of  the  summons, 

may  be  borrowed  up  and  returned ;  or,  which  is  enough  in  all  cases,  an  extract  may  be 

procured,  or  an  authenticated  copy ;  and  the  successful  party  making  the  production,  if 

his  opponent  is  satisfied  with  the  copy,  has  no  right  to  complain.    In  the  50th  Qeo.  III. 

chap.  112,  nothing  is  said  about  reductions;  and  the  sustaining  the  present  action  would 

not  at  ail  interfere  with  its  beneficial  operation. 

Lord  Rohertson  observed,  that  if  it  were  competent  to  bring  a  reduction  in  the 
circumstances  of  this  case,  the  object  of  the  50th  Geo.  III.  chap.  112,  would  be  in  a 
great  measure  defeated.  But  his  Lordship  thought  the  objection  ought  to  have  been 
stated  before  great  avizandum  was  made. 

But  the  other  Judges  concurred  in  opinion,  that  the  interlocutor,  upon  the  grounds 
therein  stated,  was  right ;  and  considered  it  therefore  unnecessary  to  give  any  judgment 
upon  the  plea  that  the  objection  was  too  late. 


No.  170.        F.C.  N.S.  VII.  673.     20  Jan.  1825.     1st  Div.— Lord  Eldin. 

Cosmo  Falconer  and  Others,  Trustees  for  the  Creditors  of  R  M'Abthur, 

Pursuers. — Baird,  Forsyth. 

Joanna  M* Arthur  and  her  Tutor  ad  litem,  Defenders. — /.  JiPFarlan,  Moncreiff. 

Competition — Provision  to  Heirs  and  Children. — A  father,  in  his  marriage-contracti 
having  become  bound  to  infeft  himself  in  certain  lands  in  liferent,  and  the  children  of 
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the  marriage  in  fee ;  and  having  taken  infeftment  on  hia  liferent^  but  Directed  to 
give  infeftment  to  the  children  in  fee,  and  having  after  vrards  conveyed  the  propectj 
to  trosteea  for  his  creditors,  who  were  infef t,  the  child  of  the  marriage  foand  entitled, 
under  the  personal  right  in  the  contract  of  marriage,  to  compete  with  the  personal 
creditors  of  the  father. 

Robert  M'Arthur,  in  his  marriage-contract,  "  dispones  and  conveys  to  and  in  &Toar 
of  himself  in  liferent,  for  his  liferent  use  alienarly,  and  the  children  or  bairns  of  tiie 
marriage,  equally  among  them,  share  and  share  alike  (but  under  the  reservations,  poweo^ 
and  declarations,  after  mentioned)  in  fee ;  whom  fsdling,  to  his  own  nearest  heirs  and 
assignees  whomsoever,  all  and  whole  the  following  lands,  and  others,"  &c  The  deed 
contains  the  following  clauses : — ^'  With  and  under  the  express  reservation,  that  it  shall 
be  in  the  power  of  the  said  Robert  M'Arthur,  notwithstanding  the  preceding  destiiiatioo, 
to  dispone  the  whole  foresaid  lands  to  the  eldest  son  of  the  said  marriage,  or  in  anch 
other  proportions  as  he  may  think  proper ;  and  with  and  under  this  farther  reserv&tioQ 
and  condition  that,  notwithstanding  the  terms  of  the  foresaid  destination,  it  shall  be  ia 
the  power  of  the  said  Robert  M'Arthur,  with  consent  of  the  said  Margaret  Monciie^ 
his  promised  spouse,  to  sell  and  dispose  of  the  foresaid  lands,  or  any  part  or  portioo 
thereof."  "  In  which  lands,  mill,  teinds,  and  others,  before  disponed,  the  said  Robeit 
M'Arthur  hereby  binds  and  obliges  himself,  his  heirs  and  successors,  duly  and  validly 
to  infeft  and  seize  himself  in  liferent,  for  his  liferent  use  allenarly,  and  the  heirs 
particularly  before  named,  in  fee,  but  under  the  reservations  and  conditions  before 
mentioned."  The  lady  is  then  provided  in  a  liferent  annuity  of  L.100  in  case  of  her 
survivance,  in  security  of  which  the  said  Robert  M'Arthur  bound  himself  to  infeft  her 
in  the  lands.  [674]  And  whereas  the  said  Robert  M'Arthur  is  not  as  yet  infeft  in  the 
lands,  mili-teinds,  and  others  foresaid,  therefore  he  binds  and  obliges  himself  within  six 
months  from  this  date,  to  obtain  himself  served  and  retoured  as  heir  to  his  said  father 
and  grandfather,  or  either  of  them,  as  may  be  necessary,  and  entered  and  infeft  in  the 
said  lands  and  others."  Then  follows  a  clause  of  warrandice  in  so  far  as  regards  the 
wife's  liferent ;  but  there  is  no  clause  of  that  kind  in  favour  of  the  children. 

Mr.  M'Arthur,  having  made  up  titles,  was  regularly  infeft  in  the  lands,  under  a  dis- 
position from  his  father;  and  thereafter  infeftment  passed  upon  the  precept  in  the 
contract  of  marriage,  in  the  following  terms :  "  After  reading  and  publishing  of  which 
contract  of  marriage,  and  precept  of  sasine  therein  contained  and  above  inserted^  ^e 
said  bailie,  by  virtue  thereof,  and  of  the  office  of  bailiary  thereby  committed  to  him, 
gave  and  delivered  to  the  said  Robert  M'Arthur  in  liferent,  for  his  liferent  use  allenarly 
(but  under  the  reservations,  powers,  and  declarations  before  mentioned)  heritable  state 
and  sasine,  real,  actual,  and  corporal  possession  of  all  and  whole  the  lands,  and  others 
above  mentioned,  lying  and  described  in  manner  foresaid ;  and  also  gave  and  delivered 
to  the  said  Margaret  Moncrieff  liferent  state  and  sasiae,  real,  actual,  and  corporal  posses- 
sion of  all  and  whole  the  foresaid  liferent  annuity  of  L.100  sterling,  free  of  all  burdens 
and  deductions  whatsoever,  to  be  uplifted  and  taken,"  &c 

The  instrument  of  sasine  is  thus  confined  to  the  liferent  infeftment  in  favour  of 
Robert  M*Arthur  himself  and  the  liferent  annuity  in  favour  of  Margaret  Moncrieff.  No 
mention  is  made  of  the  children  or  of  the  fee  of  the  lands. 

The  marriage  was  dissolved  by  the  death  of  the  wife,  leaving  one  daughter.  Mr. 
M'Anhur,  having  sometime  afterwards  become  insolvent,  executed  a  trust-deed  in  favour 
of  the  pursuers,  upon  which  they  were  regularly  infeft.  In  order  to  ascertain  what 
right  or  interest  the  daughter  had  in  the  lands,  the  trustees  raised  this  action,  calling  for 
production  of  the  marriage-contract,  and  instrument  of  sasine  thereon,  and  concluding 
that  the  same  should  be  reduced  and  set  aside.  "  And  the  said  contract  of  marriage 
and  sasine  thereon  being  so  reduced  and  set  aside,  it  ought  and  should  be  found  and 
declared,  by  decree  foresaid,  that  the  pursuers,  as  trustees  foresaid,  under  the  trusts 
disposition  and  infeftment  following  thereon  in  their  favour,  above  mentioned,  have  the 
only  good  and  undoubted  title  to  the  lands  and  others  above  mentioned,  thereby  con- 
veyed ;  and  are  entitled  to  sell  and  dispose  thereof  for  the  purposes  mentioned  in  the 
said  trust-disposition ;  and  that  the  said  Joanna  M'Arthur,  the  only  child  and  heir  of 
the  said  marriage,  has  no  right  or  title  to  the  said  lands  and  others,  or  to  the  price  or 
proceeds  thereof  but  that  the  pursuers  are  entitled  to  divide  and  apply  the  same  ia 
paying  the  debts  of  the  said  Robert  M' Arthur  in  terms  of  the  said  trusUleed." 
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[676]  A  tutor  ad  litem  having  beea  appointed  to  the  defender,  the  first  question 
that  was  argued  was,  whether  she  had  any  real  right  in  the  lands  under  the  marriage- 
contract.     The  Lord  Ordinary,  upon  advising  memorials,  pronounced  this  interlocutor : 
— "  Finds  that  Robert  M 'Arthur  acquired,  by  succession,  right  to  the  lands,  which  right 
has  since  been  completed  in  his  person  by  infeftment :  Finds,  therefore,  that  the  said 
lands  must  be  carried  by  his  disposition  to  the  pursuers,  in  trust  for  his  creditors,  and 
infeftment  thereon,  unless  it  shall  appear  that  he  was  divested  of  the  said  right  before 
the  date  of  the  trust^isposition  or  of  the  infeftment  thereon :  Finds  it  alleged  by  the 
defenders,  that  he  was  so  divested  by  the  marriage-contract  between  him  and  Margaret 
Moncriel^  his  wife,  and  the  disposition  contained  in  that  contract,  and  infeftment  token 
thereon,  which,  it  is  said,  left  him  the  liferent  of  the  said  lands  only,  and  conveyed  the 
fee  thereof  to  the  children  of  the  said  marriage.     But  finds  that  the  sasine  token  upon 
the  said  contract  and  disposition  is  so  expressed  that  it  cannot  have  the  effect  of  convey- 
ing the  fee  of  the  said  lands  out  of  the  said  Bobert  M' Arthur,  or  even  changing  it  into 
a  fiduciary  fee  in  his  person ;  therefore,  finds  that  the  property  of  the  said  lands  was 
validly  conveyed  to  the  pursuers,  and  is  disposable  by  them,  in  terms  of  the  trust-dis- 
position in  their  favour  :  Finds  that  there  is  no  occasion  for  redaction  of  the  marriage 
contract  or  infeftment  thereon,  to  the  effect  of  clearing  the  pursuer's  title  to  the  lands, 
or  to  toke  away  any  pretonce  of  right  in  the  defender,  Joanna  M'Arthur,  affecting  the 
same ;  and  finds  no  conclusion  in  the  libel  for  reduction  of  it  to  any  other  effect."    And 
to  this  judgment  the  Court  adhered ;  and  remitted  "  to  the  Lord  Ordinary  to  consider 
the  claim  of  the  children  under  the  marriage-contract" 

A  claim  was  then  made  for  the  defender  to  be  ranked  as  an  onerous  personal  creditor 
of  her  Either.  This  claim  having  been  opposed  by  the  trustees,  the  Lord  Ordinary  pro- 
nounced an  interlocutor,  finding  "  that  a  personal  right  to  the  fee  of  the  subjecto  in 
dispute  was  estoblished  by  the  contract  of  marriage  in  the  children  of  the  marriage ;  and 
that  the  defender  has  a  right  and  claim  to  that  effect,  along  with  the  other  creditors  of 
Robert  M' Arthur;  and  appointo  parties'  procurators  to  debate  upon  the  extent  and 
limitotions  of  the  claim." 

The  trustees  petitioned  against  this  interlocutor,  and  pleaded — That,  in  virtue  of  the 
contract  of  marriage,  the  defender  had  no  right  to  claim  along  with  the  onerous  creditors 
of  her  father.  The  chief  difficulty  in  questions  of  this  description  consiste  in  distin^ 
guishing  between  the  jtte  crediti  which  is  competent  against  the  father  and  his  heirs 
only,  and  that  which  entitles  the  heirs  or  children  of  the  marriage  to  compete  with 
onerous  creditors.  Although  the  claim  against  the  former  may  be  good,  yet  that 
[676]  claim  cannot  compete  with  onerous  creditors,  when  the  child  of  the  marriage  has 
to  make  up  a  title  by  service  as  heir  of  provision,  which  creates  a  representation  and 
liability  for  the  debto  of  the  defunct ;  or  where  the  provision  is  not  to  toke  effect  till 
after  the  death  of  the  granter,  which  shews  that  it  was  a  right  of  succession  only  that 
was  provided ;  or  where  the  fee  of  the  estote  is  left  in  the  husband.  It  is  decided,  in 
this  case,  that  the  father  remained  vested  in  the  fee  of  the  lands ;  and,  as  the  defender 
could  not  succeed  till  after  her  father's  death,  she  cannot  compete  with  his  onerous 
creditors;  Er^,  b.  iii.  tit.  8,  sect.  38  and  39.  The  decisions  of  this  court  have 
uniformly  tended  to  support  the  righto  of  creditors  in  competition  with  heirs  of  provi- 
sion; Home  against  French,  24th  June  1608,  Dick,  ii.  p.  280  ;  Gordon  against  Fraser, 
3d  July  1663,  Stair;  Douglas  against  Douglas  and  Drummond,  22d  July  1724,  Diet, 
ii  p.  281;  Creditors  of  Lockhart  against  Lockhart,  31st  July  1741,  G,  Home;  and 
Gordon  against  Sutherland,  3d  June  1748,  Diet,  iv.  voce  Provisions  to  Heirs  and 
Children. 

Even  in  many  provisions  children  are  not  understood  to  have  &ju8  crediti  in  com- 
petition with  onerous  creditors  of  the  father,  unless  their  provisions  became  exigible  in 
their  father's  lifetime.  This  was  decided  in  the  case  of  M'Tavish,  15th  November 
1787. 

Mr.  M'Arthur's  contract  of  marriage  can  legally  be  considered  as  having  been 
intended  to  confer  on  the  children  only  a  right  of  succession,  and  not  a  jus  crediti^ 
which  should  bring  them  in  pari  passu  with  their  father's  creditors.  Although  the  fee 
of  the  lands  is  by  the  dispositive  clause  of  the  contract  provided  to  the  children,  that 
destination  is  not  absolute  but  qualificatS  *'  under  the  reservations,  powers,  and  declara- 
tions after  mentioned."  These  reservations  shew  that  nothing  was  intended  for  the 
children  but  a  mere  spes  suecessionis. 
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iifwtoerfti — ^Ffom  the  whole  structure  of  the  marrii^e-contract,  it  is  evident  that  die 
obligation  on  Mr.  M'Arthur  was  to  restrict  his  right  in  the  property  to  that  of  a  liferent 
only,  and  to  vest  the  fee  in  the  children.  The  different  clauses  of  it  shew  that  the 
children  of  the  nuurriage  were  to  have  a  right  de  preserUi.  If  the  infeftment  had  been 
duly  taken  upon  that  contract,  it  must  have  vested  the  fee  in  the  children.  Although 
it  is  now  decided  in  this  case,  that  Mr.  M*Arthur  did  not  take  the  infeftment  in  snch  a 
way  as  to  divest  himself  of  the  fee,  yet  this  can  never  affect  the  personal  right  which 
was  thus  created  in  the  children,  nor  discharge  the  obligation  which  he  came  under  de 
presenH  to  secure  that  right  to  them.  The  obligation  still  remains ;  it  has  not  been  dis- 
charged ;  and  the  defender  is  the  onerous  creditor  in  that  obligation,  and  entitled  as 
such  to  come  in  pari  pcutu  with  the  other  personal  creditors  at  the  date  of  the  tmst- 
deed. 

The  law,  as  laid  down  by  the  pursuers,  does  not  apply  to  the  present  ease.  A 
service  was  not  necessary  to  prove  that  the  defender  was  a  child  of  the  marriage. 
Neither  was  the  obligation  [677]  only  to  take  effect  at  the  death  of  the  granter.  It 
took  effect  from  the  date  of  the  marriage-contract ;  and  if  the  father  had  only  given 
infeftment  in  terms  of  the  precept  in  that  contract,  the  children  would  from  that  day 
have  been  fiars,  and  carried  the  property  from  all  the  world.  The  children  of  tiie 
marriage  would  not  have  been  heirs;  they  would  have  been  disponees  under  that 
special  conveyance.  The  defender,  therefore,  is  not  an  heir,  but  a  creditor  under  the 
marriage-contract. 

The  authorities  referred  to  by  the  petitioners  apply  to  cases  of  heirs  in  whose  favoar 
no  obligation  was  conceived  prestable  before  the  father's  death.  Wherever  the  term  of 
payment  does  exist,  or  may  happen  to  exist  before  the  father's  death,  the  children  have 
a/tM  crediHy  *4n  virtue  of  which  they  are  entitled  to  come  in  competition  with  the 
father's  onerous  creditors ; "  Erskine^  b.  iii.  tit  8,  sect.  40.  In  the  cases  referred  to  bj 
the  petitioners,  none  of  the  obligations  were  prestable  till  after  the  grantor's  death.  In 
the  case  of  Douglas  against  Douglas  and  Drummond,  9upr(i^  the  son,  who  inhibited 
upon  an  obligation  of  the  father  to  denude  himself  of  the  fee  in  &vour  of  the  children, 
reserving  only  his  liferent,  was  not  only  allowed  to  compete  with,  but  was  preferred  to 
an  onerous  purchaser.  The  same  principle  was  acknowledged  in  the  case  of  Easter  Ogle, 
20th  January  1724,  Kaimes,  1.  Gd.  Wherever  there  was  an  obligation  de  presenile  or 
against  a  fixed  term,  the  children  were  held  to  be  creditors ;  while,  on  the  other  hand, 
where  nothing  was  exigible  till  after  the  father's  death,  they  were  held  to  be  heiia. 
This  was  the  ground  of  the  decisions  in  the  cases  of  Lockhart  and  Gordon,  mpra;  and 
the  same  principle  was  confirmed  by  the  decision  in  the  ranking  of  KedcasUe,  2d 
February  1792,  where  the  distinction  was  clearly  laid  down  between  an  obligation  to 
pay  a  sum,  or  to  execute  a  conveyance  during  the  lifetime  of  the  father,  and  one  where 
the  father  is  not  bound  to  pay  any  thing,  nor  to  denude  himself  to  any  extent  as  long 
as  he  lives.  In  the  one  case  the  children  are  creditors ;  in  the  other  they  are  heirs. 
The  same  rule  was  applied  in  the  case  of  Brown  against  Go  van,  Ist  February  1820. 

The  Court  were  of  opinion,  that  although,  from  the  terms  of  the  infeftment,  the 
right  in  the  children  was  not  made  real,  yet  their  personal  right  remained  effectual 
They,  therefore,  adhered  to  the  Lord  Ordinary's  interlocutor. 

[S.C.,  3  S.  317 ;  c/.  4  S.  322 ;  Houlditch  v.  Spalding,  9  D.  1207,  1208 ;  CumOie  v. 

Cumstie'8  Trustees,  3  K  927.] 


No  171.    F.C.  N.S.  VII.  678.    21  Jan.  1825.     2nd  Div.— Lord  Cringletie. 

M'Nesl  and  Others,  Pursuers. —  Walker  Baird,  Mbncreiff,  MarshalL 

Alexandeb  Blaib,  Defender. — Dean  of  Faculty  (Cranstoun),  FuUerkm, 

Maitland. 

Bill  of  Exchange — 12  Oeo,  III.  c.  72 — Sexennial  LimitoHon. — ^A  joint  acceptor  of  a 
bill  found  liable  upon  his  oath  after  the  six  years — importing,  as  was  held,  tha6»  on 
the  faith  of  the  obligation  incurred  by  his  signing  the  bill,  the  debt  for  which  it  bad 
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been  granted  was  not  called  up  from  the  other  acceptor,  who  was  previously  the  sole 
debtor — and  that  he  had  not  paid  any  part  of  the  debt. 

John  Jeffrey,  writer  in  Edinburgh,  and  John  Boss  of  Cairnbreck,  were  accepting 
trustees  under  a  mutual  disposition  and  settlement  executed  by  Alexander  Hannay  of 
Qrennan  and  his  wife. 

Jeffrey,  having  become  debtor  to  the  trust,  accepted  a  bill  for  the  amount,  drawn  by 
Ross,  his  co-trustee,  in  the  following  terms : — ^^  Stranraer,  20th  August  1813.  One  day 
after  date,  pay  to  me  or  order,  for  behoof  of  the  trustees  of  the  late  Alexander  Hannay, 
Esq.  of  Grennan,  at  the  post-office  here,  one  thousand  eight  hundred  and  fifty-six  pounds 
nineteen  shillings  and  threepence  sterling,  value  received  by  Mr.  Jeffrey."  The  bill 
was  addressed  ''To  John  Jeffrey,  Esq.  of  Balsarroch,  and  Alexander  Blair,  Esq.  of 
Anchinreoch,  W.S.,  coigunctly  and  severally."  Mr.  Blair,  however,  did  not  sign  the  bill 
until  September  1814. 

Jeffrey  became  bankrupt  in  1817 ;  and,  in  1821,  he  and  the  trustee  for  behoof  of 
his  creditors,  and  the  several  parties  interested  in  Mr.  Hannay's  estate.  Boss,  the  co- 
trustee, being  then  dead,  executed  a  general  trust-conveyance  of  that  estate,  including 
the  above  bill,  which  was  acknowledged  to  be  still  due,  with  certain  arrears  of  interest, 
in  favour  of  the  pursuers;  who  thereupon  brought  the  present  action  against  both 
acceptors,  libelling  upon  the  bill,  and  concluding  for  payment  of  the  principle  sum,  with 
interest  from  August  1816. 

Neither  Jeffrey  nor  his  trustee  entered  appearance.  But  Mr.  Blair  inter  alia, 
pleaded  prescription,  founded  on  the  12  Geo.  III.  c.  72,  which  defence  the  Court  sus- 
tained, reserving  to  the  pursuers  to  prove  resting  owing  in  terms  of  the  statute ;  vide 
Foe.  Col.  No.  32,  diet  January  1823. 

[679]  Thereafter,  on  a  reference  to  oath,  Mr.  Blair  emitted  the  following  deposition : 
— *' Being  shewn  the  bill  No.  4  of  process  libelled  on,  and  desired  to  say  whether  his 
signature,  'Alex.  Blair,'  adhibited  thereto  as  an  acceptor,  is  the  subscription  of  the 
deponent,  and  was  adhibited  thereto  by  him  ?  depones.  That  John  Jeffrey  of  Balsarroch, 
deceased,  applied  to  the  deponent  to  become  his  cautioner,  by  joining  with  him  as  an 
acceptor  of  said  bill :  That  although  the  bill  is  dated  20  th  August  1813,  and  payable 
one  day  after  date,  the  deponent  did  not  put  his  name  to  it^  for  Mr.  Jeffrey's  accommoda- 
tion as  aforesaid,  until  23d  September  1814,  thirteen  months  after  the  bill  had  become 
due ;  and  that,  previous  to  the  deponent  so  signing  the  bill,  there  was  written  upon  the 
back  of  it,  * 29th  August  1814.  Interest  paid  to  Mrs.  Hannay  up  to  this  date:'  That 
the  deponent  never  got  any  part  of  the  contents  of  the  bill,  the  value  having  been 
received  by  Mr.  Jeffrey,  as  appears  on  the  face  of  the  bill  itself.  Interrogated,  Whether 
the  deponent  has  paid  the  contents  of  said  bill,  or  any  part  thereof  ?  depones.  That 
payment  of  the  said  bill  was  never  required  from  the  deponent  until  after  the  bill  had 
fallen  under  the  sexennial  prescription ;  and  that  the  deponent,  not  resting  owing  the 
debt,  has  never  made  any  .payment  on  account  of  the  same.  Interrogated,  and  desired 
to  say  at  what  time  it  was  that  the  said  demand  for  payment  was  made  upon  him? 
depones,  That  to  the  best  of  his  recollection  he  received  a  letter  from  Mrs.  Hannay, 
mentioned  in  process,  in  November  1819,  not  demanding  payment  from  the  deponent, 
but  desiring  him  to  procure  payment  from  Mr.  Jeffrey's  trust-estate :  That  the  deponent 
thinks  he  has  this  letter  at  home,  and  will  transmit  it  to  the  commissioner.  Depones, 
That  he  thinks  he  got  another  letter  from  Mrs.  Hannay  in  spring  1820,  demanding 
payment,  when  the  deponent  was  at  Dalswinton,  much  engaged  with  business;  but 
upon  looking  for  it  lately  he  could  not  find  it,  but  which,  if  he  can  find,  he  will  trans- 
mit to  the  commissioner.  Depones,  That  he  returned  no  answers  to  these  letters. 
Interrogated,  From  what  circumstance  it  is  that  the  deponent  mentions  the  23d  of 
September  1814  as  the  date  at  which  he  adhibited  the  subscription  as  acceptor  of  the 
bill  t  depones.  That  the  bill  was  transmitted  to  the  deponent  for  his  acceptance,  in  a 
letter  from  the  said  John  Jeffrey,  deceased,  dated  at  Stranraer,  the  20th  day  of  September 
1814  :  That  the  letter  bears  the  Edinburgh  post-mark  of  date  the  22d  of  the  same  month  j 
and  that  next  day,  vis.  the  23d  of  September,  the  deponent  signed  the  bill,  and  returned 
the  same  inclosed  in  a  letter,  as  desired  by  Mr.  Jeffrey,  to  Mr.  James  Caird,  writer  in 
Btranraer :  That  the  deponent  has  Mr.  Jeffrey's  said  letter,  as  also  a  copy  of  the  deponent's 
.letter  to  Mr.  Caird  annexed  to  Mr.  Jeffrey's,  both  of  which  he  will  transmit  to  the  com- 
misiBioner.     Interrogated,  on  the  suggestion  of  the  counsel  for  the  deponent,  Whether 
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he  is  leating  owing  the  debt  libelled  ?  deponeSi  That  he  is  not  Re-interrogated  for  the 
puraaersy  and  desired  to  say  how  the  deponent  recon-  [680]  -cilee  this  general  answer  of 
the  debt  in  question  not  being  resting  owing  by  him  with  the  particular  answers  which 
he  has  previously  given,  admitting  that  he  subscribed  the  bill  as  an  acceptor,  and  that 
he  never  paid  any  part  of  the  contents  thereof  1  Depones,  as  already  said,  the  deponent 
having  never  received  any  part  of  the  contents  of  the  bill,  and  payment  never  having 
been  required  from  the  deponent  until  after  the  bill  had  fallen  under  the  sexennial  pie- 
scription,  he  holds  himself  not  to  be  resting  owing  the  debt,  or  under  any  obligation 
whatever  on  that  account" 

The  letter  from  Jeffrey  to  the  defender,  referred  to  in  this  deposition,  was  expressad 
as  follows: — "Stranraer,  20th  September  1814.  You  may  recollect  that  last  harvest  I 
asked  the  favour  of  you  to  become  cautioner  for  me  in  a  bill  to  the  trustees  of  the  late 
Alexander  Hannay  of  Grennan,  Esq.  of  whom  I  am  one.  The  transaction  has  been 
delayed  till  now,  when  I  beg  leave  to  avail  myself  of  your  very  obliging  promise.  I 
inclose  a  bill  p.  L.1856,  19s.  3d.  dated  20th  August  1813,  on  which  the  interest  is  paid 
up  to  29th  August  1814.  I  request  you  will  subscribe  your  name  below  mine;  and 
keep  this  letter  in  evidence  that  you  are  only  a  cautioner  in  the  bill,  which  shall  be 
honourably  retired  by  me.  Please  return  the  bill  in  course,  in  a  letter  addressed  to  Mr. 
James  Caird,  Stranraer." 

The  following  letter,  also  referred  to  in  the  deposition,  was  addressed  by  the  defender 
to  Mr.  Caird,  the  agent  of  Hannay's  trustees: — *^ Edinburgh^  2Zd  September  1814.  1 
have  a  letter  from  our  friend  Mr.  Jeffrey,  of  date  20th  current,  desiring  me  to  join  him 
as  an  acceptor  of  the  inclosed  bill,  of  date  20th  August  1813,  drawn  by  John  Ross,  Esq. 
for  behoof  of  the  trustees  of  Alexander  Hannay,  Esq.  of  Grennan,  and  payable  one  day 
after  date,  for  L1856,  19s.  3d.  Although  I  am  not  very  fond  of  lending  my  name 
gratuitously,  I  have  nevertheless  signed  the  bill  to  oblige  my  friend,  and,  as  he  desirea^ 
return  it  to  you." 

The  Lord  Ordinary  (16th  May  1823)  '*  found  the  defender's  oath  probative  that  he 
was  liable  for  the  debt  contained  in  the  bill  libelled  and  that  the  sum  is  resting  owing 
and  therefore  decerned  in  terms  of  the  libel"  His  Lordship,  afterwards  understanding 
that  a  case  similar  to  the  present  was  then  depending  before  the  Second  Divisioii, 
recalled  this  interlocutor,  and  ordered  memorials  to  the  Court;  and  at  the  same  time 
issued  the  following  note,  explaining  the  grounds  of  his  judgment : — "  Had  Mr.  Jeffrey 
been  the  drawer  of  the  bill  in  question,  and  Mr.  Blair  been  the  acceptor,  for  his 
accommodation  only,  and  had  not  received  any  part  of  the  money,  the  Lord  Ordinary 
could  not  have  entertained  a  doubt  that  Mr.  Blair  would  not  have  been  liable  to  Mr. 
Jeffrey,  or  his  representatives,  for  payment  of  the  money  contained  in  the  bill  It 
never  was  a  debt^  even  for  a  moment,  during  six  years  after  the  day  of  payment,  and 
could  not  be  a  debt  after  the  lapse  of  that  period.  But  that  is  not  the  case.  The  bill 
is  drawn  by  John  Ross  for  L.1856,  19s.  3d.  on  John  Jeffrey  and  the  representor, 
'corgunctly  and  seve-[681]  -rally/  and  is  accepted  by  both.  It  is  admitted  to  have 
been  for  value  truly  given  to  Mr.  Jeffrey ;  and  it  is  quite  plain  that  the  latter  would 
not  have  been  allowed  to  keep  the  money  had  it  not  been  for  Mr.  Blair's  joint  acceptance. 
The  bill  therefore  became  the  constitution  of  a  debt  due  by  Mr.  Blair  as  much  as  if  ho 
had  received  the  money.  The  debt  might  have  been  proved  by  his  oath,  if  no  bill  had 
existed ;  but  the  money  had  been  given  to  Mr.  Jeffrey,  or,  what  is  the  same,  it  had  heen 
permitted  to  remain  in  his  hands  (for  he  being  a  trustee  of  Mr.  Hannay,  and  the  factor 
for  the  others,  had  possession  of  the  money),  on  condition  of  Mr.  Blair  engaging  to  pay 
the  money.  During  the  six  years  it  was  a  debt  due  by  Mr.  Blair,  as  is  proved  by  hu 
oath,  which  admits  the  above  facts;  and  it  being  the  object  of  the  Act  of  12  Geo.  111. 
c.  72,  to  declare  that  no  bill  shall  of  itself  be  evidence  of  debt,  after  the  lapse  of  six 
years  after  its  term  of  payment,  unless  during  that  time  diligence  or  action  has  been 
raised  on  it,  but  not  to  discharge  or  annul  the  debt  contained  in  it ;  so  it  appears  to 
the  Lord  Ordinary,  that  if  there  was  a  debt  due  by  said  bill,  and  the  debtor  swears  on 
oath  sufficient  to  acknowledge  the  debt,  and  that  it  is  not  paid,  such  oath  warrants  and 
calls  for  a  decree  for  payment.  If  it  were  otherwise,  conjunct  acceptors  of  a  bill,  who 
have  actually  got  the  money  among  them,  and  all  admitting  their  having  granted  the 
bill,  and  not  having  paid  it,  would  not  be  liable  for  the  debt.  Each,  according  to  Mr. 
Blair's  argument,  would  only  be  liable  for  the  money  he  truly  received,  and  no  more, 
because  to  any  greater  extent  he  was  a  cautioner  for  the  rest.     This  is  not  the  Lord 
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Ordinary's  opinion.  He  thinks  that  during  the  six  years  there  was  a  debt  dne  by  said 
biU,  jointly  and  severally,  by  the  obligants,  and  after  the  six  years  remains  the  same ; 
and  in  the  same  way  he  thinks  that  there  was  a  debt  due  by  Mr.  Je£frey  and  Mr.  Blair, 
jointly  and  severally,  for  which  the  latter  is  liable." 

It  was  pleaded  for  the  pursuers — ^They  have,  in  the  first  place,  in  terms  of  the 
statute,  proved  the  constitution  of  the  debt  contained  in  the  bill.  For  the  deposition 
proves,  that  the  sum  for  which  the  bill  was  granted  was  actually  advanced  from 
Hannay's  estate,  and  received  by  Jeffrey,  and  that,  at  the  request  and  for  the  accommo- 
dation of  Jeffrey,  the  defender  became  liable,  as  an  acceptor  of  the  bill,  conjunctly  and 
severally  with  him,  to  repay  that  sum.  It  is  true  the  defeQder  received  no  part  of  the 
money ;  but  in  a  question  with  the  pursuers,  this  will  not  entitle  him  to  call  his 
obligation  gratuitous.  Hannay's  trustees  gave  a  full  equivalent  for  the  obligation  by 
advancing  the  sum  in  the  bill  to  Jeffrey,  or  allowing  it  to  be  retained  by  him.  By  the 
defender's  accession  to  the  transaction  he  became  as  effectually  bound  to  pay  the  debt  as 
Jeffrey,  who  received  the  money;  and  confessedly,  if  the  action  had  been  brought 
within  the  six  years,  he  could  have  been  compelled  to  make  [682]  payment  A  very 
different  question  would  have  arisen  had  the  deposition  merely  established  the  fact,  that 
the  defender  adhibited  his  subscription  as  an  acceptor  of  the  bill ;  because  this  could 
not  have  inferred  that  he  was  truly  debtor  to  the  drawer  in  any  part  of  its  contents. 
But  here  the  defender  acknowledged  not  merely  the  genuineness  of  his  subscription,  but 
a  joint  and  several  obligation  to  repay  the  money  to  Hannay's  estate ;  and  it  is  impossible 
that  "  the  debt  contained  in  the  bill  **  can  mean  any  thing  else  than  this  obligation. 

In  the  second  place,  the  subsistence  of  the  debt  is  also  proved  by  the  defender's 
deposition.  He  swears  that  he  never  paid  any  part  of  the  bill ;  and  it  is  equally  certain, 
and  not  disputed,  that  no  part  of  the  sum  pursued  for  has  been  recovered  from  Jeffrey. 

It  is  said  that  the  defender's  obligation  was  extinguished,  by  force  of  the  statute,  at 
the  expiration  of  the  six  years.  But  this  is  not  said  in  the  statute ;  nor  is  it  the  natural 
import  or  legal  consequence  of  the  enactment  declaring  that  no  bill,  on  which  action  or 
diligence  has  not  been  raised  within  the  six  years,  "  shall  be  of  force,  or  effectual  to 
produce  diligence  or  action."  For  though  the  bill,  as  a  document  or  evidence  of  the 
debt  contained  in  it,  is  thus  rendered  ineffectual,  it  does  not  follow  that  the  debt  itself 
is  extinguished.  The  defender's  obligation  to  pay  the  sum  for  which  the  bill  was 
granted  subsisted  during  the  currency  of  the  six  years  independently  of  that  document. 
If  the  bill  had  been  lost  or  destroyed  in  the  course  of  that  period,  his  liability  for  the 
debt  would  have  continued,  and  might  have  been  proved  by  reference  to  his  oath,  by 
his  writ,  or  by  a  proving  of  the  tenor  of  the  bill.  In  short,  the  bill  was  merely  the 
evidence  of  the  defender's  consent  to  become  debtor  in  the  sum  for  which  the  bill  was 
drawn ;  and,  therefore,  if  that  consent  be  capable  of  proof  by  other  evidence,  it  will 
not  cease  to  be  obligatory  in  consequence  of  the  extinction  of  the  bill  as  a  voucher  of 
the  debt.  Where  contracts  have  received  partial  performance,  relative  cautionary 
obligations  are  every  day  enforced,  though  the  writs  in  which  they  are  contained,  in 
consequence  of  some  legal  informality,  be  incapable  in  themselves  of  producing  diligence 
or  action;  Braidy  against  Braidy  and  Muir,  1st  July  1662,  Stair;  Rymer  against 
Mintyre,  19th  July  1781. 

But  the  qualification  of  the  enacting  clause  frees  the  question  of  every  doubt,  and 
is  conclusive  that  it  was  not  the  meaning  of  the  statute  to  introduce  a  prescription  or 
forfeiture  of  the  debt  or  obligation,  but  a  limitation  of  the  bill  as  a  privileged  voucher 
of  the  debt.  After  the  six  years,  it  is  declared  lawful  "  Co  prove  the  debts  contained  in 
the  said  bills  and  promissory-notes,  and  that  the  same  are  resting  owing  by  the  oath  or 
writ  of  the  debtor ; "  thus  clearly  distinguishing  between  the  bill  as  evidence  of  the  debt 
contained  in  it,  and  the  debt  itself,  or  the  liability  [683]  of  the  bill-obligants.  Nothing 
can  be  more  evident,  therefore,  than  that  the  notion  of  a  forfeiture  of  the  debt  is  an 
implication  not  merely  unauthorised  by  the  leading  enactment,  but  in  direct  opposition 
to  the  reserving  or  qualifying  clause.  On  the  other  hand,  the  meaning  of  the  Act, 
according  to  the  pursuers'  interpretation,  is  obvious  and  consistent.  The  object  of  the 
legislature  was  to  limit  the  endurance  of  the  extraordinary  privileges  of  bills,  but  not  to 
annul  the  obligation  thereby  constituted,  provided  its  onerosity  and  subsistence  could 
otherwise  be  competently  established.  Accordingly,  while  it  is  enacted  that  the  bill 
shall  not  be  productive  of  diligence  or  action  for  a  longer  period  than  six  years,  it  is 
)rese]rv^4  to  the  oreditor  to  prove  the  debt  by  the  debtor's  writ  or  oath-^tbat  is,  thc^t  thQ 
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latter  eonfcraeted  an  oneioua  obligation  by  subscribing  the  bill,  whiob  has  never  been 
performed  or  discharged. 

Thja  defender's  plea  is  inconsistent  too  with  judgments  finding  that  a  marking  of  a 
partial  payment  on  the  bill,  by  the  debtor,  after  the  six  years,  is  evidence,  in  terms  of 
the  statute,  of  the  constitution  and  subsistence  of  the  debt;  because,  although  such 
marking  might  be  evidence  that  the  debt  contained  in,  or  the  obligation  created  by  the 
bill  subsisted  in  part,  it  never  could  prove  a  different  debt  or  obligation ;  Scott  against 
Gray,  3d  February  1784;  Eussel  against  Fairie,  23d  May  1792;  Ferguson  against 
Bethune,  7th  March  1811. 

The  case  of  Philip  against  Milne,  15th  January  1800,  is  still  more  in  pointy  it  being 
there  held  not  a  relevant  defence  in  an  action  brought  by  an  onerous  indorsee  against 
the  acceptor  of  a  bill,  after  the  six  years,  that  it  was  granted  without  value. 

It  W9A  pleaded  for  the  defender — The  inconvenience  which,  as  stated  in  the  preamble 
of  the  Act,  the  legislature  intended  to  remedy,  was  the  '*  not  limiting  bills  of  exchange 
and  promissory-notes  to  a  moderate  endurance."  The  statute  accordingly  enacted,  that 
unless  diligence  be  done,  or  action  commenced,  within  six  years  from  the  term  of 
payment,  **  no  bill  of  exchange  or  promissory-note  shall  be  of  force  or  effectual  to 
produce  any  diligence  or  action."  The  bill,  after  the  six  years,  is  thus  deprived  of  all 
obligatory  effect  whatever.  For  the  purpose,  however,  of  guarding  this  enactment 
against  possible  misconstruction,  as  if  intended  to  reach  the  antecedent  debt  for  which 
the  bill  might  be  taken  as  a  voucher  or  security,  the  reserving  clause  was  inserted,  that 
it  should  be  lawful  after  the  six  years  **  to  prove  the  debts  contained  in  the  said  bilk 
and  promissory-notes,  and  that  the  same  are  resting  owing,  by  the  oath  and  writ  of  the 
debtor." 

But  here  the  deposition,  so  far  from  proving  a  debt  due  by  the  defender  antecedent 
to,  and  independent  of  the  bill,  proves  the  very  reverse.  It  is  proved  that  he  had  no 
interest  whatever  in  the  loan,  and  that  this  was  well  known  to  all  parties.  It  is  also 
proved  that  the  money  had  been  advanced  to  Jeffrey  on  his  own  security — that  no 
application  was  ever  made  [684]  by  Eoss,  the  drawer,  to  the  defender  on  the  subject— 
that  the  application  came  exclusively  from  Jeffrey  himself — and  that  the  defender  did 
not,  in  fact,  put  his  name  to  the  bill  until  more  than  a  year  after  the  money  had  been 
in  Jeffrey's  hands,  and  a  year's  interest  had  been  paid  by  him  as  the  sole  debtor  in  the 
transaction.  The  defender's  obligation  was,  therefore,  gratuitous,  in  the  strictest  sense 
of  the  term,  arising  solely  from  the  signature  of  the  bill,  and  being  unconnected  with 
any  previous  obligation. 

The  assumption  that  the  money  would  not  have  been  allowed  to  remain  in  Jeffrey's 
hands  had  not  the  defender  interposed  his  security,  if  not  contradicted,  is  certainly  not 
supported  by  the  deposition.  But,  even  conceding  this  point,  still  the  defender's 
obligation  was  merely  that  which  the  bill  itself  imposed,  and  was  consequently  defined 
and  limited  by  the  rules  of  law  applicable  to  bills.  He  contracted  no  absolute  and 
unlimited  obligation  to  pay  the  debt — he  did  not  agree  to  stand  in  the  same  situation 
in  all  respects  as  if  he  had  been  the  borrower  of  the  money — but  simply  bound  himself 
as  an  acceptor  of  the  bill,  intimating  to  the  creditors  at  the  same  time  that  this  was 
done  gratuitously,  and  solely  for  the  accommodation  of  Jeffrey.  When,  therefore,  the 
bill  ceased  to  be  productive  of  any  legal  effect,  the  defender's  obligation,  having  no 
separate  existence,  was  necessarily  extinguished ;  BeU's  Com,  vol.  i.  p.  300. 

The  pursuers'  argument  would  not  be  advanced  a  single  step  by  farther  conceding 
that  the  money  had  been  originally  lent  to  Jeffrey  upon  the  faith  of  a  promise  on  the 
part  of  the  defender  to  accept  a  bill  along  with  him  for  the  amount.  The  promise  was 
fulfilled  by  subscribing  the  bill;  and  the  question  recurs,  what  is  the  nature  of  the 
obligation  created  by  that  subscription,  whether  absolute  and  unlimited,  or  an  obliga- 
tion that  subsisted  solely  by  force  of  the  written  instrument ) 

If  the  defender's  construction  of  the  leading  enactment  be  correct,  it  follows  of 
necessity  that  the  debt,  which,  under  the  reserving  clause,  it  is  competent  to  prove, 
after  the  six  years,  is  a  debt  which,  though  contained  in  the  bill,  had  yet  an  antecedent 
existence,  and  might  have  continued  to  exist  though  the  bill  had  never  been  granted. 

It  IB  said  that  the  bill  is  merely  the  evidence  of  the  defender's  consent  to  be  bound 
for  the  debt.  But  the  only  consent  evidenced  by  the  document  is  the  consent  to  be 
bound  by  it  until  legally  extinguished.  If  the  bill  had  been  lost  or  physically  destroyed, 
it  might  have  been  competent,  during  the  six  jeaxs^  to  revive  it  by  a  proving  of  tbQ 
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tenor,  oi  otherwise ;  because,  notwithstanding  the  disappearance  of  the  docnmenti  its 
obligatory  effect  was  not  legally  annihilated.  But  on  the  supposition  that  the  bill  had 
been  either  written  on  a  wrong  stamp,  or  vitiated,  any  attempt  to  support  the  claim  by 
a  deposition  like  the  present  would  have  been  unavailing ;  Murchie  against  MTarlane, 
Ist  July  1796. 

[686]  The  defender's  plea  is  not  inconsistent  with  decisions  in  which  it  has  been 
found  that  a  marking  of  a  partial  payment  on  a  prescribed  bill  is  proof  of  the  debt  in 
terms  of  the  statute.  The  force  of  t^e  evidence  in  such  cases  lies  in  the  very  circum- 
stance, that  the  acknowledgment  of  the  debt,  after  the  bill  is  deprived  of  all  legal 
effect^  proves  not  merely  that  the  party  had  been  bound  by  the  bill,  but  that  he  was 
bound  independently  of  the  bill. 

The  pursuer's  plea  cannot  be  limited  to  the  case  of  joint  acceptors  3  but,  if  good  for 
any  thing,  would  extend  to  every  species  of  liability  contracted  by  bill.  As  every 
indorst^r  contracts  a  joint  and  several  obligation  with  subsequent  indorsees  to  the 
ultimate  holder,  it  would  follow,  according  to  that  plea,  that  the  holder,  after  the  six 
years,  would  have  a  good  claim  against  all  the  prior  indorsers,  if  he  could  only  shew 
that  he  had  given  value  for  the  bill  to  the  person  from  whom  he  got  it.  And  thus, 
notwithstanding  the  lapse  of  the  prescriptive  period,  the  bill  would  still  be  the  ground 
of  action,  contrary  to  the  express  enactment  of  the  statute. 

Liord  Robertson  was  of  opinion  that  the  obligation  by  bill  is  a  mere  ohligatio 
literarum,  which  comes  to  an  end  by  the  legal  extinction  of  the  document;  and, 
consequently,  as,  in  the  present  case,  the  defender  was  under  no  antecedent  obligation 
whatsoever  for  repayment  of  the  loan  to  Jeffrey,  he  was  now  neither  naturally  nor 
civilly  bound  for  the  debt. 

Lord  Craigie  concurred. 

Lord  PitmiUy  said  that  he  felt  the  question  to  be  attended  with  great  difficulty ; 
but  he  had  come  at  last  to  be  of  a  different  opinion.  The  first  clause  of  the  statute  puts 
an  end  to  the  bill  as  evidence  of  the  obligation,  and  also  to  the  obligation  itself  as 
constituted  by  the  bill.  But  the  second  clause  raises  the  question,  whether  the 
defender's  oath  acknowledges  the  debt  contained  in  the  bill,  or  an  obligation  incurred  by 
him  separate  from  the  bill  ?  The  difficulty  here  is,  that  the  defender  had  no  transaction 
or  communication  with  the  creditors  in  the  bill.  But  the  oath  proves  that  the  money 
was  given  to  his  friend  Jeffrey,  and  that  the  latter  was  allowed  to  retain  it  on  the  faith 
of  the  defender's  obligation  along  with  that  of  Jeffrey.  As  concerns  the  creditors,  this 
was  an  equally  onerous  transaction  as  if  the  defender  himself  had  received  the  money. 
The  obligation  is  just  the  same  after  as  before  the  lapse  of  the  years  of  prescription ; 
but  formerly  it  was  proved  by  the  bill  itself,  whereas  latterly  proof  must  be  drawn 
exclusively  from  the  oath.  His  Lordship  saw  no  distinction  between  the  case  of  Philip 
against  Milne  and  the  present ;  and  his  view  of  the  question  was  farther  confirmed  by 
the  cases  which  shew  that  a  marking  on  the  bill  of  a  [686]  partial  payment  of  the 
principal  sum,  or  of  the  interest,  by  the  debtor,  after  the  six  years,  prolongs  the 
obligation. 

Lord  Olenlee  concurred  with  Lord  Pitmilly.  By  the  first  clause  of  the  Act,  matters 
are  put  in  the  same  state  as  if  the  bill  were  null  or  had  never  been  granted.  But  the 
second  clause  reserves  a  power  of  proving  the  debt  by  the  writ  or  oath  of  party.  The 
facta  thus  proved  must  constitute  a  debt  independent  of  the  bill.  As  long  as  the  bill 
subsists,  it  proves  a  good  onerous  cause  of  the  obligation  to  pay  the  debt,  and  that  the 
obligation  has  not  been  discharged.  But  after  the  years  of  prescription,  the  onerosity 
of  the  obligation  and  its  subsistence  must  be  proved  by  the  debtor's  writ  or  oath.  Here 
the  oath  proves  a  good  and  sufficient  cause  of  the  defender's  obligation  to  pay  the  debt ; 
for  he  admits  that,  on  the  faith  of  his  credit,  the  money  was  advanced,  or  at  least 
allowed  to  be  retained  by  his  friend  Jeffrey,  which  is  a  consideration  equally  onerous  as 
if  the  sum  in  the  bill  had  been  given  to  the  defender  himself.  His  Lordship,  therefore, 
considered  that  the  defender  was  bound  by  an  obligation  separate  from  the  obligatio 
literarum  arising  from  his  signature  of  the  bUl. 

The  L(yrd  Jvstice-Cl'erk  said  that  this  was  a  question  of  considerable  nicety  and 
difficulty ;  but  his  opinion  was  in  favour  of  the  'pursuers.  The  oath  clearly  proved  that 
the  money  was  allowed  to  remain  with  Jeffrey  in  consequence  of  the  defender's  obligation. 
As  to  the  creditors,  the  obligation  was  therefore  onerous ;  and,  consequently,  during  the 
six  years,  he  was  as  much  debtor  ia  the  debt  contained  in  the  bill  as  Jeffrey  himself 
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But  the  statute,  while  it  annihilates  the  bill  as  evidence,  allows  the  oonstitotion  aad 
sabsistence  of  the  debt  contained  in  it  to  be  otherwise  proved.  Here  it  is  proved  by  tiie 
defender's  deposition,  that  the  bill  did  truly  contain  a  debt  as  against  him ;  and,  &r(lier, 
that  that  debt  is  still  resting  owing. 

The  Court  accordingly  "found  and  decerned  in  terms  of  the  interlocutor  of 
the  Lord  Ordinary  of  the  16th  May  1823,"  which  was  a  judgment  in  favour  of  the 
pursuers. 

This  interlocutor  was  brought  under  review  by  the  defender ;  and,  on  advising  hk 
petition  with  answers,  the  Court  was  again  divided  in  opinion.  The  Lords  Jnstioe- 
Clerk,  Glenlee,  Eobertson,  and  Pitmilly,  retained  their  respective  opinions,  as  stated 
above. 

Lord  AUoway,  by  whom  Lord  Craigie,  on  being  appointed  to  the  First  Dividoo, 
was  succeeded,  was  of  opinion  that  the  Act  1772  proceeded  on  the  principle  of  the 
English  statute  of  limitations ;  and  that  an  obligation  like  the  present,  founded  solely  aod 
absolutely  on  the  subscription  of  a  bill,  perishes  by  force  of  the  enactment  annulling  the 
document  itself.  The  defender  was  [687]  merely  liable  in  virtue  of  an  oUigaiw 
liierarum ;  and  that  obligation  was  confessedly  annihilated.  Besides,  as  the  defender 
intimated  to  the  creditors,  what  indeed  they  were  previously  perfectly  aware  of,  that  he 
accepted  the  bill  merely  as  a  cautioner,  it  is  impossible,  consistently  with  the  roles 
uniformly  applied  to  cautionary  obligations,  to  hold  him  bound  after  the  lapse  of  the 
six  years.  His  Lordship  was  further  of  opinion  that  the  septennial  prescription  of 
cautionary  obligations  afforded  a  separate  defence  against  the  claim. 

This  latter  point  not  having  been  argued  by  the  parties,  the  Court  "  reserved  to  the 
defender  to  be  heard  on  his  plea  of  the  septennial  prescription  under  the  Act  1695 ;  and 
remitted  to  the  Lord  Ordinary  to  hear  parties  thereon  accordingly ;  but,  under  thii 
reservation,  adhered  to  the  interlocutor  complained  of."  ^ 

[S.C.,  3  S.  319 ;  cf.  Laidlaw  v.  Hamilton,  4  S.  647,  648  ;  Christie  v.  Hendenon,  11  S. 
753 ;  Drummond  v.  Crichton,  10  D.  350 ;  Boyd  v.  Fraaery  15  D.  344,  345.] 
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Mrs.  Mabjory  M'Tavish,  Pursuer. — Jameson. 

Marjory,  Dowager  Lady  Saltoun,  Defender. — Dean  of  Faculty  (Cranstoun), 

Skene,  Mermes, 

Bill  of  Exchange — Prescription, — Bill  found  saved  from  prescription  by  acknowledg- 
ment of  executor  of  original  debtor,  although  alleged  to  have  been  made  under  an 
erroneous  impression  of  being  liable  in  another  character,  and  although  the  estate  of 
original  debtor  alleged  to  be  insolvent 

Effects  of  acknowledgment  within  the  six  years,  and  authorizing  payment  of 
interest  which  became  due  the  last  day  of  the  six  years,  but  the  interest  not  actually 
paid  till  after  prescription. 

Mrs.  M'Tavish  held  a  bill  for  L.600  by  the  late  Simon  Fraser,  banker  in  London. 
In  1808,  Mr.  Fraser  retired  from  the  business,  which  was  afterwards  carried  on  by  his 
grandson  the  Honourable  Simon  Fraser  and  James  Henry  Houstoun,  under  the  firm  of 
the  Honourable  Simon  Fraser  and  Company.  In  1809,  Mrs.  MH^avish,  wishing  to 
have  a  renewal  of  the  bill  applied  to  Mr.  Campbell  M*Intosb,  writer  in  Inverness,  the 
agent  of  Simon  Fraser,  senior,  from  whom  she  bad  formerly  received  the  in-  [683]  -terest^ 
who  accordingly  wrote  to  Mr.  Fraser  mentioning  her  desire ;  and  Mr.  Houstoun,  who 
was  then  connected  with  the  new  firm  of  the  Honourable  Simon  Fraser  and  Company, 
wrote  to  him,  "  I  notice  what  you  mention  in  a  lett-er  recently  addressed  by  you  to  Mr. 
Fraser  respecting  Mrs.  M'Tavish'a  bill.     This  money  is  now  in  the  hands  of  the  house ; 

^  The  defender  appealed  from  these  judgments  in  so  far  as  unfavourable  to  him;  but 
the  appeal  was  withdraw^  in  Qonse<][uence  of  an  extrajudicial  arrangement  between  the 
parties. 


r.a  itu,  ir.a.  vn.      m'tavish  v.  dowager  lady  saltoun.  881 


and,  if  yon  think  it  right,  a  fresh  hill  by  them  shall  be  made  out  to  her  order  and  sent 
to  yon/' 

Mrs.  MTavish  afterwards  drew  a  bill  for  L.600,  dated  15th  December  1809,  and 
payable  Ist  January  1810,  on  the  Honourable  Simon  Fraser  and  Company,  by  whom  it 
was  accepted — the  old  bill  by  Mr.  Fraser  beinp:  delivered  up  and  cancelled.  Simon 
Fraser,  senior,  died  in  March  1810,  and  his  grandson,  the  Honourable  Simon  Fraser,  in 
February  1811.  Lady  Saltoun  made  up  titles  t^  the  landed  estates  of  her  father  Simon 
Fraser,  and  also  took  out  letters  of  administration  to  the  estate  of  her  son  the  Honourable 
Simon  Fraser.  Mrs.  M*Tavish  drew  the  interest  on  the  bill  from  Mr.  M'Intosh  until 
1814,  when  she  applied  to  Lady  Saltoun,  who  wrote  her  this  letter. — "  2d  December 
1815. — *'I  have  spoken  about  the  interest  of  the  money  due  you;  and  Captain  Fraser 
(her  Ladyship's  factor)  will  pay  it  for  the  future."  In  consequence  of  these  orders, 
Captain  Fraser  on  23d  December  1815,  ''by  directions  from  Lady  Saltoun,"  drew  on 
the  London  House  for  the  interest,  and  drew  again  on  the  28th  November  1815,  and 
paid  the  interest  to  Mrs.  M'Tavish  due  to  1st  January  1816,  at  various  times  during  the 
years  1816  and  1817. 

Mrs.  MTavish  having  afterwards  applied  for  a  renewal  of  the  bill  as  being  then 
expired,  Captain  Fraser  wrote  Lady  Saltoun  of  her  request,  who  wrote  to  him  in  these 
terms:— "26th  November  1816.— With  regard  to  Mrs.  M'Tavish,  it  will  be  right  to 
explain  fully  to  her,  that  she  can  have  no  claim  for  her  bill  upon  Fraser  and  Houstoun's 
house,  but  upon  Houstoun's  Executors ;  that,  from  the  confused  and  bankrupt  state  of 
their  afifairs,  and  the  great  losses  that  we  are  likely  to  sustain  therefrom,  I  felt  the 
difficulty  Mrs.  MTavish  would  be  in,  and  desired  you  to  draw  on  us  for  the  amount  of 
her  annuity,  till  she  could  get  her  rights  from  Houstoun's  Executors ;  and  I  shall  con- 
tinue to  do  so  out  of  my  personal  regard  to  her  till  she  can  recover  something.  It  is 
much  to  be  regretted  that  she  did  not  recall  her  bill  after  my  son  Simon's  death ;  but 
there  is  no  help  now.  She  has  no  legal  claim  whatever  for  principal  or  interest  on  any 
party  but  Houstoun's  executors.  If  she  has  not  proved  her  debt,  perhaps  it  will  be  as 
well  for  her  to  do  it.  In  that  case,  it  would  kind  in  you  to  write  to  William,  71 
Comhill,  on  the  subject;  and  give  Mrs.  M'Tavish  clearly  to  understand  that  the 
interest  I  pay  her  is  quite  voluntary ;  and  if  she  should  have  any  idea  to  the  contrary,  I 
shall  be  obliged  to  discontinue  it  to  prevent  its  growing  into  a  claim ;  and  if  she  \a  not 
satisfied  by  these  facts,  she  may  easily  be  so  by  a  legal  inquiry ;  and  I  am  not  sure  but 
that  it  would  be  advisable  for  [694]  her  to  give  me  a  letter  acknowledging  that  she 
receives  that  annuity  from  friendship,  and  not  by  right." 

Mrs.  MTavish  having  refused  to  grant  such  an  acknowledgment^  and  payment  ol 
the  interest  having  been  in  consequence  stopped,  an  action  was  raised  by  her  against 
Lady  Saltoun,  as  having  administered  to  the  estate  of  her  son,  the  Honourable  Simon 
Fraser,  for  payment  of  the  bill,  and  interest  from  January  1816.  To  this  action,  a 
defence  was  made,  that  this  being  a  company  debt,  the  whole  company,  or  the  representa- 
tives of  the  partners,  ought  to  have  been  called;  and  that  the  defender,  being  an 
English  administrator,  was  not  liable  to  account  in  this  Court.  Both  of  these  defences 
having  been  repelled  (See  Foe,  OolL  3d  February  1821)  Lord  Pitmilly,  Ordinary, 
**  repels  the  plea  of  prescription  pled  by  the  defender  against  payment  of  the  bill  sued 
for."    To  this  interlocutor  Lord  M'Kenzie  afterwards  adhered. 

Lady  Saltoun  petitioned^  and  pleaded — The  defender  was  given  to  understand  by 
the  pursuer  that  the  bill  in  question  was  a  debt  truly  due  by  her  deceased  father,  Simon 
Fraser,  senior,  which  she  did  not  distrust,  as  she  knew  the  pursuer  had  placed  a  sum  of 
money  in  his  hands,  and  she  had  never  heard  of  the  renewal  of  the  bill  by  the  new 
firm  after  he  had  retired.  It  was  under  this  erroneous  impression  that  she  wrote  the 
letters  founded  on,  and  gave  direction  for  payment  of  the  interest. 

There  is  an  acknowledged  difference  in  questions  of  this  nature  between  an  executor 
and  the  deceased,  both  as  to  an  oath  of  reference  and  a  writing  which  is  supposed  to 
contain  an  admission  of  the  debt  being  resting  owing.  A  party  is,  and  must  be  presumed  to 
know  every  thing  about  the  claim  in  which  he  was  the  original  debtor ;  and  if  reference 
is  made  to  his  oath,  he  cannot  be  allowed  to  plead  ignorance,  or  pretend  forgetfulness, 
but  must  disclose  every  fact  connected  with  the  debt ;  and  if  he  grant  a  writing  import- 
ing that  it  is  due,  his  intimate  knowledge  of  the  circumstances  will  render  it  impossible 
for  him  to  plead  prescription  in  face  of  such  admission,  or  in  any  manner  to  explain  it 
away. 

F.c.  VOL.  n.  56 
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But  an  executor  may  be  often  eo  placed  that  he  cannot  poeaibly  know  any  thing  of 
the  claim ;  and  is  therefore  well  entitled  to  plead  ignorance  if  reference  is  made  to  hxa 
oath,  and  may  be  further  entitled  to  show  that  what  is  supposed  to  be  a  written 
admission  by  him  of  the  existence  of  the  debt  truly  originated  in  mistake,  or  in  mi»- 
information.  He  is  not  indeed  entitled  to  act  in  mcda  fide  by  not  giving  a  satisfactocj 
explanation.  But  as  it  is  plain  the  statute  had  in  view  a  proper  written  acknowledg- 
ment by  a  party  in  a  situation  to  make  that  acknowledgment,  to  prove  resting  owin^ 
so  it  must  be  competent  to  him  to  shew  that  he  had  no  such  meaning ;  and  that,  under 
the  existing  circumstances,  he  had  been  misled  into  the  belief  that  there  waa  a 
[696]  debt  when  truly  none  was  due,  and  when  (as  in  the  present  instance)  there  was 
actual  proof,  by  cancelling  and  delivering  up  the  original  documenti  that  the  party  sop- 
posed  to  be  due  the  debt  had  been  discharged. 

An  executor's  oath  cannot  affect  the  interests  of  the  creditors  of  the  deceased,  but 
only  his  own  proper  interest ;  Ersk,  b.  vL  tit.  2,  sect.  10.  By  parity  of  reason,  the 
written  admission  of  the  executor  must  be  equally  unavailable  where  creditors  are 
concerned,  as  the  written  admission  and  the  oath  are  put  on  the  same  footing  by  the 
statute.  The  defender  offers  to  prove  that,  though  she  had  administered  to  the 
executry  of  her  son,  the  Honourable  Simon  Eraser,  she  is,  by  the  law  of  England, 
accountable  only  iecundum  tnres  inoentarii  to  his  creditors,  and  that  the  estate  will  be 
insufficient  to  pay  those  creditors  who  would  be  deprived  by  the  oath  of  the  defender  of 
the  plea  of  prescription  competent  to  them,  and  which  they  have  a  right  to  maintain 
against  the  pursuer ;  Monteith  against  Smith,  19th  June  1624,  Diet,  vol.  IL  p.  238 ; 
Scott  against  Cockburn,  6th  March  1627,  Durie;  Kerr  against  Lady  Covington,  13th 
March  1627,  Durie.  The  defender's  written  admission  to  the  same  effect  must  be 
equally  unavailing. 

But  the  admissions  and  written  acknowledgments  founded  on  are  not  sufficient  in 
themselves  to  obviate  the  plea  of  prescription.  The  bill  was  payable  on  6th  January 
1810;  so  that  the  period  of  prescription  expired  on  4th  January  1816,  being  six  years 
from  the  last  day  of  grace ;  Douglas,  Heron,  and  Company,  against  Grant's  Trasteea, 
19th  November  1793.  The  letter  of  the  defender  of  2d  December  1815  was  more  than 
a  month  before  the  expiry  of  the  period  of  prescription,  and  therefore  cannot  obviate 
the  prescription ;  Bellas  Bank.  Lato^  voL  i.  p.  306.  One  year's  interest  was  due  from 
1814  to  1815,  and  another  became  due  on  1st  January  1816.  The  letter  can  be  con- 
sidered in  no  other  light,  therefore,  than  as  an  order  to  pay  interest  for  these  two  yean, 
and  can  have  no  stronger  effect  than  would  have  been  produced  by  a  marking  on  the 
bill  in  the  hand-writing  of  the  defender,  made  previously  to  the  expiry  of  the  period  of 
prescription,  that  the  interest  of  these  two  years  had  been  paid,  as  no  relative  writings 
during  the  six  years  are  admitted  to  remove  the  prescription,  because  they  are  not 
absolutely  incompatible  with  the  legal  presumption  of  payment  on  which  it  rests; 
Bussell  against  Fairie,  23d  May  1792;  Arbuthnot  against  Douglas,  3d  March  1795. 
But,  in  point  of  fact»  no  payment  of  interest  was  made  subsequently  to  the  period  of 
prescription,  as  the  interest  was  placed  to  the  credit  of  the  pursuer,  in  her  account  with 
Captain  Fraser,  on  23d  December  1815,  as  appears  from  the  accounts,  which  was  the 
same  thing  as  if  she  had  actually  drawn  the  money  and  paid  it  again  to  Captain 
Fraser,  to  be  drawn  as  she  required,  which  she  actually  did. 

The  drawing  of  the  bill  by  Captain  Fraser  on  28th  November  1816,  on  the  new 
firm,  and  his  letter  to  them,  are  not  sufficient  to  [696]  obviate  the  plea  of  prescription, 
as  no  acknowledgment  by  a  factor  or  agent,  or  by  any  other  person  than  the  debtor,  is 
sufficient;  Guthrie  against  Marquis  of  Annandale,  11th  February  1724,  Edgar ;  Brace 
and  Company  against  Beat,  10th  December  1765;  Fergusson  against  Bethune,  7th 
March  1811. 

The  letter  by  the  defender  of  26th  November  1816  does  not  contain  an  admission  of 
the  debt,  but  rather  a  declaration  that  no  debt  was  due.  Although  the  defender  had 
even  admitted  in  that  letter  that  the  pursuer  had  a  good  claim  against  Houston's 
executors,  and  although,  in  point  of  law,  every  claim  good  against  them  was  also  good 
against  the  executors  of  the  Honourable  Simon  Fraser,  still  this  admission  could  not 
have  a  stronger  effect  than  if  it  had  been  made  in  the  defences  in  the  present  action, 
which  would  not  have  precluded  the  defender  from  pleading  prescription ;  Clarkson's 
trustees  against  Gibson,  8th  June  1820. 

The  pursuer  ar^sweredy — There  is  not  the  slightest  pretence  for  chaiging  the  pursnec 
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with  deceiving  the  defender  as  to  the  character  in  which  she  was  liable,  nor  for  alleging 
that  the  defender  was  mistaken  as  to  the  situation  in  which'  she  stood  with  regard  to 
this  debt.  But  the  allegation  is  quite  irrelevant ;  for  it  is  admitted  that  the  legal  pre- 
sumption of  payment  is  taken  away  by  any  acknowledgment  subsequiBnt  to  the  six 
years,  made  by  the  party  against  whom  action  lies,  that  the  debt  still  exists.  If  the 
acknowledgment  has  been  made  by  the  proper  party,  it  is  of  no  consequence  as  to  the 
question  of  fact,  that  the  party  who  was  liable  entertained  an  erroneous  notion  of  the 
legal  grounds  upon  which  liability  attached  to  him.  The  acknowledgment  by  a  party 
who  is  not  liable,  but  was  erroneously  thought  to  be  liable,  whatever  effect  it  ought  to 
have  against  himself,  may  have  none  at  all  against  a  different  party  who  never  made 
any  acknowledgment.  But  when  the  party  truly  liable  makes  the  acknowledgment,  it 
can  have  no  effect  on  the  question  of  fact  whether  the  debt  has  been  paid  or  not  paid, 
that,  in  making  the  acknowledgment,  the  party  considered  himself  liable  in  one 
character  or  upon  one  medium,  while  he  was  truly  liable  in  another. 

The  plea  that  the  defender,  being  an  executrix,  is  to  be  received  merely  as  a  trustee, 
and  that  no  acknowledgment  by  her  could  rear  up  a  prescribed  debt  against  the  estate 
of  the  Honourable  Simon  Fraser  her  son,  even  if  the  fact  were  proved  that  his  estate 
is  insolvent,  proceeds  on  a  fallacy,  which  would  render  the  objection  unavailing  even  in 
a  competition  with  the  creditors  of  Simon  Fraser.  The  whole  of  the  authorities 
referred  to  by  the  defender  relate  to  the  proof  by  the  oath  of  an  executor,  so  as  to  affect 
creditors  when  the  debt  is  prescribed  at  the  death  of  the  proper  debtor,  in  which  case  it 
may  be  maintained  that  the  party  claiming  as  a  creditor,  having  no  ex  fade  claim  at  all 
against  the  estate,  cannot,  by  the  oath  of  the  executor,  constitute  a  claim  so  as  to  affect 
the  creditors  on  the  estate. 

[697]  But  the  case  is  totally  different  in  regard  to  debts  which  are  confessedly  exist- 
ing, and  completely  proved,  at  the  death  of  the  debtor.  Then  the  debt  becomes  the 
debt  of  the  executor  and  of  the  estate,  which  the  executor  is  bound  to  manage  beneficially 
for  the  interest  of  all  concerned,  and  is  not  bound  to  put  the  parties  to  the  expence  of 
actions  for  every  debt  which  may  be  due.  In  this  case  the  document  of  debt  was  exist- 
ing in  full  force  when  the  defender  took  upon  herself  the  character  of  executor  or 
administrator  to  her  son,  as  no  prescription  had  then  run,  and  she  could  have  been 
compelled  to  make  payment  by  legal  diligence,  which  was  rendered  unnecessary  by  her 
repeatedly  acknowledging  the  debt,  and  making  payment  of  the  interest. 

But  there  were  also  acknowledgments  by  the  defender  after  the  six  years.  In  the 
letter  of  2d  December  1815,  she  said  Captain  Fraser  would  pay  the  interest  in  futwre; 
and  although  his  draft  on  the  new  firm  was  within  the  six  years,  he  made  no  payment  to 
the  pursuer  till  after  the  six  years.  The  payments  by  him  were  the  same  as  by  the 
defender  herself;  and  it  is  of  no  importance  whether  they  were  made  from  funds 
coming  into  his  hands  before  the  expiry  of  the  six  years  or  after.  The  second  year's 
interest  was  not  exigible  until  the  complete  expiry  of  the  currency  of  the  sixth  year ; 
the  last  of  it  must  therefore  have  been  paid,  in  every  view,  subsequent  to  the  expiry  of 
the  sixth  year.  The  presumption  of  payment  therefore  within  the  six  years  is 
completely  removed.  It  has  been  decided  that  the  acknowledgment  of  the  subsistence 
of  a  debt  upon  the  last  day  of  the  six  years  obviates  the  plea  of  prescription ;  BdV^ 
Bankrupt  Law^  vol.  i.  p.  307  ;  and  surely  the  admission  that  interest  was  paid  up  to  the 
last  moment  of  the  six  years  is  of  itself  quite  sufficient,  independently  of  the  circum- 
stance that  payment  was  truly  not  made  till  a  considerable  time  after  the  lapse  of  the 
six  years. 

•  The  letter  by  the  defender  of  26th  November  1816  contains  an  acknowledgment 
perfectly  sufficient  to  obviate  the  plea  of  prescription ;  for  although  she  states,  for  the 
first  time,  the  unfounded  opinion  that  the  bill  was  claimable,  not  from  the  estate  of  her 
son,  nor  even  from  the  estate  of  Fraser  and  Houstoun,  but  ifrom  Houstoun's  executors, 
still  she  admits,  in  explicit  terms,  that  it  was  still  due ;  and  such  being  the  admission, 
the  fact,  or  its  legal  import,  cannot  be  at  all  varied  by  the  erroneous  opinion  she 
professed  to  entertain  as  to  her  being  liable  for  it. 

The  Court  adhered. 

[S.C.,  3  S.  328.] 
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No.  176,  F.C.  N.S.  VII.  698.    1  Feb.  1825.    UtDiv. 

J.  Berry  and  Trustee,  Suspenders. — Moncreiff,  Pyp^- 

J.  Whyte  and  C.  Ferrier,  Bespondenta. — Sobertson,  Ja.  Miller. 

Bankrupt — Sequegtration, — After  rejection  of  a  claim  by  the  trustee  on  a  sequestated 
estate,  which  is  not  complained  of,  the  claimant  cannot  be  listened  to  in  an  objection 
to  the  statutory  discharge.  2.  Such  a  claim  cannot  be  verified  by  the  oath  of  the 
creditor  himselfi  whose  estate  is  sequestrated,  but  by  the  oath  of  the  trustee  on  bii 
estate. 

Berry,  who  had  been  trustee  on  the  sequestrated  estate  of  the  Scotch  PateBt 
Cooperage  Company,  having  afterwards  become  bankrupt,  his  estate  was  sequestrated 
on  tiie  15th  February  1822 ;  and  those  of  his  creditors  whose  claims  had  been  sustained 
having  unanimously  agreed  to  a  compoaition  which  he  offered,  application  was  made  bj 
him  (14th  May)  with  the  concurrence  of  his  trustee,  for  approval  of  it^  and  for  a 
discharge. 

Thereafter,  the  respondent,  Whyte,  a  partner  of  the  Scotch  Patent  Cooperage 
Company  (which  was  under  sequestration,  and  on  which  the  other  respondent^  Ferrier, 
was  now  trustee)  lodged  a  claim  with  the  trustee  and  commissioners  on  Berry's  estate, 
accompanied  by  an  oath,  in  which  he  deponed:  that  Berry  was  indebted  to  the 
Cooperage  Company  in  sums  to  the  amount  of  about  L.30,000,  which  he  had  incurred 
by  gross  misconduct  while  acting  as  trustee  on  that  estate.  This  claim  was  rejected  by 
Berry's  trustee  and  commissioners,  first  on  the  7th,  and  afterwards  on  the  13th  of  Jane; 
and  no  complaint  was  made  to  the  Court  by  petition  on  the  part  of  Whyte  against  these 
rejections.  In  November  following,  Ferrier  ndsed  an  ^ction  of  count  and  reckomog 
against  Berry. 

Pending  this  action,  Whyte  and  Ferrier  made  appearance  in  the  application  for 
discharge,  and  opposed  it  on  the  ground  of  the  claims  above  mentioned  against  Berry; 
and  the  present  question  related  to  the  competency  of  this  objection  at  this  stage  of  ^e 
proceedings. 

It  was  maintained  by  Berry — let,  That  the  objection  (supposing  it  to  be  well 
founded)  came  too  late.  That  the  question  of  concurrence  must  depend  upon  the  state 
of  matters  at  the  date  of  [699]  presenting  to  the  Court  the  petition  for  approval  of  the 
discharge ;  but,  as  at  this  time  the  objectors  had  not  acquired  even  a  right  to  vote,  thsj 
could  not  be  entitled,  at  any  later  period,  to  interfere  and  overturn  what  had  been 
already  regularly  done.     The  rule  pendente  lite  nihil  innovandum  applied  to  this  case. 

Mly,  That  the  respondents  had  not  qualified  themselves  as  creditors  in  the  manner 
prescribed  by  the  Act,  so  as  to  enable  them  to  vote.  The  Act  requires  (sect  43)  that  ^ 
oath  of  verity  should  be  taken  by  the  creditor ;  and  the  creditor  here  was  not  Ur. 
Whyte,  who  had  been  divested  by  the  sequestration,  and  by  whom  the  oath  was 
emitted,  but  Mr.  Ferrier,  the  trustee  on  his  sequestrated  estate,  by  whom  no  oath  was 
taken;  Bell,  vol  ii.  p.  376  and  471;  M*Eellar  against  Templeton,  22d  June  1805. 
And— 

Zdly,  That  the  respondent's  claim  had  been  rejected  by  a  judgment  of  the  trustee 
and  commissioners,  which  had  not  been  appealed  from  by  petition  to  the  Cooit; 
whereas  it  was  settled  law  that  a  creditor  who  does  not  so  petition  against  a  judgment 
rejecting  his  claim  is  to  be  held  as  struck  off  the  Hst  of  creditors;  £^,  voL  ii.  p.  468; 
Konald  M'Nicol,  1820,  not  reported. 

Answered — \st.  The  words  of  the  statute  are  express  (sect.  59)  in  requiring  that  die 
composition  shall  not  only  be  '' assented  to  by  nine-tenths  of  the  creditors  who  attended 
by  themselves,  or  by  others  authorized  by  them,  at  the  meeting  last  mentioned"  (the 
meeting  of  creditors  for  considering  the  offer)  but  "  by  nine-tenths  of  all  the  crediton 
who  have  produced  grounds  of  debt  or  interests,  and  oaths  of  verity."  The  meaning  of 
the  passage  referred  to  by  Mr.  Bell  is  not  that  opposition  comes  too  late  when  the 
question  of  discharge  is  before  the  Court ;  but  that,  from  that  time,  the  discussion  moat 
take  place  before  the  Courts  to  be  decided  according  to  the  rules  prescribed  by  the 
statute. 

2eZ,  In  the  passage  in  Mr,  Bell  referred  to,  it  is  stated  that  "  perhaps  the  bankrapt 
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onght  to  swear  also."  But  Mr.  Whyte's  claim  was  not  a  mere  claim  of  damages,  but 
was  founded  on  Berry's  original  obligation  to  account  for  the  estate  committed  to  his 
trust ;  besides  which,  Whyte  was  expressly  authorized  by  Mr.  Ferrier,  the  trustee,  to 
make  the  claim  in  question. 

Sdf  The  rejection  of  the  claim  by  the  trustee  and  commissioners  on  Berry's  estate 
was  not  such  a  resolution  as  could  become  final.  In  order  to  have  this  ^ect,  it  is 
necessary  that  publicity  should  be  given  by  printed  notice  (sect  45).  In  this  way, 
Cfeditors  whose  claims  are  disallowed  are  put  on  their  guard,  so  that  they  have  an 
opportunity  of  objecting  to  the  judgment ;  but  no  such  notice  was  given  in  the  present 


T?ie  Court  were  unanimously  of  opinion  that  the  rejection  of  the  claim  by  Berry's 
trustee  was  &tal  to  the  competency  of  the  present  opposition,  as  no  complaint  had  been 
made  against  it,  and  the  complainers  having  thus  no  title  to  appear.  A  majority  of 
their  Lordships  were  also  of  opinion  that  [700]  the  oath  was  irregular,  in  respect  that 
it  ought  to  have  been  taken  by  Ferrier,  the  trustee;  but  Lord  OUlies  thought  that 
Whyte  was  the  proper  party  to  take  the  oath.  It  was  observed,  however,  by  Lord 
Balgray^  that  the  judgment  of  the  trustee  rejecting  the  claim,  although  conclusive  in 
the  present  question,  would  not  affect  the  question  in  the  action  of  count  and  reckoning. 

The  Court,  by  their  first  interlocutor,  '^  approved  of  the  composition,  &c. :  Found 
the  said  John  Berry  discharged  of  all  debts  contracted  prior  to  the  date  of  the  sequestra- 
tion, except  as  to  payment  of  said  composition  in  the  said  bond,  and  decerned, 
&C."  And,  upon  advising  a  reclaiming  petition  for  Whyte  and  Ferrier,  with 
answers,  they  "refused  the  prayer  thereof,  reserving  entire  to  the  petitioner, 
Charles  Ferrier,  all  claim  competent  to  him  against  George  Robertson  "  (the  cautioner 
for  Berry  as  trustee  in  the  sequestration  of  the  Scotch  Cooperage  Company  estates ) ; 
'*  and  also  reserving  to  the  said  Charles  Ferrier  his  right  to  a  composition  with  the 
said  John  Berry's  other  creditors  in  the  present  sequestration,  to  such  amount  as  he 
may  be  able  to  constitute  in  his  action  of  count  and  reckoning  against  the  said  John 
Berry,  as  former  trustee  on  the  Scotch  Patent  Cooperage  Company's  estates." 

[S.C.,  3  S.  336  ;  affirmed,  2  W.  &  S.  93.] 
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Andekson,  Child,  and  Child,  Pursuers. — Qreenahidda. 

Pott  and  M'Millak,  Defenders. — Forsyth. 

Arredment — Cautioner — Ship, — Cautioners  in  loosing  an  arrestment  of  a  ship,  on  a 
dependence,  liable  for  the  value  as  at  the  date  of  loosing  the  arrestment,  although 
the  decree  may  not  have  been  obtained  for  a  length  of  time. 

Anderson,  Child,  and  Child,  merchants  in  Liverpool,  used  arrestments  to  found 
jurisdiction  against  Abiel  Wood,  merchant  in  America,  for  whom  they  had  been  agents ; 
and  afterwards  brought  an  action  against  him,  on  the  dependence  of  which  they  raised 
arrestments ;  and  among  other  effects  (28th  March  1807)  arrested  an  American  vessel, 
then  lying  at  Greenock,  belonging  to  Wood.  Pott  and  McMillan,  merchants  in  Glasgow, 
became  cautioners  (7th  April  1807)  in  the  loosing  of  the  arrestments ;  and  bound  them- 
selves, jointly  and  severally,  as  cautioners  and  sureties  for  Wood,  "  that  he  shall  make 
furthcoming  to  William  Anderson,  and  Eowland  Child,  and  Baddeley  Child,  all  of 
Liverpool,  &c.  the  ship  "  Union  "  of  Wescasset,  belonging,  either  in  whole  or  in  part,  to 
the  said  Abiel  Wood,  junior,  with  her  whole  furniture  and  apparelling,  boats,  &c.  as 
she  presently  lies  in  the  roads  of  Greenock." 

In  the  action  on  the  dependence  of  which  the  arrestments  had  been  used,  an  interim 
decree  was  obtained  on  23d  February  1822,  for  L.2005,  Is.  with  interest  from  10th 
October  1805.  On  this  decree,  and  on  the  bonds  of  caution  for  loosing  the  arrestments, 
Anderson,  Child,  and  Child,  raised  an  action  against  Wood,  and  Pott  and  McMillan,  for 
payment  of  the  sums  arrested ;  "  and  to  make  furthcoming,  payment,  and  delivery,  to 
the  pursuers  of  the  said  ship '  Union '  of  Wescasset^  with  her  furniture,  apparelling,  boatSi 
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Sec  as  she  lay  in  the  roads  of  Greenock  at  the  date  of  said  arrestment,  arrested  in  yirtoe 
of  the  eze-  [704]  -cution  of  arrestment  last  before  narrated,  or  of  such  share  of  the  said 
ship  and  appurtenances  as  pertained  at  the  time  to  the  said  Abiel  Wood,  junior,  or  to 
make  payment  of  the  value  thereof,  as  the  same  shall  be  ascertained." 

The  defences  were,  1.  That  the  defenders  were  only  bound  to  make  the  ship,  or  such 
part  of  her  as  pertained  to  Mr.  Wood,  or  the  value,  furthcoming,  as  at  the  date  of  tiie 
present  action ;  and,  2.  That  the  burden  of  proving  that  value  lay  upon  the  pursueisi 

Lord  M'Kenzie,  Ordinary,  "  Finds  the  defenders  liable  to  the  pursuers  for  the  value 
of  the  vessel  in  question,  at  the  time  of  loosing  the  arrestment  libelled  on,  in  1807 ;  and 
ordains  the  defenders  to  give  in  a  condescendence  of  the  value  of  said  vessel  at  thtt 
period." 

The  defenders  peiiHoned^  and  pleaded — The  pursuers  arrested  the  ship,  as  they 
allege,  legally ;  and  the  defenders  carried  her  off  by  a  form  of  proceeding  which  the  lav 
authorises.  The  question,  therefore,  is,  what  did  the  pursoers  lose  by  the  interference 
of  the  defenders  1  The  process  of  furthcoming,  in  such  a  case,  is  truly  of  the  nature  of 
an  action  of  damages  on  account  of  that  interference.  The  pursuers  can  only  demand 
id  quod  interest^  or  their  own  actual  loss;  they  have  no  claim  for  a  eokUiumt 
because  the  defender  acted  lawfully.  In  such  a  case,  it  is  of  no  importance  to  inquire 
what  Mr.  Wood  gained  by  the  interference  of  the  defenders ;  they  intended  to  do  him 
service  in  a  lawful  way,  and  they  had  a  right  to  do  so. 

The  vessel  could  not  have  been  sold  if  the  arrestment  had  not  been  loosed,  as  the 
Court  have  no  power  to  sell  a  vessel,  more  especially  one  belonging  to  a  foreigner,  which 
has  been  attached  merely  in  security  of  a  debt  which  he  disputes ;  and  indeed  no  bene- 
ficial title  could  have  been  given  to  the  property,  as  she  could  have  had  no  British 
renter.  The  words  of  the  bond,  "  as  she  presently  lies  in  the  roads  of  Greenock,"  are 
merely  descriptive  of  the  subjects,  and  cannot  bind  the  cautioners  to  preserve  the  ship^ 
&C.  against  rotting  or  natural  decay,  which  the  pursuers  could  not  secure  by  the 
arrestment. 

The  arrestment,  even  in  execution,  constitutes  no  right  to  the  eflPects  of  the  creditor; 
Stadr^  b.  iii.  tit.  1,  sect.  39 ;  this  is  done  by  the  decree  of  furthcoming,  which,  being  a 
judicial  assignation,  renders  the  arresting  creditor  the  assignee ;  and,  consequently,  puts 
him  in  the  place  of  the  debtor ;  Stair,  b.  iii.  tit.  1,  sect.  33,  42 ;  Ersk.  b.  iii  tit.  6,  sect 
15 ;  Bank.  o.  iii.  tit.  1,  sect  39 ;  BdPs  Bankrupt  Law,  vol.  iL  p.  70 ;  and  he  can  ask 
nothing  more  than  the  debtor  could  do,  and  must  be  subject  to  the  very  same  risks  to 
which  be  is  exposed.  If  the  debtor  himself  were  requiring  delivery  of  subjects  arrested 
free  from  all  diminution  in  value,  consequent  from  the  ravages  of  time  or  fluctuation  of 
[705]  the  market,  the  answer  would  be  satisfactory  that  these  were  risks  to  which  the 
proprietor  alone  was  liable.  A  similar  answer  would  be  conclusive  against  a  volunttiy 
assignee ;  and  there  seems  to  be  the  same  reason  why  it  should  be  equally  so  against  a 
judicial  assignee.  Accordingly,  all  that  the  arrester  can  get,  is  the  value  which  the 
goods  may  bring  in  the  public  market,  when  exposed  to  sale  after  the  decree  of  furth- 
coming; Erskine,  b.  iii.  tit.  6,  sect  17  ;  BeIVs  Bankrupt  Law,  vol.  iL  p.  72 ;  Muiihead 
against  Corrie,  I7th  February  1735,  Diet.  vol.  i.  p.  54. 

If  this  is  the  case  as  to  an  arrestment  in  execution  for  payment  of  a  present  debt,  a 
party  arresting  merely  in  security  of  a  disputed  debt  cannot  be  put  in  a  better  situation, 
or  be  entitled  to  demand  the  value  as  at  the  date  of  the  arrestment.  A  party  raising 
an  action  of  constitution  cannot  demand  caution  in  case  he  shall  obtain  decree ;  bnt  he 
may  use  arrestment ;  and  the  effects  must  remain  in  the  hands  of  the  arrestee  not  only 
till  the  debt  is  constituted  but  till  decree  of  furthcoming.  As  soon  as  the  debt  is  con- 
stituted, he  comes  into  the  situation  of  a  party  arresting  in  execution,  and  may  then,  by 
a  decree  of  furthcoming,  get  the  effects  exposed  to  sale ;  but  he  cannot  demand  moie 
than  the  value  which  they  bring  at  this  time,  and  cannot  compel  the  arrestee  to  pay  the 
higher  value  they  may  have  been  worth  at  the  date  of  the  arrestment  The  arrestee 
may  be  liberated  by  giving  up  at  the  decree  of  furthcoming  the  ipsa  corpora  in  the  state 
they  then  are ;  Stair,  b.  iv.  tit.  50,  sect  26. 

In  the  exercise  of  its  equitable  powers,  the  Court  may  permit  the  common  debtor  to 
get  delivery  of  his  goods  on  finding  caution,  to  make  them  furthcoming  in  the  event 
that  the  debt  shall  be  constituted  against  him,  and  decree  of  furthcoming  pronoanced. 
In  this  way  one  species  of  personal  obligation  is  just  substituted  for  another ;  so  that 
the  arrester  is  neither  in  a  better  nor  a  worse  condition.     He  does  not  get  caution  for 
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payment  of  the  debt.  All  that  he  acquires  is  an  obligation  to  make  the  goods  or  their 
value  furthcoming,  just  as  if  they  remained  in  the  hands  of  the  arrestee ;  Erskine^  b.  iii. 
tit.  6,  sect.  13 ;  Stair^  b.  L  tit  17,  sect.  8 ;  BelVa  Bankrupt  Law^  voL  ii.  p.  75 ;  and  if, 
after  the  loosing,  the  effects  remain  in  the  hands  of  the  arrestee,  the  creditor  may  pro- 
ceed against  him,  which  will  liberate  the  cautioner ;  Stair ^  b.  iii.  tit.  1,  sect.  35  ;  Ei'skine, 
b.  iii.  tit.  6,  sect.  13 ;  BelVs  Bankrupt  Law,  vol.  ii.  p.  75.  Heoce,  as  the  cautioner 
stands  in  place  of  the  arrestee,  and  the  arresting  creditor  in  that  of  the  debtor,  the 
creditor,  as  representing  the  proprietor,  must  be  exposed  to  all  the  losses  arising  either 
from  physical  causes,  the  fluctuation  of  markets,  or  the  acts  of  the  law ;  and  for  these 
the  caitioner,  who  stands  in  the  place  of  the  arrestee  or  custodier,  is  in  no  ways  respon- 
sible ;  Stair,  b.  iii  tit.  1,  sect.  37 ;  Rae  and  others  against  Neilson,  19th  November 
1742,  0.  Home,  No.  209 ;  Dirleton's  Doubts,  p.  13. 

[706]  The  pursuers  are  bound  to  prove  the  value  of  the  vessel  in  1807,  as  it  is 
incumbent  on  an  arrester  to  prove  the  amount  of  the  fund  arrested  ;  Erskine,  b.  iii.  tit. 
6,  sect.  16 ;  Stair,  b.  i.  tit.  17,  sect.  8 ;  Beira  Bankrupt  Law,  vol.  ii.  p.  72.  This  action 
resolves  into  an  action  of  damages  for  the  defenders  depriving  the  pursuers  of  a  ship 
which  they  arrested  ;  and  the  pursuers  must,  therefore,  prove  the  damages. 

The  pursuers  answered — The  ship  here  did  not  perish  damno  fatali ;  no  accident  is 
alleged  to  have  happened  to  her ;  she  was  delivered  up  to  Wood  in  good  condition ;  and 
he  employed  her  in  a  profitable  trade,  or  sold  her  at  her  value.  The  present  is  not  an 
action  of  damages,  but  a  simple  action  of  debt,  concluding  that  Wood,  as  principal 
debtor,  and  the  defenders  as  his  cautioners,  shall  implement  the  obligation  contained 
in  their  bond.  If  the  arrestment  had  not  been  loosed,  there  is  no  doubt  the  common 
debtor  would  have  concurred  in  a  sale,  and  given  security  for  the  price  in  the  event  of 
a  decree  against  him.  The  specific  obligation  of  the  defenders  was,  that  Wood  should 
make  the  vessel  furthcoming  as  she  then  lay  in  the  harbour  of  Greenock. 

In  the  arrestment  of  a  ship  there  is  not  properly  speaking  any  arrestee.  The  ship  is 
usually  in  possession  of  the  owner  by  himself  and  his  servants ;  and  the  effect  of  the 
arrestment  is  to  prevent  him  from  removing  her  from  the  port  where  she  is  arrested. 
On  his  finding  caution,  the  vessel  is  delivered  to  him  free  from  the  nexits  of  arrestment ; 
and  he  is  at  liberty  to  employ  her  as  formerly,  or  to  sell  her.  Wood,  therefore,  was  in 
the  situation  of  every  common  debtor  who,  after  finding  caution  for  loosing  an  arrest- 
ment, receives  from  the  arrestee  payment  or  delivery  of  the  debt  or  subject  arrested. 

If  an  arrester  could  close  his  depending  action  on  the  very  day  on  which  the  arrested 
sum  or  subject  is  delivered  to  the  common  debtor  in  consequence  of  the  loosing  of  the 
arrestment,  he  would  be  entitled  to  demand  from  the  cautioners  the  full  amount  of  the 
sum  paid,  or  the  identical  subject  arrested,  or  its  full  value  as  at  that  date.  But  the 
claim  against  the  debtor  being  ex  hypothesi  a  just  claim,  he  does  wrong  in  resisting  it. 
He  ought  to  allow  an  immediate  decree ;  but,  if  he  resists  for  years,  as  in  this  case,  he  is 
acting  unjustly  towards  his  creditors ;  and  it  would  be  contrary  to  every  sound  principle 
to  allow  his  injustice  to  have  the  effect  of  placing  his  cautioners  in  a  better  situation,  or 
his  creditor  in  a  worse  one,  than  if  he  had  acted  justly.  The  right  of  the  creditor  and 
the  obligation  of  the  cautioner  remain  unimpaired  by  the  common  debtor's  misconduct ; 
and,  therefore,  as  the  one  was  entitled  to  receive,  so  the  other  is  bound  to  pay  the  full 
amount  or  full  value  of  the  debt  or  subject  arrested  at  the  date  of  loosing  the  arrest- 
ment, whatever  may  have  become  of  it  after  it  has  come  into  the  hands  of  the  common 
debtor  through  the  intervention  of  the  cautioner. 

[707]  The  arrester,  no  doubt,  stands  merely  in  the  right  of  the  common  debtor  with 
regard  to  the  arrestee;  and  the  arrestee  is,  by  means  of  the  arrestment,  not  more 
extensively  nor  strictly  bound  than  he  was  originally  to  the  common  debtor ;  and  if  there 
is  no  loosing,  and  the  subject  remain  in  the  hands  of  the  arrestee,  the  arrester  can  claim 
nothing  more  from  him  than  the  value  of  the  subject  as  at  the  time  of  the  sale  under 
the  decree  of  furthcoming,  the  arrestee  being  merely  a  custodier  for  all  concerned.  But, 
when  there  is  a  loosing  of  arrestment,  there  is  a  total  change  not  only  of  the  parties  but 
of  their  obligations.  The  arrestee  ceases  to  be  bound  to  the  arrester,  and  may  deliver 
the  subject  arrested  to  the  common  debtor,  who  may  employ  it  profitably,  or  in  what 
manner  he  thinks  proper.  The  cautioner  is  not  bound  for  the  arrestee,  but  for  the 
common  debtor,  by  a  spontaneous  fiduciary  obligation.  It  is  because  he  is  a  cautioner 
for  the  common  debtor  that  he  is  bound  equally  with  him  to  the  arrester,  even  although 
the  subject  of  arrestment  should  perish  before  it  comes  into  the  hands  of  the  common 
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debtor.    There  is  no  authority  for  holding  that  the  cautioner  merely  repreaents  the 

arrestee,  and  is  liable  precisely  in  the  same  manner  and  to  the  same  eztentb    The 

cautioner  is,   no  doubt,  *' substituted  in  place  of  the  arrestment,  for  the  aneitei^i 

security  ;'*  but  it  does  not  follow  that  both  obligations  are  the  same.    The  cautioner  in 

a  loosing  of  an  arrestment,  is  liable,  so  far  "  as  was  in  the  hands  of  the  person  against 

whom  the  arrestment  was  used;"  Stair,  b.  L  tit.  17,  sect.  8,  not  merely  for  what  is  in 

the  hands  of  the  common  debtor  at  the  date  of  the  action  of  furthcoming.     The  case  of 

Bae  against  Neilson,  ui  supra,  has  no  relation  to  the  obligations  of  a  cautioner ;  but  so 

far  as  it  bears  on  this  case,  it  is  against  the  defenders,  as  the  ship  was  made  good  to 

Wood,  which  was  the  finding  in  that  case,  that  the  arrestees  were  liable  for  the  value  of 

effects  arrested,  not  in  their  hands  at  the  time,  but  in  those  of  their  factors  abroad,  eo 

far  "  as  the  same  had  been  made  good  to  them  by  these  factors."    It  was  also  found  in 

that  case,  that  the  supervenient  profits  were  carried  from  the  date  of  the  arrestmeok 

This,  though  just  as  to  an  arrestee,  would  be  ux^ust  as  to  a  cautioner.     For,  as  the 

arrester  is  liable  to  suffer  through  the  loss  or  deterioration  of  the  subject  while  it 

remains  in  the  hands  of  the  arrestee,  so  he  is  entitled  to  any  increase  of  value.     Bat 

the  cautioner  is  not  liable  for  any  profits  made  by  the  common  debtor  after  he  has 

obtained  possession  by  the  loosing  of  the  arrestment ;  he  is  merely  liable  for  the  value 

which  came  into  the  debtor's  hands  in  reliance  on  his  obligation. 

The  Ordinary's  interlocutor  does  not  necessarily  fix  on  whom  the  onus  probandi  lies ; 
but  it  clearly  lies  on  the  defenders,  who  have  the  means  of  knowing  every  thing  relative 
to  the  vessel.  Wood,  who  is  called  as  a  defender,  could  not  decline  to  state  the  value, 
and  they,  as  his  cautioners,  are  bound  to  do  what  was  incumbent  on  him.  They  are 
not  entitled  to  plead  their  own  ina-  [708]  -bility  to  fulfil  their  obligation  in  temdnis  as 
a  ground  for  placing  the  pursuers  in  a  worse  state. 

ThB  Court  unanimously  adhered. 

[S.C.,  3  S.  347;  cf.  7  S.  499;  10  S.  534;  11  S.  778;  12  S.  301,  518.] 


No.  179.  F.C.  N.S.  VIL  708.    5  Feb.  1825.     1st  Div.-Lord  Eldin. 

Janibt  Eobkrts,  Advocator. — Brov?nlee. 

Robert  Fife,  Session- Clerk  and  Kirk  Treasurer  of  the  Parish  of  Linlithgow, 

Bespondent. — Jeffrey,  G,  Napier. 

Jurisdiction — Poor — Aliment. — Found  that  the  heritors  and  kirk-session  are  the  sole 
judges  of  the  amount  of  aliment  of  the  natural  child  of  a  pauper ;  but  that  the  aliment 
so  awarded  must  draw  back  to  the  birth  of  the  child. 

Janet  Roberts  was  delivered  of  a  natural  child  on  the  30th  July  1819  to  a  person  of 
the  name  of  John  Brown,  who  immediately  absconded.  About  two  years  afterwards, 
having  discovered  where  he  was,  she  obtained  decree  against  him  for  L.6  per  annum  of 
aliment  till  the  child  should  arrive  at  the  age  of  twelve  years,  and  L.2  for  inlying 
ezpences ;  but  Brown  having  again  absconded,  she  brought  an  action  against  the  kirk- 
session  of  Bathgate  and  Linlithgow,  concluding,  that  one  or  other  of  them  should  be 
ordained  to  pay  the  above  sums,  or  such  other  aliment  as  might  be  thought  proper. 
Lord  Meadowbank  pronounced  an  interlocutor  (2d  March  1824,)  by  which  he  found 
that  she  was  unable  to  support  her  child ;  that  the  parish  of  Linlithgow  was  liable  to 
aliment  it,  the  mother  having  had  her  last  legal  residence  in  that  parish  prior  to  its 
birth ;  and  decerned  against  the  kirk-session  '*  for  payment  to  the  pursuer  of  the  sum  of 
L.1,  lis.  6d.  of  inlying  charges,  and  of  the  sum  of  L.6  sterling  yearly,  in  name  of 
aliment  for  said  child,  payable  quarterly  and  per  advance ;  beginning  the  first  quarter's 
payment  as  on  30th  July  1819,  for  the  quarter  immediately  succeeding,  and  so 
[709]  forth  quarterly,  and  per  advance,  ay  and  until  the  child  shall  attain  the  sge  of 
twelve  years  complete,  and  for  interest  on  said  quarterly  payments." 

This  interlocutor  was  subsequently  altered,  in  so  far  as  it  found  the  kirk-session 
liable  in  the  specific  sums  of  aliment,  "  reserving,  however,  to  the  pursuer  to  make  ap- 
plication to  the  kirk -session  to  modify  the  amount  of  her  own  inlying  charges  and  of  the 
aliment  of  her  child ;  and  thereafter  to  proceed  as  she  may  be  advised." 
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This  interlocutor  having  become  final,  she  presented  a  petition  to  the  kirk-session  to 
modify  the  aliment  They  modified  the  same  to  58.  per  month  from  the  23d  August 
1823,  being  the  date  of  her  first  application,  and  L.1  for  inlying  charges.  Against  this 
judgment  she  presented  a  bill  of  advocation ;  upon  advising  which  with  answers,  Lord 
Eldin  (10th  December  1824)  remitted  with  instructions  to  the  kirk-session  to  recal  their 
judgment^  "  and  to  modify  the  complainer's  inlying  charges  and  the  aliment  of  her  child 
at  the  sums,  and  for  the  period  of  duration,  specified  in  Lord  Meadowbank's  interlocutor 
of  2d  March  last.'' 

Fife,  on  the  part  of  the  kirk-session,  reclaimed,  and  pleaded — 
It  is  not  competent  for  this  Court  to  interfere  with  the  judgment  of  the  kirk-session 
modifying  the  quantum  of  aliment.     By  all  the  Acts  of  Parliament  regarding  the  poor- 
laws,  the  management  and  appropriation  of  the  funds  for  the  support  of  the  poor  have 
been  invariably  vested  in  the  heritors  and  kirk-sessions  of  each  particular  parish ;  stat. 
1579,  c.  74;  1669,  c  16;  1672,  c.   18;  royal  proclamation  of  William  IIL,  March 
1695,  ratified  by  stat.  1695,  c.  43;  stat.  1698,  c.  41.     Under  these  various  Acts  the 
exclusive  privileges  of  the  heritors  and  kirk-sessions  in  modifying  the  quantum  of 
aliment,  and  ascertaining  the  proper  objects  of  charity,  have  been  confirmed  by  a  long 
train  of  decisions;  Paton  against  Adamson,  20th  November  1772;  Coldingham  against 
Dunse,  28th  July  1779;  Scott  against  Thomson,  13th  November  1818  ;  Eichmond  and 
others  against  Abbey  parish  of  Paisley,  29th  November  1821 ;  Commissioners  of  supply 
of  Wigtonshire  against  heritors  and  kirk-session  of  St.  Qaivoz,  &c.  21st  February  1823. 
It  would  be  most  inexpedient  to  take  this  matter  out  of  the  hands  of  the  heritors 
and   kirk-session.      Every  individual    case   mast   be    decided  according  to  its  own 
circumstances ;  and  they  are  the  persons  best  qualified  to  make  such  enquiries  as  are 
requisite  to  enable  them  to  judge  what  the  aliment  should  be.     The  same  rule  is  not 
applicable  to  a  claim  of  this  kind  upon  the  parish  funds,  as  that  which  is  adopted 
against  the  father  of  the  child.     The  mother  is  bound  to  contribute  her  assistance  to 
support  the  child ;  and  it  is  only  in  the  event  of  her  being  unable  to  do  so  that  any 
claim  exists  against  the  parish.    But,  besides,  the  aliment  awarded  by  the  kirk-session 
in  the  present  case  is  perfectly  sufficient. 

[710]  With  regard  to  the  duration  of  that  aliment,  this  also  is  left  with  the  kirk- 
session  ;  and  it  is  obvious  that  to  fix,  as  the  Lord  Ordinary  has  done,  its  continuance 
till  12  years  of  age,  is  deciding  without  the  possibility  of  knowing  whether  the 
circumstances  may  require  this.  The  advocator  may  make  her  decree  effectual  against 
the  father,  or  she  may,  long  ere  the  12  years  are  elapsed,  be  able  to  support  the  child 
herself.  In  either  of  which  cases,  there  could  be  no  demand  against  the  parish ;  neither 
ought  it  to  draw  back  beyond  the  date  of  the  application  made  to  the  kirk-session. 

Answered — There  is  nothing  in  the  objection  of  incompetency;  nor  do  the 
authorities  support  the  objection.  The  Act  1672  does  not  relate  to  this  point,  but 
solely  to  raising  of  funds  for  support  of  the  poor.  In  the  case  of  Paton,  all  that  was 
decided  was,  that  the  sheriff  was  not  entitled,  in  the  first  instance,  to  fix  the  quantum 
of  aliment.  The  case  of  Scott  against  Thomson  is  rather  an  authority  in  favour  of  the 
respondent  than  against  her.  In  the  case  of  Richmond  and  Others  against  Abbey 
Parish  of  Paisley,  the  Court  found  that  the  sheriff,  or  inferior  judicatures,  had  no 
power  of  review  of  the  proceedings  of  the  kirk-session ;  but  reserved  to  the  parties  to 
bring  the  proper  action  before  this  Court;.  Neither  is  the  case  of  St.  Qui  vox  applicable. 
The  ground  of  decision  there  was,  that  the  pauper  was  a  state  criminal,  liable  to  be 
maintained  at  the  expence  of  the  Crown.  There  are  various  cases  where  this  Court  has 
reviewed  the  proceedings  of  the  kirk-sessions;  Higgins  against  Barony  Parish  of 
Grlasgow,  9th  July  1824.  With  regard  to  the  amount  of  the  aliment,  that  modified  is 
altogether  insufficient.  The  respondent  has  nothing  of  her  own  to  support  herself,  and 
is  unable  to  earn  enough  for  that  purpose.  The  duration  of  the  aliment  should  be 
drawn  back  to  the  birth  of  the  child,  instead  of  the  date  of  the  first  application  to  the 
kirk-session ;  and  it  should  continue  till  the  child  arrived  at  the  age  of  twelve ;  Murray 
against  Craik,  Summer  Session  1817,  not  reported. 

T?ie  Court  remitted  to  the  Lord  Ordinary  to  recal  'Hhe  interlocutor  reclaimed 
against,  and  to  approve  of  the  aliment  to  the  child  as  modified  by  the  kirk-session,  with 
this  addition,  that  the  said  aliment  shall  draw  back  to  the  period  of  the  birth  of  the 
child ;  but  to  find  no  expences  due  to  either  party." 
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No.  180.  F.C.  N.S.  VII.  711.     10  Feb.  1825.     Ist  Div. 

William  Miller  ajid  Others,  Pursuers. — Mancreiff,  J.  L  Henderson. 

Brand,  Defender. — 0.  J.  Bell,  Skene, 

Statute — 33  Cfeo,  III.  c.  34,  sect,  10. — The  preses  of  a  friendly  society  having  lodged 
its  funds  in  a  bank  on  a  deposit-receipt  in  his  own  name,  which  he  blank  indornd, 
and  delivered  to  the  treasurer ;  upon  the  bankruptcy  of  the  preses,  the  bank  hsTiitg 
refused  to  pay  the  amount  to  the  society,  on  account  of  claims  of  compensatian 
which  they  had  against  him  as  an  individual, — the  society  were  found  entitled  to 
rank  preferably  upon  the  bankrupt  estate  for  the  amount,  under  the  above  statute. 

Mr.  Richardson,  provost  of  the  burgh  of  Lochmaben,  was  elected  preaes  of  the 
Affectionate  Society  there,  a  friendly  association  constituted  under  the  statute  which 
regulates  friendly  societies.  Mr.  Eichardson,  not  only  as  preses  of  the  society,  bat 
having  occasion  almost  weekly  to  be  in  Dumfries,  was  generally  entrusted  with  the 
management  of  such  cash  transactions  as  the  society  had  with  the  banks.  The  mode 
which  he  adopted  in  depositing  the  society's  money  in  the  bank  was  by  taking  a  receipt 
in  his  own  name  for  the  amount,  which  he  blank  indorsed,  and  gave  to  the  treasurer. 
These  deposit-receipts  were  lodged  by  the  treasurer  in  the  society's  strong  box;  and 
they  were  only  used  upon  an  order  of  the  society  to  that  effect. 

Mr.  Eichardson  having  failed,  his  estate  was  sequestrated.  At  this  time  the 
society  had  in  their  possession  three  deposit-receipts  of  the  Bank  of  Scotland  for 
different  sums,  amounting  together  to  L.117,  in  the  name  of  Mr.  Richardson,  bnt 
blank  indorsed  by  him.  On  presenting  these  receipts  to  the  Bank,  payment  was 
refused  by  the  agent,  on  the  ground  of  certain  bills  which  Mr.  Richardson  had 
discounted  with  the  Bank,  and  which  were  not  retired ;  and,  as  the  agent  was  obliged 
to  make  good  the  amount  of  these  bills,  he  considered  himself  entitled  to  retain  the 
deposit-receipts  in  question  for  his  own  indemnification. 

A  claim  was  then  lodged  in  name  of  the  treasurer  and  committee  of  management  of 
the  society  with  the  trustee  on  Mr.  [712]  Richardson's  sequestrated  estate,  claimii^  to 
be  ranked  preferably  upon  the  bankrupt  funds  for  the  amount  of  these  deposit-receipts, 
in  terms  of  the  10th  section  of  the  33  Geo.  IIL  c.  54.  The  trustee  refused  to  rank  Ihe 
claim  preferably,  on  the  ground  that  it  did  not  come  under  the  clause  of  the  Act 
founded  on.  The  bankrupt  did  not  receive  the  money  in  virtue  of  his  office  as  proses 
of  the  society,  but  was  merely  entrusted  with  the  money  for  the  purpose  of  lodging  it  in 
the  Bank  of  Scotland's  office  in  Dumfries. 

The  society  presented  a  petition  and  complaint  against  this  judgment  of.  the 
trustee ;  and  pleaded — The  fact  that  the  deposits  were  made  from  the  funds  and  for 
behoof  of  the  society  is  proved  by  the  minutes  of  the  society  and  the  declaration  of  the 
bankrupt  at  his  examination ;  and  it  is  also  proved  that,  at  the  time  these  deposits  were 
made,  Mr.  Richardson  was  preses  of  the  society. 

The  33  Geo.  III.  c.  54,  was  passed  for  the  encouragement  and  relief  of  friendly 
societies.  It  provides,  '*  That  if  any  person  appointed  to  any  office  by  any  such  society, 
and  being  entrusted  with,  or  having  in  his  hands  or  possession,  any  money  or  effects 
belonging  to  such  society,  or  any  security  relating  to  the  same,  shall  die  or  become 
bankrupt  or  insolvent,  his  executors  or  administrators,  assignee  or  assignees,  shall  either 
after  forty  days  after  demand  made  by  the  order  of  any  such  society,  or  the  major  part 
of  them,  assembled  at  any  meeting  thereof,  deliver  over  all  things  belonging  to  such 
society  to  such  person  or  persons  as  such  society  shall  appoint ;  and  shall  pay  out  of  the 
assets  or  effects  of  such  person  all  sums  of  money  remaining  due,  which  such  person 
received  by  virtue  of  his  said  office,  before  any  of  his  other  debts  are  paid  or  satisfied ; 
and  all  such  assets  and  effects  shall  be  bound  to  the  payment  and  discharge  thereof 
accordingly." 

This  clause  of  the  Act  clearly  applies  to  the  present  case.  Mr.  Richardson  held  the 
office  of  preses  of  the  society — ^it  was  in  virtue  of  that  office  solely  that  he  was  infimsted 
with  a  superintendence  of  the  cash  transactions  of  the  society.  If  he  had  not  been  an 
office-bearer,  the  society  would  not  have  thought  of  giving  him  the  charge  of  depodtiiig 
the  money,  and  would  not  have  been  justified  in  doing  so.    The  Act  alludes  to  no 
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particular  officer — it  refers  merely  to  a  person  appointed  to   "any  office."    The  3d 
article  of  the  society  regulations,  which  provides  for  the  election  of  the  preses,  points 
oat  the  duty  of  that  office  to  be  *'  to  superintend  the  whole  affairs  of  the  society,  by 
keeping  order  at  the  several  meetings  thereof,  and  concurring  with  the  other  office- 
bearers in  inspecting  the  books,  and  in  taking  care  of  the  cash  and  other  effects 
belonging  to  the  society,"  &c. ;  and  the  preses  kept  one  of  the  keys  of  the  strong-box 
of  the  society.     And  it  is  also  provided,  by  one  of  the  rules,  *'  That  no  money  shall  at 
any  time  be  taken  [713]  out  of  the  box  on  aoy  account  whatever,  without  an  order 
signed  by  the  preses  and  office-bearers,  or  at  least  by  the  preses,  treasurer,  stewards,  and 
clerk."     All  these  office-bearers  had  a  joint  charge  of  the  funds  of  the  society ;  and 
when  any  part  of  such  funds  came  into  the  hands  of  any  of  them  by  virtue  of  his  office, 
the  society  thereby  became  entitled  to  the  security  affonled  by  the  statute.     The  eighth 
section  of  the  statute  shews  that  it  was  meant  to  apply  to  all  officers  of  the  society, 
"  who  shall  have  or  receive  any  part  of  the  money,  effects,  or  funds  of  the  society,  or 
shall  in  any  manner  have  been,  or  shall  be  entrusted  with  the  disposition,  manage- 
ment, or  custody  thereof,"  &c     Mr.  Richardson  did  not  receive  the  money  upon  any 
contract  of  loan  as  an  individual,  but  was  merely  entrusted  with  it   for  a  specific 
purpose  in  his  character  of  the  preses  of  the  society ;  and  he  therefore  comes  under  the 
terms  of  the  statute. 

The  society  having  qualified  in  terms  of  the  statute,  and  their  rules  and  regulations 
having  been  confirmed  by  the  quarter-sessions  in  terms  of  the  Act,  they  are  entitled  to 
plead  the  benefit  of  it,  and  under  it  are  entitled  to  a  preference  over  the  bankrupt  funds. 
Upon  obtaining  that  preference,  they  will  assign  their  right  and  interest  in  the  deposit 
receipts  to  the  trustee. 

Answered  for  the  trustee — By  the  constitution  of  the  society,  the  custody  of  the 
funds  was  committed  to  a  treasurer,  under  the  control  of  a  preses,  stewards,  &c.  A 
treasurer  accordingly  was  yearly  elected ;  and  he  alone  was  the  officer  entrusted  with  the 
funds.  Mr.  Richardson  never  was  treasurer ;  but  he  held  the  office  of  preses.  At  the 
time  of  his  bankruptcy  he  did  not  hold  the  sums  now  claimed  in  virtue  of  his  office  of 
preses.  His  trust  under  the  society  with  regard  to  these  sums  ceased  as  soon  as  he  had 
paid  the  money  into  the  bank,  and  delivered  the  check  to  the  treasurer  of  the'  society ; 
80  that  the  money  was  not  in  the  hands  of  the  bankrupt,  but  had  been  safely  deposited 
with,  and  lent  to,  the  bank,  according  to  the  society's  instructions ;  and  the  bank  receipt 
remained  in  the  possession  of  the  society.  No  doubt,  from  the  manner  in  which  the 
money  was  vested,  Mr.  Richardson  did  remain  debtor  for  the  amount  of  the  checks  to 
the  society ;  but  this  never  could  be  said  to  be  money  entrusted  to  the  bankrupt  in 
virtue  of  his  office  under  the  society.  It  was  the  same  as  if  money  had  been  lent  to  the 
bankrupt  on  his  bill,  which  clearly  could  not  have  brought  the  debt  under  the  operation 
of  the  Act.  If  the  society  did  not  mean  to  rely  upon  the  personal  credit  of  Mr. 
Richardson,  they  ought  to  have  ordered  the  money  to  be  lodged  in  name  of  the  society, 
or  of  the  proper  officer,  and  have  got  a  receipt  accordingly. 

It  was  not  because  Mr.  Richardson  was  preses  that  he  was  entrusted  with  depositing 
the  money  in  the  bank :  it  was  merely  from  its  being  more  convenient  for  him  to  carry 
the  money  to  [714]  Dumfries,  where  he  had  occasion  to  be  very  frequently ;  and  he  had 
been  in  the  custom  of  executing  similar  commissions  for  the  society  before  being 
appointed  to  the  office  of  preses ;  and  part  of  this  sum  had  been  paid  in  after  the  society 
had  been  virtually  dissolved,  and  the  office  of  preses  of  course  no  longer  existed, 
although  a  committee  of  management  had  been  appointed  to  wind  up  the  affairs,  and 
settle  ail  the  claims  of  the  society.  The  Act  only  applies  to  the  money  received  by  the 
proper  officer  (who  by  the  rules  of  this  society  was  the  treasurer)  and  remaining  in  his 
possession  in  virtue  of  his  office. 

The  Court  were  of  opinion  that,  as  there  could  be  no  doubt  with  regard  to  the 
identity  of  the  money  a^  belonging  to,  and  being  lodged  for  behoof  of,  the  society,  the 
society  was  entitled  to  recover  it ;  and  that,  in  these  circumstances,  the  provisions  of 
the  statute  applied.  They  therefore  sustained  the  claim  of  preference,  and  found  the 
respondent  liable  in  expences. 

[Cf.  Friendly  Societies  Act,  1876,  sect.  20  (2).] 
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Watson,  Pursuer.— -4.  M'NeUL 

Keay,  Defender. — Currie. 

Stat,  1^2  C^eo.  II L  c  38 —  Bastard — Aliment — Process. — Found  competent  for  the 
Lord  Ordinary  to  remit  a  bill  of  advocation  with  instructiona,  where  answers  have 
been  ordered,  although  the  respondent  has  declined  to  give  in  answers. 

Found  a  relevant  allegation,  on  the  part  of  the  defender,  in  an  action  for  ^1ifw«n^ 
of  a  bastard  child  at  the  instance  of  the  mother,  that  the  aliment  had  been  paid  to 
the  mother's  father,  in  whose  house  she  and  the  child  lived. 

The  defender  admitting  his  liability  for  the  aliment^  but  denying  the  patemitj, 
found  not  entitled  to  custody  of  the  child. 

Margaret  Watson  brought  an  action  before  the  Magistrates  of  Dundee  against 
George  Keay,  for  aliment  of  a  bastard  child,  of  which  he  was  stated  to  be  the  &ther. 
Keay,  while  he  denied  being  the  father  of  the  child,  admitted  his  liability  for  the 
aliment,  having  undertaken  this  obligation  to  serve  another  person ;  but  offered  to  prove 
that  he  had  already  paid  the  aliment  to  the  father  of  the  pursuer,  with  whom  the 
pursuer  and  the  child  lived,  and  who  had  been  at  the  sole  expence  of  supporting  them. 

*'  The  magistrates  find  that  the  defender's  condescendence,  in  which  he  does  not  aver 
that  the  alleged  payments  of  aliment  to  the  pursuer's  father  were  made  with  the  consent 
or  approbation,  or  even  with  the  knowledge  of  the  pursuer,  is  not  relevant ;  [720]  and 
refuse  to  allow  him  any  proof  thereof ; "  and  afterwards  decerned  for  aliment. 

Keay  presented  a  bill  of  advocation,  in  which  he  offered  to  provide  for  the  child  in 
his  own  house,  she  being  now  past  seven  years  of  age.  Lord  Eldin,  Ordinary,  appointed 
the  bill  to  be  seen  and  answered  within  14  days;  and  this  interlocutor  was  regularly 
intimated  to  the  respondent's  agent.  So  answers  having  been  given  in,  his  Lordship, 
"  in  respect  this  bill  has  been  intimated  and  not  answered,  remits  to  the  magistrates  of 
Dundee  with  instructions,  as  to  the  past  aliment^  to  allow  the  proof  craved ;  and  there- 
after, on  advising  the  proof,  to  proceed  as  they  shall  see  just;  to  find  the  complainer 
entitled  to  the  expence  of  the  previous  proceedings ;  and  also  with  regard  to  the  future 
aliment,  in  respect  that  the  respondent's  child  was  seven  years  of  age  in  October  last^ 
and  that  he  has  offered  to  take  her  home,  and  to  support  her  in  his  own  house,  to 
assoilzie  the  complainer  from  the  claim  for  future  aliment." 

The  respondent  petitioned^  and  pleaded — By  the  Act  1  and  2  Oeo.  IIL  c  38,  which 
gives  power  to  the  Lord  Ordinary  or  the  Court  to  remit  bills  of  advocation  or  suspension 
complaining  of  final  judgments  of  inferior  Courts,  "no  such  remits  shall  be  made 
except  in  the  case  of  a  suspension,  or  a  decree  in  absence,  without  hearing  counsel,  or 
receiving  a  written  answer  on  the  part  of  the  respondent."  The  remit,  therefore,  in  the 
present  case  was  incompetent,  as  no  answer  was  lodged  for  the  respondent^  who  thought 
she  would  be  able  to  attain  her  purpose  as  effectuidly,  and  at  less  expence,  at  an  ml 
debate,  after  the  letters  were  expede. 

It  may  be  true  that  the  grandfather  was  entitled,  in  his  own  right,  and  independently 
of  his  daughter's  consent,  to  sue  for  aliment,  if  de  facto  the  child  had  been  thrown  on 
his  charge,  the  mother  being  abroad  or  anable  to  attend  to  its  nurture.  But  it  is  not 
denied  that  the  child  lived  constantly  under  the  same  roof  with  ito  own  parent,  who 
was  able  and  bound  to  support  it ;  and  it  is  explicitly  averred,  and  not  denied,  that  she 
reckoned  with  her  father  for  their  maintenance;  and  it  is  even  contended  by  the 
advocator  himself,  that  the  father  was  in  such  a  state  of  indigence  as  to  be  unable  to 
maintain  either  her  or  her  daughter  gratuitously,  and  indeed  the  respondent  in  point  of 
fact  partly  supported  her  father.  The  alleged  settlement  with  the  grandfather  could  not 
affect  the  respondent  if  he  had  even  been  authorized  to  receive  payment  on  her  behalf; 
and  the  respondent  could  never  interpel  the  advocator  from  paying  to  her  father,  when 
she  never  knew  that  he  had  made  a  demand  for  payment,  while  such  a  demand  was 
repeatedly  made  by  herself; 

The  claim  of  the  advocator  to  the  custody  of  the  child  is  absolutely  out  of  the 
question,  as  he  entirely  disclaims  the  child  as  his  offspring,  while  he  admite  the  liability 
for  aliment  only  for  [721]  the  sake  of  some  other  person.    The  right  to  the  custody  of 
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the  child  does  not  depend  on  the  mere  fact  of  paying  for  its  aliment,  because  the  custody 
would  not  be  ceded  to  a  neutral  party,  although  he  offered  to  pay  the  aliment,  provided 
either  of  the  parents  were  alive,  and  able  to  pay  for  the  maintenance. 

But  even  holding  the  advocator  as  the  father,  he  has  no  preferable  claim  to  the 
guardianship  of  the  child  at  any  age,  as,  in  regard  to  him,  the  child  is^Zta  nvlliua ;  and 
the  mother  is  the  only  person  of  whose  relationship  the  law  can  be  certain;  Taifs 
Jmtiee  of  Peace,  p.  55.  But  the  mother  of  a  female  natural  child  is  entitled  to  aliment 
for  its  maintenance  till  the  age  of  twelve;  Peterson  against  Cochrane,  14th  February 
1758 ;  Short  against  Donald,  21st  February  1765 ;  Graham  against  Keay,  25th  July 
1740,  KUk,;  Glendonwyn  against  Flint,  19th  November  1782;  Finlayson  against 
Oowan,  7th  July  1809 ;  Goadby  against  M'Andys,  7th  July  1815. 

The  advocator  answered — Prior  to  1810,  it  was  competent,  in  all  cases  of  advocation, 
to  remit  with  instructions ;  and  there  was  a  regular  discussion  by  answers,  replies,  and 
duplies,  or  at  least  an  opportunity  was  given  for  them.  By  the  Judicature  Act  of  1810, 
advocations  were  to  be  either  passed  or  refused  at  presenting,  no  written  answer  being 
receivable.  By  the  statute  in  question,  the  old  practice  was  so  far  revived,  that  power 
was  given  to  remit  with  instructions  ;  but  the  obvious  meaning  of  the  clause  on  which 
the  pursuer  founds,  was  that  no  remit  should  be  made  de  piano,  merely  upon  considering 
the  bill  and  inferior  court  process,  but  that  an  opportunity  should  be  afforded  to  the 
respondent  of  being  heard  in  answer.  But  a  respondent  cannot  be  compelled  to  give 
in  an  answer.  And  if  a  remit  could  not  be  granted,  except  where  an  answer  is  actually 
lodged,  every  respondent  might  defeat  the  object  of  the  statute,  and  the  rights  thereby 
secured  to  the  other  party  of  having  the  case  disposed  of  speedily,  and  at  small  ezpence. 
The  statute  is  fully  complied  with  if  an  opportunity  be  given  of  lodging  answers. 

The  claim  for  the  aliment  of  a  natural  child  is  competent  against  both  parents  by 
the  person  who  aliments  the  child ;  Ersk.  b.  i.  tit.  6,  sect  56 ;  Taifa  Justice  of  Peace,  p. 
52.  The  advocator  has  offered  to  prove  that  the  maternal  grandfather,  and  he  alone, 
afforded  the  aliment  and  education  of  the  child ;  and  if  the  claim  for  reimbursement 
was  competent  to  him  alone,  it  must  be  relevant  to  prove  that  the  aliment  was  duly  paid 
to  him. 

In  cases  as  to  the  custody  of  a  natural  child,  there  is  no  positive  rule  of  law  for  the 
guidance  of  a  court  of  justice,  which,  therefore,  is  left  to  the  exercise  of  a  sound  discre- 
tion. And,  where  it  is  thought  advisabl^e,  there  is  always  a  way  open  of  promoting  the 
welfare  of  the  child,  by  shortening  the  period  during  which  the  father  shidl  be  liable  to 
pay  aliment,  where  he  offers,  as  the  defender  does,  to  provide  for  it  in  his  own  house ; 
Oliver  [722]  against  Scott,  7th  March  1778  ;  Paterson  against  Speirs,  29th  November 
1782  ;  Glendinning  against  Flint,  td  supra.  The  case  of  Goadby  against  M'Andys  was 
special,  the  father  being  dead ;  and  the  executor  of  the  father  expressly  approving  of 
the  mother  having  the  custody  of  the  child,  while  the  question  of  her  personal  disquali- 
fication was  reserved  entire. 

The  Court  were  of  opinion  that,  under  the  statute,  a  power  was  given  to  remit  with 
instructions,  provided  an  opportunity  was  given  to  the  respondent  of  being  heard  by 
counsel  or  a  written  answer,  although  he  had  not  availed  himself  of  it.  And  it  was 
stated  from  the  chair,  that  this  was  also  the  opinion  of  the  First  Division,  who  had  been 
consulted  in  a  similar  case;  Baxter  against  Kilgour,  decided  on  the  merits,  26th  February 
1825.  They  were  also  of  opinion  that  the  mother  was  the  only  proper  creditor  for  the 
in-lying  expences  and  aliment  for  the  first  year;  but  that  the  averment  by  the  defender, 
as  to  the  payment  of  the  subsequent  aliment  to  the  father  of  the  pursuer,  was  relevant : 
and  that,  as  he  denied  the  paternity,  he  had  no  right  to  the  custody  of  the  child.  They, 
therefore,  recalled  the  interlocutor ;  and  remitted  to  the  magistrates,  "  with  instructions 
to  adhere  to  their  interlocutor  finding  the  defender  liable  to  the  pursuer  in  L.2  sterling 
of  in-lying  expences,  and  L.5,  10s.  as  the  aliment  of  the  child  for  the  first  year ;  and, 
with  regard  to  the  further  claims  of  aliment,  to  allow,  before  answer,  the  proof  craved  ; 
and  to  find  that  the  defender  is  not  entitled  to  the  custody  of  the  child." 

[S.C.,  3  S.  387;  cf.  Grant  v.  Yuill,  10  M.  511.] 
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No.  184.        F.C.  N.S.  VII.  723.     25  Feb.  1826.     2nd  Div.— Lord  Eldin. 

Palmer  and  Others,  Assignees  of  Forster  v.  James  Hunter  and  Company,  and 
Others — Competing. — For  Assignees,  Dean  of  Faculty  (Cranstoun),  T.  W, 
Baird  ;  for  Arresters,  Moncreiff,  Rutherfurd. 

Foreign — Bankrupt — Arrestments  used  prior  to  an  English  commission  of  bankmptey 
found  preferable  to  tbe  right  of  the  assignees,  notwithstanding  prior  Acta  of  Bank- 
ruptcy, which,  it  was  alleged,  would  have  rendered  them  ineffectual  in  England. 

The  Court  refused  to  prefer  the  assignees,  under  a  reservation  to  the  creditoxs  of 
their  claims  of  preference  under  the  commission  of  bankruptcy. 

Forster,  domiciled  in  Berwick-upon-Tweed,  it  was  alleged,  had  committed  secret  acts 
of  bankruptcy  prior  to  April  1819,  by  his  keeping  house,  and  thereby  delaying  hia 
creditors — that  he  became  notoriously  insolvent  on  29th  April ;  and  that  he  had,  on  SUi 
June,  executed  an  assignment  for  behoof  of  his  creditors.  On  8th  July  a  commission  of 
bankruptcy  was  issued  against  him. 

Messrs,  James  Hunter  and  Company  and  others,  creditors  of  Forster,  had  executed 
arrestments,  ad  fundandum  jurisdictionem,  on  3d  May  1819  ;  and  they  had  used  arrest- 
ments on  the  dependence  on  5th,  6th,  8th,  and  13th  May. 

An  action  of  furthcoming  having  been  brought  by  the  arrestees  in  the  Court  of 
Admiralty,  the  Judge-Admiral  "  Finds  that^  by  the  laws  both  of  England  and  Scotland, 
all  competitions  among  the  creditors  of  a  bankrupt  must  be  regulated  by  the  law  of  the 
country  where  the  bankrupt  was  domiciled :  Finds  that  the  bankrupt,  Forster,  was 
domiciled  at  Berwick-upon-Tweed;  and  that,  therefore,  all  questions  among  his  crediton 
must  be  regulated  by  the  law  of  England  :  Finds  that^  prior  to  the  Act  of  49  Greo.  UL 
c.  121,  all  legal  diligences  executed  against  the  lands  or  moveable  effects  of  a  bankrupt 
posterior  to  an  act  of  bankruptcy,  were  void  :  Finds  that,  by  said  Act  of  Parliament^ 
all  such  legal  diligences,  bona  fide  executed  more  than  two  kalendar  months  before  the 
date  of  a  commission  of  bankruptcy,  were  declared  to  be  effectual,  notwithstanding  any 
prior  act  of  bankruptcy,  providing  the  creditor  using  the  diligence  had  no  notice  of  any 
prior  act  of  bankruptcy,  or  that  the  bankrupt  was  insolvent,  or  had  stopped  payment : 
Finds  that  a  commission  of  bankruptcy  was  issued  against  Forster  on  the  8th  of 
[724]  July  1819 ;  and,  therefore,  finds  that  all  the  arrestments  founded  upon,  which 
were  executed  against  the  moveable  estate  in  Scotland  prior  to  the  8th  May  1819,  are 
effectual,  unless  evidence  shall  be  brought  of  acts  of  bankruptcy  having  been  committed 
by  Forster  prior  to  the  said  8th  May,  and  that  the  arresting  creditors  were  in  the  know- 
ledge of  these  acts  of  bankruptcy,  or  knew  that  the  bankrupt  was  insolvent,  or  had 
stopped  payment,  et  e  contra :  Finds  that  all  arrestments  executed  on  the  said  8th  of 
May,  and  subsequent,  are  struck  at,  not  merely  by  the  commission  of  bankruptcy,  but 
by  all  acts  of  bankruptcy  committed  prior  to  the  date  thereof,  that  is,  committed  upon 
the  8th  of  May,  or  between  that  date  and  the  date  of  the  commission  of  bankruptcy." 

The  assignees  presented  a  petition,  praying  "  to  prefer  them  to  the  fund  in  mediOf 
reserving  to  the  arresting  creditors  whatever  preference  they  may  be  able  to  establish 
before  the  commissioners  of  said  bankruptcy,  or  otherwise,  in  any  competent  court,  by 
virtue  of  their  arrestments,"  which  was  refused  by  the  Judge-Admiral,  with  this  note  in 
explanation  of  his  former  judgment.  "  let,  That  though  the  question  at  issue  must  be 
determined  by  the  law  of  England,  yet  the  courts  of  law  in  Scotland  have  a  jurisdiction 
to  the  effect  of  determining  all  questions  between  Scotch  creditors  using  diligence 
against  the  effects  of  the  bankrupt  in  this  country,  and  the  English  assignees.  2d,  Hiat 
the  arrestments  in  question,  followed  by  the  processes  of  multiplepoinding  which  have 
been  brought,  amount  to  complete  legal  steps  of  diligence,  so  as  to  entitle  the  arresteis 
to  compete  with  the  English  assignees  according  to  the  English  bankrupt  law." 

Bills  of  advocation  were  presented  by  both  parties ;  and  Lord  Eldin,  Ordinary,  upon 
advising  the  bill  for  the  arresting  creditors,  "  remits  to  the  Judge-Admiral,  with  instruc- 
tions to  recall  the  interlocutors  against  the  complainers,  and  to  find  that  the  arrestments 
were  not  affected  by  tbe  commission  of  bankruptcy,  and  to  prefer  the  complainers  to  the 
fund  in  medio"  The  bill  of  advocation  for  the  assignees,  praying  for  possession  of  the 
arrested  funds,  reserving  to  the  arresters  their  preferences,  -was  refused. 

The  assignees  petitioned,  and  pleaded — In  consequence  of  the  domicile  of  tbe  bank- 
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rapt,  the  management  and  difitzribution  of  the  fund  in  medio  falls  to  be  regulated  by  the 
law  of  England.  If  the  bankrupt  had  had  his  domicile  in  Scotland,  his  whole  moveable 
property,  wherever  situated,  would  have  been  regulated  by  Scotch  bankrupt  statutes ; 
and  the  trustee  would  have  been  entitled  to  ingather  and  distribute  the  whole  of  the 
bankrupt  funds,  wherever  situated,  in  conformity  to  the  rule  of  international  law,  that 
the  law  of  the  domicile  shall  in  all  cases  regulate  moveable  property ;  BeU's  Bankrupt 
ZjatOf  voL  ii.  p.  684.  The  law  of  England  has  long  given  effect  to  the  law  of  the 
domicile  in  questions  of  succession ;  and  the  same  is  now  settled  likewise  in  cases  of 
bankruptcy ;  Sill  against  Worswick,  27th  [725]  August  1787,  Black's  Rep,  vol.  i.  p. 
665.  The  same  rule  is  now  settled  in  this  country ;  Strother  against  Bead,  1st  July 
1803  \  Maitland  against  Hoffman,  4th  March  1807. 

It  is  a  well-known  rule  in  England,  that  all  transactions  with,  or  proceedings  against^ 
a  bankrupt,  subsequent  to  an  act  of  bankruptcy,  whether  open  or  secret,  are  cut  down, 
whatever  distance  of  time  may  have  elapsed  between  the  act  of  bankruptcy  and  the 
transaction  or  attachment ;  stat  13  Elizabeth,  c.  7  ;  Cullen  on  Bankruptcy,  p.  229,  231. 
The  only  limitation  to  this,  applicable  to  the  present  question,  was  introduced  by  stat. 
49  Greo.  III.  c  121,  sect.  9,  that  all  attachments  used  after  an  aqt  of  bankruptcy  are 
cut  down,  if  they  be  within  two  kalendar  months  of  the  issuing  of  the  commission,  and 
although  they  be  beyond  that  period,  if  the  creditor  had,  at  the  time  of  using  them, 
notice  of  any  act  of  bankruptcy,  or  of  insolvency,  or  of  stopping  payment,  by  the 
bankrupt. 

The  arresters  confound  things  which  are  in  their  nature^ and  legal  effect  widely 
different  when  they  say  that  the  principle  of  these  rules  only  applies  where  no  lien  or 
nescus  has  been  created  over  the  effects  by  the  diligence  of  the  law,  and  that,  the 
diligence  used  by  them  being  prior  in  date  to  the  issuing  of  the  commission,  the  commis- 
sion cannot  have  the  effect  of  carrying  property  of  which  the  bankrupt  was  previously 
divested.  The  assignees  agree  that,  with  regard  to  property  whereof  the  bankrupt  was 
divested,  whether  by  voluntary  conveyance  or  legal  diligence,  the  commission  cannot 
carry  such  property,  providing  the  conveyance  be  in  itself  complete,  and  liable  to  no 
challenge  on  the  head  of  fraud  or  collusion.  A  sequestration  prior  to  an  English  com- 
mission, though  subsequent  to  an  act  of  bankruptcy,  would  also  carry  the  property, 
because  it  completely  divests  the  bankrupt.  But  nothing  can  be  more  erroneous  than 
to  infer  from  this  that  a  mere  lien  or  nexus  has  eo  ipso  the  effect  of  divesting  the 
bankrupt. 

But  the  diligence  of  arrestment  cannot  have  the  same  effect  of  divesting  the  bank- 
rupt which  a  conveyance  regularly  completed  before  bankruptcy  would  have.  It  does 
not  divest  the  bankrupt,  but  is  a  mere  inchoated  or  imperfect  diligence.  It  has,  indeed, 
the  effect  of  attaching  the  property  so  far  that,  if  a  decree  of  furthcoming  is  obtained 
without  any  diligence  of  a  more  perfect  nature  intervening,  the  decree  of  furthcoming 
will  draw  back  to  the  date  of  arrestment,  and  thus  render  effectual  the  original  attach- 
ment, which,  of  itself,  could  never  transfer  the  property.  But,  until  the  decree  of 
furthcoming  is  actually  obtained,  the  property  remains  still  vested  in  the  debtor ;  and, 
of  course,  if  any  more  perfect  diligence  is  used  against  it  before  decree  of  furthcoming  is 
obtained,  the  user  of  such  diligence  will  carry  the  property  in  preference  to  the  arrester. 
And  if  no  such  complete  diligence  intervenes  at  the  instance  of  particular  creditors,  then 
the  issuing  of  a  commission  before  decree  of  furthcoming  will  [726]  have  the  same 
efEect  of  divesting  the  debtor,  and  carrying  off  the  property,  notwithstanding  the  arrest- 
ments ;  Erskine,  b.  iii.  tit.  6,  sect.  15,  21.  The  arresters  in  this  case  never  obtained 
any  decree  of  furthcoming ;  and  their  debts  were  not  even  constituted  till  8th  July,  the 
date  of  the  commission ;  and,  therefore,  they  had  not  then  divested  the  bankrupt ;  nor 
could  they  do  so  afterwards  by  a  decree  of  furthcoming,  after  the  complete  divestiture 
by  the  commission.  The  instituting  of  a  process  of  multiplepoinding  has  no  more  effect 
than  the  arrestments,  as  it  does  not  divest  the  bankrupt  of  the  property  arrested. 

The  law  in  both  countries  is  the  same,  that  a  commission  of  bankruptcy  in  the  one 
ease,  and  a  sequestration  in  the  other,  will  carry  the  attached  effects,  unless  the  diligence 
is  of  such  a  nature,  or  has  been  followed  out  by  such  measures,  as  to  have  divested  the 
bankrupt  of  the  property;  Oullen  on  Bankruptcy,  p.  135,  231 ;  Act  54  Geo.  III.  c.  137, 
sect.  88 ;  BelVa  Bankrupt  Law,  vol.  ii.  p.  685. 

The  argument  that  the  commission  should  not  be  allowed  any  retrospective  effect  in 
this  country,  seeing  that  the  retrospect  arises  from  statutory  enactment,  which  can  have 
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no  opention  extra  terrttorium  siaiuentis,  is  not  very  conoBtent,  b»  the  aame  rauoo 
applies  against  allowing  an  English  commission  to  have  effect  in  this  coontry  as  agunrt 
a  statutory  enactment  having  that  effect.  The  sequestration  law  of  Scotland  dependi 
on  statutory  enactments,  and  relates  to  Scotch  bankrupts  only ;  so  that,  according  to  the 
argument,  it  should  not  be  allowed  effect  in  any  foreign  country.  But  the  eetabliaiied 
international  law  gives  to  the  commission  or  sequestration  the  same  effect  in  all  foreigs 
countries  which  they  produce  respectively  in  the  country  of  the  bankrupt's  domidk 
It  makes  no  difference  between  effects  prospective  or  retrospective,  as  otherwise  the  rak 
would  have  a  very  imperfect  operation.  The  English  commission,  for  instance,  would 
be  both  retrospective  and  prospective  in  England,  but  merely  prospective  in  all  counkiei 
beyond  the  jurisdiction.  If  all  moveables  are  held  to  be  legally  situated  at  the  domicile, 
there  can  be  no  room  for  distinguishing  between  effects  which  are  actually  there^  and 
effects  which  the  law  holds  to  be  there,  wherever  they  may  be  actually  situated. 

But  supposing  the  arrestments  to  entitle  the  arresters  to  a  preference,  this  should  not 
prevent  the  assignees  from  gathering  in  the  funds,  reserving  to  the  arresters  their  claims 
of  preference  in  the  general  distribution.  This  mode  of  proceeding  is  recommended  m 
much  by  its  expediency  as  by  the  necessity  of  adhering  to  legfJ  principle.  If  anj 
attachment  by  diligence,  whether  perfect  or  imperfect,  were  to  be  allowed  the  effect  d 
fixing  down  the  attached  subjects  in  the  place  or  places  where  the  attachments  an 
made,  it  would  render  the  important  law  of  the  domicile  in  a  great  measure  nugatory. 
Separate  rankings  and  distribution  of  the  funds  would  necessity  follow  in  each  coqd> 
[727]  -try,  whenever,  attachments  happen  to  be  used  in  countries  foreign  to  the  bank- 
rupt's domicile.  The  inconvenience  that  the  legal  effects  of  the  sevetal  diligences  in 
foreign  countries  may  not  be  fully  understood  in  the  country  of  the  domicile,  is  veiy 
trivial  compared  with  that  of  obstructing  the  general  management  and  distribution  of 
the  funds  by  those  who  are  judicially  appointed  in  the  place  of  the  domicile.  There  is 
no  more  reason  to  presume  that  injustice  will  be  done  in  the  English  courts,  especially 
with  regard  to  an  English  bankruptcy,  than  there  would  be  here  in  a  sequestration. 
The  great  rule  of  international  law  must  operate  reciprocally ;  and  if  Scotch  crediton 
must  go  to  England  to  make  good  their  claims  under  a  commission,  English  crediton 
are  under  the  same  necessity  of  coming  here  to  claim  under  a  sequestration. 

The  arresting  creditors  anstoered — The  respondents  admit  that  the  legal  principle  or 
fiction  which  attaches  moveable  property  to  the  person  has  been  acknowledged  in 
bankruptcy ;  and  that  it  applies  not  only  in  competitions  between  English  assignees  and 
diligence  used  in  Scotland,  as  in  the  cases  quoted,  but  also  between  a  Scotch  sequestra- 
tion and  an  English  commission ;  Koyal  'Bank  of  Scotland  against  Scott^  Smith,  Stein, 
and  Company,  20th  January  1813,  and  Falconer  against  Weston,  18th  November  1814. 
A  commission  of  bankruptcy  is  held  equivalent  to  a  conveyance,  as  fully  and  effectually 
divesting  the  bankrupt  of  his  personal  property;  and  the  right  of  the  assignees  is 
derived  not  from  the  bankrupt  but  from  the  commission ;  Maitland  against  Hoffman, 
4th  March  1807.  But  although  it  be  true  that  the  law  of  the  domicile  will  be  acknow- 
ledged from  certain  principles  of  international  comitas,  it  does  not  follow,  and  it  never 
has  been  held,  that  it  alone,  and  in  every  case,  is  to  be  considered.  On  the  contraiy, 
the  general  rule  is  the  reverse.  For  the  law  of  the  domicile  can  have  no  direct  and 
immediate  operation  upon  any  property  placed  beyond  its  territory  and  jurisdiction; 
and  it  derives  its  efiicacy  in  the  cases  where  it  applies,  because  the  law  of  the  place 
where  the  property  is  situated  will  surrender  that  property  to  be  distributed  by  the  law 
of  the  owner's  domicile.  It  is  by  virtue  of  the  Scotch  law,  and  it  is  under  the  authority 
of  the  Scotch  Courts,  that  the  English  commission  can  alone  affect  property  in  Scotland ; 
and  there  are  many  cases  where  the  law  of  the  domicile  would  be  entirely  disregarded. 
Questions  as  to  what  is  real,  and  what  is  personal  property,  must  always  be  determined 
by  the  lex  loei  ret  sitce.  The  Scotch  law  will  not  surrender  property  which  it  does  not 
hold  to  be  personal  but  real  to  the  distribution  of  the  English  law. 

But  it  is  enough  to  observe,  that  the  property  of  a  person,  wherever  placed,  is 
always  liable  to  be  attached  according  to  the  forms  of  the  law  under  the  jurisdiction  of 
which  it  is  placed.  The  property  here  was  attached  by  the  diligence  of  a  Scotch 
creditor,  [728]  according  to  the  forms  of  the  Scotch  law,  two  months  before  the  com- 
mission of  bankruptcy  was  issued.  Considering  the  commission  as  a  conveyance  by 
the  bankrupt,  it  is  impossible  to  show  any  reason  why  it  should  operate  to  the  disap- 
pointment of  the  Scotch  diligence.    The  bankrupt  could  only  convey  to  his  creditors 
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his  property  tanhtm  et  taU^  as  it  stood  in  himself.  In  so  far  as  it  was  attached  hy  law,  he 
eonld  not  convey  it  without  at  least  satisfying  the  creditor  for  whose  security,  and  on 
wboee  account,  it  was  attached.  The  law  goes  a  great  length  when  it  sustains  a  general 
conveyance  executed  according  to  a  foreign  law,  and  that  too  in  competition  with  suhse- 
quent  diligence.  But  it  never  has  heen  held  that  a  general  conveyance  of  moveahle 
property,  under  a  foreign  law,  should  have  the  effect  to  defeat  preferable  rights  acquired 
by  creditors  before  that  conveyance.  It  is  a  necessary  consequence  of  the  principle  of 
the  commission  divesting  the  bankrupt  in  the  same  manner  as  a  conveyance,  that 
diligence  used  after  a  commission  is  null.  This  is  the  rule  of  the  Scotch  law  itself,  that 
diligence  cannot  be  used  after  the  owner  is  divested.  But  here  the  diligence  was  used 
before  the  commission.  The  bankrupt  was  completely  vested  in  his  property  when  it 
was  naed ;  and  a  legal  nexus  was  then  fixed  on  the  property,  before  the  event  happened, 
calling  on  the  Court  to  interfere  in  supporting  the  English  conveyance. 

The  validity  and  effect  of  the  diligence,  with  reference  to  the  Scotch  law,  being  un- 
questionable, considering  the  commission  as  a  general  conveyance,  it  is  then  said  to  be 
impeached  by  an  English  statute,  which  annuls  all  diligence  done  against  a  debtor's 
property  within  two  months  of  his  bankruptcy.  But  this  being  a  statutory  provision,  a 
positive  enactment  of  English  municipal  law,  has  no  force  beyond  the  territory.  The 
principle  of  international  law  may  cause  a  foreign  law  to  be  received  so  far  as  it  is 
consistent  with  our  own,  or  so  far  as  it  does  not  defeat  any  right  acquired  under  our  own 
law  ;  but  it  is  contrary  to  reason  to  prefer  a  foreign  law  to  the  effect  of  defeating  rights 
already  acquired  under  the  law  of  Scotland.  There  is  no  inconsistency  in  sustaining 
diligence  used  prior  to  the  commission,  and  refusing  effect  to  diligence  used  subsequent 
to  it.  For  in  the  one  case,  the  diligence  is  free  from  any  legal  objection  according  to  the 
law  of  Scotland  ;  and,  in  the  other  case,  it  is  plainly  inept  by  our  law,  being  done  against 
the  property  of  a  bankrupt  already  divested  by  legal  or  voluntary  conveyance.  The 
retrospective  bankruptcy  is  not  at  all  a  consequence  of  the  conveyance  implied  in  the 
commission  as  a  divestment,  which  is  the  ground  of  the  whole  doctrine  in  such  competi- 
tions ;  and  the  English  assignees  obtain  all  they  can  reasonably  ask  if  they  get  delivery 
of  the  property,  subject  to  any  real  nexus  or  attachment  imposed  upon  it  by  the  law  of 
this  country  previous  to  the  date  at  which  any  transference  was  effected  to  them. 

The  arresters  never  founded  on  the  arrestment  as  of  itself  divesting  the  debtor,  or 
conveying  the  arrested  subjects  to  the  [729]  creditor.  They  proceed  merely  on  this 
indisputable  point,  that  an  arrestment  does  create  a  nexus  or  lien,  in  virtue  of  which  the 
creditor  may  have  the  property  adjudged  to  him  in  a  process  of  furthcoming,  or,  what  is 
equivalent,  a  multiplepoinding.  In  the  present  case,  the  subjects  arrested  being  debts, 
the  arrestments  would  have  been  effectual  in  any  competition  at  common  law  with  any 
diligence  subsequently  used,  it  being  the  priority  of  the  arrestment,  and  not  the  decree 
of  preference,  that  would  determine  the  competition.  The  argument  of  the  assignees 
might  have  applied,  if  the  competition  had  been  between  an  arrestment  of  goods  and  a 
completed  poinding;  but  the  question  is,  whether  the  arrestments  themselves  were 
affected,  since,  if  they  were  validly  used,  the  preference  under  them  could  not  be 
destroyed  by  any  subsequent  legal  conveyance  for  behoof  of  creditors  in  general,  nor  by 
a  sequestration,  if  they  were  not  reducible  under  the  Act  1696,  c.  5 ;  M'Ewan  against 
Young,  27th  May  1817. 

If  the  doctrine  of  the  assignees  were  adopted,  it  would  introduce  the  whole  doctrine 
of  the  Engish  law  as  to  retrospective  bankruptcy,  in  every  case  in  which  an  English 
debtor  was  possessed  of  moveable  effects  in  this  country.  The  creditor  would  not  be 
safe  in  doing  diligence ;  he  would  not  be  safe  even  in  many  transactions,  though  in 
perfect  bona  fides.  For,  if  it  could  be  proved  that  he  knew  an  act  of  bankruptcy  to 
have  taken  place,  however  ignorant  of  its  legal  effect,  it  being  a  matter  purely  of  English 
law,  the  Court  might  be  asked  to  set  aside  the  transaction,  or  ordain  the  surrender  of 
money  or  property  not  attached  merely  by  inchoated  diligence,  but  adjudged  in  payment 
by  completed  diligence.  These  consequences  would  have  followed  a  prior  act  of  bank- 
ruptcy by  the  English  law,  previous  to  the  statute  49  Geo.  III.  even  where  the  bank- 
ruptcy was  unknown  to  the  party  transacting  with  the  bankrupt,  or  doing  diligence. 
But  the  effect  of  that  Act,  though  considerably  assimilating  the  two  systems,  is  by  no 
means  the  same  as  the  Scotch  law ;  for  many  of  the  arrestments,  although  struck  at  by 
that  Act,  would  have  been  free  ^m  challenge  under  the  Act  1696,  c.  5.  It  is  a 
question  if  that  Act  applies  to  diligence  at  all ;  and,  besides,  it  is  required  that  the 
F.C.  VOL.  n.  57 
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tTansactions,  &c.  to  be  effectual,  shall  be  entered  into  mare  than  two  kalmuUir  numSa 
before  the  commission.  But  if  a  sequestration  had  been  awarded  of  the  date  of  Uk 
commission,  the  arrestments  would  have  been  effectual,  there  being  sixty  entire  free 
days  between  their  date  and  the  bankruptcy,  which  would  be  held  of  the  date  of  tlie 
sequestration,  there  being  no  allegation  of  previous  notour  bankruptcy  according  to  the 
Scotch  law.  The  assignees,  therefore,  ask  that  the  Court  should  adopt  a  role  of  foreign 
law  to  defeat  a  diligence  which  would  be  altogether  unchallengeable  according  to  the 
law  of  this  country,  in  which  it  is  used. 

But  they  have  admitted  that  the  English  doctrine  of  retrospective  bankruptcy  woold 
not  operate  where  the  creditor,  prior  [730]  to  the  date  of  the  commission,  had  been 
divested  by  voluntary  conveyance  or  legal  adjudication.  This  admission  just  impliee 
that  the  property,  till  the  date  of  the  commission,  remains  with  the  bankrupt,  who  was 
only  divested  by  the  commission;  and,  therefore,  must  be  subject  not  only  to  complete 
diligence,  such  as  sequestration,  but  to  diligence  in  security,  like  arrestment,  or  to  any 
real  nexus.  But,  if  this  retrospective  bankruptcy  shall  be  adopted  at  all,  it  must  be 
adopted  in  all  parts.  Now,  there  cannot  be  the  least  question  that  sequestration  or 
completed  diligence,  nay  more,  even  a  bona  fide  onerous  transaction,  falls  under  the  nk 
of  the  English  retrospective  bankruptcy,  to  all  intents  and  purposes,  equally  with  arreet- 
ment;  and,  if  the  rule  in  the  case  of  completed  diligence  cannot  apply  because  the 
property  remains  till  the  commission  in  the  bankrupt,  it  must  be  equally  liable  to  be 
affected  by  diligence  in  security.  Unless  the  assignees,  therefore,  can  establish  that  a 
sequestration  or  completed  diligence  or  conveyance,  if  within  the  period  of  retrospective 
English  bankruptcy,  would  fall  before  a  subsequent  commission,  they  cannot  make  their 
claim  effectual  against  arrestment  or  inchoated  diligence  unchallengeable  by  the  law  of 
Scotland. 

It  seems  a  most  unreasonable  plea  that  the  arrested  fund  should  be  surrendered  to 
the  assignees,  in  order  that  the  commissioners  may  decide  a  question  confessedly  within 
the  jurisdiction  of  this  Court,  and  which  this  Court  can  alone  properly  and  effectually 
decide.  The  fund  is  in  medio.  The  English  creditors  are  claiming  throu^  tht 
assignees ;  and  the  arresting  creditors  are  also  in  the  field.  Why  should  not  the  Court 
grant  the  fund  immediately  to  the  latter  if  they  have  a  title  to  it  t  If  they  are  prefer- 
able, they  will  just  keep  possession  of  the  funds  which  their  diligence  has  attached,  and 
the  English  commission  will  carry  the  remainder,  if  there  be  any.  If  the  commissioners 
have  any  plea  against  the  arresters'  preference,  they  may  state  it  here,  and  it  will  be 
judged  of.  But  the  whole  cases  of  competition  between  an  arresting  creditor  in  Scotland 
and  the  English  assignees  imply  that,  but  for  the  relation  of  the  Scotch  and  EngUsh 
diligence  in  point  of  date,  the  Court  would  have  no  doubt  in  giving  instant  effect  to  the 
arrestment  here,  and  never  would  have  sent  the  parties  out  of  Scotland  in  order  that  the 
Scotch  creditors  might  plead  before  the  commissioners  upon  the  effect  of  &  Scotch 
diligence.  Even  in  the  case  of  a  Scotch  sequestration,  the  Court  will  never  order  tbe 
fund  in  medio  to  be  paid  to  the  trustee  when  the  arresting  creditor  appears  in  a  multiple- 
poinding,  or  any  other  competent  process,  to  defend  the  preference  he  has  acquired  by 
his  diligence,  but  will  give  instant  effect  to  the  arrestment ;  M*Ewan  against  Young, 
27th  May  1817  ;  and  far  less  will  they  give  the  property  to  English  assignees,  thereby 
depriving  the  creditor  of  all  benefits  of  his  diligence,  and  forcing  him  to  seek  redress 
under  a  foreign  jurisdiction. 

Lord  Gleidee, — If  I  had  any  doubts  on  the  question,  I  would  be  for  passing  the 
bill ;  but  I  think  the  interlocutor  right 

[731]  Lord  Pitmilly. — I  am  for  adhering  to  the  interlocutor^  I  think  the  principles 
on  which  the  question  should  be  decided  are  correctly  stated  in  the  answers ;  and  I  can 
add  nothing  to  them.  It  does  appear  to  me  that  the  doctrine  is  very  strongly  enforced 
by  the  Act  of  the  49th  Geo.  III.  expressly  not  applying  to  Scotland ;  and  the  reason  for 
this  was  that  it  was  intended  to  remove  the  doubts  in  the  law  of  England.  But  if  thai 
Act  do  not  apply,  in  what  a  situation  would  we  he  ?  We  would  be  thrown  back  into 
the  old  law  with  all  its  imperfections.  But,  independent  of  that,  I  completely  agree  in 
the  principles  laid  down  in  the  answers. 

Lord  Allotoay. — I  also  think  the  interlocutor  right;  and  my  opinion  is  founded 
chiefly  on  the  papers  and  authorities  quoted.  We  may  say  justly  that  the  law  of 
Scotland  has  taken  a  more  liberal  view  of  this  subject  than  the  law  of  England.  We 
have  gone  as  far  as  any  nation  can  reasonably  go.     We  have  settled  that  the  whole 
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moveable  property  should  follow  the  domicile  of  the  bankrupt  We  have  gone  most 
justly  that  length.  But  we  are  now  desired  to  go  a  great  deal  further;  but  I  have  not 
discovered  any  principle  of  international  law,  or  of  common  law,  to  authorise  us  to  carry 
the  principles  laid  down  in  the  petition  to  any  greater  length  than  we  have  already  done. 
We  go  as  far  as  can  be  asked  when  we  give  the  commission  operation  from  its  date ;  and 
there  is  no  case  where  we  have  gone  further.  The  49  Geo.  III.  is  most  material,  from 
the  clause  excluding  Scotland.  I  do  not  see  any  case  in  England  by  which,  though  they 
allow  the  operation  of  the  sequestration,  they  would  allow  all  the  other  consequences  of 
it  by  the  law  of  Scotland,  such  as  reductions  under  the  Act  1696,  and  the  like. 

Lord  Jftstice-Clerk. — I  am  clear  that  there  has  been  no  decision  in  modem  times  (for 
we  must  lay  aside  all  the  old  decisions),  which  sustains  the  doctrine  in  the  petition,  nor 
any  thing  in  the  principle  of  these  decisions,  although  we  give  full  effect  to  the  commis- 
sion, and  hold  that  it  transfers  the  moveables  in  the  same  way  as  they  hold  in  England 
with  regard  to  a  sequestration,  to  render  it  necessary,  either  from  comitas  or  equity,  to 
give  effect  to  all  &e  peculiarities  of  the  law  of  England.  It  would  create  great 
difficulties  here ;  and  the  same  difficulties  would  occur  in  England. 

Lord  Robertson  concurred. 

The  Court  adhered. 

[S.C.,  3  S.  402  ]  cf.  White  v.  Bngge,  5  D.  1156  et  eeq. ;  Donaldson  v.  Ord,  17  D. 
1062 ;  Goetze  v.  Aders,  2  R.  154 ;  Obers  v.  Paton's  Trustee,  24  R.  723.] 


No.  187.        F.C.  N.S.  VII.  740.     5  March  1825.     2nd  Div.— Lord  Eldin. 

Pollock,  Charger. — Cowan. 

Walker,  Suspender. — Neaves. 

Ship, — ^Tiile  to  pursue  found  not  good  in  an  action  founding  on  joint  ownership  in  a 
vessel,  where  the  Registry  Acts  had  not  been  complied  with,  for  a  share  of  the  price 
said  to  have  been  received  by  a  third  party,  not  the  registered  owner. 

Gibbons,  Morrison,  and  Walker,  purchased  a  vessel  called  the  "  Cochrane  "  of  Greenock, 
from  Mr.  Boag,  who  executed  a  regular  vendition  in  their  favour  as  joint  owners,  but 
which  never  was  completed  in  terms  of  the  Registry  Acts. 

Gibbons  afterwards  took  out  a  new  certificate  of  registry  at  the  custom-bouse  of 
Lame,  in  his  own  name,  as  sole  owner,  and  changed  the  vessel's  name  from  the 
"  Cochrane  "  to  the  "Philips  "  of  Larne. 

Morrison,  one  of  the  original  purchasers,  who  had  paid  his  part  of  the  price  to 
Gibbons,  executed  a  conveyance,  upon  the  narrative  of  his  being  joint  owner,  but 
without  compliance  with  the  Registry  Acts,  of  his  share  of  the  vessel  in  favour  of  Riobert 
Pollock  ;  and  it  was  said  that  he  was  recognised  by  Walker  as  joint  owner,  and  that  he 
acted  as  master  of  the  vessel  till  his  death.  Upon  his  death,  the  vessel  was  sold  by 
Gibbons,  the  sole  registered  owner,  to  a  third  party,  by  regular  vendition,  in  which  he 
acknowledges  receipt  of  the  price.  It  was  alleged  by  David  Pollock,  the  pursuer,  the 
brother  and  representative  of  Robert  Pollock,  that  the  whole  price,  though  said  in  the 
vendition  to  have  been  got  from  the  purchaser,  was  in  fact  paid  to,  and  still  remained  in 
the  hands  of,  Walker,  the  defender — while  it  was  alleged  by  Walker  that,  though  he 
had  regularly  received  the  price,  he  had  paid  it  over  to  Gibbons,  after  deducting  the 
advance  he  had  made  for  the  original  purchase,  and  expences  for  repairs  and  sale  of  the 
vessel. 

David  Pollock  brought  an  action  in  the  Admiralty  Court  against  Walker,  setting 
forth,  ''That  his  brother,  the  deceased  Robert  Pollock,  died  possessed  of  one- fourth 
share  or  part  of  the  sloop  '  Philips '  of  Carnlougb,  the  other  three-fourths  of  the  said  sloop 
being  the  property  of  Andrew  Walker,  Gairbraid  Coal  Works,  near  Glasgow ;  and  that, 
upon  the  death  of  the  [741]  said  Robert  Pollock,  the  said  sloop  '  Phillips '  was  taken 
possession  of  by  the  said  Andrew  Walker,  and  carried  by  him,  or  under  his  orders,  to 
Kelvin,  near  to  his  own  residence,  where  she  was  afterwards  sold  by  him  for  the  sum  of 
L.440  nterling;"  and  concluding  that  the  defender  should  be  decerned  to  make  payment 
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to  the  pursuer,  as  executor  of  his  brother,  "of  the  sum  of  L.110  sterling  being  one- 
fourth  part  or  share  of  the  said  sum  for  which  the  said  Andrew  Walker  sold  the  said 
sloop  *  Phillips '/'  The  Judge- Admiral  decerned  against  the  defender  for  a  certain  som, 
in  terms  of  a  report  by  an  accountant. 

Upon  advising  a  bill  of  suspension  and  memorials,  the  Court,  '*  in  respect  that  &e 
eharger^s  brother  had  no  regular  vendition  to  the  fourth  share  of  the  *  Phillips,'  and  never 
was  a  registered  owner  thereof ;  and,  further,  as  he  seems  to  have  had  no  right  whatever 
to  any  share  of  the  '  Cochrane,'  Find  that  the  suspender  cannot  be  bound  to  account  to 
him  for  any  part  of  the  price  of  these  vessels,  until  he,  the  charger,  produce  a  bettor 
title ;  and  suspend  the  charge  quoad  the  price." 

The  chsLTger  petitioned^  and  pleaded — The  charger  has  never  disputed  that,  since  tiie 
passing  of  the  Kegistry  Acts,  there  can  exist  no  legal  or  equitable  title  to  British  shipping, 
unless  the  whole  requisites  of  these  statutes  be  complied  with.  The  charger  does  noi 
seek  to  be  declared  or  held  the  owner  of  the  vessel.  He  is  not  asserting  a  legal  right  of 
ownership,  nor  any  equitable  title  to  her.  There  is  no  question  whatever  regarding  the 
ownership  of  the  vessel.  Wherever  documents,  imperfect  according  to  the  Registry  Acts, 
have  been  founded  on  as  actual  transferences  of  the  property,  or  as  contracts  for  trans- 
ference, which  the  party  was  bound  to  fulfil,  or  else  liable  in  damages,  they  have  been 
utterly  disregarded;  and  such  was  the  nature  of  all  the  cases  referred  to  by  the 
suspender.  But  it  by  no  means  follows  that  such  documents  cannot  be  referred  to  in 
support  of  a  claim  which  has  no  regard  to  the  actual  ownership  of  the  vessel,  and  which 
is  supported  upon  quite  a  different  principle.  Thus,  if  money  has  been  paid  upon  the 
delivery  of  an  imperfect  vendition,  that  deed,  although  not  sufficient  to  carry  a  right 
to  the  share  of  the  vessel  itself,  will  be  held  evidence  of  the  transaction,  and  of  pej- 
ment  of  the  money,  when  it  contains  such  acknowledgment,  in  an  action  for  repay- 
ment ;  and  the  same  rule  will  be  acted  on  in  many  other  cases ;  Holt  on  Shipping,  1, 
318-326. 

The  charger,  though  not  vested  with  the  legal  right  of  ownership,  is  entitled  to 
insist  against  the  suspender  for  the  price,  as  he,  having  got  possession  of  the  value  of 
the  vessel,  cannot,  in  order  to  cover  his  own  wrong,  call  in  question  the  title  of  the 
person  who  has  the  only  right  to  what  he  wrongfully  holds,  ^though  he  had  no  better 
title  than  Robert  Pollock,  he  sold  the  vessel  and  kept  the  part  of  the  price  which 
belonged  to  his  re-  [742]  -presentatives,  and  there  was  enough  of  property  in  Robert 
Pollock  to  enable  them  to  maintain  an  action  for  restitution ;  Sutton  against  Buck,  2 
Taunt,  202. 

Although  Gibbons,  by  his  getting  the  new  registry,  established  in  his  person  the  sole 
legal  title  to  the  vessel,  yet  the  terms  of  the  Registry  Acts,  however  strict^  cannot  shut 
out  the  fact,  that  he  did  by  his  conduct  commit  a  wrong  against  both  the  suspender  and 
Robert  Pollock,  which  he  was  morally  boimd  to  repair,  although  he  could  not  be  con- 
strained to  do  so  by  a  process  at  law.  By  consenting  to  sell  the  vessel,  and  leaving  the 
price  in  the  hands  of  the  suspender,  he  did  justice  to  the  whole  parties  wronged  by  his 
conduct.  In  thus  receiving  by  Gibbons'  consent  the  value  of  the  vessel,  the  suspender 
must  be  held  to  have  acted  for  behoof  of  the  whole  parties  interested,  and  standing  in 
the  same  situation  with  himself.  He  acted,  in  fact,  as  their  mandatary  in  this  manner. 
In  no  other  character  had  he  any  title  to  interfere  with  the  sale  of  the  vessel,  or  uplift 
the  proceeds  to  any  greater  extent  than  he  was  himself  personally  interested.  It  cannot 
afifect  the  question  that  the  money  demanded  by  the  petitioner  is  the  price  of  the 
**  Phillips."  It  is  still  money  had  and  received  by  the  suspender  on  account  of  the 
petitioner,  and  which  he  is,  therefore,  bound  to  refund ;  Dixon,  &c.  against  Hammond, 
26th  January  1819;  2d  vol.  Bamtoell  and  Alder8on*8  Reports,  p.  310;  Roberts  against 
Ogilvy,  17th  May  1821 ;  9th  vol.  Price,  Exchequer,  p.  269 ;  M*Lachlan  against  Minnee, 
22d  November  1822,  Shaw  and  Durdop ;  Lumsden  against  Allen  and  Mackie,  16th 
December  1823,  Ibid, 

The  charger  is  entitled  to  make  his  claim  effectual  in  the  present  proceedinga 
Although  the  summons  describes  the  sum  pursued  for  as  part  of  the  price  of  the  vessel, 
it  is  evidently  one  insisting  for  payment  of  a  debt  owing  to  the  pursuer  by  the  defender. 
It  is  not  said  in  the  summons  that  Robert  Pollock  died  possessed  with  a  legal  title  of 
ownership  in  his  person.  He  was,  in  point  of  fact,  in  actual  possession  of  the  vessel 
when  he  died ;  and  it  was  never  intended  that  the  summons  should  mean  that  he  had  a 
legal  title  of  ownership.     The  defender  knew  that  he  himself  never  was  vested  with  a 
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legal  right  of  property  in,  nor  possessed  the  vessel  in  virtue  of  a  legal  right  of  ownership. 
It  is  evident  that  the  narrative  of  the  summons  was  intended  merely  to  give  a  general 
view  of  the  nature  of  the  claim  to  be  made  against  the  defender.  This  was  all  which, 
in  point  of  law  or  practice,  was  necessary.  On  the  supposition  that  the  pursuer  had  a 
good  right  to  call  the  suspender  to  account  for  the  money  in  his  hands,  it  would  be  the 
extreme  of  technical  criticism  to  hold  that  he  has  not  a  right  to  make  the  claim  effectual 
in  the  present  action. 

The  suspender  cmsioered — The  summons  sets  forth  that  the  pursuer's  brother  "  died 
possessed  of  one-fourth  share  or  part  of  the  sloop  '  Phillips ' ; "  and  the  conclusion  is  to 
make  pay-  [743]  -ment  of  L.110  sterling,  "being  one-fourth  part  or  share  of  the  said 
sum  for  which  the  said  Andrew  Walker  sold  the  said  sloop  *  Phillips '."  But  the  Eegistry 
Acts,  26  €reo.  IIL  c  20,  sect  17,  34  Geo.  IIL  c.  68,  sect.  14-15,  declare  that^  without 
a  strict  compliance  with  these  Acts,  there  can  be  no  complete  legal  right  to  a  vessel — no 
jus  in  re;  Holfs  Laws  of  Shipping,  Introd,  p.  16,  2d  edit.  1824;  BeIVs  Bankrupt  Law, 
vol.  i.  p.  77.  The  authorities  have  carried  the  principle  much  farther;  and  it  is  now 
settled  in  England  that,  without  a  compliance  with  the  registry  statutes,  there  is  neither 
any  legal  nor  any  equitable  title  to  shipping  property,  nor  even  a  claim  of  damages  for 
breach  of  contract.  If  a  party  has  advanced  money  on  the  transaction,  be  must  seek 
repetition  as  of  an  advance  for  which  he  never  got  value;  Holt,  p.  152,  153 ;  BoUeston 
against  Hibbert,  3  Termly  Reports,  p.  406 ;  Mestaer  against  GiUespie,  Vesey,  vol.  ii.  p. 
625 ;  Ex  parte,  Yattop,  45  Vesey,  60 ;  Thomson  against  Leake,  1  Maddodc,  p.  409 ; 
Brewster  and  others  against  Clark,  2  Merivale,  p.  75 ;  Biddell  against  Leeder,  Hilary 
Term,  1823,  Barnwell  and  GresswdVs  Reports;  Camden  against  Anderson,  5  Termly 
Reports,  709.  The  same  is  settled  now  in  Scotland ;  Spence  against  Muir,  20ch  January 
1809;  Porter  against  Stout,  11th  December  1816;  Carmalt  against  Haggarty,  11th 
February  1823;  Calder  against  Miller,  12th  November  1824. 

In  the  present  case,  it  is  clear  that  Pollock,  by  the  conveyance  from  Morrison,  could 
not  acquire  a  shadow  of  a  right  to  the  vessel.  The  instrument  contained  nothing  of  the 
statutory  formality,  and  actually  proceeded  a  non  domino,  as  the  registry  was  in  the 
name  of  Gibbons  exclusively.  If  any  money  was  advanced,  a  claim  of  repetition  may 
indeed  lie  against  Morrison,  on  the  ground  of  causa  data,  causa  non  secuta ;  but  there 
can  be  no  other  remedy.  There  was  no  fraud  on  the  part  of  the  suspender.  The  only 
act  in  which  he  was  implicated  was  in  the  sale  of  the  vessel  by  Gibbons ;  and  it  could 
not  be  fraudulent  in  him  to  concur  in  that  sale  in  order  to  do  justice  to  himself.  He 
was  entitled,  as  a  creditor  of  Gibbons,  to  take  measures  for  his  own  indemnification ; 
and  he  was  not  guilty  of  fraud  by  overlooking  the  interests,  or  supposed  interests,  of 
another  party,  who  has  himself  been  so  negligent  that  he  has  not  even  yet  constituted 
his  claim  of  debt  against  Gibbons. 

Assuming  that  the  law  of  principal  and  agent  applied  to  this  case,  as  contended  by 
the  pursuer,  there  must  be  evidence  of  that  connexion  having  been  entered  into.  It 
must  be  proved  that  there  was  an  express  undertaking  on  the  defender's  part  to  act  as 
the  pursuer's  servant  in  this  matter ;  and  that  the  money  claimed  came  into  his  hands 
solely  because  he  held  an  employment  from  the  pursuer.  Unless  this  be  done,  the 
principle  adopted  in  the  cases  founded  on  by  the  pursuer  can  have  no  application. 
But  the  facte  of  the  case  demonstrate  that  there  could  be  no  such  undertaking  on 
the  respondent's  part.  He  was  employed  solely  as  the  medium  through  which  the 
money  [744]  passed  from  the  buyer  to  the  seller ;  and  was  entitled  to  retain,  for  his 
own  behoof,  but  was  not  entitled  to  exercise  any  such  right  for  the  benefit  of  any  other 
person.  If  a  party  intromits  with  a  fund  not  his  own,  he  may  be  presumed  Co  be  a 
negotiorum  gestor  for  the  party  to  whom  it  belongs ;  but  there  can  be  no  presumption 
that  he  assumes  such  character  for  a  person  who  has  no  legal  interest. 

But  the  action  here  ie  not  founded  on  any  of  the  grounds  now  brought  forward — 
upon  fraud,  upon  express  mandate,  or  upon  negotiorum  gestio — it  is  founded  entirely  on 
a  supposed  right  of  ownership ;  and  that  right  being  overturned,  the  action  rested  upon  it 
must  fall  to  the  ground.  If  the  pursuer  has  any  legal  claim  at  all,  it  is  merely  for 
recovery  of  the  sum  which  his  brother  advanced  to  Morrison.  But  this  is  never 
alluded  to  in  the  action.  He  demands  a  fourth  part  of  the  price  because  his  brother 
had  a  fourth  share  of  the  vessel. 

The  Court,  proceeding  entirely  on  the  summons  being  founded  on  the  ownership  of 
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a  vessel,  and  concluding  for  part  of  the  price  as  in  right  of  the  owner,  while  tihe  Begistry 
Acts  had  not  heen  complied  with,  adhered ;  reserving  to  the  pursuer  to  hring  any  otto 
action  he  might  be  advised. 


No.  189.    F.C.  N.8.  VIL  748.     11  March  1825.     2nd  Div.— Lord  Cringletie. 

Gordon  of  Clunt,  Pursuer. — Cuninghame, 

Robertson  and  Others,  Defenders. — Rutherjurd. 

Tack, — Under  a  stipulation  in  a  lease,  that  "  The  whole  fodder  shall  be  used  upon  the 
ground,  and  none  sold  or  carried  away  at  any  time,  hay  only  excepted,  and  all  the  dung 
shall  be  laid  on  the  farm  the  last  year  of  the  lease," — found  that  the  tenant  is 
entitled  to  sell  or  xu&rry  off  the  straw  of  the  way-going  crop. 

The  barony  of  Slains,  with  the  exception  of  one  farm,  was  held  by  a  number  of 
tenants  for  21  years,  under  separate  and  independent  missives,  expiring  at  Whitsunday, 
and  the  separation  of  the  crop  in  1822.  In  these  missives,  certain  printed  "articles 
and  conditions,"  laid  down  by  Mr.  Gordon,  the  proprietor,  relative  to  the  cultivation  of 
the  estate,  are  referred  to  as  subscribed. 

By  the  16th  article,  it  is  provided,  *'  the  whole  fodder  to  be  used  upon  the  ground, 
and  none  sold  or  carried  away  at  any  time,  hay  only  excepted ;  and  all  the  dung  to  be 
laid  on  the  farm  the  last  year  of  the  lease." 

On  6th  August  1822,  Mr.  Gordon,  the  landlord,  presented  an  application  to  the 
sheriff  setting  forth  "  that  the  lease  expired  at  the  term  of  Whitsunday  last ;  and  the 
present  crop  on  the  ground,  having  been  sown,  falls  to  be  reaped  by  them  (the  tenants) 
— that  they  publicly  threaten  and  give  out  that  they  will  carry  off  the  fodder  of  tJie 
said  crop  for  the  said  farms,  notwithstanding  they  are  bound  by  law  to  use  the  same  on 
the  respective  farms  above  mentioned — and  that  the  r^ulations  of  the  estate  of  Skins 
expressly  stipulate  that  the  whole  fodder  shall  be  used  on  the  ground,  and  none  sold  or 
carried  away  at  any  time ; "  and  therefore  praying  "  to  ordain  the  tenants  to  use  the 
fodder  of  the  present  crop  upon  the  respective  farms  where  it  presently  grows  on  the 
lands  of  Slains ;  and,  in  the  meantime,  to  prohibit  and  discharge  them,  and  each  of 
them,  from  carrying  off  any  part  of  the  said  fodder  of  the  said  farms,  hay  excepted, 
until  parties  are  heard,  and  this  action  decided." 

In  the  course  of  the  discussion  before  the  sheriff,  the  tenants  submitted  that,  if  they 
should  be  held  to  be  bound,  in  terms  of  the  application,  to  use  the  fodder  where  it 
grows  on  the  land6  of  Slains,  it  would  be  necessary  that  the  landlord  should  be  ap- 
[749]  -pointed  to  afford,  to  each  of  the  tenants,  on  their  respective  farms,  *'  a  sufficient 
barn  for  threshing  out  the  crop,  and  a  sufficient  accommodation  of  houses  to  contain 
their  cattle  while  consuming  the  straw,  and  also  to  reserve  claim  to  them  against  the 
petitioner  for  the  value  of  the  dung." 

The  sheriff  having  appointed  the  landlord  to  state  whether  he  would  agree  to  afford 
them  accommodation  for  that  purpose,  be  stated,  in  a  minute,  that  it  was  the  duty  of 
the  tenants  to  perform  the  positive  obligations  upon  them  in  the  best  way  they  could 
devise ;  and  that  he  was  not  bound  to  afford  them  the  accommodation  asked ;  but  that 
he  would,  ex  graiia,  give  them  such  accommodation  for  consuming  what  remained  of 
their  straw  as  he  could,  by  giving  them  a  bam  and  byre  for  a  reasonable  time,  on  such 
farms  as  he  entered  personally  to  the  possession  of ;  but  as  to  those  farms  let  to  different 
tenants,  over  whom  he  had  no  control,  he  could  take  no  concern  in  the  matter. 

The  sheriff  '^allows  them  to  remove  and  appropriate  the  fodder  of  the  out^ing 
crop,  according  to  the  established  usage  of  the  country,  reserving  action  to  them 
individually  against  the  petitioner  for  damages  suffered  by  the  illegal  detention  of  the 
same,  and  to  the  petitioners  his  objections,  both  as  accords  of  law." 

The  landlord  having  presented  a  bill  of  advocation.  Lord  Cringletie,  Ordinary,  ''in 
respect  of  the  judgment  of  the  House  of  Lords  in  the  case  of  the  Duke  of  Boxbuighe 
against  Robertson,  remits  to  the  sheriff  to  recall  the  interlocutor  complained  of^  and  to 
hear  the  parties  on  the  allegation  that  the  articles  of  regulation  for  the  estate  of  Slains 
were  departed  from,  and  never  observed  during  the  leases  of  the  respondents,  as  well  as 
any  other  points  of  the  case." 
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The  tenants  petitioned^  and  pleaded — It  is  now,  and  has  heen  long  a  fixed  point  in 
the  law  of  Scotland  relative  to  leases,  and  no  less  a  fixed  point  in  the  practice  of  the 
country,  that  where  a  lease  is  silent  as  to  the  mode  in  which  the  fodder  is  to  be  con- 
snined,  the  tenant  is  entitled  to  sell  the  fodder  of  the  way-going  crop.  Although,  during 
the  carrency  of  the  lease,  he  is  obliged  to  consume  the  fodder  at  home,  or  at  least  not 
to  dispose  of  it  without  purchasing  as  much  manure  as  would  have  been  made  by  its 
consumption,  it  is  otherwise  at  the  termination  of  the  lease  j  and  the  reason  of  this 
distinction  is  obvious. 

The  term  of  removal  from  the  houses  and  grass  lands  is  Whitsunday,  when  the 
tenant  must  give  up  all  the  accommodation  which  would  be  necessary  for  the  consump- 
tion of  the  fodder,  nothing  being  retained  except,  perhaps,  the  bams  requisite  for  stow- 
ing and  preserving  the  way-going  crop.  He  has  not  the  means,  therefore,  of  consuming 
the  fodder  upon  the  farms  which  he  has  left ;  and  even  if  he  had  the  means,  it  were  a 
monstrous  injustice  to  require  him  to  consume  the  fodder  at  a  distance  from  [760]  the 
farm  to  which  he  must  have  removed,  and  which  the  law  obliges  him  to  stock ;  BdVs 
Treatiee  on  Leases. 

This  general  rule  of  law  goes  very  deeply  into  the  interpretation  which  must  be  put 
upon  the  clause  in  the  ''articles  and  conditions  "  upon  which  the  pursuer  founds.  It  is 
impossible,  with  due  regard  to  the  justice  of  the  case,  and  to  the  practice  of  the  country, 
to  construe  the  clause  as  to  the  fodder  against  the  tenant's  right  to  remove  the  way- 
going crop.  The  true  and  fair  construction  of  the  article  is,  that  it  applies  to  the  posses- 
sion and  management  of  the  land  during  the  currency  of  the  lease.  There  is  nothing  in 
the  stipulation  which  marks  any  intention  in  the  parties  to  overrule  the  obligations 
implied  by  law,  and  substitute  other  conventional  obligations  in  their  stead.  On  the 
contrary,  the  stipulation  seems  absolutely  inconsistent  with  this  idea.  The  whole  fodder 
is  to  be  used  on  the  ground  evidently  by  the  tenants^  of  whose  leases  the  "  articles  and 
conditions  "  form  a  part ;  but  they  could  only  use  it  during  the  currency  of  the  lease. 
They  could  not  use  upon  the  farm  the  straw  of  the  way-going  crop  ;  and  they,  therefore, 
must  be  entitled  to  sell  and  remove  the  straw  of  that  crop  exactly  upon  the  same 
principle  on  which  they  would  have  been  entitled  to  remove  it  had  there  been  no 
special  stipulations,  but  the  parties  had  left  their  rights  and  interests  to  be  settled  by 
the  implied  obligation  of  common  law.  The  words,  ''  at  any  time,"  must  be  taken  with 
reference  to  the  whole  clause ;  and  the  prohibition  against  selling  and  removing  cannot 
be  disjoined  from  the  obligation  to  use  the  fodder.  The  article  enjoins  the  tenant  not 
to  remove  the  fodder,  but  use  it  on  the  farm,  that  is  to  say,  he  shall  not  carry  it  off  so 
long  as  he  can  use  it ;  but  where  it  becomes  impossible  for  him  to  use  it,  as  in  the  way- 
going crop,  it  seems  to  follow,  as  a  matter  of  necessity,  that  the  injunction  against 
removing  it  flies  off. 

By  common  law,  and  the  custom  of  the  country,  the  straw  and  fodder  of  the  way- 
going crop  belong  to  the  tenant ;  and  it  is  not  lightly  to  be  supposed  that  the  tenant 
relinquishes  this  valuable  property  without  consideration.  If  the  parties  had  been 
stipulating  in  favour  of  the  landlord  a  right  to  straw  and  fodder,  which,  by  law, 
belonged  to  the  tenant^  words  much  more  distinct  and  unequivocal  would  have  been 
used,  and  the  clause  would  have  been  made  expressly  applicable  to  the  last  year. 

It  is  only  in  so  far  as  regards  the  dung  that  the  last  year  of  the  lease  is  referred  to ; 
there  is  no  reference  to  the  last  year  in  speaking  of  the  fodder.  But  the  obligation  on 
the  tenants  to  lay  all  the  dung  on  the  farms  during  the  last  year  must  necessarily  be 
restricted  to  that  manure  which  they  could  lay  upon  their  farms  during  their  own  culti- 
vation for  the  last  year.  The  preparation  of  the  land  for  the  next  crop  was  not  their 
business,  but  that  of  the  incoming  tenant^  for  whose  behoof  they  could  not  be  required 
either  to  plough  or  to  manure.  It  is  impossible,  under  any  construction  of  the  clause, 
any  more  than  at  common  law,  that  the  pursuer  can  be  entitled  to  the  dung  produced 
by  [761]  the  consumption  of  the  fodder  of  the  way-going  crop.  But,  if  he  cannot  be 
entitled  to  the  dung  without  value,  it  is  plain  he  cannot  be  entitled  to  the  fodder ;  for  it 
is  the  landlord's  right  to  have  the  manure  laid  upon  his  ground  that  gives  him  right  to 
prevent  the  removal  of  the  fodder.  The  pursuer  himself  does  not  claim  the  fodder  as 
his  own  property,  but  merely  concludes  that  the  tenants  shall  be  ordained  to  use  it 
upon  the  farms  upon  which  it  grew ;  thus  giving  the  clause  the  construction  contended 
for  by  them,  namely,  that  the  power  to  use,  and  the  prohibition  to  remove,  went 
together.     But,  when  required  in  the  inferior  court  to  state  whether  they  could  have  the 
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accommodation  required  for  the  conaumption  of  the  fodder,  the  landlord  answered,  that 
some  of  the  tenants  whose  farms  were  not  re-let  might  ex  gratia  have  the  use  of  a  bun 
and  hyre  for  their  accommodation ;  but  that  the  others  could  have  no  acconunodataon, 
because  their  farms  had  been  let — the  new  tenants  had  entered  to  ^em — and  (he 
pursuer  had  no  control  over  them.  But,  while  the  necessary  accommodation  is  refnaed 
them,  it  cannot  be  maintained  that,  in  consequence  of  this  denial,  the  fodder  of  the  way- 
going crop  must  perish,  or  belong  to  the  landlord. 

The  priuciples  on  which  the  tenants  contend  have  been  given  effect  to  in  a  ▼ariety 
of  cases;  Pringle  against  M'Murdo,  30th  June  1796;  Lord  Northesk  against  RoUand, 
2d  February  1797;  Lord  Wemyss  against  Wrights,  16th  June  1801 ;  Forrester  againat 
Wright,  19th  February  1808;  Duke  of  Boxburghe  against  Robertson,  28th  June  1816» 
reversed  in  the  House  of  Lords,  17th  July  1820,  upon  specialties  which  do  not  reach 
the  present  case.  In  that  case,  the  clause  respecting  the  sale  or  removal  of  the  fodder 
was  directly  applicable  to  the  last  year  of  the  lease,  as  the  clause  on  which  the  qaesdon 
depended  was,  that  the  proprietor  or  incoming  tenant  should  have  power  to  sow  grass- 
seeds  with  the  last  or  waygoing  crop,  whereas  the  provision  in  the  present  case  has  no 
reference  to  the  last  year's  possession,  but  to  the  preceding  years  of  the  tack. 

It  is  not  maintained  that  any  usage  will  overrule  the  plain  and  express  stipulatioas 
of  a  written  instrument;  but  the  question  here  is  the  purport  and  effect  of  certain 
stipulations ;  and  the  argument  of  the  tenants  is  this,  not  merely  that  the  custom  of  the 
country,  independent  of  express  provision,  raises  such  and  such  obligations  against  the 
tenant,  but  that  the  law  and  practice  have  uniformly  interpreted  such  a  clause  as  that 
contained  in  the  articles  and  conditions  to  apply  to  Uie  currency,  and  not  to  the  ezpiiy 
of  the  lease. 

The  landlord  answered — If  the  clause  in  the  "  articles  and  conditions  "  had  occurred 
in  any  lease  for  tihe  first  time,  without  reference  to  any  custom,  it  would  be  held  to  be  a 
provision  so  plain,  as  to  supersede  all  comment  and  criticism.  The  stipulation  is 
general  and  unqualified,  that  the  whole  fodder  shall  be  used  upon  the  ground,  and  none 
sold  or  carried  away  at  any  [752]  time.  The  answer  to  former  arguments  maintained 
on  this,  that  tihe  fodder  of  the  last  year  is  always  understood  to  be  excepted,  is  obvioos — 
that  the  main  intention  and  effect  of  special  clauses  is  to  control  a  practice  which  one  or 
other  of  the  parties  may  not  choose  to  accede  to ;  and,  at  any  rate,  it  is  supposed  that 
no  such  accumulation  of  instances  can  be  given  of  sales  in  the  &ce  of  such  a  daose  as 
the  present,  as  to  constitute  a  usage  to  support  the  plea  of  implied  exception. 

The  reasoning  of  the  tenants  on  this  clause,  proceeds  on  an  assumption  manifesUy 
inadmissible  snd  fallacious.  The  clause  by  no  means  necessarily  implied  that  the 
consumption  of  the  fodder  was  all  to  take  place  during  the  tenant's  occupation  of  the 
farm.  The  obligation,  no  doubt,  was  directed  against  the  tenant ;  it  was  a  stipulation 
by  which  he  was  to  be  bound ;  and  it  may  even  be  conceded  that  it  was  a  limitation  of 
his  right ;  but  it  does  not  follow  from  that,  that  he  was  to  be  the  only  party  to  carry 
the  obligation  into  actual  execution ;  on  the  contrary,  the  words  of  the  clause  appear  to 
have  been  carefully  so  framed  as  to  exclude  any  plea  of  this  sort.  It  is  not  stud  by 
whom  the  stipulations  must  be  fulfilled.  Of  course  they  must  be  fulfilled  by  the  tenant 
as  long  as  he  remains  on  the  farm ;  and  if  he  do  not  exhaust  the  fodder  and  dung 
during  his  occupation,  the  landlord  must  have  a  right  himself  to  carry  the  stipulation 
into  effect 

The  cases  of  Pringle  and  Lord  Northesk,  tU  supra,  only  show  that  at  common  foee; 
and  where  leases  are  silent  on  the  subject  in  dispute,  the  tenants  are  restrained  from 
selling  their  fodder  during  the  currency  of  the  lease,  but  that  they  are  permitted  to  sell 
the  straw  of  the  last  crop.  This  the  landlord  never  disputed;  on  the  contrary^  he 
apprehends  that  it  affords  a  material  inference  in  favour  of  his  plea ;  for  the  special 
clause  in  the  present  case  was  meant  to  give  the  landlord  something  more  than  he  would 
have  had  if  there  had  been  no  stipulation  at  all  in  the  contract.  In  the  case  of  Lord 
Wemyss  against  Wright,  the  question  now  under  discussion  was  not  tried,  as  the  right 
of  the  tenants  to  sell  the  way-going  crop  was  not  disputed. 

The  case  of  Robertson  against  Duke  of  Boxburghe,  ut  supra,  reversed  in  tiie  House 
of  Lords,  is  so  parallel  with  the  present  as  to  be  quite  irresistible  in  its  application ;  and, 
indeed,  any  distinction  which  ccm  be  taken  between  the  one  case  and  the  other  seems  to 
be  decidedly  favourable  to  the  plea  of  the  landlord.  In  particular,  in  the  case  of 
Bobertson,  it  was  expressly  declared  that  the  tenant  should  be  paid  the  whole  value  of 
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the  dung  of  the  preceding  year,  which  might  he  left  on  the  farm ;  hut,  in  the  present 
case,  the  tenant  has  no  claim  whatever  for  that  value.  In  the  former  case,  it  might  he 
said  that  it  was  always  contemplated  that  the  tenant  should  have  the  value  of  the 
straw  in  some  shape  or  other.  If  there  was  a  possibility  of  consuming  it,  he  was  to 
have  the  value  of  it  in  dung ;  and  if  it  was  impossible  to  consume  it,  tiiien  he  claimed, 
in  equity,  an  allowance  for  the  material  from  f7B3]  which  the  dung  would  have  been 
made,  if  he  had  had  an  opportunity ;  but  the  tenant  in  the  present  instance  has  no  claim 
whatever  to  any  compensation  from  the  landlord  for  the  dung  left. 

It  is  a  groundless  and  preposterous  complaint  that  the  landlord  calls  upon  the 
tenants  to  consume  the  fodder  on  the  ground,  and  at  the  same  time  refuses  them  the 
accommodation  necessary ;  for  two  of  the  defenders  were  actually  offered  the  accom- 
modation they  asked  from  the  landlord ;  and  he  expressed  his  belief  that  the  incoming 
tenants  succeeding  to  the  other  petitioners  would  be  ready  to  afford  them  similar 
accommodation.  But  not  one  of  them  intimated  their  acceptance  of  the  proposed 
accommodation. 

An  argument  was  also  maintained  by  the  parties  as  to  the  ''articles  and  conditions  " 
not  being  obligatory  on  the  tenants,  in  consequence  of  their  having  been  abandoned,  and 
never  acted  upon,  and  of  some  of  the  tenants  not  having  signed  them;  but  this 
argument  was  superseded  by  the  judgment  of  the  Court  on  the  import  of  the  clause.  A 
summons  of  damages  was  also  brought  by  the  landlord  against  the  tenants  for  breach  of 
the  ^  articles  and  conditions.'^ 

A  question  upon  the  same  clause  in  the  "  articles,"  being  depending  at  the  same  time 
before  the  First  Division,  between  Gordon  and  Anderson,  another  of  the  tenants  on  the 
barony  of  Slains,  judgment  was  given  in  both  at  the  same  time. 

The  Judges  of  both  Divisions,  and  the  Lords  Ordinary,  with  the  exception  of  Lord 
Gringletie,  concurred  in  holding — 

"L  That  although,  by  the  common  law  and  practice  of  Scotland,  a  tenant  is  bound 
to  consume  the  whole  fodder  of  his  farm  on  the  lands  during  the  lease,  yet  that  this 
obligation  has  never  been  held  to  apply  to  the  way-going  crop ;  and,  therefore,  that  he 
is  entitled  to  sell  the  fodder  of  his  last  crop. 

''  11.  That  the  clause  made  use  of  in  the  articles  of  lease  in  question,  unaccompanied 
by  any  corresponding  relative  obligation  on  the  part  of  the  landlord  or  incoming  tenant, 
ifl  not  more  extensive  in  its  application  than  what  would  have  been  implied  from  the 
nature  of  the  contract. 

"  III.  That  as  no  means  are  provided  by  the  landlord,  in  his  articles  of  lease,  to 
carry  into  execution  that  for  which  he  contends,  and  as  he  maintains  that  he  is  underno 
legal  ohligation  from  the  articles  to  furnish  any  such^  we  apprehend  that  he  is  barred 
from  putting  any  other  construction  on  the  clause  than  what  has  ever  been  the  common 
understanding  of  the  country. 

'*  rV.  That^  in  this  case^  the  tenant  is  entitled  to  dispose  or  carry  off  the  straw  of 
the  way-going  crop.  The  contrary  sup-  [764]  -position  would  extend  the  obligation  of 
the  tack  against  the  tenant  for  near  a  year  ii^r  he  was  removed,  and  after  he  ceased 
to  have  right  to  come  on  the  farm,  either  by  himself,  his  servants,  or  his  cattle,  all  of 
which  he  must  do  if  he  is  to  use  the  straw  on  the  farm ;  for,  as  the  straw  is  his 
undoubted  property,  it  is  he,  the  out-going  tenant,  who  is  entitled  to  the  use  of  it,  and 
not  the  incoming  tenant  or  the  landlord,  without  paying  value  for  it." 

Lord  Gringletie  was  of  opinion  that  the  clause  in  the  "  articles  and  conditions  "  was 
intended,  and  was  sufficient  to  exclude  the  operation  of  the  common  law ;  that  there 
being  no  provision  for  the  tenants  thrashing  out  the  straw  of  the  way-going  crop,  is  of 
no  consequence ;  because,  la^.  Such  practice  is  no  novelty  in  the  best  cultivated  part 
of  Scotland ;  and,  2e{,  The  common  law  will  compel  the  landlord  to  provide  the  means 
for  his  tenant  performing  the  obligation  which  has  been  imposed  on  him,  or,  failing 
such  provision,  will  restrain  the  landlord  or  the  incoming  tenant,  personali  ohjectione^ 
from  insisting  for  fulfilment  of  the  obligation. 

[Reversed,  2  W.  &  S.  115;  4  S.RR  (H.L.)  775. 
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No.  190.      F.C.  KS.  VII.  754.     11  March  1825.     2nd  Div.— Lord  Eldin. 

Walker,  Suspender. — Cockbum,  Rutherford, 

Kenton,  Eespondent. — Oreenshields,  Mancreiff,  Skene, 

Servitude — Property. — A  servitude  altius  turn  toUendi^  or  ne  luminibue  offidendi^  witiun 
burgh,  found  not  to  be  inferred  from  the  exhibition  of  a  feuing  plan  held  out  to  all 
persons  purchasing  ground  for  building,  as  the  general  plan  of  the  town,  without  any 
mention  of  the  servitude  in  the  titles  of  the  property. 

Previously  to  granting  feus  of  the  ground  on  which  the  New  Town  of  Edinburgh  ii 
built,  and  before  an  Act  of  Parliament  was  obtained  for  so  far  extending  the  jurisdiction 
and  privileges  of  the  city,  a  plan  of  the  intended  buildings  had  been  exhibited  by  the 
magistrates.  In  this  plan,  the  different  building  lots  were  designated  by  letters ;  the 
great  streets  were  marked  out^  together  with  the  back  streets  and  meuse  lanes.  The 
ground  to  be  occupied  by  dwelling-houses  was  shaded  dark,  [755]  and  the  ground  for 
back  areas  was  shaded  green ;  but  it  did  not  shew  the  divisions  of  the  different  hack 
areas  by  walls,  nor  did  it  mark  the  ground  which  was  to  be  occupied  by  stables  in  the 
back  areas. 

By  authority  of  the  magistrates,  the  following  advertisement  was  inserted  in  the 
newspapers: — "The  Lord  Provost,  Magistrates,  and  Town-Council  of  this  city,  have 
this  day  finally  adjusted  the  plans  of  the  New  Town,  which,  against  Monday  next,  and 
every  lawful  day  thereafter  for  a  month,  will  be  open  at  the  Council  Chamber  from  the 
hours  of  twelve  at  noon  to  two  in  the  afternoon,  for  the  inspection  of  such  as  incline  to 
become  feuars,  where  they  may  also  see  the  terms  and  conditions  on  which  feus  will  be 
granted." 

In  the  charters  granted  by  the  magistrates  to  the  feuars,  and  in  particular  to  the 
authors  of  the  suspender  in  the  present  case,  the  plan  was  thus  referred  to : — "  Con- 
sidering that,  by  act  of  council,  bearing  date  the  29th  day  of  July  1767  years,  the  plan 
for  feuing  out  the  ground  within  the  extended  royalty  of  the  said  city  was  settled,  and 
the  terms  and  conditions  upon  which  the  same  is  to  be  feued  is  thereby  fixed  and 
ascertained,  and  that  in  terms  of  the  said  plan  and  proposals  exhibited  on  our  part^"  &c^ 
In  the  charter  to  the  author  of  the  respondent,  which  was  granted  four  years  after  that 
to  the  suspender,  reference  is  made  to  the  plan  by  the  subject  being  described  as  *'  that 
lot  of  ground  37  feet  in  front  by  160  feet  deep  of  letters  W.  W. ; "  but  in  neither  of  the 
charters,  nor  in  the  subsequent  progress  of  the  titles,  is  there  any  special  restriction  as  to 
building  on  the  back  areas. 

Itenton,  who  was  proprietor  of  the  house  next  to  the  south-east  corner  house  of  Sk 
Andrew  Square,  obtained  a  warrant  for  erecting  certain  buildings  on  his  back  area. 
These  were  to  consist  of  a  house  of  three  stories,  to  be  erected  in  place  of  the  coach- 
house and  stables,  which  had  been  already  built  at  the  extremity  of  the  back  area  in 
the  meuse  lane,  and  to  extend  ten  feet  further  into  the  area ;  and  the  rest  of  the  area, 
with  the  exception  of  a  few  transverse  slips  of  a  few  feet  broad,  was  to  be  occupied  by  a 
building  one  storey  above  the  level  of  the  first  floor  in  St.  Andrew  Square,  the  side  walls 
rising  2^  feet,  and  the  ridge  of  the  roof  6  feet  above  the  soles  of  the  back  windows  of  the 
second  storey  of  the  tenement  belonging  to  Walker,  the  suspender,  built  at  the  back  of 
what  had  been  originally  the  lot  of  ground  forming  the  south-east  corner  of  St.  Andrew 
Square.  This  ground  had  been  marked  green  in  the  plan,  like  the  other  back  areas,  but 
had  been  built  upon,  more  than  40  years  before,  through  the  whole  extent  of  the  back 
area,  and  now  formed  the  north  side  of  West  Register  Street. 

Walker  presented  a  bill  of  suspension,  and  complained  that  the  intended  buildings 
were  contrary  to  the  plan  of  the  New  Town,  and  would  have  the  effect  of  entirely 
destroying  the  light  of  some  of  the  rooms  in  his  tenement. 

[756]  Lord  Eldin,  Ordinary,  reported  the  case  on  memorials  to  the  Court,  who 
ordered  additional  written  pleadings,  and  at  the  same  time  required  the  opinions  of  the 
First  Division  and  of  the  permanent  Lords  Ordinary. 

The  suspender  pleaded — There  is  no  personal  objection  against  the  suspender,  from 
the  circumstance  that  the  ground  on  which  his  tenement  stands  was  not  intended  to 
form  the  side  of  a  street,  but  was  intended  as  the  back  area  of  the  comer  house  in  St. 
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Andrew  Square,  and  is  delineated  as  such  in  the  original  f euing  plan ;  nor  does  it  appear 
of  much  consequence  to  inquire  whether  the  circumstance  of  a  black  area,  forming  the 
side  of  a  street,  released,  or  ought  to  have  released  it,  from  the  servitude  against 
building.  It  has  been  built  upon  for  more  than  forty  years,  and  the  necessary  presump- 
tion of  law  is,  that  it  was  built  upon  legally,  and  if  not  by  the  undoubted  right  of  the 
proprietor  himself,  at  least  by  the  permission  and  acquiescence  of  those  having  right  to 
oppoee.  At  all  events,  it  is  now  too  late  to  challenge  it ;  and  it  is  impossible  to  argue 
that  the  proprietor  is  precluded  from  pleading  any  right  of  servitude  that  may  prevent 
building  upon  the  back  areas  of  other  tenements.  It  should  rather  be  concluded  that 
the  buildings  were  erected  on  this  area  forming  the  side  of  a  street,  because  there  was 
understood  to  be  an  undoubted  right  of  servitude  over  the  adjacent  areas,  as  it  is  not  to 
be  supposed  that  the  proprietor  would  have  built  a  valuable  property,  half  the  lights  of 
which  were  absolutely  at  his  neighbour's  mercy. 

Although  it  is,  no  doubt^  a  general  rule  of  law  that  all  the  conditions  and  qualities 
with  which  it  is  intended  to  affect  a  grant  of  heritable  property  should  appear  in  the 
investiture,  and  be  expressed  in  such  words  as  are  proper  to  constitute  a  real  burden, 
yet  one  great  exception  takes  place  with  regard  to  servitudes,  which,  even  when  they 
are  conventional,  do  not  require  for  their  constitution  either  charter  or  sasine,  or  any 
other  deed  which  it  is  necessary  to  record.  A  servitude  is  effectually  constituted  by  the 
consent  of  the  proprietor  of  the  servient  tenement,  and  by  such  possession  on  the 
part  of  the  proprietor  of  the  dominant  tenement  as  the  nature  of  the  servitude 
admits.  Although  no  notice  of  it  is  to  be  found  in  the  titles  of  either  the  servient  or 
dominant  tenement,  a  third  party  purchasing  for  full  value  is  in  no  better  situation 
than  the  proprietor  who  grants  the  servitude,  and  his  heirs ;  and,  if  the  servitude  be 
well  constituted  against  the  grantor,  it  will  form  a  real  buiden  on  the  property,  into 
whose  hands  soever  it  may  pass. 

In  positive  servitudes,  where  the  servient  tenement  is  constrained  to  suffer  some- 
thing, the  use  and  exercise  of  the  right  on  the  part  of  the  dominant  tenement  is 
necessary ;  and  the  servitude  may  be  acquired  by  prescription,  without  any  deed  or 
written  title  affecting  the  servient  tenement  granted  by  ite  proprietor ;  Erskine,  b.  ii. 
tit.  9,  sect.  3.  But  negative  servitudes,  where  [757]  the  proprietor  of  the  servient 
tenement  is  merely  restrained  from  making  certain  uses  of  his  property,  cannot  be 
acquired  by  mere  prescriptive  enjoyment,  but  only  by  acts  of  interruption  preventing 
the  proprietor  of  the  servient  tenement  from  taking  that  use  of  his  property  which  the 
servitude  prohibits ;  but  they  are  sufficiently  constituted  as  against  third  parties  even 
by  the  consent  alone  of  the  proprietor  of  the  servient  tenement,  though  not  contained  in 
the  title-deeds  of  either  party,  nor  otherwise  notified  in  the  record,  and  although  not 
accompanied  by  any  visible  act  of  possession,  of  which  the  right,  unless  something  be 
attempted  against  it,  is  in  its  own  nature  incapable ;  Erakiney  b.  ii.  tit.  9,  sect.  35 ; 
Stairy  b.  ii.  tit.  7,  sect.  9j  Gray  against  Fergusson,  3l8t  January  1792;  Mutrie, 
petitioner,  26th  June  1810. 

It  is  a  misapprehension  of  the  legal  principles  by  which  the  present  question  should 
be  decided  to  look  solely  to  the  respondent's  titles,  and  to  admit  of  no  restrictions  in 
the  use  of  his  property  except  what  these  might  express,  in  such  terms  as  should 
constitute  a  real  burden  on  the  property.  It  will  be  observed,  however,  that  the 
respondent's  titles  do  contein  a  reference  to  the  plan,  for  the  letters  W  W,  and  the 
expression  "  lot,"  refer  to  the  plan,  and  prove  that  the  property  was  one  of  the  lots  sold 
under  that  plan.  But  the  argument  upon  the  titles  is  not  applicable  to  the  case  of  the 
known  servitudes  which  are  validly  constituted  against  all  third  parties,  without  any 
insertion  in  the  titles  of  the  servient  tenement.  A  third  party  onerously  acquiring  has 
no  privileges  in  a  question  of  servitude,  and  stends  in  no  better  situation  than  the 
grantor  and  his  heirs.  To  deal  correctly,  therefore,  with  the  present  case,  it  must  be 
viewed  as  in  a  question  with  the  magistrates.  The  respondent's  author  having 
obtained  his  right  several  years  after  the  suspender's  author,  if  a  negative  servitude  was 
constituted  as  against  the  magistrates  in  favour  of  the  suspender's  author,  it  is  clearly 
effectual  against  the  respondent. 

Now,  the  plan  was  solemnly  approved  of  by  an  act  of  Council,  and  announced  by 
public  advertisement.  It  was  laid  out  for  public  inspection  in  the  Council  Chamber ; 
and  was  exhibited  expressly  that  all  persons  intending  to  become  feuars,  and  to  build 
upon  th^  new  extended  ^royalty,  might  see  the  various  advantages  which  the  plan  held 
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out  The  euspender'B  author,  among  others,  inspected  the  plan;  and  he  purchased  on 
the  faith  of  it  The  charter  granted  hy  the  magistrates,  in  his  favour,  proceeds  upon 
the  express  narrative  that  the  purchase  had  been  made  '^  in  terms  of  the  plan,  and  pxo- 
posals  exhibited  on  our  part"  On  the  plan,  the  ground  between  the  houses  and  the 
mouse  lane  was  marked  green,  plainly  indicating  that  the  space  was  to  be  kept  open,  to 
be  appropriated  as  a  back  area  for  the  houses  forming  the  principal  street  By  the 
whole  transaction — by  the  exhibition  of  the  plan  in  the  circumstances  in  which  it  was 
exhibited — the  purchase  made  upon  the  faith  of  it — and  the  reference  to  the  plan  in  the 
suspender's  titles,  the  magistrates  constituted  against  [758]  themselves  a  negative 
servitude  against  building.  This  is  a  servitude  very  generally  prevalent  in  certain 
situations  of  urban  property ;  and,  being  constituted  by  the  general  usage  and  under 
standing  of  the  place,  comes  to  be  what  has  been  called  the  law  of  the  burgh.  If  the 
magistrates  could  not  build  contrary  to  the  servitude  thus  constituted,  the  respondent 
can  have  no  right ;  since  the  magistrates  never  could,  by  any  free  or  unrestricted  con- 
veyance to  him,  cut  down  the  negative  servitude  constituted  in  the  suspender's  favour. 

The  circumstance  that  stables  have  been  built,  and  that  out-buildings  have  beeo 
made  to  the  houses  on  the  back  area,  although  these  are  not  marked  on  Uie  plan,  is  of 
no  consequence.  It  was  all  along  the  plan  to  have  a  meuse  lane,  which  is  accordin^y 
marked  out^  and  stables  of  course  were  implied  in  the  meuse  lane.  The  out-building8 
have  been  erected  either  through  the  tolerance  or  inadvertence  of  neighbours ;  and  it  is 
impossible  to  found  on  any  of  these  accidental  deviations  any  general  abandonment  of 
the  plan,  in  cases  where  parties,  having  an  interest,  give  timely  opposition.  These  out> 
buildings  have  hitherto  been  confined  to  the  height  of  the  party  wall  between  the  back 
grounds ;  and  any  attempts  to  raise  them  higher  have  been  successfully  resisted.  The 
limits,  to  which  these  buildings  have  been  confined,  shew  that  a  servitude  existed,  which, 
though  it  did  not  prevent  the  proprietor  from  covering  his  back  area  with  certain  veiy 
low  buildings,  did  prevent  him  from  erecting  these  to  such  a  height  as  should  impede 
the  free  access  of  the  light,  and  the  free  circulation  of  air.  The  want  of  interest  more 
than  any  thing  else  rendered  the  challenge  unsuccessful ;  but  they  have  been  hitherto 
stopped  when  any  ix\jury  was  sustained. 

This  question  has  been  settled  by  many  decisions;  Deas  against  Magistrates  of 
Edinburgh,  decided  in  House  of  Lords,  10th  April  1772,  which,  although  a  judgment 
pronounced  as  in  the  Bill-Chamber,  was  considered  by  the  Court  (vide  Toung  and  Com- 
pany against  Dewar,  17th  November  1814),  as  of  the  highest  authority,  and  as  regulat- 
ing the  practice  ever  since ;  Gordon  against  Sir  John  Majoribanks  and  others  (New  Club) 
11th  March  1814,  afiirmed  on  appeal  (noticed  in  Young  and  Company  against  Dewar. 
tU  8upra)t  in  which  the  general  result  was  to  allow  the  erection  of  certain  buildings  in 
the  hack  area,  which  exceeded  the  height  of  the  mutual  wall  by  a  few  feet,  at  one  end 
only,  while  it  was  impossible  for  the  party  opposing  to  shew  that  he  sustained  any  real 
damage,  or  that  the  light  and  heir  of  his  house  was  at  all  injured ;  Riddell  against  Moir, 
28th  June  1808 ;  Colquhoun  against  Lindsay,  17th  February  1803.  The  case  of  Gibson 
against  Managers  of  Heriot's  Hospital,  1809,  was  reversed  in  House  of  Lords,  Dov^s 
Reports f  May  1814,  on  the  ground  that  Gibson  was  not  entitled  to  retain  the  feu-duty 
due  to  the  trustees  for  Heriot's  Hospital,  in  order  to  compel  implement  of  an  obligation, 
by  the  exhibition  of  a  plan  by  the  magistrates,  not  as  trustees  for  the  Hospital,  but  as 
the  representatives  of  the  commu-  [759]  -nity.  In  the  case  of  Young  and  Company 
against  Dewar,  17th  November  1814,  the  buildings  which  it  was  proposed  to  erect  bat 
which  were  not  allowed  by  the  judgment,  though  covering  the  greater  part  of  the  area, 
did  not  rise  much  above  the  division  wall ;  and  certainly  were  not  by  any  means  to  be 
compared,  in  point  of  injury  to  the  adjoining  tenement,  with  the  building  proposed  in 
the  present  case  j  and  there  was  this  peculiarity,  that  the  immediate  title-deeds  of  the 
party  proposing  to  build  contained  a  clause  specially  conferring  a  power  to  build  un  the 
back  area ;  in  the  case  of  Schultze  against  Campbell,  29th  November  1815,  a  building 
two  stories  in  height  at  the  end  of  the  area  farthest  from  the  house,  was  not  allowed. 
In  the  case  of  Stewart  against  Burke,  9th  December  1820,  a  building  on  the  furthest 
extremity  of  the  area,  and  next  the  meuse  lane,  was  allowed,  in  respect  that  no  distiction 
could  be  drawn  between  it  and  a  coach-house  and  stables,  which  it  was  understood  every 
proprietor  had  an  undoubted  right  to  build,  and  in  respect  there  was  no  question  with 
regard  to  the  right  of  putting  vents  into  the  proposed  building. 

The  respondent  pUaded — The  suspender  has  no  right  to  complain  of  the  intended 
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baildings,  or  to  found  on  the  plan,  because  his  own  buildings  are  erected  in  manifest 
▼iolation  of  it ;  the  ground  on  which  they  are  built  being  left  vacant  on  the  plan,  and 
coloured  green  in  the  same  way  as  the  back  areas  of  the  other  tenements ;  and  there  is 
evidence  in  the  titles  that  the  ground  now  occupied  by  him  was  formerly  possessed,  like 
the  original  feus,  with  a  dwelling-house  built  to  the  street,  and  the  back  area  unoccupied, 
except  by  coach-houses,  &c.  The  whole  of  the  buildings  which  he  terms  "  the  side  of 
a  street,"  for  which  he  claims  the  protection  of  the  plan,  were  erected  in  manifest 
contradiction  to  his  own  argument  as  to  its  supposed  binding  power  on  the  feuars,  there 
being  no  authority  in  the  plan  for  any  such  buildings. 

Where  there  is  no  question;  as  in  the  present  case,  whether  any  use  made  of  property 
amounts  to  a  nuisance,  or  is  exercised  in  arnitdationem  vimii,  a  proprietor,  generally 
speaking,  may  cover  his  ground  with  buildings  of  any  form  or  height,  suitable  to  his 
own  notions  of  convenience,  or  likely  to  be  of  advantage  to  him  in  any  respect ;  and 
although  this  power  may  be  limited  either  by  servitudes  constituted  in  favour  of  the 
neighbouring  property,  or  by  the  express  terms  of  the  grant,  there  is  no  ground,  in  the 
preeent  case,  for  alleging  that  any  of  the  negative  servitudes  hav^  been  constituted  in 
fevour  of  the  suspender's  property  over  that  of  the  respondent.  Although  the  suspender 
complains  that  some  of  his  windows  will  be  darkened ;  and  although  the  windows,  or 
the  house  itself,  may  have  existed  for  upwards  of  forty  years,  a  negative  servitude  can 
never  be  created  by  possession  or  enjoyment  for  any  length  of  time,  but  must  always  be 
constituted  by  [760]  express  grant,  or  by  successful  acts  of  interruption  for  upwanls  of 
forty  years ;  Stadr,  b.  ii.  tit.  7,  sect  9 ;  and  it  is  not  alleged  that  there  was  ever  any 
constitution,  by  grant,  or  express  stipulation,  or  successful  acts  of  interruption  of  a 
8ermlu6  luminum  over  the  respondent's  property.  As  little  is  there  any  restriction  with 
regard  to  building  in  the  respondent's  titles.  There  is  no  declaration,  either  express  or 
implied,  that  the  proprietor  is  to  be  entitled  to  erect  buildings  only  on  part  of  his 
property,  and  is  bound  to  leave  the  remainder  waste  and  vacant^  or  that  he  shall  not 
raise  his  buildings  above  a  certain  height. 

In  the  argument  upon  the  plan,  the  nature  and  object  of  that  plan  are  totally 
misunderstood;  and  the  implication  of  a  prohibition  against  erecting  any  buildings, 
except  those  delineated  on  the  plan,  is  irrational  in  itself,  and  is  contradicted  by  the 
uniform  usage  ever  since  the  New  Town  existed.  In  laying  out  the  New  Town  into 
streets  or  divisions  for  feuing,  it  was  obviously  necessary  that  there  should  be  a  general 
plan  to  which  reference  might  be  made  in  the  sales  to  the  different  purchasers ;  and  it 
seems  to  have  been  with  this  view  that  the  plan  founded  on  was  originally  framed,  and 
that  references  were  made  to  it  in  i;he  different  feu-contracts  and  charters.  But  there 
was  no  specification  in  the  plan  of  the  size  or  description  of  the  houses  that  were  to  be 
built,  which  was  left  to  the  discretion  or  convenience  of  the  different  feuars.  Accord- 
ingly, in  the  charters,  the  feuars  are  laid  under  no  restriction  whatever  as  to  the  mode 
in  which  they  were  to  occupy  and  possess  the  ground  feued  to  them.  In  the  plan, 
although  it  is  evident  that  the  areas  must  have  been  meant  to  be  divided,  yet  those  on 
the  east  side  of  St.  Andrew's  Square  are  not ;  and  in  no  part  of  the  New  Town,  as 
exhibited  in  the  plan,  is  there  a  single  coach-house  or  stable,  or  offices  of  any  description 
represented.  If,  therefore,  by  a  reference  to  the  plan  and  titles,  a  prohibition  was 
implied  against  any  buildings  except  those  delineated  on  it,  every  coach-house  and  stable 
must  be  viewed  as  an  infringement  of  the  original  contract.  But  the  erection  of  every 
.  one  of  these,  which  rose  regularly  and  simultaneously  with  the  streets  to  which  they 
belong,  IB  a  practical  commentary  on  the  title-deeds  of  the  feuars,  and  the  plan  to 
which  they  refer ;  proving  beyond  the  possibility  of  doubt^  that  the  reference  to  the 
plan  did  not  import  any  prohibition  against  building  on  the  back  ground,  but  was 
intended  for  a  very  different  purpose. 

It  is  nothing  to  the  purpose  that  the  coach-houses  and  stables  were  placed  at  the 
extremity  of  the  areas,  and  generally  at  some  distance  from  the  back  of  the  houses,  as 
this  might  be  done  as'  the  feuars  judged  expedient ;  and  the  argument  on  the  plan,  if 
good  for  any  thing,  must  go  the  length  of  restricting  any  building  upon  the  area  at  all. 
If  the  plan  is  taken  as  the  rule,  every  description  of  building  is  prohibited ;  and  if  it  is 
not  the  rule  (which  is  admitted  as  to  coach-houses  and  stables)  then  the  rights  of 
[761]  parties  must  necessarily  be  judged  of  as  if  no  plan  existed,  and  by  the  rules  of 
common-law. 

The  decisions  on  this  point  are  not  very  reconcileable  with  the  argument  maintained 
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by  the  respondent,  and  they  aie  sometimes  even  inconsistent  with  each  other ;  hat  tibe 
decision  by  the  House  of  Lords  in  the  case  of  Gordon  against  Sir  John  Mazjoribanks  and 
others,  tU  mprOf  has  put  an  end  to  the  uncertainty  occasioned  by  some  of  the  previous 
decisions,  and  has  set  the  matter  on  its  true  footing.  It  decides  that  the  reference  in  the 
charters  to  the  plan  of  the  New  Town  was  made  merely  for  the  sake  of  describing  thesab- 
ject,  and  not  of  imposing  any  restriction,  or  implying  any  obligation  that  the  spaces  maiked 
green  on  the  plan  should  be  left  clear  of  building.  In  that  case,  there  was  just  as  much 
reason  for  saying  there  was  a  positive  restriction  or  servitude  as  there  is  in  the  praent 
There  is  not  a  shadow  of  distinction  between  the  two  cases.  The  doctrine  laid  dbwn  in 
that  case  was  followed  in  Stewart  against  Burke,  ut  mpra  ;  and  the  distinction  attempted 
by  the  suspender  between  that  case  and  the  present,  on  the  ground  that  Burke's  proposed 
building  contained  no  vents,  could  have  no  influence,  for  if  there  was  no  prohibition 
against  building  on  the  back  ground,  there  could  be  none  against  putting  vents  in  the 
buildings.  The  discussion  as  to  vents  had  no  connection  with  the  plan,  but  referred  to 
another  ground  of  challenge,  viz.  an  averment  of  nuisance,  and  was  expressly  reserved, 
because  Burke  stated  he  had  no  intention  of  using  vents. 

The  opinion  of  the  Judges  of  the  First  Division  and  Permanent  Lords  Ordinary  was 
as  follows : — 

"  The  Judges  of  the  First  Division  and  the  permanent  Lords  Ordinary  haviog  met^ 
and  deliberated  on  this  case,  came  to  the  following  opinion  : 

"  Lord  Graigie  has  doubts  whether  the  case  of  Gordon  against  the  New  Club  in  St 
Andrew's  Square  can  be  considered  as  altogether  settling  the  general  point  as  to  the  rt^ 
of  building  to  any  extent  on  the  back  areas  in  the  New  Town ;  but  the  rest  of  the 
Judges  consider  this  case  as  decisive  of  the  present  and  all  similar  ones,  except  where  a 
question  of  nuisance  or  any  such  special  exception  can  be  stated. 

"  But  be  this  as  it  may,  the  whole  Judges  are  clearly  of  opinion,  that  in  this  caae 
the  suspender  cannot  be  heard,  seeing  that  he,  or,  which  is  the  same  thing,  his  author, 
has  built  on  his  own  back  area  to  a  much  greater  height,  and  in  a  manner  more  injurioos 
to  the  respondent's  property,  than  the  respondent's  operations  are,  there  being  two  or 
three  stacks  of  chimneys  in  the  suspender^s  buildings,  which  in  certain  winds  must  be 
very  unpleasant  to  the  neighbours." 

The  Court  were  unanimously  of  opinion  that  the  case  of  Gk>r-  [762]  -don  had  settled 
the  general  point,  and  also  that  the  personal  objection  was  good  against  the  suspender; 
and,  therefore,  refused  the  bill  of  suspension  and  interdict 

[S.G.,  3  S.  456;  cf.  Ootdd  v.  M'Carquoddle,  8  M.  171,  174;  Alexander  v.  Stoba, 

9  M.  605.] 


No.  192.       F.C.  N.S.  VII.  763.     18  May  1825.     1st  Div.— Loid  Alloway. 

Colonel  Dalrymple's  Younger  Children  and  their  Trustees,  Porsuers. — 

Dean  of  Faculty  {Cranstoun),  A.   Wood. 

The  Trustee  for  the  Creditors  of  Marton  Dalrymple,  Defenders, — 

Q,  J.  Bell,  Murray,  Walker, 

Competition — Right  in  Security. — An  heir  having  made  up  titles  to  parts  of  his  ancestor's 
estates,  but  not  to  the  whole,  the  creditors  of  the  ancestor  (supposing  them  to  have 
used  proper  diligence  against  the  estates  after  his  death)  entitled  to  rank  separately 
upon  the  whole,  as  it  stood  at  the  date  of  the  public  bankruptcy  of  the  heir,  to  the 
effect  of  recovering  full  payment ;  while  the  creditors  of  the  heir  can  only  be  ranked 
upon  the  estates  to  which  he  had  made  up  titles. 

Colonel  Dalrymple,  in  addition  to  the  estates  of  Cleland  and  Fordell,  which  he  held 
nnder  the  fetters  of  a  strict  entail,  acquired  other  heritable  property,  for  the  disposal  of 
[764]  which  he  executed  certain  trust-settlements.  By  the  first  of  these  (11th  September 
1787)  he  disponed  to  trustees  "  all  and  sundry  lands  and  heritages,  &c.  which  should 
belong,  &c.  to  him  at  the  time  of  his  death,  with  power  to  the  trustees  to  dijspoae  of  the 
same  for  behoof  of  the  younger  children,  other  than  the  heir  succeeding  to  him  in  the 
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entailed  estates  of  Cleland  and  Fordell,"  &c  The  unentailed  heritable  property  belonging 
to  Colonel  Dalrymple  consisted  of  the  lands  of  Hillhouseridge,  Braid,  and  Howdendyke, 
on  which  be  erected  iron-works,  and  the  superiority  lands  of  Athcatmuir,  in  all  which 
he  iiras  duly  infeft ;  but  the  iron-works  he  held  under  a  sort  of  double  title ;  for,  besides 
the  feudal  right  to  these,  he  had,  both  as  heir  of  entail  of  the  Gleland  property  and  as 
proprietor  of  Howdendyke,  entered  into  a  lease  with  one  Miller,  of  the  mines  and 
minerals  of  the  entailed  estate  of  Cleland,  and  of  the  grounds  and  the  buildings,  for 
behoof  of  himself  and  the  other  persons  with  whom  he  was  associated  as  partuers  of  the 
Omoa  Iron  Company.  Colonel  Dalrymple  held  a  principal  share  of  this  company  ;  and 
afterwards  purchased  up  the  shares  of  the  other  partners  ;  on  which  occasion  he  took  an 
assignation  of  the  lease  in  favour,  not  of  himself,  but  of  his  men  of  business,  Messrs. 
Francis  and  John  Anderson,  as  trustees  for  him,  his  heirs  and  assignees. 

Thereafter  (25th  February  1794)  and  upon  the  narrative  that  it  would  be  more 
adTisable  to  convert  the  provisions  for  his  younger  children  into  a  sum  of  money,  and 
to  give  the  unentailed  property  to  his  eldest  son,  Marton,  under  the  burden  of  paying 
these  provisions,  he  executed  a  supplementary  trust-disposition,  which,  after  reciting 
this  narrative  and  the  former  trust-deeds,  proceeds  thus :  *'  Therefore  I  do  hereby  give 
fall  power  and  authority  to  the  trustees  named  and  appointed  by  my  former  settlements, 
upon  Marton  Dalrymple,  my  eldest  son's  attaining  the  age  of  twenty-one  years  complete, 
to  dispone  and  make  over,  &c.  to  the  said  Marton  Dalrymple,  and  the  heirs  of  his  body 
(with  substitutions  in  favour  of  his  younger  sons  and  their  heirs)  my  whole  meaiis  and 
estate,  heritable  and  moveable,  but  under  the  following  condition : — That  the  said 
Marton  Dalrymple  shall,  at  one  and  the  same  time,  grant  a  valid  and  sufficient  security 
to  my  said  trustees  over  the  heritable  subjects  which  are  to  be  conveyed  to  him,  for  the 
foresaid  sum  of  L.  10,200,  to  be  payable  to  my  said  trustees,  in  terms  of  the  appointments, 
and  for  the  purposes,  &c.  declared  by  my  trust-deed  of  11th  September  1787." 

Colonel  Dalrymple  died  soon  after  the  date  of  this  trust-deed,  leaving  his  eldest  son, 
Marton,  two  younger  sons,  and  five  daughters.  The  trustees  did  not  make  up  titles  to 
the  estates  in  their  own  persons  under  the  trust-deeds  ;  nor  did  Marton  Dalrymple,  for 
some  years,  make  up  titles  as  heir  to  his  father,  although  he  continued  in  possession  of 
the  estate.  He,  however,  paid  off  the  provisions  due  to  his  two  younger  brothers,  and 
also  paid  up  the  interest  of  the  remaining  L.7285,  14s.  3d.  due  to  his  five  sisters. 

[766]  Afterwards,  however,  Marton  made  up  titles  by  a  precept  of  dare  constat  to 
certain  parts  of  the  trust-estate,  viz.  the  lands  of  Braidwood  and  Hillhouseridge,  but  not 
to  the  LEtnds  of  Howdensyke  (the  site  of  the  iron-works)  and  the  superiority  lands  of 
Athcatmuir ;  and  the  lease  remained  in  the  persons  of  the  Messrs.  Andersons,  as  trust- 
assignees  for  Colonel  Dalrymple. 

Marton  Dalrymple  died  in  November  1809,  in  very  embarrassed  circumstances, 
indebted  to  his  five  sisters  in  L.7285,  14s.  3d.  in  certain  debts  secured  on  tbe  lands  to 
which  he  had  made  up  titles,  and  in  the  sum  of  L.  3  6, 000  and  upwards,  to  his  personal 
creditors.  After  Marten's  death  in  1810,  a  meeting  of  his  creditors  took  place.  Mr. 
John  Anderson  attended  on  the  part  of  Mrs.  Dalrymple  (the  Colonel's  widow)  and  of  the 
five  daughters ;  and,  in  order  to  avoid  the  expence  of  diligence,  it  was  agreed  betwixt 
Mr.  Anderson  and  the  trustee  for  the  creditors,  that  the  heritable  properties  should  be 
brought  to  sale,  "  and  that  the  respective  rights  of  parties  should  be  held  to  be  the  same 
in  competition  with  each  other  as  they  stood  at  the  period  of  Marton  Dalrymple's  death, 
and  as  if  both  were  to  do  the  most  exact  diligence  that  might  be  respectively  competent 
to  each  of  them." 

In  the  fulfilment  of  this  arrangement,  the  trustees  for  the  younger  children  obtained 
a  decree  of  constitution  against  Molyneux  Dalrymple,  the  infant  son  of  Marton  (and  the 
heir-at-law  of  his  grandfather,  the  Colonel,  as  well  as  of  his  father),  ordaining  him  to 
make  up  titles  to  the  whole  heritable  property  left  by  Colonel  Dalrymple,  and  to  convey 
it  over  to  them  in  terms  of  the  trust-deed.  They  afterwards  obtained  a  decree  of  adjudi- 
cation of  the  lands  of  Braidwood,  Hillhouseridge,  Athcatmuir,  and  Howdensyke,  in 
implement  of  the  obligation  contained  in  the  trust-deed.  In  a  multiplepoinding  which 
depended  between  the  five  daughters  and  Marton's  personal  creditors,  the  former  insisted 
that  they  had  a  preferable  right  (in  virtue  of  the  trust-settlement  and  adjudication  in 
implement)  over  the  whole  property  conveyed  by  it,  without  any  distinction  betwixt 
those  parts  of  it  to  which  Marton  had  completed  titles,  and  those  which  he  had  allowed 
to  remain  in  hareditate  jacente;  that  the  right  in  Marton,  though  completed  by  the 
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infeftment  on  his  service,  was  not  an  absolute  right  of  fee,  bat  a  qualified  one,  snbjeet 
to  the  burden  of  the  trust-settlement ;  and  that  any  creditors  adjudging  it  from  hiii 
could  attach  the  right  only  tantum  ei  title  as  it  stood  in  his  person. 

On  the  other  hand,  Marton's  creditors  maintained  that  the  right,  which  he  had  acqnind 
to  those  parts  of  the  lands  to  which  he  had  actually  made  up  titles,  was  in  no  respeet 
qualified  or  limited.  It  was  subject^  no  doubt^  to  a  claim  in  implement  of  the  penoBil 
obligations  in  the  trust-deeds  (which  had  attached  to  him  as  heir  to  his  fiather),  hot 
then  it  was  equally  subject  to  his  own  obligations,  and  equally  liable  to  be  adjudged  lor 
payment  of  them. 

[766]  The  Lord  Ordinary  (the  late  Lord  Meadowbank)  pronounced  this  interlocutor 
(4th  March  1812) : — '*  Finds  that  the  minute  of  the  meeting  of  the  creditors  of  Marton 
Dalrymple,  where  William  Scott  Moncriefi  and  Mr.  John  Anderson  were  present,  is  t 
valid  agreement,  binding  upon  the  trustees  and  family  of  the  deceased  Colonel 
Dalrymple,  and  upon  the  creditors  of  Marton  Dalrymple :  Finds  that  the  said  tmatcict 
and  family  are  preferable  upon  the  heritable  subjects  which  belonged  to  the  said 
Colonel  Dalrymple,  and  to  which  the  said  Marton  Dalrymple  did  not  make  up  titlei, 
where  titles  were  necessary  for  vesting  the  same  in  his  person :  Finds  that  the  said 
trustees  and  family,  and  the  creditors  of  the  said  Marton  Dalrymple,  are  entitled  to  rank 
paripaasUy  in  proportion  to  their  debts,  upon  the  heritable  subjects  which  belonged  to 
the  said  Colonel  Dalrymple,  to  which  the  said  Marton  Dalrymple  did  make  up  titles,  or 
to  which  titles  were  not  necessary  (viz.  the  lease  of  the  iron  works),  for  vesting  the 
same  in  his  pers(Mi,  &c" 

In  this  interlocutor  the  parties  acquiesced. 

The  estates  were  afterwards  sold ;  and  a  partial  payment  made  to  the  trustee  for  the 
daughters ;  and  the  question  now  came  to  be,  whether  the  daughters,  in  ranking  upon 
that  part  of  ^e  estate  to  which  Marton  had  made  up  titles,  were  bound  to  deduct  the 
sums  which  they  had  received,  or  might  receive,  from  the  price  of  the  lands  to  which 
he  had  made  up  no  titles,  and  to  rank  only  for  the  balance ;  or  whether  they  were 
entitled  to  rank  for  the  whole  L.7285,  148.  3d.  on  both  estates,  to  the  effect  of  receiving 
payment  of  the  whole  debt  due  to  them. 

Another  action  of  multiplepoinding  was  brought  for  the  trial  of  this  question ;  and 
Lord  AUoway  pronounced  an  interlocutor  finding,  "  That  in  the  circumstances  of  this 
case,  and  according  to  the  import  and  effect  of  the  interlocutors  of  the  late  Lord 
Meadowbank  now  final,  and  acquiesced  in  by  the  parties,  the  trustees  for  Colonel 
Dalrymple,  in  claiming  on  the  funds  of  Marton  Dalrymple,  must  deduct  the  prices 
received,  or  to  be  received,  by  them  for  those  parts  of  the  Colonel's  property  which 
they  have  sold,  and  the  prices  of  which  they  are,  in  terms  of  Lord  Meadowbank's 
interlocutor,  entitled  to  receive;  and  that  they  are  entitled  to  rank  only  for  the 
remainder." 

To  this  interlocutor,  the  Court,  upon  advising  a  reclaiming  petition  with  answen^ 
adhered. 

In  a  second  reclaiming  petition,  the  daughters  pleaded — ^The  nature  of  a  right  in 
security  is  such,  that  although  the  debt  may,  after  bankruptcy,  be  lessened  by  an  after 
partial  payment  recovered  from  a  separate  estate,  yet  the  security  itself  continues  good 
over  the  whole  subjects  covered  by  the  security,  until  the  debt  is  completely 
extinguished;  and,  consequently,  it  entitles  the  holder  to  rank  in  competition  with 
other  creditors,  in  respect  of  the  whole  debt  originally  secured,  to  the  effect  of  drawing 
payment  of  the  balance.  It  was  established  by  the  cases  of  [767]  the  Earb  of  Loudon 
and  Glasgow  against  Lord  Ross,  16th  February  1734,  Kaimee;  of  the  Creditors  of 
Auchinbreck  and  Lockwood,  2l8t  July  1758 ;  of  Douglas,  Heron,  and  Company  against 
the  Bcmk  of  England,  2d  August  1781 ;  and  of  Grant  against  the  Creditors  of  Grant, 
2d  March  1791,  Mor,  p.  14,139;  that  an  adjudger  who,  subsequent  to  the  date  of  his 
'  decree  of  adjudication,  has  recovered  a  partial  payment  out  of  the  debtor's  separate 
fund,  is,  notwithstanding,  entitled  to  be  ranked  for  the  whole  sum  in  his  adjudication, 
paripcusu  with  the  other  adjudgers,  in  order  to  recover  payment  of  the  remainder. 

From  this  doctrine  (which  the  Court  had  shewn  no  intention  of  calling  in  question) 
and  from  the  steps  which  had  been  taken  in  the  present  case,  it  followed  that  the 
daughters  of  Colonel  Dalrymple  had  two  separate  subjects  in  security  of  one  and  the 
same  debt ;  as  to  one  of  which  they  were  entitled  to  rank  only  pari  passu  with  the 
creditors  adjudgers  of  Marton ;  while  over  the  other  they  had  an  exclusive  preference^ 
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eould  not  be  interfered  with  by  any  ereditor  of  his.  Bnt  although  they  had  thie 
separate  exclusive  security,  the  obligation  itself  was  not  divided.  The  wbole  estates 
were  equally  responsible  for  it ;  and  Marton  was  debtor  in  the  whole  amount  of  the 
provisions.  Although  there  were  two  estates,  in  one  of  which  Marton  was  in  the  fee, 
and  in  the  other  only  in  apparency,  it  is  a  mistake  to  say  that  there  were  two  separate 
debtors,  and  that  Colonel  Dalrymple  was  the  primary  debtor,  while  his  son  Marton  was 
only  liable  subsidiarie.  There  was  only  one  debtor,  viz.  Marton  Dalrymple,  as  heir  and 
representative  of  his  father,  the  granter  of  the  obligation;  and  he  was  bound  to 
complete  titles  to  the  whole  heritable  property  wbich  belonged  to  his  father  at  the 
time  of  his  death,  and  to  convey  it  over  to  the  trustees  for  the  purposes  expressed  in 
the  settlement  In  short,  although,  from  the  different  situation  of  the  titles,  the 
trustees  might  be  competed  with,  in  respect  of  one  parcel,  by  the  creditors  of  Marton, 
the  obligation  remained  the  same  as  to  the  whole,  and  all  were  equally  and  directly 
attachable  in  implement  and  security  of  the  whole  sum  due;  and  Marton  was  also 
directly  and  primarily  responsible  for  the  whole  sum  unpaid.  Neither  could  the 
trustees  be  considered  merely  as  personal  creditors  of  Marton ;  because,  independently 
of  the  trust  adjudication,  they  must  be  held,  under  the  agreement  of  the  13th  February 
1810,  to  have  done  all  the  diligence  competent  to,  or  incumbent  on  them. 

With  regard  to  the  interlocutor  pronounced  by  Lord  Meadowbank,  the  only  point 
then  in  dispute  was,  whether  the  proper  creditors  of  Marton  Dalrymple  were  entitled 
to  compete  with  the  trustees  on  any  part  of  the  trust  subject,  the  trustees  having  denied 
that  right  even  as  to  that  part  to  which  Marton  had  made  up  titles ;  but  his  Lordship 
found  that  Marton's  creditors  and  the  trustees  "were  entitled  to  rank  pari  passu  in 
proportion  to  their  debts  upon  the  heritable  subjects  which  belonged  to  the  said 
Colonel  William  Dalrymple,  to  which  the  said  Marton  Dalrym- [768] -pie  did  make  up 
titles ;  or  to  which  titles  were  not  necessary  for  vesting  the  same  in  his  person ; "  but 
there  is  nothing  in  that  interlocutor  which  can  have  any  effect  upon  the  present 
question. 

Amtoered — ^The  decisions  founded  on  by  the  petitioners  are,  in  many  respects, 
inapplicable  to  the  present  question.  They  were  pronounced  in  cases  where  there  was 
only  one  debtor,  but  here  there  were  truly  and  substantially  two  debtors;  the  one 
debtor  (the  Colonel  and  his  estate),  being  primarily  liable,  while  the  other  debtor 
(Marton  Dalrymple)  was  only  liable  for  any  deficiency  which  might  exist  after  the 
estate  of  the  principal  debtor  was  exhausted.  The  property  to  which  Marton  made  up 
no  titles  must  be  viewed  as  never  belonging  to  him,  and  in  the  same  situation  as  if  it 
had  been  from  the  first  retained  by  the  trustees  in  extinction  of  their  claims.  If  it  had 
proved  sufficient  for  payment  of  the  provisions,  the  trustees  could  not  have  proceeded 
with  any  diligence  whatever  against  the  lands  to  which  Marton  Dalrymple  had  made 
up  titles ;  and  the  debt,  must  have  been  held  to  be  extinguished ;  but  so  far  as  the  just 
claims  of  the  younger  children  exceeded  the  amount  of  the  property  so  retained, 
although  the  trustees,  no  doubt,  had  a  claim  against  the  property  feudally  vested  in 
Marton,  yet  it  could  only  be  for  the  balance  of  the  provisions  still  unpaid — they  cannot 
make  the  same  claim  against  Marton's  estate,  as  if  nothing  had  been  obtained  out  of  the 
separate  estate  which  remained  in  hcereditate  jacente  of  Colonel  Dalrymple.  The 
trustees  are  bound  to  give  deduction  for  what  they  have  received,  or  may  receive,  out  of 
this  estate,  in  the  same  way  that  they  have  given  deduction  for  the  sums  paid  by 
Marton  to  the  younger  brothers ;  the  debts  in  the  one  case  as  well  as  in  the  other  being 
pro  tanto  extinguished. 

Besides,  in  the  cases  referred  to,  the  partial  payments  as  to  which  the  question 
arose  had  been  received  subsequent  to  the  decree  of  adjudication ;  but  here  it  must  be 
presumed  that  the  trustees  attached  the  lands  in  Tuereditate  Jacente  of  Colonel  Dal- 
rymple, before  they  either  did  or  could  attach  the  lands  which  were  feudally  vested  in 
Marton ;  and,  although  the  amount  of  what  they  may  receive  is  uncertain,  they  must 
be  held  to  have  retained  it,  as  it  never  was  made  over  to  Marton,  and  the  trustees  could 
never  have  demanded  from  him,  if  alive,  more  than  the  residue  of  the  debt  which  might 
remain  due,  after  deducting  the  proceeds  of  that  part  of  the  estate  of  the  proper  debtor 
which  they  had  retained. 

But  the  decisions  in  the  case  of  Lord  Loudon,  and  the  others  referred  to  by  the 
petitioners,  cannot  be  held  to  have  fixed  the  rule  at  the  present  day,  even  in  a  case  of 
precisely  similar  circumstances.  These  cases  were  determined  in  conformity  with  the 
F.C.  VOL.  U,  58 


914  DALRYMPLBS,  4o.  V.  TR8.  FOR  CREDITORS  OF  DALRYMPLE.  F.O.  UM,  KJL  TH 


peculiar  notions  which  prevailed  at  the  time  respectiDg  the  nature  of  an 
viz.  that  it  -was  a  [768]  judicial  disposition  of  the  lands  in  security,  redeemable  within 
the  legal,  but  upon  payment  only  of  the  whole  sum  due,  so  that  if  any  part  of  it 
remained  unpaid  when  the  legal  expired,  the  whole  lands  adjudged  became  the  property 
of  the  adjudger,  and  his  right  was  not  restricted  in  proportion  to  the  payments  he  had 
received ;  but  now  that  adjudication  is  considered  only  as  an  accessary  security,  having 
no  other  effects  than  an  heritable  bond,  being  extinguished  by  payment^  and  diminishing 
always  in  proportion  to  the  amount  of  the  debt,  the  doctrine  of  the  older  cases  can  no 
longer  be  supported.  But  the  present  question  has  been  set  at  rest  by  the  interloeuior 
of  Lord  Meadowbank.  By  this  interlocutor  the  distinction  was  drawn  between  the 
estate  to  which  the  trustees  had  direct  access  under  Colonel  Dalrymple'a  settlement^ 
and  the  estate  from  which  they  were  excluded  by  the  previously  completed  title  of 
Marton  Dalrymple — ^the  former  being  stUl  the  estate  of  Colonel  Daliymple ;  the  latter 
the  estate  of  Marton — the  former  being  attachable  for  the  Colonel's  debts  directly 
under  the  trust ;  and  the  latter  being  attachable  only  through  the  personal  responsi- 
bility of  Marton,  in  whom  it  was  feudally  vested.  The  former  must,  therefore,  in  the 
first  place,  be  applied  towards  payment  of  the  claims  of  the  younger  children ;  and  the 
debts  which  Loid  Meadowbank  directed  to  be  ranked  pari  passu  on  Marten's  estate, 
must  be  understood  to  mean  the  debts  remaining  due  at  the  date  of  the  ranking,  not 
debts  which  were  already  in  part  extinguished. 

The  Caurtf  by  a  majority,  "altered  the  interlocutors  complained  of;  and  found  that 
the  petitioners,  as  trustees  for  the  surviving  younger  chUdren  of  ^e  late  Colonel 
Dalrymple,  are  entitled  to  be  ranked  pari  passu  with  the  creditors  of  Marton  Dalrymple, 
upon  the  prices  of  those  parts  of  the  estate  of  Colonel  Dalrymple  to  which  Marton  niade 
up  titles,  for  the  whole  balance  of  provisions  due  to  those  children  at  the  time  of 
Marton  Dalrymple's  death,  and  that  without  deduction  of  the  prices  received,  or  to  be 
received  by  Uiem,  out  of  those  parts  of  Colonel  Dalrymple's  property,  over  which  they 
were  found,  by  the  interlocutor  of  Lord  Meadowbank,  to  have  a  preference;  and 
decerned ;  and  remitted  to  the  Lord  Ordinary  to  proceed  accordingly." 

Thereafter,  their  Lordships  adhered. 

[S.C.,  4  S.  16.] 


No.  193.      F.C.  N.S.  Vn.  770.     18  May  1825.     2nd  Div.— Lord  M'Kenrie. 

HousTOUN,  Pursuer. — A.  Gillies. 

YoULL,  Defender. — Cockbum. 

Bill  of  Exchange — Fi*escnption. — The  sexennial  prescription  of  bills  found  not  to  he 
barred  by  the  representative  of  the  granter  swearing  *'  that  he  believes  it  may  have 
been  paid ;  but  he  has  no  grounds  of  belief ;  and  knows  nothing  about  it ;  and  that  his 
belief  the  one  way  is  as  strong  as  the  other." 

George  Maxwell,  John  Youll,  and  Walter  Youll,  accepted  a  bill,  dated  29th 
November  1806,  to  Alexander  Houston.  Maxwell  acknowledged  the  subsistence  of  the 
bill  down  to  May  1815,  by  marking  on  the  back  payments  of  interest^  and  granted  a 
letter,  dated  November  1817,  acknowledging  it  was  still  unpaid;  and  John  Youll, 
another  acceptor,  having  become  bankrupt,  a  claim  was  made,  and  a  dividend  drawn 
from  his  estate,  by  Houston,  the  drawer  of  the  bill 

An  action  was  raised,  in  1819,  against  these  two  acceptors,  and  against  William 
Youll,  as  representing  the  other  acceptor,  Walter  Youll,  and  decree  was  pronounced 
against  Maxwell  and  John  Youll.  The  defence  of  prescription  was  pleaded  by  William 
Youll,  on  the  ground  that  the  acknowledgment  of  the  subsistence  of  the  bill  by  the  two 
acceptors  did  not  bar  prescription  as  to  the  other  acceptor,  Walter  YoulL 

The  Court  adhered  to  the  Lord  Ordinary's  interlocutor,  which  sustained  the  defence 
of  prescription ;  but  allowed  the  pursuer  to  give  in  a  minute  of  reference  to  the  oath  of 
the  defender,  William  Youll  {mde  Fac,  Coll  31st  May  1822). 

A  minute  of  reference  having  been  given  in,  the  defender  deponed,  "That  he  is  a 
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nephew  of  the  deceased  Walter  Toull,  one  of  the  acceptors  of  the  bill  libelled  on ;  and 
being  asked  if  he  ever  heard  him  say  that  it  was  paid,  depones,  That  he  never  heard  him 
say  any  thing  about  it.  Interrogated,  If  be  knows  that,  after  Walter  YouIFs  death,  any 
letters  were  found  in  bis  repositories  addressed  to  him  by  the  creditor  in  that  bill,  and 
aaking  payment)  depones,  That  he  does  not  know  any  thing  about  that  business. 
Interrogated,  If  there  was  found  in  the  repositories  any  assignation  to  the  debt,  or  any 
evidence  of  Walter  Youll  having  paid  it  ?  answers,  I  know  nothing  about  iU  Interro- 
gated, If,  when  a  demand  was  made  upon  the  deponent  [771]  for  payment,  he  made  any 
inquiries  in  order  to  discover  that  it  had  been  paid,  in  particular,  if  he  inquired  at  the 
other  acceptors  1  answers,  I  could  say  nothing  about  it.  Interrogated,  depones,  That  he 
does  not  know  whether  the  deceased  Walter  Youll  kept  books  or  not ;  and  he  never 
told  the  deponent  about  his  business.  Interrogated,  depones,  That  he  never  inquired 
ivhether  he  kept  books  or  not,  because  he  knew  nothing  about  his  business.  Interro- 
gated, Whether  he  knows  that  the  creditor  in  the  bill  recovered  a  dividend  of  L.20 
from  the  funds  of  John  Youll  ?  depones,  that  he  does  not  know  about  that,  unless  in  so 
far  as  it  is  stated  in  process.  Interrogated,  If  he  knows  or  believes  that  the  foresaid 
bill  was  paid  by  Walter  Youll )  depones.  That  he  could  not  say.  Interrogated,  If  he 
himself  or  any  other  of  the  representatives  of  Walter  Youll  paid  that  bill  t  answers,  No. 
Interrogated  by  the  ezaminator  if  he  knows  whether  the  representatives  of  Walter 
Youll  paid  that  bill  1  answers,  I  know  nothing  about  it  Interrogated,  depones,  That 
be  made  no  search  in  Walter  Youll's  repositories,  in  order  to  see  whether  that  bill  was 
paid  or  not ;  that  he  was  not  called  on  to  do  so,  because  be  never  heard  of  it  till  two 
years  after  his  death." 

The  Lord  Ordinary  appointed  the  defender  to  be  again  examined,  when,  "being 
interrogated,  he  depones.  That  he  does  not  believe  his  uncle  had  either  desk,  or  chesty 
or  repositories  of  any  kind :  That,  some  time  after  his  death,  Elizabeth  M'Alpine,  a 
woman  who  kept  his  house,  came  and  presented  to  the  deponent  some  bills  relating  to 
his  own  business,  but  not  concerned  with  this :  That  the  deponent  does  not  know 
where  she  found  them;  but  thinks  it  might  be  in  a  pocket-book.  Interrogated,  If 
George  Fergie  or  Walter  Youll  had  any  papers  connected  with  this  business?  depones, 
That  he  never  either  heard  of  or  saw  any  such  papers.  Interrogated,  depones,  That  he 
never  asked  at  Fergie  or  Walter  if  they  had  any  euch  papers.  Interrogated,  Whether, 
after  payment  of  this  bill  was  demanded  of  him,  he  made  any  inquiry  at  the  surviving 
acceptors  to  know  if  it  was  paid  1  depones.  That  two  years  and  about  a  month,  he 
thinks,  after  his  uncle's  death,  Houston,  the  pursuer,  demanded  payment  of  this  bill,  on 
which  the  deponent  went  to  Mr.  Maxwell  to  make  inquiry  upon  the  subject ;  and  Mr. 
Maxwell  then  told  the  deponent  that  he  and  John  Youll  got  each  of  them  L.50  of  the 
contents  of  the  bill.  Interrogated,  Whether  he  asked  Mr.  Maxwell  if  the  debt  was  still 
due  1  depones,  That  he  cannot  recollect  whether  he  did  or  not.  Interrogated,  Whether 
he  knows  that  a  dividend  of  L.20  was  paid  by  the  trustee  on  John  YoulFs  estate  upon 
the  bill  in  question?  depones.  That  he  certainly  does  not  know,  because  he  was  not 
present  at  such  a  payment.  Interrogated,  depones,  That  he  believes  that  the  L.20  may 
have  been  paid.  Interrogated,  Whether  he  believes  that  the  bill  in  question  was  paid 
by  the  late  Walter  Youll,  or  whether  he  believes  that  it  was  not  paid  [772]  by  him, 
depones.  That  he  believes  it  may  have  been  paid,  but  he  has  no  grounds  of  belief,  and 
knows  nothing  about  it  Interrogated,  Whether  he  believes  that  the  bill  may  not  have 
been  paid  by  Walter  Youll  ?  depones.  His  belief  the  one  way  is  as  strong  as  the  other : 
Depones,  That  the  representatives  of  the  deceased  Walter  Youll  were  the  deponent,  the 
foresaid  George  Fergie,  Walter  Youll,  and  a  sister." 

The  Lord  Ordinary  "  Finds  that  the  depositions  of  the  advocator  (defender)  do  not 
prove  that  the  debt  libelled  is  resting  owing ;  therefore,  of  new,  assoilzies  him  from  the 
conclusions  of  the  libel." 

The  pxxTBMeT  petitioned^  and  pleaded — While  the  statute  12  Greo.  III.  cap.  72,  cuts 
down  as  a  document  of  debt  any  bill  upon  which  diligence  has  not  been  raised  and 
executed,  nor  an  action  commenced  within  six  years  of  the  period  at  which  the  sum 
contained  in  the  bill  becomes  exigible,  it  reserves  to  the  creditor  in  the  bill  the  right  or 
power  of  proving  the  constitution  and  subsistence  of  the  debt,  either  by  the  writ  or  oath 
of  the  debtor,  or,  of  course,  in  the  event  of  the  debtor  having  died,  by  that  of  his  repre- 
sentative. According  to  the  express  terms  of  the  statute,  neither  the  debtor  himself, 
nor  his  representative,  can  possibly  oppose  supb  ^  reference ;  and,  most  assuredly,  if 
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Uiej  be  bound  to  swear  at  all,  they  must  be  bound  not  only  to  return  clear  and  parti- 
cular answers  to  all  proper  questions,  as  far  as  their  knowledge  goes,  but  to  adopt  the 
most  natural  and  probable  means  of  information  in  so  far  as  they  may  not  already 
possess  it.  For  example,  the  debtor  himself  would  not  be  allowed  to  evade  payment  of 
the  debt,  simply  by  stating,  that  he  does  not  recollect  whether  he  ever  paid  the  debt  or 
not,  while  it  is,  in  the  circumstances,  presumable  that  he  must  recollect  the  fact,  or 
while  he  appears  purposely  to  have  avoided  an  inspection  of  his  books  and  papers^  by 
which  he  might  with  certainty  have  ascertained  the  fact  As  little,  again,  can  the 
debtor's  representative  be  suflPered  to  escape  from  his  liability  for  the  debt^  either  bj 
pretending  a  want  of  recollection  of  what  he  must  recollect,  or  by  returning  vague  and 
mysterious  answers  to  the  most  pointed  questions,  or  by  obstinately  and  dishonettiy 
abstaining  from  all  researches,  and  inquiries,  by  which  he  might  reasonably  expect  to 
arrive  at  a  perfect  knowledge  of  the  subsistence  or  non-subsistence  of  the  debt.  Where 
a  party,  to  whose  oath  a  reference  has  been  made,  has  absolutely  refused  to  swear,  he 
has  been  held  as  confessed.  And  where  a  party,  though  he  has  not  altogether  refused 
to  swear,  has  obviously  affected  a  want  of  recollection  on  the  subject  of  the  reference, 
he  has  in  like  manner  been  held  as  confessed ;  Irving  against  Garruthers,  6th  Febmarj 
1675,  Stair;  Littlegill,  February  1682,  Harearse;  JSrakine,  5th  edit.  b.  iv.  tit.  2,  sect 
14.  The  very  same  principle  which  applies  to  a  pretended  want  of  recollection  must, 
it  is  obvious,  be  equally  ap-  [773]  -plicable  to  vague  and  inexplicable  answers,  or  to  a 
pertinacious  and  fraudulent  a^tinence  from  the  easiest  and  most  essential  investigatioDa 

In  the  circumstances  of  the  present  case,  it  is  morally  impossible  that  the  defender 
could  for  a  moment  entertain  a  serious  doubt  whether  the  debt  had  been  paid  by  his 
predecessor  or  not  Maxwell  and  John  Youll  were  confessedly  the  proper  debtors  in 
the  bill ;  whereas  Walter  Youll,  the  defender's  predecessor,  was  only  their  cautioner. 
Accordingly,  the  interest  of  the  debt,  so  long  as  it  continued  to  be  paid  at  all,  was  paid 
by  Mr.  Maxwell,  one  of  the  proper  debtors.  Upwards  of  two  years  and  a  half  subse- 
quent to  the  death  of  the  defender's  predecessor,  both  Maxwell  and  John  Youll,  in  the 
most  explicit  and  unambiguous  manner,  acknowledged  the  debt  to  be  still  unpaid. 
They  neither  knew  nor  had  the  most  distant  suspicion  that  the  debt  had  been  paid 
by  the  defender's  predecessor,  as  their  cautioner ;  and  the  defender  himself  has  never 
stated,  and,  indeed,  ex  eaneeans  has  never  discovered  the  semblance  of  a  reason  for 
supposing  the  debt  to  have  been  paid  by  his  predecessor.  He  has  found  no  assignation 
of  the  debt  in  his  predecessor's  favour,  nor  even  the  slightest  trace  of  a  demand  for 
payment,  either  in  the  repositories  of  that  individual,  or  elsewhere ;  while  he  perfectly 
wdl  knows  that  the  pursuer  has  held  from  the  beginning,  and  still  continues  to  hold, 
the  original  document  of  debt 

On  a  just  construction  of.  the  depositions,  they  sufficiently  prove  the  debt  to  be 
resting  owing.  But,  even  though  they  could  not  bear  this  construction,  it  is  appre- 
hended that  neither  the  defender's  pretended  forgetfulness,  nor  his  vague  and  unintelli- 
gible answers  to  the  simplest  questions,  nor  his  obstinate  and  unjustifiable  forbearance 
from  all  proper  researches  and  inquiries,  ought  to  avail  him ;  but,  on  the  contrary,  these 
very  facts  ought  of  themselves  to  condemn  him  in  payment  of  the  debt 

The  Court  refused  the  petition  without  answers. 

[S.C.,  4  S.  26 ;  cf.  DarrOey  v.  Kirhvood,  8  D.  445.] 


No.  195.     F.C.  N.S.  VII.  777.     20  May  1825.     2nd  Div.— Lord  Cringletie. 

Patrick  6.  Skene,  Pursuer. — Solidtor-General  {Hope),  Keay,  Cheape. 

James  Grkenhill  and  his  Trustee,  Defenders. — Coclcbum,  A,  Oillies, 

Tack. — Where  a  landlord  expressly  authorizes  the  assignation  of  a  lease,  and  admits  the 
assignee  to  possession,  the  cedent  ceases  to  be  liable  for  future  rent 

In  1806,  Mrs.  Skene  of  Hallyards  granted  a  lease  of  a  farm  for  twenty-one  years  to 
Peter  Greenhill  of  Cordon,  "  and  his  heirs,  secluding  assignees  and  sub>tenants,  excepting 
that  it  shall  be  lawful  and  competent  to  the  said  Peter  Greenhill  to  sub-set  or  assign  to 
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any  of  his  sons,  providing  he  shall  give  to  said  son  a  sufficiient  stoeking  corresponding 
to  the  extent  of  the  farm;"  the  aaid  Peter  Greenhill  obliging  "himself,  his  heirs, 
executors,  and  successors,"  to  pay  a  yearly  rent  of  L.630. 

Peter  Greenhill  and  his.  wife  were  at  this  time  considerably  advanced  in  Hfe,  and 
had  only  two  sons.  About  two  years  afterwards,  he  granted  an  assignation  of  the  lease, 
to  take  effect  at  his  death,  in  favour  of  his  younger  son,  Charles.  The  deed  recites  the 
principal  clauses  of  the  lease ;  and  states,  as  the  considerations  for  granting  it,  "  That 
Charles  Greenhill,  my  second  son,  has,  for  some  time  past,  resided  with  me  at  Cordon, 
and  given  me  his  assistance  in  managing  my  concerns  there ;  and  that  I  have  directed 
his  study  and  attention  to  farming ;  and  that  he  is  yet  unprovided  in  a  farm  of  his 
own."  The  deed  further  conveys  to  Charles  the  crop  and  stocking  that  might  be  on 
the  farm  at  the  period  of  the  grantor's  death ;  and  it  obliges  the  latter,  and  his  heirs,  to- 
advance  the  funds  requisite  for  completing  certain  improvements  and  meliorations  on 
the  farm,  then  in  progress.  Finally,  the  assignation,  with  these  obligations,  is  declared 
to  be  in  lieu  of  all  claims  otherwise  competent  to  Charles  against  his  father's  succession. 

A  few  months  subsequent  to  the  execution  of  this  deed,  the  granter  having  died, 
his  son  Charles  took  immediate  possession  of  the  farm,  with  the  stock,  &c.  and  received 
from  his  elder  brother,  the  defender  in  the  present  action,  the  funds  stated  in  the 
assignation  as  necessary  for  the  intended  melioration  of  the'lands,  and  which,  it  was  not 
disputed,  were  applied  accordingly. 

For  some  years,  Charles  regularly  paid  the  rent^  which  the  receipts  bore  to  be  "  due 
and  payable  by  him  for  his  possession  [778]  of  the  farm."  The  granter  of  the  lease 
died  in  1816 ;  and  was  succeeded  by  her  grandson,  the  pursuer.  From  this  period  there, 
were  always  arrears  of  rent,  which  continued  to  accumulate  from  year  to  year;  but 
although  the  landlord  appeared  not  to  have  been  negligent  in  demanding  payment  from 
Charles  Greenhill,  no  claim  whatever  was  made  against  his  elder  brother  James  till 
1823,  when  Charles  having  become  utterly  insolvent^  the  pursuer  applied  to  the  sheriff, 
firsts  for  sequestration,  and  afterwards  for  removal  or  caution,  in  terms  of  the  Act  of 
Sederunt  1756;  and  directed  these  applications  against  both  brothers.  From  both 
processes,  however,  James  was  assoilzied  by  the  sheriff. 

Thereafter,  the  landlord  raised  the  present  action  against  James  and  Charles  Green* 
hill,  "  as  tenants  in  possession  of  the  said  farm,  and  James  Greenhill,  as  representing 
the  said  deceased  Peter  Greenhill,  the  original  tacksman,"  concluding  against  them, 
coigunctly  and  severally,  for  payment  of  about  L.1700  of  acculumated  arrears  of  rent. 

The  Lord  Ordinary  having  ordered  informations  to  the  Court — 

It  was  pleaded  for  the  pursuer — As  the  tenant  of  a  farm  would  not  be  entitled, 
without  the  landlord's  special  authority,  to  assign  his  lease,  even  ii  he  consented  to 
continue  liable  for  the  rent  jointly  with  the  assignee,  so  an  express  power  of  assigning 
cannot  import  more  than  a  permission  to  the  tenant  to  transfer  his  rights  leaving,  of 
course,  his  obligation  under  the  lease  entire.  In  contracts  where  the  rights  of  the 
contracting  parties  are  sua  natura  assignable,  the  competency  of  transferring  their 
respective  obligations  has  never  been  maintained ;  and,  certainly,  it  would  be  in  vain  to 
contend  that  a  right  of  assignation,  expressed  in  a  lease,  is  of  greater  force  than  a  similar 
implied  right  in  other  mutual  contracts.  The  right  of  requiring  delivery  of  a  subject 
from  the  seller  is  transferable  to  a  third  party ;  but  the  transference  will  not  liberate 
the  purchaser  of  his  obligation  for  the  price.  In  like  manner,  the  tenant  of  an  urban 
tenement  may  assign  his  right  of  possession  without  the  landlord's  express  authority ; 
but  is  it  possible  to  go  farther,  and  maintain  that)  according  to  the  true  meaning  of  the 
contracting  parties,  the  tenant,  by  the  exercise  of  this  power,  in  favour  perhaps  of  a 
bankrupt,  discharges  himself  of  his  liability  for  the  rent,  however  great  its  amount  ? 

It  \a  plainly  impossible  to  hold  the  defender's  doctrine  without  confounding  two 
things  in  their  own  nature  essentially  distinct,  namely,  assignation  and  delegation; 
Stair,  b.  iii.  tit.  1,  sect.  2 ;  ErsJc  b.  ill  tit.  4,-  sect.  22 ;  no  peculiarity  being  pointed 
out  in  the  nature  of  a  contract  of  lease  that  distinguishes  it,  in  this  respect,  from  other 
personal  contracts.  It  has,  indeed,  been  assimilated  to  a  feu-right  in  which  the  vassal, 
by  an  alienation  of  his  feu,  relieves  himself  of  the  feu-duty.  But  there  is  no  analogy 
between  the  case  of  a  real  right  and  that  of  a  lease,  [779]  which,  in  so  far  as  concerns 
the  contracting  parties,  is  entirely  a  personal  contract.  And  with  regard  to  the  assignee's 
liability  to  the  landlord  for  the  rent,  this  is  incurred  in  consequence  of  his  possessioui 
and  by  no  means  supposes  the  extinction  of  the  original  tenant's  obligation. 
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The  puTsnei^s  argament  is  supported  by  the  express  authority  both  of  Bwkfcon,  b.  iL 
tit.  9,  sect  14,  and  Erskino,  h,  ii.  tit.  6,  sect.  34 ;  and  the  opinion  of  the  majority  of  ^bt 
Court  in  the  case  of  Grant  against  Lord  Braco,  24th  February  1743,  Kilh.  The  sound- 
ness of  that  opinion  was  no  doubt  questioned  in  the  case  of  Law  against  Knowles, 
5th  July  1796,  although  no  contrary  decision  was  there  pronounced.  But  it  is  a 
mistake  to  say,  as  stated  in  tbe  report  of  the  latter  case,  that  the  opinion  of  ^ 
institutional  writers  above  referred  to  are  founded  entirely  on  the  case  of  Lord  Braoo; 
for  neither  of  them  make  any  reference  to  that  case,  but  deliver  their  opinions  as 
consequences  plainly  deducible  from  the  general  rules  of  law  applicable  to  the  trans- 
ference of  obligations. 

The  supposed  specialties  in  this  case  ought  not  to  influence  its  decision.  It  is  of  no 
consequence  that  the  original  tenant  was  permitted  to  assign  in  favour  of  one  or  oth««r 
of  his  sons  only.  And  it  is  equally  immaterial  that  this  pennission  was  even  con- 
ditional on  the  father  giving  the  assignee  a  sufficient  stock  for  the  farm.  This  stipula- 
tion, though  it  might  not  be  unimportant  for  the  landlord's  security,  in  nowise  infers 
an  intention  to  relinquish  the  obligation  incumbent  on  the  original  tenant  and  his  hein 
for  payment  of  the  rent. 

The  defender  pleaded — L  The  assignee  to  a  lease  authorising  assignation  becomes 
directly  liable  to  the  landlord,  not  only  for  rents  posterior  to  the  date  of  the  transference, 
but  also  for  antecedent  arrears ;  and,  on  failure  of  performance,  it  is  open  to  the  landlord 
to  resort  to  every  legal  remedy  that  is  competent  against  the  original  tenant ;  Tumbull 
against  Scott,  8th  July  1626,  Durie;  Ross  against  Monteith,  6th  February  1786;  B^ 
on  LeaaeSf  3d  edit.  p.  345.  This  being  the  effect  of  the  assignation  as  between  the 
assignee  and  landlord,  the  transaction  seeois  necessarily  to  import  the  cedent's  release 
from  all  liability  for  future  rent,  that  liability  being  just  the  counter  part  of  the 
landlord's  obligation  to  secure  and  protect  him  in  the  possession  and  use  of  the 
subject. 

The  supposed  case  of  a  fraudulent  attempt  to  exercise  the  power  of  assigning  in 
favour  of  a  bankrupt,  is  no  test  of  the  soundness  of  the  defender's  plea.  Such  an 
attempt  would  doubtless  be  defeated ;  but,  assuredly,  it  does  not  follow  that  a  bona  fide 
assignation  in  favour  of  a  person  acceptable  to,  and  unequivocally  accepted  by  the 
proprietor,  must  likewise  be  denied  its  natural  and  just  effect. 

According  to  the  pursuer's  doctrine,  there  can  be  no  real  distinction  between  a  power 
to  assign  and  a  power  to  subset.     Yet  [780]  these  powers,  when  both  intended  to  be 
conferred  on  the  tenant^  are  uniformly  stated  as  distinct  and  separate;  and  it  not 
unfrequently  happens  that,  where  the  tenant  is  authorized  to  subset,  he  is  specially 
restrained  from  assigning;  Bell  on  Leases,  p.  356,  360.     In  the  case  of  Lord  Biaco^ 
referred  to  by  the  pursuer,  where  the  present  question  was  considered,  but  not  de- 
termined, the  Judges,  who  were  of  opinion  that  the  original  tenant's  liability  continued 
notwithstanding  the  assignation  of  the  lease,  stated  the  difference  between  the  powers  to 
assign  and  subset  to  consist  in  this,  ''  that  a  power  to  subset  did  only  imply  a  power  to 
give  off  a  part^  but  not  the  whole ;  and  that,  therefore,  where  a  tack  is  granted  only  to 
a  tacksman  and  his  sub-tenants,  an  assignation  would  be  null."    This,  however,  was  an 
erroneous  view  of  the  question,  as  has  been  since  found ;  Crawfurd  against  Maxwell  and 
his  Creditors,  28th  June  1758 ;  Ogilvie  against  Fullerton's  Creditors,  6th  July  1791, 
referred  to  in  the  former  case ;  Trotter  against  Dennis  and  others,  22d  Novembeor  1770. 
Every  doubt,  therefore,  seems  now  to  be  removed,  from  the  opinion  of  the  other  Judges 
in  the  case  alluded  to,  "  that  the  difference  lay  only  in  this,  that^  where  a  tack  is  to 
assignees,  the  tacksman  is,  after  assignation,  no  more  liable  for  the  rent  than  a  feuar  is 
for  the  feu-duty  after  a  sale  of  the  lands ;  whereas,  when  the  tack  is  to  the  tacksman 
and  his  sub-tenants,  the  principal  tacksman,  notwithstanding  of  an  assignation,  remains 
still  bound  to  the  setter."    And  indeed  it  appears  very  evident  that  there  is  a  much 
stronger  analogy  between  a  lease  and  a  feu-right,  than  between  the  former  and  a 
"contract  of  victual,"  to  which  it  is  assimilated  in  Lord  Braco's  case,  or  any  other 
simply  personal  contract ;  Belize  Gom,  vol.  i.  p.  59,  4th  edit. 

In  stating  an  opposite  doctrine  as  the  recognized  rule  of  law,  both  Bankton  and 
Erskine  are  certainly  in  error ;  for,  as  observed  by  the  Court,  in  the  case  of  Law  against 
Knowles,  5th  July  1796,  the  question  is  one  upon  which  there  was  no  precedent^  the 
opinions  of  these  authors  being  "  founded  entirely  on  an  observation  incidentally  made 
by  the  Court  in  the  case  of  Lord  Braco,  which  was  decided  on  other  grounds." 
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XL  But,  independently  of  the  defence  on  general  principle,  the  specialties  of  the 
case  are  sufficient  for  judgment  in  the  defender's  favour.  As  the  lease  is  to  the  original 
tenant  and  his  heirs,  the  permission  to  assign  in  favour  of  one  of  his  sons  is  in  substance 
the  same  thing  as  if  it  had  been  expressly  limited  to  Charles  Greenhill,  he  and  the 
defender  being  the  only  sons  at  the  date  of  the  lease,  and  the  age  of  their  parents 
excluding  the  supposition  of  any  contemplated  increase  of  their  family.  The  terms  of 
the  assignation  confirm  this  view,  or  rather  shew  that  the  real  object  was  to  enable  the 
tenant  effectually  to  destine  the  succession  to  the  lease  to  his  younger  son.  Further, 
the  condition  of  the  power  of  assigning,  that  the  tenant  should  give  his  son  "  a  sufficient 
stocking  correspondent  to  the  extent  of  the  [781]  farm,"  coupled  with  the  silence  of 
the  lease  in  regard  to  any  other  qualification  of  this  power,  demonstrates  the  understand* 
ing  of  the  parties  to  have  been,  that  the  former  was  to  be  under  no  liability  whatever 
for  the  subsequent  rent.  This  \a  also  proved  both  by  the  terms  of  the  receipts  for  rent, 
which  recognize  Charles  as  the  tenant,  and  by  the  fact  that  the  first  intimation  the 
defender  received  of  his  alleged  responsibility  was  the  making  him  a  party  to  the 
processes  of  sequestration  and  removing. 

Lord  Robertson  said — ^That  he  had  long  understood  it  to  be  a  settled  pointy  that  the 
assignation  entirely  divests  the  cedent^  and  releases  him  from  all  obligation  for  future 
rents. 

Lord  Glenlee  said — That^  ever  since  the  case  of  Low  against  Elnowles,  it  was  impressed 
on  his  mind  that  Bankton  and  Erskine  had  incorrectly  stated  the  law  on  this  point.  If 
the  landlord  give  his  express  consent  to  a  transference  of  the  lease,  the  reasonable  con- 
struction of  such  an  act  seems  to  be^  that  he  agrees  to  accept  the  assignee  as  tenant,  in 
place  of  the  cedent. 

Lord  PitmiUy  was  of  opinion  that  the  specialities  of  the  case  were  a  sufficient  ground 
for  rejecting  the  claim.  But,  if  it  were  necessary  to  decide  the  general  question,  his 
opinion  was  here  also  in  favour  of  the  defender. 

Lords  Justice-Clerk  and  Allotoay  were  of  opinion,  that,  on  both  grounds,  the  defender 
ought  to  be  assoilzied. 

The  Court  accordingly  found,  '*  That,  after  an  assignation  of  a  lease  has  been 
regularly  executed,  and  duly  intimated  to,  and  acquiesced  in  by,  the  landlord,  and  the 
assignee  admitted  to  possession,  the  obligation  of  the  cedent  for  rents  is  limited  to  those 
prior  to  the  possession  of  the  assignee;  and,  therefore,  as  well  as  in  respect  of  the 
special  circumstances  of  this  case,"  sustained  the  defences,  and  assoilzied  the  defender. 

[S.C.,  4  S.  26 ;  cf.  Hyslojp  v.  Shato,  1  M.  535 ;  Bums  v.  Martin,  U  R.  (H.L.)  20.] 


No.  197.       F.C.  N.S.  VIL  787.     26  May  1825.     1st  Div.— Lord  Medwyn. 

James  Cooper,  Pursuer. — Fyper. 

John  Leslie,  Defender. 

Locus  PoBnitenticB — Tack. — A  written  promise  by  a  landlord  to  give  a  party  "the  first 
and  last  offers  "  of  a  farm,  in  case  the  present  occupier  should  quit,  found  not  obligatory 
upon  the  granter. 

Mr.  LesUe  of  Balquhain  granted  the  following  missive  to  Cooper,  respecting  one  of 
his  farms,  which  was  then  in  the  possession  of  John  Dufton  on  a  lease,  of  which  there 
were  five  years  to  run : — '*  Jambs  Cooper.  I  hereby  promise  you  the  first  and  last  offer 
of  Brankston,  at  the  expiry  of  John  Duf  ton's  lease,  if  he  does  not  incline  to  keep  it.'' 
(Signed)  "John  Leslie.  Fettemear,  Uh  October  1819."  Thereafter  Cooper  gave  up 
the  possession  of  the  farm;  and,  in  July  1824,  he  obtained  a  letter  from  Dufton,  saying 
that  he,  Dufton,  gave  up  his  right  to  the  lease  to  Cooper.  Cooper  then  wrote  to  Mr. 
Leslie,  offering  him  L.20  a-year  for  the  farm,  for  a  lease  of  19  years.  In  answer,  Mr. 
Leslie  wrote  as  follows : — "  I  recollect  there  was  a  proposal  by  you  to  take  the  croft 
possessed  by  John  Dufton ;  but  it  was  reserved  for  him,  and  no  rent  mentioned  i  of 
course  you  can  have  no  claim  to  it.  At  any  rate,  I  would  never  have  [788]  given  it  to 
you,  as  I  am  informed  you  are  a  notorious  poacher,  whom  I  can  prosecute  when  I  please. 


^ 
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You  had  alao  asserted  a  falsehood  abont  the  moss  in  Fouldland,  which  had  nsady 
inyolved  me  in  a  process  wi^  the  Doke  of  Grordon." 

These  allegations,  however,  weie  denied  bj  Cooper. 

Mr.  Leslie  haying  let  the  farm  to  another  tenant,  Cooper  raised  an  action  against  hin 
before  the  sheriff  of  Aberdeenshire,  conclading,  Igt,  That  the  defender  should  be 
ordained  to  fulfil  his  agreement,  by  completing  a  bargain  with  the  pursuer  for  the  hm, 
in  the  way  of  first  and  last  offer ;  and  alternatively,  that^  on  hia  failure  to  do  so,  he 
should  be  decerned  to  pay  to  the  pursuer  such  damages  as  he  could  instruct  that  he  hsd 
sustained  in  consequence  of  the  breach  of  agreement 

The  defence  was,  that  the  letter  of  agreement  was  not  equivalent  to  a  tack,  and  could 
give  the  pursuer  no  right  to  enforce  possession  of  the  farm ;  that  it  was  de  essentia  of  a 
tack  that  it  should  contain  a  specification  of  the  rent,  and  of  the  term  of  enduraoce ;  and 
that,  as  this  was  not  done,  there  was  locus  pcsntteniicB  ;  and  the  defender  was  entitled  to 
resile. 

The  sheriff  found  *'  that  the  letter  founded  on  by  the  pursuer  amounted  to  nothing 
more  than  a  promise  to  treat  for  a  lease,  from  which  it  was  in  the  power  of  the  defender 
to  depart ;  and  that  he  did  give  timeous  notice  that  he  declined  going  farther  with  ^e 
treaty;  therefore,  assoilzied  the  defender  from  the  conclusions  of  the  action;  and 
decerned." 

The  pursuer  presented  a  bill  of  advocation  against  this  judgment,  which  the  Lord 
Ordinary  refused. 

In  a  petition.  Cooper  pleaded — That  as  specific  implement  of  the  respondent's  obli- 
gation was  now  rendered  impossible  (the  farm  having  been  let  to  another  tenant)  the 
only  question  was,  whether  he  was  entitled  to  recover  the  damages  sustained  by  him 
through  the  respondent's  breach  of  agreement.  There  was  here  a  legal  written  obligation, 
holograph  of  the  respondent,  and  therefore  probative ;  and  such  an  obligation,  whether 
it  be  for  a  transference  or  lease  of  lands,  or  any  other  stipulation  relative  to  lands,  wsb 
binding  upon  the  granter,  provided  it  were  of  a  lawful  nature.  There  was,  therefore, 
neither  locus  poemtenttcB  nor  a  right  to  resile.  The  agreement  might  not  operate  as  an 
actual  transference,  or  as  an  actual  lease ;  but  still  the  granter  and  his  heirs  might  be 
bound  by  it ;  and,  if  they  failed  to  implement  it,  might  become  liable  in  the  consequent 
damages. 

The  plain  meaning  of  the  obligation  in  question  was,  that  the  respondent  should 
receive  an  offer  from  the  pursuer  at  the  expiry  of  Dufton's  lease.  If  this  offer  was  not 
accepted,  he  was  at  liberty  to  receive  proposals  from  other  quarters ;  but  then  he  was 
bound  to  give  the  pursuer  an  opportunity,  if  he  thought  fit,  of  concluding  a  bargain  in 
terms  of  the  highest  proposals  that  might  have  been  made.  The  pursuer  did  all  that 
was  incum-  [789]  -bent  on  him  in  fulfilment  of  his  part  of  this  obligation.  He  made  to 
the  respondent  what  was  technically  called  a  first  offer ;  and  he  would  have  given  what- 
ever rent  the  respondent  could  have  procured  from  any  other  person,  had  Mr.  Leelie 
pleased  to  abide  by  his  agreement.  But  all  opportunity  of  doing  so  was  avoided,  the 
lease  to  the  new  tenant  having  been  granted  without  any  regard  being  paid  by  Mr. 
Leslie  to  the  obligation  contained  in  his  own  missive. 

Although  there  was  here  no'  counter  obligation  in  writing  by  the  pursuer,  yet  a  party 
may,  iii  any  case  whatever,  be  bound  by  promise  just  as  effectually  as  by  contract ;  Sir 
James  Ferguson  against  Paterson,  23d  November  1748,  Kaimes;  Muirhead  against 
Chalmers,  10th  August  1759.  In  these  cases,  specific  obligation  was  enforced.  There 
are,  however,  many  cases  in  which,  writing  or  some  other  solemnity  being  essential,  bat 
omitted,  the  obligant  has  been  found  entitled  to  resile  from  his  specific  agreement,  while 
the  principle  has  been  recognized  that  he  was  bound  to  pay  the  damages  sustained  by  the 
other  party  in  consequence  of  the  breach  of  contract;  Lawson  against  Auchinleck, 
28th  June  1699,  Fount,;  Sir  Patrick  Walker  against  Sir  D.  Milne  and  others,  lOOi 
June  1823. 

7%d  Court  {Lord  Oraigie  dissenting)  refused  the  petition  without  answera. 

[S.C,  4  S.  34.] 
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No.  198.        F.C.  N.S.  Vn.  789.     26  May  1825.     Ist  Div.— Lord  Eldin. 

Duncan  Stewart,  Pursuer. — Pat.  Robertson, 

Archibald  Swinton,  Defender. — Moncreiff. 

Meparatum. — Confidential  letters  by  a  law-agent  to  his  employer,  in  relation  to  the  con- 
duct of  his  factor,  found  not  actionable,  although  the  communications  were  alleged  to 
have  been  made  maliciously  and  falsely. 

The  pursuer,  Stewart,  was  employed  by  Mr*  Bruce  of  Glenelg,  as  overseer  or  factor 
upon  his  estate  ;  and  the  defender,  Mr.  Swinton,  was  his  law-agent,  who  wrote  to  Mr. 
Bruce  in  the  follow-  [790]  -ing  terms  respecting  the  conduct  of  the  pursuer  : — ^'  28^^ 
Jfdy  1823. — So  far,  my  dear  Michael,  in  the  hands  of  my  clerk.  I  may  now  add  in 
my  own,  that  I  fear  the  accounts  you  have  got  of  Duncan  Stewart  are  but  too  true.  The 
three  months  he  spent  here  last  winter  were  one  continued  scene  of  drunkenness  and 
debauchery.  In  consequence,  every  thing  went  to  confusion  with  M*Intyre  as  well  as 
Duncan ;  and  it  was  then  that  the  former  got  his  lass  with  bairn.  Besides,  I  have  good 
reason  to  believe  that  Duncan  is  irretrievably  ruined  by  his  losses  as  a  drover.  He  came 
here  only  this  morning ;  so  I  have  yet  bad  no  opportunity  of  any  conversation  with  him 
aa  to  the  state  of  his  fiiffairs.  M'Lean,  with  whom  I  am  highly  satisfied,  is  decidedly  of 
opinion  that  we  should  take  his  stock  at  a  valuation,  and  allow  him  to  quit  immediately. 
He  owes  at  present  nearly  L.2000  to  appearance,  and  according  to  his  own,  or  rather 
Maclntyre's  shewing ;  but  M*Lean  considers  that,  when  the  account  is  correctly  made 
out,  he  will  owe  a  great  deal  more,  and  that  in  the  end  there  will  be  nothing  due  to  him. 
X  mean,  therefore,  to  make  the  proposition  to  him ;  and  the  same  in  effect  must  be  done 
to  Farquhar,  Eobertson,  and  Cameron.  I  fear  they  may  be  said  to  be  all  three  in 
insolvent  circumstances ;  and  the  longer  we  postpone  settling  with  them,  the  greater  will 
be  the  ultimate  loss,  &c.  You  left  a  cellar  stored  with  wine  and  spirits,  as  most  dis- 
tinctly set  forth  in  Cole's  list ;  but  I  found  nothing  but  the  labels,  and  three  bottles  of 
shrub.  Duncan  and  his  friends  had  drunk  the  whole.  I  think  whisky  might  have  con- 
tented them."    There  were  other  letters  of  a  similar  import. 

These  letters  came  into  the  hands  of  the  sister  of  Mr.  Bruce,  and  copies  of  them 
were  given  by  her  to  the  pursuer's  brother.  The  pursuer  afterwards  obtained  possession 
of  the  letters  themselves  from  Miss  Bruce.  He  then  raised  the  present  action  of 
damages  against  Mr.  Swinton  for  the  accusations  contained  therein.  Tde  libel  sets  furth, 
**  that  the  defender,  having  conceived  ill-will  and  hatred  against  the  pursuer,  has,  since 
the  commencement  of  the  year  1823,  most  maliciously,  falsely,  and  injuriously  slandered 
and  abused  the  pursuer,  by  Writing  and  speaking  to  the  said  Michael  Bruce  and  others, 
in  prejudice,  and  to  the  hurt  of  the  pursuer,  on  divers  occasions,  and  in  different  com- 
panies, thereby  endeavouring  to  hurt  and  asperse  the  pursuer's  character,  and  ruin  his 
credit  and  reputation  as  an  honest  man,  a  man  of  business,  and  drover  or  cattle- 
dealer." 

The  defences  were  in  these  terms  : — **  The  summons  is  irrelevant.  This  is  an  action 
of  damages  for  slander,  founded  exclusively  on  certain  passages  in  letters  written  by  the 
defender  to  Michael  Bruce,  Esquire,  by  whom  it  is  admitted  in  the  summons  the 
defender  was,  at  the  time  of  writing  the  letters,  employed  as  law-agent.  The  passages 
libelled  on  related  to  the  conduct  and  circumstances  of  the  pursuer,  then  in  the  service 
of  Mr.  Bruce  as  a  factor  on  the  estate  of  Glenelg,  which,  con-  [791]  -sequently,  formed  a 
legitimate  and  necessary  subject  of  communication  by  the  defender  to  his  principal. 
From  the  relation  between  the  parties,  the  correspondence  between  the  defender  and 
Mr.  Bruce  was  strictly  confidential ;  and  it  is  not  set  furth  in  the  summons,  that  any 
disclosure  of  its  contents  ever  was  made  either  by  the  defender  or  by  Mr.  Bruce.  How 
that  confidence  was  invaded,  it  will  be  for  the  pursuer  to  explain ;  but  the  defender 
denies  that  it  can  found  him  in  an  action  of  damages. 

"  2.  Supposing  the  summons  to  be  relevant,  the  defender  denies  that,  in  writing  these 
letters,  he  was  influenced  by  any  malicious  intention  towards  the  pursuer ;  and  avers 
that  the  statements  contained  in  them  are  substantially  true,  or  at  least  rested  on  such 
credible  authority  as  warranted,  and  even  obliged  him,  in  the  discharge  of  his  duty,  to 
communicate  them  to  his  employer." 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — "  In  respect  that  the 
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letters  libelled  were  private  and  confidential,  written  by  an  agent  to  hia  employer  in  tbe 
execution  of  his  duty,  and  apparently  came  into  the  pursuer's  hands  by  a  gross  breach 
of  confidence,  and  that  the  summons  contains  no  statement  of  the  circumstancee  under 
which  the  letters  were  communicated  to  the  pursuer,  and  is  upon  the  whole  matter 
irrelevant  and  incompetent,  sustains  the  defences,  assoilzies  the  defender  from  the  con- 
clusions, and  decerns." 

In  a  petition,  the  pursuer  maintained — That  the  mere  circumstance  that  the  letten 
were  confidential,  and  addressed  by  a  law-agent  to  his  employer,  was  not  sufficient  to 
exclude  the  action.  This  circumstance  only  rendered  them  the  more  prejudicial  to  his 
character.  They  were  written  for  the  express  purpose  of  having  him  dismissed  from  his 
employment ;  and  this  object  they  in  fact  accomplished.  They  were,  therefore,  clearly 
injurious ;  and  they  were  also  entirely  false ;  and  this  averment,  in  the  present  question 
of  relevancy,  must  be  presumed  to  be  true.  It  was  also  averred,  that  the  statements 
complained  of  were  malicious,  which  of  itself  was  sufiScient  to  give  relevancy  to  the 
action;  Forteath  against  the  Earl  of  Fife,  18th  November  1819.  The  only  effect 
of  the  confidential  situation  of  the  defender  ought  to  be  to  let  in  his  defence  of  the  truth 
of  the  charges,  or  the  probable  cause  he  had  for  believing  them ;  but  to  sustain  it  as  a 
bar  to  the  action,  and  to  screen  the  defender  from  aU  responsibility,  when  the  charges 
are  expressly  denied,  and  malice  charged,  would  be  entirely  inconsistent  with  the  undis- 
puted principle  chat^  in  all  questions  of  relevancy,  the  pursuer's  averments  must  be  taken 
for  granted. 

Tke  Court  refused  the  petition  without  answers. 

[792]  The  Lord  President  observed — ^That  it  would  destroy  all  confidence  between  a 
man  of  business  and  his  employer,  if  such  a  communication  as  the  present  were  to  be 
made  the  foundation  of  au  action  of  damages.  Moreover,  it  was  the  pursuer  himself 
who  had  given  publicity  to  the  accusations  complained  of.  The  intercourse  between  a 
client  and  his  agent  was  sacred,  and  ought  to  be  so  held.  * 

Lord  GUliea  had  great  doubts  of  the  interlocutor.  It  was  to  be  observed  that  malice 
was  charged  in  the  libel ;  and  it  was  difficult  to  get  over  such  a  charge.  It  was  said 
that  the  communications  had  been  published  by  the  pursuer  himself ;  but  this  did  not 
appear  to  be  the  case.  It  was  the  person  to  whom  the  letters  were  addressed  that  had 
given  publicity  to  them ;  and  supposing  that  the  defender  was  entitled  to  write  to  his 
client  in  the  terms  he  did,  his  Lordship  thought  that  he  was  responsible  for  the  conduct 
of  the  person  to  whom  he  thus  wrote,  if  the  latter  thought  proper  to  publish  the  letters. 
He  therefore  thought  the  action  relevant^^ra^,  because  publicity  was  given  to  the  com- 
munications by  the  party  to  whom  they  were  addressed ;  and,  mcondlyy  because  malice 
was  charged  against  the  defender  in  making  the  accusations. 

Loi'd  Balgray  observed — ^That  the  question  was,  whether  the  relation  between  a 
party  and  his  agent  entitled  the  latter  to  make  such  communications.  He  thought  that  it 
did  so ;  and  that  the  intercourse  between  them  was  sacred ;  and  that  it  was  the  duty  of 
the  agent  to  write  in  this  confidential  manner,  if  he  thought  he  had  good  reason  to  do 
so.  If  he  made  such  a  communication  to  a  third  party  who  had  divulged,  the  case 
would  have  been  different^  and  he  might  have  been  responsible  for  the  consequence ; 
but  it  was  not  so  if  it  was  his  own  client  who  thought  proper  to  divulge  the  matter. 

Lord  Craigie  was  of  the  same  opinion.  It  was  the  duty  of  Mr.  Swinton  to  write  in 
the  terms  he  did;  and  he  could  not  be  held  responsible  because  his  client  chose  to 
publish  the  communications. 
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No.  199.     F.C.  N.S.  VIL  793.     27  May  1825.     2nd  Div.— Lord  Cringletie. 

James  Robertson,  Pursuer. — Solidtor-Oeneral  {Hope),  Jeffrey,  BoUo. 

Robert  Annan,  Defender. — Dean  of  Faculty  (Granstoun),  Cuninghame. 

Bill  of  Exchange. — L  A  bill  found  to  be  absolutely  vitiated  by  erasure  of  words, 
alleged  to  have  been  "as  cautioner,''  in  the  address  of  one  of  the  acceptors,  from 
whom  payment  was  demanded. 


IL  An  acceptor  found  not  liable  to  the  holder  of  a  bill  received,  blank  in  the 
drawer's  name,  nearly  five  years  after  being  past  due,  from  a  co-acceptor  notoriously 
bankrupt. 

James  Eobertson,  tenant  in  Corstan  Mill,  some  miles  from  Kinross,  brought  an 
action,  in  April  1821,  against  Robert  Annan  and  Michael  Glass,  on  a  bill  for  L.100, 
drawn  by  the  pursuer  and  accepted  by  the  defenders.  The  bill  was  dated  Kinross,  5 
April  1816,  payable  three  days  after  date,  and,  when  produced  in  process,  addressed 
thus  :  "To  Messrs.  Michael  Glass,  baker  in  Kinross,  and  Robert  Annan,  surgeon  in 
Xinroes,  con.ly  and  scally,"  the  words  ''con.ly  and  se.aliy"  being,  however,  obviously 
written  on  an  erasure. 

Glass  did  not  resist  the  demand ;  but  Annan,  in  defence,  gave  the  following  account 
of  the  transaction.     Upon  the  application  of  Glass,  and  for  the  purpose  of  enabling  him 
to  raise  money  for  his  own  use,  the  defender  subscribed  the  bill  in  question  of  the  date 
it  bears.     It  was  written  out  by  Mr.  Low,  writer  in  Kinross ;  and,  when  delivered  to 
Glass,  the  words  ''  as  cautioner "  followed  the  defender's  address,  upon  an  erasure  of 
which  the  contracted  words  "  con.ly  &  se.ally  "  now  appear.     At  this  time  there  was  no 
name  as  drawer  on  the  bill ;  and,  soon  after.  Glass  stated  to  the  defender  that  he  had 
not  been  able  to  procure  the  money  from  the  person  to  whom  he  had  applied  for  it ;  and 
he  either  had  destroyed  the  bill,  or  would  do  so.     About  three  weeks  after  the  date  of 
this  bill,  Glass  again  applied  to  the  defender,  stating  that  another  person  would  give 
him  ^the  money  on  his  and  the  defender's  joint  acceptance ;  upon  which  the  defender, 
believing  the  original  bill  destroyed,  put  his  name  upon  a  new  bill  of  the  same  amount, 
to  be  signed  by  the  party  alluded  to  as  drawer.     This  bill  (which  was  produced)  was 
in  like  manner  written  by  Mr.  Low,  and  was  addressed  to  Glass  as  principal,  and  the 
defender  as  cautioner.     In  1817,  the  defender  was  obliged  to  pay  this  bill  [794]  to  the 
drawer;  and  having  used  diligence  in  his  turn  against  Glass,  the  latter  declared  to 
several  of  his  acquaintances  that  he  would  have  his  revenge  on  the  defender  by  putting 
the  bill  now  sued  for  into  circulation.     About  this  time  Glass  left  Kinross  utterly  bank- 
rapt  ;  and,  after  a  residence  in  several  places,  where  he  was  known  to  be  in  desperate 
circumstances,  he  returned  to  Kinross  in  the  end  of  1820,  having  this  bill  still  in  his 
possession,  with  the  address  entire,  as  originally  written  out,  with   the  words  ''as 
cautioner."    After  some  short  interval,  he  gave  the  bill  to  the  pursuer,  the  vitiation  in 
the  address  having  been  made  in  the  meantime,  or  immediately  after  the  latter  got  the 
document  into  his  possession.     The  pursuer,  it  was  averred,  held  the  bill  without  value ; 
and  even  that  he  was  hot  in  a  condition  to  have  made  the  alleged  advances  to  Glass 
during  the  course  of  the  year  after  the  date  of  the  bill.     Although  he  resided  only  a 
few  miles  from  Kinross,  and  had  frequent  occasion  to  be  there,  yet,  until  the  present 
action  was  about  to  be  raised,  he  never  hinted,  in  the  most  distant  way,  to  the  defender, 
that  he  had  given  credit  to  Glass  on  the  faith  of  the  bill. 

The  Lord  Ordinary  appointed  the  parties  to  undergo  a  judicial  examination  before 
him  relative  to  the  vitiation,  as  well  as  the  other  circumstances  of  the  bilL  The 
defender  was  accordingly  examined ;  and  the  import  of  his  declaration,  so  far  as  it  went, 
agreed  generally  with  the  above  statement ;  bearing,  in  particular,  "  that  he  thinks,  and 
is  almost  positively  sure,  that  the  bill  was  addressed  to  him  as  cautioner  for  Glass." 

The  pursuer  declared  that  the  bill  was  shewn  to^him  by  Glass  at  the  date  which  it 
bears ;  and  he  was  asked  to  advance  the  money  to  that  individual.  That  he  did  not 
give  the  L.100  all  at  once,  nor  altogether  in  money,  but  partly  in  money  and  partly  in 
wheats  in  the  course  of  a  year  after  the  date  of  the  bilL  That  he  made  all  these 
advances  on  the  faith  of  the  bill ;  and  ought  to  have  got  possession  of  it  at  the  end  of  a 
year  after  its  date,  when  the  full  value  had  been  given ;  but  Glass  had  left  Kinross ; 
and  he  did  not  see  him  again  till  his  return  in  December  1820,  when  he  asked  him  for 
the  bill,  and  received  it ;  and  it  was  then  in  the  same  state  as  it  is  now.  Being  inter- 
rogated why  he  did  not  get  the  bill  from  Glass  at  the  time  he  made  the  last  advance  to 
him,  he  declared  "  that  Glass  always  thought  he  would  be  able  to  pay  the  money  him- 
self;  and  at  last,  when  he  did  deliver  the  bill,  it  was  because  he  was'  not  able  to  pay 
the  money."  Finally,  he  admitted  that  he  took  no  vouchers  for  the  various  alleged 
advances. 

Glass  was  also  judicially  examined,  and  declared  that  the  bill  was  in  the  same  situa- 
tion as  when  he  first  saw  it  in  the  hands  of  Mr.  Low,  the  writer  of  the  bill,  and  sub- 
scribed it.     In  other  respects,  the  declaration  accorded  with  that  of  the  pursuer. 
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Mr,  Low,  the  writer  of  the  bill,  was  examined  as  a  witness,  and  deponed,  that  the 
bill  was  of  his  hand- writing,  with  the  exception  of  the  words  "  con.lj  and  8e.ally ; "  and 
that  he  did  not  know  when  [795]  or  by  whom  the  alteration  was  made  :  That,  to  tha 
best  of  his  remembrance,  the  words  "  as  cautioner  "  were  originally  in  the  bilL 

The  Lord  Ordinary  repelled  the  defences,  and  decerned  against  the  defender  m 
terms  of  the  libel. 

The  defender  brought  this  judgment  under  the  review  of  the  Court,  and  pleadsd— 
L  The  vitiation  alone  entitles  the  defender  to  be  absolved  from  all  claim  on  the;hi}L 
The  erasure  and  superinduction  are  palpable  ex  facte  of  the  bill ;  and,  so  far  from  it 
being  proved  that  this  was  done  with  the  defender's  consent,  there  is  all  but  conclnain 
evidence  that  the  alteration  was  made  subsequent  to  his  acceptance.  The  vitiation 
occurs  in  an  important  part  of  the  document ;  for,  on  the  supposition  that  the  bill  bon 
originally  the  words  *'  as  cautioner,"  the  effect  of  the  obliteration  was  to  destroy  the 
evideuce  of  the  defender's  right  of  total  relief  from  the  other  acceptor,  which  the  docu- 
ment itself  would  otherwise  have  afforded.  It  is  in  vain  to  say  that  the  pursuer  ooald 
have  no  motive  for  being  accessory  to  the  vitiation.  UnjustifiiBLble  motives  may  eadlj 
be  figured ;  but  it  is  not  necessary,  in  order  to  found  a  defence  on  the  ground  of  vitia- 
tion, that  it  should  "appear  by  whom  or  for  what  purpose  the  alteration  had  been 
made;"  Murkie  against  Macfarlane,  1st  July  1796. 

II.  But,  independently  of  the  vitiation,  the  pursuer,  even  in  the  admitted  circum- 
stances of  the  case,  is  not  entitled  to  the  character  of  a  bona  fide  holder  for  valaei  II 
an  accepted  bill,  blank  in  the  drawer's  name,  be  available  to  any  drawer,  it  can  only  be 
on  the  principle  that  the  acceptor  gives  an  implied  mandate,  to  a  party  willing  to 
advance  the  money  at  the  time,  to  adhibit  his  name  as  drawer.  It  is,  from  its  veiy 
nature,  plainly  not  a  mandate  that  lasts  for  any  considerable  period  after  its  date. 
Certainly  it  is  not  an  authority  which  any  third  party  would  be  entitled  to  act  on,  as 
in  this  case,  after  the  lapse  of  four  or  five  years,  and  when  the  circumstances  of  the 
party  intended  to  be  favoured  were  notoriously  changed,  and  he  was  utterly  bankrupt 

It  would  be  of  no  consequence  if  the  alleged  advances  had  been  made  to  Glass  in 
1816.  It  being  admitted  that  the  pursuer  did  not  receive  the  bill  till  the  end  of  the 
year  1820,  and  that  previously  his  name  was  not  upon  it  as  drawer,  the  case  must  be 
determined  on  the  basis  of  that  being  the  real  date  of  the  pursuer's  right  to  the  docu- 
ment. But,  indeed,  there  is  no  evidence  whatever,  and  even  no  probability,  that  these 
alleged  advances  were  ever  made  to  Glass ;  and  certainly  no  evidence  that  they  were 
made  on  the  faith  of  the  bill  On  this  last  point,  the  pursuer's  declaration  is  conclusive; 
for  the  reason  he  gives  for  not  getting  the  bill  when  he  had  given  full  value  for  it  is, 
'*  that  Glass  always  thought  he  would  be  able  to  pay  the  money  himself."  It  is  to  no 
purpose  to  say  here  that  non-onerosity  can  be  proved  only  by  tjie  holder's  writ  or  oa^ 
The  question  is  as  to  the  pur-  [796]  -suer's  bona  fides  in  taking  a  bill  from  a  notorious 
bankrupt  nearly  five  years  after  its  date.  And,  in  this  question,  the  pursuer  is  certainly 
not  entitled  to  assume  that,  although  confessedly  he  gave  no  value  in  exchange  for  the 
bill  when  delivered  to  him,  he  did  make  advances  some  years  before  on  a  promise  of 
afterwards  receiving  it ;  Allan  against  Young,  5th  March  1805. 

It  was  answered  for  the  pursuer — I.  Although  the  words  "  conjunctly  and  severally" 
appear  to  have  been  written  upon  an  erasure,  the  defender  is  not  entitled  to  assume  thit 
the  words  *'  as  cautioner  "  were  originally  in  the  bill.  In  his  judicial  declaration,  even 
if  it  were  evidence  in  his  favour,  he  does  not  venture  to  affirm  this  positively.  Nor 
does  the  testimony  of  the  writer  of  the  bill  go  farther.  But  if  the  defender  be  not 
entitled  to  assume  in  argument  that  these  words  were  obliterated  after  he  adhibited  his 
subscription,  and  the  bill  was  delivered  to  Glass,  the  co-acceptor,  the  defence  founded 
on  the  vitiation  faUs  entirely  to  the  ground. 

Supposing,  however,  that  the  words  alluded  to  did  form  part  of  the  address,  still,  as 
the  address  is  not  an  essential  part  of  a  bill,  and  may  be  omitted  altogether,  the  vitiation 
in  question  cannot  have  the  effect  of  annulling  the  document.  The  acceptance  of  a 
party,  and  the  acknowledgment  of  his  subscription,  sufficiently  ascertain  the  individual 
upon  whom  the  bill  is  truly  drawn,  which  is  the  only  use  of  the  address ;  Grierson 
against  Earl  of  Sutherland,  28th  June  1727,  Kaimes;  M'Dougal  against  Foyer,  Idth 
February  1810.  Besides,  in  the  circumstances  of  the  present  case,  the  address  was, 
from  the  first,  superfluous  and  unnecessary. 
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Even  were  the  address  adinifefced  to  be  a  material  part  of  a  bill,  the  supposed  erasure 
oould  not  in  any  degree  vitiate  this  address,  to  the  purpose  of  which  the  words  "as 
cautioner  "  are  alt<^ether  foreign. 

And  as  the  addition  of  these  words  was  unconnected  with  the  object  of  the  address, 
so  the  cautionary  agreement  between  the  acceptors  themselves,  thereby  attempted  to  be 
ingrafted  on  the  bill,  was  extraneous  to  the  nature  of  such  a  document,  as  only  intended 
to  constitute  a  simple  obligation,  by  the  joint  acceptors,  in  favour  of  the  pursuer. 
Ha^ving,  therefore,  nothing  to  do  with  any  claim  of  relief  by  the  one  acceptor  against 
the  other,  he  was  not  bound  to  attend  to  the  preservation  of  any  evidence  of  it,  meant 
to  be  afforded  by  the  bill.  The  true  and  only  criterion  of  a  vitiation  being  in  essentiali- 
bus  of  a  bill,  is,  whether  it  alters  the  responsibility  of  the  obligants,  not  inter  ae,  but  in 
relation  to  the  creditor;  Haliburton  against  Beattie,  18th  February  1813;  Marson 
against  Petit,  1  Campbell^  p.  82, 

Besides,  as  Glass  was  entrusted  by  the  defender  to  put  the  bill  into  circulation,  the 
pursuer  was  entitled  to  believe  that  any  alteration,  at  least  on  the  part  of  the  document 
which  affected  [797]  themselves  only,  was  made  with  the  consent  or  authority  of  the 
defender. 

II.  The  obligation  of  an  acceptor  is  the  same  whether  the  drawer's  name  be  filled  in 

ISefore  or  after  acceptance;  Smith  against  Taylor,  27th  February  1824,  BelVs  Com,  vol. 

ii.   p.  261;  Russel  against  Langstaff,  Douglasy  p.  496-514;  Ohitty^  p.  129,  5th  edit 

The  notion  of  a  bill,  blank  in  the  drawer's  name,  being  an  implied  mandate  of  some 

short  duration  to  any  person  willing  to  advance  the  money  to  adhibit  his  name  as 

drawer,  is  entirely  without  foundation;  Wilkie  against  Wilson,  SOth  November  1811 ; 

Hare  against  Geddies,  22d  November  1786;  Ogilvie  against  Moss,  28th  June  1804; 

Shaw  against  Farquhar,  24th  November  1761.     The  advances  made  to  Glass  must  be 

presumed  to  have  been  within  the  defender's  purpose  in  granting  the  bill.     And,  even 

without  reference  to  the  time  of  making  these  advances,   there  is  no  ground  for 

questioning  the  pursuer's  bona  fides  in  taking  the  bill,  though  at  the  distance  of  some 

years  after  its  date.     If  Glass  broke  faith  with  the  defender  by  using  the  bill  at  all,  or 

made  the  supposed  erasure  with  a  fraudulent  purpose,  it  is  the  defender  who  ought  to 

suffer  the  loss  arising  from  his  own  misplaced  confidence,  and  certainly  not  the  pursuer, 

who  IS  not  proved  to  have  been  in  any  degree  participant  in  these  frauds.     Nor  has  the 

pursuer  himself  done  any  thing  inconsistent  with  the  character  of  a  bona  fide  holder ; 

for,  assuredly,  his  supposed  knowledge  of  Glass's  bankrupt  situation  was  no  good  reason 

for  believing  that  the  latter  could  not  be  fairly  in  possession  of  the  bill.     And  as  to  the 

statement  of  the  value  given  for  the  bill  being  unx'ouched,  the  only  voucher  the  pursuer 

is  bound  to  produce  is  the  bill  itself,  and  his  own  oath,  if  it  be  required. 

The  Judges  were  unanimous  that  the  action  ought  to  be  dismissed,  both  on  the 
ground  of  the  vitiation,  which  destroyed  the  evidence  of  the  defender's  right  of  total 
relief  from  the  co-acceptor,  and  also  on  the  pursuer's  presumed  want  of  bona  fides.  And 
some  of  their  Lordships  were  of  opinion  that,  independently  of  other  circumstances  of 
suspicion  in  the  case,  the  fact  of  taking  a  bill  so  long  past  due  did  itself  expose  the 
holder  to  every  objection  competent  against  the  party  for  whose  behoof  the  bill  was 
granted.  They,  accordingly,  altered  the  interlocutor  of  the  Lord  Ordinary,  and  assoilzied 
the  defender. 

[S.C,  4  S.  42.] 


No.  200.  F.C.  N.S.  VIL  798.     28  May  1825.     2nd  Div. 

Tbustees  of  Dr.  Hunter,  Petitioners. — Bean  of  Faculty  (Cranstoun),  A.  Murray. 

Speid  and  Husband,  Respondents. — Jeffrey,  J.  Guninghame, 

Parent  and  Child — Bastard — Nobile  Officium. — The  Court,  on  the  application  of 
trustees  appointed  by  the  father  of  a  bastard  child  of  eleven  years  of  age,  removed 
her  from  her  mother,  who  had  married,  and  they  fixed  a  place  for  her  residence  and 
education. 

The  trustees  of  Dr.  Hunter,  the  father  of  Elizabeth  Hunter,  a  bastard  child,  having 
presented  a  petition  to  the  Court,  praying  to  ordain  Ann  Speid,  her  mother,  and 
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Alexander  NieoU,  her  husband,  **  to  deliver  the  person  of  the  child  (then  six  jean  of 
age)  to  the  petitioners,  or  to  a  proper  person  nominated  by  them,  in  order  to  be  placed 
as  a  boarder  in  the  house  of  Mrs.  Morrison,  or  in  some  other  respectable  boarding  sehoc^ 
to  be  educated  and  brought  up  under  the  direction  of  the  petitioners,  or  to  give  saeh 
other  relief  as  to  your  Lordships  may  seem  just ; "  the  Court  *'  refused  the  desire  jof  the 
petition  in  hoc.  gtatu"  (Vide.  Foe.  CoU,  2d  December  1820.) 

The  child  having  now  attained  the  age  of  nearly  eleven  years,  a  petition  vas 
presented  by  the  trustees,  praying  "  to  authorize  the  petitioners  to  name  a  proper  persoii 
with  whom  the  said  Elizabeth  Hunter  may  be  placed ;  and  to  decern  and  ordain  the 
said  Ann  Speid  and  Alexander  Nicoll  to  deliver  up  the  person  of  the  said  Elizabeth 
Hunter  to  the  petitioners,  or  the  person  so  named  by  them,  to  be  educated  under  their 
direction,  and  the  expences  to  be  defrayed  out  of  the  trust-funds ;  or  to  give  such  other 
relief  in  the  premises  as  to  your  Lordships  may  seem  just"  In  support  of  this 
application, 

The  petitioners  pleaded — It  is  true  that,  from  principles  of  obvious  expediency,  the 
mother  of  an  infant  is  its  proper  custodier  and  nurse.  But,  on  looking  into  the  legal 
authorities,  it  will  be  found  that  the  relationship  between  the  mother  and  her  illegitimate 
offspring,  in  so  far  as  legal  guardianship  is  concerned,  is  the  same  with  the  father^a. 
Such  child  has  no  legal  guardians ;  and  is,  in  fact,  like  other  unprotected  persons,  the 
pupil  or  ward  of  the  King,  whose  duties  in  this  matter  are  discharged  by  means  of  his 
Supreme  Courts,  which,  in  judging  of  questions  of  this  nature,  will  be  guided  in  every 
stage  of  the  pupil's  age  by  views  of  expediency,  and  by  considering  what  is  truly  for  the 
[799]  pupil's  benefit ;  because,  although  a  natural  child  has  no  legal  guardians,  it  does 
not  follow  that  he  has  no  legal  rights.  It  is  not  from  any  fault  in  illegitimate  children 
themselves,  or  on  account  of  the  certainty  or  uncertainty  of  paternity,  that  the  numerous 
diBadvantages  and  incapacities  which  follow  their  stattis  arise,  but  solely  in  consideration 
of  the  favour  which  is  shown  to  marriage.  Accordingly,  in  the  case  of  the  mother^ 
although  the  maternity  of  her  child  can  never  admit  of  any  doubt,  yet  her  illegitimate 
offspring  is  in  no  better  situation  in  regard  to  her  succession  than  to  the  father's ;  Enik. 
b.  iii.  tit  10,  sect  8. 

In  the  Boman  law,  the  text  of  Ulpian,  Dig.  Ub.  i.  tit  5,  L  24,  that  the  illegitimate 
offspring  follow  the  condition  of  the  mother,  has  no  application,  as  it  applied  merely  to 
the  case  of  slaves,  which  were  the  property  of  their  master.     But  in  this  country  the 
situation  of  the  lieges  as  to  liberty  and  slavery  is  altogether  different  from  that  of  ancioit 
Bome.     Every  child,  upon  its  birth,  becomes  a  free  subject,  capable  of  holding  and 
acquiring  property  of  every  description,  and  entitled  to  the  protection  of  the  courts  of 
the  country,  both  in  property  and  person.     In  England,  if  an  in^t  has  no  guardians^  or 
if  the  guardians  neglect  their  duty,  suit  is  sustained  for  behoof  of  the  infant  at  the 
instance  of  any  person,  under  the  title  oiprochein  amy.    In  like  manner,  in  the  different 
questions  which  have  arisen  in  this  country  in  regard  to  the  protection  of  the  persons  or 
property  of  those  who  are  unable  to  protect  themselves,  the  Court  have  always  listened 
to  such  an  application,  because  it  ia  made  not  so  much  for  behoof  of  the  applicants^  as 
on  account  of  the  incapable  person.     When  action  is  brought  by  the  mother  of  a  natural 
child  for  aliment  from  the  father,  it  is  not  in  her  own  right  that  she  sues,  but  in  that  of 
the  child,  as  having  afforded  to  it,  or  being  in  the  course  of  affording  to  it,  an  aliment 
If  she  neglects  the  child,  the  same  claim  will  lie  at  the  instance  of  the  parish,  or  of  any 
third  party  affording  the  aliment,  and  that  too  against  both  parents.     Although  the 
Court  dismissed  the  former  application  by  the  trustees,  it  was  only  in  hoc  statu^  and  on 
the  same  views  of  expediency,  and  for  the  interest  of  the  child,  on  which  the  present 
application  is  made.     And  the  terms  of  that  judgment  imply  an  acknowledgment  of  the 
title  of  the  petitioners.     The  same  principle  was  followed  with  regard  to  Ann  Hunter, 
the  elder  sister  of  the  child  in  question,  by  the  Court  refusing  to  interfere,  by  removing 
her  from  the  boarding  school  where  she  bad  been  placed  by  the  trustees,  and  returning 
her  to  the  custody  of  her  mother,  18th  December  1821.^ 

1  F.C.  N.S.  VIL  799.     18  Dec.  1821.     2nd  Div.— Lord  Meadowbank! 
Mrs.  Ann  Speid  and  Husband,  Suspenders. — /.  A.  Murray^  Gumnghame. 
Trustrbs  of  Dr.  Hunter,  Respondents. — OranstouTij  Oreenshidds. 
The  trustees  of  Dr.  Hunter  having,  on  his  death,  placed  his  eldest  natural  daughter 
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[800]  In  the  case  of  Goadby  against  M'Candys,  7th  July  1816,  the  child  had,  for  a 
temporary  purpose,  been  delivered  over  into  the  custody  of  his  father's  relatives  in  the 
north,  of  Scotland ;  and  the  mother,  in  conjunction  with  the  only  executor  of  the  father's 
will,  claimed  the  boy  to  be  restored  to  her,  for  the  purpose  of  being  carried  back  to 
England,  to  be  educated  in  the  way  the  father  had  desired.  The  parties,  therefore,  who 
are  m  this  case  opposed,  were  there  united;  and  the  Court  were  satisfied  mtk  the 
expediency  of  the  mode  of  education  which  was  proposed  by  the  [801]  mother,  with 
concurrence  of  the  father's  executor ;  and  the  relations  of  the  father  had  no  legal  right 
to  make  any  opposition. 

Although  the  title  of  any  person  coming  forward,  under  circumstances  that  wUl 
JBBtify  his  interference,  for  behoof  of  an  infant,  or  pupil,  will  be  sustained,  still  the  Court 
have  most  properly  given  consideration  to  the  title  derived  from  the  father  of  an 
illegitimate  child,  or  from  any  other  person  who  has  been  the  benefactor  of  such  chOd 
or  pnpil;  Johnston  against  Clark,  23d  November  1785.  Although  the  petitioners  are 
not  legal  tutors  and  curators,  which,  to  a  natural  child,  they  could  not  be,  there  is  the 

A  Tin  in  the  boarding-school  of  Mrs.  Morrison  in  Perth,  with  consent  of  her  mother,  Ann 
Speid,  she  remained  there  till  she  was  eleven  years  of  age.  The  mother  having  after- 
wards carried  her  off  from  Perth,  a  petition  was  presented  to  the  sheriff  of  Perth,  who 
pronounced  this  interlocutor :  "  Having  resumed  consideration  of  the  petition  and 
complaint,  and  advised  the  same  with  the  judicial  declarations  this  day  emitted  by  Ann 
Speid  and  her  husband,  complained  of,  and  heard  parties,  finds  that  the  child  Ann 
Hunter  having  been  placed  under  the  charge  of  Mrs.  Morrison  by  Dr.  Hunter's  trustees, 
and  having  remained  under  her  charge  for  five  years  past,  the  said  Ann  Speid  and  her 
husband  were  not  entitled,  without  their  consent,  or  the  authority  of  law,  to  remove  the 
child ;  and,  therefore,  ordains  the  child  to  be  returned  to  Mrs.  Morrison,  till  parties  shall 
be  heard  on  their  claims  to  the  custody  thereof." 

A  petition  was  presented  to  the  sheriff  by  Ann  Speid,  "  to  find  that  she  has  the  only 
legal  right  to  the  custody  of  her  child  Ann  Hunter ;  and  to  ordain  Mrs.  Morrison  to 
deliver  her  up  to  the  petitioner  accordingly."  The  sheriff  *'  having  advised  with  the 
sheriff-depute,  finds  it  is  admitted  that  Ann  Hunter,  the  child  in  question,  was  ten  years 
of  age  on  ISth  December  last,  and  that^  for  the  last  five  years,  she  has  been  boarded  in 
the  boarding-school  of  Mrs.  James  Morrison  for  her  education ;  and  that  her  board  has 
been  paid  by  the  defenders,  the  trustees  of  her  reputed  father,  who,  by  his  trust-deed 
and  settlement,  appointed  his  trustees  to  pay  the  interest  of  a  certain  sum  of  money 
to  the  said  Ann  Hunter,  '  or  apply  the  same  for  her  behoof,  or  only  pay  to  her,  or  apply 
'  for  her  behoof,  such  part  of  the  said  interest  as  they  may  think  necessary  for  her 
*  support,  maintenance,  and  education,  who  I  wish  to  be  brought  up,  clothed,  and 
'  educated  in  a  respectable  manner ; '  finds  it  not  disputed  that  this  arrangement  which, 
in  all  respects,  seems  most  beneficial  for  the  child,  was  made  with  the  full  approbation 
of  her  mother,  and  has  been  acquiesced  in  by  her  till  of  late ;  finds  that  the  pursuer 
Ann  Speid,  having  married  the  other  pursuer,  who  was  or  is  a  spirit-dealer  in 
Edinburgh,  wishes  to  remove  the  child  from  Mrs.  Morrison's  boarding-school,  and  to 
take  her  under  her  own  tuition  in  Edinburgh ;  but,  under  all  the  circumstances  of  the 
case,  as  it  does  not  appear  that  the  mother  intends  to  provide  for  the  maintenance  and 
education  of  the  child,  or  that  the  late  Dr.  Hunter's  instructions  will  be  implemented, 
of  bringing  her  up  in  a  respectable  manner,  if  she  is  withdrawn  from  the  school  in 
which  his  trustees  have  maintained  her  so  long  with  the  concurrence  of  her  mother,  the 
sheriff  declines  to  interpone  his  authority ;  and  therefore  refuses  the  application  of  the 
pursuers,  and  decerns." 

The  mother  having  again  carried  off  the  child  from  Perth,  the  sheriff,  on  the  applica- 
tion of  the  trustees,  granted  warrant  for  apprehending  her  for  examination,  and  for 
taking  in  charge  the  person  of  the  child.  She  then  presented  a  bill  of  suspension  and 
interdict  against  the  execution  of  any  warrant  which  might  be  applied  for  to  take  away 
the  child  from  her  house;  which,  upon  being  advised  with  answers,  was  refused  by 
Jjord  Meadowbauk,  Ordinary. 

Mrs.  Speid  petitioned^  on  the  grounds  stated  in  the  text ;  and  answers  having  been 
given  in  for  the  trustees,  the  Court  adhered;  and  expressed  their  opinion,  that  the 
conduct  of  the  petitioner  in  taking  away  the  child  was  unwarrantable  and  illegal, 

(The  papers  are  bound  up  with  those  of  the  above  case.) 
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cleareai  eTidetice  of  an  entxa  PoiuntM  on  the  part  of  the  testator  to  name  them  as  tntoa 
as  far  as  he  could ;  and  they  have  accepted  the  office  as  far  as  they  could ;  and  tUsk 
all  that  is  required,  or  can  be  of  use,  in  the  present  question. 

On  the  other  hand,  the  respondent,  the  mother,  is  named  neither  as  trostee,  totoi; 
nor  curator,  and  has  only  a  small  annuity  left  her.  The  mother  of  a  natural  child  is  sot 
the  legal  tutor  or  curator  of  such  child.  She  could  not,  in  that  character,  punae  oi 
defend  any  suit  in  which  the  child  was  interested.  She  cannot  delegate  the  powm 
which  she  herself  does  not  possess ;  and  she  could  not  nominate,  in  the  event  of  bet 
decease,  tutors  or  curators  to  such  a  child.  In  the  most  ordinary  casesy  where  a  elaa 
for  aliment  is  made  at  the  instance  of  the  mother,  that  claim  is  always  held  to  be 
materially  affected  by  the  lapse  of  seven  or  of  ten  years  from  the  birth  of  the  cbiM. 
Accordingly,  when  an  aliment  is  modified  in  the  first  instance,  it  is  never  allowed  to  go 
beyond  the  lapse  of  one  or  other  of  these  ages;  Oliver  against  Scott,  7th  March  1778; 
Glendinning  against  Flint,  19th  November  1782;  Paterson  against  Speirs,  29tb 
November  1782.  The  distinction  which  is  made  between  the  sexes  shews,  in  the 
clearest  manner  possible,  that  the  ordinary  principles  of  the  common  law  as  to  ^e 
guardianship  of  pupils  and  minors  do  not  apply.  A  boy  remains  longer  in  the 
years  of  pupillarity  than  a  girl.  But,  in  the  case  of  natural  children,  that  rule  of 
the  common  law  is  not  regarded ;  and,  upon  principles  of  expediency  which,  in 
ordinary  cases,  are  just,  the  mother  is  held  entitled  to  the  custody  of  a  female  natanl 
child  for  a  longer  period  than  in  the  case  of  a  boy.  But  in  no  case  is  she  held 
entitled  to  claim  that  custody  when  the  child  is  beyond  the  age  of  ten  years  complete, 
except  in  the  case  of  bodily  infirmity,  and  inability  to  earn  its  own  subsistence.  The 
claim  for  aliment  against  both  parents  is  thereby  continued ;  but  when  such  a  case  arises, 
it  must  always  be  judged  of  and  regulated  by  its  own  circumstances. 

The  respondent  in  this  case,  having  no  legal  claim  in  her  own  person  to  the 
guardianship,  or  even  custody  of  a  natural  daughter  now  above  ten  years  of  age,  is 
further  disqualified  from  urging  any  claim  of  expediency  that  might  otherwise  entitle 
her  to  the  custody  of  the  child,  by  having  married  an  individual  not  the  father  of  her 
children.  She  has  thus  ceased  to  be  sui  juris^  [802]  and  has  become  a  member  of 
another  person's  family.  £ven  in  the  case  of  a  widow  with  lawful  children,  the  claim 
of  the  mother  to  their  custody  is  cut  off  by  such  an  event ;  because  thereby  the  wife 
herself  is  reduced  to  a  state  of  minority,  or  rather  pupillarity,  her  person  being  quodam- 
mode  sunk  during  the  marriage. 

The  respondents  atufwered — The  picas  in  law,  which  were,  in  the  former  applicatioii, 
thought  to  be  insuperable  against  the  title  of  the  petitioners,  must  be  equally  effectosl 
now.  The  petitioners  have  no  title  but  that  which  they  derive  from  their  constituent. 
Dr.  Hunter ;  and  even  if  he  himself  had  been  in  life,  he  could  not  have  exercised  any 
control  over  the  person  or  education  of  the  respondent's  daughter ;  and  if  a  father  had 
no  such  power  in  his  life,  he  could  never  make  a  settlement  giving  his  trustees,  under 
the  name  of  tutors  and  curators,  a  greater  power  than  he  himself  possessed ;  Wilson 
against  Campbell  and  others,  10th  March  1819.  The  case  of  Johnston  against' Clark, 
ut  mprOy  was  just  a  case  of  competition  between  two  parties,  both  of  whom  derived  their 
right  of  custody  of  a  child  from  the  same  person,  and,  of  course,  the  authority  latest  in 
date  was  found  to  be  the  ruling  one.  In  the  present  case,  Dr.  Hunter  did  not^  in  fact| 
name  the  petitioners  as  tutors  and  curators  to  the  persons  of  his  children,  but  merely  for 
managing  their  property.  In  no  view,  therefore,  have  they  any  legal  right  to  claim  a 
control  with  respect  to  the  education  or  the  personal  disposal  of  the  child. 

The  limitation  of  the  text  of  Ulpian  solely  to  the  case  of  slaves,  is  founded  on  no 
authority,  and  is  plainly  contrary  to  the  meaning  of  the  other  texts  in  the  same  title; 
Dig,  lib.  i.  tit.  5,  sect.  19.  With  us,  no  more  than  with  the  Romans,  can  an  illegi- 
timate child  inherit  tank  from  the  station  of  her  mother.  At  the  same  time,  a  child  of 
this  description  is  legally  attached  to  her  mother,  who  alone  can,  in  the  first  instance, 
claim  the  custody  of  such  a  child,  and  rear  it ;  and  if  both  parents  are  indigent^  tbe 
parish,  which  is  liable  for  the  aliment  of  the  mother,  must  exclusively  bear  the  burden 
of  supporting  the  child ;  Kirk-Session  of  Roscobie  against  Kirk-Session  of  Aberlemno, 
28th  November  1801. 

The  question  as  to  the  custody  of  an  illegitimate  child  has  been  again  and  again 
tried ;  and  the  determination  has  been  constantly  the  same,  viz.  that  the  mother  vi 
entitled  to  the  custody  during  the  years  of  pupillarity ;  consequently  she  has  all  tbe 
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rights  of  gnaidianship  natundly  and  unavoidably  resulting  from  that  charge ;  Burgess 
against  Halliday,  4th  March  1758;  Short  against  Donald^  21st  February  1765; 
Finlayson  against  Grown»  7th  July  1809.  In  the  case  of  Glendinning  against  Flint, 
tU  supra,  the  Court  did  not  find  that  the  mother's  right  of  custody  ceased  at  the  age  of 
ten  years,  but  only  limited  the  aliment  to  that  period,  reserving,  however,  to  the  child 
to  apply  afterwards  for  aliment  In  the  case  of  Paterson  against  Spears,  there  was  no 
dispute  as  to  the  right  of  custody ;  and  the  Court,  in  limiting  the  aliment  [803]  to 
seven  years  only,  recognized  the  principle  that  the  duration  must  depend  on  circum- 
stances. 

The  respondents  have  all  along  conceded  that^  if  any  specific  and  tangible  charge  of 
impropriety  on  the  part  of  the  mother  could  be  set  forth,  the  Court  might  be  entitled, 
ex  proprio  motUf  and  from  that  paramount  jurisdiction  which  every  Supreme  Court  has 
for  the  protection  of  defenceless  parties,  to  deprive  the  mother  of  the  custody  of  her 
natural  child,  as  has  even  been  done  in  the  case  of  legitimate  children.  But  there  is  no 
such  statement  made  here. 

Lord  Gleidee. — The  last  judgment  in  this  case  was  only  hoc  statu ;  and  we  are  not 
now  obliged  to  follow  it  when  circumstances  are  altered.  It  is  clear  that  the  petitioners 
have  no  title  to  claim  the  custody  of  the  child  de  jure,  the  father  having  no  power  to 
name  tutors.  But  among  many  other  instructions  in  the  will,  there  is  a  power  to 
expend  money  for  the  education  of  the  children.  Are  they  not  entitled  to  say  that 
they  cannot  fulfil  the  instructions  given  to  them,  if  the  child  is  in  such  hands  t  It  is 
pretty  plain  that,  whatever  judgment  you  pronounce,  it  will  not  be  on  the  ground  of  the 
powers  of  these  trustees  to  direct  where  the  child  shall  be  placed,  but  from  the  powers 
of  the  Court  itself,  as  having  the  only  real  jurisdiction,  the  child  being  a  bastard.  The 
trustees  can  only  be  considered  as  bringing  the  matter  before  you,  and  asking  you  to 
execute  the  trust  as  long  as  the  child  is  in  infancy.  Where  the  custody  is  given  to  the 
mother,  it  is  not  from  any  right  in  her,  but  only  because  it  is  thought  best  for  the  child ; 
and  in  the  former  application  the  child  was  in  that  state  that  it  was  wrong  to  take  it  out 
of  the  custody  of  the  mother ;  and  you  overlooked  the  marriage  of  the  mother.  If  there 
had  been  any  right  in  her,  it  would  have  vanished  by  her  marriage ;  and  now  there  is 
not  the  same  reason  for  leaving  the  child  with  her.  They  may  be  very  respectable 
people;  but  the  Court  should  grant  the  prayer  of  the  petition,  or  make  such  other 
arrangement  as  they  think  suitable. 

Lord  Robertson. — ^I  think  there  is  no  difficulty  on  the  merits  of  the  case.  The  girl 
is  now  eleven  years  of  age ;  and  if  she  is  properly  educated,  she  may  get  into  better 
society.  I  make  no  inquiry  into  the  character  of  the  parties ;  but  the  fortun<3  of  the 
girl  is  such  as  to  entitle  her  to  get  a  better  education.  I  allude  to  the  formation  of  her 
mind.  Is  it  in  the  house  of  her  mother  that  she  will  learn  good  habits  1  There  is  a 
circumstance  that  strikes  me  much.  If  she  remains  with  the  mother,  she  will  be  a 
stranger  to  the  only  relation  she  has — her  sister.  I  have  no  doubt  on  the  merits  nor  on 
the  title.  I  concurred  in  the  former  judgment ;  but  the  child  was  then  only  six  years 
old ;  she  is  now  eleven ;  and  the  very  reasons  of  the  former  judgment  just  lead  to  the 
entertaining  this  petition.  The  former  judgment  was  only  in  hoc  statu.  There  is  a 
great  deal  in  the  mother  having  con-  [8(04]  -tracted  a  marriage ;  so  that,  even  if  her 
claim  had  been  stronger  as  a  single  woman,  her  situation  now  is  greatly  more 
unfavourable. 

Lord  Pitmilly, — I  see  no  room  to  doubt  the  title.  The  trustees  have  no  right  to 
demand  the  custody  of  the  child ;  the  father  could  not  have  done  it.  The  trustees  have 
a  mere  rights  by  the  clause  in  the  will,  to  apply  the  funds  for  the  education  of  the  child. 
But^  if  the  case  is  made  out^  the  Court  may  interfere.  There  can  be  as  little  doubt  that 
they  may  interfere  even  in  the  case  of  a  legitimate  child.  I  have  as  little  doubt  on  the 
merits;  and  I  agree  with  the  opinions  delivered.  There  would  have  been  some 
difficulty  if  we  had  gone  on  the  grounds  stated  in  the  papers ;  but  there  is  one  strong 
circumstance,  that  the  mother  has  married.  This  might,  no  doubt,  have  been  carried 
further  in  the  former  decision  in  the  case.  The  mother  had  no  right  to  demand  the 
custody.  It  was  in  the  discretion  of  the  Court ;  and  where  could  they  have  placed  the 
child  better  1  She  is  now  more  advanced  in  age ;  and  though  her  mother's  house  was 
then  proper  for  her,  it  is  most  improper  for  her  now.  Without  meaning  any  reflections 
on  these  parties,  we  are  bound  to  find  that  it  is  an  improper  place  for  her ;  and  we 
3hould  interfere  in  the  manner  proposed  in  the  petition, 
F.C,  VOL,  n,  59 
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Lord  AUaway. — I  agree  entdiely  with  all  that  haa  been  said.  I  am  quite  dear  tbt, 
after  the  mother  is  married,  she  can  have  no  right  to  the  custody,  eTen  if  ahe  hid  hid 
it  before.  But  there  are  otherwiae  sufficient  grounds  for  deciding  tbis  case.  I  enteitab 
no  doubt  of  the  power  of  the  Court  Your  Lordships  are  the  general  tutors  of  all 
persons  unprotected,  wbether  legitimate  or  not  I  do  not  think  there  is  any  gmt 
difiference  between  the  powers  of  the  Court  of  Chancery  and  this  Court  You  csDnoC^ 
indeed,  go  beyond  statutes ;  but  where  general  powers  are  entrusted  to  you,  yoa  cia 
protect  ail  persons.  I  would  have  entertained  no  doubt  as  to  the  competency  of  the 
former  application,  but  would  have  concurred  in  the  judgment  In  the  case  of  u 
infant  under  six  years  of  age,  there  can  be  no  doubt  that  the  mother  of  a  delicate  diDd 
is  the  best  person  for  having  the  custody  of  it ;  and  as  that  judgment  was  in  hoc  Mt 
the  very  giving  the  custody  there  gives  you  power  now.  But  I  go  on  the  geaenl 
principles  of  law ;  and  there  is  no  decision  that  calls  them  in  question.  If  the  mothtt 
had  remained  unmarried,  I  would  have  been  of  opinion  that^  when  the  child  had  sudi  a 
fortune,  and  the  trustees  were  bound  to  give  it  a  proper  education,  you  would  have  been 
entitled  to  interfere ;  and  the  question  would  have  been  if  she  was  more  likely  to 
receive  a  good  education  under  her  mother,  or  under  the  trustees.  What  was  most  for 
the  advantage  of  the  child  would  have  been  the  question.  If  the  mother  had  remained 
unmarried,  I  would  have  received  any  suggestions  from  her.  That  is  not,  however,  Ifae 
question  here ;  it  is  a  question  of  law.  But  is  it  not  understood  that,  in  marriage,  the 
person  of  the  wife  is  sunk  in  the  [805]  husband  1  It  would  be  to  give  the  custody  to 
the  husband ;  and  what  right  has  he  1  Your  Lordships  have  always  ezerciaed  yoor 
discretion  as  to  the  time  when  the  child  was  to  be  taken  from  the  mother. 

Lord  Justice-Clerk,  — I  am  of  the  same  opinion  both  on  the  title  and  the  mentis 
But  I  am  anxious  that  we  should  not  be  supposed  to  interfere  with  the  former  deeisioD 
between  these  parties.  At  that  time  we  laid  particular  stress  on  the  age  of  the  child, 
and  we  proceeded  on  the  ground  that  we  were  exercising  the  powers  we  possess  for  the 
best  interest  of  the  child,  and  that  the  mother  was  at  that  time  the  best  custodier  of  the 
child.  The  advanced  age  of  the  child  makes  a  great  alteration ;  and  we  are  called  on 
now  just  to  consider  what  is  best  for  the  interest  of  the  child.  If  the  trusteee  bed 
applied  to  the  Court  during  the  interval  between  the  former  judgment  and  the  ehild 
being  ten  or  eleven  years  of  age,  and  had  made  out  a  case,  we  would  have  interfered  in 
the  same  way.  We  do  not  send  her  to  Mrs.  Morrison's  because  the  trustees  have  asked 
it ;  and,  perhaps,  your  Lordships  should  rather  appoint  some  clergyman  to  chuse  a  pioper 
boarding-school  for  her.  I  do  not  think  we  can  send  her  to  England,  or  that  we  can 
refuse  to  allow  her  mother  to  see  her. 

The  Court  "sustain  the  right  and  interest  of  the  petitioners  to  make  the  preaent 
application  to  the  Court ;  and  in  respect  the  said  Elizabeth  Hunter  has  now  attained 
the  age  of  nearly  eleven  years,  and  from  the  whole  circumstances  of  this  case,  they  find 
it  expedient  to  remove  the  child  from  her  present  situation,  in  order  that  she  may  be 
placed  in  the  meantime  at  school  in  the  house  of  Mrs.  James  Morrison  in  Perth,  when 
her  elder  sister  was  formerly  placed,  and  there  educated  under  the  direction  of  ti)e 
petitioners ;  and,  for  that  purpose,  ordain  the  said  Elizabeth  Hunter  to  be  immediately 
removed  and  placed  in  the  house  of  Mrs.  Morrison  accordingly." 

[S.C,  4  S.  44.] 


No.  201.      F.C.  N.S.  VIL  806.     31  May  1825.     Ist  Div.— Lord  AUoway. 

David  Miller,  Trustee  on  the  Sequestrated  Estate  of  James  Duncak, 

Pursuer. — MoncreiJ},  M'Neill, 

Patrick  Duncan,  Defender. — Dean  of  Faculty  (Cranstoun),  P.  Hobertm. 

Tack — AsHgnation — Trust, — ^A  lease  to  a  tenant  and  his  heirs  and  assignees  for  two 
nineteen  years,  and  thereafter  for  the  lifetime  of  the  tenant  in  possession,  being 
assigned,  when  the  term  was  about  expired,  to  the  cedent's  son,  then  in  his  sixteenth 
year,  and  the  assignation  ac<|uiesced  in  by  the  landlord,  held  to  be  eSectoal  in« 
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qnesfcion  with  the  creditors  of  the  cedent^  who  was  solvent  at  the  time  of  the 
tranaactioii* 

The  farm  of  Balmoesie  was^  in  1773,  let  to  Mr.  Greenhill,  "  his  heirs  and  assignees, 
excluding  sub-tenants,  for  the  period  of  two  nineteen  years  certain  from  the  term  of 
entry ;  and,  further,  for  the  life  of  the  person  who  should  happen  to  be  in  possession 
at  the  expiry  of  that  period."  Upon  the  marriage  of  James  Duncan  with  the  daughter 
of  Mr.  Greenhill  in  lV92,  the  tack  in  question  was  assigned  to  the  former,  who  accord- 
ingly entered  into  possession. 

In  the  year  1811,  the  two  nineteen  years  being  nearly  expired,  James  Duncan 
executed  an  assignation  of  the  lease  in  favour  of  his  son  Patrick,  then  in  his  sixteenth 
year,  which  proceeded  on  the  narrative  that  his  son  had  "  granted  me  his  acceptance, 
payable  at  Martinmas  next,  for  the  sum  of  L.3950  sterling,  being  the  agreed  on  price 
and  value  of  the  tack  and  stocking  after  assigned,"  <&c.  This  assignation  was  intimated 
to  the  factor  of  the  proprietor.  At  the  date  of  it,  James  Duncan  was  in  good  circiun- 
stances ;  and  the  avowed  purpose  of  it  was  to  make  the  liferent  endurance  of  the  lease 
depend  upon  the  life  of  his  son  Patrick,  James  being  then  advanced  in  life. 

After  this  the  rent  was  paid  in  the  name  of  Patrick.  The  schedules  for  taxes  were 
Tetomed  in  his  name ;  and  the  workmen  were  also  paid  in  his  name.  James,  however, 
continued  in  the  actual  possession  and  management ;  and,  having  become  bankrupt  in 
1820,  his  estates  were  sequestrated,  and  the  pursuer  appointed  trustee.  Patrick  then, 
as  assignee  to  the  lease,  lodged  a  claim  against  the  estate  to  the  extent  of  upwards  of 
Xi.l300,  for  his  father's  intromissions  with  the  farm.  On  the  other  hand,  the  trus- 
[807]  -tee  instituted  an  action  of  reduction  of  the  assignation,  on  the  two  following 
grounds  :  Either,  laty  It  was  incompetent  and  ineffectual,  in  as  much  as  it  was  altogether 
simulate,  a  mere  conveyance  reterUa  possesnone,  the  true  and  substantial  management 
being  in,  and  exercised  by,  the  father,  for  his  own  behoof ;  or,  2dlyy  The  conveyance,  if 
complete  in  legal  form,  was  truly  in  trust  only  for  the  father.  It  was  answered,  that 
the  assignation  was  executed  Ixma  fidSy  and  the  lease  transferred  in  a  regular  and  legal 
form ;  and  that  James,  the  father,  had  acted  merely  as  manager  for  the  defender  during 
his  minority. 

The  Lord  Ordinary  remitted  the  case  to  an  accountant  to  examine  the  whole  books 
of  James  Duncan  and  the  productions ;  and  to  report^  "  Is^,  Whether,  after  the  date  of 
the  transaction  in  question,  there  was  any  change  in  the  mode  in  which  Mr.  Duncan 
senior,  kept  his  account-books ;  2eZ,  Whether,  from  the  state  of  these  books,  Mr.  Duncan's 
outlays  and  receipts  as  to  the  farm  of  Balmossie  can  be  distinctly  traced ;  and  whether 
these  books  contain  any  account  between  Mr.  Duncan  and  his  son,  the  defender,  or  any 
entries  from  which  such  account  can  be  made  up ;  and  to  report  the  state  of  these 
accounts,  and  what  is  the  balance  arising  therefrom ;  aud,  3dy  To  report  whether,  from 
these  books,  he  can  shew  the  state  of  accounts  betwixt  the  father  and  son,  supposing 
that  the  transaction  in  question  was  held  as  a  bona  fide  transference  of  the  lease  by  the 
father  to  the  son,  upon  the  conditions  there  mentioned." 

Upon  considering  the  report  of  the  accountant^  the  Lord  Ordinary  "  In  respect  that, 
in  1811,  when  the  assignation  took  place,  James  Duncan  was  not  only  not  insolvent, 
but  was  universally  believed  to  be  opulent ;  in  respect  he  was  expressly  informed,  by 
the  opinion  of  eminent  counsel  whom  he  consulted,  that  unless  the  assignation  was  in 
every  respect  bona  fide  in  favour  of  his  son,  it  could  not  be  effectual  against  the  said 
landlord  ;  but  th|kt  he  was  entitled  to  burden  his  son  with  such  a  sum  as  he  considered 
the  farm  and  stocking  assigned  to  be  worth ;  auji  in  respect  that  this  assignation  was 
executed  after  receiving  that  opinion,  and  was  immediately  intimated  to  the  landlord, 
in  whose  rental  book  Patrick  Duncan  has,  ever  since  that  period,  stood  as  the  sole  tenant, 
and  the  whole  rents,  taxes,  and  public  burdens,  have  been  paid  in  his  name  ever  since 
that  time,  and  the  sales  of  grain  have  also  been  effected  in  his  name,  and  his  name  has 
been  inserted  on  the  carts  and  waggons  upon  the  farm ;  finds  the  said  assignation 
effectual ;  and,  therefore,  assoilzies  the  said  Patrick  Duncan  from  the  conclusions  of  the 
action,  and  decerns ;  reserving  to  the  pursuer,  as  the  trustee  for  James  Duncan's  creditors, 
his  claim  against  the  defender  for  the  sum  of  L.3950  sterling,  as  being  the  price  of  the 
stock  and  lease  so  assigned  to  him  by  his  father ;  and  to  the  defender  his  claims  for 
reduction  thereof,  as  accords." 

[808]  Upon  advising  a  petition  mi  answers,  The  Qourty  by  a  miyorityi  adhered, 
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Lord  Balgray  obserred,  ibat  the  pofiseenon  appeased  to  be  entirely  with  the  falhs; 
and,  in  such  circnmstances,  the  law  held  as  extremely  suspicious  latent  rights  flowing 
from  him  in  favour  of  his  children.  In  the  case  of  base  or  subaltern  rigkis  of  laneU,  as 
they  stood  before  the  acts  introducing  the  registration  of  sasines,  where  a  grant  wu 
made  to  a  son,  but  the  possession  remained  with  the  father,  it  was  not  eflfectaal  againit 
the  creditors  of  the  father.  In  the  case,  again,  of  an  assignation  of  moveables  bja 
father  to  his  son  retenia  possessione,  such  an  assignation  did  not  remove  them  from  the 
diligence  of  his  creditors.  In  the  present  case,  indeed,  as  the  transaction  in  questioii 
(considering  the  whole  circumstances)  appeared  to  be  rather  for  the  interest  of  all  pai^ 
and  as  no  fraud  was  intended  against  the  father's  creditors,  the  interlocutor  might 
perhaps  be  right,  although,  on  strict  principles  of  law,  his  Lordship  did  not  think  the 
assignation  would  be  effectual  in  a  question  with  the  creditors  of  the  father. 

Lord  Craigie  said — ^That,  in  a  question  with  the  landlord,  the  assignation  would 
have  been  good  for  nothing,  the  son  having  no  funds ;  and,  if  the  lease  had  proved  an 
unfavourable  one,  the  son  could  not  have  been  bound  by  a  transaction  so  formed  and 
acted  upon.  The  only  thing  in  view  of  the  parties  was  a  prolongation  of  the  lease ;  and 
although  this  object  might  be  considered  as  accomplished  (the  landlord  having  made  so 
objection)  it  could  not  be  effectual  against  the  creditors  of  the  father,  who  were  led  to 
believe  that  he  remained  the  real  tenant,  and  who,  coming  in  his  rights  were  authorised 
to  maintain  that  no  real  transfer  had  been  made,  or  intended  to  be  made. 

On  the  other  hand,  the  Lord  President^  Lord  Hermand^  and  Lord  GtUies,  thouglit 
that  the  assignation  was  a  fair,  open,  and  reasonable  transaction,  executed  in  the  spiii( 
and  terms  of  the  original  lease,  which  contained  an  express  power  of  assignation.  Suck 
transactions  were  very  common,  and  not  challengeable,  unless  actual  fraud  were  allegei 
It  was  true  that  the  primary  and  leading  purpose  of  it  was  to  extend  the  period  of  the 
lease ;  and  this  was  accomplished  by  granting  an  absolute  assignation  of  the  lease  in 
favour  of  the  sod. — The  Lord  PresiderU  observed  that  there  was  no  stipulation  that  the 
assignee  must  be  a  stranger — the  tenant  was  at  liberty  to  grant  an  assignation  in  favour 
of  his  son,  or  any  other  member  of  his  family  that  he  might  select.  As  to  the  fact  that 
the  possession  remained  with  the  father,  who  continued  to  manage  the  farm,  this  could 
not  well  be  otherwise.  The  son  himself  being  a  minor,  there  was  no  one  who  could  act 
and  manage  the  farm  so  well  for  him  as  his  own  father.  If  he  had  been  a  major,  and 
had  left  the  country,  or  had  been  engaged  in  a  different  profession,  the  case  might  have 
been  very  different,  [809]  and  the  transaction  might  have  been  considered  as  a  simulate 
one  j  but  his  Lordship  did  not  think  there  were  any  grounds  for  objecting  in  the  present 
case.  There  was  no  allegation  or  even  suspicion  of  any  fraudulent  intention. — Lord 
GiUies  said  that  the  simple  question  was,  whether  a  father  and  son  could  enter  into 
such  a  transaction  as  the  one  in  question.  It  was  clear  that  no  fraud  was  intended  at 
the  time ;  and  yet  the  Court  were  now  called  upon  to  set  it  aside  as  fraudnlentw  Such 
a  doctrine  would  be  attended  with  Very  dangerous  consequences. 

TTie  Court,  by  the  same  majority,  refused  a  second  petition  without' answera 

[S.C.,  4  S.  49.] 


No.  203.     F.C.  N.S.  VIL  814.     2  June  1826.     1st  Div.— Lord  Meadowbank. 

John  Gavin  and  Others,  Heritors  of  the  Parish  of  North  Leith,  Pursuera— 

Moncreiff,  More,  BrownUe.  * 

The  Tkinity-House  of  Lkith  and  the  Magistrates  of  Canongate,  Defenders. 
— For  the  Trinity-House  of  Leith,  Solicitor-Generai  {Hope),  Oreenahidds ;  for 
the  Incorporation  of  Canongate,  Jeffrey,  Alison. 

Kirk — Bes  JudiccUa — Personal  objection. — In  the  view  of  a  new  church  being  built 
in  a  landward  parish,  the  kirk-session,  as  trustees  and  managers  for  the  heritors^ 
agreed  to  give  to  certain  corporations,  who  had  a  right  to  seats  in  the  old  church,  bat 
without  lands  or  legal  residence  in  the  parish,  the  same  accommodation  as  formeriy; 
and  this  agreement  having  been  recognized  by  a  judgment  of  the  Court,  in  a  question 
with  certain  of  the  heritors,  it  was  found  to  be  binding  on  all. 

At  the  time  of  the  Beformation  the  lands  at  first  formed  into  the  pariah  of  North 
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Leith  had  been  part  of  the  parish  of  Holyroodhouse  or  Canongate.  In  1566,  a  grant 
from  the  Crown  was  made  to  the  Magistrates  of  the  Canongate  of  these  lands,  de- 
signated as  the  chapel  of  St.  Kinians,  and  situated  on  the  north  side  of  the  water,  which 
was  afterwards  set  in  feu  to  three  individuals,  in  the  name  of  all  the  indwellers  in  North 
Leith.  In  1606,  the  lands  of  North  Leith  were  erected  into  a  separate  parish  by  Act  of 
Parliament.  In  1630,  the  baronies  of  Newhaven  and  Hillhousefield  were  annexed  to 
this  parish ;  and  it  was  found  by  the  Court  of  Teinds,  in  1802,  that  this  annexation  was 
quoad  omnia. 

The  corporation  of  the  Trinity  House  of  Leith,  many  of  whom  resided  in  the  parish 
of  North  Leith,  got  allocated  to  them  a  part  of  the  church ;  and  some  of  the  incorpora- 
tions of  the  burgh  of  Canongate  had  also  certain  parts  of  the  church  allotted  to  them. 
These  allocations  in  all  amounted  to  a  seventh  part  of  the  church.  It  farther  appeared 
that,  in  feuing  out  the  church-lands  belonging  to  the  parish,  and  also  on  other  occasions, 
the  members  of  the  kirk-session  had  acted  as  trustees  and  managers  for  the  parish. 

The  church  having  become  inadequate  to  the  increased  population,  it  was  resolved 
by  the  kirk-session  t-o  dispose  of  it  with  the  manse  and  garden ;  and,  from  the  value  of 
property  in  Leith  [816]  at  the  time,  it  was  thought  that  it  would  bring  about  L6000. 
Accordingly,  in  the  name  of  the  kirk-session.  Dr.  Johnston  (then  parish  minister)  in 
1801,  wrote  to  the  incorporations  of  the  Canongate,  and  to  the  master  of  the  Trinity 
House,  mentioning  their  intentions,  and  offering  certain  terms,  which  were  not  then 
agreed  to ;  and  the  kirk-session  then  raised  an  action  of  declarator  against  the  magistrates 
and  corporations  of  Canongate,  to  have  it  found  that  they  had  right  to  dispose  of  the 
old  church,  &c  for  the  purpose  of  enabling  them  to  erect  a  new  one,  &c. ;  and  the  Court 
found  (30th  June  1804)  "that  the  pursuers  had  right  to  dispose  of  the  subjects  in 
question,  for  the  purposes  libelled." 

Dr.  Johnston  again  wrote  to  the  Trinity  House  in  terms  similar  to  the  former,  viz. 
that  the  incorporations  should  be  equally  accommodated  in  every  respect  in  the  new 
church  as  in  the  old,  and  this  without  being  put  to  any  expence. 

In  1804,  a  considerable  number  of  the  heritors  of  the  parish  came  forward,  and  a 
variety  of  proceedings  took  place.  The  kirk-session  raised  a  declarator  against  the 
heritors ;  and  afterwards,  the  heritors  (in  the  name  of  William  Scott  and  others)  raised 
a  declarator,  in  which  they  called,  Isi,  The  kirk-session ;  2df  The  Trinity  House  of 
Leith;  and,  3e£,  The  Magistrates  and  Incorporations  of  Canongate.  The  principal 
conclusion  in  the  latter  action  was,  that  the  pursuers,  as  heritors,  had  right  to  sell,  &c. ; 
and  that,  when  the  new  kirk  shall  have  been  erected,  they  have  the  sole  right  to  the 
same,  and  to  a  distribution  of  the  area  thereof  among  themselves,  according  to  their 
real  rents,  &c. 

The  principal  defence  of  the  Trinity  House  was,  Ist,  That  the  present  church  of 
North  Leith  having  been  built  by,  and  having  become  the  private  property  of,  certain 
persons,  or  classes  of  persons,  before  the  parish  was  erected,  it  stood  in  a  different 
situation  from  other  parish  churches ;  and  that  the  defenders  were  entitled  to  hold  their 
shares  therein,  &c. ;  and  that,  if  it  should  be  necessary  to  build  a  new  church,  they 
were  entitled  to  a  share  thereof  equivalent  to  the  share  they  held  in  the  present 
one,  &c. 

The  Magistrates  of  the  Canongate,  again,  held  that  they  were  entitled  to  the  same 
privileges,  accommodation,  and  apartments  in  the  new  church,  if  it  should  be  built,  that 
they  had  in  the  old. 

During  the  dependence  of  these  actions,  the  heritors  and  kirk-session  had  come  to 
certain  resolutions  about  building  the  new  church.  The  Trinity  House  upon  this 
presented  a  bill  of  suspension  and  interdict  against  the  heritors  of  North  Leith. 

The  Court  (17th  November  1812)  '*in  the  action  of  declarator  at  the  instance  of 
William  Scott  and  other  heritors  in  the  parish  of  North  Leith,  find,  primOy  That  the 
heritors  have  not  the  sole  and  absolute  right  and  property  of  the  old  kirk  of  [816]  North 
Leith,  manse,  and  pertinents,  nor  of  the  ground  on  which  they  stand,  nor  of  the  other 
parochial  subjects  and  funds  mentioned  in  the  summons  of  declarator  at  the  instance  of 
the  said  heritors ;  but  that  the  same  are  vested  in  the  kirk-session  of  the  parish  of 
North  Leith,  as  trustees  for  the  whole  inhabitants  of  the  town  of  North  Leith,  subject 
to  a  control  in  the  heritors,  and  right  to  call  the  kirk-session  to  account  for  any  alleged 
misapplication  of  those  subjects.  Secundo^  Find  that  the  magistrates  of  the  Canongate 
and  incorporations  of  the  Trinity  House  are  not  entitled  to  interfere  with  regard  to  the 
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sitaatioii  of  the  new  church ;  and  as  it  is  stated  that  the  heritors  and  kirk-aeasicni  sr 
agreed  in  general  about  the  situation  of  the  new  church,  therefore,  find  it  unneoeesaij 
to  determine  further  on  that  conclusion  of  the  summons  at  the  instance  of  the  heritois. 
TertiOy  Find  that  the  heritors  must  be  properly  accommodated  with  seats  in  the  new 
church ;  and,  in  case  they  cannot  agree  with  the  kirk-session  as  to  the  mode  and  pro- 
portion in  which  this  accommodation  is  to  be  given,  reserve  to  all  parties  to  take  the 
proper  measures  for  obtaining  a  division  according  to  law :  And,  further  find  that  the 
kirk-session  are  bound,  out  of  the  portion  of  the  new  church  allotted  to  them,  to  give 
equal  accommodation,  in  point  of  situation  and  dimensions,  to  the  Trinity  House  and 
other  incorporations,  who  have  right  to  seats  in  the  present  church.  Quarto^  Find  that 
the  ordinary  administration  of  the  poor  funds  is  in  the  kirk-session  of  the  said  pariaii, 
subject  to  the  inspection  and  control  of  the  heritors,  in  case  of  alleged  misapplicatioa ; 
and,  in  all  other  respects,  dismiss  the  action  at  the  instance  of  the  heritors,  and  aaaoibde 
the  kirk-session  and  the  other  defenders  \  and  in  the  three  conjoined  actions,  find  the 
minister  and  kirk-session  and  committee  of  inhabitants  of  the  said  town  of  North  Leith 
entitled  to  their  expences  from  all  the  other  parties ;  and  remit  to  the  auditor  to  tax  the 
accounts  thereof,  when  given  in,  and  to  ascertain  the  proportions  to  be  paid  by  the 
heritors,  the  Magistrates  of  Ganongate,  and  Trinity  House,  respectively;  and,  in  the 
suspension  and  interdict  at  the  instance  of  the  Trinity  House  against  the  Heritors  of 
Leith,  recal  the  interdict^  and  find  the  Trinity  House  liable  in  expences  to  the  kirk- 
session  or  heritors ;  and  remit  to  the  auditor  to  tax  and  proportion  the  same  when  the 
account  is  given  in,  and  to  report ;  and  decern  and  declare  accordingly,"  &c 

The  old  church,  manse,  &c  were  advertised  for  sale  in  1816;  upon  which  the 
Incorporations  of  Ganongate  presented  a  bill  of  suspension  and  interdict,  which,  haviz^ 
been  passed,  came  to  be  discussed  before  Lord  Graigie,  who  repelled  the  reasons  dt 
suspension,  and  recalled  the  interdict.  The  church,  &c.  were  sold  for  L.1800 ;  the  kiri:- 
session  contributed  L.600;  thus  making  up  L.2400;  but  the  new  church,  according  to 
the  estimate,  was  to  cost  L.  14,600,  though  it  cost  considerably  more,  the  heritors 
paying  [817]  the  additional  expence,  by  assessments  upon  themselves,  according  to  their 
real  rents. 

After  the  church  was  built^  the  sheriff  of  the  county,  in  a  process  of  division  among 
the  heritors  and  the  kirk-session,  found  that  it  was  to  be  divided  according  to  the 
valuation,  or  contribution  which  each  had  made  towards  its  erection ;  the  kirk-eeesion 
thus  getting  one^ixth  part  of  the  whole,  containing  two  hundred  and  ninety-two  sittings, 
and  the  heritors  the  rest.  The  question  then  came  to  be,  how  the  incorporations  were 
to  be  accommodated.  As  they  held  three  hundred  and  fifty-six  sittings  in  the  old 
church,  they  claimed  the  same  number  in  the  new,  under  the  last  part  of  the  third 
finding  of  the  interlocutor  of  the  17  th  November  1812,  this  being  more  than  had  been 
allotted  to  the  kirk-session  itself. 

These  parties  entered  into  a  reference  to  Alexander  Irving,  Esquire,  advocate,  who 
(18th  June  1823)  by  a  decree-arbitral,  found  "  That  the  master  and  assistants  of  the 
Trinity  House  and  others  are,  in  terms  of  the  interlocutor  of  the  Court  of  Session  of 
17th  November  1812,  entitled  to  receive,  out  of  the  portion  of  the  new  church  allotted 
to  the  kirk-session,  equal  accommodation,  in  point  of  situation  and  dimension,  to  that 
which  they  possessed  in  the  old  church :  Found  that,  as  the  seats  possessed  by  the 
Trinity  House  and  other  incorporations,  in  the  old  church,  accommodated  three  hundred 
and  fifty-six  persons,  and  have  been  estimated  at  the  annual  value  of  L.  221,  18s.  9d. 
and  the  whole  seats  allocated  to  the  kirk-session  contain  only  two  hundred  and  ninety- 
two  sittings,  and  valued  in  the  division  of  the  chuich  at  L.159,  4s.  6d. — the  master  and 
assistants  of  the  Trinity  House  and  other  incorporations  have  right  to  have  the  whole 
seats  allocated  to  the  kirk-session  divided  among  them,  according  to  the  valuation  of 
their  respective  seats  in  the  old  church." 

Thereafter,  John  Gavin,  and  other  heritors,  who  had  not  been  parties  to  the  former 
proceedings,  brought  the  present  action  of  declarator  and  reduction  against  the  Trinity 
House  and  Incorporations  of  Ganongate,  which  concludes  that  it  should  be  found  and 
declared,  "that,  by  the  trae  intent  and  meaning  of  the  foresaid  interlocutor  of  the 
17th  November  1812,  the  kirk-session  of  the  parish  of  North  Leith  are  bound,  out  of 
the  proportion  of  the  new  church  allotted  to  them,  to  give  accommodation  to  the  said 
whole  defenders  equal  to  that  which  the  said  kirk-session  themselves  eigoy  in  the  new 
church,  compared  to  that  which  they  held  in  the  old  church,"  &c 
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"  Or,  at  all  eyents,  the  foresaid  interlocutor  or  decree,  in  so  far  as  it  can  be  construed 
to  give  to  the  said  defenders  the  whole  of  the  area  of  the  new  church  allotted  to  the 
kirk-session,  or  more  than  an  equal  proportion  thereof,  compared  with  what  they  held 
in  the  old  church,  ought  and  should  be  reduced,  &c.  Prima,  The  said  interlocutor, 
according  to  the  construction  [818]  put  on  it  by  the  defenders,  was  not  only  pronounced 
by  our  said  Lords  in  mistake  and  error,  and  is  wholly  inapplicable  to  the  present 
circumstances  of  the  parish  of  North  Leith,  but  it  was  ultra  petita  of  the  defender's 
themselves." 

An  objection  was  stated  to  the  title  of  the  pursuers,  which  was  repelled.  The  other 
defences  were,  1^^,  That  the  action  was  incompetent,  as  the  point  at  issue  was  then 
under  discussion  in  the  submission  already  meutioned ;  and,  2dly,  That  the  action  was 
unfounded  upon  the  merits. 

Lord  Meadowbank  "sisted  procedure  in  the  reduction  till  the  conclusions  of 
declarator  shall  be  finally  determined ; "  and,  in  the  declarator,  his  Lordship  '*  sustained 
the  defences,  assoilzied  the  whole  of  the  defenders,  and  decerned." 

To  this  interlocutor  the  Court  adhered,  upon  advising  a  petition  and  answers* 

In  a  reclaiming  petition,  the  pursuers  argued — I.  That  the  offers  made  by  Dr. 
Johnston  relative  to  the  accommodation  to  be  given  to  the  defenders  had  not  been 
accepted,  and  were  not  acted  upon  as  final  and  conclusive  arrangements ;  and,  in  fact, 
had  become  nugatory  by  the  change  of  circumstances  which  took  place.  2c2,  There 
were  no  termini  hahUes  for  pronouncing  the  finding  now  sought  to  be  reduced,  which 
was  also  vltra  petita  of  the  defenders  themselves.  There  was,  let,  Aji  action  of 
declarator  at  the  instance  of  the  Kirk-session  against  the  Heritors.  2(i,  An  action  of 
declarator  at  the  instance  of  the  heritors  against  the  Kirk-session  and  the  Incorporations ; 
and,  ^dly.  An  action  of  suspension  and  interdict  at  the  instance  of  the  Incorporations 
against  the  Heritors ;  but  there  was  no  action  betwixt  the  Kirk-session  and  the  Incor^- 
porations,  and,  therefore,  there  was  no  room  for  the  finding  as  between  these  parties. — 
IL  The  interlocutor  proceeded  on  a  mistake.  It  was  thought  at  the  time  that  the  price  of 
the  old  church,  part  of  which  unquestioDably  belonged  to  the  corporations,  would  be 
nearly  sufficient  to  build  the  new.  It  had  been  valued  at  L.5000 ;  and,  if  this  had  been 
obtained,  it  would  have  entitled  the  kirk-session  to  a  large  portion  of  the  church; 
so  that  they  could  easily  have  accommodated  the  incorporations ;  but  they  only  got 
one-sixth  part  of  the  church,  being  the  share  corresponding  to  the  sum  which  they 
advanced ;  and  the  claim  of  the  incorporations  was  manifestly  unjust  They  had  a 
right  only  to  one-half  of  the  old  church  itself,  exclusive  of  the  manse,  &c.  which  could 
not  be  valued  at  more  than  L.1000;  so  that  the  extent  of  their  interest  was  L.500  j 
but  for  this  sum  they  now  claimed  the  whole  seats  allocated  to  the  kirk-session  for  the 
L.2400  advanced  by  them.  Upon  every  principle  of  equity  and  of  law,  parties  who 
contribute  to  the  building  of  a  church  are  entitled  to  seats  in  it  in  proportion  to  their 
contributions  only;  and  there  are  no  circumstances  in  favour  of  the  corporations 
sufficient  to  control  the  ordinary  [819]  rule.  Upon  these  grounds,  supposing  the  con« 
struction  put  by  the  defenders  upon  the  interlocutor  of  November  1812  to  be  correct,  it 
ought  to  be  set  aside. — III.  This  could  not  have  been  the  meaning  of  the  interlocutor. 
It  must  have  been  intended  that  the  kirk-session  should  give  to  the  incorporations 
accommodation  in  the  new  church  equal  in  situation  and  dimensions  to  the  portion 
allotted  to  them,  compared  with  that  which  the  parties  respectively  held  in  the  old 
church.  The  Court  could  not  have  intended  to  deprive  the  kirk-session  of  the  whole 
portion  of  the  church  allotted  to  them ;  that  is,  to  deprive  them,  in  whom  the  church 
itself  is  vested  as  trustees,  of  all  right  and  interest  in  it.  With  regard  to  the  decree- 
arbitral,  the  pursuers  were  not  parties  to  this.  It  was  entered  into  between  the 
defenders  and  the  kirk-session  only ;  and,  therefore,  no  decree  in  it  could  bind  the 
pursuers. 

Answered — ^The  respondents  were  undoubtedly  proprietors  of  a  considerable  part  of 
the  old  church,  which  stood  in  a  different  situation  from  any  ordinary  parish  church. 
Of  their  shares  in  this  church,  being  their  private  property,  they  could  not  legally  be 
deprived ;  and,  therefore,  when  it  was  resolved  to  build  a  new  church,  it  was  evident 
that  they  would  be  entitled  to  the  same  accommodation  that  they  had  enjoyed  for  time 
immemorial 

The  whole  correspondence  and  subsequent  proceedings  took  place  upon  this  footing ; 
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and,  accordingly,  by  the  former  judgment ,  it  was  found  *'  That  the  kirk-eessioii  were 
bound,  out  of  the  portion  of  the  new  church  allotted  to  them,  to  give  equal  accommflda- 
tion,  in  point  of  situation  and  dimension,  to  the  Trinity  Houae,  and  other  incorpoiatioBs 
who  have  rights  to  seats  in  the  present  church ; "  ue.  they  were  bound  to  give  equal 
accommodation,  in  point  of  situation  and  dimensiou,  to  all  who  have  righte  to  seats  in 
the  present  church,  to  that  which  they  possessed  in  the  old  church ;  and  this  consone- 
tion  has  been  corroborated  by  the  decree-arbitral 

It  was  a  mistake  to  say  that  there  were  no  termini  JiabUea  for  pronouncing  this 
interlocutor  in  the  coigoined  actions  in  1812.  Although  there  had  been  no  other  aedon 
than  the  declarator  at  the  instance  of  the  kirk-session,  the  respondents  would  have 
been  entitled  to  appear  for  their  interest  (although  they  were  not  called  as  defenders) 
and  insist  upon  the  condition  in  their  favour  to  which  the  Court  found  them  enliUed. 
But  there  cannot  be  a  doubt  tbat^  in  the  action  at  the  instance  of  the  heritors,  in  whieh 
they  laid  claim  to  the  whole  church,  the  respoudents  were  entitled  to  insist  on  all  their 
rights  in  relation  to  the  church,  and  to  obtain  a  judgment  fixing  their  precise  nature 
and  extent ;  and,  as  the  two  actions  were  coigoined,  it  was  surely  competent  to  decide 
with  regard  to  the  rights  of  all  parties  who  had  claims  to  the  church. 

With  regard  to  the  supposed  change  of  circumstances,  and  the  allegation  that  the 
former  judgment  had  proceeded  on  a  mistake,  [820]  this  was  a  matter  with  which  the 
respondents  had  nothing  to  do.  By  the  decree  in  1812,  they  were  excluded  from  any 
voice  or  control  in  relation  to  the  situation  or  structure  of  the  new  church.  The 
heritors  and  kirk-session  were  found  entitled  to  have  the  sole  right  to  fix  on  the  plan  and 
situation ;  and,  as  they  had  thought  fit  to  erect  an  unnecessarily  expensive  building,  for 
which  great  additional  sums  were  requisite,  the  respondents  were  not  on  this  account  to 
be  deprived  of  their  legal  rights,  as  recognized  by  decree  of  the  Court  The  heritors 
and  kirk-session  were  bound  so  to  build  the  church  as  to  enable  them  to  fulfil  their  own 
engagements  and  the  interlocutor  of  the  Court ;  and,  therefore,  although,  by  the  pro- 
ceedings which  have  taken  place,  the  kirk-session  have  it  not  in  their  power  to  give  to 
the  respondents  the  whole  of  what  they  were  found  entitled  to  by  the  decree,  ue,  the 
same  number  of  seats  which  they  had  in  the  old  church,  they  were  clearly  bound  to 
give  what  still  remains  in  their  power. 

The  pursuers  were  moreover  barred,  pereondlt  exceptione^  from  maintaining  the 
present  action ;  for  the  matters  in  dispute  were  finally  decided  by  the  decree-arbitraL 
It  is  true  that  the  heritors  were  not  parties  to  the  submission  as  a  body ;  bat  many  of 
them  individually  were  parties  to  it,  and  others  as  members  of  the  kirk-session.  The 
submission  lasted  for  two  years ;  and  if  the  heritors  did  not  choose  to  acquiesce  in  it, 
they  were  bound  to  intimate  their  dissent ;  and  were  not  entitled  to  suspend  their 
option  till  they  should  see  the  issue. 

The  Courtf  by  a  majority,  adhered. 

77^6  Lord  President^  Lord  Hermand^  and  Lord  Balgrayy  were  for  adhering  to  the 
last  interlocutor. — Lord  Hermand  observed  that  the  interests  of  the  Magistrates  of 
Canongate  and  of  the  Trinity  House,  and  other  corporations,  were  the  same ;  and  he 
thought  that  the  petitioners  had  no  cause  at  alL  These  parties  were  for  having  the 
church  divided  as  ordinary  landward  parishes ;  but  the  church  in  question  was  not  in 
the  same  situation  as  these ;  and,  according  to  the  agreement  which  was  entered  into^ 
it  was  provided  that  the  respondents  should  have  the  same  accommodation  in  the  new 
church  as  in  the  old ;  and  so  the  Court  found  by  their  interlocutor  in  1812.  It  turned 
out,  however,  that  there  was  not  sufficient  accommodation  in  the  new  church  for  all  the 
parties  concerned.  The  heritors,  however,  could  not  on  that  account  interfere  with  the 
arrangements  that  had  been  made.  It  was  not  competent  for  them  to  tmtin^^n 
the  present  action ;  and,  indeed,  they  were  barred  by  the  interlocutor  referred  to. 

Lord  BcUgray  was  of  the  same  opinion.  The  heritors,  qua  heritors,  were  not 
entitled  to  appear.  They  had  got  a  portion  of  the  church  assigned  to  them  as  heritors ; 
and  their  right  was  in  this  way  satisfied.  His  Lordship  thought  that  the  Court  had 
[821]  already  gone  too  far,  as  the  Magistrates  of  the  Canongate  and  the  incorporations 
had  rights  to  be  attended  to.  The  matter  now  in  dispute  had  been  settled  in  1812. 
All  the  parties  were  then  before  the  Court ;  and  a  judgment  was  given,  assigning  to  the 
Trinity  House  and  the  incorporations  rights  to  certain  shares  in  the  new  churdi ;  and 
upon  that  occasion  the  heritors  were  found  liable  in  expences ;  but  the  Court  were  now 
called  upon  to  undo  every  thing  that  had  been  then  done.     But  matters  did  not  stop  hera 
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VaxiooB  proceedings  took  place  between  the  kirk-seasion  (as  trustees  for  the  heritors) 
and  the  magistrates  and  incorporations,  when  all  these  things  were  dnly  considered,  the 
BubmiBsion  entered  into,  and  the  decree-arbitral  pronounced.  The  petitioners,  therefore, 
were  barred  personodi  exceptions  from  coming  forward  with  the  present  action.  They 
had  got  their  proper  share  of  the  church.  The  kirk-session  had  been  their  negotiorum 
gestoreSy  and  had  bound  them  by  their  Acts. 

Lord  Graigie  was  of  a  different  opinion.     He  thought  that^  in  order  to  a  full  deter- 
mination, the  reductive  conclusions  should  have  been  considered  along  with  those  which 
were  declaraliory ;  and  as  the  whole  were  brought  into  the  view  of  the  Court  in  the 
reclaiming  petition,  he  would  deliver  his  opinion  upon  the  whole.     Abstracting  from  the 
agreement  between  the  members  of  the  kirk-session  and  the  defenders,  the  question  did 
not  seem  to  him  to  admit  of  doubt.    The  parish  of  North  Leith  was  a  mere  couutry  parish, 
composed  of  the  inhabitants  of  a  certain  district  within  the  regality  of  Broughton  to  the 
north  of  the  Water  of  Leith,  without  any  burgal  establishment.     And  the  lajids  of  Hill- 
housefield  and  Newhaven,  afterwards  annexed  to  it,  were  in  the  same  situation.    In  such 
circumstances,  it  was  decided  by  the  House  of  Lords  in  the  case  of  Peterhead,  "  that  the 
charge  of  building  the  parish  church  is  a  parochial  burden,  and  to  be  defrayed  by  all  the 
owners  of  landward  houses,  according  to  their  real  rents.''    And,  after  the  church  was 
built,  it  was  to  be  divided  in  the  same  manner ;  and  ever  after,  the  right  to  the  seats 
was  to  be  held  as  an  inseparable  part  of  the  property  of  the  lands  to  which  they  were 
attached ;  and  although  such  part  of  the  area  as  was  not  required  for  the  immediate 
accommodation  of  the  inhabitants  might  be  let^  for  a  reasonable  rent,  by  the  heritors  for 
the  relief  of  the  poor  of  the  parish,  or  though  an  individual  heritor  might  in  like  manner 
let  that  part  of  his  seat  for  which  he  had  no  immediate  occasion,  it  was  not  in  the 
power  of  the  heritors,  or  any  of  them,  either  to  shut  up  their  seats,  or  to  let  them  to 
strangers,  if  any  of  the  parishioners  required  accommodation,  and  least  of  all  to  transfer 
their  right  to  individuals  having  no  property  in  the  parish.     Thus,  such  an  agreement  as 
the  present,  although  entered  into  by  a  majority  of  the  heritors  themselves,  would  have 
been  liable  to  objection  at  the  suit  of  the  remaining  heritors,  in  the  terms  of  the 
sammons,  as  "  contrary  to  law  and  the  rights  of  the  [822]  parties."    But  the  agreement 
between  the  kirk-session  and  the  defenders,  unauthorised  as  it  was  by  those  having  the 
legal  interest,  appeared  to  have  been  carried  much  further  than  it  could  justly  be,  even 
on  the  footing  upon  which  it  had  been  made  to  rest.     If  there  had  been  a  trust  created 
for  managing  the  common  interest  of  the  parish,  and  particularly  with  regard  to  the 
church,  manse,  &c.  it  was  not  vested  in  the  kirk-session,  but  in  the  heirs  of  the 
individuals  mentioned  in  the  first  grant  of  the  lands.     The  kirk-session  could  only  be 
considered  as  negotiorum  gestores  for  the  parish,  and  their  acts  could  be  valid,  so  far 
only  as  they  were  consistent  with  law  and  the  true  and  just  interests  of  the  heritors. 
Besides,  even  holding  the  kirk-session  as  trustees,  still,  as  stated  in  the  interlocutor  in 
1812,  their  actings  were  subject  to  control  by  the  heritors;  and,  consequently,  although 
the  most  formal  agreement  had  been  made,  and  followed  by  an  equally  formal  convey- 
ance, it  would  have  been  competent  to  the  heritors,  collectively  or  individually,  to 
object  to  any  agreement  by  which  the  property  of  the  seats  in  the  church  was  to  be 
conveyed  to  those  who  did  not  reside  or  hold  property  within  the  parish.     But,  by  the 
interlocutor  now  reclaimed  against,  the  situation  of  the  parties  could  not  be  rendered 
consistent  with  justice  or  propriety.     The  seats,  which  ought  to  belong  to  the  heritors 
of  the  original  parish  of  North  Leith,  were  held  as  transferred  to  corporations  who  had 
no  legal  residence  in  the  parish,  and  whose  managers  did  not  conceal  their  object,  which 
was  to  let  the  seats,  as  they  would  do  any  other  property  belonging  to  them,  to  the  highest 
bidder,  for  the  benefit  of  their  own  poor,  whether  residing  in  the  parish  or  not.    Indeed, 
the  principle  of  the  interlocutor  went  much  further,  the  defenders  being  thus  entitled 
to  demand  not  only  the  264  seats  allotted  to  the  heritors  of  the  old  parish,  but  82  more, 
in  all  356  seats,  being  the  amount  of  those  possessed  by  them  or  their  tenants  in  the 
old  church.     As  to  the  proceedings  in  the  submission,  they  could  not  be  binding  upon 
the  pursuers  who  were  not  parties  to  it.    In  such  a  case, 'mere  silence  for  a  period  shorter 
than  forty  years  could  never  be  converted  into  a  renunciation  or  abandonment  of  the 
statutory  rights  of  the  individual  heritors. 

Lord  OiUies  concurred  in  the  opinion  last  delivered.  His  Lordship  regretted  that 
the  action  of  reduction  was  not  before  the  Ck»urt.  It  would  be  with  great  reluctance 
that  he  could  agree  with  the  interlocutor,  as  he  thought  the  daim  of  the  Trinity  House 
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was  altogether  tu^jost  and  tmieaaonable.  It  was  said  that  they  had  a  vested  rig^t  to 
300  seats  in  the  old  lainous  church  ;  and  they  maintained,  therefore,  that  they  had  a 
vested  right  to  300  seats  in  the  new  chnrch,  without  paying  one  farthing  of  the  expenoe 
of  building  it  This  claim  appeared  to  his  Lordship  to  be  unjust  and  extravagant 
Suppose  that  a  house  were  pulled  down  by  order  of  the  dean  of  guild  as  ansafe  and 
ruinous,  it  would  not  be  more  absurd  if  the  proprietor  of  the  old  tenement  should  [823] 
make  a  claim  to  the  new  building  without  contributing  to  the  expence  of  erecting  it 
The  effect  of  the  interlocutor  in  question  was  to  give  300  sittings  to  these  incorporations^ 
without  their  paying  anything  for  thenL  His  Lordship  could  not  see  any  principle  of 
law  or  justice  for  such  a  decision.  As  to  the  letters  which  were  founded  on,  these  were 
written  on  the  supposition  of  a  totally  different  agreement  from  what  actually  took  place. 
As  to  the  money  which,  it  was  alleged,  had  been  improperly  laid  out,  his  Lordship 
thought  that  it  had  been  properly  and  beneficially  expended.  To  support  their  claim, 
the  incorporations  ought  to  have  contributed  a  sum  in  proportion  to  that  laid  out  by  the 
other  parties  ;  whereas,  calculating  from  the  shares  of  the  respective  parties  in  the  old 
church,  the  kirk-session  had  contributed  L.2100,  and  the  incorporations  just  L.500.  In 
this  situation,  the  kirk-session  were  told  by  the  Court  that  they  were  not  entitled  to  any 
share  of  the  new  church,  and  that  the  incorporations  were  entitled  to  the  whole  share 
which  had  been  allotted  to  them. 

With  regard  to  the  interlocutor  in  1812,  and  the  decree-arbitral  which  had  been 
founded  on,  these  judgments  were  not  between  the  present  parties — they  were  not 
between  the  kirk-session  and  the  incorporations — there  were  no  termini  kabHes  for  a 
judgment  between  these  parties,  as  was  there  decided ;  and  his  Lordship  was  therefore 
anxious  that  the  action  of  reduction  should  be  brought  forward.  If,  in  this  action,  the 
interlocutor  of  1812  were  set  aside,  his  Lordship  thought  that  the  decree-arbitral  would 
be  good  for  nothing,  as  it  was  founded  upon  that  judgment. 

His  Lordship  thought  the  interlocutor  erroneous  in  another  respect ;  for  out  of  what 
were  the  kirk-session  bound  to  give  equal  accommodation  to  the  incorporations  to  what 
they  had  in  the  old  church,  when  not  so  much  of  the  new  church  has  been  assigned  to 
them  altogether  as  the  incorporations  had  in  the  old,  and  now  claimed  in  the  new 
church  1  His  Lordship  thought  that  it  was  only  meant  that  they  should  have  accommo- 
dation in  the  new  church  in  proportion  to  what  they  gave  up  and  contributed  to  its 
erection ;  but  he  was  anxious  that  the  Court  should  pause  until  the  action  of  redaction 
was  brought  forward. 

The  Lord  President  said — ^That  there  would  be  a  great  deal  in  what  had  fallen  from 
Lord  Gillies,  if  the  Court  were  now  on  a  matter  of  legislation,  or  if  the  parish  in 
question  had  been  a  pure  landward  parish ;  but  here  there  were  conflicting  rights 
arising  from  the  peculiar  nature  and  origin  of  the  church.  The  kirk-session  had  oidy  a 
right  to  seats  in  the  church  as  elders ;  and  one-sixth  of  the  church  had  already  been 
assigned  to  them  in  property,  and,  as  his  Lordship  thought,  improperly,  for  they  were 
not  entitled  to  this  at  common  law.  In  the  old  church,  the  incorporations  had  300 
sittings.  The  heritors  had  5-6th8  of  the  new  church  allotted  to  them,  and  maintained 
that  the  incorporations  were  not  entitled  to  any  part  of  it ;  but  it  had  been  found  that 
they  had  no  right  to  interfere ;  and  they  were  accord-  [824]  -ingly  found  liable  in 
damages.     The  incorporations  had  contributed  all  they  could  do,  or  were  bound  to  do. 
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Malcolm,  Pursuer. — Shaw. 

May,  Defender. — J.  W.  Dickson. 

Jurisdiction — Arrestment — Execution — Expences, — A  warrant  for  arrestment  on  a  de- 
pendence, by  the  magistrates  of  Glasgow,  with  concurrence  of  the  Bailie  of  the  river 
and  firth  of  Clyde,  of  a  vessel  within  his  jurisdiction,  sustained. 

An  amended  execution  of  arrestment  received,  where  not  inconsistent  with  the 
first  execution,  and  where  there  was  no  competition  of  creditors.— Arrestment  on 
a  dependence  found  to  cover  the  expences  of  process,  although  the  decree  for  expeuoes 
had  been  taken  in  the  agent's  name,  and  no  arrestment  used  by  him. 
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Malcolm  raised  an  action  before  the  magistrates  of  Glasgow,  against  John  Campbell 
and  Company,  and  John  Campbell  as  an  individual  partner,  for  L.34,  with  interest  and 
expences  of  process.  Upon  a  precept  of  arrestment  npon  the  dependence,  granted  by 
the  mi^strates,  certain  funds  belonging  to  Campbell  were  arrested ;  and  the  concurrence 
of  the  Bailie  of  the  river  and  firth  of  Clyde  having  been  obtained,  a  vessel  of  which 
Campbell  was  part  owner  was  sIbo  arrested.  May  granted  a  bond  of  caution  in  the  usual 
form,  for  the  purpose  of  loosing  the  arrestment  on  the  vessel 

The  action  having  been  advocated,  decree  was  pronounced  for  the  sum  concluded  for, 
and  for  expences,  the  decree  for  which  was  obtained  in  the  name  of  Fisher,  the  agent. 
An  action  of  furthcoming  was  then  brought  by  Malcolm  and  Fisher  before  the  Water- 
Bailie,  against  May,  founded  on  his  bond  of  caution  for  [839]  loosing  the  arrestment, 
concluding,  either  that  the  vessel  should  be  made  furthcoming,  or  for  payment  of  the 
principal  sum,  interest^  and  expences. 

May  stated  in  defence  against  the  furthcoming,  that  the  precept  of  arrestment  by 
the  Magistrates  of  Glasgow,  with  the  concurrence  of  the  Water-Bailie,  was  insufficient 
to  authorize  any  diligence ;  that  the  execution  of  arrestment  was  incorrect,  as  it  bore  to 
be  upon  a  depending  action /rom  the  Bailie  of  the  river  and  firth  of  Glyde^  in  place  of 
an  action  before  the  Magistrates,  with  concurrence  of  that  Magistrate ;  and  that  it  was 
incompetent  for  Fisher,  the  agent,  to  appear  as  pursuer  in  the  process  of  furthcoming, 
he  never  having  used  any  arrestment  or  other  diligence. 

The  pursuers  maintained  the  competency  of  the  arrestment  with  concurrence  of  the 
Water-Biailie — ^produced  a  new  execution  of  arrestment,  rectifying  the  mistake  in  the 
former  execution,  and  offered  a  proof  in  support  of  it — and  craved  leave  to  amend  the 
libel  by  withdrawing  the  name  of  Fisher,  the  agent,  and  concluding  for  the  principal 
sum  and  expences  in  name  of  Malcolm  alone.  The  Water-Bailie  allowed  the  pursuer, 
Malcolm,  to  amend  his  libel,  and  the  action  to  proceed  at  his  instance  alone ;  sustained 
the  arrestment  as  sufficient  to  cover  the  expences  of  process ;  and,  in  respect  there  was 
no  competition  among  arresting  creditors,  or  between  arresting  and  other  creditors, 
allowed  the  evidence  to  be  adduced  in  support  of  the  amended  execution ;  and  sustained 
the  arrestment  as  proceeding  upon  the  concurrence  of  the  Water-Bailie  within  the 
limits  of  his  territory,  granted  in  aid  of  the  jurisdiction  of  the  Magistrates  of  Glasgow. 

An  advocation  having  been  brought  by  the  defender.  Lord  M'Kenzie,  Ordinary, 
after  ordering  certificates  of  the  practice  of  the  inferior  Admiralty  Courts  as  to  the 
arrestment -of  ships  by  concurrence  on  warrants  granted  by  inferior  courts,  repelled  the 
reasons  of  advocation,  and  remitted  the  cause  simpliciter  to  the  Water-Bailie. 

The  defender  petitioned,  and  pleaded — The  precept  of  arrestment  is  from  the  Magis- 
trates of  Glasgow,  upon  which  a  concurrence  is  indorsed  by  the  Water-Bailie,  to  the 
effect  of  arresting  within  his  jurisdiction.  But  no  inferior  judge  can,  by  granting  his 
concurrence  to  the  precept  of  another,  authorize  the  execution  of  any  legal  diligence 
Erskine,  b.  iiL  tit.  6,  sect.  3;  Forbes  against  Cateuach,  21st  January  1710,  Forbes,  p. 
387 ;  BelTs  Bankrupt  Law,  vol.  ii.  p.  71.  The  certificates  produced  as  to  a  contrary 
practice  apply  only  to  the  persons  of  delinquents  or  debtors  being  afloat  on  shipboard, 
or  in  meditcUione  fugce;  and  they  say  nothing  about  arresting  ships  on  a  depending 
action;  and  the  principle,  if  established,  can  never  be  overturned,  without  the  most 
unequivocal  and  express  evidence  of  the  practice.  The  certificate  from  the  Judge- 
Admiral,  from  whom  the  authority  of  all  his  deputes  flows,  declares  expressly  that  he 
never  [840]  grants  concurrences  upon  the  precepts  of  inferior  judges,  whether 
proceeding  on  depending  processes  or  decrees;  and  that  the  only  concurrence  ever 
granted  is  for  the  apprehension  of  criminals  and  debtors  in  meditatione  fugce. 

The  execution  of  arrestment,  which  was  returned,  and  upon  which  the  action  of 
furthcoming  is  founded,  being  utterly  incompetent  to  support  the  action,  it  was  equally 
incompetent  after  that  action  was  in  Court,  and  issue  joined  on  it,  to  produce  any  other 
execution.  It  may  be  true  that  a  messenger  may  lawfully  extend  as  many  executions 
as  he  pleases  before  they  are  produced  in  judgment;  but,  once  founded  upon  injvdicio, 
that  execution,  be  it  good  or  bad,  is  the  only  one  that  can  be  received  as  evidence  of 
the  execution  of  the  diligence  which  it  attests ;  Tait  on  Evidence,  p.  17.  It  will  not 
do  to  say  that  the  second  execution  amounted  merely  to  an  amendment  of  the  first ;  for, 
to  all  intents  and  purposes,  it  was  substantially  a  reduction  of  the  first.  In  the  one, 
the  messenger  states  that  the  arrestment  proceeded  on  the  dependence  of  an  action 
before  the  Water-Bailie ;  in  the  second,  that  it  proceeded  on  the  dependence  of  an 
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action  before  the  Magistrates  of  Glasgow.  Both  of  these  statemenls  caimot  be  tzne; 
and  the  two  executions  are  quite  inconsistent  with  each  other. 

It  is  inconsistent  with  every  principle  of  expediency  and  justice,  that  the  execntioQ 
of  the  diligence  may  be  corrected  or  altered  without  objection,  even  where  there  is  no 
competition  of  creditors.  But,  in  the  present  case,  there  is  a  competition  at  the 
instance  of  Ewing,  who  claimed  a  preference  on  account  of  certain  disburaements  laid 
out  on  the  vessel,  to  which  he  had  a  joint  right.  Even  if  there  were  no  competition, 
the  pursuers  would  be  in  no  better  situation.  The  defender,  by  granting  the  bond  of 
caution  for  loosing  the  arrestment,  cannot  be  held  to  have  admitted  the  validity  of  the 
diligence,  or,  by  a  sort  of  homologation,  renounced  all  objection  which  might  otherwise 
be  competent  Homologation  can  only  take  effect  where  the  party  is  in  the  knowledge 
of  the  whole  facts  and  circumstances  of  the  case,  which  the  defender  was  not  when  he 
granted  the  bond  of  caution.  If  the  pursuer's  argument  were  good,  it  must  amount  to 
this,  that  although  there  had  not  been  even  the  form  of  an  arrestment  gone  through — 
although  there  had  been  no  execution  of  diligence  of  any  kind,  still,  by  granting  a  bond 
of  caution,  the  defender  created  a  diligence  on  an  arrestment,  and  was  as  much  liable 
as  if  it  had  been  regularly  executed.  But  the  vessel  never  having  been  attached  by  the 
diligence  of  the  law,  a  bond  of  caution  could  create  no  such  diligence. 

But,  at  all  events,  the  defender  can  only  be  liable  for  the  principal  sum ;  because, 
in  the^r^^  place,  an  arrestment  on  a  depending  action  cannot  cover  expences  of  piocees; 
Wallace  against  Eobertson's  Creditors,  July  1733,  Diet,  vol.  L  p.  539;  Dickie  against 
Hall,  15th  February  1744,  Ktlk, ;  Bell's  Bankrupt  Law^  p.  81.  In  the  seeatid  pla^  no 
action  of  furthcoming  can  [841]  be  competently  insisted  in,  except  by  the  party  who 
has  attached  the  fund  by  arrestment ;  and  there  was  no  arrestment  used  here  by  the 
agent  who  was  the  creditor  for  the  expences,  the  decree  having  gone  out  and  been 
extracted  in  his  name.  The  attempt  to  amend  the  libel,  so  as  to  allow  the  principal 
party  to  pursue  the  furthcoming  in  his  own  name,  was  utterly  incompetent  and 
irregular,  bA  the  expences  were  due  to  the  agent  alone;  and  he,  having  used  no 
arrestment,  could  give  no  right  to  the  principal  party,  even  by  assignation,  to  pursue  a 
furthcoming  upon  a  diligence  used  by  him  alone. 

The  pursuer  answered — ^The  objection  to  the  sufficiency  of  the  diligence  to  arrest 
the  vessel  is  founded  on  an  assumption,  in  point  of  fact,  which  is  not  correct,  namely, 
that  the  Magistrates  of  Glasgow,  and  the  Bailie  on  the  Clyde,  hold  two  separate  and 
distinct  jurisdictions.  But  the  Magistrates  of  Glasgow,  by  various  royal  charters,  which 
have  been  confirmed  by  Acts  of  Parliament,  are  appointed  Admirals  on  the  Clyde^ 
within  certain  limits,  and  although,  for  reasons  of  expediency  and  convenience,  the 
exercise  of  this  peculiar  jurisdiction  is  confided  to  one  member  of  the  magistracy,  yet,  in 
truth,  he  is  just  one  of  the  ordinary  magistrates,  having  a  particular  department,  as  he 
is  chosen  at  the  same  time,  under  the  same  set,  and  in  the  same  manner  as  the  other 
magistrates;  Report  by  the  CommimoTiers  on  Courts  of  Justice  in  Scotland  in  1815. 
The  right  of  admiralty,  therefore,  being  vested  in  the  magistrates  generally,  a  precept 
of  arrestment  issued  by  tbem  would  be  a  sufficient  warrant  within  their  territory, 
without  the  concurrence  of  the  Water-Bailie. 

But  such  concurrence  has  been  sanctioned  by  long  and  invariable  practice,  which 
has  been  found  to  extend  a  jurisdiction  which  formerly  did  not  exist,  as  in  the  case  of 
the  Judge  Admiral  in  cases  purely  mercantile,  and  in  other  cases;  Craig  against 
Jameson,  5th  March  1772 ;  Magistrates  of  Paisley  and  Adam,  30th  November  1790. 
The  certificates  produced  shew  that  such  has  been  the  practice ;  and  although  some  of 
the  certificates  only  mention  that  concurrences  are  given  against  debtors  in  meditaiiom 
fuga^  or  against  whom  letters  of  caption  have  been  issued,  the  subsequent  expression 
of  warrants  against  "  debtors "  just  means  every  species  of  diligence  for  making  debts 
effectual  against  them. 

But  supposing  that  the  diligence  were  objectionable,  the  defender  is  barred  from 
urging  such  plea.  By  granting  the  bond  for  loosing  the  arrestment,  he  recognized  the 
validity  of  the  diligence ;  and  tliereupon  obtained  possession  of  the  vessel,  which  was 
afterwards  sold.  He  is  not,  therefore,  entitled  first  to  deprive  the  pursuer  of  his 
security,  by  leading  him  to  suppose  the  arrestment  was  valid,  and  then  to  deprive  him 
of  the  security  in  the  bond,  on  the  ground  that  the  diligence  was  not  effectual ;  Wallace 
against  Creditors  of  Spot,  10th  February  1710,  Forbes^  p.  398. 

[842]  There  being  no  dispute  that  the  officer  arrested  the  vessel  in  virtue  of  the 
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diligence  in  process,  the  inaccnraoy  in  the  execution  was  an  evident  omission  by  him, 
^which  is  no  good  objection  to  such  an  instrument.  This  has  been  found  even  in  cases 
^where  there  was  a  competition  of  creditors,  and  where  one  of  the  essential  requisites 
-was  wanting;  Forbes  against  Grant,  20th  July  1708,  Forbes;  Earl  of  Seafield  against 
Creditors  of  Boyne,  23d  February  1709,  Ibid. ;  Clark  against  Waddle,  17th  July  1762, 
Ibid. ;  Paterson  against  Thomson,  16th  January  1784. 

But  the  messenger's  inetrumeTit  of  execution  is  not  the  arrestment^  but  merely  the 
evidence  of  that  arrestment  The  material  inquiry,  therefore,  is  not  whether  the  terms 
of  the  instrument  be  exceptionable  or  not^  but  whether,  in  point  of  fact,  the  arrestment 
-was  executed.  In  evidence  of  this  fact,  a  second  execution  has  been  produced,  supported, 
although  unnecessary,  by  parole  evidence.  It  may  be  true  in  some  cases,  and  particularly 
in  competitions,  that,  after  being  produced  in  judgment,  it  is  incompetent  to  amend  an 
execution,  but  it  is  not  so  generally.  The  authorities  quoted  by  the  defender  do  not 
prove  that  it  is  incompetent  to  produce  a  new  execution  where  there  is  nothing  incon- 
sistent with  the  former  execution ;  Earl  of  Argyle  against  Campbell,  25th  January  1667, 
Stair;  Inglis  against  Hadoways,  19th  December  1676,  Stair;  Ma vor  against  Stewart, 
4th  January  1709,  Fount,;  Junkison  against  Lady  Ardvorlich,  26th  February  1709, 
Forbes  ;  Beg  against  Bigg,  7th  July  1744,  C  Home  ;  A  against  B,  15th  July  1748,  Kilk. 
In  the  present  case,  there  is  nothing  in  the  second  execution  inconsisteut  with  the  first, 
but  only  an  omission  supplied,  which,  it  is  evident,  the  messenger  intended  to  do  from 
the  first  There  is  no  competition  of  creditors  in  the  present  case,  for  the  claim  produced 
by  Ewing,  the  alleged  competing  creditor,  consisted  of  an  open  account  unaccompanied 
by  any  vouchers  or  any  diligence ;  and  although  appointed  to  produce  the  accounts  and 
vouchers,  and  explain  his  claim,  he  has  never  done  so,  and  is,  therefore,  now  out  of  the 
field. 

The  diligence,  containing  a  warrant  to  arrest  in  security  of  the  expences  of  process, 
was  perfectly  effectual  to  cover  these  expences.  The.  case  of  Dickie  against  Hall,  ut 
supra^  has  been  contradicted  by  subsequent  decisions ;  Wardrop  against  Fairholm  and 
Arbuthnott,  February  1744,  Fatconer ;  Ersk,  b.  iii.  tit.  6,  sect.  8;  Wight  against  Wight, 
23d  May  1822,  consistently  with  the  most  obvious  justice  and  analogy  of  the  law  in 
other  cases ;  Ersk,  b.  iii.  tit.  6.  sect.  2,  4. 

Lord  Glenlee. — The  only  points  deserving  consideration  are  the  objections  to  the 
execution  of  the  arrestment,  and  as  to  the  agent  having  the  benefit  of  the  furthcoming. 
As  to  the  execution  of  the  arrestment,  if  there  were  a  competition  of  arrestments,  there 
might  be  some  difficulty.  There  seems  to  have  [843]  been  something  of  that  kind  when 
the  case  was  before  the  Magistrates ;  but  the  only  parties  here  are  the  common  debtor 
and  the  cautioner.  The  matter  of  fact  seems  to  have  been  that,  as  soon  as  the 
messenger  had  arrested,  when  he  was  entitled  to  have  taken  away  the  sails  of  the  vessels, 
and  before  he  had  made  out  the  execution,  the  defender  came  forward  of  his  own  accord, 
and  tendered  good  caution,  which  the  messenger  thought  himself  obliged  to  take, 
setting  forth  the  tenor  of  a  proper  execution  of  arrestment ;  and  very  likely  the  defender 
never  thought  of  getting  a  copy  of  the  execution ;  he  just  interrupted  the  messenger 
in  executing  the  arrestment.  Supposing  the  messenger  had  died  before  making  out  the 
arrestment,  would  it  not  be  sufficient  to  found  on  the  bond  of  caution,  at  least  in  a 
question  with  the  cautioner  himself  9  I  am,  therefore,  inclined,  without  entering  into 
the  question  whether  these  executions  would  be  good  in  a  competition,  to  think  they  are 
sufficient  in  a  question  with  the  cautioner  himself,  especially  as,  on  the  narrative  of  the 
bond  of  caution,  application  was  made  for  a  sale  of  the  vessel,  which  was  accordingly 
sold.  The  other  question,  as  to  the  decree  not  being  in  name  of  the  pursuer  himself,  but 
of  the  agent,  and  whether  the  agent's  expences  could  be  covered  by  the  arrestment, 
appeared  to  me  a  question  of  some  difficulty.  I  have  no  doubt  that,  if  the  decree  had 
been  in  the  name  of  the  pursuer,  the  expences  would  have  been  covered  by  the  arrest- 
ment I  rather  incline  to  think  that  they  are  now  also  covered,  for  this  reason,  that  the 
decree  going  out  in  the  name  of  the  agent  is  not  as  a  debt  separately  due  to  him ;  it  is 
only  for  the  purpose  of  enabling  him,  in  the  name  of  the  pursuer,  to  recover  the  expences, 
and  apply  them  to  his  own  use.  It  is  a  judicial  assignation,  no  doubt,  but  it  is  a  decree 
in  favour  of  the  pursuer,  but  only  to  go  out  and  be  extracted  in  name  of  the  agent.  I, 
therefore,  thought  that,  as  the  agent  does  not  interfere,  it  would  be  going  too  far  to  say 
they  are  not  covered  by  the  arrestment. 

J^d  Robertson  ai^d  Jjjrd  PitmUly  concurred.    And   the  latter  observed,  that, 
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conBidering  the  constitution  of  the  court  of  the  Magiefcrates  of  Qki|^w,  and  of  the 
Water  Bailie,  and  the  practice,  the  concurrence  by  the  Water  Bailie  was  perfectly 
regular. 

Lords  Justiee-Clerk  and  Alloway^  in  concurring,  expressed  an  opinion  that^  even  in  a 
competition,  the  amended  execution  might  have  been  received. 

The  Court  adhered. 

[S.C.,  4  S.  79.] 


No.  209.         F.C.  N.S.  VIL  844.     10  June  1826.     Ist  Div.— Lord  Eldin. 

James  Watling,  Pursuer. — Baird. 

Mrs.  Macdowal,  Defender. — Shaw. 

NautcBy  Caupanea^  Stdbvlarii, — Circumstances  in  which  this  edict  was  found  not  to  apply 
to  a  keeper  of  furnished  lodgings. 

In  defence  against  an  action  before  the  sheriff  of  Ayrshire,  at  the  instance  of  the 
charger,  Mrs.  Macdowal,  against  Watling,  for  the  payment  of  a  year's  rent  for  furnished 
lodgings,  it  was  pleaded — That  the  claim  was  compensated  by  the  value  of  clothes  which 
he  alleged  had  been  stolen  from  him  while  residing  in  the  house ;  and  for  which,  he 
maintained,  the  charger  was  liable  under  the  edict  nautce^  caupones^  &c. — It  was 
anaweredf  Ist^  That  the  case  of  keepers  of  ordinary  lodging-houses  did  not^  by  our 
practice,  fall  under  the  edict,  which  was  intended  chiefly  to  protect  travellers  against  the 
fraud  or  negligence  of  innkeepers ;  and,  2c?,  That,  though  the  edict  did  apply  to  such  a 
case,  the  charger  could  not  be  subjected  for  the  loss  in  question,  as  the  goods  must  he 
held  to  have  been  carried  off  by  one  who  had  been  found  guilty  by  a  juiy  of  having 
entered  the  premises  by  housebreaking,  and  had  in  consequence  been  transported  for 
life. 

The  sheriff  found  that  the  edict  did  not  apply ;  and  repelled  the  defences,  on  the 
grounds  stated  in  the  following  note : — ^This  is  a  case  of  some  importance.  The  sheriff 
is  chiefly  moved  by  the  severity  of  the  edict  naut(B  caupones,  &c  and  the  hardship  of 
extending  it  to  others  who  have  not  been  generally  considered  as  liable.  The  case  in 
Fountainhall,  alluded  to  by  Erskine  as  including  the  letters  of  lodgings,  16th  February 
and  5th  July  1694,  May  against  Wingate,  is  a  case  of  circumstances,  where  there  was  a 
peculiar  confidence  reposed,  in  depositing  a  sum  of  money,  and  negligence  proved  on  the 
part  of  the  defender.  On  the  other  branch  of  the  case,  the  cams  omisnonis^  there  is 
also  some  doubt.  But  were  the  pursuer  otherwise  liable,  it  is  thought  she  would  have 
to  prove  a  pretty  strong  case  of  masterful  violence,  and  to  shew  all  due  precaution  on 
her  part,  to  escape  liability." 

Upon  advising  a  bill  of  suspension,  and  after  hearing  parties,  [845]  the  Lord 
Ordinary  '*  repelled  the  reasons  of  suspension,  &c.  and  decerned." 

In  a  reclaiming  petition,  Watling  pleaded — Ist,  That  in  practice  the  edict  had,  from 
views  of  expediency,  been  extended  beyond  its  express  words,  as,  for  instance,  to  the 
case  of  vintners  (although  not  innkeepers)  and  to  carriers  by  land ;  and  the  principle  of 
it  applied  also  with  equal  force  to  the  keepers  of  ordinary  lodging-houses,  viz.  to  protect 
the  property  of  those  who  were  obliged  to  trust  persons  whose  characters  were  unknown 
to  them,  and  over  whose  conduct^  or  that  of  their  servants,  or  inmates  of  their  houses, 
they  had  no  control ;  and  it  was  upon  this  principle  that  the  case  referred  to  by  Erskine 
had  been  decided;  Ersk,  b.  iii.  tit.  1,  sect.  29 ;  May  against  Wingate,  16th  February 
1794,  Fount ;  Dig.  lib.  iv,  tit.  9 ;  TaU's  Justice  of  Peace,  3d  edit.  p.  235 ;  BelTs  Com. 
vol.  ii.  p.  375,  378. 

2dly,  That  it  was  forcible  abstraction  only  that  could  afford  a  ground  of  exemption 
under  the  edict ;  ErsL  b.  iii.  tit.  1,  sect  28  ;  BelVs  Com.  voL  L  p.  378  ;  whereas,  in  the 
present  case,  no  such  masterful  violence  had  been  proved,  as  the  house  might  have  been 
entered  without  the  use  of  force,  and  owing  to  the  carelessness  of  the  charger  and  her 
servants. 

The  Gourtj  by  a  majority,  refused  the  petition  without  answers. 
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Theie  appeared  to  be  some  difference  of  opinion  on  the  Bench,  both  as  to  the  applica- 
tion of  the  edict  to  the  keepers  of  ordinary  furnished  lodgings,  and  as  to  the  sufficiency 
of  the  e€i8U8  omissionis  to  protect  the  charger.  A  majority  of  their  Lordships,  however, 
'were  of  opinion  that,  as  the  goods  appeared  to  have  been  carried  off  by  means  of  house- 
breaking, the  case  did  not  fall  within  the  edict. 

[S.C.,  4  S.  86 ;  cf.  Scott  v.  Yates,  Hume  207.] 


No.  210.  F.C.  N.S.  VII.  846.     14  June  1825.     Ist  Div.— Lords  GiUies  and 

Meadowbank. 

Hyslop,  Pursuer. — Dean  of  Faculty  (Crandoun),  Fvllarton,  T.  H.  Miller. 

Nairnb  and  Others,  Defenders. — Solicitor-Qeneral  (Hope),  More, 

MtUtud  Contract. — Found  that  the  members  of  a  dissenting  congregation,  who  had 
called  a  minister,  were  not  bound  to  pay  the  stipend  after  they  ceased  to  be  members 
of  that  congregation. 

In  the  year  1815,  the  associate  burgher  congregation,  Kirkcaldy,  met  for  the 
purpose  of  taking  the  necessary  steps  for  getting  a  minister  to  supply  the  vacany  which 
had  occurred.  A  minute  was  accordingly  entered  into,  by  which  they  agreed  '*to 
petition  the  associate  presbytery  of  Perth  and  Dunfermline,  at  their  first  meeting,  to  be 
held  at  Milnathort  on  26th  June  next,  for  a  moderation.  Agreed  to  give  L.90  sterling  of 
stipend  annually,  and  L.15  sterling  annually  for  house  rent ;  and,  farther,  agreed  to  pay  the 
taxes  on  his  stipend,  with  sacramental  expences."  This  minute  having  been  presented 
to  the  presbytery,  they  finding  that  the  commissioners  had  no  powers  to  satisfy  the 
presbytery  that  the  stipend  now  offered  would  be  increased  as  the  congregation  increased, 
it  is  hereby  enjoined  on  the  member  to  moderate  to  receive  satisfaction  on  this  matter 
before  he  proceed ;  and  unanimously  granted  the  prayer  of  the  petition." 

A  call  was  afterwards  moderated  in  favour  of  the  pursuer,  Mr.  Hyslop.  It  was 
signed  by  106  individuals,  forming  the  whole  congregation,  except  9,  who  afterwards 
gave  in  what  is  termed  a  paper  of  adherence.  The  form  of  the  call  ran  thus :  "  Being 
at  present  destitute  of  a  fixed  gospel  ministry;  and  being  well  apprized  by  good 
information,  and  by  our  own  experience,  of  the  piety,  prudence,  literature,  and  other 
ministerial  endowments  of  you,  Mr.  Thomas  Hyslop,  preacher,  under  the  inspection  of 
the  said  associate  synod ;  and  of  the  suitableness  of  these  gifts  bestowed  on  you  by  the 
great  Lord  and  Head  of  the  Church  for  our  edification,  do  hereby  invite,  call,  and 
entreat  you,  Mr.  Thomas  Hyslop,  preacher,  to  come  over  and  help  us,  by  taking  charge 
and  oversight  of  our  souls  in  the  Lord ;  and  to  discharge  the  duty  of  a  faithful  minister 
among  us;  and  we  do  hereby  promise  you  all  due  subjection,  subsistence,  and 
encouragement  in  the  Lord." 

The  call  having  been  sustained  by  the  presbytery,  and  the  [847]  other  steps  of 
procedure  followed  out,  Mr.  Hyslop  was  regularly  ordained  minister  of  that  congregation 
in  June  1816. 

In  the  year  1819,  a  number  of  the  members  left  the  congregation ;  and  from  that 
time  declined  to  contribute  to  the  stipend  or  annual  allowance  of  the  minister.  Mr. 
Hyslop  then  raised  the  present  action  against  all  those  who  remained,  and  those  who 
had  l]«en  members  at  the  time  of  his  admission,  or  had  been  admitted  since.  The 
summons  concluded  against  the  defenders  for  payment  of  the  arrears  of  stipend  due  and 
current ;  and,  "  farther,  it  ought  and  should  be  found  and  declared,  by  decree  of  our 
said  Lords,  that  so  long  as  the  pursuer  shall  remain  in  the  charge  and  ministry  of  the 
said  congregation,  the  said  several  persons  foresaid  are  bound  and  obliged,  conjunctly 
and  severally,  to  make  payment  to  him  of  the  said  sum  of  L.105  sterling  per  advance, 
by  equal  portions,  at  the  said  20tb  June  and  20th  December  yearly,  in  name  of  stipend 
and  house  rent,  as  aforesaid ;  as  also,  all  taxes,  with  sacramental  charges,"  &c. 

Two  sets  of  defences  were  given  in.  Those  who  remained  members  of  the  congrega- 
tion admitted  their  liability,  and  expressed  their  readiness  to  pay  the  stipend,  if  the 
whole  were  foun(|  liable,    The  defences  for  Naime  and  others  stated :  ^*  A  considerable 
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number  of  the  defenders  had  no  concern  with  the  congregation  tiU  after  the  pursuer 
was  settled  as  the  minister,  and,  of  course,  had  no  concern  with  his  call ;  and  all  the 
defenders  maintain  that  they  were  as  little  bound,  in  point  of  law,  to  remain  with  the 
pursuer  or  his  congregation,  or  to  pay  any  stipend  after  they  left  his  congregation,  as  he 
was  to  remain  with  them  any  longer  than  he  inclined." 

The  Lord  Ordinary  (Gillies)  dismissed  the  action  as  irregular,  in  so  far  as  brought 
against  any  of  the  defenders  who  were  married  women ;  but  found  "  that  the  defenders, 
who  regularly  became  members  of  the  congregation  mentioned  in  the  libel,  are,  during 
their  respective  lives,  jointly  and  severally  liable  to  the  pursuer,  while  he  continues 
minister  of  the  said  congregation,  for  payment  of  the  yearly  sum  and  house  rent 
stipulated  to  be  paid  to  him,  as  specified  in  the  libel." 

Upon  Lord  Oillies  being  removed  to  the  Tnner-House,  Lord  Meadowbank,  on 
advising  a  representation  and  answers,  altered  the  former  interlocutor,  sustained  "  the 
defences  for  Naime  and  others,  who  have  separated  themselves  from,  and  ceased  to  be 
members  of,  the  pursuer's  congregation :  Found  they  are  not  liable  to  the  pursuer  for  the 
annuity  falling  due  from  and  after  the  time  they  retired  from  his  ministry  and  congrega- 
tion; assoilzied  these  defenders  from  the  conclusions  of  the  libel  accordingly;  aind 
decerned." 

In  a  petition  against  that  interlocutor,  the  pursuer  argvad — That  when  all  the  inter- 
mediate steps,  from  the  first  resolution  of  a  congregation  to  petition  the  presbytery  for 
the  moderation  of  a  call,  down  to  the  actual  induction  of  the  minister,  have  been 
[818]  duly  observed  according  to  the  laws  of  the  secession  church,  such  a  connexion  is 
formed  between  pastor  and  people  as  neither  of  the  parties  can  of  themselves  dissolva 
The  connexion  is  not  indissoluble ;  but  the  defenders  did  not  resort  to  the  only  legal 
and  constitutional  way  in  which  that  object  could  be  attained. 

All  the  proceedings  with  regard  to  the  pursuer's  settlement  were  regular.  Tliese 
originated  in  the  minute  or  petition  of  the  congregation  to  the  presbytery,  which  con- 
tained a  specific  offer  of  the  stipend  which  they  were  to  allow.  It  was  on  consideration 
of  that  minute  that  the  presbytery  granted  the  prayer  of  the  petition.  Therefore  the 
whole  of  the  defenders,  who  were  members  of  the  congregation  at  the  time  of  the 
pursuer's  call  and  settlement,  became  parties  to  the  obligation  for  stipend.  But,  farther, 
by  the  call,  which  was  extended  on  stamped  paper,  regularly  tested,  and  the  writer  and 
witnesses  named  and  designed,  the  parties  beciame  regularly  bound,  not  only  to  yield  all 
due  subjection,  but  to  afford  subsistence  and  encouragement.  These  calls,  in  this  body 
of  seceders,  have  always  been  considered  as  equal  to  bonds  for  stipend,  which  are  never 
required.  The  subsistence  which  the  parties  thereby  become  bound  to  give  is  precisely 
that  which,  at  their  previous  congregational  meeting,  they  had  unanimously  authorised 
their  commissioners  to  offer,  and  which  was  approved  of  as  the  minimmn  by  the 
presbytery. 

All  the  members  of  the  congregation  at  the  time  were  parties  to  that  call,  and  con- 
sequently became  bound  by  the  obligations  thereby  created.  Every  body  of  men 
associated  for  a  lawful  purpose  have  power  to  bind  not  only  themselves,  but  those  who 
may  afterwards  become  members  of  their  body,  by  an  obligation  contracted  socio  nomtne. 
Any  person  joining  a  society  must  be  bound  by  the  obligations  contracted  by  that 
society,  unless  the  contrary  is  expressly  provided  for,  in  the  same  way  that  he  ii 
entitled  to  share  in  all  the  rights  and  privileges  of  that  society;  and  however  such 
rights  and  obligations  may  be  distributed  inter  socioa,  such  arrangement  can  never 
affect  the  interest  of  third  parties  with  whom  the  society  may  contract,  with  regard  to 
whom  the  society  is  regarded  as  an  individual  obligant;  and  its  obligations  equally 
affect  all  its  members,  and  are  exigible  from  any  of  them ;  and,  therefore  those  who 
joined  as  members  of  the  congregation,  subsequently  to  the  call  and  moderation,  thereby 
became  liable  in  all  the  obligations  which  were  already  incumbent  on  the  body  into 
which  they  had  entered.  Independent  of  these  general  principles,  this  is  more  particu- 
larly the  case  in  the  present  instance,  from  the  nature  of  the  pursuer's  ordination  vows, 
in  consideration  of  which  the  congregation  agreed  to  receive  him,  and  from  the  cone- 
spending  profession  which  is  administered  to  every  individual  who  desires  to  become  a 
member,  ere  he  can  be  received  as  suoh,  or  his  name  added  to  the  roll  of  communicants. 
The  contract  between  the  parties  in  this  case,  which  was  deliberately  entered  into,  was 
a  [849]  mutual  contract  from  which  oiie  party  cannot  resile  without  the  consent  of  the 
other. 
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AfiaiDered — ^The  whole  of  the  petitioner's  argument  depends  upon  his  confounding  a 
religious  congregation  with  an  ordinary  mercantile  society  or  partnership ;  but  nothing 
can  be  more  dissimilar  either  in  their  objects  or  rights.     The  former,  in  point  of  law, 
and  in  so  far  as  pecuniary  matters  are  concerned,  stand  on  tbe  same  footing  as  a  literary 
or  philosophical  institution,  where  no  member  is  liable  farther  than  to  the  extent  to  which 
he  has  expressly  bound  himself ;  and  the  moment  he  ceases  to  be  a  member,  which  he 
may  do  at  pleasure,  all  claim  against  him  is  at  an  end.     And  those  who  deal  with  such 
societies  know  well  that,  though  they  can  claim  against  the  funds  of  the  society,  or 
against  the  individual  members  who  have   personally  employed  them,  they  have  no 
claim  whatever  sgainst  the  other  members  of  the  institution.     If  the  doctrine  in  tbe 
petition  was  sound,  it  would  follow  that  every  contributor  to  a  charitable  institution 
might  be  liable  in  solidum  for  all  the  debts  which  might  be  contracted  in  the  manage- 
ment of  such  institution ;  and  such  liability  would  continue  even  after  he  ceased  to  be 
a    member  or  contributor.      The  minutes  of  the  congregation,   founded  on  by  the 
pursuer  as   inferring    an   express   obligation,   can   never    be  interpreted  as   infering 
an   obligation  on  each   individual  member  of  the  congregation  to  pay  the  stipend. 
All   that  was  meant  was,  that  the  collective,  body  of  the  congregation  were  to  pay 
the  stipend,  but  not  that  any  individual  member  was  to  be  liable  for  it.     The  funds 
are  raised  from  the  seat  rents  and  the  contributions  at  the  church  doors.     The  contract 
between  a  seceding  minister  and  his  congregation,  in  so  far  as  pecuniary  matters  are 
concerned,  is  a  mere  speculation.     He  takes  his  chance  of  giving  such  satisfaction  as  to 
keep  together,  and  increase  the  number  of  his  congregation ;  and  he  at  the  same  time 
takes  the  risk  of  his  members  leaving  him  by  death,  or  by  voluntary  separation. 

The  call,  although  written  on  stamped  paper,  has  no  reference  to  the  temporal  sup- 
port of  the  minister.  It  is  merely  a  document,  which,  according  to  presbyterian  views, 
entitles  the  presbytery  to  fix  the  spiritual  relation  between  the  minister  and  his  congrega- 
tion. The  promise  which  it  contains  of  "subjection,  subsistence,  and  encouragement  in 
tbe  Lord,"  relates  entirely  to  the  spiritual  labours  of  the  pastor ;  and  the  concluding 
words  shew  that  temporal  subsistence  was  not  intended ;  and,  indeed,  a  call  is  never 
understood  to  apply  to  temporalities,  which  must  be  otherwise  arranged. 

As  there  was  no  express  individual  obligation  to  pay  the  stipend,  neither  was  there 
any  implied  obligation  arising  either  from  the  nature  of  the  thing,  or  the  practice  of  the 
country.  Such  a  claim  is  opposed  to  the  universal  understanding  of  the  country.  It  is 
universally  understood  that  a  member  of  any  [850]  protestant  church  is  as  free  to  leave 
ibe  communion  of  that  church,  without  explaining  his  reasons,  or  justifying  his  conduct, 
as  it  was  for  him  to  join  it.  It  is  contrary  to  the  very  first  principles  upon  which  the 
doctrine  of  toleration  rests,  that  a  member  in  a  protestant  communion  must  remain 
bound  till  released  by  death,  or  by  the  consent  of  his  spiritual  dominators.  The  liability 
for  the  temporal  support  of  the  congregation  and  of  its  minister  arises  from  his  being  a 
member,  and  from  nothing  else.  His  liability  ceases  with  his  being  a  member.  If  his 
liability  continued  even  after  he  ceased  to  be  a  member,  on  the  principle  of  a  co-partner- 
sbip,  for  obligations  contracted  during  the  partnership,  then  it  would  not  even  cease 
with  his  death,  for  his  estate  would  continue  liable.  But  the  pursuer  admits  that  the 
liability  would  cease  with  the  death  of  the  member ;  therefore  any  thing  else  which  puts 
an  end  to  the  membership  must  have  the  same  effect.  A  member  excommunicated  by 
the  competent  authority  surely  would  not  continue  liable  for  the  stipend ;  and  in  the 
same  way  if  he  excommunicates  himself,  or  withdraws  from  the  communion,  his  liability 
would  cease.  The  practice  of  granting  bond  for  the  stipend,  as  is  done  in  chapels  of 
ease,  shews  that,  without  such  bonds,  there  is  no  individual  liability.  The  bonds  bind 
not  only  the  granters  but  their  heirs ;  but  that  would  be  unnecessary,  if  the  circum- 
stance of  a  call  were  sufficient  to  bind  all  the  members  even  after  they  left  the  church. 

It  is  the  principle  of  the  secession  church  that  the  ministers  should  depend  for  their 
support,  and  for  the  due  payment  of  their  stipend,  upon  their  own  exertions,  and  upon 
the  affections  of  their  people.  It  would  be  ruinous  to  such  a  principle,  if  the  minister 
had  such  a  legal  claim  as  is  contended  for  by  the  pursuer ;  and  the  serious  consequences 
of  becoming  a  member  of  a  congregation  would  plainly  deter  those,  who  might  otherwise 
join  them,  from  doing  so. 

The  civil  claim  for  stipend  arises  from  the  spiritual  relation  between  the  congregation 
and  the  minister ;  and  the  consequence  of  this  is,  that  the  claim  ceases  when  the  rela- 
tion is  dissolved. 

F.C.  VOL,  n.  60 
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After  a  short  hearing  in  presence,  and  on  report  of  Lord  Prohaiioner  Forbes^  who  eon- 
cnrred  in  the  interlocutor  pronounced  by  Lord  Meadowbank, — 

The  Court,  with  the  exception  of  Lard  Gillies,  were  of  opinion  that  there  was  hen 
no  obligation  binding  the  individuals  after  they  ceased  to  be  members  of  the  oongregs- 
tion;  and  they,  therefore,  adhered  to  Lord  Meadowbank's  interlocutor.  And  to  this 
judgment  they  adhered  on  advising  a  reclaiming  petition  and  answers. 

[S.C.,  4  S.  87;  ct^AmeU  v.  EoberUon,  3  D.  1153,  1161,  1162.] 


No.  212.    F.C.  N.S.  VIL  857.     15  June  1825.     2nd  Div.— Lords  Kinedder  and  Eldin. 

Spkir,  Trustee  on  John  Dunlop's  Estate,  Pursuer. — 0.  J.  Bell,  Shaw. 

James  Dunlop,  Defender. — Moncreiff,  Cuninghame. 

Bankrupt — Stat.  1696,  c.  5. — Found,  that  a  payment  in  cash,  within  60  days  of  bank- 
ruptcy, to  an  indorser  of  a  bill  accepted  by  the  bankrupt,  as  a  provision  for  the  bill 
when  due,  is  not  struck  at  by  the  Act  1696,  c.  5. 

James  Dunlop,  the  defender,  having  indorsed  a  bill  for  L.220,  dated  6th  September 
1820,  payal^le  three  months  after  date,  accepted  by  his  uncle,  John  Dunlop,  the  bank- 
rupt, the  bill  was  discounted  at  the  bank.  In  order  to  relieve  himself  from  tiiis  bill,  he 
prevailed  on  William  Dunlop  of  Fairfield,  his  uncle  on  the  mother's  side,  to  pnrchaiBe 
the  whole  property,  heritable  and  moveable,  belonging  to  the  bankrupt,  for  the  price  of 
L.600.  This  was  accordingly  done ;  and  a  bill  for  the  price  granted,  which  was  dis- 
counted and  paid  to  John  Dunlop,  the  bankrupt  With  this  money  he  paid  certain 
debts  due  by  him ;  and  among  the  rest  he  paid,  18th  October  1820,  the  defender  L.220 
in  payment  of  the  bill  which  he  had  indorsed,  and  which  fell  due  on  the  9th  December 
thereafter. 

Sequestration  having  been  awarded  against  the  bankrupt  on  2d  December,  the 
trustee  brought  a  reduction  of  the  proceedings  with  regard  to  the  payment  of  the  L.220 
to  the  defender,  on  the  [868]  ground  "  that  the  said  James  Dunlop,  having  received  the 
said  sum  of  L.600  from  the  said  William  Dunlop,  is  still  bound  to  account  for  the  same, 
and  shew  the  application  thereof.  Secundo,  The  foresaid  proceedings  were  a  contrivance 
between  the  said  John  Dunlop,  the  bankrupt,  and  the  defender,  James  Dunlop,  his 
nephew,  for  the  purpose  of  enabling  the  latter  to  apply  part  of  the  price  in  retiring  the 
foresaid  bill  from  the  bank,  and  relieving  himself  thereof  and  thereby  giving  him  a 
partial  preference,  to  the  prejudice  of  the  other  just  and  lawful  creditors  of  the  said 
John  Dunlop,  at  a  time  when  he  was  in  insolvent  and  bankrupt  circumstances,  &c.  so 
that  the  application  of  the  foresaid  price,  to  the  extent  of  the  said  partial  preference,  is 
reducible  in  terms  of  the  statute  1696,  c.  5.  Tertio,  The  foresaid  proceedings  being  a 
contrivance  to  give  a  partial  preference  to  the  defender,  a  conjunct  and  confident  person, 
to  the  prejudice  of  the  onerous  creditors  of  the  said  John  Dunlop,  at  a  time  when  he 
was  utterly  bankrupt  and  insolvent,  and  known  to  be  such  by  the  said  defender,  is  a 
fraud  at  common  law,  and  as  such  reducible  by  the  pursuer,  for  behoof  of  the  creditors 
at  large,  to  the  extent  of  the  said  partial  preference." 

A  remit  having  been  made  to  the  Jury  Court,  the  following  issue  was  prepared : — 
"It  being  admitted  that  a  bill  for  L.220,  dated  6th  September  1820,  payable  three 
months  after  date,  and  due  on  9th  December  1820,  accepted  by  John  Dunlop,  was 
indorsed  by  James  Dunlop,  and  discounted  at  the  Commercial  Bank  at  Beith,  previous 
to  the  18th  October  1820 ;  it  being  also  admitted  that  the  estate  of  the  said  John  Dunlop 
was  sequestrated  on  the  2d  day  of  December  thereafter ;  it  being  also  admitted  that  the 
said  John  Dunlop  sold  to  William  Dunlop,  uncle  to  James,  certain  houses,  for  the  sum 
of  L.600,  on  18th  October  1820; 

**  Whether,  within  sixty  days  of  the  admitted  bankruptcy  of  the  said  John  Dunlop^ 
the  defender,  James  Dunlop,  did  enter  into  an  agreement  or  concert  with  the  said  John 
Dunlop,  the  bankrupt,  for  the  purpose  of  obtaining  security  or  payment  of  the  foresaid 
bill  for  L.220 ;  and  did,  for  that  purpose,  contrive  and  assist  in  carrying  into  execution 
the  sale  of  the  bankrupt's  heritable  property  aforesaid  t 
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"  And  whether  the  defender,  by  means  of  the  said  sale,  did  obtain  from  the  said 
John  Danlop  the  sum  of  L.220  out  of  the  proceeds  of  the  said  sale,  on  the  said  18th 
day  of  October  1820,  or  previous  to  the  said  9th  day  of  December  1820,  in  satisfaction 
of  the  said  bill,  or  as  a  provision  for  payment  of  the  said  bill  when  it  became  due  1 " 

The  jury  found  in  these  terms : — ^'  That^  in  respect  of  the  matters  proven  before 
them,  they  find  that,  within  60  days  of  the  admitted  bankruptcy  of  the  said  John 
I>unlop,  the  defender,  James  Dunlop,  did  not  enter  into  an  agreement  or  concert  with 
tlie  said  John  Dunlop,  the  bankrupt^  for  the  purpose  of  obtaining  security  or  payment 
for  L.220 ;  and  that  the  defender,  [869]  James  Dunlop,  by  means  of  the  said  sale,  did 
obtain  from  John  Dunlop,  by  the  hands  of  his  wife,  the  sum  of  L.220,  on  the  said  18th 
October  1820,  as  a  provision  for  the  said  bill  when  it  became  due.'' 

The  case  having  been  transmitted  from  the  Jury  Courts  Lord  Eldin,  Ordinary,  "in 
respect  of  the  defender's  admission  that  he  applied  to  his  uncle,  William  Dunlop,  to 
purchase  the  subjects  in  question,  that  William  granted  the  bill  for  L600  as  the  agreed 
price  of  the  subjects,  which  bill  the  defender  discounted  at  the  Paisley  Bank,  and  did 
BO  with  an  extraordinary  degree  of  haste,  at  a  late  hour  of  night,  for  which  he  has  not 
sufficiently  accounted ;  and  that  the  defender  having  paid  over  the  money  to  the  bank- 
rupt's agent  (should  be  purchaser's  agent)  who  paid  it  over  to  the  bankrupt  himself,  the 
defender,  some  hours  afterwards,  received  L.22()  of  the  same  money  from  the  bankrupt, 
for  the  admitted  purpose  of  relieving  the  defender  of  a  bill  to  that  amount,  which  had 
been  indorsed  by  him,  and  discounted  by  the  bank ;  that  the  sale  of  the  subjects  and 
payment  to  the  defender  took  place  within  sixty  days  of  the  bankruptcy ;  but  the  bill 
of  which  the  defender  was  so  relieved  was  not  payable  till  the  9th  December,  more 
than  seven  weeks  after  the  date  of  the  sale,  and  payment  to  the  defender ;  that  the 
defender  evidently  had  a  view  to  his  own  relief  in  the  transacting  of  the  sale ;  and  that 
the  verdict  of  the  jury,  though  it  is  silent  with  respect  to  some  of  these  circumstances, 
contains  nothing  sufficient  to  take  off  their  effect :  Finds  that  the  sale  and  payment  to 
the  defender  were  an  evasion  of  the  Act  1696 ;  and  that  it  would  be  dangerous  to  give 
legal  effect  to  a  transaction  of  such  a  nature :  And,  in  respect  of  the  decision  of  the 
Court  in  the  case  of  Barbour  against  Johnstone,  30th  May  1823,  reduces,  decerns,  and 
declares  in  terms  of  the  libel." 

A  petition  was  presented  by  the  defender,  on  the  ground  that  the  interlocutor  of  the 
Lord  Ordinary,  declaring  in  substance  that  the  facts  therein  detailed  amount  to  proof  of 
a  fraudulent  contrivance  to  evade  the  Act  1696,  was  at  variance  with  the  verdict  of  the 
jury,  which  negatived  that  allegation ;  that  the  verdict  of  the  jury  must  be  held  as 
conclusive  on  the  facts  of  the  case ;  55  Geo.  IIL  c.  42,  sect.  8 ;  and  that  nothing  else 
could  be  taken  into  consideration.  In  the  answers  to  the  petition,  the  pursuer  contended 
that  the  interlocutor  was  rested  on  the  verdict,  and  on  the  petitioner's  own  admissions, 
when  examined  under  the  sequestration,  which  it  was  competent  to  found  on ;  Clark 
against  Hyndman,  20th  November  1819. 

Upon  advising  the  petition  and  answers,  the  Court  agreed  that  the  case  must  be 
decided  on  the  verdict  alone ;  and,  therefore,  recalled  the  interlocutor ;  and  appointed  a 
li earing  in  presence  as  to  the  application  of  the  verdict.  The  Court  being  of  opinion 
that  the  verdict  completely  negatived  any  fraud  or  contrivance  [860]  for  the  purpose  of 
obtaining  the  preference,  the  only  point  necessary  to  be  noticed  is,  whether  the  money 
being  paid  in  extinction  of  a  bill  not  then  due,  the  transaction  was  struck  at  by  the 
Act  1696. 

The  pursuer  pleaded — Although  the  verdict  says  that  there  was  no  concert  or  agree- 
ment within  the  60  days  for  the  purpose  of  getting  security  or  payment  of  the  bill,  yet 
this  is  followed  by  a  finding,  that  the  money  was  obtained  as  a  provision  for  the  bill 
when  it  fell  due.  The  statute  does  not  require  any  antecedent  agreement,  concert,  or 
advice,  but  declares  "all  and  whatsoever  voluntary  dispositions,  assignations,  or  other 
deedSf  which  shall  be  found  to  be  made  and  granted,  directly  or  indirectlyj  by  the 
foresaid  dyvour  or  bankrupt,  either  at  or  after  his  becoming  bankrupt,  or  in  the  space  of 
60  days  of  before,  in  favours  of  his  creditors,  either  for  his  satisfaction  or  further  security, 
in  preference  to  other  creditors,  to  be  void  and  null.''  The  present  case  unquestionably 
falls  within  the  spirit  of  the  statute,  as  there  cannot  be  the  smallest  doubt  that  the 
transaction  in  question  was  resorted  to  with  the  view  of  defrauding  the  law,  and 
securing  the  defender  in  full  payment  of  his  debt  at  the  expence  of  the  other  creditors. 
The  challenge  of  such  indirect  preferences  has  always  been  sustained ;  Brown  against 
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Murray,  6th  July  1754,  Sd.  Dec,  ;  Blaikie  against  Robertson,  9th  March  1781 ;  Barbouz 
against  Johnstone,  30th  May  1823. 

The  operation  of  the  statute  is  not  restricted  to  deed%  properly  so  called,  bat  is 
extended  to  every  transaction  which  gives  a  preference,  and  prevents  a  fair  divisioai  iA 
the  funds;  Forbes  against  Debtors  of  Forbes,  27th  January  1715,  Did,  voL  L  p.  83; 
Forbes  against  Brebner,  26th  January  1751,  Fdlc, ;  Smith  against  Taylor,  19th  July 
1728,  D^,  vol.  i.  p.  83;  Young  against  Johnston,  25th  June  1783;  Campbell  against 
Graham,  16th  January,  1713,  Forbes^  p.  646;  Dnrward  against  Wilson,  2d  Febmaiy 
1700,  Fount.;  Creditors  of  M*Keller  against  M*Math,  1st  March  1791 ;  Stiang  against 
Mlntosh,  12th  May  1821. 

The  pursuer  has  no  occasion  to  dispute  that  bona  fide  payment  in  cash  of  a  debt 
presently  due  may  be  effectual  to  a  creditor ;  bat  all  obligations  by  a  bankrupt  which  are 
voluntary,  and  not  compellable  at  the  moment,  are  struck  at  by  the  act.  Although  this 
was  a  payment  in  cash,  yet  as  the  debt  was  not  then  due,  the  payment  was  voluntary, 
and,  therefore,  falls  within  the  statute. 

The  defender  pleaded — Admitting  that  the  act  reaches  to  more  than  deeds  properly 
so  called,  as  argued  by  the  pursuer,  it  is  not  every  voluntary  act  of  the  debtor  that  is 
struck  at  by  the  act,  as  there  are  various  exceptions.  The  first  of  these,  which  is, 
indeed,  admitted  by  the  purauer,  is  that  of  payments  in  cash ;  Forbes  against  Brebner, 
ElchieSj  No.  26,  voce  Bankrupt,  Kotes,  p.  50 ;  Erskine^  b.  iv.  tit.  1,  sect.  41 ;  Buchanan 
against  Arbuthnott,  25th  January  1733,  Diet.  voL  i.  p.  83;  Bean  against  Strachan, 
[861]  1st  August  1760.  In  the  case  of  Barbour  against  Johnston,  ui  supra  it  was  not  a 
payment  de  prceeenii  of  cash,  but  a  document  or  deed^  which  was  always  reducible.  The 
case  of  Brown  against  Murray,  ut  eupra^  like  many  of  the  other  cases  quoted  by  the 
pursuer,  was  a  case  of  circumstances,  not  resting  on  any  one  fact,  but  on  the  whole 
complexion  of  the  case,  in  consequence  of  which  the  transaction  was  annulled  at  common 
law ;  whereas,  in  the  present  case,  the  verdict  of  the  jury  rebuts  every  charge  of  mala 
Udes  against  the  defender. 

There  are  also  a  number  of  other  exceptions  from  the  statute ;  Creditors  of  Stein 
against  Sir  William  Forbes  and  Company,  Ist  March  1791 ;  Dundas  against  Smith,  2d 
June  1808.  It  has  been  settled,  that  a  remittance  by  a  bill,  for  the  purpose  of  retiiing 
another  bill  just  due,  does  not  fall  under  the  statute;  Jameson  against  Ferrier,  2Sd 
January  1810;  Beirs  Bankrupt  Law,  vol.  ii.  p.  229.  In  the  case  of  Ferrier  against 
Newton,  2d  Juiie  1808,  ibid,  a  remittance  by  a  draft,  for  payment  of  a  bill  falling  due, 
was  found  not  to  fall  under  the  statute,  which  is  the  same  as  the  case  here,  with  this 
only  difference,  that  it  was  a  remittance,  and  not  a  payment  in  cash,  which  would  have 
prevented  all  question.  It  would  be  an  extraordinary  construction  of  the  statute,  which 
applies  to  satisfaction  or  security  for  prior  debts,  to  hold  that,  while  it  would  not  reach 
a  cash  payment  of  a  debt  actually  due,  it  should  reach  a  cash  payment  of  a  debt  not 
fully  due. 

But  the  whole  argument  of  the  pursuer  rests  on  a  fallacy  in  point  of  fact  It 
proceeds  on  the  idea  that  this  was  a  contingent  debt,  and  that,  therefore,  the  bankrupt 
could  not  make  payment  of  it.  But  as  the  money  may  be  considered  as  having  been 
paid  down  by  the  defender  at  the  time  of  getting  the  bill,  he  was  an  instant  creditor  of 
the  bankrupt  for  the  money  thus  paid.  Suppose  there  had  been  no  discounting  of  the 
bill,  but  the  money  had  just  been  paid  by  the  defender  to  the  bankrupt,  the  statute 
would  not  have  applied,  independent  of  any  fraud,  so  as  to  prevent  the  bankrupt  paying 
the  money,  and  getting  back  the  bill;  and  in  this  way  the  debt  would  have  been 
extinguished.  Or,  suppose  the  bankrupt  had  paid  the  money  to  the  bank  for  the 
purpose  of  retiring  the  bill,  that  would  just  have  been  the  case  of  Ferrier  against 
Newton ;  and  the  statute  would  not  have  applied. 

The  Court,  with  the  exception  of  Lord  Glenlee,  were  of  opinion  that  the  circumstance 
of  the  payment  being  made  before  the  bill  fell  due  was  not  relevant,  as  the  only 
inference  from  it  would  be  a  proof  of  fraud ;  but  that  fraud  was  negatived  by  the 
verdict ;  and  that,  therefore,  the  defender  being  a  creditor  for  the  money  given  for  the 
bill,  and  receiving  payment  in  cash  without  any  fraud,  the  transaction  was  not 
challengeable  either  at  common  law  or  under  the  statute. — Lord  Glenlee  thought  that, 
though  there  might  be  cases  where  payment  of  a  bill  not  due  might  [882]  be  a  fair 
transaction,  here  the  money  was  not  paid  for  the  express  purpose  of  taking  up  the  hill, 
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but  merely  was  a  depositation  in  the  hands  of  the  defender  as  a  cautioner,  to  secare  him 
against  loss  in  case  the  bill  should  not  be  paid — that  it  was  just  a  provision  for  a  debt 
to  become  due ;  and  to  sustain  it  would  just  be  to  hold  that  the  principal  debtor  may 
deposit  a  sum.  with  the  cautioner,  not  to  pay  the  debt,  but  in  order  to  secure  his  relief. 
The  Court  repelled  the  reasons  of  reduction. 

[Remitted,  2  W.  &  S.  253 ;  4  S.R.R.  (H.L.)  839 ;  altered,  5  S.  729.] 


No.  213.       F.C.  N.S.  VII.  862.     16  June  1825.     2nd  Div.— Lord  Craigie. 

The  Reverend  Dr.  Auld,  Charger. — Sir  J,  Connell, 

Magistrates  of  Ayr   and  Others,  Suspenders. — Dean  of  Faculty  (Cranstoun), 

T,  Thomson,  Jeffrey,  Fullarton,  James  Campbell. 

Manse — Process. —A  presbytery  has  no  jurisdiction,  as  to  a  claim  to  a  manse,  inde- 
pendent of  the  Act  1663 ;  nor,  consequently,  can  the  Court  of  Session,  in  a  suspension 
of  the  presbytery's  decree,  proceed  beyond  that  statute. 

The  judgment  in  this  case,  reported,  12th  November  1819,  vol.  zx.  No.  I.  Fac.  Coll, 
found  "that  the  charger  had  no  right  to  a  manse  under  the  Act  of  Parliament  1663; 
but,  before  answer  as  to  the  specialties  founded  on  by  the  charger,  appointed  him  to  give 
in  a  special  condescendence,  in  terms  of  the  Act  of  Sederunt,  of  the  feu^ts  which  he 
avers  and  offers  to  prove,  to  instruct  that  he  is  entitled  to  a  manse  independent  of  the 
said  Act  of  Parliament."  In  compliance  with  a  subsequent  order,  the  parties  lodged 
mutual  condescendences ;  and  in  that  for  the  charger  it  was  averred,  Ist,  That  the  parish 
of  which  he  is  first  minister  is  composed  of  the  old  parishes  of  Ayr  and  AUoway ;  the 
former  consisting  of  the  royal  burgh  of  that  name,  and  a  large  landward  district,  and 
the  latter  being  wholly  landward.  2c2,  The  old  parish  of  Ayr  was  anciently  a  parsonage. 
Sd,  There  has  been,  from  time  immemorial,  a  glebe  attached  to  the  old  pa-  [863]  -rish  of 
Ayr,  which  is  still  in  ibe  charger's  possession,  ith,  When  the  parish  of  Alloway  was 
united  to  that  of  Ayr,  there  was  also  a  glebe  attached  to  it,  which  was  afterwards  sold 
or  feued  to  the  town  of  Ayr  for  an  annual  sum,  which  continues  to  be  paid  to  the 
second  minister.  Lastly y  The  minister  of  Ayr  had  once  a  manse,  and  afterwards  got  a 
provision  from  the  town  in  lieu  of  one.  A  nianse  was  also  attached  to  the  benefice  of 
Alloway ;  and  the  ruins  of  the  building  are  still  extant. 

The  suspenders'  averments  were,  1^,  That  the  parishes  of  Ayr  and  Alloway,  before 
as  well  as  after  the  annexation  of  the  latter,  consisted  entirely  of  land  held  in  free 
burgage,  the  whole  being  contained  in  grants  constituting  the  burgh,  and  ever  since 
equally  under  its  jurisdiction.  2e2,  There  never  was  a  manse  either  in  Ayr  or  Alloway, 
and  no  allowance  ever  made  by  the  town  in  consideration  of  the  want  of  a  manse,  except 
in  the  way  of  pure  gratuity.  Sd,  The  kirk  of  Ayr  was  built  at  the  sole  expence  of  the 
town ;  and  it,  and  every  thing  connected  with  it,  have  always  been  managed  as  if  it 
were  a  burgh's  town  kirk,  without  interference  on  the  part  of  any  heritor. 

A  proof  having  been  adduced  by  both  parties,  and  numerous  writings  produced,  and 
the  case  having  been  afterwards  argued  in  memorials,  the  Court,  by  a  majority,  **  found 
the  letters  orderly  proceeded." 

The  suspenders  petitioned  against  this  interlocutor ;  and,  the  Court  being  about  to 
advise  the  cause  on  its  merits,  upon  the  petition  with  answers,  it  was  suggested  by  one 
of  their  Lordships  that,  as  it  was  fixed  by  a  final  interlocutor  in  the  cause  that  the 
charger  was  not  entitled  to  a  manse  under  the  Act  1663,  and  as  the  presbytery  had  no 
authority  to  take  the  claim  into  consideration  at  all,  except  in  virtue  of  powers  conferred 
by  that  statute,  the  Court  had  no  alternative  but  to  dismiss  the  process  as  incompetent. 

Mutual  minutes  were  ordered  upon  this  point,  in  which — 

For  the  suspenders,  it  was  argwed — The  powers  of  the  bishop,  during  episcopacy, 
for  enforcing  the  obligation  imposed  by  the  Act  1663  upon  the  heritors  of  the  parish,  in 
relation  to  manses,  were  derived  exclusively  from  that  statute,  which  directs,  '^  That 
where  competent  manses  are  not  already  built,  the  heritors  of  the  paroch,  at  the  sight 
of  the  bishop  of  the  diocess,  or  such  ministers  as  he  shall  appoint,  with  two  or  three  of 


950  AULD  V.    MAGISTRATES  OF  AYR,   &c.  F.C.  IMS,  VJL  YD. 

the  moBt  knowing  and  disciet  men  of  the  paroch,  build  competent  manaas  to  their 
ministers/'  &c.  It  is  merely  by  usage  that  presbyteries  have  come  to  be  sabetitated  for 
the  persons  here  expressly  authorised  to  carry  this  measure  into  effect;  and,  eoose- 
quently,  it  cannot  be  pretended  that  they  hold  other  or  higher  powers  than  this  statute 
confers.  Considered  in  the  most  favourable  point  of  [864]  view,  the  presbytery  is  a 
mere  commission  charged  with  the  execution  of  this  particular  provision  of  the  statute^ 
and,  of  course,  not  entitled  to  make  any  order  which  does  not  come  precisely  within  its 
object.  It  is  manifest,  therefore,  that  the  judgment  finding  that  the  charger  has  no 
right  to  a  manse  under  the  Act  1663  does,  by  necessary  implication,  also  find  that  the 
specialties  upon  which  the  charger  founds  his  claim,  independent  of  the  statute,  are  not 
matter  of  competent  inquiry  in  this  process,  which  is  a  suspension  of  a  threatened 
charge  on  an  order  of  the  presbytery.  The  question  is  not  whether  the  Court  of 
Session  has  jurisdiction  to  try  the  claim,  as  founded  on  common  law,  but  whether  they 
can  competently  do  so  in  order  to  support  a  charge,  in  virtue  of  an  order  which,  as 
already  virtually  found,  is  without  any  legal  warrant. 

No  length  of  acquiescence  in  the  proceedings  before  this  Court  could  obviate  the 
objection.  The  Court  itself  is  bound  to  notice  and  give  effect  to  it  And  with  r^ard 
to  the  doctrine  of  the  prorogation  of  jurisdiction,  it  obviously  has  no  application  at  all 
to  the  supposed  extension  of  the  presbytery's  powers ;  because  the  presbytery  has  no 
jurisdiction  in  the  matter  of  manses,  nor,  indeed,  in  any  civil  question  which  can  be 
prorogated.  Applications  for  designation  of  manses  are  not  now  made  to  the  presbytery 
as  a  civil  judicature  having  power  to  try  the  question  of  right,  any  more  than  they  were 
formerly  to  the  bishop  of  the  diocese ;  and  although,  before  interposing  in  any  case,  they 
must  have  come  to  the  resolution  that  the  claim  falls  within  the  legal  operation  of  the 
statute,  with  the  execution  of  which  they  are  entrusted,  yet  this  cannot,  with  any 
propriety  of  language,  be  denominated  an  exercise  of  jurisdiction. 

The  circumstances  of  the  case  of  the  Minister  of  Dunfermline  against  The  Heritors, 
19th  November  1805 ;  and  of  Linlithgow  (reported  in  a  note  subjoined  to  the  fonner 
case)  did  not  admit  of  the  present  question  being  raised,  because  there  was  no  express 
finding  that  the  minister  had  no  right  in  virtue  of  the  Act  1663 ;  and  the  judgment  in 
his  favour  seems  to  have  gone  upon  a  complex  view  of  the  whole  circumstances,  without 
any  express  distinction  being  taken  between  the  Act  1663  and  the  specialties  urged  in  sup- 
port of  his  claim.  Besides,  even  supposing  those  cases  to  be  exactly  similar  to  the  present, 
the  only  conclusion  to  be  drawn  is,  not  that  the  objection  in  point  of  form  was  over- 
ruled, but  that  it  was  unnoticed,  a  circumstance  which  deprives  them  of  all  authority. 

For  the  charger  it  was  argued — ^The  jurisdiction  of  presbyteries  relative  to  mans^ 
is  not  exclusively  founded  on  the  Act  1663.  This  power  was  previously  exercised  by 
the  Episcopal  bishops ;  and  all  the  powers  vested  in  them  in  relation  to  the  benefices  of 
clergymen  are  understood  to  have  passed  vi  juris  to  presbyteries.  From  this  source, 
they  have  derived  a  common  [865]  law  jurisdiction  to  determine  the  claim  of  a  minister 
to  a  manse  in  such  a  case  as  the  present.  If,  indeed,  the  foundation  of  the  charger's 
claim  were  an  ordinary  private  contract,  the  presbytery  might  not  be  entitled  to  enforce 
it.  But  the  specialties  here  are  of  a  different  nature,  and  are  applicable  to  a  number  of 
parishes. 

But  supposing  the  presbytery  had  not  jurisdiction  to  try  a  claim  to  a  manse  grounded 
on  special  circumstances,  yet,  if  the  parties  joined  issue  before  them  upon  these  circum- 
stances, as  well  as  upon  the  general  pointy  this  would  certainly  import  such  a 
prorogation  of  their  jurisdictions  as  would  preclude  the  objection  of  incompetency  in 
regard  to  any  judgment  which  they  pronounced.  If,  then,  the  jurisdiction  of  the 
presbytery  could  be  prorogated,  much  more  must  the  jurisdiction  of  this  Court 
admit  of  prorogation,  to  the  effect  of  obviating  an  objection  to  the  mere  form  of  process 
in  which  the  claim  is  made.  But  whatever  may  be  the  force  of  the  objection,  it 
cannot,  with  any  shew  of  justice,  be  urged,  as  in  the  present  case,  after  the  cause, 
with  the  unqualified  acquiescence  of  the  parties,  bad  been  fully  prepared  for  final 
judgment;  Barclay  against  Christie,  13th  February  1759;  Boyd  against  Millers, 
24th  January  1767.  The  cases  of  Dunfermline  and  of  Linlithgow,  suprciy  and  of  the 
Minister  of  Irvine  against  the  Heritors  (Ordinary's  interlocutor,  25th  February  1809, 
not  reported)  virtually  decided  the  present  point,  these  being  all  cases  of  suspension  of 
the  presbytery's  decree,  in  which  the  Court,  in  pronouncing  judgment  for  the  minister, 
took  into  view  the  special  circumstances  of  his  claim. 
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Lord  BobeHaon. — ^The  powers  of  the  presbytery  are  entirely  statutory.  The  Act 
1663  directs  that  the  bailding  of  manses  shall  be  at  the  sight  of  the  bishop ;  which 
power  afterwards  passed  into  the  hands  of  the  presbytery.  But  I  can  see  no  power 
uader  that  statute  that  the  bishops  had,  or  that  the  presbytery  now  have,  to  decide  the 
specialties  in  this  case.  As  to  the  alleged  grant  of  a  manse  by  Queen  Mary,  if  the 
minister  had  any  right  under  it,  it  was  a  question  of  ciyil  right  which  could  not  be 
discussed  before  the  presbytery.  If  he  had  applied  on  the  ground  of  that  royal  grant, 
could  the  presbytery  have  decided  on  itf  They  had  no  jurisdiction.  As  to  the 
payment  of  manse  rent  by  the  burgh,  it  may  be  a  presumption  that  he  had  some  right 
fee  a  manse ;  and  he  might  claim  this  in  the  competent  court.  But  supposing  it  made 
out  that  the  burgh  were  bound  to  pay,  what  claim  was  that  against  the  landward 
heritors  t  Whatever  might  be  the  specialties,  the  presbytery  had  no  power  independent 
of  the  Act  1663.  Therefore,  the  only  judgment  we  can  pronounce  is  just  to  dismiss 
this  action.  It  does  not  appear  to  me  that  the  cases  of  Linlithgow  and  Dunfermline 
apply.  In  this  case,  the  specialties  were  separately  discussed,  after  it  was  found  by  a 
final  judgment  that  ihe  minister  had  no  right  under  the  Act  1663  ;  but,  in  these  cases, 
they  were  judged  of  together  with  the  right  under  the  Act. 

[866]  Lard  Olerdee. — I  rather  think  the  presbytery  had  a  right  to  decide.  It  is  called 
jurisdiction,  and  no  doubt  the  presbytery  proceed  by  calling  t^e  heritors ;  but  there  is 
nothing  in  the  Act  to  authorise  this.  All  it  enacts  is,  that  the  heritors  shall  be  obliged 
to  build  a  competent  manse,  and  that  this  shall  be  at  the  sight  of  the  bishop.  It  is 
merely  by  intimation,  not  by  citation,  that  the  heritors  are  called ;  though  no  doubt  the 
presbytery  pronounce  a  decree.  The  presbytery  have  been  allowed  to  exercise  similar 
powers  as  to  churches  without  jurisdiction  derived  from  any  source,  their  sentence  being 
just  taken  as  the  best  way  of  bringing  the  question  before  this  Court.  As  to  a  manse, 
to  be  sure,  the  presbytery  cannot  ascertain  whether  the  minister  has  a  right  independent 
of  the  Act  1663 ;  and,  if  there  is  any  question  of  his  right,  it  must  be  judged  of  by  this 
Ck>urt.  But  if  he  has  a  clear  right  aliunde,  which,  in  my  opinion,  is  the  case  here,  I  am 
rather  inclined  to  think  that  the  presbytery  may  judge. 

Lord  Pitmilly. — The  objection  to  the  competency  appears  to  me  insurmountable. 
It  has  been  decided  that  the  minister  has  no  right  to  a  manse  under  the  Act  1663, 
which  judgment  is  now  final.  How  is  it  possible  to  maintain  that  the  presbytery  had 
any  right  to  decide  % — I  do  not  say  jurisdiction.  I  do  not  know  of  any  power  they 
have  to  inquire  into  a  right  to  a  manse  except  under  the  statute ;  and,  therefore,  in  a 
suspension  of  their  judgment,  I  am  not  entitled  to  judge  of  a  claim  to  a  manse  rested 
upon  specialties,  in  relation  to  which  they  had  no  power  or  jurisdiction. 

The  Lord  Justice-Clerk  concurred  with  Lord  Olenlee. — Lord  AUoway,  as  being  an 
heritor  in  the  parish,  having  declined  to  judge  in  the  cause,  the  Court  was  equally 
divided ;  and  the  opinion  of  Lord  Oringletie  being  required,  his  Lordship  gave  it  in 
favour  of  the  suspenders. 

The  Court  accordingly  sustained  the  objection,  and  dismissed  the  process. 

[Reversed,  2  W.  &  S.  600 ;  4  S.RR.  (H.L.)  957.] 


No.  216.        F.C.  N.S.  VIL  872.     23  June  1825.     1st  Div.— Lord  Eldin. 

Common  Agent  in  Ranking  of  Parton,  Pursuer. —  Whigham. 

David  Ramsay,  W.S.,  Defender. — P.  Shaw, 

Heritable  and  Moveable. — A  bond  of  provision  payable  after  the  death  of  the  granter, 
and  bearing  a  clause  of  annualrent^  becomes  heritable  after  the  term  of  payment,  in  a 
question  between  husband  and  wife,  although  married  during  the  life  of  the  granter. 

Miss  Agnes  Gordon,  proprietrix  of  the  estate  of  Crogo,  was  married  to  Mr. 
Glendonwyn  of  Parton.  Subsequently  to  the  marriage,  she  conveyed  the  estate  of 
Crogo  to  her  husband,  reserving  to  herself  the  liferent ;  and  **  declaring  that  the  said 
William  Glendonwyn  and  bis  foresaids,  by  his  or  their  acceptance  of  these  presents, 
shall  become  liable  in  payment  of  all  debts  payable  by  me  at  the  time  of  my  decease, 
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and  of  the  provisions  settled  or  to  be  settled  by  me  upon  my  children."  The  proeaxmioiy 
of  resignation,  the  obligation  to  infeft,  and  the  precept  of  sasine,  bear  express  referenes 
to  the  '^reservation  and  declaration  above  written."  Mr.  Olendonwyn  was  infeft  on 
that  conveyance.  A  few  weeks  afterwards,  Mrs.  Olendonwyn,  in  exercise  of  the  above 
reservation,  with  consent  of  her  husband,  executed  a  bond  of  provision,  by  which  she 
bound  herself  to  pay  L.1250  to  each  of  her  daughters,  **and  that  within  twelve  miMiths 
next  after  the  longest  liver  of  us  two,  me  or  my  said  husband,  their  father,  with  a  fifth 
part  of  the  principal  sum  of  liquidate  penalty,  in  case  of  failure,  tc^ther  also  with  ths 
due  and  ordinary  annualrent  of  the  said  principal  sum  to  each  respectively,  from  and 
after  the  time  of  the  decease  of  the  longest  liver  of  us  two,  me  or  my  said  husband, 
their  father,  to  the  foresaid  time  of  payment ;  and  yearly,  termly,  and  proportionally 
thereafter,  until  payment"  The  bond  of  provision  contained  a  declaration,  "  that  it 
shall  not  be  competent  to  any  of  my  said  children  to  assign  any  part  of  their  reapectiTe 
provisions,  during  the  life  of  either  of  us,  their  parents,  without  consent^"  &c.  In 
farther  exercise  of  the  reserved  power,  these  provisions  were  afterwards  increased,  Li.100 
being  added  to  the  provisions  of  each  of  two  of  the  daughters,  and  L.600  added  to  the 
remaining  one. 

One  of  the  daughters  was  married  to  Mr.  Scott,  who  purchased  the  estate  of  Crogo 
from  Mr.  Olendonwyn  for  L.  1 2,000,  for  which  [873]  he  granted  his  personal  bond.  In 
the  year  1809,  Mr.  Scott  purchased  the  estate  of  Parton,  from  Mr.  Olendonwyn,  for  the 
8um  of  L. 60,500,  which  price,  it  was  expressly  declared,  should  form  a  real  burden  on 
the  estate.  Mr.  Olendonwyn  died  before  executing  a  conveyance  in  favour  of  Mr. 
Scott,  and  before  the  term  of  payment  of  the  personal  bond  for  the  price  of  Groga  Mr. 
Scott  being  unable  to  pay  the  price  of  the  estate,  this  process  of  ranking  and  sale  was 
brought  at  the  instance  of  one  of  Mr.  Olendonwyn's  creditors.  A  proce^  of  mnltiple- 
poinding  had  also  been  brought  for  dividing  the  price  of  the  estate  of  Crogo,  as  due  by 
Mr.  Scott's  personal  bond,  in  the  course  of  which  that  price  was  wholly  applied  in 
extinction  of  Mr.  Olendonwyn's  own  debts.  No  claim  was  made  on  the  part  of  any  of 
the  daughters  uuder  the  bond  of  provision. 

Mrs.  Scott,  with  consent  of  her  husband,  having  assigned  to  Mr.  David 
Ramsay,  W.S.,  the  sums  due  to  her  by  the  bond  of  provision  and  codicil  executed  by 
her  mother,  Mr.  Ramsay  lodged  an  interest  in  the  ranking,  and  claimed  "  to  be  preferred 
in  his  proper  place  upon  the  fund  in  medio,  for  the  principal  sum  of  L.1350  and 
interest"  To  this  claim  the  common  agent  stated  the  following  objection  ; — *'  The  bond 
appears  to  be  merely  a  personal  bond  that  fell  under  the  jvs  mariti  of  the  husband  of 
Mrs.  Scott ;  and,  therefore,  will  be  compensated  to  its  full  extent  by  the  large  balance 
due  of  the  price  of  the  estate  by  Mr.  Scott,  to  account  of  which  it  will  be  credited." 
The  Lord  Ordinary  repelled  the  objection,  and  sustained  the  claim. 

The  common  agent  brought  the  Lord  Ordinary'6  interlocutor  under  the  review  of  the 
Court,  and  pleaded — 

That  the  bond  is  framed  in  the  usual  form  of  a  personal  bond.  It  contains  no 
obligation  to  infeft,  and  no  declaration  that  the  provisions  should  form  a  burden  npon 
the  estate.  It  is,  therefore,  purely  a  personal  bond  containing  merely  a  personal 
obligation  on  the  part  of  the  parents  to  pay  their  children  certain  provisions  at  a 
stipulated  term.  It  is  true  that  the  bond  proceeds  on  the  narrative  of  Mrs.  Olen- 
donwyn's  reserved  power  in  the  conveyance  of  the  estate  to  her  husband;  but  that 
circumstance  can  never  alter  the  nature  of  the  bond  which  was  actually  granted.  As 
none  of  the  daughters  made  a  claim  in  the  multiplepoinding  of  the  price  of  Crogo,  it  is 
clear  they  considered  their  right  merely  a  personal  one,  otherwise  they  would  have  made 
such  a  claim ;  and  would  have  been  preferred  to  all  Mr.  Olendonwyn's  personal  creditors. 

Even  as  regards  the  rights  of  husband  and  wife,  this  bond  cannot  be  considered 
heritable.  The  provisions  were  not  payable  till  twelve  months  after  the  death  of  the 
longest  liver  of  the  granters,  bearing  interest  only  from  the  date  of  the  death  of  the 
longest  liver  of  them.  Now  Mrs.  Scott  was  married  during  the  life  of  the  father  and 
mother,  consequently  before  the  term  [874]  of  payment  of  either  principal  or  interest  in 
the  bond.  By  the  marriage,  there  was  a  complete  communion  of  goods  between  the 
spouses ;  and  it  has  been  decided,  that  bonds  payable  at  a  distant  or  uncertain  day,  and 
bearing  a  clause  of  annual  rent,  although  heritable  after  the  term  of  payment  of  principal 
and  interest,  yet,  before  that  term,  are  moveable  to  all  parties.  In  ^is  case,  the  bond 
being  moveable  at  the  dale  of  the  marriage  (which  is  the  only  test  that  can  be  applied 
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tio  it,  to  ascertain  whether  in  its  nature  it  is  heritable  or  moyeable)  it  necessarily  and 
immediately  fell  under  the  husband's  jtM  mariti.  The  rights  of  the  husband,  from  the 
^Late  of  the  marriage,  took  efifect  instantly  by  the  operation  of  the  law,  and  coidd  not  be 
suspended  till  the  term  of  payment  of  the  bond. 

There  can  be  no  doubt  that,  prior  to  the  statutes  1641,  c.  57,  and  1661,  c.  32,  1661, 
c.   42,  this  bond  would  iiave  been  held  moveable,   and  subject   to  the  husband's 
"^tia  mariti.     It  was  so  decided  in  the  case  of  Nicolson  and  Lyle  against  Lyle,  15th  June 
1627,  Durie.     But  these  statutes  have  no  reference  to  bonds  before  the  term  of  pay- 
ment of  principal  or  interest;   they  only  ascertain  their  character  after  the  term  of 
payment  has  arrived ;  in  which  case,  they  become  heritable  as  to  the  rights  of  husband 
and  wife.     This  is  explained  by  Sir  George  M'Kenzie,  b.  ii.  tit.  2  ;  and  also,  by  Stair, 
b.  ii.  tit.  1,  sect.  4,  and  b.  iii.  tit.  4,  sect.  24,  and  also  tit.  8,  sect.  47 ;  and  the  same  is 
confirmed  by  Erskine,  b.  ii.  tit.  2,  sect.  9  and  10.     All  these  authorities  agree  in  opinion 
that  under  the  statutes  bonds  only  become  heritable  after  the  term  of  payment  has 
arrived.     And   the  following  decisions   have  been  to  the  same  effect;  Gray  against 
Gordon,  3l8t  July  1666,  Dirleton;  Dick  against  Kerr,  26th  June  1668,  Stair;  Meuse 
Hgainst  Executors  of  Craig,  22d  November  1748,  KUk  ;  Corrie  against  Philp,  27th 
February  1766. 

By  these  authorities,  this  bond  was  moveable,  and  fell  under  the  jtu  mariti  at  the 
date  of  the  marriage,  the  term  of  payment  not  having  arrived ;  and  the  character  of  the 
bond  being  thus  fixed,  the  right  of  Mr.  Scott's  creditors  cannot  be  affected  by  the  circum- 
stance of  the  term  of  payment  having  arrived  subsequently. 

Answered  for  Mr.  Eamsay — It  is  not  necessary  to  enter  into  the  question  whether 
the  mere  existence  of  a  clause  of  annualrent  is  not  sufficient  to  make  a  bond  heritable 
in  a  question  between  husband  and  wife  (as  to  which  the  authorities  both  prior  and 
posterior  to  the  statute  are  somewhat  conflicting),  for  it  is  admitted,  that  subsequent  to 
the  term  of  payment  the  bond  becomes  heritable ;  and  this  is  sufficient  for  the  decision 
of  the  present  case.  The  petitioner  arrives  at  the  conclusion  that  this  bond  is  moveable, 
by  assuming  that  the  question  is  to  be  judged  of  as  at  the  period  of  the  solemnization  of 
the  marriage ;  whereas  it  is  laid  down  by  every  authority,  that  it  is  at  the  date  of  the 
dissolution  alone,  when  the  rights  either  of  the  surviving  husband  [875]  or  wife,  or  their 
representatives,  fall  to  be  ascertained.  At  the  date  of  the  marriage,  the  right  in  Mrs. 
Scott  had  not  vested,  as  the  bond  was  mortis  causa^  and  subject  to  revocation ;  and, 
therefore,  it  could  not  be  transferred  to  Mr.  Scott  y^re  mariti.  But  it  is  the  period  of 
dissolution,  and  not  that  of  the  solemnization,  that  is  to  be  regarded ;  and  as  Mirs.  Scott 
has  survived  the  term  of  payment,  the  case  may  be  viewed  as  if  this  was  an  attempt  on 
the  part  of  Mr.  Scott's  creditors  to  attach  the  bond  after  her  death,  as  having  fallen 
under  the  jtis  mariti.  In  all  our  authorities,  the  question  whether  a  bond  is  heritable 
or  moveable,  as  between  husband  and  wife,  is  discussed  upon  the  assumption  of  the 
death  of  one  of  the  spouses;  Hope's  Minor  Practicks,  pp.  159-161.  It  is  plain,  also, 
from  the  terms  of  the  Act  1641,  which  makes  arrangements  for  the  rights  of  the  relict, 
orphans,  and  fatherless  children,  that  it  was  the  dissolution  of  the  marriage  that  was 
contemplated ;  and  it  was  with  the  same  objects  in  view  that  the  subsequent  statute 
1661  was  passed;  and  Stair,  Bankton,  and  Erskine,  treat  of  the  subject  as  in  a  question 
when  the  rights  of  parties  arise  upon  the  dissolution  of  the  marriage ;  and  the  same  is 
the  case  in  all  the  decisions  quoted  by  the  petitioner,  which  related  to  questions  of 
Buccession  alone. 

If  the  bond  had  been  to  Mr.  Scott,  and  he  had  died  after  the  term  of  payment,  Mrs. 
Scott  could  not  have  claimed  any  right  to  a  share  in  the  bond  jure  relictce.  Now,  Mrs. 
Scott  has  survived  the  term  of  payment ;  and  upon  the  same  principle,  if  she  were  now 
to  die,  Mr.  Scott's  creditors  could  not  attach  this  bond,  which  had  become  heritable  by 
her  surviving  the  term  of  payment.  This  point  was  decided  in  the  late  case  of  Lowthian 
Boss  against  Graham,  14th  November  1816. 

Farther,  Mrs.  Glendonwyn  expressly  burdened  the  conveyance  of  the  property  with 
the  provisions  she  might  make  to  her  children ;  and  it  was  in  exercise  of  this  power 
that  the  bond  was  granted.  This  sufficiently  indicates  the  intention  of  the  grantor,  that 
it  should  be  a  burden  on  the  lands ;  and  a  right  of  property  of  a  moveable  nature  may  be 
made  heritable  by  the  destination  or  intention  of  the  granter ;  Ersk,  b.  ii.  tit.  2,  sect.  14. 

The  Court  adhered. 

[S.C,  4  S.  110.] 
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No.  217.    F.C.  N.S.  VII.  876.     26  June  1826.     let  Div.— Lord  Moadowbank. 

Andrew  Boog,  Pursuer. — Forsyth. 

Robert  Jamieson,  Defender. — Pyper. 

Cautioner — Benefit  of  Diacumon, — Found  not  to  relieve  a  subsidiary  cautioner  for  a 
year's  rent,  payable  half-yearly,  that^  with  the  knowledge  of  the  principal  cautLoner, 
the  first  half-year's  rent  had  been  recovered  from  the  tenant  in  virtue  of  a  aequesta- 
tion  and  sale  of  his  effects,  without  intimation  to  the  subsidiary  cautioner. 

The  pursuer,  Andrew  Boog,  having  become  cautioner  to  Andrew  MiUigan'a  landUnd 
for  a  year's  rent,  obtained  from  the  defender,  Mr.  Jamieson,  the  following  obligation  d. 
relief. — "  \(^th  July  1823. — Sir,  Whereas  you  have  become  security  for  the  current  rent 
of  Mr.  Andrew  Milligan's  shop  to  the  extent  of  L.40  sterling,  I  hereby,  in  the  event  of 
your  being  called  upon  for  the  same,  agree  and  bind  and  oblige  myself  to  free  and 
relieve  you  thereof." 

MilUgan  having  become  unable  to  pay  his  half-year's  rent  due  at  the  term  of 
Martinmas  1823,  the  landlord  applied  for  a  sequestration  in  virtue  of  his  right  of 
hypothec,  and  recovered  enough  to  discharge  the  half-year's  rent 

At  Whitsunday  1824,  Milligan  being  again  unable  to  pay  his  rent,  and  being  indeed 
bankrupt,  the  landlord  applied  to  the  pursuer  as  cautioner,  who,  again,  applied  for  relief 
to  Mr.  Jamieson  upon  the  ground  of  the  above  missive;  but  Mr.  Jamieson  having 
declined  to  interfere,  the  present  action  of  relief  was  raised  against  him. 

The  defences  were,  1^,  That  there  was  no  evidence  of  the  principal  debtor  having 
been  discussed.  2(^y,  That  the  defender  could  not  be  required  to  make  payment  till 
the  pursuer  first  shewed  that  he  himself  had  made  payment  to  the  landlord ;  and,  3dfy, 
That  the  pursuer  was  bound  to  have  given  the  defender  notice  of  Mr.  Milligan'a  failure 
to  pay  the  debt  at  the  proper  terms,  and  of  the  alleged  demand  upon  himself ;  so  that 
the  defender,  on  paying  the  landlord,  might  have  had  it  in  hiiB  power  to  take  an 
assignation  to  the  debt,  and  use  the  proper  measures  for  recovering  the  amount  from 
Milligan. 

[877]  The  Lord  Ordinary  sustained  the  defences,  and  assoilzied  the  defender. 

In  a  petition  against  this  interlocutor,  Boog  pleaded — 1.  That,  in  point  of  fut, 
Milligan,  the  principal  debtor,  was  discussed  by  die  proceedings  at  Martinmas  1823; 
but  that,  in  a  question  with  the  pursuer,  there  was  no  room  for  the  benefit  of  discussion. 
He  was  not  the  creditor,  but  merely  a  cautioner,  who  held  from  tbe  defender  an  obliga- 
tion to  relieve  him  of  his  cautionary  obligation.  The  obligation  was  to  relieve  Uie 
pursuer,  in  the  event  of  his  being  called  upon  for  the  rent  The  call  had  been  made ; 
and  the  defender  was  bound,  by  the  express  terms  of  his  obligation,  to  relieve  the 
pursuer  of  that  call. 

2.  It  was  not  necessary  for  the  pursuer  to  have  paid  the  debt,  before  he  was  entitled 
to  claim  relief.  What  he  concludes  for  is,  that  the  defender  should  be  ordained  "  to 
free  and  relieve  the  pursuer  of  his  cautionary,  or  to  pay  the  amount  of  that  obligation." 
Let  the  defender  relieve  the  pursuer  of  this  debt  or  obligation,  and  he  will  ask  no  pay- 
ment ;  Ersk,  b.  iii.  tit  3,  sect  66. 

3.  With  regard  to  the  proceedings  at  Martinmas  1823,  the  defender  had  as  good 
access  to  know  what  was  going  on  as  the  pursuer  had.  The  pursuer  did  all  that  he  was 
bound  to  do.  As  soon  as  he  was  himself  called  upon  to  make  payment  at  Whitsunday 
1824,  he  intimated  that  caU  to  the  defender.  He  was  bound  to  no  active  diligence. 
With  regard  to  the  landlord,  he  was  a  cautioner ;  but,  with  regard  to  the  defender,  his 
situation  was  this,  that,  if  called  upon  to  pay  Milligan's  rent,  he  was  entitled  to 
immediate  protection  and  relief. 

Answered — \st,  No  sequestration  took  place  at  Whitsunday,  and  no  proceedings 
were  adopted,  on  the  part  of  the  landlord,  for  the  discussion  of  Milligan,  the  principal 
debtor,  for  the  rent  then  due,  which  is  the  rent  now  pursued  for ;  but,  until  Milligan 
was  discussed,  it  is  plain  that  the  pursuer,  his  cautioner,  could  not  be  called  upon  to 
pay  the  amount,  and  consequently  he  was  not  entitled  to  operate  relief  against  the 
defender  upon  the  letter  in  question.     He  had  not  been  legally  called  upon  to  pay  the 
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amount  of  the  rent;  and  the  defender's  obligation  to  relieve  him  never,  therefore, 
became  prestable. 

2d,  The  want  of  intimation  to  the  defender  of  the  change  of  circuniBtances  that 
took  place  at  Martinmas  was  of  itself  sufficient  to  liberate  him  from  his  obligation  for 
the  succeeding  half-year.  The  sequestration  produced  a  decided  alteration  of  circum- 
stances radiciJly  affecting  the  defender's  rights  and  his  security  under  the  obligation 
which  he  had  granted.  It  was  a  subordinate  cautionary  obligation,  but  of  equally  strict 
interpretation  as  the  principal  one  granted  by  the  pursuer  himself  for  Milligan ;  and  the 
defender  was  entitled  to  equal  advantage  for  securing  [878]  his  relief.  The  pursuer  was 
bound,  not  merely  to  avoid  everything  by  which  that  relief  might  be  excluded  or 
impaired,  but  to  afford  him  every  reasonable  facility  for  securing  it.  He  ought,  there- 
fore, at  least  to  have  intimated  to  the  defender  the  sequestration  which  was  carried  on 
at  Martinmas,  so  as  to  put  it  in  his  power  to  take  such  steps  as  he  thought  necessary  for 
his  own  behoof ;  JSrsk,  b.  iii.  tit.  3,  sect  66. 

Tlie  Gouri  altered  the  interlocutor  complained  of;  repelled  the  defences;  and 
decerned  in  terms  of  the  libel ;  and  found  the  defender  liable  in  expences. 

[S.C.,  4  S.  118.] 


No.  219.     F.C.  N.S.  VIL  879.     28  June  1825.     Ist  Div.— Lord  Meadowbank. 

John  P£abson  and  Others,  Pursuers. —  Whigham. 

John  Corrie  and  Others,  Defenders. — Marshall. 

T&ftament. — A  bequest  being  left  to  the  heirs  of  the  testator's  sister,  her  children  alive 
at  the  testator's  death  were  preferred,  although  their  mother  was  still  alive,  and  had 
grandchildren  by  a  daughter  deceased. 

The  will  of  the  deceased  William  Boyle  contained  the  following  bequests: 
''  ImprimiSy  I  bequeath  to  my  sister  Helen,  now  or  lately  of  Penpont,  in  the  county  of 
Dumfries,  the  sum  of  L.1000  sterling  money,  for  her  use  during  her  lifetime ;  L.800 
sterling  of  which,  at  her  death,  to  revert  to  the  lawful  heirs  of  my  sister  Elizabeth,  now 
or  lately  of  Penpont  aforesaid.  Secondly,  I  bequeath  to  my  sister  Elizabeth,  now  or 
late  the  wife  of  Walter  Pearson,  the  sum  of  L.800  for  her  own  use  and  benefit." 
"  StxlJUy,  I  bequeath  the  whole  of  the  residue  of  my  property  in  Oreat  Britain,  the 
West  Indies,  or  elsewhere,  to  the  lawful  heirs  of  my  sister  Elizabeth  before  mentioned, 
share  and  share  alike."  This  will,  which  contained  aJso  a  nomination  of  [880]  executors, 
was  in  the  English  form,  and  was  executed  at  Trinidad,  where  the  deceased  had  carried 
on  business  for  several  years.  It  was  found  in  his  repositories  at  his  death,  which  took 
place  at  Liverpool. 

The  executory  funds  being  realised,  and  the  greater  part  of  the  special  legacies  hav- 
ing been  paid,  the  question  arose,  who  were  entitled  to  the  residue  of  the  estate,  and  to 
the  L.800  of  the  legacy  liferented  by  Helen,  in  the  character  of  heir  of  the  testator's 
sister,  Elizabeth  (Mrs.  Pearson)  she  being  still  alive.  For  ascertaining  this,  the  present 
process  of  multiplepoinding  was  raised  in  the  name  of  the  surviving  executor,  in  which 
two  sets  of  claimants  appeared:  1.  John  Pearson  and  the  other  children  of  Mrs. 
Elizabeth  Pearson  who  were  alive  at  the  date  of  the  testator's  death.  2.  John  Corrie 
and  other  children  of  James  Corrie  and  Elizabeth  Pearson,  one  of  the  daughters  of  Mrs. 
Elizabeth  Pearson,  the  testator's  sister. 

Pleaded  for  the  former — That  they  were  the  only  children  of  the  testator's  sister  at 
the  period  of  his  death.  She  had  had  no  children  since  that  period;  and  from  her  time  of 
life  there  was  no  probability  of  her  having  more.  That  it  was  the  testator's  intention 
they  should  succeed  to  the  residue  of  his  estate — 1.  From  his  having  so  expressed  his 
intention  during  his  life,  and  his  having  been  at  the  expence  of  sending  two  of  the 
claimants  to  a  boarding  school,  and  given  them  an  education  much  above  their  father's 
means  and  station  in  life— 2.  Being  resident  at  Trinidad  at  the  time  he  executed  his 
settlement^  he  was  uncertain  whether  his  sister  was  then  alive ;  and,  therefore,  by  the 
expression,  '^  lawful  heirs  of  my  sister  Elizabeth,"  he  meant  those  children  who  would 
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at  the  time  of  his  death  be  her  heirs  iu  the  event  of  her  decease  a^ — 3.  The  testator's 
property  was  all  moveable ;  and,  therefore,  it  could  not  be  his  intention  to  perpetoate 
the  succession  in  favour  of  any  particular  series  of  heirs.  The  residue  of  his  property 
was  to  be  divided  among  his  sister^s  heirs,  share  and  share  alike,  from  which  he  must 
have  anticipated  that  more  than  one  individual  would  benefit  by  the  succession ;  and  as 
in  his  will  he  expressly  requests  "  that  the  business  should  be  brought  to  as  speedy  a 
close  as  possible,"  he  never  could  contemplate  the  postponement  of  the  distribution  of 
his  funds,  or  delay  in  the  execution  of  his  will  till  the  death  of  his  sister  Elizabeth — L 
There  is  no  condition  or  contingency.  It  is  a  direct  bequest  to  persons  who  are  in 
existence  at  his  death,  when  his  will  is  to  receive  effect.  There  is  no  trust  created ;  so 
directions  to  his  executors  as  to  the  disposal  of  the  residue  in  the  meantime.  The 
bequest  is  free  from  every  condition,  and  is  conceived  in  precisely  the  same  terma  as  the 
other  special  legacies  in  the  settlement 

Testamentary  deeds  always  receive  a  favourable  construction ;  and  the  intention  of 
the  testator,  even  although  the  language  be  ambiguous,  will  always  be  given  effect  to ; 
Ersk.  b.  iii.  tit  9,  [881]  sect  14.  In  the  present  case,  Mr.  Boyle's  intention,  as  appear- 
ing from  the  education  of  two  of  the  claimants,  and  the  terms  of  his  settlement,  seems 
clearly  to  have  been,  that  the  children  of  his  sister,  Elizabeth,  alive  at  the  time  Uie  will 
took  effect,  were  to  succeed  to  the  residue  of  his  property. 

Pleaded  for  Corrie  and  other  grandchildren  of  Mrs.  Elizabeth  Pearson,  the  testator^s 
sister — That  the  legatees  not  being  expressly  named  in  the  settlement,  but  only 
described,  the  question  is,  to  what  class  of  persons  that  description  is  applicable  f  No 
person  can  assume  the  character  of  lawful  heir  to  Elizabeth  Boyle,  so  long  as  she  is  alive. 
Although  the  term  Tieir  is  flexible,  it  never  means  the  connexion  between  two  persons 
existing ;  the  cmoexion  expressed  by  that  term  is  between  the  dead  and  the  living.  No 
person  can  be  sure  that  he  will  be  the  heir  of  a  person  still  alive.  Therefore,  the  other 
claimants  are  not  entitled  to  describe  themselves  as  Elizabeth  Boyle's  lawful  heirs ;  that 
description  may  never  apply  to  them.  She  may  survive  them  all,  and  her  grandchildren 
may  alone  be  entitled  to  that  character.  The  class  of  persons  expressly  described  in 
the  testament  cannot  yet  be  ascertained  ;  and  it  was  to  them  alone  the  testator  left  the 
residue  of  his  property ;  and  there  is  no  room  for  an  implication  that  the  testator 
entertained  any  intention  different  from  what  he  has  actually  expressed.  Although  he 
expresses  a  wish  that  his  affairs  should  be  wound  up  as  soon  as  possible,  yet  he  adds  in 
his  settlement,  that  this  should  be  done*"  without  prejudice  to  either  party."  He  never 
could  mean  to  describe,  as  the  heirs  of  his  sister,  persons  to  whom  that  description  is 
not  applicable,  or  to  wish  that  his  affairs  should  be  wound  up  before  that  contingency 
happened,  from  which  alone  it  could  be  discovered  who  were  the  persons  entitled  to  the 
character  of  those  whom  he  wished  to  succeed  to  the  residue  of  his  fortune.  Therefore, 
the  fund  in  medio  ought  not  to  be  paid  so  long  as  the  testator's  sister  is  alive ;  but 
ought,  in  the  mean  time,  to  be  preserved  for  behoof  of  the  person  or  persons  to  whom 
the  character  of  his  heir  may  truly  belong. 

The  Gourif  on  advising  informations,  were  of  opinion  that  it  was  clearly  the  testator's 
intention  that  the  children  of  his  sister  alive  at  his  death  should  be  entitled  to  the 
residue  of  his  fortune,  and  also  to  the  reversion  of  the  legacy  to  his  sister  Helen.  These 
claimants  were  therefore  preferred. 

[S.C,  4  S.  120.] 


No.  224.     F.C.  N.S.  VII.  899.     5  July  1825.     2nd  Div.— Lords  PitmiUy  and  Eldin. 

Stewart  M*Kknzib,  Pursuer. — Rutherfoprd. 

Rev.  William  M'Rae,  Minister  of  Barvas,  Defender. — Sir  John  ConnM, 

Qlebe, — In  a  Highland  district,  where  it  is  the  custom  to  send  the  cattle  to  the  hill 
pasture  during  part  of  the  year,  found  that  in  the  designation  of  grass,  instead  of  an 
arable  glebe,  the  minister  is  only  entitled  to  such  portion  of  the  low  ground  as, 
together  with  a  corresponding  proportion  of  hill  pasture,  shall  afford  sixteen  aoums  of 
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grass  throaghont  the  year ;  and  that  in  such  designation  the  preshytery  are  not  hoond 
to  exclude  interjected  patches  of  arable  land. 

Found  that  each  soam  of  grass  must  be  sufficient  for  the  pasture  of  a  cow  with 
her  calf  until  a  year  old. 

The  presbytery  of  Lewis  having  designed  to  the  minister  of  Barvas  sixteen  soums  of 
grass  in  lieu  of  an  arable  glebe,  a  reduction  was  brought  by  Mrs.  Stewart  M*Kenzie  on 
the  ground,  Isi,  That  the  designation  contained  all  the  old  arable  land  on  the  farm  of 
Baryas,  which  had  been  cultivated  for  a  great  length  of  time,  and  was  then  under 
cultivation  as  an  arable  farm.  2(2,  That  the  designation  was  erroneous  and  nimioua, 
in  as  much  as  the  presbytery  had  designed  from  the  arable  land,  instead  of  the  grass 
land,  and  that  they  had  taken  the  best  land  from  the  centre  of  the  farm,  leaving  the 
rest  of  comparative  little  value  ;  and,  Sd,  That  the  presbytery  had  made  the  designation 
on  the  assumption  that  a  soum  of  land  was  a  portion  sufficient  to  maintain  a  cow  and 
her  follower  for  a  year,  whereas  the  legal  standard  of  the  soum  was  what  was  sufficient 
to  maintain  the  cow  alone,  or  ten  of  the  original  sheep  of  the  country. 

After  some  procedure,  Lord  Pitmilly,  Ordinary,  remitted  to  Thomas  Laurie,  land- 
valuator,  to  inspect  the  ground,  and  to  report  his  opinion  as  to  the  points  in  dispute 
between  the  parties,  as  stated  in  the  condescendence  and  answers.  Mr.  Laurie  reported 
in  general,  Isty  That  there  were  not  four  contiguous  acres  of  arable  ground  immediately 
adjoining  to  the  church  and  manse  fit  for  the  operations  of  the  plough  and  for  an  arable 
glebe  to  the  minister ;  that,  though  part  of  it  had  been  under  cultivation,  the  soil  was 
too  unproductive  for  being  profitably  occupied  as  arable  [900]  ground.  2J,  That  the 
lands  designed  are  sufficiently  commodious  for  pasturage,  and  the  least  detrimental  to 
the  farm  of  Barvas.  3<i,  After  examining  witnesses,  he  reported  that  the  designed 
ground  is  sufficient  for  the  keep  of  sixteen  soums  as  designed  by  the  presbytery  without 
hill  pasture,  and  that  this  is  not  more  than  sufficient  for  that  purpose.  itJij  Without 
giving  an  opinion,  he  stated,  that  the  two  witnesses  examiued  had  deponed  that,  in  the 
parish  of  Barvas  and  district  of  Lewis,  a  soum  is  considered  to  be  the  keep  of  a  cow 
and  her  calf  till  the  latter  is  a  year  old ;  and,  when  the  cow  has  not  a  calf,  the  practice 
is  to  allow  the  stirk  or  year-old  to  go  with  the  cow  during  the  summer  and  harvest. 

Lord  Pitmilly  pronounced  an  interlocutor  approving  of  Mr.  Laurie's  report,  and 
thereby  finding  that  the  presbytery  did  right  in  including  in  the  designation  the  inter- 
jected pieces  of  land,  which,  though  occasionally  cultivated,  could  not  be  called  arable 
ground ;  and  he  further  found  that  the  presbytery,  in  designing  ground  in  lieu  of  an 
arable  glebe,  ought  to  have  designed  for  each  soum  a  quantity  of  ground  equal  to  pasture 
one  cow,  and  not,  as  was  done  by  them,  ground  equal  to  pasture  one  cow  and  a  calf  till 
the  calf  is  a  year  old. 

Lord  Eldin,  Ordinary,  altered  this  interlocutor,  so  far  as  to  find  that  the  presbytery 
had  no  right  to  include  arable  ground,  but  adhered  as  to  the  extent  of  a  soum. 

The  minisieT  petitionedf  ^nd  pleaded — 1.  From  the  report  by  Mr.  Laurie,  it  appears 
that  there  are  not  four  contiguous  acres  of  arable  ground  immediately  adjoining  to  the 
church  and  manse  fit  for  the  operation  of  the  plough,  and  for  an  arable  glebe  to  the 
minister,  from  the  number  of  large  stones  both  above  and  below  the  surface,  and  from 
the  fields  being  formed  into  ridges,  and  the  soil  removed  from  a  space  in  the  furrows, 
and  placed  in  the  middle  of  the  ridges  for  the  purpose  of  making  a  greater  depth  of  soil 
on  these  parts,  while  the  waste  baulks  between  every  two  ridges  are  overgrown  with 
grass  or  pasture ;  and  that,  even  if  the  stones  were  removed,  the  soil  is  too  unproductive 
for  being  profitably  occupied  as  arable  ground.  It  is  impossible  to  maintain  that  lands 
of  this  description  can  be  held  to  be  in  a  regular  state  of  tillage,  of  which  there  is  not  a 
quarter  nor  an  eighth  of  an  acre  in  continuation  under  crop,  or  that  can  be  ploughed 
without  interruption  from  vacant  wastes  or  large  stones  or  rocks ;  Efrskine,  b.  ii.  tit.  10. 
sect.  62 ;  Steel  against  Dairy mple,  27th  July  1748,  KUkerran,  voce  Glebe^  No.  1 ; 
Grierson  against  Ewart,  26th  June  1778;  Hodges  against  Bryce,  27th  February  1756; 
Thomas  against  Anderson,  22d  May  1810;  Dow*8  Appeal  Casea^  6th  July  1814. 

All  designations  under  the  Act  1606,  c.  7,  must  be  determined  on  the  same  principles 
as  under  the  Act  1663,  c.  21 ;  and  it  is  well  known  that,  in  all  cases  under  that  Act, 
every  kind  of  ground  has  been  held  to  be  pasturage,  and  so  capable  of  designation,  unless 
[901]  it  is  arable  in  the  proper  sense  of  the  word.  If  the  land  designed  be  proper 
arable  ground,  then  the  designation  must  be  rescinded ;  but  if  it  be  not  land  of  this 
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description,  the  truth  of  which  is  ascertained  in  this  case,  then  it  is  not  of  the  gfn%llwt 
conseqaence  though  patches  of  it  have  heen  occasionally  cultivated,  not  hy  the  plough, 
hut  hy  the  spade  or  other  instrument^  or  even  though  patches  have  heen  hrou^t  to  a 
proper  arable  state.  The  only  question  that  can  arise  is  whether  a  quantity  of  ground 
has  been  designed  exceeding  sixteen  soums. 

The  argument  that  the  ground  designed  is  as  good  arable  land  as  the  other  aiaUe 
land  in  the  island  of  Lewis  has  been  used  by  the  pursuer  without  attending  either  to 
the  meaning  or  spirit  of  the  Act  1606,  which  has  a  special  allusion  to  the  agricoliure  of 
the  borders  and  highlands,  and  subsumes  that  a  proper  arable  glebe  is  difficult  to  he  got^ 
and,  therefore,  enacts,  that  in  such  cases  soums  of  grass  shall  be  given.  In  estimating  an 
arable  glebe  by  the  number  of  acres,  it  is  plain  that  it  was  intended  by  law,  where  each 
glebes  were  to  be  had,  that  clergymen  in  different  quarters  of  the  countty  should  have 
glebes  of  nearly  equal  value ;  but  if  a  deigyman  were  obliged  to  accept  of  only  four  acres 
of  ground,  consisting  of  detached  patches  cultivated  at  great  expence,  and  producing  crops 
of  inferior  value,  he  would  be  in  a  more  degraded  and  subordinate  situation  tiian  it 
could  ever  be  meant  he  should  be  placed. 

II.  The  extent  of  a  soum  is  not  defined  either  in  the  Act  1606  or  by  any  of  our 
institutional  writers.  The  whole  foundation  for  the  rule  seems  to  be  a  note  annexed  to 
a  late  edition  of  Enkine^  b.  ii.  tit  10,  sect.  59,  that  *'  a  soum  is  a  quantity  of  ground 
sufficient  for  pasturing  ten  sheep  or  one  cow."  Although  this  may  be  virtually  correct, 
it  does  not  explain  precisely  what  is  meant  by  a  cow,  which,  when  connected  with  a 
soum  of  grass,  includes,  in  the  understanding  of  the  whole  highlands  of  Scotland, 
her  calf  for  a  certain  period.  This  is  proved,  as  to  the  island  of  Lewis,  by  the  evidenee 
taken  in  the  present  case ;  and  as  to  the  county  of  Argyle,  by  a  proof  taken  in  1797,  in 
a  process  in  this  Court  between  Campbell  of  Strachur  and  Campbell  of  Chapelvema.  It 
is  of  no  consequence  that  the  usage  with  respect  to  the  number  of  followers  of  a  oow 
differs,  which  is  a  question  of  a  different  nature  from  that  whether  a  soum  is  confined  to 
the  pasturage  of  a  cow,  or  extends  to  the  young  of  the  cow.  The  one  varies  in  different 
districts  of  the  country,  but  the  other  is  fixed  and  certain ;  and,  in  the  present  case, 
there  is  no  dispute  as  to  the  number  of  followers  included  under  the  cow,  as  aU  the 
witnesses  concur  in  saying  that  the  soum  of  grass  extends  to  the  pasturage  of  a  cow  and 
her  calf  till  the  calf  is  a  year  old.  The  Act  1606,  which  introduces  soums  of  grass  in 
lieu  of  an  arable  glebe,  has  a  special  reference  "  to  the  highlands,"  and,  of  course,  must 
refer  to  the  usage  of  that  part  of  the  country  respecting  the  extent  of  a  soum. 

[902]  Mrs.  M'Eenzie  anstoered — 1.  The  object  of  the  legislature,  Stai.  1572,  c  48. 
—1587,  c.  29.— 1593,  c  161.— 1606,  c.  7.— 1634,  c.  31.— 1649,  c.  45.-1663,  c.  21,  in 
providing  the  remedy  of  a  pasture  glebe  in  lieu  of  an  arable  one,  is  plainly  this,  that  the 
glebe  provided  to  the  minister  should  vary  according  to  the  agricultural  circumstances 
of  the  district  He  was  to  receive  four  acres  arable  where  the  land  was  generally  under 
the  plough,  or  the  equivalent  of  sixteen  soums  of  grass  in  the  grazing  districts,  where 
corn  and  other  industrial  crops  were  not  the  usual  or  proper  produce  of  the  lands.  The 
respondent  admits,  that  as  the  parish  of  Barvas,  is  not,  properly  speaking,  an  agricultural 
district,  the  minister  is  entitled,  under  the  Act  1606,  c.  7,  to  his  pasture  glebe  of  six- 
teen soums,  but  he  is  not  entitled,  under  a  pretended  designation  of  pasture  glebe,  to 
appropriate  to  the  benefice  almost  the  whole  ground  which  is  capable  of  being  cultivated 
of  an  extensive  farm  of  141  acres  at  least.  If  the  minister  wants  an  arable  glebe,  he 
should  take  his  four  acres  of  arable  land.  If  he  wants  a  glebe  of  sixteen  soums,  he 
ought  to  have  them  allotted  according  to  such  proportion  of  hill  pasture  and  low  ground 
as  is  usual  and  proper,  according  to  the  management  of  land  in  the  district 

It  is  of  great  importance  to  attend  to  what  is  the  usual  course  of  agriculture  in  this 
part  of  Scotland.  In  the  highlands,  generally,  and  in  such  a  district  as  this,  where  the 
soil  is  scanty  and  the  climate  severe,  the  capacity  of  a  farm  to  carry  stock  does  not 
depend  solely  upon  the  quantity  of  summer  pasture  it  yields,  but  is  limited,  in  a  great 
measure,  by  what  it  can  afford  of  a  winter  supply.  The  greatest  labour  is  bestowed 
upon  those  parts  of  the  land  which  afford  winter  food,  because  that  is  generally  scarce, 
and  the  summer  pasture  is  sufficiently  abundant  Accordingly,  every  sheltered  spot  of 
ground,  where  there  is  soil,  is  turned  up  either  with  the  plough  or  spade,  because  witii- 
out  the  assistance  of  the  crop,  though  it  may  be  indifferent,  the  hill  and  muir  pasture 
would  be  useless,  as  there  would  be  no  means  of  maintaining,  during  winter,  the  stock 
of  the  farm.     The  designation,  therefore,  in  this  case  would  be  to  include  within  the 
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sixteen  sonms  all  the  best  soil  and  sheltered  land  which  had  been  usually  cultivated, 
and  would,  in  fact,  be  designing  a  pasture  glebe  out  of  arable  land,  and  that  too  of  the 
highest  value  in  the  circumstances,  and  would  destroy  the  farm  of  Barvas,  by  occupying 
the  whole  of  the  land,  without  which  the  pasture  is  useless. 

It  may  be  true,  that  in  determining  the  land  out  of  which  the  pasture  glebe  of 
sixteen  soums  should  be  designed,  the  same  rule  must  be  followed  as  in  the  designation  of 
ministers'  grass,  under  the  Act  1663,  c.  21,  but  the  minister  would  not  have  been  en- 
titled to  the  glebe  designed  if  it  had  been  capable  of  being  regularly  ploughed  in  square 
fields,  and  with  different  periods  of  rest,  according  to  the  quality  of  the  soil  in  the 
different  spots.  He  might  have  been  entitled  to  a  pasture  glebe  even  in  these  cir- 
[903]  -cumstances,  if  the  land  was  cultivated  only  as  accessory  to  the  pasture ;  but  it  is 
directly  contrary  to  the  authority  of  the  cases  he  quotes,  that  he  would  have  been  en- 
titled to  have  his  poiture  glebe  designed  out  of  such  lands^  even  though  requiring  a  more 
expensive  mode  of  cultivation  than  the  plough.  The  word  "  arable  '*  in  the  statute  must 
be  construed  to  mean  land  capable  of  cultivation,  and  in  use  to  be  cultivated,  whether 
by  the  spade  or  plough,  otherwise  the  palpable  inconsistency  would  follow,  that  the 
protection  of  the  statute  was  withheld  from  land  which  was  of  the  greatest  value,  the 
ezpence  of  cultivation  being  the  best  proof  possible  of  the  value  of  the  land ;  Robertson 
against  Paton,  3d  March  1812.     ConneVs  Law  of  ParisheSy  &c.  app.  p.  396. 

The  glebe  is,  no  doubt,  to  be  made  convenient  to  the  minister,  but  not  to  the  emrrm 
lesion  of  the  proprietor  whose  land  is  designated,  especially  where  that  proprietor  is  the 
only  heritor  of  the  parish.  If  the  minister  be  entitled  to  a  pasture  glebe,  he  cannot 
reasonably  or  legally  object  to  take  his  pasture  in  the  same  circumstances  in  which  all 
other  pastures  are  of  the  same  extent ;  he  must  consent  to  take  it  partly  in  hill  pasture 
with  an  adequate  allowance  of  low  ground  for  the  winter  food.  It  would  be  manifestly 
unjust  to  have  the  glebe  designed  entirely  out  of  the  ground  usually  cultivated  for  winter 
food,  as  this  would  necessarily  render  useless  a  large  portion  of  hill  pasture  belonging  to 
the  heritor,  without  enabling  the  minister  to  maintain  more  stock,  for  the  soum  being 
meiasured  by  the  quantity  of  stock  the  land  can  maintain,  the  minister  will  have  sub- 
stantially the  same  benefit  from  whatever  land  the  glebe  is  designed. 

The  minister  mis-states  the  respondent's  argument,  when  he  states  the  objection  to 
be  that  the  arable  ground,  though  of  inferior  quality,  is  as  good  as  any  in  the  parish. 
The  argument,  which  is  quite  unanswerable,  is  that  the  minister  is  not  entitled,  in  the 
designation  of  a  pasture  glebe,  to  demand  that  it  shall  consist  entirely  of  land  capable 
of  being  cultivated,  more  especially  where  the  cultivation  of  that  land  is  absolutely 
necessary  to  render  the  summer  pasture  useful  or  valuable. 

11.  There  cannot  be  the  least  doubt  that  the  definition  of  a  soum  adopted  by  the 
presbytery,  as  including  a  cow  and  her  follower  till  the  latter  is  a  year  old,  is  quite  different 
from  the  common  understandiog  in  which  a  soum  is  held  to  be  a  portion  of  grass  suffi- 
cient for  the  maintenance  of  one  cow,  though  there  may  be  some  difference  in  the 
authorities  when  they  estimate  the  soum  by  sheep  arising  from  the  progressive  improve- 
ment in  the  breed  of  sheep;  Jamie»orC%  Scotch  Dictionary;  Erskiney  b.  ii.  tit.  10,  sect. 
59,  in  notis ;  Connd^a  Law  of  Parishes^  &c.  p.  345.  There  can  be  no  doubt  of  the 
meaning  of  the  word  soum  in  the  general  practice  when  it  is  employed  as  in  the  statute 
1606,  c.  7,  to  denote  a  certain  fixed  measure  of  land,  although  when  used  with  a  view 
to  ascertain  the  proportion  of  cattle  which  a  party  may  be  entitled  to  introduce  into  a 
common  pasturage,  the  calves  may  be  [904]  counted  along  with  the  cows.  In  the 
borders,  for  which,  as  well  as  the  highlands,  the  statute  was  mainly  intended,  a  soum  is 
literally  a  coVs  grass  ;  and  no  such  thing  is  heard  of  as  that  the  calf  should  be  permitted 
to  range  with  the  cow,  still  less  the  stirk  or  the  two  years  old. 

The  Court — *'  Find,  that  in  designing  ground  to  the  petitioner,  in  lieu  of  an  arable 
glebe,  the  presbytery  are  not  bound  to  exclude  interjected  patches  of  arable  ground,  but 
that  in  such  designations  it  is  necessary  to  have  reference  to  the  practice  of  the  country 
of  sending  the  cattle  to  the  hill  pasture  during  a  part  of  the  year ;  and  that  the  petitioner 
is  only  entitled  to  such  portion  of  the  lower  ground  of  the  farm  as,  together  with  a 
corresponding  proportion  of  hill  pasture,  shall  afford  sixteen  soums  of  grass  throughout 
the  year,  each  soum  being  sufficient  for  the  pasture  of  a  cow  with  her  calf  until  a 

year  old." 

[S.C,  4  S.  147 ;  cf.  M'NeUl  v.  NicoUony  6  S.  422.] 
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No.  225.     F.C.  N.S.  VII.  904.     8  July  1826.     let  Div.— Lord  Meadowbank. 

John  Pearson  and  Others,  Pursuers. —  Whigham. 

WiLLUM  Grikrson,  Defender. — J.  L  Henderson. 

Executor. — Found  that  an  executor  was  not  liable  for  the  solvency  of  a  TWilring 
Company,  in  which  be  had  allowed  the  executory  funds  to  remain,  and  which  was  the 
Banking  Company  with  which  the  testator  transacted  business,  and  which  was  of 
reputed  good  credit  down  to  tbe  time  of  tbeir  failure. 

Mr.  Boyle,  a  Scotchman,  carried  on  business  for  many  years  in  the  island  of 
Trinidad,  in  company  with  Mr.  Strickland,  under  the  firm  of  Boyle,  Strickland,  and 
Company.  In  1817  he  returned  to  Liverpool,  leaving  his  partner  Mr.  Strickland  to 
manage  the  business  at  Trinidad,  while  the  same  partners  carried  on  business  in  Liverpoolt 
under  the  firm  of  Strickland  and  Company.  Mr.  Boyle  died  in  1819,  leaving  a  will 
by  which  he  nominated  certain   executors,  and  directed  them,  after  paying  certain 

E906]  legacies,  to  give  over  the  residue  of  his  property  to  the  lawful  heirs  of  his  sister 
Elizabeth.  His  partner  Mr.  Strickland,  and  the  defender  Mr.  Grierson,  were  the  only 
accepting  executors.  Mr.  Boyle's  funds  consisted  chiefly  of  his  share  of  the  Company 
stock ;  and,  on  his  death,  bis  partner  came  to  Liverpool  for  the  purpose  of  winding  up 
the  affairs  of  the  Company.  Mr.  Grieraon,  with  some  of  the  residuary  legatees,  met  him 
there,  when  the  balance  due  to  Mr.  Boyle  was  ascertained,  and  most  of  the  special 
legacies  were  paid.  For  many  years,  Mr.  Boyle  and  the  Company  had  been  in  the 
practice  of  transacting  business  largely  with  Thomas  Worswick,  Sons,  and  Company, 
bankers  in  Lancaster.  The  legacies  were  paid  by  bills  through  that  bank,  where  the 
Company  funds  were  placed.  Some  doubts  having  existed  with  respect  to  some  of  the 
legacies,  the  executors  were  advised  by  counsel  that  they  should  execute  the  trust  only 
under  the  authority  of  a  court  of  equity  ;  and  a  bill  was  accord iogly  filed  in  chancery, 
for  the  purpose  of  bringing  the  doubtful  points  to  a  decision.  The  funds,  in  the  mean 
time,  remained  in  the  hands  of  the  bankers,  subject  to  the  order  of  Mr.  Strickland,  the 
only  surviving  partner  in  the  firm.  Before  much  progress  was  made  in  the  chancery 
suit,  Mr.  Strickland  died,  when  the  defender  again  went  to  Liverpool  to  settle  matters 
with  Mr.  Strickland's  executor,  from  whom  he  received  an  order  on  Worswick,  Sons, 
and  Company,  for  the  balance  due  to  Mr.  Boyle's  estate.  The  defender,  instead  of 
drawing  the  money  out  of  that  bank,  opened  an  account  with  them,  to  the  amount  of 
the  order,  in  his  own  name,  as  Mr.  Boyle's  executor. 

Sometime  afterwards,  and  while  the  chancery  suit  was  still  in  dependence,  intelligence 
was  received  that  Worswick,  Sons,  and  Company,  had  unexpectedly  stopped  payment 
Their  credit  before  that  had  been  of  the  first  kind,  and  remained  unshaken  up  to  the 
day  in  which  they  stopped  payment.  The  present  action  was  then  raised  at  the  instance 
of  the  children  of  the  testator's  sister  Elizabeth,  as  residuary  legatees,  against  the 
defender,  concluding  for  count  and  reckoning  of  his  intromissions  as  executor,  and  for 
payment  of  such  balance  as  might  be  found  due.  After  some  procedure,  the  Lord 
Oidinary  pronounced  this  interlocutor:  *' Finds,  that  the  defender  having  without 
necessity,  and  with  a  want  of  caution  equivalent  to  undue  and  culpable  negligence, 
vested  the  funds  belonging  to  the  estate  of  tbe  deceased  William  Boyle  on  the  personal 
.security  of  an  English  trading  Company,  has  thereby  rendered  himself  liable  to  make 
good  the  loss  which  would  otherwise  be  sustained  through  the  subsequent  failure  of  the 
said  trading  Company.  Therefore  decerns  against  him  for  the  sum  of  L.7554,  9&  9d. 
sterling ;  and  finds  him  liable  in  expences." 

The  defender  petitioned  against  that  interlocutor,  and  pleaded — 
The  funds  had  been  placed  in  the  hands  of  Worswick,  Sons,  [906]  and  Company  by 
Mr.  Boyle  himself,  and  not  by  the  petitioner ;  he  merely  continued  the  money  in  the 
same  banking  house  in  which  it  had  been  originally  deposited  by  the  testator  himself. 
During  the  life  of  Mr.  Strickland,  the  funds  were  exclusively  managed  by  that  gentle- 
man, who  was  not  only  an  executor,  but  the  surviving  partner  of  the  Company  which 
had,  for  many  year^,  done  business  with  the  same  bankers.  It  has  been  judicially 
admitted  by  the  pursuers,  that  that  bank  enjoyed  the  highest  credit  down  to  the  date 
when  they  stopped  payment.     There  was  no  undue  delay  in  dividing  the  executory 
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fonda  As  tbe  testator  had  been  domiciled  in  England,  his  funds  sitnated  there,'  and 
the  testament  executed  in  the  English  form,  the  defender  was  justified  in  taking  and 
following  the  opinion  of  English  counsel  with  regard  to  the  distribution  of  these  funds. 
He,  therefore,  brought  the  case  into  the  Court  of  Chancery ;  for  the  form  of  the  proceed- 
ing in  which  he  was  not  responsible.  Until  the  issue  of  that  suit,  no  division  could  take 
place  from  the  uncertainty  of  the  party  to  whom  the  payment  was  due  ;  and  tbe  question 
comes  to  be  whether,  in  these  circumstances,  tbe  defeoder  is  liable  for  having  allowed 
the  money  to  remain,  in  the  mean  time,  in  the  same  bank  where  the  testator  himself 
originally  placed  the  funds. 

The  English  authorities  are  all  in  favour  of  the  defender ;  ToUer*8  Law  of  Executors 
and  Administrators^  4th  Edition,  p.  481-2-5  ;  Horsley  against  Chalmers ;  2  Veaej/  sen., 
4th  Edit.  p.  85;  Chambers  against  Minchin  ;  7  Veseyjim.,  Edit.  1814,  p.  197-8.  These 
anthorities  apply  to  the  precise  case  of  an  executor  placing  money  in  the  bands  of  a 
banker,  in  which  case  he  would  not  be  liable.  Tbe  same  principle  is  adopted  in  the  law 
of  Scotland.  A  tutor  is  not  obliged  to  call  in  the  pupil's  money  lent  to  persons  who 
are  in  solvent  circumstances ;  Ersk.  b.  i.  tit.  7,  sect.  24 ;  Steven  against  Boyd,  9th  July 
1667.  In  Gib  against  Gib,  5th  February  1769,  a  tutor  was  found  not  liable  for  the 
unexpected  insolvency  of  a  banker  into  whose  hands  he  had  placed  his  pupil's  money,  he 
being  in  good  credit  at  the  time ;  and  the  same  principle  was  adopted  in  the  case  of 
Watson  against  Mathew,  14th  November  1776.  From  these  authorities  it  is  plain,  that 
if  the  defender  had  been  acting  as  tutor  or  curator,  he  would  not  have  been  liable  by  the 
law  of  Scotland  for  the  failure  of  the  bank  in  which  the  testator  had  placed  the  funds ; 
and  a  tutor  is  more  strictly  bound  than  an  executor.  The  money,  in  this  case,  was 
lodged  with  the  bank,  nob  in  the  name  of  the  defender  as  an  individual,  but  expressly  as 
executor  of  Mr.  Boyle,  which  secared  the  legatees  from  any  risk  of  these  funds  being 
confounded  with  bis  own  money,  in  case  of  his  death  or  insolvency. 

Answered — The  pursuers  admit,  that  Worswick,  Sons,  and  Company  were  reputed 
to  be  in  good  credit  till  their  failure ;  and  "  moreover,  that  it  appears  from  documents 
produced,  that  Boyle,  [907]  Strickland,  and  Company  had  considerable  dealings  with 
Worswicks  and  Company  as  bankers."  But  the  money  was  placed  there  by  the 
defender,  who  received  the  order  from  Mr.  Strickland's  executor  as  cash,  and  opened  an 
account  in  his  own  name  as  Mr.  Boyle's  executor.  It  is  not  sufficient  that  Mr.  Boyle 
transacted  business  with  that  Company.  The  conduct  of  a  testator  in  the  management 
of  his  own  property  during  his  life  is  no  rule  for  the  conduct  of  his  executor.  Besides, 
it  does  not  follow  that  Mr.  Boyle  would  have  allowed  his  money  to  remain  in  the  hands 
of  that  Company  after  he  retired  from  business,  although  he  did  so  when  he  was 
engaged  in  trade.  With  the  exception  of  one  legatee,  to  the  extent  of  L.500,  the 
whole  of  Mr.  Boyle's  estate  was  devised  to  his  relations,  who,  like  the  defender,  were 
resident  in  Scotland;  and,  therefore,  it  was  more  imperative  on  the  executor  not  to 
allow  the  funds  to  remain  in  England,  but  to  remove  them  to  Scotland,  under  his  own 
immediate  superintendence.  This  is  what  he  would  have  done  with  his  own  money ; 
and  he  was  bound  to  take  at  least  the  same  care  of  the  executory  funds  entrusted 
to  him. 

There  was  an  undue  delay  on  the  part  of  the  defender  in  the  distribution  of  the 
executory  funds.  Although  the  amount  of  these  funds  was  ascertained  within  a  year  of 
the  testator's  death,  and  some  of  the  special  legacies  paid,  yet  so  many  years  were 
allowed  to  elapse  without  the  remainder  of  the  legacies  being  paid,  that  it  was  found 
necessary  to  raise  a  process  of  multiplepoinding,  for  the  purpose  of  adjusting  the 
interests  and  obtaining  an  order  for  consignation.  Worswick  and  Company  allowed 
interest  at  the  rate  of  5  per  cent,  on  money  deposited  with  them.  This  is  contrary  to 
the  general  practice  of  bankers  in  England;  and,  therefore,  should  have  put  the 
defender  on  his  guard.  The  pursuer's  admission  of  their  credit  being  good  must  be 
taken  along  with  this  practice,  which  proves  that  a  party,  by  dealing  with  them,  was 
speculating  and  incurring  a  risk,  in  proportion  to  tbe  premium  paid ;  and  the  defender 
was  thus  exceeding  the  bounds  of  his  duty  as  executor,  who  was  only  entitled  to  secure 
the  estate,  and  not,  by  speculating,  to  attempt  increasing  it.  The  risk  was  increased  by 
the  defender's  residence  at  a  distance. 

It  is  laid  down  in  the  English  authorities,  that  an  executor  taking  an  obligation  in 
his  own  name,  for  a  debt  due  by  simple  contract^  to  the  testator,  shall  be  chargeable  as 
a  be  received  the  money  j  for  the  new  security  extinguishes  the  old  right,  and  is 
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conaideTed  ta  a  payment ;  ToUert  p.  425 ;  ako  that  an  execntor  cannot  lend  money  on  a 
peraonal  aecurity,  even  althooji^h  Uiere  are  woida  implying  a  diacTetion  to  do  ao  need  by 
the  teatator  in  hia  will,  p.  428;  Wilkea  againat  Stewart;  Cowper^B  Reports^  toL  vi 
The  defender,  in  thia  caae,  took  a  new  obligation ;  and  by  leaving  the  money  in  the 
handa  of  the  bankera,  he,  in  fact,  lent  it  on  peraonal  aecnrity.  It  baa  alao  been  decided 
that  executora  muat  call  in  money  lent  upon  bond ;  Powel  againat  Evana,  24th  March 
1801 ;  Vese^s  Reports^  v.  5,  p.  589.  In  that  caae,  the  money  [908]  had  been  lent 
upon  bond  by  the  teatator,  and  intereat  had  been  regularly  paid  down  to  the  time 
of  the  debtor^a  failure,  whoae  credit  before  that  waa  conaidered  unexceptionable. 
The  executor  there  waa  found  liable.  It  haa  alao  been  decided,  that  an  execntor 
keeping  money  at  hia  banker'a  ia  conaidered  aa  employing  it  in  trade ;  Rocke  against 
Hart,  14th  May  1805;  Vesey,  v.  ii.  p.  61. 

In  Scotland,  the  general  principle  of  law  ia  the  aame ;  Enk.  b.  iii  tit  9,  aecL  41, 
aaya,  an  executor  lending  money  doea  ao  at  hia  own  riak.  And  in  the  caae  of  the 
Counteaa  of  Gaithneaa  againat  Lord  Roaebery,  Sd  June  1747,  EenL  Dec.  it  waa  found 
that  an  executor  waa  not  entitled  to  lend  money ;  if  he  did  ao,  it  waa  at  hia  own  periL 

The  Judgea  concurred  in  opinion,  that  aa  the  money  had  originally  been  placed  in 
the  aame  bank  by  the  teatator,  and  only  allowed  to  remain  there  by  the  defender,  and 
aa  that  bank  waa  admitted  to  have  continued  in  good  credit  till  their  fiailure,  the 
executor  could  not  be  liable  for  the  loaa  auatained  in  conaequence  of  that  unexpected 
event.  It  would  have  been  very  different  if  he  had  traded  with  the  money,  or  had 
made  choice  of  the  bank,  and  placed  the  money  there  for  any  ainiater  object. 

The  Lord  President  obaerved,  that  aa  the  money  waa  bearing  5  per  cent,  in  the  bank 
where  it  waa  depoaited,  when  the  executor  aaaumed  the  management^  he  might  have 
been  reaponaible  for  the  loaa,  if  it  had  been  placed  in  another  bank  which  gave  leaa 
intereat. 

The  Court  altered  the  interlocutor  of  the  Lord  Ordinary;  and  found  that  the 
defender  "  waa  not  liable  for  the  funda  belonging  to  the  eatate  of  the  deceaaed  William 
Boyle  veated  in  the  banking  houae  of  Worawick,  Sona,  and  Company." 

[S.C,  4  S.  208.] 


No.  226,       F.C.  N.8.  VIL  909.     8  July  1825.     2nd  Div.—Lord  Medwyn. 

CURRIE,  Complainer. — Moncreiff,  Jardint. 

Jardine  and  Others,  Bespondents. — Jeffrey,  MonteUh, 

Idiotry  and  Furiosity — Husband  and  Wife — Advocation. — ^Whether  a  brieve  of 
cognition  may  be  advocated  before  any  proceeding  ia  held  under  it? 

Whether  a  married  woman  may  be  cognoaced  at  the  inatance  of  her  nearest 
agnate  1 

Competency  of  the  huaband  and  daughter  bringing  advocation  of  brieve  of 
c(^ition. 

A  brieve  of  furioaity,  in  the  uaual  atyle,  addreaaed  to  the  Sheriff  of  Lanarkahiie, 
having  been  taken  out  by  Claud  Currie,  only  surviving  aon,  by  a  former  marriage,  of 
Mrs.  Margaret  Jardine,  wife  of  Peter  Jardine  of  Broomloan,  for  cognoscing  her  atate  of 
mind,  a  bill  of  advocation  was  presented  by  her  husband  and  in  her  own  name,  and  by 
Miss  Currie,  her  daughter  by  the  former  marriage,  before  any  procedure  had  taken 
place  under  the  brieve,  praying  for  "  letters  of  advocation  of  the  brieve  in  queation, 
upon  caution  in  common  form,  or  for  a  remit  to  the  Sheriff,  with  inatructiona  to 
dismiss  the  same  as  unnecessary." 

Lord  Medwyn,  Ordinary,  "  in  respect  that  no  proceeding  has  yet  taken  place  under 
the  brieve  directed  to  the  Sheriff  of  Lanarkshire,  ao  that  there  is  no  ground  for  a  review 
by  an  advocation  of  the  brieve,  refuses  the  bill."  "  Note.  The  Lord  Ordinary  means  to 
give  no  opinion  either  on  the  title  of  the  advocators  to  object,  or  aa  to  the  power  of 
advocating  an  interlocutory  aentence  in  a  proceeding  under  a  brieve.  It  waa  aufficient 
to  dispose  of  this  bill,  that  there  was  nothing  to  c^^vocate,     The  Judge  wi^  ^mpetent^ 
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beeanse  the  brieve  was  directed  to  him,  which  is  the  only  ground  of  advocation  there 
could  have  been  at  this  stage  of  the  proceeding." 

The  advocators  petiHoned  and  pleaded — I.  The  statute,  50  Geo.  III.  c.  112,  on 
which  the  Lord  Ordinary  has  stated  that  he  did  not  proceed,  but  on  which  the 
respondent  founds,  has  no  connexion  with  the  present  question,  but  was  enacted  with  a 
view  to  a  totally  different  class  of  proceedings.  It  merely  prohibits,  under  certain 
exceptions,  the  advocation  of  interlocutory  judgments  pronounced  by  inferior  judges, 
but  it  never  was  un-  [910]  -derstood  to  apply  to  the  advocation  of  brieves  obtained  from 
Chancery.  As  these  are  granted  to  every  person  demanding  them,  and  perieulo  pelentisj 
it  is  absolutely  necessary  that  they  should  be  liable  to  be  recalled  by  this  Court  as 
holding  the  supreme  power  or  jurisdiction  in  equity.  Accordingly,  the  Court  has  never 
hesitated  to  advocate  brieves  upon  cause  shewn. 

Although  nothing  has  been  done  by  the  Sheriff,  and  from  hence  it  is  suggested  that 
there  is  nothing  to  be  complained  of,  and  although,  in  the  general  case,  a  brieve  of 
cognition  may  be  directed  to  the  Sheriff  of  the  county  where  the  party  resides,  yet  the 
nature  of  the  proceeding  here  has  been  misapprehended.  The  object  of  the  advocation 
18  not  to  complain  of  any  thing  done  by  the  Sheriff,  but  that  the  respondent  has  unduly 
sned  out  the  brieve,  and  obtained  a  writ  from  Chancery,  euhreptione  vd  ohreptione^  in  a 
case  to  which  it  is  not  applicable.  It  is  of  the  issuing  of  the  brieve  that  the  advocators 
complain ;  and,  therefore,  pray  the  Court  to  withdraw  it  from  the  Judge  to  whom  it  is 
addressed.  The  brieve  of  furiosity  is  not  a  pleadable  brieve.  The  trial  proceeds  de 
plano^  and  the  verdict  is,  or  at  least  may  be,  immediately  retoured  to  Chancery,  and  if 
so  retoured,  the  Chancery  clerks,  who  act  ministerially,  must  instantly  give  out  an 
extract,  which  will  form  a  title  to  the  pursuer  to  act  as  tutor  of  the  cognosced  person. 
Thus,  if  advocation  be  at  all  competent,  the  probability  is  that  an  opportunity  of 
advocating  can  only  occur  in  the  first  instance.  The  Sheriff  has  no  power  but  what  the 
brieve  confers;  he  can  do  nothing  more  than  reject  unsuitable  questions  to  the 
witnesses ;  and  must  retour  the  brieve  with  the  verdict.  The  respondent  contends  that 
no  party  is  entitled  to  interfere  without  a  competing  brieve.  The  sheriff,  holding  his 
office  to  be  ministerial,  may  decline  to  listen  to  any  plea  which  should  go  to  challenge 
the  issuing  of  that  writ  from  which  his  jurisdiction  must  proceed.  Although  the 
remedy  of  reduction  of  the  service  may  remain  competent,  the  possessory  question  may, 
in  the  mean  while,  be  decided  against  the  advocators.  But  of  all  possessory  questions 
that  can  come  before  a  court  of  law,  the  most  delicate  and  important  undoubtedly  is,  to 
what  party  the  custody  shall  be  entrusted  of  a  married  woman  ? 

Advocation  is  a  competent  remedy  where  the  party  opposes ;  JSrskine^  b.  iii.  tit.  8, 
sect.  60 ;  and  it  cannot  fail  to  be  equally  competent  where  a  party,  having  similar 
interest,  opposes. 

Advocation  is  not  only  competent  on  account  of  the  iniquity  or  incompetency  of  the 
inferior  judge,  but  also  on  account  of  the  intricacy  or  difficulty  of  the  question ;  Erak, 
b.  iv.  tit  2,  sect  40.  Hence  it  has  always  been  a  frequent  practice  in  services  for  this 
Court  to  advocate  brieves  of  succession  antecedent  to  any  proceeding  before  the  inferior 
judge ;  and  the  most  common  ground  is  the  importance  of  the  case.  If  advocation  is 
competent  on  the  ground  of  importance,  or  the  opposition  of  the  party,  it  cannot  fail  to 
be  competent  where  a  husband  in  name  of  himself  and  his  wife,  and  the  wife  herself, 
along  with  her  daugh-  [911]  -ter,  object  These  parties  are  entitled  at  least  to  be  heard 
on  the  question  how  far  the  issuing  of  the  brieve  is  lawful,  which  cannot  be  decided  by 
the  Sheriff,  or  by  the  clerks  of  Chancery. 

II.  The  principal  purpose  on  account  of  which  brieves  of  cognition  of  idiotry  and 
furiosity  are  issued  from  Chancery  is  to  obtain  the  nomination  of  a  tutor  or  guardian, 
in  order  that  the  person  and  property  of  a  party  who  has  fallen  into  lunacy  may  be 
placed  under  suitable  protection.  But  in  the  case  of  a  married  woman,  the  procedure, 
in  so  far  as  relates  to  the  nomination  of  a  guardian,  is  inept  A  wonum,  when  entering 
into  marriage,  by  that  very  act  makes  election  of  a  legal  guardian  for  the  protection  of 
her  person  during  life,  and  for  the  administration  of  her  property.  The  fact  that  she 
has  fallen  into  a  state  of  health  which  requires  that  protection  in  an  eminent  degree  is 
just  the  circumstance  that  most  obviously  imposes  on  the  husband  the  duty,  and  calls 
on  him  to  exercise  the  right  attached  to  the  character  and  relationship  which  the  parties 
had  previously  formed.  The  law  will  not  impose  a  guardian  different  from  the 
guardian  voluntarily  and  lawfully  elected  b^  the  part;^  herselfi  when  in  a  sowd  state  of 
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No.  217.     F.C.  N.S.  VII.  876.     25  June  1826.     let  Div.— Lord  Meadowbank. 

Andrew  Boog,  Pursuer. — Forsyth. 

Robert  Jamieson,  Defender. — Pifper. 

Cautioner — Benefit  of  Discumon. — Found  not  to  relieve  a  subsidiary  cautioner  for  a 
year's  rent,  payable  half-yearly,  that,  with  the  knowledge  of  the  principal  cautioner, 
the  first  half-year's  rent  had  been  recovered  from  the  tenant  in  virtue  of  a  sequeatrsr 
tion  and  sale  of  his  efiects,  without  intimation  to  the  subsidiary  cautioner. 

The  pursuer,  Andrew  Boog,  having  become  cautioner  to  Andrew  Milligan's  landlord 
for  a  year's  rent,  obtained  from  the  defender,  Mr.  Jamieson,  the  following  obligation  of 
relief. — "  lO^A  July  1823. — Sir,  Whereas  you  have  become  security  for  the  current  rent 
of  Mr.  Andrew  Milligan's  shop  to  the  extent  of  L.40  sterling,  I  hereby,  in  the  event  of 
your  being  called  upon  for  the  same,  agree  and  bind  and  oblige  myself  to  free  and 
relieve  you  thereof." 

Milligan  having  become  unable  to  pay  his  half-year's  rent  due  at  the  term  of 
Martinmas  1823,  the  landlord  applied  for  a  sequestration  in  virtue  of  his  right  of 
hypothec,  and  recovered  enough  to  discharge  the  half-year's  rent. 

At  Whitsunday  1824,  Milligan  being  again  unable  to  pay  his  rent,  and  being  indeed 
bankrupt,  the  landlord  applied  to  the  pursuer  as  cautioner,  who,  again,  applied  for  relief 
to  Mr.  Jamieson  upon  the  ground  of  the  above  missive;  but  Mr.  Jamieson  haying 
declined  to  interfere,  the  present  action  of  relief  was  raised  against  him. 

The  defences  were,  1<^,  That  there  was  no  evidence  of  the  principal  debtor  having 
been  discussed.  2dly^  That  the  defender  could  not  be  required  to  make  payment  till 
the  pursuer  first  shewed  that  he  himself  had  made  payment  to  the  landlord ;  and,  3<2^, 
That  the  pursuer  was  bound  to  have  given  the  defender  notice  of  Mr,  Milligan's  failnre 
to  pay  the  debt  at  the  proper  terms,  and  of  the  alleged  demand  upon  himself ;  so  that 
the  defender,  on  paying  the  landlord,  might  have  had  it  in  his  power  to  take  an 
assignation  to  the  debt,  and  use  the  proper  measures  for  recovering  the  amount  from 
Milligan. 

[877]  The  Lord  Ordinary  sustained  the  defences,  and  assoilzied  the  defender. 

In  a  petition  against  this  interlocutor,  Boog  pleaded — 1.  That,  in  point  of  &ct, 
Milligan,  the  principal  debtor,  was  discussed  by  the  proceedings  at  Martinmas  1823; 
but  that,  in  a  question  with  the  pursuer,  there  was  no  room  for  the  benefit  of  discussion. 
He  was  not  the  creditor,  but  merely  a  cautioner,  who  held  from  the  defender  an  obliga- 
tion to  relieve  him  of  his  cautionary  obligation.  The  obligation  was  to  relieve  the 
pursuer,  in  the  event  of  his  being  called  upon  for  the  rent  The  call  had  been  made ; 
and  the  defender  was  bound,  by  the  express  terms  of  his  obligation,  to  relieve  the 
pursuer  of  that  call. 

2.  It  was  not  necessary  for  the  pursuer  to  have  paid  the  debt,  before  he  was  entitled 
to  claim  relief.  What  he  concludes  for  is,  that  the  defender  should  be  ordained  **  to 
free  and  relieve  the  pursuer  of  his  cautionary,  or  to  pay  the  amount  of  that  obligaticHi." 
Let  the  defender  relieve  the  pursuer  of  this  debt  or  obligation,  and  he  will  ask  no  pay- 
ment ;  Ersk,  b.  iii.  tit  3,  sect.  65. 

3.  With  regard  to  the  proceedings  at  Martinmas  1823,  the  defender  had  as  good 
access  to  know  what  was  going  on  as  the  pursuer  had.  The  pursuer  did  all  that  he  was 
bound  to  do.  As  soon  as  he  was  himself  called  upon  to  make  payment  at  Whitsunday 
1824,  he  intimated  that  call  to  the  defender.  He  was  bound  to  no  active  diligence. 
With  regard  to  the  landlord,  he  was  a  cautioner ;  but,  with  regard  to  the  defender,  his 
situation  was  this,  that,  if  called  upon  to  pay  Milligan's  rent,  he  was  entitled  to 
immediate  protection  and  relief. 

Answered — \dy  Ko  sequestration  took  place  at  Whitsunday,  and  no  proceedings 
were  adopted,  on  the  part  of  the  landlord,  for  the  discussion  of  Milligan,  the  principal 
debtor,  for  the  rent  then  due,  which  is  the  rent  now  pursued  for ;  but^  until  Milligan 
was  discussed,  it  is  plain  that  the  pursuer,  his  cautioner,  could  not  be  called  upon  to 
pay  the  amount,  and  consequently  he  was  not  entitled  to  operate  relief  against  the 
defender  upon  the  letter  in  question.     He  had  not  been  legally  called  upon  to  pay  the 
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execating  the  brieve.  Bat  the  sole  question  here  is  the  competency  of  advocating  a 
brieve  that  has  been  actually  issued  from  Chancery,  and  addressed  to  the  sherifi^  in 
which  no  proceedings  have  taken  place,  and  where  it  is  not  pretended  that  there  is  any 
objection  to  the  judge's  competency. 

IL  One  of  the  leading  objects  of  a  brieve  of  furiosity  is  to  preserve  the  property  of 
lunatics,  by  creating  a  presumption  on  which  deeds,  that  had  been  obtained  from  them 
during  their  lunacy,  are  held  totally  null  and  void  ;  Bankton^  b.  i.  tit  7,  sect.  89 ;  and 
the  appointment  of  a  curator  or  a  guardian  of  their  person  is  merely  secondary.  The 
Act  1475,  c.  66,  makes  no  provision  for  the  custody  of  a  lunatic ;  and  it  was  not  till 
the  statute  1585,  c.  18,  that  any  provision  was  made  for  the  legal  curatory  of  lunatics, 
which  was  given  to  the  nearest  agnate.  It  may  be  very  trne  that,  in  virtue  of  his 
general  curatorial  powers,  and  thus  being  her  nearest  agnate  in  the  sense  of  the  law,  a 
husband  may  have  the  right  to  the  custody  of  the  person  of  his  lunatic  wife ;  but  this 
right  of  curatory  cannot,  in  any  point  of  view,  exclude  the  cognition ;  Ursk,  b.  i.  tit. 
7,  sect.  49.  The  husband  may  be,  and  in  many  cases  is,  the  very  person  against  whose 
undue  influence  the  cognition  is  chiefly  directed ;  and  to  give  him  a  title  to  interfere 
and  prevent  it,  would  completely  defeat  the  ends  of  jnstica  If  his  wife  is  insane,  he 
has  no  legitimate  interest  to  oppose  her  being  cognosed ;  and  to  say  that  she  is  not 
insane,  is  just  to  beg  the  question  which  the  brieve  has  been  issued  to  try.  If  he  has  a 
right  to  the  custody  of  her  person,  her  being  cognosed  will  not  take  away  that  right ; 
while,  if  he  has  no  right  of  custody,  he  has,  on  his  own  principles,  no  title  to  interfere. 

Although,  by  being  the  nearest  agnate  and  kinsman,  the  husband  may  maintain  that 
he  is  entitled  to  be  reckoned  as  the  person  having  right  to  the  curatory  of  his  wife,  and 
although  this  may  entitle  him  to  lead  evidence  to  the  jury,  and  to  advocate  the  cause  if 
the  sheriff  should  refuse  to  retour  him,  it  can  never  entitle  him  to  prevent  the  brieve 
from  being  executed,  because,  in  this  view,  he  is  precisely  in  the  situation  of  any  other 
claiming  to  be  nearest  agnate ;  and  it  would  be  absurd  to  maintain  that  any  person, 
merely  by  claiming  the  character  of  nearest  agnate,  "  according  to  the  disposition  of  the 
common  law,"  should  have  a  right  to  advocate  the  cause,  and  prevent  the  brieve  from 
being  executed. 

The  argument,  that  the  brieve  is  not  so  framed  as  to  enable  the  husband  to  be 
retoured,  because,  although  he  is  legally  entitled  to  his  wife's  curatory,  he  is  not  her 
nearest  agnate,  and  that  it  is  not  adapted  to  elicit  a  correct  answer  as  to  the  state  of  the 
wife's  mind,  as  she  is  said  to  be  only  liable  to  periodical  relapses  into  [914]  insanity,  is 
not  well  founded.  The  style  of  these  writs  is  uniform,  and  cannot  be  altered ;  and  the 
ground  of  advocation  on  her  state  of  mind  is  just  a  denial  of  the  matter  which  the  jury 
are  directed  to  try. 

But  even  granting  that  advocation  were  competent  hoc  statu,  there  is  no  party  in 
the  field  having  title  to  pursue  it.  In  the  case  of  brieves  of  inquest,  advocation  is  never 
allowed,  except  at  the  instance  of  a  party  holding  a  competing  brieve ;  and  it  is  contrary 
to  all  analogy  to  hold  that  such  a  process  should  be  sustained,  except  at  the  instance  of 
a  party  who  at  least  claims  a  right  to  compete  with  the  actual  holder  of  the  brieve. 
But  none  of  the  advocators  are  in  that  situation.  The  wife's  right  to  advocate  must 
depend  on  the  very  fact  to  ascertain  which  the  brief  has  been  issued.  The  daughter 
cjinnot  pretend  to  be  the  next  agnate ;  and  her  mere  relationship  cannot  give  her  any 
right  to  pursue,  that  would  not  have  been  equally  competent  cuivi8  e  pqptUo,  The 
husband  founds  his  right  to  interfere  on  an  assumption  in  point  of  fact,  namely,  that 
the  object  of  the  cognition  is  to  deprive  him  of  the  custody  of  his  wife's  person.  But 
the  respondent  expressly  disavows  any  such  intention ;  and  he  is  not  aware  that  himself 
being  retoured  as  next  agnate  would  necessarily  deprive  the  lunatic's  husband  of  the 
custody  of  her  person. 

Lord  Justice-Glerk. — ^There  are  two  points  for  consideration :  First,  If  we  are  of 
opinion  that  there  should  be  no  advocation,  whether  it  should  rest  on  the  ground  stated 
by  the  Lord  Ordinary.  Though  I  am  clear  that  we  should  not  advocate,  I  think  the 
judgment  has  been  put  on  rather  a  narrow  ground.  Though  I  am  aware  of  the  argu- 
ment on  the  Act  50  Geo.  III.  the  course  of  advocating  such  brieves  is  well  known ;  and 
the  statute  does  not  say  that  it  is  to  regulate  cases  of  this  kind.  The  Judge  Ordinary 
is  acting  not  only  judicially  but  ministerially ;  and  as  the  statute  is  silent  on  the  subject, 
I  doubt  if  we  can  apply  it  to  such  a  case,  where  it  is  clear  that  the  Court  have  been  in 
the  practice  of  advocating  such  brieves ;  although,  to  hold  that  something  must  be  done 
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before  adyocation  is  competent^  will  not  do,  because  the  proceedings  may  then  have  been 
gone  through  which  it  is  the  object  of  the  adyocation  to  preyent  The  seryice  of  hein 
is  put  on  a  new  footing  by  the  statute ;  and  though  there  is  a  silence  as  to  briey«B  of 
furiosity,  there  is  nothing  laid  down  as  to  adyocating  them.  I,  therefore,  do  not  rest 
this  case  on  the  grounds  of  the  Lord  Ordinary's  interlocutor. 

Secondly^  On  the  merits,  though  it  is  a  delicate  duty  that  is  to  be  performed,  I  have 
not  been  able  to  diBCoyer  any  ground  in  law  to  deny  the  right  of  the  nearest  agnate  of 
a  married  woman  to  apply  for  cognition*  The  case  of  Haliburton  demonstrates  that 
this  is  a  competent  proceeding,  because  there  can  be  no  eyidence  of  the  mind  of  the 
wife,  unless  ^ere  has  been  a  cognition ;  and  the  Court  there  found  that  the  pioper 
curator  was  the  husband.  [916]  Is  there  any  thing  to  induce  you  to  take  this  away 
from  the  Judge  Ordinary?  It  is  subject  to  control  by  your  Lordships.  The  parties  are 
entitled  to  appear  for  their  interest ;  and  if  the  judge  has  fixed  a  time  when  they  would 
be  depriyed  of  the  adyice  of  counsel,  that  is  now  got  oyer  by  the  Session  being  aboiit  to 
close.  There  may  be  points  of  difficulty ;  but  these  will  be  subject  to  adyocation;  and 
the  claim  of  the  husband  being  the  proper  custodier,  will  be  matter  of  consideration. 
It  will  be  competent  to  present  a  bill  of  adyocation  when  all  is  final  in  the  sheriff-court^ 
or  to  interfere  to  preyent  the  issuing  the  tutory  from  Chancery.  I  can  oonoeiye  eases 
where,  without  a  step  being  taken,  there  may  be  good  grounds  for  adyocation. 

Lord  Olenlee  was  of  the  same  opinion. 

Lord  Robertson. — The  result  of  my  opinion  is,  that  we  ought  not  in  hoc  siaht  to 
adyocate.  After  this  brieye  Ib  retoured,  the  question  as  to  the  custody  of  the  woman 
will  be  still  open. 

Lord  PUmilly, — I  concur  in  the  opinions  deliyered.  I  see  no  rooom  to  doubt  of  the 
competency  of  adyocation  of  a  brieye  of  furiosity,  though  I  can  find  no  eyidence  of  it  in 
the  books ;  but  Brskine  says  it  has  been  done.  I  haye  as  little  doubt  that^  if  the  peti- 
tioners can  make  out  that  it  was  incompetent  or  illegal,  it  would  be  competent  to  receiye 
the  adyocation,  and  to  remit  to  the  sheriff  to  dismiss  the  brieye  as  unnecessary.  But  it 
must  be  proved  that  it  is  altogether  unnecessary  and  illegaL  I  cannot  yiew  it  in  that 
light  It  is  true  that  the  husband  would  exclude  the  agnate,  as  was  found  in  the  cases 
referred  to ;  but  though  that  is  the  case,  stUl  it  does  not  supersede  the  necessity  of  a 
cognition  of  this  married  woman ;  for  the  primary  object  is  to  ascertain  her  state  of 
mind,  and  how  long  she  has  been  in  that  state,  in  order  to  fix  how  any  deeds,  parti- 
cularly those  as  to  heritage,  may  be  affected,  that  is  particularly  necessary  as  to  a  wife 
who  has  attained  the  years  of  majority.  It  might  be  different  if  she  were  a  minor,  as 
the  husband  could  not  be  auetor  in  rem  euam;  and  he  is  her  curator.  But  this  does 
not  apply  to  the  present  case,  as  the  husband,  by  the  conception  of  the  deeds,  merely 
consents  to  them.  It  is  in  that  situation  for  the  nearest  agnate  to  ascertain  her  state  of 
mind,  and  how  long  she  has  been  in  that  state.  Her  husband  may  be  her  curator,  but 
not  curator  in  this  sense,  as  he  might  be  caidor  in  rem  suam  ;  and  she  requires  a  curator 
who  cannot  be  so.  In  some  shape  or  other,  the  parties  must  haye  the  power  of  thus 
ascertaining  the  state  of  her  mind ;  and  her  nearest  agnate  is  the  proper  person  to  bri^g 
that  proceeding  before  us.  I  am,  therefore,  now  satisfied  that  this  is  a  regular  and 
proper  proceeding ;  and  the  only  question  is,  if  it  shall  be  before  the  judge-ordinary,  or 
tried  here  ?  I  certainly  think  the  bringing  it  [916]  here  is  competent ;  but  the  question 
is,  if  there  is  occasion  for  it     I  see  no  occasion  for  it  in  this  case. 

Lord  AUoway  concurred. 

The  Court  adhered  to  the  Lord  Ordinary's  interlocutor,  so  far  as  it  refused  the  bill 
of  adyocation ;  but  recalled  it  quoad  ultra,  reserving  the  question  as  to  the  right  of  the 
husband  to  the  curatory  of  the  person  of  his  wife. 


No.  227.     F.C.  N.S.  VH.  916.     8  July  1825.     2nd  Div.— Lord  Mackenzie. 

Grkbnhill,  Petitioner. — Mbncreiff,  Christison. 

Allan  and  Others,  Bespondents. —  Walker,  Baird. 

Servitude, — ^The  titles  of  a  dwelling-house  and  small  adjoining  area  haying — ^foi  pre- 
seryation  of  light,  air,  and  prospect  to  certaiu  neighbouring  tenements — ^prohibited 
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the  erection  of  buildings  on  the  area,  except  certain  offices  specified,  or  other  buildings 
of  the  same  height,  for  the  benefit  or  convenience  of  the  dwelliog-house — ^the  pro- 
prietor found  not  entitled  to  build  shops  of  the  restricted  height,  although  this 
exception  permitted  buildings  of  a  more  offensive  description. 

The  area  of  the  comer  house  of  Queen  Street  and  North  St.  David  Street  on  the 
east  side,  and  11  feet  of  contiguous  ground  fronting  Queen  Street^  in  Edinburgh,  were 
conveyed  by  a  charter  from  the  Magistrates,  dated  29  bh  March  1780,  to  John  Brough, 
under  the  following  restrictions  : — "  Providing  and  declaring  always,  that  the  said  John 
Brough,  and  his  heirs  and  successors,  dispenses  of  the  said  area,  shall  not  hereafter 
erect,  and  they  are  hereby  expressly  restricted  from  erecting,  any  building  whatever 
upon  the  eleven  remaining  feet  of  the  before-mentioned  area  of  51  feet^  but  the  same  is 
for  ever  to  remain  as  pleasure  or  garden  ground,  and  be  kept  for  preserving  light,  air, 
[917]  and  prospect  to  the  said  Archibald  Hope,  his  heirs  and  disponees,  to  the  house 
belonging  to  him  in  St.  Andrew's  Square,  and  to  the  properties  belonging  to  Alexander 
Orme,  John  Gordon,''  and  certain  other  persons  named,  "  proprietors  of  houses  in  the 
north-west  corner  of  St.  Andrew's  Square  and  St.  David  Street,  and  to  the  respective 
heirs  and  disponees  of  the  said  several  persons  in  their  said  property  :  But  declaring, 
that  the  said  John  Brough  shall  have  liberty  and  privilege  of  erecting  two  or  more  little 
houses  or  other  buildings  on  the  said  eleven  feet  of  ground,  for  the  benefit  of  the  said 
tenement ;  providing  the  roof  of  the  said  little  houses  or  other  buildings  shall  not  exceed 
eight  feet,  being  the  height  of  the  wall  which  presently  divides  the  back  ground 
belonging  to  the  said  Alexander  Orme  and  John  Gordon ;  which  provision  and  declara- 
tion is  hereby  appointed  to  be  engrossed  in  the  instrument  of  sasine  to  follow  hereon, 
and  in  all  future  investitures  thereof,"  &c. 

An  area  of  twenty-six  feet  also  fronting  Queen  Street,  and  next  adjoining  that  above 
described,  was  conveyed  by  disposition,  dated  11th  July  1780,  by  Archibald  Hope  to 
James  Walker,  under  the  very  same  general  prohibition  of  building ;  but  the  exception 
therefrom  was  somewhat  differently  expressed,  as  foUows: — "Excepting  always,  and 
declaring  that  the  said  James  Walker  and  his  foresaids  shall  have  liberty  and  privilege 
of  erecting  a  stable,  or  any  other  small  buildings  in  the  aforesaid  area,  for  the  con^ 
veniency  of  his  dweUing-house ;  provided  that  the  roof  of  the  said  stable,  or  other 
buildings,  shall  not  exceed  the  height  of  the  level  or  top  of  the  dike  or  wall  which 
presently  divides  the  back  groimd  belonging  to  the  said  Alexander  Orme  and  John 
Gordon." 

Mr.  Greenhill  having  purchased  the  ground  floor  and  first  storey  of  the  house  above 
mentioned,  and  the  two  adjoining  areas  on  which  the  servitude  was  constituted, 
extending  together  to  37  feet  in  the  line  of  Queen  Street,  and  28  feet  in  depth, 
presented  an  application  to  the  Dean  of  Guild  for  permission  to  build  three  shops  upon 
these  vacant  areas,  of  a  limited  height,  with  flat  roofs,  and  without  vents.  This  applica- 
tion was  opposed  by  some  of  the  proprietors  of  the  dominant  tenements ;  and  the  Dean 
of  Guild,  *'  in  respect  that  the.  shops  which  the  petitioner  proposes  to  erect  upon  the 
ground  in  question  faU  under  the  general  prohibition  against  erecting  any  buildings 
whatever,  and  that  they  cannot  be  held  to  come  under  the  description  of  small  buildings, 
for  the  benefit  or  for  the  conveniency  of  the  petitioner's  dwelling-house,  which  may  be 
lawfully  erected,  and  that  the  respondents  oppose  and  object  to  the  erection  of  shops  as 
not  warranted  by  the  original  contract  of  parties — was  of  opinion  that*  he  had  no  power 
to  sanction  the  present  application ;  and,  therefore,  refused  the  peiition."  The  assessor 
added  the  following  note : — ''The  Court  must  give  effect  to  the  clause  in  the  title-deeds, 
though  it  may  be  true  that  shops  must  prove  a  less  disagreeable  object  to  the  re- 
spondents than  stables  [918]  and  necessary-houses— ;/2r«^,  because  such  is  the  contract  of 
parties,  which  no  judge  can  alter ;  and,  second,  because,  as  the  right  of  the  servitude 
may  be  purchased  for  a  price  from  the  dominant  tenement,  there  is  thus  a  legitimate 
interest  on  the  part  of  the  respondents  in  pleading  this  right  of  servitude." 

Mr.  Greenhill  presented  a  bill  of  advocation,  which  was  refused  by  Lord  Eldin.  A 
second  bill  was  passed  by  Lord  Cringle  tie,  for  the  reasons  given  by  his  Lordship  in  the 
following  note : — "  The  Lord  Ordinary  confesses  he  entertains  doubts  of  the  correctness 
of  the  judgment  of  the  Dean  of  Guild,  and  that  refusing  the  former  bill  of  advocation. 
The  permission  is  to  erect  small  buildings  for  the  convenience  of  the  dwelling-house. 
At  that  time  people  of  rank  inhabited  these  houses ;  and  probably  stables,  necessaries 
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ttsoUerieBy  fto.  were  only  in  oontemplaiion,  as  being  likely  to  be  wanted.  Bat  now  tJia 
habitation  of  Edii^bargh  is  much  altered.  Numerous  shopkeepers  have  resorted  to  the 
New  Town.  And  let  it  only  be  supposed,  that  a  shopkeeper  takes  or  buys  theae  houses, 
will  it  be  said  that  a  shop  is  not  as  much  a  convenience  for  his  house,  as  a  stable  would 
be  to  a  person  who  keeps  horses  1  And  may  it  not  raise  the  value  of  these  houses  to 
add  a  shop  to  them,  as  an  inducement  to  people  to  purchase  them,  who  otherwise  might 
not  think  of  them  1  The  Lord  Ordinary  thinks  that  this  deserves  the  consideration  of 
the  Court,  and  that  it  ib,  therefore,  best  to  pass  the  bill." 

The  cause  having  been  brought  before  Lord  Mackenzie,  his  Lordship  repelled  the 
reasons  of  advocation,  and  remitted  simpliciter  to  the  Dean  of  Guild ;  and  found  the 
advocator  liable  in  expencee. 

Mr.  Greenhill  presented  a  petition  to  the  Court,  and  pleaded — ^The  restriction  in  his 
titles  imports  merely  a  servitude  cUHtu  nan  tollendi.  The  absurd  declaration,  that  the 
two  small  areas  are  "  for  ever  to  remain  as  pleasure  or  garden  ground,''  cannot  influence 
the  decision  of  this  question,  except  as  tending  to  show  that  the  real  object  was  to 
constitute  a  servitude  of  the  kind  now  mentioned ;  for  this  declaration  is  immediately 
followed  by  a  clause  which,  though  called  an  exception,  ia  in  reality  a  permission  to 
cover  every  inch  of  the  ground  with  buildings  of  one  sort  or  other,  but  of  a  limited 
height  The  simple  question,  therefore,  is,  whether  the  restriction  shcdl  be  construed  to 
import  an  absolute  prohibition  to  erect  any  building  which  cannot  be  shewn  to  be  strictly 
"  for  the  benefit  of  the  tenement,"  or  *'  the  conveniency  of  the  dwelling-house,"  though 
quite  consistent  with  the  declared  purpose  of  the  servitude.  For,  the  restriction  being 
created,  "  for  preserving  light,  air,  and  prospect,"  it  cannot  be  maintained  that  fiat-roofed 
buildings,  not  exceeding  the  height  of  the  existing  walls  that  inclose  the  ground,  and 
without  vents,  would  encroach  on  the  servitude  in  any  of  these  particulars,  or,  [919]  at 
least,  in  any  possible  degree  more  than  other  buildings  which,  confessedly,  the  right 
does  not  exclude.  As  the  benefit  or  convenience  of  the  servient  tenement,  arising  from 
the  erection  of  the  permitted  buildings,  is  altogether  unconnected  with  the  preservation 
of  light,  air,  and  prospect,  it  is  reasonable  to  conclude  that  this  allusion  to  the  purpose  of 
the  buildings  was  introduced  merely  because  the  original  parties  to  the  constitution  of 
the  servitude  had  considered  erections  of  that  sort  most  likely  to  be  required — not 
because  others  were  meant  to  be  prohibited  under  any  change  of  circumstances.  But 
the  proposed  buildings  are  not  merely  consistent  with  the  declared  object  of  the  servi- 
tude; they  are,  besides,  of  a  much  less  offensive  character  than  "stables  and  little 
houses,"  with  their  appendages  of  dung-hills,  which  are  expressly  permitted.  The 
advocator  could  not  be  successfully  opposed  in  an  application  to  erect  buildings  of  the 
same  elevation  and  exterior  as  those  in  question,  but  fitted  up  within  as  stables,  ^^ 
In  any  view,  therefore,  the  respondent's  opposition  is  without  any  legitimate  interest. 

In  these  circumstances,  the  respondent's  construction  is  at  direct  variance  with  the 
established  principles  of  interpretation  applicable  to  rights  of  this  nature.  "  Servitudes^" 
in  the  opinion  of  Lord  Stair^  "are  odious,  and  not  to  be  extended  beyond  what  is 
expressly  granted  or  accustomed,"  b.  ii.  tit.  7,  sect.  6.  And  Mr.  Erskine  observes,  "  As 
all  servitudes  are  restraints  upon  property,  they  are  stricti  Juris^  and  not  to  be  inferred 
by  implication.  Neither  does  the  law  give  them  countenance,  unless  they  have  some 
tendency  to  promote  the  advantage  of  the  dominant  tenement."  Again,  as  "  servitudes 
are  limitations  of  property,  it  is  a  rule,  that  they  must  be  used  in  a  way  least  burden- 
some to  the  servient  tenement ; "  b.  ii.  tit.  9,  sect  33  and  34. 

The  absurdity  of  the  respondents'  construction  is  evident  in  its  consequences.  The 
petitioner  might  build  a  stable,  but,  according  to  their  construction,  he  could  not  dispose 
of  a  part  of  the  area  for  that  purpose,  because  the  stable  would  not  be  for  the  con- 
venience of  the  dwelling-house.  Not  only  so,  but  he  would  not  be  allowed  to  sell  a 
stable  actually  built,  because,  from  the  time  of  the  sale,  the  connection  ceased ;  or,  again, 
he  would  not  be  allowed,  after  building  stables,  to  strike  out  doors  or  windows  to  the 
street,  so  as  to  convert  them  into  a  counting-room  or  shop. 

If,  again,  the  petitioner  were  to  convert  the  principal  tenement  into  a  warehouse  or 
shops,  he  would  lose  the  benefit  of  one  of  the  areas  altogether,  at  least  for  any  purpose 
of  building ;  because  he  could  no  longer  build  "  for  the  convenience  of  the  dweiling- 
hauseJ*  Nay,  it  follows,  if  stables  or  other  offices  were  now  actually  built^  they  must  be 
pulled  down  whenever  a  conversion  of  the  principal  tenement  into  shops,  &c.  should 
take  place. 


Bat  supposing  it  had  been  intended  to  prohibit  buildings  that  were  not  subservient 
to  the  conveniency  or  benefit  of  the  principal  tenement^  still  the  petitioner  would  be 
entitled  to  say  that  the  proposed  buildings,  in  regard  to  the  smaller  area,  would  be 
[920]  ''for  the  benefit  of  the  tenement;"  and,  in  regard  to  both,  ''for  the  convenience 
of  the  dwelling-house."  Put  the  case,  for  example,  that  a  merchant  or  shopkeeper 
occupied  the  principal  tenement,  and  that  it  were  desirable  for  him  to  have  his  ware- 
house, shop,  or  cellars  adjoining ;  or  the  case  of  any  professional  person  possessing  the 
dwelling-house,  to  whom  it  might  be  of  consequence  that  his  place  of  business  and 
residence  should  be  connected — it  surely  could  not  be  denied  that  buildings  for  any  of 
these  or  similar  purposes  were  not,  in  the  strict  sense  of  the  words,  for  the  benefit  or 
convenience  of  the  principal  tenement. 

Answered  for  the  proprietors  of  the  dominant  tenements — The  proposed  buildings 
are  wholly  inconsistent  with  the  terms  of  the  servitude,  in  respect,  Ist,  Of  their  being 
of  quite  a  different  description  from  those  that  are  particularly  excepted ;  2d,  Of  their 
having  no  connexion  at  all  with  the  principal  tenement  or  dwelling-house ;  and,  3(2,  Of 
their  being  avowedly  intended  to  occupy  the  whole  area. 

The  petitioner's  assumption  that  the  permissive  clause  entitles  him  to  build  upon 
every  inch  of  the  ground  is  contrary  to  its  plain  import,  when  conaidered  in  connexion 
with  the  prohibition  against  "  erecting  any  building  whatever  upon  the  area ;  but  the 
same  is  forever  to  remain  as  pleasure  or  gaiden  ground,  and  be  kept  for  preserving  light, 
air,  and  prospect "  to  the  dominant  tenements. 

If  it  had  been  meant  to  constitute  a  servitude  altiue  non  tollendi  merely,  there  could 
be  no  motive  for  describing  the  permitted  buildings  at  all,  and  still  less  for  specifying 
the  purposes  of  them,  the  object  in  view  being  completely  answered  by  a  simple  restric- 
tion in  point  of  height. 

There  is  no  ambiguity  in  the  expressions  "  other  buildings  for  the  benefit  of  the 
tenement,"  and  "  the  conveniency  of  the  dwelling-house ; "  and,  therefore,  it  is  to  no 
purpose  to  observe  that  servitudes  are  stricti  juris,  and  not  to  be  extended  by  implication. 
Although  a  judge  cannot  be  called  upon  to  supply  words  which  are  wanting,  he,  in  no 
case,  is  entitled  to  disregard  those  that  are  clear  and  express. 

The  petitioner  takes  for  granted  that  he  would  be  entitled  to  erect  stables,  and  after- 
wards to  convert  them  into  shops.  But,  besides  that  the  servitude  upon  one  of  the 
areas  seems  to  exclude  the  building  of  a  stable,  the  conversion  of  any  of  the  permitted 
buildings  into  shops  would  just  raise  the  same  question  that  occurs  here,  namely, 
whether  the  law  would  sanction  such  deviation  from  a  [positive  condition  of  the 
petitioner's  right. 

In  like  manner,  the  various  other  assumptions  in  regard  to  the  petitioner's  right  to 
build,  from  which  either  the  absurdity  or  error  of  the  respondents'  construction  is 
attempted  to  be  deduced,  are  wholly  inconsistent  with  the  terms  of  the  servitude. 

It  is  said  that  the  respondents  have  no  interest  to  make  this  opposition.  But  surely 
the  interest  they  have  to  preserve  light,  [921]  air,  and  prospect,  entitles  them  to  object 
to  any  plan  for  covering  the  whole  vacant  space  with  buildings.  It  is  no  answer  to  this 
that  the  same  injury  to  a  certain  extent  might  be  produced,  without  encroaching  on  the 
servitude,  by  erections  specially  excepted  from  the  restriction.  The  respondents  took 
their  chance  of  these,  considering,  perhaps,  that  there  was  small  probability  of  the 
privilege  ever  being  exercised ;  and,  in  fact,  there  has  yet  been  no  exercise  of  it  by  any 
of  the  successive  proprietors  of  the  servient  tenement. 

Lord  Glerdee. — I  am  of  opinion  that  the  interlocutor  is  right  It  is  not  a  good 
defence  that  more  objectionable  buildings  might  have  been  erected.  Although  these 
were  permitted,  the  parties  who  imposed  the  restriction  may  have  trusted  that  none  such 
would,  in  all  probability,  ever  be  built. 

Lord  PitmiUy, — I  am  of  the  same  opinion.  We  are  bound  to  judge  of  this  case  by 
the  petitioner's  titles.  These  declare  that  the  areas  in  question  shall  be  kept  as  open 
ground.  From  this  there  is  an  exception,  allowing  buildings  of  a  certain  description, 
and  of  a  limited  height ;  and  it  for  the  respondents  to  judge  whether  the  proposed  build- 
ings, which  are  of  a  different  description,  are  more  detrimental  to  their  interest 

Lord  AUoway, — I  am  of  a  different  opinion.  There  are  two  principles  that  ought  to 
be  kept  in  view  in  judging  of  such  questions';  \st,  That  servitudes  bxq  strieti  juris  ;  and, 
2d,  That  they  must  be  used  in  the  way  least  injurious  to  the  servient  tenement  In  the 
present  case,  there  is  no  restriction  as  to  the  number  of  buildings ;  nor  is  there  any 
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restnction  as  to  any  buildings  beaeficial  or  conyenient  lor  the  senrient  tenemenfc 
except  that  they  shall  not  exceed  a  certain  height  The  respondentSi  besides,  hsTe 
shewn  no  interest  entitling  them  to  object  to  the  proposed  buildings. 

Lord  Jtutice-Glerh — ^I  see  that  the  petitioner  has  the  power  of  erecting  meat 
noxious  buildings  than  those  proposed ;  yet,  looking  to  the  terms  of  the  titles^  I  think 
the  interlocutor  right 

Lord  Robertson  concurred. 

The  Court  accordingly  "  adhered." 

[S.C.,  4  S.  160 ;  cf.  Assets  Company  v.  Lamb,  23  R.  573.] 
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